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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two- 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon ali the reported 
cases; Second, to present each title of the law in form and content most suit- 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris- 
ing the text are supported by ali the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the 
searcher may wish to consuit earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli- 
fied to facilitate research. Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112). The convenience 
of this method—^an innovation in encyclopedic writing—must immediately 
commend itself. 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section, These introduc- 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the tities con- 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula- 
tive pocket parts for each volume, This feature of supplementation which 
has proved so successful in modem digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents. 

Corpus Juris Secundum represents the combined products of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new Standard 
in legal publications. 

The Publishers 
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§ 1. Definition and Nature 

A stipulation is an agreement between counsei with 
respect to business before a courti and Is not one of the 
usual pleadings, but is a proceeding In the cause and as 
such is under the supervision of the court, and has been 
compared to, and distinguished from, a contract. 

A Stipulation, in the sense discussed in this title, 
is an agreement between counsei with respect to 
business before a court^ It is not one of the usual 
pleadings,2 but is a proceeding in the cause and as 
such is under the supervision of the court,^ by 
means of its coercive power over the parties to the 
suit and their attorneys.^ 

“Contracts^^ compared and distinguished, While 
stipulations concerning pending causes in court have 
sometimes been described as ‘^contracts,”^ or as 
**contracts made in the course of judicial proceed¬ 
ings,’*® and stipulations operating as concessions of 
some rights as a consideration for those secured 
have been said to have ali the essential character- 
istics of mutual contracts,*^ other decisions have 


stated without qualification that stipulations con- 
ceming a pending cause in courts are not con- 
tracts;8 and, as discussed in Contracts § 10, it is 
generally held that stipulations are obligations un- 
like ordinary contracts between parties not in court, 
and are not governed by the rules of law ordinarily 
applicable to contracts. Further, as discussed infra 
§ 8, according to the weight of authority, stipula¬ 
tions need no consideration or mutuality to support 
them. 

Not decree or consent decree, A stipulation is 
neither a decree^ nor a consent decree.^O 

§ 2. Favored by Courts 

Courts look with favor on stipulations designed to 
simplify, shorten, or settie lltigation and save costs, but 
it is not the duty of the court to require one of the litl- 
gants to stipulate with his adversary. 

Whether the aid of the court is invokcd by some 
summary method during the pendency of the cause, 
or by a resort to another independent action,ll 


1 . U.S.—In re Morris Metal Products 
Corporation, C.C.A.2, 4 P.2d 1003— 
Holland BankiniT Co. v. Continen¬ 
tal Nat. Bank of Jackson County, 
Kansas City, D.C.Mo., 9 F.Supp. 
988. 

Cal.—^Palmer v. City of Long Beach, 
199 P.2d 952, 33 Cal.2d 134. 

Va.—Burke v. Gale, 67 S.B.2d 917, 
193 Va. 130. 

Wis.—Corpus Juris olted iu City of 
Milwaukee v. City of West Aliis, 
294 N.W. 626, 630, 236 Wis. 371, 
certiorari denied 61 S.Ct 941, 313 

U. S. 667, 85 L.Ed. 1525. 

60 C.J. p 39 note 1. 

2. Mo.—Keller v. Kekliklan, 244 S. 
W.2d 1001, 362 Mo. 919. 

3 . Mo.—^Keller v. Keklikian, supra 
— Huegel V. Huegel, 46 S.W.2d 167, 
329 Mo. 671. 

N.J.—^Hygrade Cut Fabrlc Co. v. U. 

S. Stores Corporation, 144 A. 606, 
105 N.J.Law 324. 

60 C.J. p 39 note 2. 

4 . N.T.—^Becker v. Lamont, 13 How. 
Pr. 23. 

5. Wis.—Southern Colonizatlon Co. 

V. Cole, 201 N.W. 817, 186 Wis. 
469. 

60 C.J. p 39 note 4. 


A stipulation made In open court 
and spread on the record *‘ls a con¬ 
tract but made with more solemnity 
and better protection to the rights 
of the parties than an ordinary con¬ 
tract made out of court.'*—^Fair Mer- 
cantlle Co. v. Union-May-Stern Co., 
221 S.W.2d 751, 766, 369 Mo. 386. 

A stipulation made in presence of 
the court, touching subject matter of 
the lltigation, is a contract with the 
court as well as with the adverse 
party, whlch the court is bound to 
enforoe for protection of the latter.— 
De Santolo v. La Porte, 89 N.Y.S. 
2d 114. 

Stipulation of settlement entered 
into between parties to action consti- 
tutes contract between parties.—^Ky- 
nin V. Grand Plaza Caterers, 265 N. 

T.S. 614, 148 Mlsc. 156. 

6. Wis.—State v. St. Crolx County 
Cir. Ct., 203 N.W. 923, 187 Wis. 1, 
48 A.L.R. 894. 

7. Wis.—^Paine v. Chicago & N. W, 
Hy. Co., 258 N.W. 846, 217 Wis. 
601—Illinois Steel Co. v. Warras, 
123 N.W. 666, 141 Wis. 119. 

Sanctlty of ordinary contract 
Stipulations having ali characteris- 
ties as concessions of some rights as 


consideration for those secured are 
entitled to ali sanctity of ordinary 
contract.—Thayer v. Federal Life 
Ins. Co., 268 N.W. 849, 217 Wis. 282 
—Illinois Steel Co. v. Warras, 123 
N.W. 656, 141 Wis. 119. 

8. N.J.—Hygrade Cut Fabrlc Co. v. 

U. S. Stores Corporation, 144 A 605, 
105 N.J.Law 324. 

60 C.J. p 39 note 6. 

Agreement held stipulation 
Agreement between parties, desig- 
nated as stipulation, whlch provided 
for settlement of action by payment 
of specified amount in installments 
and gave plaintlfC right, on notlce of 
default, to en ter Judgment, was not 
a flxed contract, but a stipulation 
over which court retalned control.— 
Goldstein v. Goldsmith, 276 N.Y.S. 
861, 243 App.Div. 268. 

9. 111.—People v. Spring Lake Drain., 
etc., Dist., 97 N.E. 1042, 253 111. 479. 

60 C.J. p 39 note 13. 

10. 111.—People v. Spring Lake 
Drain., etc., Dist., supra. 

60 C.J. p 39 note 14. 

11. 111.—^People v. Spring Lake 
Drain., etc., Dist. 97 N.E. 1042, 263 

111. 479. 
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§§ 2-3 


courts ordinarily look with favor on stipulations 
designed to simplify, shorten, or settle litigation and 
save costs to the parties,and such stipulations 
should be encouraged by the courts rather than dis- 
couraged,i3 and enforced by them unless good cause 
is shown to the contrary, as discussed infra § 31. 
However, it is not the duty or function of the trial 
court to require one of the parties to litigation to 
stipulate with his adversary,^^ and in some types of 
suits, which are themselves looked on with disfavor 
by the courts, the court may view a stipulation en- 
tered therein with suspicion.^^ 


§ 3. Form, Requisites, and Validity 

While a stipulation need not follow any partlcular 
form, Its terms must be definite and certain and it is es- 
sentiai that they be assented to by the parties or their 
representatives. 

While a stipulation need not follow any particular 
form,i® its terms must be definite and certain in 
order to aiford a proper basis for judicial decision,^^ 
and it is essential that they be assented to by the 
parties or those representing them.18 Silence, un¬ 
der some circumstances, may be deemed assent, or, 
at least, may operate to bar a subsequent repudia- 


Enforcement of stipulation in general 
see infra § 31. 

12. U.S.—N. L. R. B. V. J. L. Hud- 
son Co., C.C.A.6, 136 F.2d 380, cer¬ 
tiorari denied 64 S.Ct 40, 320 U.S. 
740, 88 L.Ed. 439—In re American 
States Public Service Co., D.C.Md., 
12 F.Supp. 667, modifled on other 
grounds, C.C.A., Burco, Inc. v. 
Whltworth, 81 F.2d 721, certorari 
denied 56 S.Ct. 670, two cases, 297 

U. S. 724, 80 L.Ed. 1008. 

Fla.—Dunscombe v. Smlth, 190 So. 
796, 139 Fla. 497—^Federal Land 
Bank of Oolumbia v. Brooks, 190 
So. 737, 139 Fla. 506—Esch v. For- 
ster, 168 So. 229, 123 Fla. 905. 
Ill.—Rooth V. Kusel, 278 Ill.App. 162. 
Ind.—Schreiber v. Rlckert, 60 N.E.2d 
879, 114 Ind.App. 66. 
lowa.— Corpus Juris quoted lu Bur- 
nett V. Poage, 29 N.W.2d 431, 436, 
239 lowa 31. 

Minn.—Gelin v. Hollister, 24 N.W.2d 
496, 222 Mlnn. 339, 168 A.L.R. 196. 
N.D.—^Mongeon v. Burkebile, 56 N. 
W.2d 445. 

Va.—Mulkey v. Flrth Bros. Iron 
Works, 50 S.E.2d 404, 188 Va. 461. 
W.Va.—Gilkerson v. Baltimore & O. 
R. Co., 61 S.B.2d 767, 132 W.Va. 
133. 

60 C.J. p 40 note 16. 

13. U.S.—U. S. V. Champion Coated 
Paper Co., 22 C.C.P.A., Customs, 
414. 

Fla.—^Esch V. Forster, 168 So. 229, 
123 Fla. 906. 

Nev.— Corpus Juris clted iu Gottwals 

V. Rencher, 98 P.2d 481, 484, 60 
Nev. 35, 126 A.L.R. 1262. 

Tenn.—Brown v. McCulloch, 144 S.W. 

2d 1, 24 Tenn.App. 324. 

60 C.J. p 40 note 17. 

14. U.S.—^Brooks v. Great Atlantic 
& Pacific Tea Co., C.C.A.Cal., 92 
F.2d 794. 

Cal.—Moore v. Oberg, 142 P.2d 443, 
61 Cal.App.2d 216. 

15. Ky.—^Kockrltz v. City of Hender- 
son, 107 S.W.2d 245, 269 Ky, 334. 
Stipulation held entltled to fuil 

falth where circumstances under 
which it was entered dispelled the 
Initial suspicion.—^Kockritz v. City of 
Henderson, supra. 


16. Series of letters constituted a 
written stipulation.—^Bank of Ameri¬ 
ca N. T. & S. A. V. Superior Court of 
San Francisco, 117 P.2d 932, 47 Cal. 
App.2d 359. 

Medlcal report» settlement, recelpt, 
and order approving settlement in 
original proceeding, based on per¬ 
manent partial disability, constituted 
stipulated evidence that workman 
was permanently and partially disa- 
bled.—Oklahoma Portland Cernent Co. 
V. Smith, 73 P.2d 446, 181 Okl. 313. 

PoUcy attaohed to agreed state- 
ment of facts in suit on policy be- 
came a part of agreement.—South- 
western Life Ins. Co. v. Houston, 
Tex.Civ.App., 121 S.W.2d 619, error 
refused. 

17. Cal.—^Hunt v. United Artists 
Studio, 180 P.2d 460, 79 Cal.App. 
2d 619—Back v. Farnsworth, 77 
P.2d 296, 25 Cal.App.2d 212. 

Fla.—Troup v. Bird, 63 So.2d 717. 
N.Y.—^People v. Feltman, 268 N.Y.S. 
810, 149 Misc. 633. 

Tex.—Matthews v. Looney, 123 S.W. 
2d 871, 132 Tex. 313—Park v. Rob- 
erts, Civ.App., 219 S.W.2d 698. 
Wash.—^Lasell v. Beck, 208 P.2d 139, 
34 Wash.2d 211. 

Stipulation as to agreed statement of 
facts see infra § 10 f. 

Stipulation should be ciear and mu- 
tually understood by all parties.—^Pi¬ 
oneer Irr. Dist. v. American Ditch 
Ass’n, 1 P.2d 196, 60 Idaho 732. 

Descrlptlon of xeal property such 
as would satisfy requirements of 
statute of frauds was not necessary 
in a stipulation made in open court 
purporting to effect divislon of prop¬ 
erty of parties.—^Deer v. Deer, 186 
P.2d 619, 29 Wash.2d 202. 

Fallure of stipulation to determlne 
all faots with respect to the numer- 
ous issues does not render it void.— 
Capital Nat. Bank of Sacranlento v. 
Smith, 144 P.2d 666, 62 Cal.App.2d 
328. 

Praotioe of Indloatlng a Jlate by 
numbers representing month of the 
year, day of the month, and year of 
the century is not approvOd.—^Ed- 


wards v. Edwards, 68 S.E.2d 822, 235 
N.C. 93. 

Terms held too vague and Indefinite 

to afford a proper basis for declsion. 
—Sanford’s Estate v. C. I. R., 60 S. 
Ct 61, 308 U.S. 39, 84 L.Ed. 20, re- 
hearing denied 60 S.Ct 268, 308 U.S. 
637, 84 L.Ed. 529. 

Amblguous statement held not to 
amount to “stipulation of record.”— 
Sefton V. Valley Dairy Co., 28 A.2d 
313, 346 Pa. 324. 

Sufficient certalnty held shown 
111.—Vldon V. Roberts, 69 N.E.2d 721, 
330 I11.APP. 104. 

18. U.S.^Holland Banking Co. v, 
Continental Nat. Bank of Jackson 
County, Kansas City, D.C.Mo., 9 
F.Supp. 988. 

Cal.— Corpus Juris clted In Palmer v. 
City of Long Beach, 199 P.2d 952, 
967, 33 Cal.2d 134—Moore v. Oberg, 
142 P.2d 443, 61 Cal.App.2d 216. 
Tex.—Matthews v. Looney, 123 S.W, 
2d 871, 132 Tex. 313—Park v. Rob¬ 
erts, Civ.App., 219 S.W.2d 698. 

60 C.J. p 40 note 19. 

One litigant and court cannot make 
a stipulation binding on the adverse 
party without his or his attorney’s 
consent.—^Palmer v. City of Long 
Beach, 199 P.2d 962, 33 Cal.2d 134— 
Moore v. Oberg, 142 P.2d 443, 61 Cal. 
App.2d 216. 

Impleader; stipulation by original 
parties 

Where plaintiff filed a contract suit 
against defendant who impleaded an- 
other and charged him with negli- 
gence, and plaintiff filed amended pe- 
tition charging the cross defendant 
with negligence, plaintiff and defend¬ 
ant were within their rights in mak- 
Ing stipulation on which the contract 
lUbility as between them was to be 
determined.—^Rose v. Baker, 183 S.W. 
2d 438, 143 Tex. 202. 

Glvlng up basio defense 

The rule stated in the text is par- 
ticularly pertinent where the pur- 
ported stipulation gave up the basic 
defense on which defendant relled.— 
Palmer v. City of Long Beach, 199 
P.2d 952, 33 Cal.2d 134. 
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tion.i® The fact that the obligation of a stipulation 
is also involved in an independent agreement does 
not deprive a party of the privilege of asserting 
rights under the stipulation, even though such agree¬ 
ment is invalid.20 

Stipulation mvalid in parf. Where a stipulation 
is an entirety, and is invalid in part, the stipulation 
is void in toto.^i 

§ 4. -Oral or in Writing 

a. In general 

b. Exceptions to rule 

a. Ih General 

Qenerally, under statutes and rules of courts so pro- 
vldlng, stipulations are required to be In wrltlng and an 
oral stipulation is invalid, If disputed. 

In the absence of some statute or nile of court 
providing to the contrary, any valid stipulation re- 
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lating to a pending cause is enforceable.22 Never- 
theless, it is usually required by statute or rule of 
court that stipulations with relation to a pending 
cause shall be in writing, and such requirement, 
subject to the exceptions discussed infra subsection 
b of this section, must be observed, and no oral 
stipulation with respect to a pending cause is valid 
and enforceable, if disputed,23 at least unless it has 
been executed in whole or in part.24 
Purpose of, and reason for, rule. The rule re- 
quiring stipulations to be reduced to writing was 
adopted to prevent fraudulent claims of oral stipu¬ 
lations,25 and to prevent disputes as to the exist- 
ence and terms of agreements and to relieve the 
court of the necessity of determining such dis¬ 
putes,2 6 which it has been said are often more per- 
plexing than the case itself.27 The time of the court 
should not be taken up in controversial matters of 
this character.28 


STIPULATIONS 


19. Md.—Bloom v. Graff, 63 A.2d 313, 
191 Md. 733- 

N.D.—State v. Seeb, 37 N.W.2d 841, 76 
N.D. 473. 

Stipulation read Into xecord 
Where stipulation was read Into 
record at outset, counsel for one 
party could not disclaim it in absence 
of expression of dissent in positive 
terms, and mere silence or even a 
statement that he had no power to 
stipulate was insufficlent as basis for 
dlsclaimer.—^People ex rei. Loft, Inc., 
V. Sexton, 1 N.Y.S.2d 7, 166 Misc. 664. 
FsUlure to return after servloe 
Where stipulation served on de- 
fendanfs attomey was not returned, 
any defects therein were waived.— 
Evans v. Cannon, 108 N.7.S.2d 93, 
279 App.Div. 667, reargrument denied 
109 N‘.T.S.2d 187, 279 App.Div. 767. 

20. Entry of support order on faU- 
ure to make payments 

Where parties had entered into a 
separation agreement and a separa- 
tion action was pending. a stipulation 
made therein under the terms of 
which the parties consented to the 
entry ex parte of a certain form of 
order dlrectlng the husband to pay 
a specided amount to support the 
wife and child, pendente lite, on his 
failure to mahe payments for her 
support, was available to the wife 
independently as a matter of law 
when her husband falled to make 
such payments, even though the sep¬ 
aration agreement was invalid.— 
Goldfarb v. Goldfarb, 267 N.T.S. 638, 
235 App.Div. 868. 

21. Ind.—Weaver v. Fergruson, 117 
N.E. 659, 68 Ind.App. 169. 

22. Miss.—^Rockett v. Finley, 184 So. 
78, 188 Miss. 308. 

60 C.J. p 40 note 25. 

13. Ala.—Spencer v. Spencer, 47 So. 
2d 262, 264 Ala. 22. 


•Cal.—^Hunt v. United Artists Studio, 
180 P.2d 460, 79 Cal.App.2d 619— 
Fresno City High School Dist v. 
Dlllon, 94 P.2d 86, 34 Cal.App.2d 
636. 

Colo.—In re Eder*s Estate, 67 P.2d 
1030, 100 Colo. 329. 

lowa.—^Reppert v. Reppert. 241 N.W. 
487, 214 lowa 17. 

La.—^Adams v. Perilloux, 44 So.2d 
117, 216 La. 666—Elchlnger v. La- 
crolx, 189 So. 672, 192 La. 908. 

Mich.—Jorgensen v. Howland, 38 N. 
W.2d 906, 326 Mich. 440. 

N.J.—^Prudential Ins. Co. of America 
V. Kantrowitz, 188 A. 73, 120 N.J. 
Eq. 549. 

N.T.—^Davld S. Stern Corp. v. Edel- 
stone, 35 N.T.S.2d 300, 264 App. 
Div. 865—Bower v. Palmer, 17 N. 
T.S.2d 61, 258 App.Div. 414— 

Schwartz v. Leasehold Corp. of 
New York, 48 N.Y.S.2d 146, 181 
Misc. 666—^People v. Feltman, 268 
N.Y.S. 810, 149 Misc. 633. 

Pa.—^Britton v. Continental Min. & 
Smeltlng Corp., 76 A.2d 626, 366 
Pa. 82—Silberman v. Batner, 157 
A. 632, 103 Pa.Super. 424—Berto- 
lacci V. Union Pavlng Co., 18 Pa. 
Dist. & Co. 270. 

Tex.—^Matthews v. Looney, 123 S.W. 
2d 871, 132 Tex. 313—Park v. Rob- 
erts, Civ.App., 219 S.W.2d 698— 
ECickson v. City of Van Alstyne, 
CivA.pp., 195 S.W.2d 671—Piedmont 
Pire Ins. Co. v. Dunlap, Civ.App., 
193 S.W.2d 863, refused no reversi- 
ble error—^Hooe v. Texas Pire & 
Casualty Underwriters, Civ.App., 
161 S.W.2d 310—^Armstrong v. 
State, Civ.App., 122 S.W.2d 662— 
Bllllngton V. National Standard 
Life Ins. Co., Civ.App., 68 S.W.2d 
239. 

Wash.—^Hildebrand v. Hildebrand, 201 
P.2d 213, 32 Wash.2d 311. 

60 C.J. p 41 netes 26, 28. 

4 


Court Is wlthout power to act on 
stipulation not meeting requirements. 
—^Park V. Roberts, Tex.Civ.App., 219 
S.W.2d 698. 

24. N.Y.—^Loghry v. Lynaugh, 171 N. 
Y.S. 686. 

Effect of exeeution of stipulation 
generally see infra subsection b (4) 
of this section. 

25. N.Y.—Schwartz v. Leasehold 
Corp. of New York, 48 N.Y.S.2d 146, 
181 Misc. 666. 

29. U.S.—^Holland Banking Co. v. 
Continental Nat. Bank of Jackson 
County, Kansas City, D.C.Mo., 9 F. 
Supp. 988. 

Cal.—Fresno City High School Dist, 
V. Dillon, 94 P.2d 86, 34 Cal.App. 
2d 636. 

lowa.—^Reppert v. Reppert, 241 N.W. 
487, 214 lowa 17. 

N.Y.—^David S. Stern Corp. v. Bdel- 
stone, 35 N.Y.S.2d 300, 264 App.Div. 
866 . 

Pa.—Silberman v. Ratner, 167 A 632, 
103 Pa.Super. 424—General State 
Authority to Use of Myers v. U. S. 
Pidelity & Guaranty Co., 40 Pa. 
Dist. & Co. 269, 49 Dauph.Co. 261. 
Tex.—Swartzberg v. City of Temple, 
Civ.App., 212 S.W.2d 1016—^Hooe v. 
Texas Flre &, Cas. Underwriters, 
Civ.App., 151 S.W.2d 310— Corpus 
Juris clted iu Armetrong v. State, 
Clv.App., 122 S.W.2d 662, 664— Cor¬ 
pus Juris clted iu Thomas v. Smith, 
Civ.App.. 60 S.W.2d 614, 616, error 
dismissed. 

60 C.J. p 41 note 31. 

27. Cal.—^Borkheim v. North Brltish, 
etc., Ins. Co., 38 Cal, 623. 

28. U.S.—^Holland Banking Co. v. 
Continental Nat. Bank of Jackson 
County, Kansas City, D.C.Mo., 9 F. 
Supp. 988. 

lowa.—^Farmers' State Sav. Bank v. 
Miles, 221 N.W. 449. 206 lowa 766. 
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Application of rule. The nile rcquiring stipula- 
tions to be reduced to writing has been applied to a 
wide variety of stipulations,^^ as for instance, stipu- 
lations relating to process;^^ stipulations to con¬ 
tinue a cause^i or not to take judgment at a par- 
ticular tenn or time,32 to discontinue a cause,33 to 
dismiss a criminal prosecution,34 or not to ask for 
a continuance stipulations with respect to plead- 
ings36 or evidence;37 stipulations as to costs;33 
stipulations as to references;32 stipulations as to 
trial^O or new trial;^! stipulations as to judg- 

ments;^2 stipulations as to executions^3 or as to 

appeals;^^ and stipulations to abide by the resuit 

of another action.^5 

b. Exceptions to Bule 

(1) In general 

(2) Stipulations made in court 

(3) Where stipulation admitted 

(4) Where stipulation executed 


(1) In General 

The rule requiring stipulations to be In writing Is 
not wlthout exception and does not apply to all agree- 
ments, but oniy to those relating to a pending cause, and 
by Its terms may be llmited to agreements between at- 
torneys. 

The rule requiring stipulations to be in writing 
is not without exceptions.^® The rule does not 
apply to all agreements but only to those relating 
to a pending cause.^*^ It has accordingly been held 
that an agreement for the settlement out of court 
of the controversy need not be in writing;^® and 
such is the rule in respect of an agreement having 
to do with the payment of money out of the proceeds 
of a foreclosure sale which was independent of the 
suit in equity pending in court,^2 or an oral contract 
made with defendant’s attorney by plaintiff before 
commencement of the suit.®® It has also been held 
that the rule does not apply to a stipulation which, 
while made pendente lite, had its genesis in the 
contract sued on, and does not place any obligation 


29. Agreement not to appear and 
permit dlsmissal for want of pros- 
ecntlon 

Ala.—Spencer v. Spencer, 47 So.2d 
252. 254 Ala. 22. 

Walver of rlfirht to involce statute 
ffovemlng dlsmlssal 
CaJ.—^Bank of America N. T. & S. A. 
V. Superior Court of San Prancisco, 
117 P.2d 932, 47 Cal.App.2d 359. 

30. Neb.—^Haylen v. Missouri Pac. 
R. Co., 44 N.W. 873, 28 Neb. 660. 

ZTotlce of InstltutiLon of suit 
Pa.—^Britton v. Continental Min. & 
Smeltin^ Corp., 76 A.2d 625, 366 Pa. 
82. 

31. Neb.—Schmehl v. Buffalo Coun- 
ty, 30 N.W.2d 882, 149 Neb. 277, 
opinion supplemented 32 N.W.2d 
915, 149 Neb. 897, 

60 C.J. p 42 note 36. 

32. Ala.—^Norman v. Burns, 67 Ala. 
248. 

33. N.Y.—Callender v. Dressler- 
Beard Mfg. Co., 152 N.T.S, 645. 

60 C.J. p 42 note 38. 

34. Tex.—^Fleming v. State, 12 S.W. 
605, 28 Tex.App. 234. 

35. lowa.—Sapp v. Aiken, 28 N.W. 
24, 68 lowa 699. 

33. N.J.—^Prudential Ins. Co. of 
America v. Kantrowitz, 188 A. 73, 
120 N.J.Bq. 549. 

Wash.—^Hendrlcks v. Hendricks, 211 
P.2d 715, 35 Wasb.2d 139. 

60 C.J. p 42 note 41. 

37. lowa.—Haxdin v. lowa R., etc., 
Co., 43 N.W. 543, 78 lowa 726, 6 
L..R.A. 52. 

60 C.J. p 42 note 42« 


Believlnfr Jndg‘e of dnty of rednclnsr 
testlmony to writing* 

N.T.—People v. Peltman, 268 N.T.S. 
810, 149 Mlsc. 633. 

38. U.S.—^Lee v, Simpson, C.C.S.C., 
42 P. 434. 

N.T.—Bates v. Norris, 13 N.Y.Civ. 
Proc, 395. 

39. N.Y.—Moore v. Metropolitan Bl. 

R. Co., 26 N.T.S. 858, 74 Hun 639. 
60 aj. p 42 note 44. 

40. Mlch.—Jorgensen v. Howland, 38 
N.W.2d 906, 325 Micb. 440. 

60 C.J. p 42 note 45. 

Date or time of trlal 
Tex.—^Hickson v. City of Van Al- 
styne, Civ.App., 195 S.W.2d 571. 

60 C.J. p 42 note 45 [a]. 

No trlal In absenoe of oonnsel 
Pa.—Silberman v. Ratner, 157 A, 632, 
103 Pa.Super. 424. 

Issues to be submltted to Juxy 
Mich.—Jorgensen v. Howland, 38 N. 
W.2d 906, 325 Micb. 440. 

41. Mont.—^Beach v. Spokane Ranch, 
etc., Co., 53 P. 493, 21 Mont. 184. 

60 C.J. p 42 note 46. 

Spedflo rule 

The civil procedure rule that mo- 
tion for new trial "must'* be present- 
ed and determined wlthin specided 
time, in absence of wrltten agrreement 
by parties to postpone determlnation, 
is mandatory, so that parol agree- 
ments between parties* counsel for 
such postponement are wlthout ef- 
fect.—^Horwltz v. Pinkelsteln, Tex. 
Civ.App., 182 S,W.2d 751, error re- 
fused. 

42. N.Y.—^Bower v. Palmer, 17 N.Y. 

S. 2d 61, 258 App-Dlv. 414. 

5 


Tex.—Matthews v. Looney, 123 S.W. 
2d 871, 132 Tex. 313—Park v. Rob- 
erts, Giv.App., 219 S.W.2d 598— 
Behrens v. Behrens, Civ.App., 186 
S.W.2d 697. 

60 C.J. p 42 note 47. 

43. Stay of exeoutlon 

Nev.—Seawell v. Cohn, 2 Nev. 308. 

44. Wash.—^Hlldebrand v. BQllde- 

brand, 201 P.2d 213, 32 Wash.2d 
311. 

60 C.J. p 42 note 49. 
ming of abstraot 

lowa.—^Reppert v. Reppert, 241 N.W. 
487, 214 lowa 17. 

45. Tex.—Wlllis v. Slms, App., 47 
S.W. 55. 

60 C.J. p 43 note 50. 

46. Colo.—^In re Eder’s Bstate, 67 P. 
2d 1030, 100 Colo. 329. 

47. Wls.—Logemann v. Logemann, 
15 N.W.2d 800, 245 Wls. 515. 

60 C.J. p 43 note 52. 

Subsegnent oanse of aotlon on con¬ 
tract entered Into as part of stipu¬ 
lation endlng actlon was not afCected 
by fact that stipulation dld not com- 
ply with statutory regulrements, 
since such requirements have refer- 
ence to stipulations directly aifectlng 
the course of an actlon In court and 
do not control subsequent causes of 
actlon on different Issues and were 
not intended to modlfy accepted con¬ 
tract law.—^Logemann v. Logemann, 
15 N.W.2d 800, 246 Wls. 615. 

48. N.T.—Smith v. Bach, 81 N.T.S. 
1057, 82 App.Dlv. 608. 

60 C.J. p 43 note 63. 

49. Mass.—See v. Downey, 162 N.B. 
67, 256 Mass. 47. 

50. Cal.—^Bphraim v, Pacific Bank, 
86 P. 507, 149 Cal. 222. 
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on a party which did not already rest on him under 
the terms of the contractui So the operation of 
the nile is limited to the ordinary routine of prac- 
tice, and has no application to agreements made to 
facilitate or g^ide officers in the execution of 
writs;52 and it does not apply to an agreement 
which may give rise to a cause of action in another 
suit, but only to the conduct and management of 
a cause before the court in which it is pending.^^ 

Operation limited to agreements between attor- 
neys. Where the operation of the statute or rule 
of court is limited to agreements between attorneys, 
an agreement between a party and the attorney for 
the adverse pary is not required to be in writing,^^ 
and it has been held that a stipulation by an attorney 
authorized by the party is the party*s agreement and 
is enforceable although not in writing.^s 

(2) Stipulations Made in Court 

The rule requfrlng stipulations to be In wrltlng does 
not apply to stipulations made in open court or before a 
m aster. 

Statutes and court rules requiring stipulations to 


be in writing do not apply to stipulations made in 
open court®® or before a master,®"^ although it has 
been said to be the better practice to have them 
reduced to writing.®® Where the agreement is made 
in the presence of the court, it has been said that 
"it is without the purpose or reason, if not without 
the letter, of the rule.”®® Stipulations made in open 
court have been very generally regarded as just as 
obligatory as though reduced to writing and exe- 
cuted with every legal formality.®® On the other 
hand, it has been held that a stipulation made in the 
presence of or with the trial court, but not in open 
court, as where it is made in chambers, is required 
to be in writing.®! 

In presence of clerk. Under a statute so provid- 
ing, a stipulation made in the presence of the clerk 
of the court may be enforced.®® 

(3) Where Stipulation Admitted 

The rule requiring stipulations to be In writing has 
no application to a stipulation which is admitted or is 
not disputed. 

The rule requiring stipulations to be in writing 


51. StlptilatloiL for taldnsf l]isiir6d’8 
deposltioiL 

In actlons on flre pollcies obligat- 
ing insured to submit to examlnatlon 
under oath, a flrst application by In- 
surers for continuance, in aubstan- 
tlal compliance with rule, properly 
verifled and uncontroverted, alleging 
reliance by insurers on unperformed 
agreement with opposlng counsel for 
the taking of insured’s deposltlon, 
was improperly denied, notwithatand- 
Ing rule that agreement between at¬ 
torneys or parties will not be enforc- 
ed unless in writing, since continu¬ 
ance would not enforce agreement 
but would merely leave the parties 
where they were prior to the agree¬ 
ment under the terms of the policies. 
—^Pledmont Flre Ins. Co. v. Dunlap, 
Tex.Civ.App., 193 S.W.2d 853, refused 
no reverslble error. 

52. Pa.—^Appeal of Reamer, 18 Pa. 
510. 

53. La.—Johnston v. Tale, 19 La. 
Ann. 212. 

54. Miss.—^Rockett v. Flnley, 184 So. 
78, 183 Miss. 308. 

55. Mass.—^Palmer v. Lavers, 105 N. 
R 1000, 218 Mass. 286. 

56. Colo.—In re Eder's Estate, 67 P. 
2d 1030, 100 Colo. 329. 

Ga.—^Langston v. Maryland Casualty 
Co., 160 S.E. 823, 43 Ga.App. 854. 
Mich.—Jorgensen v. Howland, 88 N. 

W.2d 906, 325 Mich. 440. 

Mlnn.—State ex rei. Bassln v. Dls- 
trict Court of Hennepin County, 259 
N.W. 542, 194 Minn. 32. 

Mo.—Corpus Juris dted In Palr Mer- 
cantlle Co. v. Unlon-May-Stem Co., 
221 S.W.2d 751, 755. 339 Mo. 385. 


Neb.—Schmehl v. Buffalo County, 30 
N.W.2d 882, 149 Neb. 277, opinJon 
supplemented 32 N.W.2d 916, 149 
Neb. 897—Le Barron v. City of 
Harvard, 262 N.W. 26, 129 Neb. 460, 
100 A.L.R. 767. 

N.H.—^Perley v. Bailey, 199 A. 670, 
89 N.H. 359. 

N.Y.—^Application of Callahan, 28 N. 
Y.S.2d 980, 262 App.Div. 398, rear- 
gument denied In re Callahan, 30 
N.Y.S.2d 696, 262 App.Div, 978, ap- 
peal dismissed People v. Callahan, 
39 N.E.2d 942, 287 N.Y. 743, appeal 
denied 35 N.T.S.2d 288, 264 App. 
Div. 812—^People v. Feltman, 268 
N.Y.S. 810, 149 Mlsc. 633—De San- 
tolo V. La Porte, 89 N.T.S.2d 114— 
Davis V. Davis, 64 N.Y.S.2d 382. 

Okl.—Corpus Jorls dted ia YamJe v. 
Willmott, 88 P.2d 326, 326, 184 Okl. 
382. 

S.C.—Mitchell v. Jones, 78 S.E. 628, 
94 S.C. 487. 

Tex.—^Matthews v. Looney, 123 S.W. 
2d 871, 132 Tex. 313—Hickson v. 
City of Van Alstyne, Civ.App., 195 
S.W,2d 671—^Piedmont Pire Ins. Co. 
V. Dunlap, Civ.App., 193 S.W.2d 863, 
refused no reverslble error—Bil- 
lington V. National Standard Life 
Ins. Co., Civ.App., 68 S.W.2d 239. 

Wash.—^Hendricks v. Hendrlcks, 211 
P.2d 716, 35 Wash.2d 139—Corpus 
Juris dted in Deer v. Deer, 186 P. 
2d 619, 626, 29 Wash.2d 202. 

Wis.—Corpus Juris dted in City of 
Milwaukee v. City of West Aliis, 
294 N.W. 625, 630, 236 Wis. 371, 
certiorari denied 61 S.Ct 941, 313 
tr.S. 667, 86 L.Ed. 1525. 

60 C.J. p 43 note 60. 
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By counsel in presence of parties 
N.Y.—^Prindle v. Dearborn, 291 N.Y.S. 

296, 161 Misc. 95. 

Statute of Arauds not vlolated 
A stipulation made in open court 
purporting to effect a division of 
property of parties was not void un¬ 
der statute of frauds because it was 
not in writing or signed by the par¬ 
ties.—Deer V, Deer, 186 P.2d 619, 29 
Wash.2d 202. 

A stenographle record of what oc- 
curred in open court should be made, 
if the stipulation is to be made the 
subject matter of a judicial action 
to enforce it.—^David S. Stern Corp. v. 
Edelstone, 36 N.Y.S.2d 300, 264 App. 
Div. 866. 

57. Pa.—^Black v. Black, 66 A- 847, 
206 Pa. 116. 

Administrative offlcer or body 
Ga.—^Langston v. Maryland Casualty 
Co., 160 S.E. 823, 43 Ga.App. 854. 
Wis.—City of Milwaukee v. City of 
West Aliis, 294 N.W. 625, 236 Wis. 
371, certiorari denied 61 S.Ct. 941, 
313 U.S. 667, 85 L.Ed. 1625. 

58. Tenn.—^Monger v. Sellers, 7 
Tenn.App. 607, 

59. Ala.—^Prestwood v. Watson, 20 
So. 600, 111 Ala. 604. 

60. Mo.—Corpus Juris dted in 
Pair Mercantile Co. v. Union-May- 
Stern Co., 221 S.W.2d 751, 765, 369 
Mo. 385. 

60 C.J. p 43 note 63. 

61. Mich.—Jorgensen v. Howland, 38 
N.W.2d 906, 325 Mich. 440. 

62. Wash.—^Hendricks v. Hendrlcks, 
211 P.2d 716, 85 Wash.2d 139. 
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has no application to a stipulation which is admitted 
or is not disputed by the party against whom it is 
sought to be enforced and this is especially tnie 
where the agreement has been acted on by one of 
the parties.64 Where the facts relied on by the mov- 
ing party are not controverted, there is no reason 
for the application of the rule requiring writing.65 
In applying the rule, it has been held that, where 
affidavits are made by one party in support of the 
assertion that an oral stipulation was made and the 
assertion is not contradicted in the same manner by 
the opposite party, it must be deemed to be admit¬ 
ted;®® and a mere denial by the latter of any knowl- 
edge that such a stipulation was made is not a 
denial of the fact that one was made.®*^ It has 
similarly been held that, where there is no dispute 
as to the terms of a stipulation, but only as to its 
construction and effect, there is no sufficient reason 
why it should not be considered by the court.®® 

(4) Where Stipulation Executed 

The rule requiring stipulatione to be in writing has 
no application to stipulatione made out of court which 
have been executed in whole or In part. 

The rule requiring stipulations to be in writing 
has no application to oral stipulations made out of 
court which have been executed in whole or in 
part.®® This principle has been most frequently ap- 
plied where one of the parties, in reliance on a 


stipulation, has done, or omitted to do, some act 
which, except for the stipulation, he would not have 
done, or omitted to do. In these circumstances the 
court will hold the stipulation to be effectual so as 
not to mislead, prejudice, or defraud those who have 
relied or acted on it in good laith.*^® If it were 
otherwise, the rule requiring stipulations to be in 
writing would be converted into a mere device to 
promote injustice and wrong,7i and to permit 
gross fraud.*^® Furthermore, all the elements which 
are necessary to create an estoppel are present.*^® 
Nevertheless, in order to afford relief under an oral 
agreement, it must clearly and unequivocally appear 
that one was made.*^^ 

§ 5. - Signing 

When required by statute or rule of court, stipula¬ 
tions made out of court must be signed by the parties 
to be charged or thelr attorneys, and a stipulation signed 
by one of the parties only is of no effect, although it 
has been held that a stipulation may be valid even though 
not signed by all the parties to the litigation. 

Stipulations made out of court with respect to 
pending causes, in addition to being put in writ¬ 
ing, as discussed supra § 4, must, if so required by 
statute or rule of court, be signed by the parties to 
be charged or their attorneys.'^® Where a party ap- 
pears in person in the trial court, it has been held 
that a stipulation consenting to judgment in a high- 


63. Tex.—^Armstronff v. State, Clv. 
App.p 122 S.W.2d 662—Thomas v. 
Smith, Civ.App., 60 S.W.2d 614, er¬ 
ror dlsmlssed. 

60 O.J. p 43 note 65. 

Conrt may reoogulze an undlsput- 
ed oral stipulation.—F Ineapple 
Orange Co. v. Travelers* Ins. Co., 140 
So. 471, 104 Fla. 600. 

64. Ga.—Stone Mountain Monumen¬ 
ta! Assoc. V. Smith, 153 S.F. 209, 
170 Ga. 616. 

Estoppel to object to want of writ¬ 
ing may be predlcated where oral 
stipulation Is not disputed and one 
of parties has done, or omitted to do, 
some act in reliance on stipulation.— 
Thomas v. SmitJi, Tex.Civ.App., 60 S. 
W.2d 514, error dismissed. 

65. Cal.—Johnson v. Sweeney, 30 P. 
540, 95 Cal. 804. 

Pa.—General State Authority to Use 
of Myers v. U. S. Pidelity & Guar- 
ajity Co., 40 Pa.Dlst. & Co. 259, 49 
Dauph.Co. 261. 

66 . Cal.—^Robertson v, Williams, 22 
P. 666, 81 Cal. 268. 

67. N.T.—Brady v. Martin, 33 N.T. 
St. 426, 19 N.Y.Civ.Proc. 134. 

68. Conn.—^WoodrufC v. Fellowes, 85 
Conn. 105. 

39. N.Y.—Schvrartz v. Leasehold 


Corp. of New York, 48 N.Y.S.2d 146, 
181 Mlsc. 666. 

60 C.J. p 44 note 72. 

Executed oral agreement 

General rule that agreement should 
be in writing and flled does not nec- 
essarily imply that parol agreement 
acted on may not be set up.—^Durham 
Troplcal Land Corporation v. Sun 
Garden Sales Co., 138 So. 21, 106 Fla. 
429, rehearing denied 143 So. 758, 
106 Fla. 429, reheard 161 So. 327, 106 
Fla. 429. 

70. U.S.—Oliver v. City of Shattuck 
ex rei. Versluis, C.C.A.Okl., 157 
F.2d 160. 

Cal.—Exley v. Bxley, 226 P.2d 662, 
101 Cal.App.2d 831. 

Ga.—^Peoples Credit Clothing Co. v. 
Scottlsh Union & National Ins. Co., 
196 S.E. 99, 67 Ga.App. 747. 

60 C.J. p 44 note 74. 

Court of eaiilty has power to re- 
lleve a party who has in good faith 
relied on and acted on alleged parol 
agreement between counsel.—Green- 
berg V. Kaplan, 268 N.W. 788, 277 
Mlch. 1. 

71. Mont.—Bush v. Baker, 129 P. 
550, 46 Mont. 635. 

60 C.J. p 45 note 75. 

72. Ga.—^Bradshaw v. Gomerly, 64 
Ga. 557. 
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73. Ga.—^Peoples Credit Clothing Co. 
V. Scottish Union & National Ins. 
Co., 196 S.B. 99, 57 Ga.App. 747. 

60 C.J. p 45 note 77, 

74. N.Y.—^Fort Masonry Co., Inc. v. 
Hudson View Constr. Co., Inc., 169 
N.Y.S. 678, 102 Mlsc. 717. 

75. Ga.—American Surety Co. v. 
Smith. 191 S.E. 137, 65 Ga.App. 633. 

Tex.—^Hickson v. City of Van Al- 
styne, Civ.App., 196 S.W.2d 671. 

60 C.J. p 45 note 81. 

Stipulation signed by parties and 
not attorneys was not thereby In- 
validated, where fact that it was not 
signed by such attorneys was not 
shown to have prejudiced plaintifC’s 
rlghts.—Mlller v. Scobie, 11 So.2d 892, 
152 Fla. 328. 

Sufflciency of signature 

(1) Error or inadvertence on part 
of attorney in signing stipulation as 
attorney for plaintlfC instead of as 
attorney for himself as administra¬ 
tor of the estate of one original 
plaintifC and as attorney for admin- 
istratrlx of estate of another orig¬ 
inal plaintlflC was too trifling to ren- 
der stipulation Invalld.—^Hanson v. 
Hogers, 32 P.2d 126, 64 Idaho 860. 

(2) Other decisions with respect to 
sufflciency of signature see 60 C.J. 
p 45 note 81 [a], [b]. 
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er court must be signed by but it has also 

been held that a litigant who is not an attorney does 
not come within the purview of a rule requiring all 
agreements between attorneys to be signed by 
them.'^7 ^ stipulation signed by one of the parties 
only is of no effect;'^8 but, in the absence of a 
statute or rtile of court providing otherwise,'^^ a 
stipulation may be valid and binding although not 
signed by all the parties to the litigation,80 as where 
it is of such nature as to affect only the interests 
of some parties and is signed only by such parties.^^ 

The requirement of signing has no application to 
stipulations made in open court,or which have 
been acted on.^3 Further, it has been held that a 
stipulation contained in the transcript between dep- 
ositions filed as a whole, the caption of the first of 
which referred to in the stipulation showed that 
counsel for all parties were present when the depo- 
sitions were taken and purporting to be made ‘‘be¬ 
tween counsel representing all parties,” is binding, 
although not authenticated by the signature of any 
counsel.S4 has also been held that an appellate 
court will recognize an unsigned stipulation made 
in the court below where it appears as a part of 

the record.86 

Genuineness of signatures. Genuineness of sig- 
natures to stipulations, if not denied, is considered 
as admitted;86 and, in any event, it has been held 
that one who joins in signing a stipulation with the 
other parties in the action in effect authenticates the 
signatures of the others and is not in a position to 


dispute them and insist on the court*s requiring 
proof of any of the signatures.®*^ 

§ 6. -Entry on Minutes, Filing, or Rec- 

ord 

a. In general 

b. Time for filing or entry 

c. Place of filing or entry 

d. Effect 

a. In General 

There must be a compllance wlth statutes or rules 
of court requiring stipulations to be filed with the clerk, 
or entered In the minutes of the court, or otherwise made 
a part of the record, uniess, as sometimes provided, the 
stipulation is In writlng and duly signed; and failure to 
comply has been held to deprive the court of power to 
act on the stipulation, although it has also been sald 
that the requirement Is not Jurisdictlonal. 

There must be a compliance with statutes and 
rules of court requiring stipulations to be filed with 
the clerk, or entered in the minutes of the court, 
or otherwise made a part of the record,®® uniess, 
as sometimes provided, the stipulation is in writing 
and subscribed by the parties to be bound or their 
attorneys;®® and failure to comply has been held 
to deprive the court of power to act on the stipula¬ 
tion,®® although it has also been said that the re¬ 
quirement is not jurisdictional.®! Even in the ab¬ 
sence of statutes or rules of court so requiring, a 
written stipulation not on file or of record and not 
called to the attention of the court,®® or an agree- 
ment made out of court between the parties which 


76. Cal.—In re Arguello, 60 Cal. 
308. 

77. Miss.—Rockett v. Flnley, 184 So. 
78, 183 Miss. 308.^ 

78. Miss.—Majure v. Johnson, 7 So. 
2d 645, 192 Miss. 810. 

Mo.—Corpns Juris cited In Landers 
Lumber Co. v. Short, App., 81 S. 
W.2d 376, 376. 

N.T.—^Hankinson v. Giles. 29 How. 

Pr. 478, 17 Abb.Pr. 261. 

7^. Miss.—Majure v. Johnson, 7 So. 
2d 545, 192 Miss. 810. 

80. Cal.—Capital Nat. Bank of Sa¬ 
cramento V. Smith, 144 P.2d 665, 
62 Cal.App.2d 328. 

81. Cal.—Capital Nat. Bank of Sa¬ 
cramento V. Smith, supra. 

88. Ala.—^Prestwood v. Watson, 20 
So. 600, 111 Ala. 604. 

Web.—LeBarron v, City of Harvard, 
262 N.W. 26, 129 Neb. 460, 100 A. 
Ii.R. 767. 

83. Wash.—Connor v, Seattle, 144 
P. 62, 82 Wash. 296. 

60 C.J. p 46 note 84. 

BUrnatnre by one; action by both 
A stipulation not signed by one of 
the parties thereto was not thereby 


rendered void where stipulation was 
signed by the other party and was 
acted on by both parties.—^Morgen- 
stern v. Bailey, 84 P.2d 169, 29 Cal. 
App.2d 321. 

84. Tenn.—^Lewis v. Illinois Cent. R. 
Co., 259 S.W. 903, 160 Tenn. 94. 

60 C.J. p 46 note 85. 

85. Neb.—-Durrell v. Todd, 47 N.W. 
862, 31 Neb. 256. 

86. Cal.—Cooper v. Gordon, 67 P. 
1006, 125 Cal. 296. 

87. Wash.—Jones v. Wolverton, 47 
P. 36, 15 Wash. 690, 

88. Cal.—Fresno City Hlgh School 
Dist. V. Dillon, 94 P.2d 86, 34 Cal. 
App.2d 636—Skoglund v. Moore 
Dry-Bock Co., 63 P.2d 1001, 11 Cal. 
App.2d 287—JTones v. Noble, 39 P.2d 
486, 3 Cal.App.2d 316. 

La.—^Adams v. Perilloux, 44 So.2d 
117, 216 La. 566. 

Miss.—^Majure v. Johnson, 7 So.2d 
646, 192 Miss. 810—Mississlppl 

Cent. R. Co. v. Brookhaven Lum- 
ber & Mfg. Co., 147 So, 814, 166 
Miss. 814. 

Tex,—Matthews v. Looney, 123 S.W. 
2d 871, 132 Tex, 313—Park v. Rob- 
erts, Civ.App., 219 S.W.2d 698— 
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Hickson v. City of Van Alstyne, 
Civ.App., 196 S.W.2d 671—Behrens 

V. Behrens, Civ.App., 186 S.W.2d 
697—Thomas v. Smith, Civ.App., 
60 S.W.2d 614, error dismissed. 

60 C.J. p 45 note 90. 

Notatlon on dooket 
Judge by notation on docket that 
Judgment was by agreement probat- 
ing will and fixing lien on property 
in favor of contestants and interven- 
ers as per decree did not undertake 
to sanction terms of any particular 
judgment, but merely recorded in- 
tentlon of parties to settle, and nota- 
I tion was insufflcient record of agree¬ 
ment, 4f any.—Matthews v. Looney, 
123 S,W.2d 871, 132 Tex. 313, 

89. Wash.—^Hendricks v. BCendricks, 
211 P.2d 716, 36 Wash.2d 139. 

Wis.—^Logemann v. Logemann, 16 N. 

W. 2d 800, 246 Wis. 616. 

90. Tex.—^Matthews v. Looney, 123 
S.W.2d 871, 132 Tex. 313—Park v. 
Roberts, Civ.App., 219 S.W.2d 698. 

91. Mont.—Bush v. Baker, 129 P. 
560, 46 Mont 635. 

92. 111,—Gershenow v, West Chicago 
St R. Co., 103 Ill.App. 691. 
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is not put on the record,^^ ii^s been held to be of 
no effect, and it has been declared that oral stipula- 
tions made in open court should be made a part of 
the record,®^ 

On the other hand, statutes and rules of court of 
th€ character under consideration do not require a 
construction that in no instance shall a stipulation 
be binding unless entered in the minutes of the 
court or filed with the clerk.^® They ha ve no ap- 
plication to agreements not relating to steps in the 
cause, but made before the commencement of the 
action,®® to agreements affecting subsequent causes 
of action on different issues,®*^ to agreements to 
settle the matters in controversy by arbitration or 
in any other amicable manner,^^ or to stipulations 
which are admitted.^^ Moreover, it has been held 
that a written stipulation that the testimony of 
a witness oh a former trial may be read in the trial 
of a cause is not of such nature as to require that 
it be filed in the cause.i As a general rule, the re- 
quirements have reference to executory agreements 
only, and not to those which have been wholly or in 
part executed and if, under the terms of a stipula¬ 
tion, one party received the advantage for which 
he entered into it, and the other party at his in¬ 
stance gives up some right or loses some advantage 
so that it would be inequitable for him to insist 
that the stipulation was invalid, he will not be per- 
mitted to repudiate it on the ground that the re- 
quirements as to filing or entry in the minutes of 
the court have not been complied with,^ but this rule 
will not be applied where an attomey by oral stipu¬ 
lation has attempted to stipulate away his client's 
cause of action or defense.** 

b: Time for Filing or Entry 

It seems that a stipulation may be filed or entered 
of record at any time as long as It is capable of belng 


properly and convenienti/ carrled Into effect by the 
parties and the court., 

There is no fixed rule as to the time for filing or 
entering a stipulation, but it seems that this may 
be done at any time as long as it is capable of being 
properly and conveniently carried into effect by the 
parties and the court.^ Mere delay in filing a stipu¬ 
lation will not prevent its enforcement where no 
injury results by reason thereof;® and it has been 
held that a stipulation may be entered nunc pro 
tunc after trial'^ or after entry of judgment or de- 
cree.8 It has also been held that a nunc pro tunc 
entry may be made at a subsequent term to cover 
such an omission.® It has further been held, how- 
ever, that a record entry cannot be made after a 
dispute has arisen as to the terms of the agree- 
ment.^0 

c. Place of Filing or Entry 

A paroi stipulation made In open court and entered 
on the minutes, agreeing to the discontinuance of an ac¬ 
tion pending In another court, will be enforced, but when 
parties enter Into agreements affecting causes before an 
appellate court it has been held that they must be filed 
there. 

A paroi stipulation made in open court and en¬ 
tered on the minutes, agreeing to the discontinu¬ 
ance of an action pending in another court, will be 
enforced.^^ However, it has been held that when 
parties or their counsel enter into agreements affect¬ 
ing any causes before the appellate court, such 
agreements must be filed there with the record in 
such cause, otherwise the court cannot consider 
them or be governed thereby in any manner .12 

d. Effect 

A stipulation duly signed and filed becomes a part 
of the record of the case, and has the same effect as an 
order of the court, agreed to by the parties, and may 
have the effect of a pleading. 


93. N.H.—Olcott V. Bauflll, 7 N.H. 
469. 

94. Conn.—^Leventhal v. Town of 
Stratford, 4 A.2d 428. 125 Conn. 216. 

Stipnlatlon held part of xeooxd 
A stipulation entered into In open 
court and before a justice presiding 
becomes part of the record of the 
court.—^Davls v. Davls. 64 N.T.S.2d 
882. 

95. Cal.—Smlth v. Whittier, 80 P. 
629, 95 Cal. 279—Cathcart v. Greg¬ 
or/, 113 P.2d 894, 45 Cal.App.2d 
179. 

Wls.—^Logemann v. Logemann, 15 N. 
W.2d 800. 246 Wls. 615. 

96. Cal.—^Ephraim v. Pacific Bank, 
86 P. 507, 149 Cal. 222. 

60 C.J. p 46 note 94. 

97. Wls.—^Logemann v. Logemann, 
16 N.W.2d 800, 245 Wls. 616. 


98. U.S.—Salinas v. Stillman, Tex., 
66 P. 677. 14 C.C.A. 60. 

99. Tex.— OoxptLS J'Tirls clted Ibl 
Burnaman v. Heaton, Civ.App,, 231 

S.W.2d 1006, 1008. 

60 C.J. p 46 note 96. 

1. Mo.—Carroll v. Paul, 19 Mo. 102. 

60 C.J. p 46 note 99. 

2. Cal.—Smith v. Whittier, 30 P. 629, 
95 Cal. 279—Exle/ v. Bxley, 226 
P.2d 662, 101 Cal.App.2d 831—Cath¬ 
cart V. Gregor/, 113 P.2d 894, 45 
Cal.App.2d 179. 

3. Cal.—Webster v. Webster, 14 P.2d 
522, 216 Cal. 486—Bxle/ v. Exle/, 
226 P.2d 662, 101 Cal.App.2d 831— 
Witaschek v, Witaschek, 132 P.2d 
600, 66 Cal.App.2d 277—Cathcart v. 
Gregor/, 113 P.2d 894, 46 Cal.App. 
2d 179. 

60 C.J. p 46 note 98. 
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4. Cal.—^Fresno dt/ High School 
Dist V. Dillon, 94 P.2d 86, 34 Cal. 
App.2d 636. 

5. K/.—Conrad v. Conrad, 160 S.W. 
937, 156 K/. 231. 

60 C.J. p 46 note 1. 

6. Cal.—Clemens v. Gregg, 167 P. 
294. 34 Cal.App. 246. 

60 C.J. p 46 note 2. 

7. K/.—Conrad v. Conrad, 160 S.W. 
937, 156 Ky. 231. 

8. Cal.—Clemens v. Gregg, 167 P. 
294, 34 Cal.App. 245. 

60 C.J. p 46 note 4. 

9. lowa.—^Hiller v. Landis, 44 lowa 
223. 

10. lowa.—^Hlller v, Landis, supra. 

11. N.T.—Been v. Milne, 5 N.T.St. 
819. 

12. Fla.—Steele r. State, 14 So. 841, 
83 Fla. 354. 
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A stipulation duly signed and filed becomes a 
part of the record of the case.^* It has the same 
effect and potency as an order of the court, agreed 
to by the parties, to the same purpose.i^ It may also 
have the effect of a pleading,i5 and a subsequent 
pleading inconsistent with its terms should be strick- 
en.i6 The court has a right to rely on an oral 
stipulation written into the record.!"^ 

Motion to strike from record, After entry of 
final decree, the court was without jurisdiction to 
receive and pass on a motion to strike from the 
record a stipulation previously filed, but not called 
to the attention of the court.^® 

§ 7. •— Supervision and Assent of Court 

The supervlsory power of the court over stipulatione 
made in the course of the proceedings continues as long 
as it retains Jurisdiction, and, in the absence of a con- 
trolling statute or rule* of court, whether or not a stipu- 
latlon requires the assent of the court depends in a large 
measure on its nature. 

Generally speaking, a stipulation is a proceeding 
in the cause and as such is under the supervision 
of the court, as discussed supra § 1, and the super- 
visory power of the court continues as long as it 


retains jurisdiction of the action in the course of 
which the stipulation was made.^^ In the absence 
of a controlling statute or rule of court,20 whether 
or not a stipulation requires the assent of the court 
depends in a large measure on its nature. Not ali 
stipulations require the assent of the court. For 
instance, it has been held that a stipulation extend- 
ing the time to answer is operative of its own force 
without an order of court.21 Qn the other hand, 
some stipulations have been held ineffective unless 
approved by the court,22 such as a stipulation for 
a continuance,23 to set aside a judgment,24 or as to 
the matter which shall form a part of the record 
on appeal.25 It has been held that the assent of the 
court to stipulations affecting the proceedings will 
be assumed until its dissent therefrom is indicated.26 
However, the court can always refuse to sanction 
such stipulations when right and justice so require,27 
as where it appears that the provisions of the stip¬ 
ulation are more likely to complicate than simplify 
the progress of the action,28 and in so doing can 
change what appears on the record of a prior rul- 
ing, particularly where it is done within the term.29 
Further, in a proper case it has been held that the 
court may on motion of one of the parties modify 


13. Ga.—^Worsham v. Lliron, 92 S.E. 
756, 147 Ga. 39. 

60 C.J. P 46 note 9. 

14. U.S.—Brooklngs State Bank v. 
Federal Reserve Bank of San Fran- 
cisco, D.C.Or., 291 F. 669. 

15. Conn.—New Haven Sand Blast 
Co. V. Drelsbach, 133 A. 99, 104 
Conn. 322, 

60 C.J. p 46 note 11. 

16. lowa.—^Vail v. Stone, 13 lowa 
284. 

17. N.J.—^Maisto v. Maisto, 8 A,2d 
810. 123 N.J.Law 401, afflrmed 12 
A-2d 890, 124 N.J.Law 565. 

18. Mass.—James v. Columbia Se- 
curities Co., 141 N.E. 72, 246 Mass. 
210 . 

19. N.Y.—Goldateln v. Goldsmlth, 
276 N.Y.S. 861, 243 App.Dlv. 268. 

20. Stlpnlatloii. IxL lien of 1)111 of ez- 
ceptlons 

A stipulation flled with the district 
clerk after hearing, signed by coun- 
sel for respective parties, and recit- 
dng that no record having been made 
at the hearlng, facts set forth in 
the stipulation could be taken in lieu 
of a bili of exceptions, could not be 
considered on appeal, where stipula¬ 
tion was not certified and approved 
by district judge as requlred by su¬ 
preme court rule.—Quintana v. Quin¬ 
tana, 115 P.2d 1011, 46 N.M. 429. 

81. U.S.—^Hansford v. Stone-Ordean- 
Wells Co., D.C.Mont., 201 F. 186. 


22. Agreexnent not to consummate 
transaction 

Ex parte stipulation, filed by de- 
fendants in action by United States 
to enjoin continuing violation of 
Sherman Anti-Trust Act, whereby de- 
fendants agreed not to consummate 
proposed transaction until final deter- 
mination of cause would be ineffec¬ 
tive unless approved by court and its 
terms expressly or tacltly adopted by 
court and defendants requlred to 
comply therewlth.—^U. S. v. Columbia 
Steel Co., D.C.Del., 71 F.Supp. 734. 
SpecllLed clalm of patent not in is- 
sue 

Where court did not approve par¬ 
ties’ stipulation that a speclfied claim 
of plaintl£C’s patent was not in issue, 
such claim wsls not withdrawn from 
Judicial scrutiny as to its validlty.— 
Loftin V. RCA Mfg. Co., D.C.Del., 53 
F.Supp. 519. 

23. Ind.—^Moulder v. KempfC, 17 N. 
E. 906, 115 Ind. 459. 

60 C.J. p 47 note 15. 

24. R.I.—Way V. Superior Court, 108 
A. 696. 42 R.I. 444. 

25. Conn.—Green v, Brown, 123 A 
435, 100 Conn. 274. 

Statement as to contract in answer 
Agreement of parties at oral argu- 
ment that contract under lltigation 
was stated accurately and completely 
in defendants’ answer would not be 
considered on appeal, in absence of 
approval of trial Judge.—^Harpel v. 
Craig, 97 N.E.2d 741. 327 Mass. 229. 
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Docnment referred to in stipulation 
Where trial Judge did not approve 
parties’ stipulation and entire evi- 
dence was not reported, documents 
referred to in stipulation could not 
be considered on appeal.—Gordon v. 
Guernsey, 55 N.E.2d 27, 816 Mass 
106. 

Stipulation flled after perfection 
of appeal, on which no approval by 
trial Judge appeared, had no place in 
the transcript and could not be con¬ 
sidered.—Taylor v. Brewster County, 
Tex,Clv.App., 144 S.W.2d 314, error 
dismissed, Judgment correct. 

26. Pa.—^McLeod v. Hyman, 116 A. 
636, 272 Pa. 682—^Megliss v. Bart- 
oletta, Com.Pl., 94 Pittsb.Leg.J. 431, 
affirmed 48 A2d 18, 159 Pa.Super. 
308. 

27. Pa.—^McLeod v. Hyman, 116 A 
535, 272 Pa. 582. 

Stipulation for dismissai denied 
Where record owner of land agrreed, 
as part of contract for sale thereof, 
that suit to cancel outstanding tax 
deed to others would be necessary 
and that all costs of such suit should 
be borne by purchaser, chancery 
court did not abuse discretlon in de- 
nying vendor’s stipulation for dis- 
missal of suit, brought in his name, 
to cancel such deed.—Coley v, Hali, 
176 S.W.2d 979, 206 Ark. 419. 

28. U.S.—^Atlantic Leasing Co. v. 
General Outdoor Advertising Co., 
D.C.N.Y., 4 P.R.D. 122. 

29. Pa.—McLeod v. Hyman, 116 A.. 
635, 272 Pa. 582. 
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a stipulation.30 However, it has also been held that 
the terms of a binding stipulation may not be al- 
tered subsequently without the assent of the par- 
ties.3i 

§ 8. -Consideration 

Whfle It has been held or sald that no consideration 
or mutuality Is required to glve validity to a stipulation 
concerning a pending cause, It has also been sald that a 
stipulation imports an agreement based on consideration, 
and there Is authority to the effect that stipulations, or 
at least some stipulatlons, without consideralon are In- 
valid. 

It is held or said in several decisions that no con¬ 
sideration is necessary,32 and no mutuality re¬ 
quired,2 3 to give validity to a stipulation concem- 
ing a pending cause. On the other hand, it has 
been said that a stipulation imports an agreement 
based on consideration,24 and there is authority to 
the effect that stipulations,25 or at least some 
stipulations,36 without consideration are invalid. 
In a number of decisions the courts have held that, 
in the particular case, the consideration was suffi- 
cient.27 

§ 9. Capacity and Authority to Enter into 
Stipulation 

A valld stipulation may not be entered Into by a 
person purporting to act on behalf of a party without le- 
gal capacity or authority to do so, but, where the req¬ 
uisite authority exists, a stipulation may be made by 
an agent of one of the parties to an action. 


A valid stipulation may not be entered into by a 
person purporting to act on behalf of a party with¬ 
out legal capacity or authority to do so.22 Where 
the requisite authority exists, a stipulation may be 
made by an agent of one of the parties to an ac- 
tion.22 A nominal party who has no actual interest 
in the resuit of the action cannot, by stipulation, 
deprive the real parties in interest of their rights.^® 
Also, in an action in the nature of a representative 
action the nominal plaintiff cannot by stipulation de¬ 
prive the persons whom he represents of their 
rights.4l 

Persons not parties, Filing in a suit, by one not 
a party, of a stipulation to be bound by the decree 
to be entered is irregular; he should be made a 
party if he is to be affected by the proceeding.^^ 
It has been held, however, that the mere fact that 
a stipulation as made by the parties is signed by 
others, or its performance guaranteed, or an agree¬ 
ment made to save harmless a party, does not there- 
by divest the court of its jurisdiction in the action, 
and the rights of ali parties so joining in a stipula¬ 
tion must be held to be dependent on the rights of 
the parties to the action in which the stipulation is 
made.42 A party successfully demurring remains a 
party, where no order dismissing the action as to 
such party has been entered, and may subsequently 
stipulate for dismissal.44 


30. Bosponsive to Issues 

Stipulation should have been modi- 
fied on motion so as to be more 
speciflo and responsive to Issues aris- 
ing under pleadings.—Clark v. Hali» 
24 N.E.2d 394, 803 Ill.App. 1. 

31. StlptUation of settlement In open 
court 

N.T.—Shapiro v. Danzig, 47 N.T.S. 
2d 613, 267 App.Div. 949, affirmed 
79 N.Y.S.2d 876, 273 App.Div. 1000, 
appeal denled 80 N.T.S.2d 358, 274 
App.Div. 763. 

32. Okl.—^Evans v. Raper, 93 P.2d 
754, 185 Okl. 426. 

60 C.J. p 40 note 20. 

33. Okl.—^Evans v. Raper, supra. 

60 O.J. p 40 note 21. 

Capacity of parties 
A stipulation may blnd those 4n- 
capable of binding themselves out of 
•court. 

111.— ^People V. Spring Lake Drain., 
etc., Dist, 97 N.E. 1042, 263 111. 
479. 

Okl.—^Bvans Raper, 93 P.2d 764, 

185 Okl. 426. 

34. Mo.—Goldsteln v. Goldsteln, 166 
S.W.2d 876, 237 Mo.App. 274. 

35. N.T.—^Burkard v. Stephan Bldg., 
etc., Co., 144 N.T.S. 776, 160 App. 
Div. 60. 


36. Walver of rlgbt to move for new 
trlal and appeal 

CaJ.—^Powlkes v. Ingrraham, 186 P. 

2d 379, 81 Cal.App.2d 746. 

37- Cal.—^Fowlkes v. Ingraham, su¬ 
pra. 

N.T.—Richter v. Joelson, 262 N.T.S. 

143, 237 App.Div. 672. 

60 C.J. p 40 note 23. 

38. N.J.—^HArmon v. Board of Pub¬ 
lic Utillty Com’rs, 163 A. 428, 10 
N.J.Misc. 1297, affirmed Harmon v. 
Board of Public Utillty Com'rs 
of State of New Jersey, 168 A. 303, 
111 N.J.Law 238. 

S.D.—Wllhelm v. Johnson, 38 N.W. 
2d 563, 72 S.D. 316. 

Trust estate not bound by benefU 
clary 

Agreed statement of facts not sign¬ 
ed by trustee, although signed by 
beneflclary, wlll not warrant recov- 
ery against trust estate by trustee’s 
creditor, where trustee is not made 
party.—Shelby v. White, 131 So. 343, 
158 Miss. 880. 

39. Mo.—^Keller v, Keklikdan, 244 S. 
W.2d 1001, 362 Mo. 919. 

Authority of attorney to enter into 
stipulation see Attorney and Client 
5 100 . 

40. Wis.—Selleck v. Phelps, 11 Wis. 
380. 


Sufficient Interest 
Where plaintiff sought In federal 
court to recover damage for an alleg- 
ed Injury by defendant to plaintiff's 
oil royalty interest and sought Jn 
state court action against oil roy¬ 
alty pool to rescind poollng agree¬ 
ment under which pool obtained half 
of plaintiiTs royalty Interest and 
plaintiff participated in the Income of 
pool, plaintiff had an interest in pool 
and defendant had an Interest in 
avoiding double liablllty to plaintiff 
and pool so as to authorize stipula¬ 
tion for payment of half of any 
judgment in favor of plaintiff into 
registry of court pending outcome of 
state court action.—^Hoyt v. Empire 
Oil & Reflnlng Co., D.C.Mich., 52 F. 
Supp. 744. 

41. Discoutiiuiance of tazpayer’s ao- 
tiou 

N.T.—^Berghelm v. Hofstatter, 276 N. 
T.S. 188, 243 App.Dlv. 668. 

42. Mass.—^Hanscom v. Malden, etc., 
Gaslight Co., 107 N.E. 426, 220 
Mass. 1, Ann.Cas.l917A 145. 

43. Wis.—State v. St. Crolx County 
Circuit Court. 203 N.W. 923. 187 . 
Wis. 1, 48 A.L.R. 894. 

44. Wash.—Shlne v. Nabob Sllver 
Lead Co., 1 P.2d 864. 163 Wash. 
677. 
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The representatives of the state or federal gov^ 
ermnent may bind the state or the United States 
by a stipulation made within the scope of their 
authority.46 Where the county attomey is the legal 
representative of the state in prosecutions in its be- 
half, he may bind the state by stipulations as to 
criminal procedure not directly in conflict with con- 
stitutional and statutory provisions.^® Commission- 
ers may stipulate in a pending proceeding that 
which they are authorized to stipulate outside a 
pending proceeding,47 and they may execute a 
stipulation in behalf of the state when specifically 
authorized so to do by the legislature.48 

A proceeding in rem cannot be controlled by a 
stipulation made by some of the parties interested 
in the res, even with the consent and approval of 
the judge.49 

Representatives of owners of trust fund in general 
have no authority to stipulate away the subject of 
the trust in payment of costs and expenses of litiga- 
tion with respect to the fund, and any such stipula¬ 
tion should not be recognized as a basis for an 
order or judgment.®® 

§ 10, Matters Which May Be the Subject of 
Stipulation. 

a. In general 


b. Jurisdiction 

c. Benefit of statutes, constitutional pro- 

visions, or rules of law 

d. Validity or constitutionalily of stat¬ 

utes 

e. Questions of law 

f. Validity of particular stipulations con- 

sidered 

a. In General 

Any matter which Involves the Individual rlghts or 
obligatlons of the parties Inter sese may properly be made 
the subject of a stipulation between themy provided the 
stipulation Is not illegal, unreasonable, or against good 
morais or sound public policy, and does not Interfere with 
the general powers, duties, and prerogatlves of the 
court. 

Any matter which involves the individual rights 
or obligations of the parties inter sese in an ac- 
tion or proceeding in court may properly be made 
the subject of a stipulation between them,®l provided 
the stipulation is not illegal,unreasonable, or 
against good morais or sound public policy,and does 
not impinge on, or interfere with, the general powers, 
duties, and prerogatives of the court in its relations 
to litigants other than themselves and to the gen¬ 
eral public and the state.®^ These rights may relate 
to procedural matters®® or evidential matters, as dis- 


45. U.S.—tJ. S. V. Cossler, D.C.Or., 60 
F.Supp. 971—Pacific Tradingr Co. v. 
TT. S., 19 C.C.P.A,, Customs, 361. 

46. Okl.—^Blanchard v. State, 207 P. 
96, 21 Okl.Cr. 263, 27 A.L.R. 1032. 

60 C.J. p 48 note 30. 

47. BeservatloiLs in. condemnatlon 
Whatever reservations the hlghway 

commlssion could lawfully allow in a 
deed from an owner of land, the com- 
mlsslon may allow and stipulate in a 
petitlon for condemnation.—^Dantzler 
V. Misslssippi State Highway Com¬ 
mlssion, 199 So. 367, 190 Hlss. 137. 

48. U.S.—People v. State, 41 S.Ct. 
492, 256 U.S. 296, 65 L.Fd. 937. 

49. Propotinder and caveator of wUl 
In proceeding for probate of wlll, 

judgment on facts agreed on by pro- 
pounder and caveator and suppi e- 
mented by facts found by Judge with 
consent of propounder and caveator 
was erroneous, slnce proceeding was 
in rem and could not be controlled by 
propounder and caveator, even with 
consent and approval of judge, who 
had duty to submit issues involved 
in the proceeding to a Jury.—^In re 
»oediger*s Will, 184 S.E. 74, 209 N.C. 
470. 

j50. Wls.—tEn re McNaughton, 118 W. 
W. 997, 120 N.W. 288, 138 Wis. 179. 

£1. Cal.—City of Los Angeles v. 
Cole, 170 P.2d 928, 28 Cal.2d 509— 


People V. Cohen, 210 P.2d 911, 94 
Cal.App.2d 451. 

111.—^Plano Poundry Co. v. Industrial 
Commlssion, 190 N.E. 255, 356 IU. 
186. 

Mont.—Commercial Credit Co. v. 
0’Brlen, 146 P.2d 637, 115 Mont. 
199, appeal dismlssed 65 S.Ct. 75, 
323 U.S. 665, 89 L.Bd. 541. 

N.Y,—Whalen v. Corsi, 112 N'.T.S.2d 
499, 279 App.Div. 1113, reargu- 
ment and appeal denied 115 N.Y.S. 
2d 311, 280 App.Div. 901—^Buda v. 
State, 105 N.Y.S.2d 956, 278 App. 
Div. 424, reargCtment and appeal de¬ 
nied 106 N.Y.S.2d 1015—Paruolo v. 
Paruolo, 300 N.Y.S. 1080, 263 App. 
Dlv. 760—^Morse v. Morse Dry Dock 
& Repair Co., 291 N.Y.S. 995, 249 
App.Div. 764—^Brown v. Brown, 
87 N.Y.S.2d 106, 194 Misc. 976— 
Hollywood Plays v. Columbia Pic- 
tures Corp., 77 N.Y.S.2d 668, af- 
firmed 83 N.Y,S.2d 302, 274 App.Div. 
912, reversed on other grounds 86 
N.E.2d 866, 299 N.Y. 61, 10 A.L.R. 
2d 722, reargument denied 87 N.E. 
2d 70, 299 N.Y. 683. 

Okl.—Evans v, Raper, 93 P.2d 764, 
185 Okl. 426. 

Pa.—Strickler v. Strickler, 10 A.2d 
69, 138 Pa.Super. 84. 

60 C.J. p 48 note 34. 

58. Cal.—^In re Howe's Estate, 199 
P.2d 59, 88 Cal.App.2d 454. 

12 


53. Cal.—^In re Howe’s Estate, supra. 
Fl8L—Corpus Juris oited ia Welch v. 

Gray Moss Bondholders Corpora¬ 
tion, 175 So. 529, 635, 128 Pia. 722. 
111.—Plano Poundry Co. v. Industrial 
Commlssion, 190 N.E. 255, 356 111. 
186. 

N.Y.—^Paruolo V. Paruolo, 300 N.Y.S. 
1080, 263 App.Div. 760—Morse v. 
Morse Dry Dock & Repair Co., 291 
N.Y.S. 996, 249 App.Div. 764— 

Brown v. Brown, 87 N.Y.S.2d 106, 
194 Misc. 976—^Hollywood Plays v. 
Columbia Pictures Corp., 77 N.Y.S. 
2d 568, afiElrmed 83 N.Y.S.2d 302, 274 
App.Div. 912, reversed on other 
grounds 85 N.B.2d 865, 299 N.Y. 61, 
10 A.L.R.2d 722, reargument denied 
87 N.E.2d 70, 299 N.Y. 683. 

60 C.J. p 48 note 34. 

Public policy held aot offended 
N.Y.—Buda v. State, 106 N.Y.S.2d 
966, 278 App.Div. 424, reargument 
and appeal denied 106 N.Y.S.2d 
1015. 

Beat regulatioa policy held vlolated 
N.Y.—Siegel v. Bowers, 68 N.Y.S. 
2d 187, 185 Misc. 684.' 

54, La.—^WickllfCe v. Cooper, 108 So. 
791, 161 La. 417. 

Pa.—Strickler v. Strickler, 10 A.2d 
69, 138 Pa.Super. 34. 

65. Ky.—^Leslie v. First Huntlngton 
Nat. Bank, 191 S.W.2d 204, 301 
Ky. 145—EWorld Pire & Marine Ins, 
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cussed infra subdivision f (7) of this section, and 
they may involve the substantive rights of the par¬ 
ties and the concession of some rights as a con- 
sideration for those secured.66 Qn the other hand, 
stipulations involving matters of public interest,®*^ 
or which affect the interests of individuals, which 
cannot be ascertained in advance of the adjudica- 
tion in the cause,®® are invalid. The parties may 
not, by agreements concerning procedure, take away 
the discretion of the court to control at ali times 
the procedure and progress of causes to the end that 
justice may be done,59 or waive or abrogate the re- 
quirements of statutes or rules of trial or appellate 
courts adopted to promote the expeditious and 
orderly hearing of causes nor can the parties by 
stipulation require the court to do something which 
is not within its power.^l All stipulations relating 
to proceedings in the courts, civil or criminal, which 
may involve anything inconsistent with the full and 
impartial course of justice therein are void, al- 
though not open to the actual charge of corrup- 
tion.®2 


b. Jnrisdiction 

Jurlsdlctlon may be questlonadf even by a litigant 
Invoklng Jurlsdlctlon In the flrst Instance, despite a stip¬ 
ulation, and lltigants cannot make stipulations the effect 
of which Is to llmit Jurlsdlctlon or to oust a court of Ju- 
risdlctlon. 

While a court may acquire jurisdiction of the 
person by consent, jurisdiction of the subject mat- 
ter of an action or other legal proceeding, subject 
to certain limitations, cannot be conferred by 
stipulation or consent, as discussed in Courts § 85. 
Jurisdiction may be questioned even by the litigant 
invoking jurisdiction in the first instance, despite 
the most solemn stipulation.®3 Since the powers 
and duties of courts are prescribed by statute,®^ 
litigants or their counsel cannot make stipulations 
the effect of which is to limit or curtail jurisdic¬ 
tion,®5 or to oust a court of jurisdiction,®® or to de- 
prive it of its power to pronounce judgment on all 
of the material facts in the case.®^ Litigants .can¬ 
not be permitted to stipulate jurisdiction to suit 
there own convenience.®® It has been held, how- 
ever, that by stipulation and for the conveniencp 


Co. v. Tapp, 161 S.W.2d 428, 286 
Ky. 650. 

N.Y.—^Faruolo v. Faruolo, 300 N.T.S. 

1080, 263 App.Div. 750. 

Wls.—Paine v. Chicago & N". W. Ry. 
Co., 258 N.W. 846, 217 Wis. 601. 

To a large eztent tlie prooedtiral 
coarse through the courts may be 
charted by the parties themselves.— 
Stevenson v. News Syndlcate Co., 96 
N.E.2d 187, 302 N.T. 81—Matter of 
Malloy's Estate, 17 N.E.2d 108, 278 
N.T. 429—Salamina v. Tartaglla, 106 
N.T.S.2d 487. 

56. N.T.—-Werden v. Werden, 7 N. 
T.S.2d 146, 265 App.Div. 796. 

Wls.—Thayer v. Federal Life Ins. 

Co., 268 N.W. 849, 217 Wis. 282. 
Matters which may be the subject of 
adjustment, before or pendlng suit, 
by mutual concessions and agree- 
ment see Compromlse and Settle- 
ment S 3. 

57. TJ.S.—West v. Bank of Commerce 
& Trusts, C.C.A.Va., 167 P.2d 664. 

111.—^National Bank of Colchester v. 

Murphy, 60 N.E.2d 748, 384 Bl. 61. 
60 C.J. p 48 note 36. 

In cases Involving Important pnb- 
Uo qnestlons, the parties may not 
stipulate away the rights of the pub- 
ilc.—^National Bank of Colchester v. 
Murphy, supra. 

Hztradltlon proceedings 
Public Interest is afCected by ex- 
tradltlon proceedings and court is 
•charged with protection of such In¬ 
terest to same eztent as those offlcers 
■on whom duty is Immedlately im- 
posed Bo that stipulations of the par¬ 
ties in such. proceedings are not blnd- 


ing on the court.—Schriver v. Tuck- 
er. Fla., 42 So.2d 707. 

68, Wls.—In re Dardis, 116 N.W. 
332, 135 Wis. 457, 128 Am.S.R. 1033, 
23 L.R.A.,N.S., 783, 16 Ann.Cas. 740. 
Guardian ad litem of unborn Ille- 
gltimate chlld and guardian's attor- 
ney were without power to enter into, 
and court was without power to ap- 
prove, stipulation by which child, 
after it was born, was to be given 
blood tests and by which, If tests 
disclosed that defendant was not the 
actual father, fillatlon proceedings 
agalnst defendant would be dismlssed 
with prejudice, in absence of any evl- 
dence that such stipulation was for 
the best interests of chlld.—^Berry v. 
Chaplln, 169 P.2d 442, 74 Cal.App.2d 
662. 

59, Cal.—^Berry v. Chaplln, supra. 

60 C.J. p 48 note 38. 

Counsel may not stipulate away 
fundamental procedure designed to 
enable litigant to form Issues for ju- 
dicial determlnation.—Cummings v. 
Pollcemen’s Penslon Commlssion of 
Borough of Belmar, 160 A. 641, 109 
N.J.Law 97. 

Yiolatlon of estabUshea procedure 

The court deslres to give effect 
to stipulations of counsel, but It is 
not bound thereby if, in doing so, vio- 
lence would be done to established 
principies of procedure.—^Economy 
Cash & Carry Cleaners v. Cleaning, 
Dyeing & Presslng Board, 174 So. 
829, 128 Fla. 408. 

60. Mlch.—^In re Meredith’s Estate, 
266 N.W. 851, 276 Mlch. 278, 104 
A.LI.R. 848. 

60 C.J. p 48 note 39. 
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61. Vt.—Stone v. Briggs, 26 A.2d 828, 
112 Vt. 410. 

62. Ohio.—^Thompson v. Bufflngton, 7 
Ohio S. & C. P. 667, 7 Ohio N.P. 
134. 

63. U.S.—Arenas v. U. S., D.C.Cal.. 
96 F.Supp. 962, affirmed, C.A., 197 
F.2d 418, 

Estoppel and walver as to jurisdic¬ 
tion of court see Courts §§ 107-111. 

64. Cal.—In re Stuhldreher, 239 P. 
859, 74 Cal.App. 226. 

Idaho.—Clyne v. Bingham County, 60 
P. 76, 7 Idaho 76. 

65. Fla.—^Economy Cash & Carry 
Cleaners v. Cleaning, Dyeing & 
Presslng Board, 174 So. 829, 128 
Fla. 408. 

Okl.—^Flrst Nat. Bank v. City Guar- 
anty Bank of Hobart, 61 P.2d 673, 
174 Okl. 646. 

60 C.J. p 49 note 46. 

66. Mlch.—^In re M6redith's Estate, 
266 N.W. 361, 276 Mlch. 278, 104 
A.D.R. 348. 

60 C.J. p 49 note 46. 

A flduolary, such as an executor, 
whose administrative acts are by 
law under the supervision of the or- 
phans' court, may not enter into an 
extrajudlclal stipulation which wlll 
effectively remove propriety of his al- 
lowance or dlsallowance of clalms 
from determlnation of that court.— 
Duttkln V. Zalenski, 54 A.2d 227, 140 
N.J.E<1. 200. 

67. ni.—Clark v. Hali, 24 N.B.2d 394, 
803 111. App. 1. 

60 C.J. p 49 note 47. 

68. Nev.—Sweeney v. Sweeney, 179 
P. 638, 42 Nev. 481, 



STIPTILATIONS 


83 C.J.S. 


§ 10 


of counsei, a motion or petition may, at times, be 
heard outside the jurisdiction of the county by a 
judge who heard the main case while acting in such 
county. 6 

c< Benefit of Statxrtes, Constitutional Provisions, 
or Bules of Law 

The benefit of a statute or constitutional provision 
enacted for the protection of a party, or of a rule of law, 
may be waived by stipulatlon where It Is a matter of 
private right. 

The benefit of a statute or constitutional provi¬ 
sion enacted for the protection of a party,*^® or of a 
rule of law,'^^ may be waived by him by stipulation 
where it is a matter of private right and no con- 
siderations of public policy or morals are infringed 
by so doing, and, having once consented to forego 
his right, he cannot afterward assert it.'^2 

d. Validity or Constitutionality of Statutes 

It Is not withfn the power of litigants to stipulate as 
to the validity or constitutionality of a statute. 

Since the question of the validity or constitution¬ 


ality of a statute is a judicial question, as discussed 
in Constitutional Law § 92, it is not within the pow¬ 
er of parties litigant to admit or stipulate as to 
its validity or constitutionality.^3 The rights of 
many others may, and probably do, depend on the 
decision of the question,^^ and the public interest 
involved transcends the rights of the litigants.'^^ 
Moreover, to uphold such admissions or stipulations 
would permit litigants to nullify any enactment of 
the legislature.*^® 

e. Qnestions of Law 

It is generally held that It Is not competent for the 
litigants to stipulate as to what the law is so as to 
bind the court, and that such stipulations will be dis- 
regarded; and this rule has found frequent application. 

While litigants have the undoubted right to 
stipulate as to the facts, as discussed infra subdivi- 
sion f (9) of this section, it is very generally held 
that it is not competent for them to stipulate as to 
what the law is so as to bind the court, and that 
such stipulations will be disregarded.'^'^ Decisions 
of questions of law must rest on the judgment of the 


69- Mich.—^MacLean v. Harp, 251 N. 
W. 358, 266 Mich. 172. 

70. Neb.—Corpns Juxis qnoted Iu In 
re Mattlngly’s Estate, 270 N.W. 
487, 493, 131 Neb. 891. 

Nev.—Gara venta v. Gardella, 169 P. 

2d 540, 63 Nev. 304. 

N.T.—In re Malloy’s Estate, 17 N.E. 
2d 108, 278 N.T. 429—Buda v. State, 
105 N.T.S.2d 956, 278 App.Div. 424, 
rear£:ument and appeal denied 106 
N.T.S.2d 1015—Faruolo v. Faruolo, 
300 N.T.S. 1080, 263 App.Div. 760 
—Morse v. Morse Dry Dock & Re- 
pair Co., 291 N.T.S. 995, 249 App. 
Div. 764—Brown v. Brown, 87 N.T. 
S.2d 105, 194 Misc. 976—Siegel v. 
Bowers, 58 N.T.S.2d 187, 185 Misc. 
684. 

60 C.J. p 49 note 49. 

TTnder a statute provldlng that any- 
one may waive the advantage of a 
law Intended solely for his benefit, 
but that a law established for a pub¬ 
lic reason cannot be contravened by 
a private agreement, much latitude 
is permitted with respect to stipula¬ 
tions involving the private rights of 
private persons.—Commercial Credit 
Co. V. 0’Brien, 146 P.2d 637, 116 Mont. 
199, appeal dismlssed 65 S.Ct. 76, 323 
U.S. 666, 89 L.Ed. 541. 

71. Neb.—Corpus Juris guoted lu 
In re Mattingly's Estate, 270 N.W. 
487, 493, 131 Neb. 891. 

60 C.J. p 49 note 60. 

72. Neb.—Corpns Juris quoted lu In 
re Mattingly’s Estate, 270 N.W. 
487, 493, 131 Neb. 891. 

N.T.—^Faruolo v. Faruolo, 300 N.T.S. 
1080, 253 App.Div. 750—^Morse v. 


I Morse Dry Dock & Repair Co., 291 
N.T.S. 995, 249 App.Div. 764—Sie- 
gel V. Bowers, 68 N.T.S.2d 187, 
185 Misc. 684. 

60 C.J. p 49 note 61. 

73. U.S.—West V. Bank of Com- 
merce & Trusts, C.C.A.Va., 167 F. 
2d 664. 

Ind.—Telton v. Plantz, 77 N.E.2d 896, 
226 Ind. 165. 

Nev.—State ex rei. Bible v. Malone, 
231 P.2d 599. 

60 C.J. p 49 note 63. 

74. Miss.—Jones v. Madison County, 
18 So. 87, 72 Miss. 777. 

75. U.S.—^West V. Bank of Commerce 
& Trusts, C.C.A.Va., 167 F.2d 664. 

76. Tenn.—State v. Thomason, 221 S. 
W. 491, 142 Tenn. 627. 

77. U.S.—Sanford’s Estate v. C. I. 
R., 60 S.Ct. 61, 308 U.S. 39, 84 L. 
Ed. 20, rehearing denied 60 S.Ct. 
268, 308 U.S. 637, 84 L.Ed. 529— 
Case V. Los Angeles Lumber Prod¬ 
ucts Co., Cal., 60 S.Ct. 1, 308 U.S. 
106, 84 L.Ed. 110, rehearing denied 
60 S.Ct. 268, 308 U.S. 637, 84 L.Ed. 
629—Consolidated Water Power & 
Paper Co. v. Spartan Aircraft Co., 
C.A,Del., 185 F.2d 947—Crabb v. C. 
I. R., C.C.A.Tex., 121 F.2d 1016— 
Andrews v. St. Louls Joint Stock 
Land Bank of St Louis, C.C.A.Mo., 
107 F.2d 462, certiorari denied 
Cantley v. Andrews, 60 S.Ct. 692, 
309 U.S. 667, 84 L.Ed. 1014, rehear¬ 
ing denied 60 S.Ct 711, 309 U.S. 
697, 84 L.Ed. 1036—^In re Mllburne, 
C.C.A.N.T., 77 P.2d 310—Macklin v. 
Kaiser Co., D.C.Or., 69 F.Supp. 137 
—Julius Forstmann & Co. v. U. S., 
26 C.C.P.A., Customs, 336. 
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Ariz.—State Consol. Pub. Co. v. Hili, 
4 P.2d 668, 39 Ariz. 163. 

Cal.—Meier v. Hayes, 67 P.2d 120, 
20 Cal.App.2d 461—People v. Singh, 
8 P.2d 898, 121 Cal.App. 107. 

111.—People V. Byrnes, 90 N.E.2d 217, 
406 111. 103—People v. Levisen, 90 
N.E.2d 213, 404 111. 674, 14 A.L.R.2d 
1364—^National Bank of Colchester 
V. Murphy, 60 N.E.2d 748, 384 111. 
61—In re Pahnestock's Estate, 50 
N.E.2d 733, 384 111. 26—Clark v. 
Hali, 24 N.E.2d 394, 303 Ill.App. 1. 

Ind.—Telton v. Plantz, 77 N.B.2d 896, 
226 Ind. 156. 

Kan.—State v. Christensen, 199 P.2d 
476, 166 Kan. 152. 

Ky.—Calveard v. Fitzgerald, 107 S.W. 
2d 234, 269 Ky. 506. 

Minn.—Kobler v. Heins, 248 N.W. 698, 
189 Minn. 213. 

Miss.—^Board of Levee Com’rs v. 
Parker, 193 So. 346, 187 Miss. 621. 

Neb.—Corpus Juris quoted lu North 
Platte Lodge, B. P. O. E., v. Board 
of Equalization of Lincoln County, 
252 N.W. 313, 314, 126 Neb. 841, 
92 A.L.R. 658. 

Nev.—Gold Circle Crown Min. Co. v. 
Getchell, 76 P.2d 1097, 68 Nev. 288. 

N.J.—Schulz V. State Board of Edu- 
cation, 40 A.2d 663, 132 N.J.Law 
345—Bencke v. Weltersbach, 168 A. 
762, 108 N.J.Law 430. 

N.C.—Moore v. State, 166 S.E. 806, 
200 N.C. 300. 

Okl.—^Flrst Nat. Bank v. City Guar- 
anty Bank of Hobart 61 P.2d 673, 
174 Okl. 646. 

Tex.—Travelers' Indemnity Co. v. De 
Witt, Civ.App., 207 S.W.2d 641. 

60 C.J. p 50 note 57. 
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court, uninfluenced by stipulations of the parties or 
counsel.'^^ Easily understood applications of the 
rule are shown in decisions which hold inoperative 
stipulations as to the existence of a law;'^^ as to 
its validity or invalidity;SO as to what was the in- 
tent of a lawmaking body;^! as to the construction 
and operation of a constitutional provision,*^ stat¬ 
ute,83 administrative regulation,84 or permit;85 as 
to the power of a public officer;®® as to the legal 
conclusion from a given state of facts;87 as to the 
construction of the unambiguous terms of a con- 


tract33 or the legal effect of a contract;*® as to the 
sufficiency of a petition^o or of evidence to prove 
a given fact;®^ as to the construction to be given 
a will;32 as to lack of notice of a matter as to 
which the parties have constructive notice from an 
ofiicial record;83 and various other stipulations of 
a similar nature.®^ A stipulation which has the ef¬ 
fect of violating, abrogating, or waiving the provi- 
sions of a mandatory statute is invalid.95 

On the other hand, stipulations as to the law of 
another state are as to matters of fact and not of 


78. Miss.—Board of Levee Com’rs v. 
Parker. 193 So. 346. 187 Mlss. 621— 
Jones V. Madlson County, 18 So. 
87. 72 Mlss. 777. 

Neb.— Corpus Juris q.uoted lu North 
Platte Liodge, B. P. O. B., v. Board 
of Equallzatlon of Lincoln County. 
262 N.W. 313, 314. 126 Neb. 841. 
92 A.L.R. 668. 

79. Neb.— Corpus Juris quoted In 
North Platte Lodge. B. P. O. E., 
V. Board of Equallzatlon of Lincoln 
County, 262 N.W. 813, 314, 126 Neb. 
841, 92 A.L.H. 658. 

60 C.J. p 50 note 59. 

80. Neb.— Corpus Juris quoted in 
North Platte Lodge, B. P. O. B., 
V. Board of Equallzatlon of Lincoln 
County, 252 N.W. 313, 814, 126 Neb. 
841, 92 A.L.R. 668. 

60 C.J. p 50 note 60. 

The Invalldlty of ordlnances may 
not be stipulated by the parties.— 
West V. Bank of Commerce & Trusts, 
C.C.A.Va., 167 F.2d 664. 

81. Tenn.—State v. Thomason, 221 
S.W. 491, 142 Tenn. 627. 

82. Ariz.—State Consol. Pub. Co. v. 
Hili, 4 P.2d 668, 39 Ariz. 163. 

83. U.S.—Cowles v. U. S., Ct.Cl., 60 
P.Supp. 242—Julius Forstmann & 
Co. V. U. S., 26 C.C.P.A, Customs, 
336. 

lowa.—^Altman v. Independent School 
Dist. of Gilmore City, 82 N.W.2d 
392, 239 lowa 635. 

Kan.—State v. Chrlstensen, 199 P.2d 
476, 166 Kan. 152. 

N.J.'—Schulz V. State Board of Edu- 
cation, 40 A.2d 663, 132 N.J.Law 
346. 

Statute established for publio reason 

Mont.—Commercial Credit Co. v. 
0'Brien. 146 P.2d 637, 116 Mont 
199, appeal dlsmlssed 65 S.Ct 75, 
823 U.S. 665, 89 L.Ed. 541. 

84. U.S.—^Dairymen’s League Co-op. 
Ass'n V. Brannan, C.A.N.Y., 173 
F.2d 57, certiorari denied 70 S.Ct. 
73, 338 U.S. 825, 94 L.Ed. 501. 

85. U.S.—Golden Gate Bridge & 
Highway Dist of Callfomla v. U. 
S., C.C.A.Cal., 126 F.2d 872, certio¬ 
rari denied 62 S.Ct 1298. 816 U.S. 
700. 86 L.Ed. 1769. 


86. Kan.—State v. Christensen, 199 
P.2d 476, 166 Kan. 152. 

87. U.S.—^Eatate of Sanford v. C. I. 
R.. 60 S.Ct 61. 808 U.S. 89, 84 L. 
Ed. 20. rehearing denied 60 S.Ct. 
258. 308 U.S. 637, 84 L.Ed. 629— 
London-Butte Gold Mines Co. v. 
C. I. R., C.C.A.10. 116 F.2d 478— 
Julius Forstmann & Co. v. U. S., 
26 C.C.P.A., Customs, 336. 

Fla.—^Anderson v. Anderson, 44 So. 
2d 652. 

111.—^People V. Levisen, 90 N.B.2d 
213. 404 111. 674, 14 A.L.R.2d 1364 
—^National Bank of Colchester v. 
Murphy, 60 N.E.2d 748, 384 111. 61. 
Ind.—App V. Class, 76 N.E.2d 643. 
226 Ind. 387. 

Mo.—^Aubuchon v. Bender, 44 Mo. 660. 
Neb.— Corpus Juris quoted in North 
Platte Lodge. B. P. O. E., v. Board 
of Equallzatlon of Lincoln County, 
252 N.W. 313, 314, 126 Neb. 841, 
92 A.L.R. 658. 

N.J.—^Funk & Wagnalls Co. v. Stamm, 
88 A. 1050. 86 N.J.Law 301. 

N.Y.—People v. Shifrin, 101 N.Y.S. 

2d 613, 198 Misc. 848. 

Tex.—^Lutcher & Moore Lumber Co. 
V. Beaumont S. L. & W. Ry. Co., 
Com.App., 49 S.W.2d 726—^Ex parte 
Day, 76 S.W.2d 1060, 127 Tex.Cr. 
867. 

60 C.J. p 60 note 62. 

The oourt itself must flnd the ul¬ 
timate faots on which the conclu- 
sions of law are based and the par¬ 
ties may not stipulate such facts.— 
Platt V. U. S., C.C.AOkl., 163 P.2d 
166. 

88. Tex.—^Travelers' Indemnity Co. 
V. De Wltt Civ.App., 207 S.W.2d 
641. 

89. U.S.—^Andrews v. St Louls Jolnt 
Stock Land Bank of St Louls, C. 
C.A.MO.. 107 P.2d 462, certiorari 
denied Cantley v. Andrews, 60 S.Ct. 
692, 309 U.S. 667, 84 L.Ed. 1014, re¬ 
hearing denied 60 S.Ct 711, 309 U.S. 
697, 84 L.Ed. 1036. 

Neb.— Corpus Juris quoted in North 
Platte Lodge, B. P. O. B., v. Board 
of Equallzatlon of Lincoln County, 
262 N.W. 313, 314, 126 Neb. 841, 
92 A.L.R. 668. 

60 C.J. p 50 note 63. 
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What law goverus 

Stipulations of parties as to law 
governlng a contract made after liti- 
gation will not be given effect.—Con¬ 
solidated Water Power & Paper Co. 
V. Spartan Aircraft Co., C.A.Del., 186 
P.2d 947. 

90. Mo.—Wells V. Covenant Mut. 
Ben. Assoc., 29 S.W. 607, 126 Mo. 
630. 

91. Cal.—^McCormick v. Woodmen of 
the World, 207 P. 943, 67 Cal.App. 
668 . 

60 C.J. p 50 note 66. 

92. N.Y.—In re Stickels» Estate, 47 
N.Y.S.2d 422, modifled on other 
grounds 64 N.Y.S.2d 469. 

60 C.J. p 61 note 66. 

93. Fla.—^Kemp v. Skivesen, 164 So. 
688, 114 Fla. 667. 

94. Cal.—^Meler v. Kayes, 67 P.2d 
120, 20 Cal.App.2d 451. 

111.—People V. Byrnes, 90 N.E.2d 217, 
405 111. 103—Clark v. Hali, 24 NE. 
2d 394, 303 Ill.App. 1. 

Ky.—Calveard v. Fitzgerald, 107 S. 

W. 234, 269 Ky. 606. 

Miss.—^Board of Levee Com*rs v. Par¬ 
ker, 193 So. 346, 187 Miss. 621. 
Nev.—Gold Circle Crown Min. Co. v. 

Getchell, 76 P.2d 1097, 68 Nev. 288. 
NJ.—^Bencke v. Weltersbach, 158 A. 

762, 108 N.J.Law 480. 

Tex.—^Lutcher & Moore Lumber Co. 

V. Beaumont, S. L. & W. Ry. Co., 
Com.App., 49 S.W.2d 726. 

60 C.J. p 51 note 67. 

Time of valuatiou of homestead 
Wash.—^In re Small's Estate, 179 P. 

2d 606, 27 Wash.2d 677. 

Validity of trust deed 
Minn.—^Kobler v. Heins, 248 NW. 698, 
189 Minn. 213. 

Whether mandamus Should issue 

Mass,—ClifCord v. School Commlttee 
of Lynn, 175 N.E. 634, 275 Mass. 
258. 

95. Kan.—State v. Christensen, 199 
F.2d 475, 166 Kan. 152. 

Ky.—Calveard v. Fitzgerald, 107 S. 

W. 2d 234, 269 Ky. 606. 

Lsl—S chneider v. Manion, 46 So.2d 
68, 217 La. 118. 

NY.—People v. Shifrin, 101 NY.S.2d 
613, 198 Misc. 348. 
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law and are valid.®® There are decisions in which 
it is said that what is admitted or conceded to be 
law by plaintiff or defendant, as the case may be, at 
the trial of a cause is binding on him, and, if it is 
accepted by the other side, it becomes the' law of 
the particular case;®*^ and there are others in which 
it is broadly stated that parties may, where there is 
a stipulation, in many ways make the law for any 
legal proceeding to which they are parties, which 
not only binds them, but which the court is bound 
to enforce;9® but in a number of these last men- 
tioned decisions nothing is actually held which 
would conflict with the general rule heretofore 
stated, 9 9 although in others, the resuits reached are 
apparently in direct conflict therewith.1 

f. Validity of Particular Stipulations Oon- 
sidered 

(1) To abide event of another suit 

(2) As to process 

(3) As to dismissal or discontinuance 

(4) As to parties 

(5) As to pleadings 

(6) As to issues 

(7) As to evidence 

(8) As to admissions 

(9) As to agreed statement of facts 

(10) As to trial 

(11) As to instructions and verdict 

(12) As to judgments and executions 

(13) As to injunctions 

(14) Other stipulations 

(1) To Abide Event of Another Suit 
Parties may make a valld stipulation that the Judg- 

96. Ky.—Scharrlngrhaus 
107 S.W.2d 329, 269 Ky. 426. 

N.T.—^Keeler v. Templeton, 298 N.T.S. 

193, 164 Mlsc. 113, motlon denled 
300 N-.T.S. 868, 165 Mlsc. 392. 

97. N.T.—Slegrel v. Bowers, 58 JST.T. 

S.2d 187, 186 Mlsc. 684. 

60 C.J. p 61 note 68. 

Stlpnlatlon not oonsldered as Involv- 
Insr law 

Contentlon that stipulation that 
ta3:payer’s computation In his return 
of g-aln or loss resultlngr from sale 
of securities received on termlnatlon 
of trust would be accepted as fact 
a^eed on If taxpayer had conting-ent 
and not vested Interest In Corporation 
of trust before its termination was 
stipulation as to subsldiary question 
of law, and therefore not binding on 
Circuit court of appeals, would not be 
considered where raised for first time 
In Circuit court of appeals, particu- 
larly where it was uncertaln If stat¬ 
ute providing for determlnlng gain or 
loss was appllcable and effect of stip¬ 
ulation was of no concem to anyone 


ment In one eult shall abide the event of another euit 
pending involving the same Issues or interests, and it is 
not essentiai to the validity of such a stipulation that It 
be mutually beneficial. 

Parties may make a valid stipulation that the 
judgment in one suit shall abide the event of another 
suit pending involving the same issues or interests,^ 
and such stipulation will be enforced according to 
its terms.8 Such stipulations tend to prevent a 
multiplicity of trials and a multiplication of expense 
of attending them and of court costs,^ and are 
favored by the courts;® and it is not essentiai to the 
validity of such stipulations that they be mutually 
beneficial.® Nevertheless, a stipulation that the 
judgment in one suit shall abide the event of an¬ 
other suit pending between the same parties is 
not valid and binding, unless the material facts are 
the same in both cases and, if the questions are 
entirely dissimilar, and there is no connection be¬ 
tween the suits, the stipulation will be held void 
as a mere wager.® It has also been held that a 
stipulation to abide the event of another suit which 
in addition undertakes to curtail administrative ac- 
tion following judicial determinati on is invalid as 
attempting to curtail the power of the government 
to enforce its own laws.9 

(2) As to Process 

Want of Service of process or defective servTce there- 
of may be obviated by stipulations between the parties 
themselves, but the parties may not stipujate on the 
subject of process where the matter is goverhed by stat¬ 
ute and the statute Is exclusive. 

While, as discussed in Attomey and Qient § 83, 
an attorney, as such, has no power to accept service 
of process by which the court acquires jurisdiction 

Civ.App., 69 S.'W.2d 791, error re- 
fused. 

60 C.J. p 61 note 75. 

Construction, operation, and elfect see 
infra § 19. 

Waiver or abandonment of stipula¬ 
tion see infra 5 30. 

3. Tex.—State L«ife Ins. Co. v. Dtike, 
supra. 

60 C.J. p 52 note 76. 

4. Tex.—^Mitchell v. Hancock, Civ. 
App., 196 S.W. 694. 

5. Ala.—JafCray v. Smlth, 17 So. 218, 
106 Ala. 112. 

6. Tex.—^Mltchell v. Hancock, Civ. 
App., 196 S.W. 694. 

7. Cal. — Swamp Land Reclamatlon 
Dist. No. 341 V. Blumenberg, 106 
P. 392, 156 Cal. 539. 

60 C.JT. p 52 note 80. 

8. Ohio.—Gittings v. Baker, 2 Oliio 
St. 21. 

9. XJ.S.—^U. S. ex rei. Hoebn v. 

Shaughnessy, C.A.N.T., 175 r.2d 

116, certiorari denled 70 S.Ct 142, 
338 U.S. 872, 94 L.Hd. 535. 


Hazen, 


except parties and would not alfect 
the interpretatlon of the law In any 
other case.—^Forbes v. C. I. R., C.C. 
A.1, 82 F.2d 204. 

98. N.Y.—^In re Malloy's Bstate, 17 
N.E.2d 108, 278 N.Y. 429~Brown v. 
Brown, 87 N.Y.a2d 105, 194 Mlsc. 
976—Salamina v. Tartaglla, 106 N. 
Y.S.2d 487. 

Okl.—Corpus Juris cited Ia Callaway 
V. Sparks, 89 P.2d 276, 277, 184 Okl. 
669—^Reeves Realty Co. v. Brown, 
147 P. 318, 45 Okl. 737. 

60 C.J. p 51 note 69. 

99. N.Y.—Crouse v. McVldkar, 100 
N.B. 697, 207 N.Y, 218, 46 L..R.A., 
N.S., 1169. 

60 C.J. p 61 note 70. 

1. N.Y.—^Matter of Cullinan, 99 N.Y. 
S. 874, 113 App.Biv. 485. 

60 C.J. p 51 note 72. 

2. U.S.—^Brown v. Arnold, Mo., 181 
F. 728, 67 C.C.A. 125. 

Mo.—^Huegel v. Huegel, 46 S.W.2d 
167, 829 Mo. 671. 

Tex.—State Life Ins. Co. v. Duke, 
16 
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over the party, unless he has in some manner been 
sufficiently authorized to do so, an objection for 
want of Service of process,i<J or for defective Serv¬ 
ice,may be obviated by stipulations between the 
parties themselves. Where the statutory metliod 
governing process is not exclusive, the parties may 
stipulate on the subject,^^ but not where the statu¬ 
tory method is deemed exclusive.^® Acknowledg- 
ment of Service of a paper in a suit is in no sense 
a stipulation that its recitals are true, but is merely 
for the purpose of supplying evidence of service.^^ 

(3) As to Dismissal or Discontinuance 

A stipulation by the attorney to dismiss or dlscon- 
tlnue an action Is blndlng on the Client when he express- 
ly assents thereto, or where counsei has acted in ac- 
cordance with his speciflc Instructione, and, according to 
some authorities, the plaintiff may enter such a stipula¬ 
tion without the knowledge or consent, or against the 
protest of, his attorney. 

A stipulation by the attorney to dismiss or discon- 
tinue an action is binding on the client when he 
expressly assents thereto,or where counsei has 
acted in accordance with his specific instructions.^s 
So, also, it has been held that plaintiff in an action 
has the right by stipulation to dismiss or discontinue 
the action without the knowledge or consent, or 
against the protest of, his attorney,^'^ or although 
he has expressly agreed not to compromise without 
the attorney^s consent;^® but other decisions have 
reached a directly opposite conclusion, and hold that 
the client has no right to dismiss or discontinue the 
suit without his attorney’s consent, and that a stip¬ 
ulation for that purpose is invalid and inoperativeA^ 
The rule that, where a release is offered in defense, 
it is the province of the jury and not of the court 
to determine whether there has been fraud in ob- 
taining the release does not apply to a case where. 


with the release, a stipulation was made to dismiss 
a pending action without cost to either party, in 
which case, on a motion to dismiss in accordance 
with the stipulation, the determination by the court 
of the question whether the person signing the 
stipulation knew and understood what he was sign¬ 
ing is not erroneous.2® 

Claim of minor, Where the interests of a minor 
are involved in an action or proceeding, it has been 
held that a stipulation by his guardian ad litem and 
attorney providing for the dismissal of the minor’s 
claim, if not sustained by certain evidence, not 
otherwise legally conclusive, cannot be upheld un¬ 
less it is shown to be in the best interests of the 
minor nor can it be sustained as a compromise 
of the minor’s claim without showing a compliance 
with statutory requirements governing such com- 

promises.22 

(4) As to Parties 

Parties cannot bind the court by stipulation with re- 
spect to necessary parties; but Irregularity In Joinder of 
parties may be waived by stipulation, and a person may 
stipulate that he Is a party. 

Parties cannot bind the court by stipulation with 
respect to necessary parties,^® and the appellate 
court is not bound thereby, even though the stipula¬ 
tion was approved by the trial court.^^ However,. 
irregularity in joinder of parties may be waived by 
stipulation,25 and a person may make a binding 
stipulation that he is a party.26 Where an original 
order bringing in a party has been entered on stipu¬ 
lation, its terms may be subsequently changed to per- 
mit plaintiff to serve a new pleading.27 

A qualification to sue may not be supplied by a 
stipulation of parties or counsei,28 


10. Wash.—Gough v. Center, 106 P. 
774, 67 Wash. 276. 

60 C.J. p 52 note 83. 

11. Cal.—Cordes v. Hammond, 203 
P. 131, 66 Cal.App. 66. 

60 C.J. p 52 note 84. 

15. Mlch.—Tslngos ▼. Kichl^an 
Packing Co.. 260 N.W, 783, 272 
Mich. 7. 

13. Ferfectlnsr attachment by trns- 
tee process 

liass.—^Kolda v. National Ben Frank- 
lin Pire Ins. Co., 196 N.m 331, 290 
Mass. 182—^Zanl v. Phandor Co., 
183 N.£. 500, 281 Mass. 139. 

14. Cal.—-In re More, 77 P. 407, 143 
Cal. 493. 

16. Mlch.—ChronowsM v. Zlelinski, 
134 N.W. 982, 168 Mlch. 690. 

83 C.J.S.—2 


Wash.—^Lilvesley v. Pier, 39 P. 660, 
11 Wash. 268. 

60 O.J. p 62 note 88. 

Ahsence of formal order 

Wrltten stipulation discontinuing 
third party action by compensation 
claimant was good as between par¬ 
ties, even though formal order of 
discontinuance was not signed and 
entered.—^Burmester v. De Lucia, 189 
N.E. 231, 263 N.T. 316, motion denied 
Burmester v. Maryland Casualty Co., 
188 N.B. 99, 262 N.T. 637. 

16. Mlnn.—^Albee v, Hayden, 26 
Minn. 267. 

Authorlty of attorney as to dismissal 
or discontinuance see Attorney and 
Client § 87. 

17. Wis.—Suilivan v. Bruhllng, 36 N. 
W. 23, 70 Wis. 888. 

60 C.J. p 62 note 91. 

18. Mlss.—^Mosely v. Jamlson, 14 So. 
529. 71 Miss. 456. 


19. Cal.—San JosS Funded Debt 
Comrs. V. Tounger, 29 Cal. 147, 87 
Am.D. 164. 

Mich.—^Jackson v. Cole, 45 N.W. 82 6^ 
81 Mlch. 440. 

20. 111.—Mangler v. Maryland Cas¬ 
ualty Co., 201 Ill.App. 660. 

21. Cal.—Berry v. Chaplin, 169 P.2d 
442, 74 Cal.App.2d 652. 

22. Cal.—^Berry v. Chaplin, supra. 

23. Tex.—^Bishop v. Sanford, Civ. 
App., 36 S.W.2d 800. 

24. Tex.—^Blshop v. Sanford, supra. 

25. U.S.—^McCluskey v. Marysvllle,. 
etc., R. Co., Wash., 37 S.Ct. 374, 243 
U.S. 36, 61 D.Ed. 678. 

26. 111.—^Plano Poundry Co. v. Indus- 
trial Commission, 190 N.E. 265, 356 
111. 186. 

27. N.T.—Johnson v. Guemsey, 203 
N.T.S. 781, 208 App.Dlv. 648. 

1 28. Nev.—Gold Circle Crown Mln. 
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(S) As to Pleadings 

The parties may, by stipulation, dispense with des-* 
Ignated pleadings, walve defects therein, provide for 
thelr amendment or wlthdrawal, and do varlous other 
things In connection wIth the pleadings; but it has been 
held that a stipulation as to pleadings does not prevent 
the Judge In the exercise of his discretion from strlk- 
ing them out If he Is otherwise Justifled in so doing. 

The parties may, by stipulation, dispense with 
such of the pleadings as are therein designated,^^ 
and may dispense altogether with pleadings and 
submit the case on an agreed statement of facts.3^> 
Stipulations waiving defects in the pleadings are 
valid,3i and the waiver may be either express or im- 
plied.32 Stipulations have been held valid which 
provide for an amendment of the pleadings, or 
that pleadings shall be deemed amended,^^ or for 
the withdrawal of certain pleadings and the sub- 
stitution of others.35 So, also, stipulations have 
been held valid which provide for an abandonment 
of part of plaintiff^s claim;^® which waive the 
necessity of demand as a condition precedent to the 
requirement of a bili of particulars,^^ objections in 
respect of parties,38 or Service of a copy of an 
amended pleading;39 which extend the time to an- 
swer or plead;^® which provide that a demurrer may 
be overruled and defendant allowed to answer;^^ 
which waive irregularity in proceedings to compel 
an answer,42 allow a defense to be set up which 


would not otherwise be permissible,^® allow the in- 
troduction of evidence on the merits without refer- 
ence to the pleadings on file,^^ or the admission of 
evidence of special defenses without specially plead- 
ing them;45 or which provide for a trial on the 
merits without a restoration of lost pleadings,^6 
or authorize a broader relief than the pleadings 
alone would sustain.47 It has been held, however, 
that an agreement of counsel as to pleadings does 
not prevent the judge in the exercise of his dis¬ 
cretion from striking them out if he is otherwise 
justified in so doing.^s 

(6) As to Issues 

As a general rule, lltigants may prescribe the Issues 
to be tried and may limit or broaden the issues made by 
the pleadings. 

While the issues in a case are usually such as 
are made by the pleadings, litigants are nevertheless 
at liberty to prescribe the issues to be tried,^3 pj-o- 
vided the issues are within the power of the court 
to try;50 and they may modify or limit the issues 
made or to be made by the pleadings,®^ or waive 
the issues made by the pleadings and stipulate for 
a trial on the merits regardless of such issues,®^ 
or they may broaden the issues raised by the plead¬ 
ings or waive the objection that the issue agreed on 
is not embraced by the pleadings.^3 Similarly, they 


Co. V. Getchell. 76 P.2d 1097, 68 
Nev. 288. 

N.Y.—Thompson v. Wallin, 95 N.T.S. 
2d 784, 276 App.Div. 463, afflrmed 
96 N.E.2d 806, 301 N.T. 476, ap- 
peal dismlssed 72 S.Ct. 92, 342 U. 
S. 801, 96 L.Ed. 607. 

29. Neb.—Corpns Jtirls g.tioted In 
Tralll V. Ostermeler, 300 N.W. 375, 
877, 140 Neb. 432. 

60 C.J. p 53 note 2. 

Construction, operation, and eftect 
see infra § 21. 

30. Neb.—Corpns Jtirls g.iioted In 
Traill V. Ostermeler, 300 N.W. 375, 
377, 140 Neb. 432. 

60 C.J. p 53 note 3. 

31. Ky.—Scharring-haus v. Hazen, 
107 S.W.2d 329, 269 Ky. 426. 

60 C.J. p 53 note 4. 

32. lowa.—Goodenow v, Foster, 79 
N.W. 288, 108 lowa 60«. 

60 O.J. p 53 note 5. 

33. U.S.—^Pan-American Trading Co. 
V. Franqulz, D.C.Fla., 8 F.2d 500. 

60 C.J. p 53 note 6. 

34. N.T.—Schwemmer v. Supreme 
Councll Cathollc Benev. Legion, 176 
N.T.S. 139, 187 App.Div. 673. 

35. Mo.—^Franklln v, National Ins. 
Co., 43 Mo. 491. 

36. Fla.—Broward v. Hoche, 21 Fla. 
466. 


Splittlng' oause of actlon 
An agreement not to litigate a por- 
tlon of claim was not Invalid in vlew 
of rlght of a defendant to waive rule 
prohlblting the splltting of causes of 
actlon, slnce such a rule is for bene¬ 
fit of defendant.—^Liloyds America v. 
B1 Faso-Hudspeth Counties Hoad 
Dlst. of Texas, Tex.Civ.App., 107 S. 
W.2d 1008, error refused. 

37. Mlnn.—Tuttle v. Wilson, 44 N.W. 
10, 42 Mlnn. 283. 

38. N.T.—^Fletcher v. Massachusetts 
Ben. Life Assoc., 29 N.T.S. 173, 78 
Hun 311. 

60 C,J. p 54 note 12. 

39- N.C.—Greenlee v. McDowell, 89 
N.C. 481. 

40. U.S.—Universal Rim Co. v. Gen¬ 
eral Motors Corp., D.C.Mich., 31 F. 
2d 969. 

60 C.J. p 54 note 14. 

41. Cal.—^Hitchcock v. Cruthers, 23 
P. 48, 82 Cal. 623. 

42. N.T.—^People v. Boyd, 2 Edw. 
516. 

43. Ga.—Henderson v. Merrltt, 38 
Ga. 232. 

44. 111.—Miller v. McManls, 57 111. 
126. 

45. U.S.—Mutual L. Ins. Co. v. Har- 
ris. Md., 97 U.S. 331, 24 L.Ed. 959. 

60 C.J. p 54 note 19. 

46. N.T.—Cook V. Allen, 67 N.T. 678. 
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47. Ind.—^McElwaine v, Hosey, 36 N. 
E. 272, 135 Ind. 481. 

48. Mass.—^Lane v. J. W. Lavery & 
Son, 1 N.E.2d 378, 294 Mass. 288— 
Murray v. Rossmeisl, 187 N.E. 622, 
284 Mass. 263. 

49. Okl.—Bruner v. Burch, 65 P.2d 
1216, 179 Okl. 338. 

Tex.—Early v. Burns, Civ.App., 142 
S.W.2d 260, error refused. 

60 C.J. p 64 note 24. 

Construction, operation, and effect of 
stipulations as to issues see infra 
5 22 . 

50. lowa.—^Blades v. Des Moines 
City R. Co., 123 N.W. 1067, 146 
lowa 580. 

51. Cal.—^Petroleum Midway Co. v. 
Zahn, 146 P.2d 371, 62 Cal.App.2d 
645. 

Conn.—City of New Haven v. New 
Haven Water Co., 172 A. 767, 118 
Conn. 889. 

Okl.—^Bruner v. Burch, 65 P.2d 1216, 
179 Okl. 338. 

Vt.—^Vaillancort v. Dutton, 60 A.2d 
762, 116 Vt. 36. 

60 C.J. p 55 note 26. 

52. Ark.—Roy V. 0’Connor, 5 Ark. 
252. 

111.—Miller v. McManls, 67 111. 126. 

53. U.S.—^Pederal Deposit Ins. Corp. 
V. Siraeo, C.A.N.T., 174 P.2d 360. 

Okl.—Bruner v, Burch, 65 P.3d 1215, 
179 Okl. 338. 
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may change the rules of evidence as to what may be 
shown by way of defense under a general denial.^^ 
However, it has been declared that, as the law of 
procedure prescribes the method of invoking juris- 
diction to determine justidable issues, the agree- 
ment of the parties undertaking to impose on the 
courts the duty of deciding such issues, without 
appropriate pleadings, is a practice which cannot be 

approved,56 

(7) As to Evidence 

Generally speaking, the parttes or thefr eounsei may 
stipulate as to evidential matters, such as the admission, 
exclusion, or withdrawal of evidence, or as to the nec- 
essity of evidence to prove designated facte, but stipuia- 
tlons which are clearly against pubiic policy will not be 
tolerated. 

Generally speaking, the parties or their counsel 
may stipulate as to evidential matters.56 They may 
enter valid stipulations as to the admission,®^ ex- 
clusion,^8 or withdrawal^® of evidence. They may 
by stipulation dispense with the ^ecessity of evi¬ 
dence to prove designated facts;®® waive objections 
to evidence,or the necessity for laying a founda- 
tion for the admission of evidence;®® they may 


agree on the manner of taking evidence;®® a 
they may allow copies of papers to be admitted 
evidence in place of the orig^nals,®^ allow the rea 
ing from records of title papers,®® remedy defe< 
in documents introduced in evidence,®® authori 
the admission of documentary evidence instead 
formal prcof,®"^ agree to the use of affidavits 
evidence,®® allow laws of a foreign state or ten 
tory, whether statutory or common, to be considert 
as evidence,®® allow the trial court to take know 
edge of decisions of another state brought to i 
notice,*^® waive objections to the competency ( 
witnesses,'^^ agree as to the qualifications of 
witness,*^® agree that a witness has been in 
peached,*^® limit the evidence on the issues in 
case,*^^ as by restricting the number of witnesses i 
be used on a particular issue,^® limit the purpose fc 
which evidence is introduced,'^® make testimony oi 
fered by one party competent as to ali of the pai 
ties,'^'^ or extend the time for taking testimony o 
proof.*^® So the parties may by agreement impos 
the burden of proof on one of the parties to sho\ 
certain facts,*^® and they may agree to close th 
evidence within a designated time,®® or to submi 


Vt.—^Valllancourt v. Dutton, 50 A.2d 
762, 116 Vt. 36. 

60 C.X p 65 note 28. 

Defenses under general denial 

The parties to action have rlght 
to agree that ali defenses may be ad¬ 
mitted under answer of general de¬ 
nial.—^Paxton Realty Corp. v. Peaker, 
9 N.E.2d 96, 212 Ind. 480. 

Xssne trlable wltlioiit speclal plead- 
Ing may be resolved by stipulation. 
—^Pisano v. Texas & N. O. R. Co., 
Tex.Clv.App., 112 S.W.2d 316, error 
dlsmissed. 

54« U.S.—^Federal Deposit Ins. Corp. 
V, Siraeo, C.A.N.T., 174 F.2d 360. 

55- Ala.—State Tax Commission v. 
Stanley, 173 So. 609, 234 Ala. 66. 

56. Ky.—Leslie v. First Huntlngton 
Nat. Bank, 191 S.W.2d 204, 301 Ky. 
146—EWorld Fire & Marine Ins. Co. 
V. Tapp, 161 S.W.2d 428, 286 Ky. 
660. 

Constructlon, operation, and efifect 
see infra § 23. 

67- U.S.—^Arkansas Natural Gas Co. 

V. Sartor, C.C.A.Lia., 78 F.2d 924, 
certiorari denied Sartor v. Arkan- 
sas Natural Gas Co., 66 S.Ct. 381, 
296 U.S. 656, 80 L.Ed. 467. 

60 C.J. p 55 note 30. 

58. Mass.—Cohen v. Edlnberg, 114 N. 
E. 294, 225 Mass. 177. 

60 C.J. p 55 note 31. 

59. Ky.—Pineville v. Lawson, 9 S. 

W. 2d 617, 226 Ky. 642. 

60 C.J. p 56 note 32. 

60. U.S.—Great Northern R. Co. v. 


U. S., Mont, 62 S.Ct. 529. 315 U.S. 
262, 86 Li.Ed. 836—Platt v. U. S„ 
C.C.A.Okl., 163 F.2d 166--H. A. 
Whltacre, Inc., v. U. S., 22 C.C.P.A., 
Customs, 623. 

Ind.—Schrelber v. Rickert, 60 N.B.2d 
879, 114 Ind.App. 66. 

Ky.—^Marlon v. Commonwealth, 108 
S.W.2d 721, 269 Ky. 729. 

Nev.—Gottwals v. Rencher, 98 P.2d 
481, 60 Nev. 35, 126 A.L..R. 1262. 
Tex.—^Pisano v. Texas & N. O. R. Co., 
Civ.App., 112 S.W.2d 316, error dls¬ 
missed. 

60 C.J. p 65 note 33. 

Talne of property oondemned 
Cal.—^McGee v. City of Los Angeles, 
57 P.2d 925, 6 Cal.2d 390. 

61. Mich.—Mettetal v. Hali, 284 N. 
W. 698, 288 Mich. 200, 

60 C.J. p 55 note 34. 

62. Ala.—Ohme v. Bisimanls. 132 So. 
161, 222 Ala. 262. 

60 C.J. p 55 note 36. 

63. Okl.—^Hertzel v. Weber, 120 P. 
589, 31 Okl. 5. 

64. Wash.—Skibsaktieselskapet Bes- 
tum III V. Duke, 230 F. 660, 131 
Wash. 467. 

60 C.J. p 55 note 37. 

65. Tex.—Thomas v. Smlth, Civ. 
App., 60 S.W.2d 614, error dls¬ 
missed. 

60 C.J. p 56 note 38. 

66. Defect In descriptlon In deed 

Mont.—Conner v. Helvik, 73 P.2d 541, 
105 Mont. 437. 

67- S.C.—^Beck v. Northwestern R. 
Co., 83 S.E. 336, 99 S.C. 310. 
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68 . N.Y.—^Petition of Serenbetz, i 
N.T.S.2d 475, 181 Misc. 4, afHrme( 
46 N.Y.S.2d 127, 267 App.Div. 836. 

60 C.J. p 56 note 40. 

69. Cal.—^MeCarty v. More, 186 P 
140, 181 Cal. 738. 

60 C.J. p 56 note 41. 

70. Ala.—Smith v. Blinn, 127 So. 155 
221 Ala. 24. 

71. Nev.—Qaraventa v. Gardella, 161 
P.2d 640, 63 Nev. 304. 

60 C.J. p 56 note 43. 

72. Cal.—^Brinck v. Bradbury, 176 P. 
690, 179 Cal. 376. 

73. Cal.—People v. Podwys, 53 P.2d 
1043, 11 Cal.App.2d 426. 

74. Cal.—^Morrow v. Morrow, 106 P. 
2d 129, 40 Cal.App. 474. 

75. N.Y.—Taber v. New York EI. R. 
Co., 11 N.Y.S. 584, 68 N.Y.Super. 
679. 

76. Md.—^Bresnan v. Weaver, 135 A. 
584, 151 Md. 375. 

60 C.J. p 66 note 46. 

77. Or.—Stark-Davis Co. v. Fellows, 
277 P. 110, 129 Or. 281, 64 A.Ii.R. 
271. 

60 C.J. p 56 note 47. 

78. Mich.—^James v. McMillan, 20 N. 
W. 826, 55 Mich. 136. 

60 C.J. p 56 note 48. 

79- Mont.—R. M. Cobban Realty Co. 
v. Chlcago, etc., R. Co., 190 P. 988, 
58 Mont. 188. 

60 C.J. p 56 note 49. 

80. U.S.—^In re Thomas, D.C.S.C., 86 
F. 837. 
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the cause without further evidence,^! or agree as 
to what evidence shall be considered by the trier 
of facts .^2 In a. proper case the admission of testi- 
mony under a stipulation by virtue of which counsel 
is not required constantly to renew his objections 
is a proper practice.83 

On the other hand, the doctrine upholding the 
validity of stipulations in respect of evidence is sub- 
ject to the important limitation that stipulations 
which are clearly against public policy will not 
be tolerated.®^ Further, it has been held that the 
parties cannot agree to oust the court of jurisdic- 
tion to admit all evidence applicable to a cause, 
or make evidence conclusive which is not legally 
conclusive,^® or deprive the court of its jurisdiction 
to admit competent circumstantial evidence by a 
stipulation requiring direct and positive proof of 
a fact;87 and counsel cannot, by stipulation or 
otherwise, require a court to admit testimony which, 
under legal rules, is not admissible as evidence in 
a case.*® 

Depositions, It is competent by stipulation to 
waive objections to depositions on the grounds that 
the causes for taking depositions did not exist,*® 


that there were defects and irregularities in taking 
the depositions,^® that the witnesses were not 
sworn,®! that the deposition was not certified in ac- 
cordance with statutory requirements,®^ or that the 
depositions were admitted in lieu of record evi¬ 
dence or a certified copy thereof.®* Where the 
parties to an action expressly stipulated that a 
deposition should not be admitted in evidence, its 
exclusion must follow.®^ 

Testimony of absent witnesses. The parties may 
agree as to what testimony an absent witness would 
give, if present, and that the facts so stipulated 
may be used as evidence,®^ and waive the presence 
of a witness and agree to have his written testimony 
read to the jury.®® This method of proof, how- 
ever, is not commended in some cases.® ^ 

Evidence admitted in other actions or on former 
trials of same case. Litigants may validly stipulate 
for the admission in evidence of testimony admitted 
in other actions, or on former trials of the samc 
cause,®* even though the deposition of the witness 
could have been taken at the later trial,®® or the 
witness is present and is examined at the later 
trial.^ A stipulation limiting proofs to testimony 


81. Idaho.—Commercial Credit Co. v. 
Mizer, 296 P. 680, 60 Idaho 388. 

W.Va.—Corpus Juris dted lu Cole v. 
State Compensation Com'r, 173 S.B. 
263. 114 W.Va. 633. 

82. Minn.—^Lapplnen v. Union Ore 
Co., 29 ]Sr.W.2d 8, 224 Minn. 396. 

83. Wls.—State V. Hoffman, 2 N.W. 
2d 707, 240 Wis. 142. 

Snoh a stipulation should he en., 
-fcered Into wlth care or counsel may 
be barred on appeal from raislng a 
polnt on which he expected to re- 
ly.—State v. Hoffman, supra. 

84. Hasa.—^Rublnstein v. Rubin- 
stein, 66 N.E.2d 793, 319 Mass. 568. 

60 C.J. p 66 note 62. 

86. Cal.—^Berry v. Chaplin, 169 P.2d 
442, 74 Cal.App.2d 662. 

Unsworn report of ezpert 

A stipulation that a cause be sub- 
mltted on unsworn report of an ex- 
pert and that such report should be 
conclusive will not be tolerated.-— 
Berry v. Chaplin, supra. 

86. Cal.—Berry v. Chaplin, supra. 

87- Cal.—Berry v. Chaplin, supra, 

88. U.S.—Sac, etc., Indians of lowa 
V. Sac, etc., Indians of Oklahoma, 
45 Ct.Cl. 287, afflrmed 31 S.Ct 473, 
220 U.S. 481, 55 L.Ed. 552. 

N.Y .—^In re Schrier’s Estate, 260 N.T. 
S. 610, 145 Mlsc. 693, motlon denied 
263 N.Y.S. 539, 147 Misc. 639. 

88. Minn.—Caxlson v. Chicagro Great 
Western R. Co., 131 N.W. 376, 114 
Minn. 382. 

60 C.J. p 57 note 56. 


Construction and effect of stipula¬ 
tions as to depositions see infra § 
23. 

90. Or.—Grlgnon v. Shope, 197 P. 

317, 100 Or. 611. 

60 C.J. p 67 note 57. 

91- Minn.—^Reagan v. Philadelphia 
L. Ins. Co., 206 N-W. 162, 165 Minn. 
186. 

92. U.S.—Stewart v. Townsend, C.C. 

S.C„ 41 F. 121. 

60 C.J. p 67 note 69. 

93- Tex.—^Lewright v. Walls, 119 S. 
W. 721, 65 Tex.Civ.App. 643. 

94. Ky.—Stevenson v. Illinois Cent, 
R. Co., 163 S.W. 747, 167 Ky. 661. 

95. Minn.—Behrens v. Kruse, 165 N. 
W. 1066, 132 Minn. 69. 

60 C.J. p 67 note 62. 

Admisslons to prevent; 

Continuance see Continuances § 
107. 

Taking of deposition see Deposi¬ 
tions $ 38. 

Walver of rlght of confrontation in 
criminal case see CrlmlneU Law S 
1009. 

ECusband^B testimony eg.ulvalent of 
wlfe’8 

Plaintlff would be granted an ex- 
aminatlon before trial with respect to 
ownership and control of sprinkler 
System, but, where property was 
managed by husband of defendant, 
who was record owner, and to re- 
Qiulre defendant, who was serlously 
111, to submit to examlnatlon would 
be an unnecessary hardship, hus- 

20 


. band of defendant, as her agent, 
[ would be dlrected to submit to ex- 
aminatlon and produce books under 
stipulation of parties that his tes¬ 
timony should be given the same 
force as though defendant had testi- 
fied.—Suskln v. Gross, 68 N.T.S.2d 
404. 

98- lowa.—State ▼. Pooks, 21 N.W. 
561, 773, 65 lowa 196, 452. 

97- Proof of value in condemnation 
In condemnation proceeding, mak- 
Ing proof by stipulation statlng what 
witness, if he were present, would 
testify to concerning value of land, 
deprives court of opportunity to pass 
on credibillty of witness in determln- 
ing what weight shall be given to 
witness' opinion, and is not commend¬ 
ed.—^U. S. V. Certaln Land in Wayne 
County, Mo., Known as Tract No. 8, 
Mingo National Wlldlife Refuge 
Project, D.C.Mo., 70 P.Supp. 730. 

98. Cal.—^People v. Podwys, 53 P.2d 
1043, 11 Cal.App.2d 426. 

N.Y.—^Morse v. Morse Dry Dock & 
Repalr Co.. 291 N.Y.S. 995, 249 
App.Div. 764. 

60 C.J. p 57 note 65. 

Admissibility of former evidence 
generally see Evidence §§ 384-402. 
Construction and effect see infra S 
23. 

98. Colo.—^Magnes ▼. Sloux City 
Nursery, etc., Co., 59 P. 879, 14 
Colo.App. 219. 

1. N.Y.—Priolo V. C. H. Southard 
Wrecking, etc,, Co., 91 N.B. 275, 
198 N.Y. 528- 
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lubmitted on a prior hearing except where the 
•ecord of such hearing is not ciear to the trier of 
facts, in which event witnesses from the prior hear- 
hg may testi fy, has been held enforceable and not 
inreasonable, and not to be against good morals or 
sound public policy.2 

(8) As to Admissions 

As a general rule, the parties may by stlpulatlon ad- 
mlt or agree on the existence of deslgnated facts, but 
It has been held that a stlpulatlon as to a factual matter 
is not controlllng where the Jurlsdlctlon df a court Is 
involved and the fact has been established In the manner 
provlded by law. 

The parties may by stipulation admit or agree on 
the existence of designated facts for the purposes 
of the trial.3 This practice, it has been said, is 
deserving of the encouragement of the courts, and is 
favored by them,^ especially where the proof would 
consist of the formal introduction of lengthy docu- 


mentary evidence with which cotinsel can thorough- 
ly familiarize themselves prior to the trial.® This 
practice, it has been said, conduces to simplify the 
issues to be tried, by narrowing the litigation to 
the precise matters in controversy; it saves time 
and expense and avoids delay and surprise.® It has 
been held, however, that any concession or stipula¬ 
tion as to a factual matter is of no controlling sig- 
nificance where the jurisdiction of a court is in¬ 
volved and the fact has been established in the man¬ 
ner provided by law.^ 

(9) As to Agreed Statement of Facts 
Ordlnarlly, litigants may stipulate as to agreed state¬ 
ment of facts on which to submit thelr case to the court; 
such statements must contain every essentlal element 
wlthout any omission and be ciear and definite. 

Ordinarily, litigants may stipulate as to agreed 
statement of facts on which to submit their case 
to the court for decision,^ and such stipulations 


2. N.T.—^Morse v. Morse Dry Dock & 
Kepair Co., 291 N.Y.S. 995, 249 App. 
Div. 764. 

3. U.S.—Crabb v. C. I. R., C.C.A.Tex., 
121 F.2d 1015. 

Cal.—People v. Hooper, 61 P.2d 870, 
16 Cal.App.2d 704. 

111.—^People V. Levlsen, 90 N.E.2d 213, 
404 111. 574, 14 A.L.R. 1364. 

Miss.—Board of Levee Com*rs v. 

Parker, 193 So. 346, 187 Miss. 621. 
Mo.—^Polk Tp. ex rei. and to Use of 
Seaton v. Harrlson, App., 64 S.W. 
2d 738. 

Neb.—North Platte Lodgre 985, B. P. 
O. V. Board of Bquallzation of 
Lincoln County, 252 N.W. 313, 125 
Neb. 841, 92 A.L..R. 658. 

N.Y.—^Penniman v. LaGrangre, 62 N. 

T.S. 27, 23 Misc. 663. 
iq-.C.—^Moore v. State, 166 S.B. 806, 
200 N.C. 300. 

Okl.—Flrst Nat. Bank v. City Guar- 
anty Bank of Hobart, 61 P.2d 673, 
174 Okl. 645. 

-Va.—Burke v. Gale, 67 S.B.2d 917, 193 
Va. 130. 

^0 C.J. p 67 note 67. 

Agreed statement of facts see Infra 
subsection f (9) of this section. 
CJonstruction, operation, and eTfect of 
admissions see infra § 24. 

There Is no Uxnltatlon. on the right 
to stipulate facts.—^Keeler v. Temple- 
ton, 298 N.T.S. 193, 164 Misc. 113, 
motion denied 300 N.T.S. 868, 165 
311SC. 392. 

A stlpulatlon of faots Is an es- 
3)res8 walver made in court or pre- 
paratory to trial, by the party or his 
Attorney, conceding for purposes of 
trial the truthfulness of some alleged 
tact, and it has effect of a confessory 
plea.—Schreiber v. Rickert, 60 N.E].2d 
879, 114 Ind.App. 56. 

4. Mlnn.—Gelin v. Holllster, 24 N. 
W.2d 496, 222 Minn. 339, 168 A.L.R. 
195. 


N.D.—^Mongeon v. Burkebile, 55 N.W. 
2d 445. 

Va.—Mulkey v. Flrth Bros. Iron 
Works, 60 S.E.2d 404, 188 Va. 461. 

60 C.J. p 58 note 68. 

5. Colo.—Gibson v. Foster, 133 P. 
144, 24 Colo.App. 262. 

A. Mo.—Hannah v. Baylor, 27 Mo. 
App. 302. 

7. Fopnlatlon of Judiolal townships 
Cal.—Shea v. Kerr, 36 P.2d 189, 1 
Cal.2d 604. 

3. Cal.—Sutter Inv. Co. v. Keeling, 
11 P.2d 418, 123 Cal.App. 323— 
White V. Reskin, 266 P. 1016, 90 
CaLApp. 612. 

Fla.—Troup v. Bird, 63 So.2d 717. 

111.—^Plenderleith v. Edwards, 169 N. 
E. 780, 328 111. 431. 

Kan.—Noble v. Harter, 49 P. 794, 6 
Ean.App. 823. 

Ky.—EWorld Fire & Marine Ins. Co. 
V. Tapp, 151 S.W.2d 428, 286 Ky. 
660. 

Miss.—^Board of Levee Com'rs v. 

Parker, 193 So. 346, 187 Miss. 621. 
Mo.—Gage v. Gates, 62 Mo. 412— 
Munford v. Wilson, 16 Mo. 640— 
Polk Tp. ex rei. and to Use of Sea¬ 
ton V. Harrison, App., 64 S.W.2d 
738. 

Mont.—^Read v. Lewls and Clark 
County, 178 P. 177, 66 Mont. 412. 
Neb.—^Ex parte Page, 131 N.W. 820, 
89 Neb. 299. 

N.T.—^Remy v. Remy, 30 N.T.S.2d 
995, 177 Misc. 460. 

Pa.—Vondersmith v, Urban, 166 A. 

62, 108 Pa,Super. 103. 

Tex.—^Rose v. Baker, 183 S.W.2d 438, 
143 Tex. 202. 

60 C.J. p 68 note 72. 

Admlsslon of particular facts see su¬ 
pra subsection f (8) of this section. 
Constructlon, operation, and effect of 
agreed statement of facts see In- 
fta 8 


Distingiiished from submlsslon of 
controversy withoiit action 

(1) An agreed statement of facts 
on which a case is submitted in lieu 
of evidence is not wlthln the purview 
of the statute providing for the sub- 
mission of controversies for Judiclal 
decision wlthout action, or at com- 
mon law. 

Mo.—Byers v. Essex Inv. Co., 219 S. 

W. 570, 281 Mo. 375—Treece State 

Bank v. Wade, App., 283 S.W. 714. 
N.T.—Nott V. Klein, 286 N.T.S. 1026, 

169 Misc. 35. 

(2) Submission of controversies to 
courts for determination on a state¬ 
ment of facts agreed to by the par¬ 
ties wlthout action see Submission 
of Controversy §§ 1-17. 

Compared with, and dlstlngulshed 
from, «oase stated” 

(1) A stipulation for submission 
on an “agreed statement of facts" and 
a stipulation for submission on a 
“case stated’* are similar.—Scaccia v. 
Boston Elevated R. Co., 67 N.E.2d 761, 
317 Mass. 245. 

(2) There is, however, a distinc- 
tion, although not infrequently the 
words “agreed facts" or “agreed 
statement of facts" are used where it 
would be more accurate to speak of a 
“case stated.’*—^EYati v. Jannini, 115 
N.E. 746, 226 Mass. 430. 

(3) An agreement of the parties as 
to the evidence which shall be con- 
sldered by the court or Jury Is strict- 
ly speaklng an “agreed statement of 
facts" which merely takes the place 
of the evidence which would other- 
wlse be introduced in the usual way, 
and elther the jury render a general 
verdict or the judge makes a general 
flndlng founded on that evidence.— 
Duff V. Town of Southbridge, 90 N 
E.2d 12, 325 Mass. 224—Melien v. 
Modern Parior Frame Corp., 73 N.B. 
2d 247, S21 Mass. 805—King Features 
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are, indeed, encotiraged by the courts,® subject to 
some limitationSjiO including the obvious limitations 
that the parties cannot thus confer jurisdiction on a 
court which has not jurisdiction of the subject mat- 
ter of the action in which the agreed statement of 
facts is made,^^ or enter into a stipulation of facts 
the eifect of which is to limit the jurisdiction 
of the court.i2 The statement must appear to have 
been made in a case legally before the court for 
its decision; the parties cannot, by their agreement, 
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present a case to the court for its decision in a man- 
ner not authorized by law.^® 

An agreed statement must contain every essential 
element without any omission,!^ and should con¬ 
tain nothing but the material facts in issue, anything 
more being regarded as surplusage.^5 in order to 
sustain judgment for plaintiff, the statement must 
Show ali the facts necessary to his recovery.i® The 
facts agreed on should be clearly and definitely 
stated,!'^ according to the decisions on the ques- 
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Syndlcate v. Cape Cod Broadcasting 
Co., 59 N.B.2d 481, 317 Mauss. 652— 
Cerwonka v. Town of Sauffus, 66 N. 
E.2d 1, 316 Mass. 162—^Atlantic Mari¬ 
time Co. V. City of Gloucester, 117 N. 
E. 924, 228 Mass. 619—Fratl v. Jan- 
nlni, 115 N.B. 746, 226 Mass. 430. 

(4) On the other hand, “case stat- 
ed" Is the accurate phrase to describe 
an ag-reement under which the par¬ 
ties agree on ali the material ulti¬ 
mate facts on which the rights of 
the parties are to be determined by 
the law.—^King Peatures Syndlcate v. 
Cape Cod Broadcasting Co., 69 N’.B.2d 
481, 317 Mass. 652—Cassle v. City of 
Cambrldge. 68 N.K.26. 169, 317 Mass. 
346—Grant v. Aldermen of North- 
ampton, 65 N.B.2d 705, 316 Mass. 432 
—Ceiwonka v. Town of Saugus, 55 
N.B.2d 1, 316 Mass. 152—Prati v. 
Jannini, 116 N.B. 746, 226 Mass. 430. 

(6) Under a statute empowering 
the appellate court as well as other 
courts to draw Inf-erences of fact 
from a case stated, unless the par¬ 
ties expressly wlthhold such power, 
this distlnctlon becomes Important 
since in the case of an agreed state¬ 
ment of facts, while the trial court 
could draw inferences from It as It 
could from other evidence. It has 
been held that the appellate court can 
revlew ttiose inferences only to the 
extent of seeing whether they were 
unwarranted as a matter of law.— 
Scaccia v. Boston Blevated R. Co., 67 
N.E.2d 761, 317 Mass. 246—Atlantic 
Maritime Co. v. City of Gloucester, 
117 N.B. 924, 228 Mass. 519. 

(6) In a number of decisions par- 
tlcular stipulatlons have been deemed 
to be agreements as to evidence and 
not a case stated.—^Magulre v. Had- 
dad, 91 N.E.2d 769. 326 Mass. 590— 
DufiC V. Town of Southbridge, 90 N. 
B.2d 12, 326 Mass. 224—Melien v. 
Modern Parior Prame Corp., 73 N.E.2d 
247, ,3-21 Mass. 306—^Klng Peatures 
Syndlcate v. Cape Cod Broadcasting 
Co., 69 N.B.2d 481, 317 Mass. 662— 
Cerwonka v. Town of Saugus, 66 N. 
E.2d 1, 316 Mass. 152. 

(7) Power of a revlewing court to 
draw Inferences from an agreed 
statement see Appeal and Error § 
1468. 

(8) Submission of cause for trial 
by court on case stated see the C.J.S. 


title Trial S 678, also 64 C.J. p 1191 
notes 97-7. 

Method of det^minlng nature of 
statement 

Whether an agreed statement Is a 
case stated, an agreed statement of 
facts, or merely a part or whole of 
the evidence, wlll be determined by 
the court from the substance of the 
thlng done, and not from the name or 
descriptlon used.—Scaccia v. Boston 
Blevated Ry., 32 N.E.2d 263, 308 Mass. 
310—^Pratl V. Jannini, 116 N.B. 746, 
226 Mass. 430. 

Pleadlngs, depositions, and ezcep- 
tions 

Where parties stipulated that the 
court should determine all issues on 
pleadlngs, depositlons, and excep- 
tlons to the depositlons, and make 
an order directing proceedlngs to be 
dismissed or directing parties to pro- 
ceed to arbitration, court had power 
to adjudicate and make appropriate 
dlsposltlon of petition for arbitration. 
—Grocery & Food Warehousemen Lo- 
cal Union No. 635 of the Intern. 
Broth. of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, 
A. P. of Li. V. Kroger Co., 70 A.2d 218, 
364 Pa. 195. 

Where oomplalnt is completely ad- 
xnltted by answer, It may be treated 
as the equivalent of an agreed state¬ 
ment of fact.—^Securlty Trust Co. of 
Rochester v. Bradley, 38 N.T.S.2d 
918, 179 Mlsc. 338, afllrmed Security 
Trust Co. of Rochester v. Burlew, 46 
N.T.S.2d 222, 266 App.Dlv. 943. 

9. Cal.—Sutter Inv. Co. v. Keeling, 
11 P.2d 418, 123 Cal.App. 323. 

60 C.J. p 58 note 72 [aj. 

10. Sults in which the rlghts of in^ 
fant parties are to be resolved on 
matters of fact are not ordinarlly 
appropriate controversies to be sub- 
mitted to the court on an agreed 
statement of facts.—^Anderson v. An- 
derson, 32 A.2d 83, 133 N.J.Bq. 311. 

11. U.S.—^Willard v. Wood, U.C., 10 
S.Ct. 831, 136 U.S. 309, 34 L.Bd. 210. 

60 C.J. p 69 note 73. 

12. Idaho.—^Mills v. Minidoka Coun- 
ty, 204 P. 876, 36 Idaho 47. 

60 C.J. p 69 note 74. 

13. Me.—^Hatch v. Allen, 27 Me. 85. 

14. Mo.—Goben v. Murrell, 190 S. 
W. 986, 196 Mo.App. 104, rehearing 

22 


denied 197 S.W. 432, 195 Mo.App. 
104. 

15. Neb.—Ex parte Page, 131 N.W. 
820, 89 Neb. 299. 

16. Ky.—Tri-County Elee. Member- 
ship Corp. V. Meador, 138 S.W.2d 
993, 282 Ky. 377. 

Mass.—Coffin v. Artesian Water Co., 
79 N.E. 262, 193 Mass. 274. 

Mo.—Goben v. Murrell, 190 S.W. 986, 

196 Mo.App. 104, rehearing denied 

197 S.W. 432, 195 Mo.App. 104— 
Appleman v. American Sporting 
Goods Co., 64 Mo.App. 71—South 
Missouri Land Co. v. Combs, 63 Mo. 
App. 298. 

Mont.—Commercial Credit Co. v. 
0’Brien, 146 P.2d 637, 116 Mont. 
199, appeal dismissed 66 S.Ct. 75,. 
323 U.S. 665, 89 L.Ed. 541—Mc- 
Carthy v. Bmployers' Pire Ins. Co.,. 
37 P.2d 679, 97 Mont. 640, 97 A.U.R. 
292. 

Pa.—^Meiser v. Donehoo, W Pa.Co, 64. 

Bnrden is on party seeking to ra- 
cover to show his right of recoverjr 
from the facts as stipulated.—State 
V. Hudson, 86 Mo.App. 601—South 
Missouri Land Co. v. Combs, 53 Mo. 
App. 298. 

Judgment for defendant 

(1) Ordlnarily, where the agreed’ 
statement does not contain facts suf¬ 
ficient to warrant a finding for plain- 
tiffi, judgment of necessity must be- 
for defendant. 

Mass.—^Boston v. Brooks, 73 N.B. 206,. 
187 Mass. 286. 

Mo.—Ozark Plateau Land Co. v. Hays, 
16 S.W. 967, 106 Mo. 143—Gage v. 
Gates, 62 Mo. 412—^Appleman v.. 
American Sporting Goods Co., 64 
Mo.App. 71—South Missouri Landl 
Co. V. Combs, 53 Mo.App. 298. 

(2) However, If it fails to ascer- 
tain any element of fact necessary to> 
plaintiff's recovery, and the obvious 
inference from the facts stated is- 
sufficient to deny judgment to de¬ 
fendant, it is the duty of the court. 
to strike the case stated from the rec- 
ord and order the cause to proceed' 
before a jury as if it had'not beeni 
submitted.—^Klopp v. Bernvllle Live 
Stock Ins. Co., Pa., 1 Woodw. 446. 

17- U.S.—^Air Nitrates Corporationi 
V. U. S., 63 Ct.Cl. 199. 

Colo.—^First Nat. Bank of Pt. Collins- 
Y. Shafer, 172 P. 1, 64 Colo. 388, lu. 
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tion, and nothing should be left to inference.^^ 
It may incorporate exhibits by specific reference.^® 
These agreements often contain express reservation 
of the right to interpose objections to the compe- 
tency, sufficiency, or legal effect of the facts stat- 
ed.20 An agreed statement of facts is not the 
pleadings or the issues, but simply the proofs on 
which the cause is tried,^! unless the terms of the 
agreement itself gives it a broader scope .22 It 
must be treated as a special verdict, or as the 
equivalent of a special finding of fact, as discussed 
infra § 25, and, as such equivalent, there must be 
an agreement on all ultimate facts and not a mere 
presentation of evidence from which such facts or 
any of them may be inferred.28 

Qualification of admissions of fact in the stipula- 
tion by the provision that parties do not admit the 
legal effect of facts admitted is proper, since the 
ultimate determination of such legal effect rests with 
the court.24 

(10) As to Trial 

The parties may make such stipulatlons as to trial 
as are not in contravention of peremptory requirements 
of law or rules of court. 

The parties to a cause may make such stipulations 
as to the trial and hearing thereof as are not in 
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contravention of peremptory requirements of the 
law or of rules of court.25 Thus they may stipu¬ 
late as to the timeas or place^^ of trial, or shorten 
the time for commencing an action within the 
original jurisdiction of the supreme court, with ap- 
proval of the court.28 So they may stipulate as to 
the order of proof;^^ that the case be tried and 
decided by one member of the court, the others being 
disqualified that the cause may be tried at 
chambers or in vacation,3l or passed without preju- 
dice to any of the parties to the suit;32 that issues 
of fact may be tried and determined by the court 
without a jury;33 that some fact issues are to be 
left to the jury to determine and others are to be 
determined by the court that the case be sub- 
mitted to the court without a jury, and be decided 
on documents then on file in the court, and the 
case be taken up by the court at the pleasure of the 
judge, without reference to the presence of at- 
torneys of either party;35 that the issues in an 
equity case may be tried by jury and judgment 
rendered on a general verdict that an action at 
law be tried as a suit in equity ;37 that a case may 
be transferred from the common law to the equity 
docket;38 that damages in an equity suit may be 
ascertained by arbitrators under the direction of the 
master;39 that the case may be submitted to the 


R.A.1918B, 636, followed In First 
Nat. Bank of Ft. Collins v. Daniels 
Mercantile Co., 172 P. 8, 64 Colo, 
408. 

Mo.—Goben v. Murrell, 190 S.W. 986, 
195 Mo.App. 104, rehearing denied 
197 S.W. 432, 195 Mo.App. 104. 
Okl.—Stone v. Rltzinger, 213 P.2d 
467, 202 Okl. 306. 

DesorlptloiL of pxoperty held snffl- 
clent 

Cal.—White v. Reskln, 265 P. 1016, 
90 Cal.App. 512. 

la Okl.—Stone v. Rltzinger, Okl., 
213 P.2d 467, 202 Okl. 306. 
Admissions in the agreed statement 
of facts, to have that effect, should 
be expressed in terms and not by in- 
direction.—^Robldoux v. Casseleggi, 
81 Mo. 459. 

19. Neb.—^Bx parte Page, 131 N.W. 
820, 89 Neb. 299. 

20. Ala.—Ex parte Hayes, 9 So. 156, 
92 Ala. 120. 

21. N.M.—Teopfer v. Kaeufer, 78 P. 
53, 12 N.M. 372, 67 L.R.A. 315. 

Agreement merely in lien of proof 
Fla.—Skivesen v. Brown, 136 So. 678, 
101 Fla, 1389. 

‘22. Fla.—Skivesen v. Brown, supra, 

.23. Ky.—Tri-County Elee. Member- 
ship Corp. V. Meador, 138 S.W.2d 
993, 282 Ky. 877. 

.Mont.—^MeCarthy v. Bmployers' Fire 


Ins. Co., 37 P.2d 579, 97 Mont. 540, 
97 A.L..R. 292. 

60 C.J. p 59 note 81. 

24. Colo.—Hesslck v. Moynihan, 262 
P, 907, 83 Colo. 43. 

25. N.T.—^Matter of Malloy*s Estate, 
17 N.E.2d 108, 278 N.Y. 429. 

60 C.J. p 59 note 86. 

Construction, operation, and effect of 
stlpulatlon see infra § 26. 

26. U.S.—^Hanssen v. Pusey, etc., 
Co., D.C.Del., 286 P. 707. 

60 C.J. p 59 note 87. 

27. N.C.—Hawklns v. -Richmond Ce¬ 
dar Works, 30 S.B. 13, 122 N.C. 87. 

60 C.J. p 59 note 88. 

28. Wls.—In re Exercise of Original 
Jurisdiction of Supreme Court, 229 
N.W. 643, 201 Wis. 123. 

29. N.T.—^Rockaway Pac. Corpora¬ 
tion V. State, 193 N.T.S. 62, 200 
App.Dlv. 172, 

60 C.J. p 59 note 90. 

30. Wls.—^Walker v. Rogan, 1 Wis. 
697. 

31- N.T.—^Matter of Malloy’s Estate, 
17 N.B.2d 108, 278 N.T. 42,9. 

60 C.J. p 60 note 92. 

32. Tex.—^Berwald v. Hamilton- 
Brown Shoe Co., Civ.App., 22 S.W. 
2d 760. 

33. U.S.—Judson v, Bradford, C.C. 
Mass., 14 P.aas.No.7,664. 

Ga.—^Dumas v. Roblnson, 40 Ga. 849. 
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Right to walve Jury trial see Juries 
§§ 84-86. 

Biscretion of Jndge 

(1) Where the parties stipulate 
for the trial of Issues of fact by the 
judge, ordinarily the judge will ac¬ 
cede to the wlshes of the parties.— 
MeCarthy v. Missouri R. Co., 15 Mo. 
App. 385. 

(2) However, It has been held that 
he Is not bound to do so, and may re¬ 
fuse without glving any reasons 
therefor. 

Cal.—Bullock V. Consumers' Lumber 
Co., 31 P. 367, 96 Cal. xvii—Doli v. 
Anderson. 27 Cal. 248. 

Mo.—^MeCarthy v. Missouri R. Co., 15 
Mo.App. 385. 

34. S.D.—Central Loan & Invest- 
ment Co. v. Loiseau, 239 N.W. 487, 
59 S.D. 255. 

35. Kan.—^Lardner v. Windle, 45 P. 
945, 4 Kan.App. 175. 

36. Dak.—^McCormack v. Phillips, 34 
N.W. 39, 4 Dak. 606. 

37. Ky.—^Rockcastle Gas Co. v. Endi- 
cott, 64 S.W.2d 578, 261 Ky. 290. 

N.T.—^Mertens v. Roche, 67 N.T.S. 
849, 39 App.Dlv. 398. 

38. Ark.—New Tork Home L. Ins. 
Co. V. Masterson, 21 S.W.2d 414, 180 
Ark. 170. 

Ky.—Jones v. Northern Assur. Co., 
207 S.W. 469, 182 Ky. 701. 

39. Ohlo.—Conner v. Drake, 1 Ohio 
St. 166. 
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jury without argument;^® tliat the Jury be dis- 
charged and the case decided by the court on the 
evidence adducedj^i that several causes be Con¬ 
solidated,^2 provided the causes are such as may be 
properly Consolidated,^3 and provided the consent of 
the court is obtained that an appeal prayed from 
the decision of a municipal board may be tried in 
the Circuit court de novo, on such evidence as might 
be introduced;^^ and that an order requiring se- 
curity for costs, which is not required by statute to 
be recorded, was made on a certain date.^® Where 
a cause vras taken under advisement by the court 
with the understanding that, when the case was 
decided and judgment rendered, an exception would 
be entered for the losing party, but by mistake the 
exception was not entered, the court will, on motion 
of the losing party, correct the record by entry of 

the exception.47 

On the other hand, it has been held that a statu- 
tory requirement as to Service of notice of trial and 
filing of notice of issue cannot be evaded by stipula- 
tion,48 and it is not competent for the parties by 
stipulation to split up the issues or try them 
seriatim, reserving the right to have two or more 
judgments and two or more rights of appeal.*^® 
Also, although there is authority to the contrary,50 
it has been held that the necessity of objections and 
exceptions cannot be obviated by stipulation in ad- 


vance that they shall be considered as made,5i and 
that parties cannot stipulate that aimember of the 
bar shall try the case in the place of the judge.52 
Likewise, it has been held that a stipulation to 
hold in abeyance an order requiring defendant to 
answer interrogatories without knowledge or con¬ 
sent of the court is improper.53 ^ stipulation to 
set a case for trial at an indefinite time in the future 
cannot divest the trial court of the right to exercise 
its discretion to dismiss the action for want of 
prosecution.S^ 

(11) As to Instructions and Verdict 

Parties may bind themselves by stipulation as to the 
instructions and verdict if the stipulation is not in con- 
travention of peremptory statutory requirements. 

Parties may bind themselves by stipulation that 
the cause be submitted to the jury without instruc- 
tions,55 or that proposed instructions be deemed 
correct as a matter of law.^s However, a stipula¬ 
tion to waive the provisions of a statute goveming 
exceptions and objections to a charge, the provi¬ 
sions of which are intended to protect against the 
commission of error in the court^s charge, and to 
avoid unnecessary appeals and reversals, will not 
be respected by either appellate or trial courts.37 
The parties may stipulate that a consent verdict 
shall be rendered,®® that the verdict shall be ren- 


40. Neb.—^Palmer v. People, 4 Keb. 

68 . 

41. Mich.—^Drovers* Nat. Bank v. 
Blue, 67 N.W. 1105, 110 Mich. 31, 64 
Am.S.R. 327. 

60 C.J. p 60 note 1. 

42. N.T.—In re Sturmer's Batate, 
101 N.T.S.2d 26, 277 App.Dlv. 503, 
reversed on other ffrounds 100 N. 
E.2d 156, 303 N.T. 98. 

60 C.J. p 60 note 2. 

43. Mich.—Harris v. Sweetland, 11 
N.W. 830, 48 Mich. 110. 

Mo.—State v. Chicago, etc., R. Co., 
47 Mo.App. 212. 

44. lowa.—Mlller v. Hinz, 178 N.W. 
323, 189 lowa 123. 

45. Miss.—Yalabusha v. Carbry, 11 
Mias. 529. 

43- Utah.—^Douglas v. Distrlct Court 
of Salt LaJke County, 146 P. 662, 
45 Utah 486. 

47. lowa.—Cable Co. v. Miller, 143 
N.W. 94, 162 lowa 351. 

48. N.T.—Weaver v. MlUer, 176 N. 

T.S. 609, 187 App.Div. 827. 

60 C.J. p 60 note 8. 

49. lowa.—Brlll v. Sac County, 191 
N.W. 859, 196 lowa 132. 

60 C.J. p 60 note 9. 

50. Exceptloas to argnmeat 
Attorneys could lawfully stipulate 

that defendant would be entltled to 


reserve and have benefit of excep¬ 
tions that it might be lawful for him 
to make during course of prosecu- 
tor’a argument .—Bx parte Hallinan, 
14 P.2d 797, 126 CaI.App. 121. 

51- Mont.—Herman v. Jeffrles, 1 P. 
11, 4 Mont. 513, error dlsmlssed 122 

U. S. 634, 30 L..Ed. 1242. 

60 C.J. p 60 note 10. 

General objectlon to argument 
Agreement by attorneys that gen- 
eral objection should stand to ali por- 
tions of argument was an improper 
Interference with orderly trial proce- 
dure.—Bller v. Paul Revere Life Ins. 
Co., 291 N.W. 866, 228 lowa 1247. 
Fraotlce not reoommended 
The making of stipulation that ali 
evidence be received by the court 
subject to any and all objections, In- 
cluding competency of wltnesses and 
documentary evidence, for purpose of 
saving time required to make objec¬ 
tions, is not to be recommended for 
purposes either of trial or of appeal. 
—^Davls V. Davis, 292 N.W. 804, 228 
lowa 764. 

52. Colo.—Haverly Invincible Min. 
Co. V. Howcutt, 6 Colo. 674. 

60 C.J. p 60 note 11. 

53. Ind.—Hartford Nat. P. Ins. Co. 

V. Burton, 168 N.E. 87, 91 Ind.App. 
196. 

60 C.J. p 60 note 12. 
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54. Cal.—Sedarovich v. Paul, 60 P.2d 
871, 16 Cal.App.2d 462. 

Where no stLpnlatlon for continuanoe 
Where parties stlpulated several 
times that case might be set for trial 
at any time after certain stated 
dates, dlsmlssal of action for want of 
prosecution where no action was tak¬ 
en to brlng case to trial for over flve 
years after action was filed was prop- 
er, under statute, where none of the 
stipulations contalned agreement for 
continuance of trial.—^Rosenfelt v. 
Scholtz, 62 P.2d 381, 17 Cal.App.2d 
443. 

Dlsmlssal held not abuse of dlsore- 
tlon 

Cal.—Sedarovich v. Paul, 60 P.2d 871, 
16 Cal.App.2d 452. 

55, Tex.—Claunch v. Osborn, Clv. 
App., 23 S.W. 937. 

60 C.J. p 60 note 14. 

Construction, operation, and effect of 
stipulations as to instructions and 
verdict see infra $26. 

66. Md.—Sittig v. Birkenstack, 35 
Md. 273. 

67. Colo.—Thompson v. Davis, 184 P. 
2d 133, 117 Colo. 82. 

Tex.—^Needham v. Cooney, Clv.App„ 
173 S.W. 979. 

58. Ga.—Webster ▼. Dundee Mortg., 
etc., Co., 20 S.E. 310, 93 Ga. 278 
—^Jackson v, Stewart, 20 Ga. 120. 
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dered, in a prescribed forni,59 that a majority ver- 
dict may be rettirncd,50 that the jury may return 
a sealed verdict to be opened by the court in their 
absence,®! that the jury may award a stated amount 
of damages,®2 that the jury may assess damages 
in currency if they find for plaintiff,®^ that, if 
plaintiff has a recovery, the court may add interest 
to the verdict, in its discretion,®^ that the jury may 
compute values on a basis fixed in the stipulation,®^ 
that the jury shall find in their verdict ali the facts 
which certain evidence tends to prove,®® that the 
amount of the verdict may be reduced,®*^ that a ver¬ 
dict may be amended at a subsequent term,®® or 
that the court may set aside a verdict returned by 
stipulation to the clerk and judgment entered out of 
the county after the term, if the jury misunderstood 
the instructions or decided contrary to the weight 
of the evidence.®® On the other hand, it has been 
held that, where a case is tried by the court with- 
■out a jury, a statute requiring formal findings of 
fact or a statement of essential facts cannot be 
dispensed with by a stipulation of the partiesJ® 

(12) As to Judgments and Executions 

The parties may stipulate to extend the time for ren- 
•dition of Judgment, as to the character of the judgment 
•or order to be entered, and various other matters In con- 
nectlon with Judgment or execution, but they cannot 
atipulate as to the meaning or effect of the Judgment. 

The parties may stipulate to extend the time for 
rendition of judgment,as to the character of the 


judgment or order to be entered,that recovery 
in attachment proceedings against a third person by 
plaintiff and defendant in the instant case be dis- 
tributed ratably between them,*^® that a confession 
of judgment should be held in escrow as long as the 
debtor performed the conditions imposed on him,*^^ 
to reduce the amount of the judgment by consent,*^® 
and that the court may modify the decree as might 
be deemed just.^® It has been held, however, that 
a stipulation in conflict with the provisions of a 
judgment may be properly disregarded,'^'^ and that 
the parties cannot stipulate as to the meaning or 
effect of the judgment of the courtJ® 

The parties may stipulate for a stay of execu¬ 
tion or that no execution would be taken out 
pending a motion for new trial;®® or that execution 
shall be stayed until Idie decision of a certain other 
case pending in another court or they may stipu¬ 
late to postpone an execution issued on a judgment 
fraudulently entered on condition that no motion 
be made to set aside the judgment.®® It has been 
held, however, that the parties cannot by stipulation 
require the court to issue a body execution where 
it lacks power to do so.®® 

Judgment notwithstanding verdict. Where the 
time for making a motion for judgment notwith¬ 
standing the verdict is prescribed by a mandatory 
statute, the time cannot be extended by stipulation 
of the parties.®^ 


59. Cal.—Sexey V. Adklson, 40 Cal. 
408. 

N.Y.—Jones v. Merchants' Nat, Bank, 
21 N.E. 672, 113 N.T. 629. 

•60. Ark.—Carpenter v. Wayne, 219 S. 
W. 736, 143 Ark. 103. 

61. U.S.—^Koon V. Phoenix Mut. L. 
Ins. Co., 111., 104 U.S. 106, 26 L.Ed. 
670. 

111.—St. Louls, etc., R. Co. v. Faitz, 19 
I11.APP. 86. 

62. Mich.—Thompson v, Walker, 234 
N.W. 144, 253 Mich. 126. 

50 C.J. p 61 note 22. 

63. Cal.—^Dreyfous v. Adama, 48 Cal. 
131. 

64. N.T.—^Nlchols V. Coleman, 89 N. 
T.S. 234, 96 App.Div. 353. 

50 C.J. p 61 note 24. 

65. Wla.—Stennett v. Bradley, 86 N. 
W. 467. 70 Wis. 278. 

66. Lally v. Rossman, 61 N.W. 1132, 
82 Wls. 147. 

67. U.S.--Lewis v. Wllson, Fla., 14 
S.Ct. 419, 161 U.S. 661. 88 L.Ed. 
267. 

68. N.T.—^BUepper v. Seymour House 
Corporation of Ogdenaburg*. 158 N. 
E. 29, 246 N.T. 85, 62 A.L:r. 955. 


69. N.C.—Cogbum v. Henson, lOS S. 
E. 377, 179 N.C. 631. 

70. N.T,—^Mason v. Lory Dresa Co., 
102 N.T.S.2d 285, 278 App.Div. 660. 

71. N.T.—Rosa v. Klng, 37 N.T.S. 
2d 243. 

60 C.J. p 61 note 81. 

Constructlon, operatlon, and effect of 
stipulations as to judgrments and 
executions see infra § 27. 
Judgments by consent see Judgments 
§§ 173-178. 

Revival of Judgments by agreement 
see Judgments § 648. 

Setting aside Judgrment by agree¬ 
ment generaJly see Judgments § 
281. 

Ezplratloii of jTLdge’8 term 

The parties may not stipulate that 
a former judge may enter Judgment 
after the explration of his term of 
office.—Salina Const. & Supply Co. v. 
Rlchards Const. Co., 104 N.T.S.2d 96, 
200 Mlsc. 796. 

72. N.T.—^Remy v. Remy, 80 N.T.S. 
2d 996, 177 Mlsc. 460. 

73. Cal.—Cordes v. Hardlng, 160 P. 
660, 27 Cal.App. 474. 

74. N.T.—^London, etc., Bank v. 
■Whlte, 147 N.T.S. 1009, 162 App. 
Dlv. 739. 


75, Ala.—Sharp v. Allgood, 14 So. 
16, 100 Ala. 183. 

Decree of allmony 

Pa.—Strlckler v. Strlckler, 10 A.2d 
69, 138 Fa.Super. 84. 

70. Pa.—^Manufacturers* Natural Gas 
Co. V. Birmingham & Brownsville 
Macadamized Turnplke Road Co., 
90 A 184, 243 Pa. 458. 

77- Tex.—Giraud v. Reserve Realty 
Co., Civ.App., 94 S.W'.2d 198, error 
refused. 

78. 111.—^People v. Traeger, 171 N.E. 
548, 339 111. 856. 

79. N.T.—Schlesinger v. Cabi e Oper- 
ating Co., 212 N.T.S. 147, 214 App. 
Dlv. 266. 

60 C.J. p 61 note 37. 

80. Cal.—^Hodgklns v. People's Wa- 
ter Co., 171 P. 945, 177 Cal. 730. 

81. Cal,—^Keys v. Warner, 46 Cal. 60. 

82. N.T.—Read v. French, 28 N.T. 
286. 

83. Vt.—Stone v, Brlgga, 26 A.2d 
828, 112 Vt 410. 

84. Wash.—^ECinz v. Crown Wllla- 
mette Paper Co., 27 P.2d 676, 175 
Wash. 316. 

Time for motion see Judgments S 61. 
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(13) As to Injunctions 

Parties may by stlpulation modify or dissolve an In- 
Junction, and on dissolution may stipulate the amount 
of damages. 

Parties may lawfully by stipulation modify^6 or 
dissolve®® an injunction; and, although a statute 
requires the filing of a motion to reinstate an in¬ 
junction within a designated time after order 
of dissolution, the parties may make a binding 
agreement extending the time where such agree- 
ment is consented to by the court.®*^ On dissolving 
a temporary injunction damages may be allowed 
in the sum consented to under the stipulation of 
the parties.®® 

(14) Other Stipulations 

A varlety of stipulations have been held valld; but 
it has been held that a stipulation that a court record is 
erroneous Is not binding on the trial court, and that a 
stipulation cannot alter the express statutory conditions 
of a bond. 

Various stipulations, other than those discussed 
above, have been held valid, including stipulations 
as to the appointment of an administrator by a 
foreign court,®® as to attorney^s fees,®® as to costs,®i 
as to expenses of administration,®® as to payment 
of designated funds to a party entitled thereto,®® 
as to the presentation of a claim against a munici- 
pality,®^ as to setting aside an order of the court,®® 
as to permitting the case to proceed in dual char¬ 


acter,®® and as to permitting a late filing of a 
written motion for a new trial.®*^ Where there is a 
written agreement to the effect that the filing of 
the briefs in the court below is waived, and that 
they may be filed in the appellate court, a motion 
to dismiss for failure to file the briefs in the court 
below will be overruled.®® It has been held that 
a stipulation that the record of the court trying the 
case is erroneous,®® or that the record of another 
court is erroneous,1 is not binding on the trial 
court, and that a stipulation cannot alter the ex¬ 
press statutory conditions of a bond.® 

§11. Construction in General 

a. In general 

b. Subject matter and surrounding cir- 

cumstances 

c. Construction as a whole 

d. Implied terms and qualifications 

a. In Greneral 

In the construction of stipulations the rules applicable 
to the construction of contracts are generally applicable; 
the primary rule is to ascertain and glve effect to the 
intention of the parties. 

Rules applicable to the construction of contracts,. 
as discussed in Contracts §§ 294-372, have generally 
been held applicable in the construction of stipula¬ 
tions, and they have been construed in accordance 
therewith.® The primary rule in the construction 


85. Neb.—Gentle v. Pantel Realty 
Co., 234 N.W. 574, 120 Neb. 630. 

60 C.J. p 61 note 42. 

86. 111.—^Brackebusli v. Dorsett, 27 
N.B. 934, 138 111. 167. 

Consent to: 

Dissolution see Injunctions § 242. 
Disobedience see Injunctions § 266 
b. 

Jurisdiction see Injunctions § 168 
d. 

87- Ky.—^McCreary County v. Bry- 
ant, 191 S.W. 119, 173 Ky. 363. 

88. 111.—^Litzelman v. Town of Fox, 
1 N.E.2d 916, 285 Ill.App. 7. 

89. Mo.—Leutzinger v. McNeely, 273 
S.W. 241, 216 Mo.App. 699. 

60 C.J. p 62 note 61. 

90. N.Y.—^Petition of Salomon, 111 
N.T.S.2d 684. 

60 C.J. p 62 note 52. 

91. Mo.—In re McManus' Estate, 
App., 199 S.W. 422. 

60 C.J. p 62 note 53. 

SteiLOffxaplier’s fee for transcxlptlon 
N.Y.—^People ex rei. Loft, Inc., v. 
Sexton, 1 N.Y.S.2d 7, 165 Misc. 664. 

92. N.Y.—^In re Brower, 130 N.Y.S. 
191, 71 Misc. 398, 8 Mills Surr. 104. 

60 C.J. p 62 note 54. 

93. N.Y.—^In re DuflTs Estate, 257 N. 
Y.S. 648, 143 Misc. 905. 


94. Ala.—^Athens v. Miller, 66 So. 
702, 190 Ala. 82. 

60 C.J. p 62 note 55. 

95. Parties may, wltb tlie oonrfs ap- 
proval, enter into a stipulation to set 
aside a former order, even though it 
is beyond the time allowed for ap- 
peal.—Goostree v. U. S., C.C.AI11., 
110 P.2d 444. 

96. Cal.—^In re Arms' Estate, 199 P. 
1053, 186 Cal. 654. 

60 C.J. p 62 note 56. 

97. Ky.—Samuels v. Commonwealth, 
49 S.W.2d 312, 243 Ky. 623. 

98. Tex.—^Adams v. State, 193 S.W. 
1067, 81 Tex.Cr. 114. 

99. Cal.—^Delijian v. Rosenburg, 25 
P.2d 228, 134 Cal.App. 264. 

1. U.S.—^Bledsoe v. Johnston, D.C. 
Cal., 58 P.Supp. 129. 

2. Attaohment bond 

S.C.—^Kimbrell v. Heffner, 161 S.E. 
175, 163 S.C. 36, 80 A.L.R. 691. 

3. U.S.—^Nelson v. Montgomery 
Ward & Co., lowa, 61 S.Ct 693, 312 
U.S. 373, 86 L.Ed. 897, rehearing 
denied Nelson v. Montgomery Ward 
& Co., 61 S.Ct. 804, 312 U.S. 716, 
86 L.Ed. 1145, mandate conformed 
to Montgomery Ward & Co. v. Nel¬ 
son, 299 N.W. 401, 230 lowa 942— 
Inhabitants of City of Plainfield v. 
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Palmer, C.C.A.N.J., 72 F.2d 312— 
Connor v. Yellow Cab Co., D.C.Pa.,, 
72 F.Supp. 442—Bowles v. Greene, 

D. C.Kan., 66 F.Supp. 875—^Pacific 
Gas & Electric Co. v. Rallroad 
Commission of California, D.C.Cal., 
26 F.Supp. 607—Freeman v. Pre- 
mier Mach. Oo., D.C.Mass., 25 F. 
Supp. 927. 

Ariz.—State v. McEuen, 26 P.2d 1005, 
42 Ariz. 385. 

Cal.—Mathewson v. Naylor, 64 P.2d 
979, 18 Cal.App.2d 741. 

111.—Wilson V. Singleton, 103 N.E.2d 
72, 410 111. 611. 

Kan.—^Bnsch v. Ensch, 138 P.2d 491, 
167 Kan. 107. 

Mass.—^Eno v. Prime Mfg. Co., 69 N. 

E. 2d 284, 317 Mass. 646—Edinburg 
V. Allen Squire Co., 12 N.E.2d 718, 
299 Mass. 206. 

Mo.—^Ford V. Louisville & N. R. Co., 
196 S.W.2d 163, 356 Mo. 362—Hue- 
gel V. Huegel, 46 S.W.2d 157, 329 
Mo. 571. 

Okl.—^Evans v. Raper, 93 P.2d 764, 
186 Okl. 426. 

Utah.—^Richlands Irr. Co. v. West- 
vlew Irr. Co., 80 P.2d 458, 96 Utab 
403—Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

60 C.J. p 62 note 59. 

AmblgnoTLS stipulations 

Resort must be had to rules of con- 
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of stipulations is that the court must, if possible, 
ascertain and give effect to the intent of the par¬ 
ties.^ The construction, however, is not dependent 
on the secret purposes, motives, or expectations of 
one of the parties.® Also, the court will not, by 
construction, extend a stipulation so as to give it an 
«effect beyond its terms and beyond what the parties 
intended.6 Its language will not be so construed 
as to give it the effect of an admission of a fact 


§ 11 

obviously intended to be controverted,^ or a waiver 
of a right not plainly intended to be relinquished.® 

Reasonable construction. A stipulation will not be 
given a forced construction.^ It should and will 
receive a fair construction,i^> one which will render 
it reasonable and just to both parties, rather than 
unreasonable or unjust,ii and such as will aid a 
fair trial on the merits.^^ 


struction where the stipulation Is 
ambiguous.—Green v. Lobergr, 237 N. 
W. 274, 206 Wis. 221. 

By oouxt 

(1) Where parties cannot agree, 
court may construe stipulation.—^Pio¬ 
neer Irr. Dist. v. American Ditch 
Ass’n, 1 P.2d 196, 60 Idaho 732. 

(2) The inferences to be drawn 
from stipulated facts are the func- 
tion of the court.—Black v. Black, 
204 P.2d 950, 91 Cal.App.2d 328. 
«QnestioiL of law 

The construction of a stipulation is 
A Questlon of law for the court.—^Bll- 
llngslea v. Billingslea, 162 P.2d 276. 
194 Okl. 400. 

BtlpalatloiL as lucludlng statute 

Provisions of Emergency Price 
Control Act and all regulatlons there- 
under become part of any stipulation 
pertainlng to any matter covered by 
them.—Slegel v. Bowers, 58 N.T.S. 
2d 187, 185 Mlsc. 684. 

4. U.S.—^U. S. ex rei. Hoehn v. 
Shaughnessy, C.A.N.T., 175 F.2d 
116, certiorari denled 70 S.Ct. 142, 
338 U.S. 872, 94 L.Ed. 535—Hodgson 
on Reflnlng Co. v. U. S., 74 CtCl. 
303. 

Arlz.—In re Brandfs Estate, 190 P. 

2d 497, 67 Ariz. 42. 

Oal.—^Palmer v. City of Long Beach, 
199 P.2d 962, 33 Cal.2d 134—In re 
Howe’s Estate, 199 P.2d 69, 88 Cal. 
App.2d 454—Theatrical Enterprises 
V. Perron, 7 P.2d 361, 119 Cal.App. 
671. 

Fla.—Federal Land Bank of Columbia 
V. Brooks, 190 So. 737, 139 Fla. 606. 
111.—General Elee. Co. v. Industrial 
Commission, 104 N.E.2d 267, 411 
111. 401. 

Mo.—^Huegel v. Huegel, 46 S.W.2d 
167, 329 Mo. 571. 

N.T.—Santini Bros. v. Smith, 293 N. 

T.S. 766, 260 App.Div. 53—^Pergruson 
V. Stebbins, 32 N.Y.S.2d 73, 177 
Misc. 498. 

Utah.—^Richlands Irr. Co. v. West- 
view Irr. Co., 80 P.2d 468, 96 Utah 
403. 

Wis.—Green v. Loberg, 237 N.W. 274, 
206 Wis. 221. 

60 C.J. p 60 note 62. 

Borm not controlUng 

The court Is concemed with sub- 
atance and Intent, rather than the 
form of a stipulation.—Central Nat. 
Bank of Rlchmond v. First & Mer- 


chants Nat, Bank of Bichmond, 198 
S.E. 883, 171 Va. 289. 

5. Ala.—Ex parte Hayes, 9 So. 166, 
92 Ala. 120. 

Tex.—^Heirs of Watrous v. McKie, 64 
Tex. 65. 

e. U.S.—U. s. ex rei. Hoehn v. 
Shaughnessy, C.A.N.T., 176 P.2d 
116, certiorari denied 70 S.Ct. 142, 
338 U.S. 872, 94 L.Ed. 636—Benz 
V. Celeste Fur Dyeing & Dresslng 
Corp., C.C.A.N.T., 136 F.2d 846— 
Krafiet V. Cohen, C.C.A.Pa., 117 F. 
2d 679—International Ry. Co. v. 
Prendergast, D.C.N.Y., 62 P.2d 293 
—^Fairbanks, Morse & Co. v. Har- 
rison, D.C.I11., 63 P.Supp. 495— 

U. S. V. Globe Indemnlty Co., D.C. 
N.Y., 17 P.Supp. 838, afflrmed, C.C. 
A., 94 P.2d 676, certiorari denled 
Globe Indemnlty Co. v. U. S., 68 S. 
Ct. 1047, 804 U.S. 676, 82 L.Ed. 1638. 
Ky.—Samuels v. Commonwealth, 49 
S.W.2d 312, 248 Ky. 623. 

MJlch.—^Bston v. Robert Brown, Lim¬ 
ited, 282 N.W. 896, 287 Mich. 44. 
W.Vfiu—Gilkerson v. Baltimore & O. 
R. Co., 61 S.E.2d 767, 132 W.Va. 
133. 

60 C.J. p 62 note 61. 
mcluslon of others 
In action by Corporation to recov- 
er excise taxes alleged to have been 
erroneously Imposed on cash distri¬ 
butione to stockholders, where stipu¬ 
lation, flled after statute of limlta- 
tlons had expired, stated that con- 
sent to maintain action had been giv¬ 
en by one stockholder only and that 
consent of others would be obtained, 
action could not be maintained on be- 
half of stockholders who had not con- 
sented thereto, notwithstanding stip¬ 
ulation, since as to them action was 
barred.—Sharp & Dohme v. U. S., C.C. 
A.Pa., 144 P.2d 456. 

Bemarks of Judge 
Where it was necessary for the 
court to make flndings, even though 
the parties stipulated for appoint- 
ment of appralser of property, re- 
marks of trial Judge that judgment 
would be entered in accordance with 
stipulation, even if construable as 
discloslng trial Judge’s understandlng 
that flndings were unnecessary to en- 
try of Judgment, did not estop el- 
ther party to Insist that stipulation 
be understood according to its terms. 
—^Petroleum Midway Co. v. Zahn, 146 
P.2d 371, 62 Cal.App.2d 645. 
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7. Arlz.—^In re Brandfs Estate, 190 
P.2d 497, 67 Arlz. 42. 

Cal.—^Palmer v. City of Long Beach, 
199 P.2d 962, 33 Cal.2d 134. 

Mo.—Huegel v. Huegel, 46 S.W.2d 
167, 329 Mo. 671. 

N.J.— Corpus Juris olted lu Baumann 
v. Munn, 49 A.2d 143, 144-146, 134 
N.J.Law 648. 

Ohio.—Beyer v. Miller, 103 N.E.2d 
588, 90 Ohio App. 66. 

Wash.— Corpus Juris dted lu State v. 
Wehinger, 47 P.2d 36, 39, 182 Wash. 
860. 

60 C.J. p 62 note 62. 

8. Arlz.—^In re Brandfs Estate, 190 
P.2d 497, 67 Ariz. 42. 

Cal.—^Palmer v. City of Long Beach, 
199 P.2d 952, 33 Cal.2d 134—Record 

V. Indemnlty Ins. Co. of North 
America, 229 P.2d 861, 103 CaLApp. 
2d 434. 

Mo.—^Huegel v. Huegel, 46 S.W.2d 
167, 329 Mo. 671. 

Ohio.—^Beyer v. Miller, 103 N’.E.2d 
688, 90 Ohio App. 66. 

Wash.— Corpus Juris dted lu State 
V. Wehinger, 47 P.2d 36, 39, 182 
Wash, 360. 

60 C.J. p 62 note 63. 

Blght to objeot 

A stipulation as to proper amount 
of attorney’s fees, if any were allow- 
able, did not waive right to object to 
allowance of attomey’s fees.—^Brite 
V. Orange Belt Securitles Co., 182 So. 
892, 133 Fla. 266. 

9. Cal.—^In re Howe’s Estate, 199 P. 
2d 59, 88 Cal.App.2d 454. 

60 C.J. p 62 note 63 [b]. 

10. Cal.—Collier v. Merced Irr. Dist., 
2 P.2d 790, 213 Cal. 654—Theatrical 
Enterprises v. Perron. 7 P.2d 361, 
119 CaLApp. 671. 

N.Y.—^Isler V. Isler, 24 N.Y.S.2d 401, 
260 App.Div. 1032, reargument de¬ 
nied 26 N.Y.S. 998, 261 App.Div. 
827. 

11. Cal.—^In re Howe's Estate, 199 
P.2d 69, 88 Cal.App.2d 464. 

Mo.—Huegel v. Huegel, 46 S.W.2d 
167, 329 Mo. 671. 

Utah.—^Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

60 C.J. p 63 note 64. 

12. Ariz.—^In re Brandfs Estate, 190 
P.2d 497, 67 Ariz. 42. 

Cal.—^Palmer v. City of Long Beach, 
199 P.2d 962, 33 Cal.2d 134—Thea¬ 
trical Enterprises v. Ferron, 7 P,2d 
861, 119 Cal.App. 671. 
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§ 11 

Liberal construcHon. While as a general rule 
stipulations are to be construed liberally^^ and in 
furtherance of justice,!^ and not in a narrow and 
technical manner,!^ construction can be had only 
where there is room for construction; and, in the 
absence of a showing as to surrounding circum- 
stances, it is the duty of the courts to ascertain 
the intent of the parties from the stipulation as 
evidenced by the writing, and no words are to be 
added to it or substituted in its stead.i® The court 
will not write into the stipulation something which 
the parties did not see fit to include therein.^^ 

Favorable construction. In cases of doubt, that 
construction will be adopted which is most favorable 
to the party in whose favor the stipulation was 
made.^S 

Meaning of words and phrases. Words or phrases 
are to be given their ordinary and popular meaning 
if the context does not show that they are used in 


a peculiar senseA^ Technical words and phrases 
are to be given their technical meaning ,20 and terms 
having a well defined legal meaning are to be given 
that meaning.2i Such terms, however, should not 
be permitted to vitiate the plain terms of the stipu- 
lation,22 unless they were evidently used in a 
different sense.23 

Expressio unius. The doctrine that an express 
mention of one thing implies the exclusion of an- 
other has frequently been applied to stipulations.24 

Recitals in stipulation. Recitals of the cause and 
occasion of the stipulation are to be considered,25 
but they cannot be used for the purpose of en- 
larging the specific undertaking.26 

In favor of effectiveness. A construction will be 
avoided, if possible, which will make the stipula¬ 
tion frivolous or ineffectual.27 

Effect given to entire stipulation. A stipulation 
should not be construed so as to make a portion of 


13. U.S.—^North American Mercan- 
tile Co. V. U. S., 18 C.C.P.A., Cus- 
toms, 74. 

Arlz.—^In re Brandt*s Estate, 190 
P.2d 497, 67 Arlz. 42. 

Cal.—^Palmer v. City of Long Beach, 
199 P.2d 952, 33 Cal.2d 134—Thea- 
trical Enterprises v. Perron, 7 P.2d 
361, 119 Cal.App. 671. 

Mo.—Bradford v. Kurn, 146 S.W.2d 
644, 235 Mo.App. 1282. 

Tex.—Corpus OTuris cited lu Firestone 
Tire & Rubber Co. v. Chipman, Clv. 
App., 194 S.W.2d 609, 610—Ameri¬ 
can Pidellty & Casualty Co. v. New- 
man, Clv.App., 60 S.W.2d 482, man¬ 
damus granted on otber grounds 
American Pidelity & Casualty Co. 
V. McClendon, 81 S.W.2d 493, 126 
Tex. 41, and set aslde on other 
grrounds American Pidelity & Cas¬ 
ualty V. Newman, Clv.App., 83 S.W. 
2d 710. 

Utah.—^Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

W.VsL —Gllkerson v. Baltimore & O. 
R. Co., 61 S.E.2d 767, 132 W.Va. 
133. 

60 C.J. p 63 note 65. 

14. Ariz.—^In re Brandt's Estate, 190 
P.2d 497, 67 Ariz. 42. 

Fla.—^Federal Land Bank of Colum- 
bia v. Brooks, 190 So. 737, 139 Fla. 
506. 

Utah.—Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

60 C.J. p 68 note 65. 

15. Ariz.—In re Brandfs Estate, 190 
P.2d 497, 67 Ariz. 42. 

Cal,—Theatrical Enterprises v. Fer- 
ron, 7 P.2d 351, 119 Cal.App. 671. 

Fla.—^Federal Land Bank of Colum- 
bia V. Brooks, 190 So. 737, 139 Fla. 
506. 

16. Mo.—Hanchett Bond Co. v. Glore, 
232 S.W. 159, 208 Mo.App. 169. 


17. Cal.—In re Howe's Estate, 199 
P.2d 59, 88 Cal.App.2d 454. 

18. Arlz.—In re Brandfs Estate, 190 
P.2d 497, 67 Ariz. 42. 

Mo.—^Bradford v. Kum, 146 S.W.2d 
644, 235 Mo.App. 1282. 

60 C.J. p 63 note 67. 

Stipulaut a layman wlthont conusel 
The fact that stipulant was a lay¬ 
man appearing without counsel will 
not require his stipulation, made in 
open court, to be given a narrow con¬ 
struction, where he was a man of 
alfairs with experience ia buslness 
matters and nothing is made to ap- 
pear that he was either ignorant or 
inexperlenced, or that any advantage 
was taken of him, or that he did not 
fully comprehend the full meaning 
of his stipulation and the implica- 
tions necessarily arlsing therefrom.— 
Deseret Sav. Bank v. Walker, 2 P. 
2d 609, 78 Utah 241. 

19. U.S.—Sunde & D’Bvers Co. v. 

U. S., 17 C.C.P.A., Customs, 24. 

N.J.—Wyckoff V. Monmouth County, 
21 A,2d 791, 127 N.J.Law 268. 

Utah.—^Richlands Irr. Co. v. West- 
vlew Irr. Co., 80 P.2d 468, 96 Utah 
403. 

60 C.J. p 63 note 68. 

Xnvestxnent 

The use of the term "Investment" 
In a stipulation with one of the par¬ 
ties to a suit of the manner of the 
making of the Investment implies an 
actual investment and is inconsistent 
with the idea of a merely colorable 
transfer designed to conceal the mls- 
approprlation of the money.—^Butler 

V. Walsh, 62 N.T.S. 918, 48 App.Div. 
459, 462. 

'^TTatU” 

Whether the word "untir* as used 
in a stipulation is a word of inclu-j 
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sion or exclusion cannot be deter- 
mlned by any general rule.—^Bantuel- 
le V. Bantuelle, Tex.Civ.App., 195 S. 

W.2d 686. 

20. Wis.—Steele v. Moss, 34 N.W. 
237, 69 Wis. 496, 2 Am.S.R. 756. 

60 C.J. p 63 note 69. 

21. Ark.-Brlde v. Walker, 176 S.W. 
2d 148, 206 Ark. 498. 

Where term uot defined 
Where the supreme court has not 
defined the terms "Record” and “Rec- 
ords,” as applied to proceedings be- 
fore the secretary of state to test the- 
sufilciency of an initiative petition, 
it cannot be said as a matter of law 
what the parties to a stipulation 
meant when they used those terms.— 
In re Initiative Petition No. 158, 
State Question No. 229, 106 P.2d 786, 
188 Okl. 111. 

22. 111.—Christ v. Pacific Mut. L. 
Ins. Co., 231 111.App. 439, afflrmed 
144 N.E. 161, 321 111. 525. 

23. Mich.—Wilkins v. Huklll, 73 N. 
W. 898, 115 Mich. 694, 

60 C.J. p 63 note 71. 

24. Ga.—^Evans v. Thompson, 84 S. 
E. 128, 143 Ga. 61. 

60 C.J. p 65 note 94. • 

Expressio unius est exclusio alterius- 
defined see 35 C.J.S. p 283 note 57. 

25. Mo.—^Hannah v. Baylor, 27 Mo. 
App. 302. 

N.T.—^Matter of Rochester, 32 N.E. 
702, 136 N.T. 83, 19 L.R.A. 161. 

26. Mo.—Guilford Bank of Guilfordt 
V. Hubbell, App., 138 S.W.2d 690. 

27. Pa.—Smlth v. Pennsylvanla R. 
Co., 156 A. 89, 304 Pa. 294. 

Utah.—^Deseret Sav. Bank v, Walker, 
2 P.2d 609, 78 Utah 241. 

60 C.J. p 63 note 74. 
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it meaningless,28 but every word, clause, and pro- 
vision thereof should be given effect if possible.^^ 

Good faith, The court will strive to avoid a con- 
struction which would make the stipulation decep- 
tive or niisleading,30 and will seek an interpretation 
which is consonant with good faith and honest pur- 
pose on the part of the attorneys;3i and a construc- 
tion will not be adopted which will permit of its 
being used as a trap to the disadvantage of one of 

the parties.82 

Understanding of one party presumptively known 
to other. Where the language of one party may be 
understood in more senses than one, it is to be in- 
terpreted in the sense in which he had reason to 
suppose it was understood by the other party.^ 3 

Practical construction by acts of parties. Where 
the parties to a stipulation have given a practical 
construction to it by their acts and conduct, such 
construction is entitled to great, if not controlling, 
weight in determining its proper meaning.®^ 

Grammatical construction. Striet grammatical 
construction will not be pennitted to override the 
manifest intention of the parties.35 


§ 11 

Clerical errors and omissions. The stipulation 
must be read according to the intention of the par¬ 
ties in spite of clerical errors and omissions,®® or 
the inadvertent use of words,®*^ 

Stipulation contradictmg evidence in the case will 
not be construed to mean that the parties agreed to 
something which was not true.®® 

Application to situation then existing. Ordinarily 
a stipulation is to be construed as covering the 
situation then existing, and not as controlling future 
conditions not in contemplation.®® 

b. Snbject Matter and Snrroimding Oircimi> 
stances 

8tipulatIons are to be construed with reference to 
their subject matter and In the llght of the eurrounding 
circumstances. 

The stipulation is to be interpreted with reference 
to its subject matter,and is to be read and con¬ 
strued in the light of the surrounding circumstanc- 
es^l and the whole record,^® including the state of 
the pleadings,^® the allegations therein,^^ the issues 
involved,^® the attitude of the parties in respect of 
the issues,^® and the statutory provisions affecting 


28. U.S.—Barnhart-Morrow Consol. 
V. C. L K., C.C.A.9, 150 F.2d 285. 

29. Kan.—^Korb v. lOnneapolis 
Threshlng: Mach. Co., 8 P.2d 502, 
188 Kan. 783. 

Utali.—^Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

30. U.S.—Citizens’ Bank of Wlchlta 
V. Farwell, Kan., 66 F. 570, 6 C.C.A. 
24. reheard 63 F. 117, 11 C.C.A. 108, 

N.T.—^Van Aernam v. Blelstein, 7 N. 
B. 637, 102 N.T. 365. 

31. Colo.—^Keator v. Colorado Coal, 
etc., Co., 32 P. 867, 3 Colo.App. 188. 

60 C.J. p 63 note 76. 

32. Colo.—^Riley v. Lemleux, 132 P. 
699, 24 Colo.App. 184. 

111.—Joseph Denunzi FTuit Co. v. 
Pennsylvanla Co., 172 Ill.App. 277. 

33. Cal.—People v. Nolan, 165 P. 715, 
83 Cal.App. 493. 

60 C.J. p 64 note 78. 

34. Cal.—U. S. Fldelity & Quaranty 
Co. V. Industrlal Accident Commls- 
slon of Californla, 23 P.2d 306, 132 
Cal.App. 655. 

N.T.—^In re Sutta^s Estate, 64 N.T.S. 
2d 672, afflrmed In re Lubman, 39 
N.T.S.2d 993, 266 App.Div. 994, ap- 
peal denled In re Sutta’s Will, 41 
N.T.S.2d 192, 265 App.Div. 1063. 

60 C.J. p 64 note 79. 

35. Mlss.—SafCold v. Home, 18 So. 
433, 72 Mlss. 470. 

60 C.J. p 64 note 80. 

30. Neb.—Gentle v. Pantel Realty 
Co., 234 N.W. 674, 120 Neb. 630. 

37. U.S.—Hodgson Oll Reflninff Co. 
V. U. S., 74 Ct.Cl. 803. 


38. Ky.—Globe, etc., P. Ins. Co. v. 
Porter, 291 S.W. 6, 218 Ky. 163. 

39. Cal.—^Record v. Indemnity Ins. 
Co. of North America, 229 P.2d 851, 
103 Cal.App.2d 434. 

Minn.—^Wade v. St. Paul Citizens" 
State Bank, 206 N.W. 728, 165 Minn, 
396. 

40. Cal,—Orr v. Forde, 282 P. 429, 
101 Cal.App. 694. 

60 C.J. p 64 note 84. 

Secundum subjectam materiam 
Words or phrases used with refer¬ 
ence to extrinslc facts or circum¬ 
stances are to be construed secundum 
subjectam materiam.—^Hodges v. Pin- 
gree, 108 Mass. 685. 

41. U.S.—^Hodgson Oll Reflnlng Co. 
V, U. S., 74 Ct.Cl. 303. 

Ariz.—^In re Brandfs Estate, 190 P.2d 
497, 67 Ariz. 42. 

Cal.—In re Howe's Estate, 199 P.2d 
69, 88 Cal.App.2d 464—^People v. 
Church, 136 P.2d 139, 67 Cal.App.2d 
Supp. 1032. 

Minn.—^Anderson v. Connectlcut Fire 
Ins. Co., 43 N.W.2d 807, 231 Minn. 
469. 

Mo.—^Huegel v. Huegel, 46 S.W.2d 
167, 329 Mo. 671. 

N.D.—^Bothum v. Bothum, 10 N.W.2d 
603, 72 N.D. 649. 

60 C.J. p 64 note 86. 

Conditions existing at time stipula¬ 
tion entered into 

Cal.—^Hecord v. Indemnity Ins. Co. 
of North America, 229 P.2d 851, 
103 Cal.App.2d 434. 
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Utah.—Smithfleld West Bench Irr. 
Co. V. Union Central Life Ins. Co., 
196 P.2d 249, 113 Utah 356. 

Oral proof 

Stipulation was held sufflciently 
ambiguous to require oral proof of 
surrounding facts and circumstances, 
in order to determlne true meaning 
and intention of parties.—Santini 
Bros. V. Smith, 293 N.T.S. 766, 250 
App.Dlv. 63. 

42. Ind.—^Pittman-Rlce Coal Co. v. 
Hansen, 72 N.E.2d 364, 117 Ind.App. 
608. 

43. N.J.—^Baumann v. Munn, 49 A.2d 
143, 134 N.J.Law 648. 

Tex.—J. W. Gaddy Butane Co. v. Al- 
manza, Clv.App., 252 S.W.2d 489. 
Utah.—^Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

60 C.J. p 64 note 86. 

44. Ind.—^Pittman-Rlce Coal Co. v. 
Hansen, 72 N.E.2d 364, 117 Ind.App. 
608. 

Utah.—^Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

60 C.J. p 64 note 87. 
m llght of negUgence charged 
Mo.—Massey-Harrls Harvester Co. v. 
Federal Reserve Bank of Kansas 
City, 48 S.W.2d 168, 226 Mo.App. 
916. 

45. N.J.—^Baumann v. Munn, 49 A. 
2d 143, 134 N.J.Law 548. 

Tenn.—^Brown v. McCulloch, 144 S. 
W.2d 1, 24 Tenn.App. 824. 

40. Cal.—People v. Nolan, 166 P. 716, 
33 CaLApp. 493. 

60 C.J. p 64 note 88. 
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e. Construction as a Whole 

Stipulatlons are to be conetrued as a whole. 

A stipulation must be construed as a whole and 
the intention of the parties collected from the en- 
tire instrument, and not from detached or isolated 
portions.'*® 

Several instruments. All the writings, if there 
are more than one, are to be treated as parts of one 
instrument and construed together.^® Where there 
is no conflict between them effect will be given to 

all.60 

d. Implied Terms and Qnaliflcationa 

Stipulatlons are construed according to thelr terms 
and the fair Implicatione arising therefrom, but the 
courts are dleinclined to Imply reservations or qualifica- 
tions which couid readily have been Inserted If the par¬ 
ties had so Intended. 

When the language is plain and free from am- 
biguity, the understanding of the parties must be 
ascertained from its terms,and then whatever 
those terms fairly imply will be deemed embraced 
within it.® 2 However, the courts are strongly dis- 
inclined to import into an unqualified stipulation 
reservations or qualifications which might readily 


have been inserted by the parties if such had been 
their intention.®® In any event it is never permis- 
sible for a court to do violence to a stipulation and 
indulge an inference of fact in direct contradiction 
to its express terms.®^ 

§ 12. Operation and Effect in General 

Stipulatlons are the equivalent of proof and prevent 
an independent examination by a JudiciaI officer or body 
with respect to the matters stipulated; they may be 
controlling In a subsequent action or triai of the cause 
and on appeal. 

A stipulation, although it is not itself evidence,®® 
is the equivalent of, and may be relied on as, 
proof,®® and to the extent that it is given effect it 
prevents any independent examination by a judicial 
officer or body with respect to the matters stipu- 
lated.®^ 

In subsequent action or triai or ofher cause. It 
has been held that stipulations may be made for a 
single triai or made generally.®® There is con- 
siderable diversity of holding as to the effect of 
stipulations on a subsequent triai of the same cause. 
This diversity of holding is due to some extent, 
but not altogether, to the nature of the subject mat- 
ter and to the provisions of the particular stipula¬ 
tion in suit®® A stipulation by an attorney in one 


47. Mlnn.—^Rolfe v. Burlington, etc., 

R. Co., 40 N.W. 267, 39 Mlnn. 398. 
60 C.J. p 64 note 89. 

48- Pa.—Northern Trust Co. v. Kahn, 
34 A.2d 329, 163 Pa.Super. 461. 

60 C.J. p 64 note 91. 

49. Ariz.—State v. McEuen, 26 P.2d 
1005, 42 Ariz. 385. 

60 C.J. p 65 note 92. 

50. Tex.—Combes v. Strlnger, 167 

S. W. 217, 106 Tex. 427. 

51- Cal.—Little v. Jacks, 8 P. 866, 
9 P. 264, 11 P. 128, 68 Cal. 343. 
N.T.—Schroeder v. Prey, 21 N.E. 410, 
114 N.Y. 266, 23 Abb.N.Cas. 96. 

52. N.T.—Schroeder v. Frey, supra. 
Pa.—Snyder v. Lebo, 23 Pa.Dlst. & 
Co. 465. 

Contraot properly entered ixito 

A stipulation that a contract has 
been entered into implies that it v^s 
properly entered into.—Moore v City 
of Kokomo, 60 N.E.2d 630, 223 Ind. 
293. 

Place of recordlng injBtrtiiuen,t 

Stipulation admitting instrument 
was duly recorded was admdssion 
that instrument was recorded in 
proper place, since phrase “duly re¬ 
corded*’ means recorded according to 
law.—^Blaisdell Automobile Co. v. 
Nelson, 164 A. 184, 130 Me. 167. 
Beason olalms not llenahle 
Where the parties stipulated that 
claims of a company were not llena- 
ble under statute glvlng lien for serv-, 


ices or materlals to be used or con- 
sumed in maklng public improve- 
ments or performing public work, the 
court would assume either that the 
parties regarded the claims as with- 
out the statute, or that claims arose 
before amendment of statute.—Mor¬ 
ris P. Fox & Co. V. State, 281 N.W. 
666, 229 Wis. 44. 

53. Md.—^Lanahan v. Heaver. 26 A. 
866, 77 Md. 605. 

60 C.J. p 65 note 98. 

54. S.D.—Scovel v. Pennington 
County, 282 N.W. 624, 66 S.D. 311. 

55. U.S.—Skidmore v. John J. Ca- 
sale, Inc., D.C.N.Y., 66 P.Supp. 282, 
afflrmed in part and reversed in 
part on other grounds, C.C.A., 160 
F.2d 627, certiorari denied 67 S.Ct. 
1205, 331 U.S. 812, 91 L.Ed. 1832. 

56. Cal,—^Rubattlno v. Industrial 
Accident Commission, 160 P.2d 638, 
65 Cal.App.2d 288. 

Ga.—Commercial Bank of Crawford 
V. Pharr, 43 S.E.2d 439, 76 Ga.App. 
364. 

Agreeznent of parties to settlement 
of clalm 

Approval by court wlthout testl- 
mony of contract settllng clalm as- 
serted by administrator was proper 
where the matter was submitted to 
the court with a stipulation by all 
the dnterested parties agreeing there- 
to, since, if evidence was required, 
the stipulation would be deemed its 
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equivalent.—^In re Shultz* Estate, 85 
P.2d 736, 103 Colo. 184. 

A substitute for evidence 
N.T.—Brown v. Brown, 87 N.T.S.2d 
105, 194 Mlsc. 975. 

Effect of ooufessory pleadlng 
Ind.—Schreiber v. Rlckert, 50 N.E.2d 
879, 114 Ind.App. 65. 

57. N.J.—^Phl Zeta of Lambda Chi 
Alpha Praternity v. City of New 
Brunswick, 8 A.2d 553, 123 N.J.Law 
237. 

58. Ind.—^App V. Class, 76 N.E.2d 
643, 226 Ind. 387. 

Extrinslc facts may determino 

Although a stipulation itself is not 
limited to a single triai, facts may be 
placed before the court in a second 
triai to Show the clrcumstances un¬ 
der which stipulation was made in 
order to determine whether stipula¬ 
tion was for a limited or general use. 
—^App V. Class, supra. 

59. Eabor board proceedlng 

A representation proceedlng con- 
dudted by National Labor Relatlons 
Board and proceedlng on board’s 
complaint subsequently flled couid 
not be separated, and a stipulation 
which was dled in representation pro- 
ceeding and formed basis of board’s 
filnaing therein concernlng Interstate 
actlvlties of employer couid be con- 
sidered in determinlng board's Juris- 
diction In complaint proceedlng.—^Na¬ 
tional Labor Relations Board v. Bot- 
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action will not bind his client or assignee in an- 
other, unless there is express acquiescence in the 
stipulation in the second action.60 Also a stipula- 
tion by a party in one proceeding will not bind him 
in a different proceeding in which the parties are 
not the same.®^ A stipulation, however, may be 
available against a party in another action or pro¬ 
ceeding, although not conclusive of the matter in- 

volved.®2 

On appeal. When a party by a stipulation makes 
a concession or adopts a theory on which his cause 


§§ 12-13 

of action is determined, he must abide by it on 
appeal.®3 

§ 13. Conclusiveness in General 

Valld stipulations are controlllng and conclusive as 
to ali matters properly contained, and necessarily includ- 
ed, therein, but they are not controlllng as to matters not 
covered thereby or matters which are not the proper 
subject of stipulation. 

As a general rule stipulations are conclusive as to 
all matters properly contained, and necessarily in- 
cluded, therein,®^ and which are an essential part 
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any Worsted Mills, C.C.A.3, 133 F.2d 
876, certiorari denied Botany Worsted 
Mills y. National Labor Relations 
Board, 63 S.Ct. 1164, two cases, 319 
U.S. 751, 87 L.Ed. 1706. 

Keld blxidiiisr oxL subseanent txlal 

(1) In general. 

Ala.—Sovereign Camp, W. O. W. v. 

Jones, 178 So. 891, 236 Ala. 378. 
Cal.—Gonzales v. Pacific Greyhound 
Lines, 214 P.2d 809. 34 Cal.2d 749— 
Crenshaw v. Smith, 168 P.2d 762, 
74 Cal.App.2d 266. 

Neb.—^Le Barron v. City of Harvard, 
262 N.W. 26. 129 Neb. 460, 100 A. 
L.R. 767. 

Okl.—^Atlas Life Ins. Co. v. Unger, 
177 P.2d 98, 198 Okl. 234. 

Tex.—^Leach v. Brown, Civ.App., 251 
S.W.2d 663, error refused. 

60 C.J, p 66 note 8 [a]. 

(2) Where during flrst trial on 
notes it was stipulated tbat 5udgment 
should be entered for plaintiff in an¬ 
other pendlng action, and referee 
should be appointed to state account 
In present action, trial court properly 
ordered reference agaln during sec¬ 
ond trial after reversal of judgment 
rendered on flrst trial.—^Pirst Nat 
Bank v. Stansbury, 5 P.2d 13, 118 Cal. 
App. 80. 

(3) A stipulation of the parties as 
to the interpretatlon of a will, made 
at the flrst trial of the case, may be 
received In evidence at a subsequent 
trial of the same suit, unless it is 
ciear that the stipulation was made 
only for the pendlng trial or was 
withdrawn, or unless the court, in the 
exercise of its discretion, deems it 
proper to relieve the party therefrom. 
—^In re Wecker*s Estate, 243 N.W. 
642, 123 Neb. 504. 

(4) Agreement that money should 
be held by trustee pendlng speclfled 
litigation or any other suit involving 
ownershlp of money applled to liti¬ 
gation subsequently Instituted.—^Ex 
parte Williams, 148 So. 323, 226 Ala. 
619. 

Held not blnding on subseqnent trlaJ 

(1) In general. 

D.C.—Santucci v. Mancuso, Mun.App., 
78 A2d 671. 

Wls.—^Paine v. Chlcago & N. W. Ry. 

Co., 268 N.W. 846, 217 Wls. 601, 

60 C.J. p 66 note 8 [b]. 


(2) A stipulation by an attorney 
for a town at the flrst trial that no- 
tlce of Injury to the town was valld 
was held not binding on the second 
trial.—^Brown v. Town of Wlnthrop, 
176 N.E. 50. 276 Mass. 43. 

(3) Where facts received in evi¬ 
dence in second trial obviated, wlth 
one exceptlon, use of stipulation en¬ 
tered Into by parties in prior trial, 
and that exceptlon was as to a con- 
clusion of law beyond power of 
agreement by attorneys or parties, 
court properly excluded stipulation in 
the second trial.—^App v. Class, 76 N. 
B.2d 543, 225 Ind. 387. 

Availablllty on subsequent trial of 

same cause of stipulation; 
Admitting deslgnated facts see in¬ 
fra § 24. 

As to pleadings on flrst trial see 
infra § 21. 

For trial of cause on agreed state- 
ment of facts see infra S 25. 
Llmiting and deflning issues on 
which controversy depends see 
infra § 22. 

Stipulation as admissible in evidence 
against party as judicia! admission 
on subsequent trial of cause or in 
another action see Evidence § 307. 
60- U.S.—^Board of Com*rs of Lake 
County, Colo. v. SutlifiC, Colo., 97 
F. 270, 38 C.C.A. 167. 

Cal.—^Davis v. Robinson, 123 P.2d 
894, 60 Cal.App.2d 700. 

Companlon oase in another oonrt 
Parties in an action in a federal 
court are not bound by concesslons 
made in a companlon case in a state 
court, which concesslons were made 
solely wlth reference to the action in 
the state court.—Gorham v. Mut. Ben. 
Health & Acc. Ass’n of Omaha, C.C. 
A.N.C., 114 F.2d 97, certiorari denied 
61 S.Ct 616, 312 U.S. 688, 85 L.Ed. 
1126. 

61. U.S.—N a c h m a n Spring-Filled 
Corporation v. Sprdng Products 
Corporation, C.C.A.N.Y., 74 F.2d 

710. 

Ark.—^Beene v. Hutto, 105 S.W.2d 
630, 106 S.W.2d 170, 194 Ark. 107. 
Patent Inftlngement action 
Where assignee of design patent 
waived proof of authenticlty of ref¬ 
erence article and consented to have 
it consldered ais prior art in patent 

31 


Infringement action, the assignee 
was not bound to make a simi lar 
waiver in subsequent patent Infringe¬ 
ment action against another alleged 
infringer, and the assignee was enti- 
tled to have the prior art establlshed 
by proof.—Gold Seal Importers v. 
Westerman-Rosenberg, Inc., C.C.A.N. 
T., 133 P.2d 192. 

62. Colo.—^Melnlck v. Bowman, 79 P. 
2d 368. 102 Colo. 384. 

63. Minn.—^Amundson v. Cloverleaf 
Memorlal Park Ass’n, 22 N.W.2d 
170, 221 Minn. 353. 

Tenn —Stearns v. Williams, 12 Tenn. 
App. 427. 

64. U.S.—Sadler v. Sadler, C.C.A. 
Nev., 167 P.2d 1—Andrews v. St. 
Louis Joint Stock Land Bank of 
St. Louis, Mo., C.C.A.MO.. 127 F.2d 
799—Skldmore v. John J, Casale, 
Inc., D.C.N.Y., 66 P.Supp. 282, af- 
firmed in part and reversed in part 
on other grounds, C.C.A., 160 P.2d 
627, certiorari denied 67 S.Ct. 1205, 
331 U.S. 812, 91 L.Ed. 1832. 

Cal.—Trozera v. McDonell, 21 P.2d 
706, 131 Cal.App. 473. 

Idaho.—^Hahn v. Nat. Cas. Co., 136 
P.2d 739, 64 Idaho 684. 

111.—General Elee. Co. v. Industrial 
Commisslon, 104 N.E.2d 267, 411 
111. 401—Wilson V. Slngleton, 108 
N.E.2d 72, 410 111. 611—Waterman 
V. Hali, 270 Ill.App. 668. 

Ind.—^McFarland v. Chrlstoff, 92 N.E. 
2d 655, 120 Ind.App. 416, rehearing 
denied 92 N.E.2d 867, 120 Ind.App. 
416. 

Minn.—^Amundson v. Cloverleaf Mem¬ 
orlal Park Ass’n, 22 N.W.2d 170, 
221 Minn. 353. 

N.Y.—Isler v. Isler, 24 N.Y.S.2d 401, 
260 App.Div. 1032, reargument de¬ 
nied 26 N.Y.S.2d 998, 261 App.Div. 
827. 

Pa.—^Aldrich v. Geahry, 80 A.2d 69, 
367 Pa. 262. 

Utah.—^Richlands Irr. Co. v. West- 
view Irr. Co., 80 P.2d 458, 96 Utah 
403. 

60 C.J. p 65 note 6. 

Evidence to dlsprove stipulated facts 
not admissible see Infra § 24. 
Based OXL anthorlty of court 
A stipulation between lltlgants dis- 
posing of questlons involved and 
made under supervlslon of court or 
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of the stipuIation,®5 Ordinarily a party will not be 
permitted to contradict a stipulation,®^ even though 
it is contrary to fact,®*^ and even though the stipu- 
lation affects the statutory and constitutional rights 
of the parties thereto.®^ The court may dispose of 
a pending cause on the basis of a stipulation for the 
compromise and settlement of the issues thereof,®^ 
and a stipulation is binding with whatever force and 
effect a proceeding in court may have.'^^ Jt has 
been stated that whether a stipulation in open court 
becomes binding and controlling depends on the 
circumstances under which it is made.*^! If parties 
stipulate to do or not to do a thing they ordinarily 


are bound thereby,'^^ ^nd a stipulation authorizing 
the court to determine all issues on the pleadings, 
depositions, and exceptions to the depositions, binds 
the parties thereto.*^® 

Stipulations are not binding on the parties and 
are not controlling as to matters which are not 
necessarily included therein/^ or as to matters 
which are expressly excluded therefrom;'^^ and a 
stipulation wholly prospective in its operation will 
not constitute a waiver of any rights or claims ac- 
cruing prior to its execution.76 Also a stipulation 
which exceeds the power of the parties will not con- 
trol their rights.*^Generally a stipulation is not 


of court*s representative derives ef- 
fect from the control of the court 
rather than from any virtue In the 
stipulation itself.—Perley v. Bailey, 
190 A. 670, 80 N.H. 369. 

Controls remedies 

Where action is settled by stipula¬ 
tion which provides for payment 
when fees are collected or the es- 
tate is settled the parties’ remedies 
are reauired to be based on that stip¬ 
ulation.—Slmon V. Sugarman, 6 N.Y. 

S.2d 19. 

PartlciLlar stipulations 

(1) Stipulation authorizing court to 
determine heirs.—In re Moore’s Es- 
tate, 16 N.W.2d 720. 310 Mich. 206. 

(2) Stipulation limlting insurer's 
liability.—Green v. Hawkeye Cas. Co„ 
99 N.E.2d 638, 343 Ill.App. 623. 

(3) Where, after municipallty vot- 
ed to acquire utility’s property, Pub¬ 
lio Service Commlssion, on stipula¬ 
tion of parties, included property 
which commlssion thought not to 
be withln calls of statute, neither 
municipality nor utility could com- 
plain, since they had consented there- 
to.—Wisconsin Power & Llght Co. v. 
Public Service Commlssion, 284 N.W. 
586, 231 W.ls. 390, rehearing denied 
Wisconsin Power & Llght Co. v. Pub¬ 
lio Service Commlssion of Wisconsin, 
286 N.W. 392, 231 Wis. 390. 

Matters conoluded 

(1) Generally.—^U. S. v. State of 
Okl., ex rei. State Hlghway Commls¬ 
sion of Okl., C.C.A.Okl., 168 F.2d 868. 

(2) In action to set aslde cease 
and desist order issued in proceed¬ 
ing to protect Public against fraud 
and deception, and to prevent petl- 
tioners from using three proper 
names, evldence In companion case 
that corporations other than those al- 
legedly entitled to exclusive use of 
the names used the names dld not 
indicato that stipulation entered into 
between parties was erroneous In 
stating that witnesses were availa- 
ble who would testlfy that they had 
been or would be mlsled and induced, 
as a consequence of use of names, to 
buy petitloner*s Products.—Galter v. 
Federal Trade Commlssion, C.A.7, 186 


F.2d 810, certiorari denied 72 S.Ct. 
34, 342 U.S. 818, 96 L.Ed. 619. 

65. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2d 665, 62 
Cal.App.2d 328. 

Immaterlal stipulations disregarded 
Paragraph of stipulation of facts 
was disregarded where it was imma¬ 
terlal in view of other facts admit- 
ted.—In re Lombardi’s Estate, 39 N. 

T. S.2d 62. 

68. Cal.—^Palmer v. City of Long 
Beach, 199 P.2d 962, 33 Cal.2d 134. 
Oontradiction by pleading 

U. S.—Gans S. S. Line v. U. S., C.C.A. 
N.T., 105 F.2d 955, certiorari denied 
60 S.Ct. 179, 308 U.S. 613, 84 L.Ed. 
512, motion denied 60 S.Ct. 1092, 310 
U.S. 668, 84 L.Ed. 1421. 

67. Ky.—^Toung v. Porter-Leach 

Hardware Co..' 148 S.W.2d 718, 285 
Ky. 625. 

68. N.T.—Siegel v. Bowers, 68 N.Y. 
S.2d 187, 185 MJsc. 684. 

69. Mo,—Hansen v. Hyan, 186 S.W. 
2d 595. 

70. Mo.—Keller v. Keklikian, 244 S. 
W.2d 1001, 362 Mo. 919. 

Judgment entered in accordance with 
stipulation as binding as though 
rendered after tria! see Judgments 
§ 630. 

71. Cal.—^Asher v. Johnson, 79 P.2d 
467, 26 Cal.App.2d 403. 

72. Ind.—State ex rei. Burdge v. 
Cummlngs, 195 N.E. 879, 208 Ind. 
292, 104 A.L.R. 1492. 

Pa.—Sacchone v. City of Scranton, 
Com.Pl., 40 Lack.Jur. 116. 

To make Improvemeut 
Where a stipulation of the nature 
of Improvement intended was made 
into the record in condemnation pro¬ 
ceeding by counsel for park dlstrict 
and landowners, stipulation bound 
dlstrict to make improvement as 
stipulated or become llable in dam- 
ages.—^Forest Preserve Dlst. of Cook 
County V. Eckhoff, 24 N.E.2d 62, 372 
111. 391. 

73. Pa.—Grocery & Food Ware- 
housemen Local Union No. 635 of 
the Intem. Broth. of Teamsters, 
ChaufCeurs, Warehousemen & Help- 
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ers of America, A. F. of L. v. Kro¬ 
ger Co., 70 A.2d 218, 364 Pa. 196. 

74. U.S.—U. S. V. New York Tei. 
Co., N.Y., 66 S.Ct. 393, 326 U.S. 638, 
90 L.Ed. 371. 

Ariz.—State v. McEuen, 26 P.2d 1005, 
42 Ariz. 385. 

Mlss.—Smith V. Mills, 24 So.2d 864, 
199 Mlss. 367. 

N.Y.—People v. Sack, 110 N.Y.S.2d 
556, 202 Misc. 571—Adrlan Steel 
Products Co. V. Rogers, 85 N.Y.S.2d 
838. 

Okl.—Dailey v. Sawatzky, 211 P.2d 
798, 202 Okl. 194. 

Tex.—Walker v. State, 163 S.W.2d 
207, 144 Tex.Cr. 363. 

Wis.—Chitek v. Horn, 42 N.W.2d 162, 
257 Wis. 9. 

60 C.J. p 66 note 6. 

Matters held not estabUshed by stip¬ 
ulation 

(1) In general.—^Mellink Steel Safe 
Co. V. Vaughn, C.C.A.Ohio, 141 F.2d 
389. 

(2) Where the facts contalned in a 
stipulation are either Insufflcient or 
immaterial to a determination of the 
issues, the stipulation itself cannot 
endow such facts with materiality or 
sufflclency.—^Rubattino v. Industrial 
Accident Commission, 150 P.2d 638, 65 
Cal.App.2d 288. 

75. U.S.—C. I. R. V. Boston Elevated 
Ry. Co., C.A.1, 196 F.2d 923. 

76. Mass.—Heywood v. Miner, 102 
Mass. 466. 

77. Cal.—In re Beville’s Estate, 162 
P.2d 229, 66 Cal.App.2d 271. 

Basis of tax 

An agreement among heirs or bene- 
flciaries under a will cannot change 
basis on which inheritance tax is to 
be computed, and same rule applies 
to those taking by operation of law 
because of intestacy.—^In re Beville’s 
Estate, supra. 

Matter held not legal concluslon 
Portlon of stipulation of corpora¬ 
tions that they were controlled by one 
person was not a concluslon of law 
so as not to be binding on corpora¬ 
tions in determlnlng whether they 
constltuted an employer under com- 
mon control provisions of Unemploy- 
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conclusive as to matters of law contained therein 
but a stipulation as to the law of another state has 
been held binding on the parties, on the basis that 
the laws of another state are facts and, hence, the 
stipulation was one of fact, not of lawJ® In vari¬ 
cus instances stipulations as to the nature of a 
transaction have been held not to be binding on the 
parties.8® It has also been held that a stipulation 
of counsel originally designed to expedite the trial 
should not be rigidly adhered to when it becomes 
apparent that it may inflict a manifest injustice on 
one of the contracting parties.^i 

A final judgment of a federal court in a case in- 
volving title to realty, rather than a stipulation in 
the record in that case, will be looked to in order 
to determine the rights of the parties.^^ Where it 
appears that the parties have stipulated or ac- 
quiesced in the proceedings in a court of general 
jurisdiction they become bound by the judgment 
entered.^3 Jn a prosecution of two persons accused 


of crime, represented by different attomeys, a stipu- 
latiion whereby it is agreed that the stipulations, 
motions, and objections of each attomey on behalf 
of one accused shall be considered as made on be¬ 
half of the other is applicable to the ordinary 
procedure of the trial, and not to constitutional 
rights of those accused.Parties in probate pro¬ 
ceedings who through counsel have stipulated for 
the time and manner of examination of subscribing 
witnesses are not thereby disabled from moving that 
the appearance of one of the parties be stricken 
from the record because of such party’s lack of in- 
terest in the litigation.85 

§ 14. Persons Concluded 

A valld stipulation is binding on the parties thereto, 
but persons not par^ties to the stipulation are not bound 
thereby. 

As a general rule a valid stipulation is binding 
on the parties thereto, ^ 6 and acts as an estoppel on 


ment Compensatlon Act.—McGrew 
Paint & Asphalt Co. v. Murphy, 66 
N’.E.2d 416, 387 111. 241, 168 A.L.R. 
1229, certiorari denled 66 S.Ct. 661, 
323 U.S. 801, 89 L.Ed. 639, Rallway 
Paint Co. V. Murphy, 66 S.Ct. 661, 323 

U. S. 801, 89 L.Ed. 639, Dednox Inc. v. 
Murphy, 66 S.Ct. 661, 323 U.S. 801, 89 
L.Ed. 639, and Insul-Mastic Roodng 
& Sidlng Co. V. Murphy, 66 S.Ct. 661, 
323 U.S. 801, 89 L.Ed. 639. 

78. Idaho.—^Hahn v. Nat. Cas. Co., 
136 P.2d 739, 64 Idaho 684. 

StiptUatlon. of fact 

Stipulation that merchandlse In- 
volved Is of the same dutlable char¬ 
acter as certain groods which were 
found dutlable should be accepted as 
stipulation of fact merely Identify- 
Ing merchandlse.—^North American 
Mercantile Co. v. U. S., 18 C.C.P.A, 
Customs, 74. 

79. N.T.—^Keeler v. Templeton, 298 
N.T.S. 193, 164 Mlsc. 113, motion 
denled 300 N.Y.S. 868, 166 Mlsc, 
392. 

arotwlthstandlng contra state ded- 
sion 

A stipulation as to the law of a for- 
elgn state was held binding’ on the 
parties notwithstanding a decislon of 
the hlghest court of such state to the 
contrary made after the stipulation 
was entered.—^Keeler v. Templeton, 
supra. 

80. Partlcnlar traasactlons 

(1) Stipulation by government that 
transaction was a loan in proceeding 
to determine whether It was a loan 
or a sale for purpose of taxatlon was 
held not to bind government where 
Its intentlon in concedlng that trans¬ 
action was a loan was merely a con- 
cesslon that it was such merely in 
form.—Old Colony Trust Associates 

V. H^sett. C.C.AMass., 160 F.2d 179. 
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(2) Stipulation of counsel that 
contract is a condltional sale contract 
was held not to preclude it being con¬ 
sidered a ballment lease where on its 
face and by its terms it clearly Is 
such.—^W. K. Wetherlll & Co. v. 
Scheffel, 18 A.2d 680, 144 Pa.Super. 
166. 

81. U.S.—Maryland Cas. Co. v. Rick- 
enbaker, C.C.A,S,C,. 146 P.2d 761. 

82. Ky.—Triplett v. Bays, 149 S.W, 
2d 723, 286 Ky. 822. 

83. N.Y.—^Powley v. Borland Bldg. 
Co., 24 N.E.2d 109, 281 N.Y. 423— 
In re Malloy's Estate, 17 N.E.2d 
108, 278 N.Y. 429. 

84- U.S.—Himmelfarb v. U. S., C.A. 
Cal., 176 P.2d 924, certiorari denied 
70 S.Ct. 103, 338 U.S. 860, 94 L.Ed. 
627, and Ormont v. U. S., 70 S.Ct. 
103, 338 U.S. 860, 94 L.Ed. 627. 

85. N.Y.—^In re Brownlng's Estate, 
276 N.Y.S. 262, 163 Mlsc. 664. 

86. U.S.—H. Hackfeld & Company v. 
U. S., Hawaii, 26 S.Ct. 466, 197 U. 
S. 442, 49 L.Ed. 826—^Westlnghouse 
Elee. Corp. v. Bulldog Elee. Prod¬ 
ucts Co., C.A.W.Va., 179 P.2d 139 
—Sadler v. Sadler, C.C.ANev., 167 
F.2d 1—Andrews v. St. Louis Jolnt 
Stock Land Bank of St. Louis, Mo., 
C.C.AMO., 127 P.2d 799—-Ahles 
Realty Corporation v. Commlsslon- 
er of Interna! Revenue, C.C.A., 71 
F.2d 160, certiorari denled Ahles 
Realty Corporation v, Helverlng, 65 
S.Ct. 141, 293 U.S. 611, 79 L.Ed. 701 
—^Agnew V. American President 
Lines, D.C.Cal., 73 F.Supp. 944, af- 
flrmed in part and reversed in part 
on other grounds, CA., 177 P.2d 107, 
certiorari denled American Presi¬ 
dent Lines v. Agnew, 70 S.Ct. 838, 
339 U.S. 951, 94 L.Ed. 1364, fol- 

1 lowed in, C.A., Pederer v. American 
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President Lines, 177 P.2d 111, cer¬ 
tiorari denled American President 
Lines V. Pederer, 70 S.Ct. 838, 339 

U. S. 951, 94 L.Ed. 1364, afflrmed in 
part and reversed in part on other 
grounds, C.A., Grlffln v. American 
President Lines, 177 P.2d 111, cer¬ 
tiorari denled American President 
Lines v. Griffln, 70 S.Ct. 838, 839 U. 
S. 961, 94 L.Bd. 1364—Skidmore v. 
John J. Casale, Inc., B.C.N.Y., 66 P. 
Supp. 282, afflrmed in part and re¬ 
versed in part on other grounds, C. 
C.A., 160 P.2d 627, certiorari denled 
67 S.Ct. 1206, 331 U.S. 812, 91 L.Ed. 
1832—Reed v. Hardt, B.C.Pa, 62 P. 
Supp. 42, afflrmed, C.C.A., 137 P.2d 
706—^Webster v. State Mut. Life 
Assur, Co. of Worcester, Mass., D. 
C.Cal., 60 F.Supp. 11, modlfled on 
other grounds, C.C.A., 148 P.2d 315 
—^Bunte Bros. v. Standard Choco- 
lates, D.C.Mass., 45 F.Supp. 478— 
Frigorifico Wilson De La Argentina 

V. Weirton Steel Co., D.C.W.Va., 31 
F.Supp. 214. 

Ala.—Soverelgn Camp, W. O. W. v. 

Jones, 178 So. 891, 235 Ala. 378. 
Cal.—^Palmer v. City of Long Beach, 
199 P.2d 952. 33 Cal.2d 134—City of 
Los Angeles v. Cole, 170 P.2d 928, 
28 Cal.2d 609—^McGuire v. Baird, 
70 P.2d 916, 9 Cal.2d 363—Collier 
V. Merced Irr. Dist., 2 P.2d 790, 213 
CaJ. 664—Sterling Drug v. Benatar, 
App., 221 P.2d 966, 99 Cal.App.2d 
393—In re Howe’s Estate, 199 P.2d 
69, 88 Cal.App.2d 464—Capital Nat. 
Bank of Sacramento v. Smith, 144 
P.2d 666, 62 Cal.App.2d 328—Metro¬ 
politan Water Dlst of Southern 
California v. Adams, 134 P.2d 882, 
67 Cal.App.2d 674—^Parteh ▼. 

Adams, 130 P.2d 244, 66 Cal.App.2d 
1—Burdick v. Wittich, 116 P.2d 90. 
46 Cal.App.2d 466—Trozera v. Mc- 
Donell. 21 P.2d 706, 131 CaLApp. 
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them.®'^ This rule mcludes a stipulation made by | ing a triai,®® a stipulation made in open court®^ and 
an agent,a stipulation by an attorney®® made dur- | 


473—Corbett v. BenioflP, 14 P.2d 
1028, 126 CaLApp. 772. 

Fla.—Troup v. Bird, 53 So.2d 717— 
State ex rei. Laney v. Walker, 19 
So.2d 507, 165 Fla. 41—Welch v. 
Gray Moss Bondholders Corp., 176 
6o. 529, 128 Fla, 722—Bsch v. FOrs- 
ter, 168 So. 229, 123 Fla. 905— 
Swann v. L. Maxcy, Inc., 162 So. 
696, 120 Fla, 283—^Penney v. First 
Tnist & Savings Bank, 136 So. 806, 
102 Fla. 186. 

Idaho.—^Hahn v. Nat. Cas. Co., 136 P. 

2d 739, 64 Idaho 684. 

111.—Wilson V. Slngleton, 103 N.E.2d 
72, 410 111. 611—Shell Oil Co. v. In- 
dustrial Commission, 94 N.E.2d 888, 
407 111. 186—^People v. Rave, 66 N. 
B.2d 23, 392 111. 436—Gletl v. Com- 
missioners of Drainage Dist. No. 1 
of Town of Bois D*Arc, 61 N.E.2d 
512, 384 111. 499—Plenderlelth v. 
Bdwards, 169 N.E. 780, 328 111. 431 
—Waterman v. Hali. 270 Ill.App. 
558. 

Ind.—Gilbert v. Lusk, App., 106 N.E. 
2d 404—^McFarland v. Chrlstoff, 92 
N.B.2d 656, 120 Ind.App. 416, re- 
hearlng denled 92 N.B.2d 867, 120 
Ind. App. 416—Cole v. Sheehan 
Const. Co.. 57 N.E.2d 626, 116 Ind. 
App. 303—Schrelber v. Rlckert, 50 
N,B.2d 879, 114 Ind.App. 65. 
lowa,—Burnett v. Poage, 29 N.W.2d 
431, 239 lowa 31. 

Ky.—^Toung V. Porter-Leach Hard¬ 
ware Co., 148 S.W.2d 718, 286 Ky. 
626—^Reliance Life Ins. Co. of 
Plttsburg, Pa., v. Curlin, 126 S.W. 
2d 847, 277 Ky. 633—Pendleton v, 
City Nat. Bank of Mayfleld, 106 S. 
W.2d 977, 269 Ky. 260. 

Mass.—Whitcomb v. Hearst Corp., 
107 N.B.2d 296—Abbott v. Llnk- 
Belt Co., 88 N.E.2d 561, 324 Mass. 
673—Edinburg v. Allen Squire Co., 
12 N.E.2d 718, 299 Mass. 206. 

Mlch.—Pryor v. Brlggs Mfg. Co., 20 
N.W.2d 279, 312 Mlch. 476, 161 A. 
L.R. 699. 

Mlnn.—^Lappinen v. Union Ore Co., 29 
N.W.2d 8, 224 Mlnn, 396—Amund- 
son V. Cloverleaf Memorial Park 
Ass'n, 22 N.W.2d 170, 221 Mlnn. 353 
—Lichterman v. Laundry and Dry 
Cleaning Drivers Union, Local No. 
131, 283 N.W. 762, 204 Mlnn. 76. 
Mlss.—Dantzler v. Mississlppl State 
Highway Commission, 199 So. 367, 
190 Miss. 137. 

Mo.—Keller v. Kekllklan, 244 S.AV.2d 
1001, 362 Mo. 919—^Hansen v. Ryan, 
186 S.'W.2d 695—McCrory v. Kurn, 
App., 101 S.W.2d 114—Hadley 
Bros.-Uhl Co. v, Scott, App., 93 S. 
W.2d 276. 

Mont.—^Espeland v. Espeland, 109 P. 1 
2d 792, 111 Mont. 365. 

Neb.—In re Wortman's Estate, 12 N. 
W.2d 701, 144 Neb. 141—^LeBarron 
V. City of Harvard, 262 N.W. 26, 
129 Neb. 460. 100 A.L.R. 767. i 


N.J.—WyckoflC V. Monmouth County, 
21 A.2d 791, 127 N.J.Law 268— 
Altshul V. Astor Coal Distributors, 
16 A.2d 619, 126 N.J.Law 643—New 
Jersey Suburban Water Co. v. Town 
of Harrlson, 3 A.2d 623, 122 N.J. 
Law 189—^Bernstein & Loubet v. 
Mlnkin, 191 A. 733, 118 N.J.Law 
203. 

N.M.—Mosley v. Magnolla Petroleum 
Co., 114 P.2d 740, 45 N.M. 230. 

N.T.—^Foley v. Equitable Life Assur. 
Soc., of U. S., 49 N.B.2d 611, 290 
N.T. 424—In re MaBoy^s Estate, 17 
N.E.2d 108, 278 N.T. 429—Burmes- 
ter V. De Luela, 189 N.E. 231, 263 
N.T. 316—^People ex rei. Bryant 
Park Building v. Miller, 36 N.T.S. 
2d 903, 264 App.Div. 912, afflrmed 
60 N.E.2d 662, 291 N.T. 628—Isler 
V. Isler, 24 N.T.S.2d 401, 260 App. 
Div. 1032, reargument denled 25 
N.T.S.2d 998, 261 App.Div. 827— 
Santini Bros. v. Smlth, 293 N.T.S. 
766, 250 App.Div. 63—^Brown v. 

Brown, 87 N.T.S.2d 105, 194 Misc. 
975—Siegel v. Bowers, 58 N.T.S.2d 
187, 186 Mlsc. 684—^Winthrop Chem¬ 
ical Co. V. Blackman, 288 N.T.S. 
389, 169 Mlsc. 451—In re Melzak^s 
Estate, 276 N.T.S. 607, 163 Misc. 
600—S toner v. Oneida Motor Car 
Co., 276 N.T.S. 426, 164 Mlsc. 97— 
Salamina v. Tartaglla, 106 NT.S. 
2d 487—^Empire Trust Co. v, Rayn- 
olds, 100 NT.S.2d 930—In re Ri- 
ley's Will, 85 N.T.S.2d 879—Holly¬ 
wood Plays V. Columbla Pictures 
Corp., 77 N.T.S.2d 668, afflrmed 83 
N.T.S.2d 302, 274 App.Div. 912, re- 
versed on other grounds 86 N.E.2d 
869, 299 N.T. 61, 10 A.L.R.2d 722, 
reargument denled 87 N.E.2d 70, 299 
N.T. 683—^Nostdahl v. Flnnegan, 68 
N.T.S.2d 466. 

N.C.—Gorham v. Pacific Mut. Life 
Ins. Co. of Callfornia, 1 S.B.2d 669, 
215 N.C. 195—Wolfe v. Galloway, 
190 S.E. 213, 211 N.C. 361. 

N.D.—Schott V. Enander, 16 N.W.2d 
303, 73 N.D. 352. 

Okl.—^Evans v. Raper, 93 P.2d 764, 
185 Okl. 426—Callaway v. Sparks, 
89 P.2d 276, 184 Okl. 669—Silmon v. 
Rahhal, 62 P.2d 601, 178 Okl. 244. 

Pa.—^McRoberts v. Burns, 88 A.2d 
741, 371 Pa. 129—^Aldrich v. Geahry, 
80 A.2d 59, 367 Pa. 262. 

S.C.—Trustees of Wofford College v. 
Burnett, 39 S.E.2d 166, 209 S.C. 92 
—^American Sur. Co. v. Hamrlck 
Mills, 9 S.E.2d 433, 194 S.C. 221. 

Tex.—^Jeter v. Radcliff Finance Corp., 
Civ.App., 247 S.W.2d 186, error re- 
fused no reversible error—^Lalrd v. 
Brown, Civ.App., 210 S.W.2d 276— 
Antone v. Stiles, Civ.App., 177 S.W. 
2d 246—^Heidingsfelder v, Rogers, 
Civ.App.. 96 S.W.2d 147. 

Utah.—Richlands Irr. Co. v. West" 
vlew Irr. Co., 80 P.2d 468, 96 Utah 
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403—^Deseret Sav. Bank v. Walker, 
2 P.2d 609, 78 Utah 241. 

Wis.—Haueter v. Budlow, 42 N.W.2d 
261, 256 Wls. 661—City of Wauwa- 
tosa V. Union Free High School 
Dist. of Town and City of Wau- 
watosa, 37 N.W.2d 855, 256 Wis. 

87. 

60 C.J. p 66 note 6. 

ConsexLt made part of record. 

The parties are bound by their 
stipulations, once fheir consent has 
been made a part of the record, untll 
relieved from them by judicial ac- 
tion.—^Kallka v. Munro, 83 N.E.2d 
172, 823 Mass. 542. 

Passive parties 

Active parties to lltlgation may 
bind passive parties by stipulation.— 
In re Kenfs Estate, 67 P.2d 901, 6 
Cal.2d 164. 

87. Cal.—^Parteh v. Adams, 130 P.2d 
244, 66 Cal.App.2d 1. 

S.C.—Trustees of Wofford College v. 

Burnett, 39 S.E.2d 165, 209 S.C. 92. 
Wis.—City of Wauwatosa v. Union 
Free High School Dist. of Town 
and City of Wauwatosa, 37 N.W.2d 
856, 266 Wis. 87. 

60 C.J. p 66 note 5. 

88. Ky.—Bllght V. Banks, 6 H.B. 
Mon. 192, 17 Am.D. 136. 

60 C.J. p 66 note 9 [a]. 

89. U.S.—^American Chemical Paint 
Co. V. Dow Chemical Co., C.C.A. 
Mlch., 164 F.2d 208. 

90. U.S.—^Maryland Cas. Co. v. Rick- 
enbaker, C.C.A.S.C., 146 F.2d 751. 

Cal.—Capital Nat. Bank of Sacra¬ 
mento V. Smlth, 144 P.2d 666, 62 
Cal.App. 2d 328. 

Mlnn.—^Amundson v. Cloverleaf Me¬ 
morial Park Ass'n, 22 N.W.2d 170, 
221 Minn. 363. 
untll fiual JndgmezLt 
A stipulation entered into during 
course of a trial is binding on the 
parties until recovery of final judg- 
ment.—Bazer v. Vigdor, 9 N.T.S.2d 
906. 

91. Mlch.—Powell V. Martone, 83 
N.W.2d 914, 322 Mlch. 441—In re 
Moore's Estate, 16 N.W.2d 720, 310 
Mich. 206. 

Minn.—^Amundson v. Cloverleaf Me¬ 
morial Park Ass'n, 22 N.W.2d 170, 
221 Minn. 363. 

N.T.—Cost V. Benetos, 96 N.T.S.2d 
342, 276 App.Div. 975—^Appeal of 
Sember, 79 N.T.S.2d 166, 193 Mlsc. 
673—^De Santolo v. La Porte, 89 N. 
T.S.2d 114. 

Okl.—Callaway v. Sparks, 89 P.2d 276, 
184 Okl. 669. 

Pa.—^Munch v. Wugliotta, Com.Pl., 
26 Erle Co. 303. 

Tex.—^Messerole v. Messerole, Civ. 

App., 164 S.W.2d 189. 

Utah.—Deseret Sav. Bank v. Wedker, 
2 P.2d 609, 78 Utah 241. 
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acted on by the judge,92 and a stipulation which 
appears fair and reasonable and is spread on the 
record with the consent and approval of the court.23 
A stipulation has been held binding on the govem- 
ment,24 on assignees of the parties,25 on parties by 
class representation,96 and on persons accused of 
cnme.27 Where an administrator represents the 
heirs, a stipulation to which the administrator is a 
party is binding on the heirs.28 Although a stipula¬ 
tion provides that neither party shall be prejudiced 
thereby, the court may consider it where both par¬ 
ties in their evidence and in their arguments refer 
to it and its effect.29 

The general rule is well settled, however, that 


§ 14 

parties cannot by stipulation affect any rights but 
their own,^ and that persons not parties to the 
stipulation are not bound thereby.2 The rights of 
parties to the action who do not join in the stipula¬ 
tion,3 or of persons not parties to the action,^ or of 
parties the stipulation does not purport to bind,5 
or whose rights are expressly reserved by its 
terms,® are not bound by the stipulation; and this 
is especially true where the rights of those not 
made parties involve a matter of public interest.7 
Stipulations between the state and those accused in 
criminal cases will not affect the rights of third 
persons in civil proceedings.8 

In an action against one of two joint tort-feasors, 


92. Mass.—^Dalton v. Post Pub. Co., 
105 ]Sr.E.2d 385, 328 Mass. 595. 

Okl.—Callaway v. Sparks, 89 P.2d 
275, 184 Okl. 569. 

93. Mo.—Hansen v. Ryan, 186 S.W. 
2d 595. 

94- U.S.—U. S. V. Davlson, D.C.Pa., 
1 F.2d 465, afflrmed, C.C.A., U. S. 
by Lewellyn v. Davlson, 9 F.2d 
1022, certiorari denled 46 S.Ct. 484, 
271 U.S. 670, 70 L.Ed. 1143. 

95. 111.—Shepard v. Wheaton, 60 N. 
E.2d 47. 325 Ill.App. 269. 

N.T.—Junco V. La Cabana, Inc., 20 
KT.S.2d 781, afflrmed 25 N.T.S.2d 
779, 261 App.Div. 803. 

96. Pia.—^Dunscombe v. Smith, 190 
So. 796, 139 Fla. 497. 

60 C.J. p 66 note 11. 

97. Ohlo.—State v. Baer, 134 N.E. 
786, 103 Ohlo St. 585. 

Right of accused to walve jury trlal 
see Jurles § 86. 

98. Cal.—In re Kenfs Estate, 57 P. 
2d 901, 6 Cal.2d 154. 

99. lowa.—Mlller v. Perklns, 216 N. 
W. 27, 204 lowa 782. 

1. Mich.—Pittsburgh Piate Glass Co. 
V. Charles Klein Co., 140 N.W. 484, 
177 Mich. 399. 

Pa.—^Mllls Automatic Merchandlsingr 
Co. V. Brown, 47 Pa.Dist. & Co. 169. 

2. Mo.—City of St. Louis v. Gott- 
schall, App.. 121 S.W.2d 239. 

N.T.—Thomas v. Loomis, 80 N.T.S. 

2d 309, 273 App.Div. 680. 

Pa.—Pirri v. Clark, Com.PL, 32 Del. 

Co. 391, 57 York Leg.Rec. 17. 
SherUrs rlffht to fees 
A stipulation, requiringr judgment 
debtor to save creditor harmless from 
payment of sherilf's fees and pound- 
age as part of settlement of parties' 
dlfiCerences, dld not Impalr sherifC’s 
statutory rights to such fees and 
poundage on value of debtor's prop- 
erty, levied on by him under execu- 
tion.—^Nostdahl v. Flnnegan, 68 N.T. 

S.2d 466. 

3. Ga.—^Evana y. Citlzens & South¬ 


ern Kat. Bank, 57 S.B.2d 541, 206 
Ga. 441. 

Mich.—Speclaltles Distributing Co. v. 
Whitehead, 21 M.W.2d 926, 813 

Mich. 696. 

N.T.—Bowler v. Apex Bullders, 19 N. 

T.S.2d 501. 259 App.Div. 834—Lans- 
dell Co. v. Morrison, 89 N.T.S.2d 
870. 

60 C.J. p 67 note 15. 

Credltors of banknxpt not Jolnlng In 
stipTilation 

U.S.—Southern Ry. Co. v. U. S. Fi¬ 
deli ty & Guaranty Co., C.C.A.Ala., 

87 P.2d 118. 

Colo.—^Rossi V. Colorado Pulp & Pa¬ 
per Co., 299 P. 19, 88 Colo. 461, fol¬ 
io wed in Myers v. Beck, 299 P. 50, 

88 Colo. 457, and Myers v. Colorado 
Pulp & Paper Co., 299 P, 50, 88 
Colo. 459. 

Persons not Interested in snbjeot 
matter 

A written stipulation of facts with 
respect to distribution of funds did 
not blnd parties who were not asked 
to sign the document and who were 
not interested in such funds.—Capital 
Nat. Bank of Sacramento v. Smlth, 
144 P.2d 665, 62 Cal.App.2d 328. 

4. U.S.—Strand v. Garden Valley 
Telephone Co., D.C.Minn., 51 F. 
Supp. 898. 

Cal.—Tanner v. Tltle Insurance & 
Trust Co., 129 P.2d 383, 20 Cal.2d 
814. 

Ga.—Puckett v. Walker, 21 S.B.2d 713, 
194 Ga. 401. 

111. —Thorsch v. Haley, 35 N.E.2d 822, 
311 I11.APP. 295. 

N.J.—Breitman v. Jaehnal, 132 A- 291, 
99 N.J.Eq. 243, afflrmed Breitman 
v. Jaehnel, 135 A. 915, 100 N.J.Eq. 
559. 

N.T.—^Baksl v. WaJlman, 65 N.T.S.2d 
894, 271 APP.D1V. 422, afflrmed 74 
N.E.2d 172, 297 N.T. 456—Roblns 
Dry Dock & Repair Co. v. ^aviga- 
zione Libera Triestina S. 'A., 279 
N.T.S. 257, 164 Misc. 788, kfflrmed 
267 N.T.S. 908, 236 APP.D^iv. 841. 
afflrmed 185 N.E. 698, 261 N.T. 465, 
reargument denied 188 N.E. 47, 262 
N.T. 521, certiorari denled Moran 
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I Towing & Transp. Co. v. Robins 
I Dry Dock & Repair Co., 64 S.Ct. 72, 

I 290 U.S. 656, 78 L.Ed. 568, and 54 S. 

Ct. 72, 290 U.S. 657, 78 L.Ed. 669. 
Okl.—Turk v. Wood, 210 P.2d 662, 
202 Okl. 112. 

60 C.J. p 67 note 18. 

Stipulation by predecessor in titia 
Pa.—^In re Private Road in Junlata 
Tp., 61 Pa.Dlst. & Co. 418. 
Stlpnlations xnade In another aotlon 
Ark.—^Beene v. Hutto, 105 S.W.2d 630, 
106 S.W.2d 170, 194 Ark. 107. 

5- Mass.—Boston Safe Deposlt, etc., 
Co. V. Stratton, 156 N.E. 885, 269 
Mass. 465. 

N.T.—^Duncan Building & Loan Ass'n 

V. Llverpool, London & Globe Ins. 
Co., 174 A. 360, 12 N.J.Mlsc. 691. 

6. Cal.—^Rlchardson v. Chlcago 

Packing & Provlsion Co., 63 P. 74, 
6 Cal.Unrep. 606. 

60 C.J. p 67 note 17. 

7. Colo.—^Lockhard v. Feople, 178 P. 
565, 65 Colo. 558. 

60 C.J. p 67 note 19. 

Bate for nnemployment oontrlbations 
A stipulation that new units of 
original partnership which split Into 
several units, corporate and partner¬ 
ship, were being conducted as one 
employlng unit and one employer was 
not binding on state offlclal In assign- 
Ing rate for unemployment contribu- 
tlons, and did not permlt him to as- 
slgn to any of the units involved a 
rate different from that prescribed by 
statute for concerns commenclng 
business.—EI Queeno Distrlbutlng 
Co. V. Christgau, 21 N.W.2d 601, 221 
Minn. 197. 

Tax oommisslon 

A stipulation between attomey gen¬ 
eral for the state and attorney for es¬ 
tate that If admlnlstratrlx' petition 
for flnal distribution were granted by 
court no inheritance tax would be 
due did not bind tax commission.—In 
re Jones' Estate, 104 P.2d 210, 99 
Utah 373. 

8. Ariz.—State v. McEuen, 26 P.2d 
1005, 42 Ariz. 385. 
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it is proper to refuse to allow a stipulation that 
plaintiff had received a certam sum of money from 
the 'Other tort-feasor in consideration o£ plaintiff^s 
execution of a covenant not to sue to be read to 
the jury.9 

Attorney, Where a client changes attorneys dur- 
ing the progress of a proceeding, the successor at- 
tomey is not bound with respect to attorney’s fees 
by a stipulation entered into by his predecessor.^o 
A person signing a stipulation as attorney for one 
of the parties is bound not to inter fere with the 
performance of it^l 

Interveners, Stipulations entered into by the 
original parties have been held binding not only on 
them, but on others Corning into the case by inter- 

vention .12 

Purchasers of realty. In an action to recover 
land, a stipulation between the original parties is 
binding on those who purchase from defendants 
pending suit, and later become parties thereto.i^ 
Also, one who purchases realty from the purchaser 
at a mortgage foreclosure sale is bound by a stipu¬ 
lation of the grantors with respect to the boundary 
made in open court in a prior mechanicas lien suit 
affecting the realty.l^ 

Authenticity of writings, Where certain defend¬ 
ants by a stipulation admit the authenticity and 
genuineness of particular writings, it has been held 
that nonstipulating defendants are bound by such 
admissions until they disprove authenticity.15 

§15. -Persons under Disability 

Generally stipulations which are favorable to a per¬ 
son under disability or which merely facilitate the de- 
termination of the case will be enforced, but stipulations 
which surrender substantlal rights or are adverse or dis- 
advantageous to his interests will not be enforced. 


It has been stated broadiy in some decisions that 
stipulations may be binding on persons who are 
incapable of binding themselves by contract out 
of court,1® but the decisions are not in entire har- 
mony as to the character of stipulations which will 
be upheld and the circumstances under which they 
will be upheld. 

Persons non compos mentis, A stipulation of set- 
tlement, made in the course of litigation, will be en¬ 
forced against a mentally incompetent defendant, 
where it was the resuit of considerable negotiation 
and the interests of defendant were well cared for.i^ 
Also, it has been held that, where a review is 
granted on the petition of a guardian of a party 
who became insane after the trial, on a stipulation 
entered into by the guardian that no objection would 
be made to defendants testifying generally on the 
trial of the case in review, the stipulation is bind¬ 
ing on the legal representatives of petitioner after 
his decease.i® 

Infants. While it has been broadiy stated that 
no person has any authority to stipulate in behalf 
of a minor,^® and that infant defendants are not 
bound by a stipulation as to facts,^® the general rule 
is that the next friend or guardian ad litem of an 
infant may give a binding assent to such arrange- 
ments as will facilitate the determination of the 
case in which the rights of the infant are in- 
volved,2l this rule being subject to the limitation 
that the stipulation be approved and ratified by the 
court, on a showing that it is for the interest, or, 
at least, not prejudicial to the interest, of the in¬ 
fant. 2 2 However, a guardian ad litem or next 
friend cannot, in any event, by stipulations, sur¬ 
render substantial rights of the infant ;23 and stipu¬ 
lations and admissions of fact which are adverse 


9. 111.—^Puck V. City of Chlcaaro, 281 
IlLApp. 6. 

10. Cal.—^Berry v. Chaplin, 169 P.2d 
453, 74 Cal.App.2d 652. 

11. N.T.—In re Fred, 151 N.T.S. a76. 

12. Idaho.—^Pioneer Irr. IWst. v. 
American I>ltch Ass^n, 1 P.2d 196, 
50 Idaho 732. 

60 C.J. p 67 note 21. 

Parties snhseqTieiLtly intervenlng 

Where on appeal from declsion on 
appllcation for liquor llcense, parties 
made valid stipulation as to the 
Judge hefore whom appeal should be 
beard, such stipulation was required 
to .^be honored althougrh stipulation 
was not sigrned by protestants ob- 
jecting to the granting of the license, 
who subsequently Intervened.—Lane 
y. Ferguson, 156 P.2d 236. 62 Arlz. 
184. 


13- Tex.—^Delk v. Punchard, 64 Tex. 
360. 

14. Mlnn.—^Lobnitz v. Falrchlld, 243 
N.W. 62, 186 Minn. 215. 

15. U.S.—^U. S. V. Vehicular Parklng, 
D.C.Del., 52 F.Supp. 761. 

16. Fla.—^Esch v. Forster, 168 So. 
229, 123 Fla. 906. 

60 C.J. p 68 note 22. 

17. Minn.—^Fletcher v, James, 182 
N.W. 437, 148 Minn. 366. 

18. Me.—^Austin v. Dunham, 66 Me. 
533. 

60 aj. p 68 note 24. 

19. 111.—Askins v. Hott, 188 ni.App. 
235. 

20. IU.—Anderson v. Anderson, 60 
N.E. 810, 191 111. 100. 

21. U.S.—^Klngsbury v. Buckner, 111., 
10 S.Ct. 638, 134 U.S. 650, 33 L.Bd. 
1047. 

69 C.J. p 68 note 27. 

36 


22. Minn.—^Bidam v. Flnnegan, 60 N. 
W, 933, 48 Minn. 63, 16 L.R.A. 607. 

23. U.S.—^Kingsbury v. Buckner, 111., 
10 S.Ct. 638, 134 U.S. 650, 33 L.Ed. 
1047. 

Cal.—Berry v. Chaplin, 169 P.2d 442, 
74 Cal.App.2d 652. 

Guardian ad litem or next friend not 
authorized to concede, waive, or 
admit away any substantial rights 
of infant see Infants S 111 d. 
Dlstrlbntioii of ftULd l^m death clalm 
In distributlon of sum realized in 
settlement without court approval of 
a claim arlsing from death under the 
provisions of the Federal Bmploy- 
ers' Liability Act, the court is not 
bound by an agreement between coun- 
sel for adminlstratrix and counsel for 
guardian of decedenfs child as to the 
share of the fund which should go to 
the child.—^In re Walker’s Estate, 94 
Pittsb.Leg.J. 179, 67 Pa.Dist. & Co. 
496. 
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and disadvantageous to the interests of infant de- 
fendants are not authoritative with respect to the 
determination of their rights.24 

Married women. It has been held that counsel 
representing a party litigant may represent his 
Client in stipulating for a consent verdict, although 
the Client is a married woman,26 and also that a 
married woman defendant, who, by statute, can ap- 
pear in person, or by attorney, and defend herself, 
or in conjunction with her husband, as the case may 
be, is bound by a stipulation to abide the event of 
another suit.26 

§ 16. Persons in Whose Favor Operative 

A stipulation is available to the parties thereto, un- 
less by Its terms It Is restrlcted to the benefit of oniy 
some of the parties, but is not available to parties to the 
action who are not parties to It, or to persons who are 
not parties to the action. 

A stipulation is equally available to ali of the 
parties thereto,27 unless the stipulation by its terms 
restricts its benefit to one of the parties alone,28 
but is not available in favor of a party to the action 
who is not a party to the stipulation,^^ or to per- 
sons who are not parties to the action and a 


stipulation between plaintiff and some of defendants 
does not affect his rights as to.the other defend- 
ants.2i Ordinarily the courts should enforce an 
agreement between accused in a criminal case and 
a county attorney, where accused, in good faith 
and in reliance on the county attorney^s representa- 
tions, has executed his part of the agreement.22 
Where,'in proceedings against the state board of tax 
commissioners to review assessments, it was stipu- 
lated that the successful party should be entitled 
to tax as costs the stenographer's fees, a motion by 
a city as intervener, which was awarded costs in 
the final order, for a retaxation of costs for copies 
of the stenographer*s minutes furnished to counsel 
for the intervener and to the attomey-general should 
be granted.23 

§ 17. Conclusive Effect on Court 

Ordinarily courts are bound by, and must enforce, 
stipulations in respect of >matters which may validly be 
made the subject matter of stipulations. 

In the absence of grounds which will authorize a 
party to a stipulation to rescind or withdraw from 
it, discussed infra § 30, or the court to set it aside, 
infra § 35, the courts,24 both trial^S and appellate,®® 


24. N.J.—Fidellty-Phlladelphla Trust 
Co. V. Jameson, 45 A.2d 134, 137 N. 
J.Ba. 385—^Anderson v. Anderson, 
32 A.2d 83, 133 N.J.Ea. 311. 

25. Ga.—^Webster v. Dundee Mortg’., 
etc., Co., 20 S.E. 310, 93 Ga. 278. 

26. Mo.—Galbreath y, Rogers, 30 Mo. 
App. 401. 

27. Mass.—Becker v. Eastern Mas- 
sacbusetts St. Ry. Co., 181 N.B. 767, 
279 Mass. 436. 

60 C.J. p 68 note 32. 

28. lowa.—^Borland v. Chicago, etc., 
R. Co., 42 N.W. 690, 78 lowa 94. 

29. U.S.—^Metal Associates v. East 
Side Metal Spinning & Stamping 
Corp., C.C.A.N.T., 166 F.2d 163. 

60 C.J. p 68 note 34. 

30. U.S.—^Nachman Sprlng-Pllled 

Corporation v. Spring Products 
Corporation, C.C.A.K.T., 74 P.2d 

710. 

60 C.J. p 68 note 35. 

31- U.S.—^Metal Associates v. East 
Side Metal Spinning & Stamplng 
Corp., C.C.A.N.T., 166 F.2d 163. 

Cal.—Staples v. Hawthorne, 283 P. 67, 
208 Cal. 578. 

82. Okl.—^Hughes v. James, 190 P.2d 
824, 86 Okl.Cr. 231. 

33. N.T.—^People ex rei. New York 
Cent. & H. R. R. Co. v. State Board 
of Tax Com’rs, 142 N.Y.S. 683, 80 
Mlso. 567. 

60 C.J. p 68 note 37. 

34. IlL—Rooth V. Kusel, 273 IU.App. 
526. 


N.Y.—^Harris Structural Steel Co. v. 
Chapman, 295 N.Y.S. 443, 162 Mlsc. 
709. 

Okl.—Sllmon v, Rahhal, 62 P.2d 601, 
178 Okl, 244. 

Pa.—^McRoberts v. Burns, 88 A.2d 
741, 371 Pa. 129. 

Probate Court 

Cal.—^In re Howe's Bstate, 199 P.2d 
69, 88 Cal.App.2d 454. 

Customs court 

Stipulation that paintings are oil 
paintings and orlginal works of art- 
Ists must be accepted as fact by cus¬ 
toms court on importeris protest 
against classificatlon.—Progressive 
Pine Arts Co. v. U. S., 18 C.C.P.A., 
Customs, 306. 

35. U.S,—H. Hackfeld & Company v. 
U. S., Hawali, 25 S.Ct. 466, 197 U. 
S. 442, 49 L.Ed. 826. 

Cal.—Capital Nat. Bank of Sacramen¬ 
to V. Smith, 144 P.2d 666, 62 Cal. 
App.2d 328. 

Conn.—^Peiter v. Degenrign, 71 A.2d 
87, 136 Conn. 331. 

Fla.—Troup v. Bzrd, 53 So.2d 717— 
Corpus Juris olted lu Columbia 
Bank for Cooperatives v. Okee- 
lanta Sugar Cooperative, 62 So.2d 
670, 673—^Welch v. Gray Moss 

Bondholders Corp., 175 So. 629, 128 
Fla. 722—Corpus Juris clted lu 
Bsch V. Porster, 168 So. 229, 231, 
123 Fla. 905—^Lester v, Schutt, 162 
So. 726, 113 Fla. 669. 

Minn.—^Lappinen v. Union Ore Co., 
29 N.W.2d 8, 224 Minn. 396. 

N.J.—SharfC v. Tosti, 164 A. 826, 108 
N.J.Ba. 270. 


Pa.—^McRoberts v. Burns, 88 A.2d 
741, 371 Pa. 129. 

Phillppine.—Siping v.' Cacob, 10 Phil- 
Ippine 717. 

Tex.—Jeter v. Radcliff Pinance Corp., 
Civ.App., 247 S.W.2d 186, error re- 
fused no reversible error—Loyd v. 
Pierce, Civ.App., 89 S.W.2d 1035, re- 
versed on other grounds Pierce v. 
Loyd, 114 S.W.2d 867, 131 Tex. 401 
—Texas Sporting Goods Co. v. Tex¬ 
as Gulf Sulphur Co., Civ.App., 81 
S.W.2d 806. . 

Wis.—Town of Fox Lake v. Town of 
Trenton, 12 N.W.2d 679, 244 Wis. 
412. 

60 C.J. p 69 note 40. 

36. U.S.—^H. Hackfeld & Company v. 
U. S., Hawaii, 25 S.Ct. 466, 197 U. 
S. 442, 49 L.Ed. 826. 

Fla.—Troup v. Bird, 63 So.2d 717— 
Corpus Juris cited lu. Columbia 
Bank for Cooperatives v. Okeelanta 
Sugar Cooperative, 62 So.2d 670, 673 
—Welch V. Gray Moss Bondholders 
Corp., 176 So. 629, 128 Fla. 722— 
Corpus Juris dted lu. Esch v. Fors- 
ter, 168 So. 229, 231, 123 Fla. 906. 

Minn.—Lappinen v. Union Ore Co., 29 
N.W.2d 8, 224 Minn. 396. 

Miss.—^Doolittle v. Adams, 43 So. 961, 
90 Miss. 266. 

Mont.—Espeland v. Espeland, 109 P. 
2d 792, 111 Mont. 365. 

N.C.—Gorham v. Pacific Mut. Life 
Ins. Co. of California, 1 S.E.2d 569, 
216 N.C. 195. 

Tex.—Jeter v. Radcliff Pinance Corp., 
Civ.App., 247 S.W.2d 186, «rror re- 
fused no reversible error—^Loyd v. 
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and ofHcial referees to whom the cases are re- 
ferred,37 are bound by stipulations in respect of 
matters which may validly be made the subject mat- 
ter of stipulations. Courts are bound to enforce 
stipulations which parties may validly make,^^ 
where they are not unreasonable or against good 
morals or sound public policy.39 Ordinarily they 
have no power to strike out stipulations on their 
own motion without consent of the parties,^o or to 
abridge or amend such stipulations,^^ or modify or 
alter them in any material detail against objection 


of the parties,42 go beyond the terms thereof,43 
or to make findings contrary to the terms of a 
stipulation,44 or render a judgment not authorized 
by its terms.45 

On the other hand, all stipulations are not neces- 
sarily binding on the courts, and under the cir- 
cumstances of a particular case they may be justi- 
fied in disregarding them.46 A court cannot be de- 
prived by stipulation of its power to give equitable 
relief,47 and where the stipulation relates to matters 


Plerce, Civ.App., 89 S.W.2d 1036, 
reversed on other grounds Pierce v. 
Loyd. 114 S.W.2d 867, 131 Tex. 401. 
60 C.J. p 69 note 41, 
of oase « 

Where parties to appeaJ stipulate 
that court of appeals shall be bound 
by facts cited In prevlous supreme 
court oplnlon, court of appeals is 
likewise bound by law of such case.— 
Blythln v. Zangerle, 77 N.E.2d 379, 83 
Ohio App. 355. 

37. N.T.—Morse v. Morae Dry Dock 
& Repalr Co., 291 N.Y.S. 995, 249 
App.Dlv. 764. 

38. Fla.—^Welch v. Gray Moas Bond- 
holders Corp., 175 So. 529, 128 Fla. 
722—^Penney v. First Trust & Sav- 
ings Bank, 135 So. 805, 102 Fla. 
185. 

Minn.—^Amundson v. Cloverleaf Me- 
morial Park Ass'n, 22 N.W.2d 170, 
221 Minn. 353. 

N.Y.—In re Malloy»s Estate, 17 N.E, 
2d 108, 278 N.Y. 429—Cost v. Bene- 
tos, 97 N.Y.S.2d 799, 277 App.Dlv. 
880, reargument and appeal denied 
98 N.Y.S.2d 690, 277 App.Dlv. 900, 
motion denied 101 N.Y.S.2d 233, 
277 App.Dlv. 1047—Wllllam Ran- 
dall & Sons v. Garfield Worsted 
Mills. 165 N.Y.S. 125, 178 App.Dlv. 
196 reargument denied 166 N.Y.S. 
1118, 179 App.Dlv. 931—Brown v. 
Brown, 87 N.Y.S.2d 105, 194 Mlsc. 
976—Salamina v. Tartaglia, 106 N. 
Y.S.2d 487—De Santolo v. La Porte, 
89 N.Y.S.2d 114. 

Pa.—McRoberts v. Burns, 88 A.2d 741, 
871 Pa. 129. 

Utah.—Richlands Irr. Co. v. West- 
view Irr. Co.. 80 P.2d 468. 96 Utah 
403. 

Dlvlslon of damages 

Under stipulation between parties 
to wrongfui death action, providing 
that court should determine owner- 
ship of sum paid into court in set- 
tlement, courfs duty was to deter¬ 
mine the relative or comparative loss 
sufCered by the parties, rather than 
actual compensation payable to each 
in absence of the stipulation.—Fyfe 
V. Great Northern Ry. Co., 27 N.W.2d 
147, 223 Minn. 339. 

39. FJa.—Esch v. Forster, 168 So. 
229, 123 Fla. 905. 

N.Y.—Morse v. Morse Dry Dock & 
Bepair Co., 291 N.Y.S. 995, 249 App. 


Div. 764—Brown v. Brown, 87 N.Y. 
S.2d 105, 194 Mlsc. 976—In re Mel- 
zak’s Estate, 276 N.Y.S. 607, 153 
Mlsc. 600. 

40. N.Y.—Bump v. Hanigan, 162 N. 
Y.S. 966. 

41. lowa.—Clayton County v. Thein, 
216 N.W. 276, 204 lowa 911. 

42. Utah.—^Richlands Irr. Co. v. 
Westview Irr. Co., 80 P.2d 468, 96 
Utah 403. 

60 C.J. p 69 note 45. 

43- U.S.—^ICannel v. Kennedy, C.C.A. 
Pa.. 94 F.2d 487. 

N.Y.—^Mann v. R. Simpson & Co., 36 
N.B.2d 668, 286 N.Y. 450. 

60 C.J. p 69 note 46. 

44. Cal.—Capital Nat. Bank of Sac¬ 
ramento v. Smith, 144 P.2d 665, 62 
Cal.App.2d 328. 

Pa.—In re Hudson Coal Co., 193 A. 8, 
327 Pa. 247. 

Tex.—Texas Sportlng Goods Co. v. 
Texas Gulf Sulphur Co., Civ.App., 
81 S.W.2d 805. 

Utah.—^Richlands Irr. Co. v. West¬ 
view Irr. Co., 80 P.2d 458, 96 Utah 
403. 

Wis.—^Haueter v. Budlow, 42 N.W.2d 
261, 266 Wis. 661. 

60 C.J. p 69 note 47. 

Ksld snlELclent to support flndlngs 
Stipulation In workmen's compen¬ 
sation proceedlngs that employer had 
three or more employees In its em- 
ploy in the state on the date of acci¬ 
dent, and that employer had not pro- 
cured workmen’s compensation Insur¬ 
ance to cover its employees was suf¬ 
ficient to support flndlng that em¬ 
ployer was subject to the provisions 
of the Workmen*s Compensation Act. 
—Buckingham Transp. Co. v. Indus- 
trial Commission, 72 P.2d 1077, 93 
Utah 342. 

45. Cal.—^Mishkind v. Superior Court 
in and for Presno County, 183 P.2d 
915, 81 Cal.App.2d 360. 

Wis.—Town of Fox Lake v. Town of 
Trenton, 12 N.W.2d 679, 244 Wis. 
412. 

60 C.J. p 69 note 48. 

Defanlt judgnieiLt 

Action of court in entering default 
judgment at the request of third per- 
sons who were not directly interested 
in the inatter, and in violation of the 
stipulation of the parties directly in- 
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I terested was held unauthorized as in 
excess of jurisdiction.—^Mlshkind v. 
Superior Court in and for Fresno 
County, 183 P.2d 916, 81 CalJV.pp.2d 
360 

46. Conn.—Peiter v. Degenrlng, 71 

A.2d 87, 136 Conn. 331. 

Pa.—^Appeal of Zimmer, Cona.Pl., 33 

Erle Co. 132. 

Farty not entltled to complala 

If a falr opportunity is given to 
meet any change of front which arls- 
es out of repudiating agreed inter- 
pretation of regulation having the 
force of law, party who suffers from 
the repudiation may not complain, es- 
pecially where the repudiation is by 
a succeeding offlcial who differs with 
his predecessor.—^Dairymen's Deague 
Co-op. Ass'n V. Brannan, C.A.N.Y., 173 
P.2d 67, certiorari denied 70 S.Ct. 73, 
338 U.S. 825, 94 li.Ed. 501. 

TTuth of Btlpnlated f act 

(1) A court examinlng questlons 
may properly, and at times is duty 
bound to, find the fact set up in a 
stipulation to be untrue.—^Macklln v. 
Kaiser Co., D.C.Or., 69 F.Supp. 137. 

(2) Conclusiveness of stipulation 
in general see supra 9 13. 

Iilfe expectancy 

In determining whether jury's ver- 
dlct, awardlng damages for wrongfui 
death, was excessive, trial court had 
right to compute life expectancy in 
accordance with federal census bu- 
reau’s mortality table, printed in 
World Almanae, desplte parties' stip¬ 
ulation that earlier American mortal¬ 
ity table allotted shorter life expec¬ 
tancy.—Foerster v. Dlrelto, 170 P.2d 
986, 75 Cal.App.2d 328. 

Stipulation held not controlllng 

Supreme court is not controlled by 
stipulation of parties that if court 
should direct writ of certiorari to is- 
sue, record before court should be 
consldered as returned pursuant to 
writ, so that merits of controversy 
may be Immediately determlned.— 
Grant Lunch Corporation v. Drlscoll, 
29 A.2d 888, 129 N.J.Law 408, af- 
flrmed 33 A.2d 900, 130 N.J.Law 654, 
certiorari denied 64 S.Ct. 431, 320 U. 
S. 801, 88 L.Ed. 484. 

47- D.C.—^Laughlin v. Berens, 118 P. 

2d 193, 73 APP.D.C. 136. 
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in which the court has discretion and for which it 
is responsible it will carefully consider the matter 
and decide on the basis of the facts and the law.^8 
A stipulation entered into between counsel which 
materially affects the conduct of litigation, the rele- 
vancy of testimony, the number of witnesses used, 
and the time to be consumed in trying the matter 
is subject to the consent of the judge of the court 
involved.^® A court is not bound by, and will not 
enforce, a stipulation which the parties cannot 
validly make,so which imposes a nonjudicial func- 
tion on the court,which purports to confer ju- 
risdiction not otherwise possessed,62 which is con- 
trary to statutes intended to promote the public 
safety,®3 qj- which will violate established principies 
of procedure.^^ A stipulation for the submission 
of a cause as though arguments had been prepared 
and filed on certiorari is not binding on the review- 
ing court,®5 since the court is entitled to know what 
propositions are relied on by petitioner to sustain 
the writ directed to the reviewing court and to have 
such propositions supported by brief in argument.®® 
Further, courts ordinarily are not controlled or 
bound by agreements of counsel on questions of 
law,®*^ although in some instances courts have been 


held bound thereby.®* 

A court is not precluded from adopting findings 
on issues not determined by a stipulation of facts,®^ 
and, hence, it is authorized to adopt findings not in 
conflict with a stipulation on other issues necessary 
to the determination of the rights of other litigants 
who failed to sign the stipulation.®® A stipulation 
by the parties in probate proceedings as to the time 
and manner of examination of subscribing witnesses 
will not bar the court from excluding a party from 
the proceedings who has no interest in the litiga- 
tion.®i It has been held that an appellate court 
cannot take judicial notice of estate proceedings, 
even though under a stipulation the lower court 
was enabled to do so.®2 

§ 18. Conclusiveness and Effect of Particular 
Stipulations 

The general principies discussed supra §§ 1-17 
have been applied in determining the conclusiveness 
and effect of particular stipulations or types of 
stipulations, as considered infra §§ 19-29. 

Examine Pocket Parts for later cases. 


48. XnJtmctloiL 

(1) On applicatlon for Injunction, 
court will carefully consider language 
of Injunction, even though stlpulated, 
and may sIgn Injunction as stlpulated 
or may require testimony.—^Bowles v. 
Hudspeth, D.C.Or., 62 F.Supp. 803. 

(2) On prlce administratores appll- 
cation for eutry of Judgment for stlp¬ 
ulated sum and injunction, money 
judgment was entered and jurlsdic- 
tion and declslon as to injunction 
would be reserved pending determina¬ 
tion of peacetime pollcy with respect 
to contlnuance of price control in 
lumber industry.—^Bowles v. Hud¬ 
speth, supra. 

49. W.Va.—Gilkerson v. Baltimore & 
O. R. Co., 61 S.B.2d 767, 132 W.Va. 
133. 

50. U.S.—Sac & Fox Indians of lowa 
V. Sac & Fox Indians of Oklahoma, 
45 Ct.Cl. 287, afflrmed 31 S.Ct. 473, 
220 U.S. 481, 65 L.Ed. 552. 

Wis.—State v. McArthur, 23 Wis. 
427. 

Matters which may be subject of 
stipulation see supra § 10. 

51. Wis.—State v. McArthur, supra. 
60 C.J. p 69 note 50. 

Duty of court is to administer 
rights and obligatlons as they exlst, 
not as parties may choose to substi¬ 
tute others.—^Dalrymen*s League Co- 
op. Ass’n V. Brannan, C.A.N.T., 173 
F.2d 57, certiorari denled 70 S.Ct 73, 
338 U.S. 825, 94 L..Ed. 501. 


52. U.S.—Chickasaw Nation v. U. S., 
121 CtCl. 41. 

53. Wis,—State v. Wetzel, 243 N.W. 
768, 208 Wis. 603, 86 A.L.R. 274. 

Beasonableness of statute 
In prosecutlon for violatlng stat¬ 
ute regulating length of truck-seml- 
traller comblnatlon, parties' stipula¬ 
tion that combination used was safer 
than that permitted, and testimony 
on which stipulation was based could 
be considered only in determining 
whether statute reasonably related to 
safety.—State v. Wetzel, supra. 

54. Fla.—Bconomy Cash & Carry 
Cleaners v. Cleaning, Dyeing & 
Pressing Board, 174 So. 829, 128 
Fla, 408. 

55. lowa.—Touche v. Franklin, 207 
N.W. 337, 201 lowa 480. 

56. lowa.—Touche v. Franklin, su¬ 
pra. 

57. U.S.—American Chemical Paint 
Co. V. Dow Chemical Co., C.C.A. 
Mlch., 164 P.2d 208. 

Questions of law as not matters 
which may be the subject of stip¬ 
ulation see supra § 10. 

Inoldeutal questions of law 

Incidental questions of law relat- 
ing to relevancy determined by coun¬ 
sel in arrivlng at facts and stipula¬ 
tions should not cause rejection of 
stipulations.—^North American Mer- 
cantile Co. v. U. S., 18 C.C.P.A. 74. 
Subsldiary questions of law 
Court cannot be controlled by 
agreement of counsel on subsldiary 
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questlon of law, even though parties 
have so stlpulated.—U. S. v. One 1935 
Model Pontiae Sedan Automobile, 
Motor No. 6-11834, D.C.Ky.. 15 F. 
Supp. 604, reversed on other grounds, 

C. C.A., U. S. V. One 1935 Model Ponti¬ 
ae Sedan Automobile, 105 F.2d 149. 
Commenoeanent of llfe sentence 

Distrlct attorney's erroneous stip¬ 
ulation that life sentence as an habit- 
ual criminal actually commenced at 
termination of prior unexpired sen¬ 
tence was held not binding on court. 
—^People V. Jones, 59 P.2d 89, 6 Cal.2d 
554. 

58. Znterpretation of statute 

Where counsel for all parties to ac- 
tion to enjoln alr carrier from engag- 
ing in transportation in violation of 
Civil Aeronautlcs Act agreed that 
subdivision of act permltting air car- 
riers to make charter trlps and per- 
form special Services under regula¬ 
tione prescribed by civil aeronautlcs 
board embraced only common car- 
riage operations, such view must be 
adopted by distrlct court.—Pacific 
Northern Airlines v. Alaska Airlines, 

D. C.Alaska, 80 F.Supp. 592. 

59- Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2d 665, 62 
Cal.App.2d 328. 

60. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, supra. 

61. N.T.—^In re Brownlng's Estate, 
276 N.T.S. 262, 153 Misc. 564. 

62. Nev.—^Dondero v. Turrillas, 94 
P.2d 276, 69 Nev. 374. 
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§ 19. — To Abide Event 

As a general rule a stipulatlon to abide the event 
of another suit is bindlng as long as the causes of action 
rennain the same; it operates as a waiver of the Hght 
of triai by Jury, and forecioses ali questions which might 
have been, but were not, presented in the other case. 
“Finai Judgment/’ In such a stipuiation, means final 
determination of the action. 

General rules governing the construction of stipu- 
lations, discussed supra § 11, apply in determining 
the construction of a stipulation to abide the event 
of another suit.®3 Likewise, general rules as to 
the operation and effect of stipulations, discussed 
supra §§ 12-17, apply in determining the operation 
and effect of such a stipulation.®^ The stipulation 
is binding as long as the causes of action remain the 
same, although the pleadings are amended;®® but 
the parties may, by their subsequent actions, in¬ 


dicate that they have ceased to rely on the stipula¬ 
tion.®® The stipulation operates as a waiver of the 
right of triai by jury,®^ cuts off ali defenses to the 
suit in which the stipulation is made,®® except as 
defendant may question the amount to be adjudged 
against him,®® and forecioses all questions which 
might have been, but were not, presented in the 
other case.*^® On the other hand, a stipulation 
providing for following the judgment in another 
pending suit should not be sustained where such 
other suit presents wholly extraneous and irrelevant 
issues, unless such resuit was clearly intended.'^! 
Where a stipulation is made to abide the resuit 
of a cause without requiring it to be determined 
on the merits, a judgment in the cause will operate 
as an estoppel between the parties to the agree- 
ment, although the judgment was one as in case of 
nonsuit.*^^ 


63. Ga.—Loeb v. May, 5 S.E.2d 432, 
60 Ga.App. 862. 

111.—^Brodek v. Indemnity Ins. Co. of 
North America, 11 N.E.2d 228, 292 
•Ill.App. 363. 

60 C.J. p 69 note 54. 

Validity of stipulation see supra § 

10 . 

Assumption. of identlty of facts Ia 
cases 

Tex.—Laird v. Dixie Motor Coach 
Corp., Civ.App., 122 S.W.2d 244, er¬ 
ror refused. 

AsrreemeAt and stipulatioA as to test 
oase approved 

Pa.—In re Hudson Coal Co,, 193 A. 
8 , 327 Pa. 247. 

64. U.S.—^Lauterbach Bakery v. C. 
I. R., C.C.A.3, 118 F.2d 898—Mil- 
bank v. Duggan, D.C.N.T., 54 F. 
Supp. 555. 

Cal.—Taylor v. Western States Land 
& Mortgage Co., 147 P.2d 36, 63 
Cal.App.2d 401. 

Ga.—^Hendricks v. Rogers, 163 S.E. 
204, 174 Ga. 423. 

La.—^Folse v. Burg, App., 194 So. 10 
— luB. Hood V. Home Ins. Co., App., 
156 So. 366, followed in La Hood 
v. Aetna Ins. Co., 156 So. 367, La 
Hood v. National Flre Ins. Co., 166 
So. 367, La Hood v. People’s Nat. 
Pire Ins. Co., 156 So. 367, La Hood 
V. Springfleld Fire & Marine Ins. 
Co., 156 So. 368, La Hood v. Orient 
Ins. Co., 156 So. 368, La Hood v. 
New Jersey Ins. Co., 166 So. 368, 
and La Hood v. Virginia Pire Ins. 
Co., 156 So. 368. 

N.J.—^Blonder v. United Retail Em- 
ployees of Newark, N. J., Local No. 
108, 8 A.2d 766, 126 N.J.Eq. 322. 
N.T.—^Molander v. City of New Tork, 
292 N.T.S, 719, 249 App.Div. 861. 
Oblo.—State ex rei. Fulton v. Ach, 
24 N.E.2d 462, 62 Ohio App. 439. 
60 C.J. p 69 note 55. 

Offer of evidence 

Wbere agreement by defendants’ 


counsel that decision in one case 
should control other cases admitted 
similarlty of facts, plaintiff, in order 
to recover, was not required to offer 
evidence, where plaintiff in first case 
prevailed.—Savage v. Dorn, Tex.Clv. 
App., 60 S.W.2d 312, error refused. 

CoiiAterolalxn 

Where parties agreed that decision 
on counterclaim should follow deci¬ 
sion on counterclaim in another case, 
and counterclaim in latter case was 
decided adversely to counterclaimant, 
counterclaim must be dismissed in 
pending case.—^Aluminum Co. of 
America v. U. S., Ct.Cl., 30 P.Supp, 
686—^Aluminum Co. of America v. U. 
S., Ct.Cl., 30 F.Supp. 676, opinion sup¬ 
pi emented on other grounds 32 P. 
Supp. 767. 

DeprlvatloA of defense In admlralty 

Where admiralty suits were Consol¬ 
idated, to be tried with another suit 
arislng out of same collision, and 
proctors stlpulated that Consolidated 
case should abide decision of such 
other case, party in Consolidated ac¬ 
tion was not deprived of defense un¬ 
der Harter Act.—The Cockatoo, C.C. 
A.N.T., 61 F.2d 889, certiorari denied 
Howard v. Randall & McAllister, 63 
S.Ct. 292, 287 U.S. 669, 77 L.Ed. 676. 

Waiver of garnlshee’8 legal rlghts 

Correspondence between parties to 
garnishment' proceeding with respect 
to holding it in abeyance until deter¬ 
mination of question whether gar- 
nishee would be required to pay dam- 
ages in tort to judgment debtor, 
which correspondence provlded that 
neither party should waive any 
rlghts, did not carry over effect of 
garnishment summons until judg¬ 
ment was rendered on tort claim, 
since that would be a decided waiver 
of one of the gamlshee*s legal rlghts. 
—^Lewls V, Barnett, 33 P.2d 331, 139 
Kan. 821, 93 A.L.R. 1082. 

40 


65. Cal.—Gilmore v. American Cent 
Ins. Co., 7 P. 781, 67 Cal. 366. 

Mo.—Galbreath v. Rogers, 45 Mo.App. 
324. 

66. Idaho.—^North Side Canal Co. v. 
Idaho Farms Co., 96 P.2d 232, 60 
Idaho 748. 

67. Me.—Cummings v. Smith, 50 Me. 
668, 79 Am.D. 629. 

68. Tex.—Shropshlre v. Jones, Civ. 
App.. 129 S.W.2d 480. 

69. Cal.—^American Trust Co. v. 
Greuner, 78 P.2d 204, 25 Cal.App. 
2d 687. 

Tex.—Shropshlre v. Jones, Civ.App., 
129 S.W.2d 480. 

70. Mo.—St. Joseph v. Hax, 55 Mo. 
App. 293. 

60 C.J. p 70 note 68. 

71. Mo.—^Huegel v. Huegel, 46 S.W. 
2d 167, 329 Mo. 671. 

Only simllar Issnes oontroUed 
Stipulation that issues in suit for 
cargo damage should be controlled by 
appellate court decision In suit for 
other cargo damage on same voyage 
was held to control similar Issues 
only and did not preclude admisslon 
of any evidence or Umit recovery to 
percentage of damages.—The Carso, 
C.C.A.N.T., 69 F.2d 824, certiorari de¬ 
nied Navlgazione Libera Triestina So- 
cieta Anonyme v. Monahos, 64 S.Ct. 

781, 292 U.S. 647, 78 L.Ed. 1497, and 
Navlgazione Libera Triestina Societa 
Anonyme v. F, Romeo & Co„ 54 S.Ct. 

782, 292 U.S. 647, 78 L.Ed. 1497. 
Stipulation, in will contest, for fol¬ 
lowing judgment In pending compan- 
ion suit to set aside testator’s trans¬ 
fer of stock, should not be given ef¬ 
fect where judgment in companlon 
suit was based, not on undue inffu- 
ence, but on subsequent amendment 
asserting trust.—^Huegel v. Huegel, 
46 S.W.2d 157, 329 Mo. 671. 

72. N.Y.—Brown v. Sprague, 5 Den. 
645. 
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To ahide ^'final judgmenf* or decision" 

The expressiori "final judgment,” as used in a stipu- 
lation to abide the event, is synonymous with the 
expression ''final determination of the action,” and 
such determination is not reached until the final 
settling of the rights of the action of the parties 
beyond all appeal.'^3 Where a stipulation is made 
that on final judgment in a case appealed either 
party might enter judgment in another case cor- 
responding to the final judgment in the case ap¬ 
pealed, the stipulation does not become functus 
officio when the judgment in the case appealed was 
reversed on the ground of error in overruling a de- 
murrer to the complaint, and, where the pleadings 
in that case are thereupon amended without making 
any substantial change in the issues and a final 
judgment obtained on the merits, a judgment cor- 
responding thereto may be entered in the other 
case.74 Within an agreement that final decision in 
an interference proceeding shall be controlling be- 
tween the parties thereto with respect to the issues 
involved therein, the decision of the court of cus- 
toms and patent appeals, to which the decree of the 
board of appeals of the patent office is appealed, is 
a final decision.'^® 

Determination of cause in appellate court, Where 
it is stipulated that a suit shall abide the '*deter- 
mination” of another cause in the appellate court, 
there is a determination of the other suit, within the 
meaning of the stipulation, where the appeal was 
dismissed because appellantes brief did not com- 
ply with the rules of court.'^® A stipulation that, in 
the event that the court reverses judgment in a 
similar case pending appeal and the higher court 
denies a hearing, the court shall reverse the judg¬ 
ment in the present case will be given effectJ'^ 
So, a judgment should be reversed in accordance 
with the court’s views expressed in another case, 
where the parties stipulate that the cases involve 
the same questions and that the decision in such 
other case shall control, and the record supports the 
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stipulation.78 Where parties havc two suits pending 
in the same court at the same time, and they file 
a stipulation of record that the same judgment shall 
be entered in the second suit as shall have been 
entered in the first suit, and that in the event of an 
appeal the same disposition may be made of the 
second suit as is made of the first suit, and on ap¬ 
peal the judgment in the first suit is reversed, the 
appellate court will reverse the judgment in the 
second suit.*^® Where an appeal has been taken, 
and the parties stipulate that the opinion of the 
court in another case, pending the appeal, is decisive 
of the questions involved, the court may, where the 
authorities agreed on reasonably support the action, 
render an opinion in accordance with the stipula¬ 
tion. In an action on a claim against an estate, 
a stipulation that the trial shall remain in abeyance 
until a decision is rendered on the appeal from the 
judgment obtained by claimant against deceased 
waives defendant’s right to claim that the judg¬ 
ment on which the claim is based is not final, and 
that hence the suit was premature.^i 

Matters excepted from agreement, Where there 
are two or more actions pending, and pleadings are 
made up as to certain issues, and the parties stipu¬ 
late that the law as finally held in the one case 
tried shall control in the other cases, and be con- 
clusive as to all matters in the cases not yet tried, 
‘‘except as to matters of fact upon which issue may 
be joined therein,” such stipulation does not pre- 
clude either party, after the one case has been final¬ 
ly disposed of, from raising other issues of fact by 
proper pleadings, on leave of the court.^2 

Judgment may be entered without notice by trial 
judge, on learning the resuit of a test case, under 
a stipulation suspending the decision of a case tried 
before him, until the decision of an appellate court 
can be had in a pending case, and it is not neces- 
sary that he should have read the decision in such 
pending case, 83 

Effect of failure of stipulated test. Where the 


N.Y ,—^Dean v. Marschall, 36 N.T. 
S. 724. 90 Hun 336. 

60 C.J. p 70 note 60. 

DlsmlBsal of appUoatlon for wrlt 
of error to review Judgment renders 
Judgment final. within stipulation.— 
Shropshlre v. Jones. Tex.Clv.App., 
129 S.W.2d 480. 

74. Cal.—Gilmore v. American Cent 
Ins. Co., 7 P. 781, 67 Cal. 366. 

76. U.S.—^Arcless Contact Co. v. Gen¬ 
eral Electric Co., C.C.A,N,Y., 87 F, 
2d 340. 

re. Mo.—Hanchett Bond Co. v. Glore, 
232 S.W. 169, 208 Mo.App. 169. 
to C.J. p 70 note 62. 


77. Cal.—^Pacific Gas & Elee. Co. v. 
Davis, 209 P.2d 12. 93 Cal.App.2d 
869. 

78. Pia.—Daflln v. Board of Public 
Instruction for Jackson County, 155 
So. 119, 114 Fla. 875. 

79. Pa.—'Weisberger v. Safety Mut 
Pire Ins. Co., 61 Pa. Super. 608. 

80. Okl.—^Lowden v. Excise Board of 
Pittsburg County, 40 P.2d 16, 170 
Okl. 181, followed In Lowden v. Ex¬ 
cise Board of Caddo County, 40 P. 
2d 17, 170 Okl. 182~LfOwden v. Ex¬ 
cise Board of Cotton County, 40 P. 
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2d 18. 170 Okl. 182, Chicago. R. I. 
& P. Ry. Co. v. Excise Board of 
Pottawatomie County, 40 P.2d 18, 
170 Okl. 184, and Chicago, R. I. & 
P. Ry. Co. V. Excise Board of Ste- 
phens Coirnty, 40 P.2d 19. 170 Okl. 
184. 

81. Cal.—^American Trust Co. v. 
Greuner, 78 P.2d 204, 26 Cal,App. 
2d 687. 

82. Ohio.—Swlsher v. McWhlnney, 60 
K.E. 666, 64 Ohlo St 343. 

83. Ala.—Stein v. Burden, 30 Ala. 
270. 
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test of their rights provided for by stipulation of 
the parties fails without fault of either of them, 
they are limited to their respective rights as they 
existed before the stipulation was made.^^ 

§ 20.-For Dismissal, Discontinuance, 

Reinstatement, or Revival 

Stipulations for dismissal or discontinuance must be 
fairiy and reasonably construed, In the Ilght of the sur- 
rounding circumstances and the resuit sought. A formal 
order by the court Is not necessary to the efflcacy of such 
a stipulation. 

Stipulations for the dismissal or discontinuance 
of a suit must be given a fair and reasonable con- 
struction,86 and interpreted in the light of the cir¬ 
cumstances surrounding the parties and in view 
of the resuit which the parties were attempting to 
accomplish.ss where plaintitf suing for per¬ 

sona! injuries and defendant’s insurer stipulate to 
discontinue the action on payment of a certain sum, 
and subsequently judgment is entered for plaintiff, 
the stipulation is binding on the parties, and plain¬ 
tiff cannot recover on the judgment.^A stipulation 
for dismissal of a suit for specific performance of 
a contract ends the suit;^» and, where the parties 
to an action in which judgment is rendered enter 
into an agreement, while an appeal is pending, for 


the execution of papers discontinuing the appeal and 
the action, ali previous proceedings are annulled 
and the judgment is not res judicata in a subsequent 
action.SS A stipulation for the dismissal of an 
action does not affect any rights not asserted in the 
complaint^® A stipulation for discontinuance en¬ 
tered into before trial does not authorize the entry 
of a judgment as on the merits, such as would bar 
a subsequent action for the same cause;^! but it 
has been held that a stipulation for a discontinuance 
entered into after judgment includes by consequence 
the vacation of the judgment.^^ 

Necessity of order of discontinuance or dismissal. 
Where a stipulation for discontinuance is filed, it 
operates as a discontinuance until set aside, without 
any formal order of discontinuance by the court 
and where, in an action against several, a stipu¬ 
lation is entered into whereby the interests of ali 
defendants except one are adjusted, no formal order 
of dismissal as to the parties to the stipulation is 
necessary to make a judgment against the one de¬ 
fendant valid.®^ 

Stipulation for reinstatement of a case signed by 
respective counsel may properly be considered by 
the chancellor as a motion for rehearing.®® 


84, MIss.—Moore v. Martin, 18 So. 
119. 

€0 C.J. p 70 note 66. 

85. Tenn.—J ones v. Kimbro, 6 

Humplir. 319. 

Validity see supra 5 10. 

PracUce aiLd mles sfovemlng’ motloB 
Where the court and counsel had 
an understandlng, at argnment of 
motion to dismiss, that declslon 
would be under the federal court 
practlce then prevalent, new proce- 
dural rules governingr the motion, 
which became effective before motion 
was ruled on, would not be made ap- 
pllcable by the courfs delay In decld- 
ing it.—^Leach v. Ross Heater & Man- 
ufacturingr Co., C.C.A.N.T., 104 F.2d 
88 . 

88. 111. —^Pields v. Bergr, 76 N.B.2d 
554, 333 I11.APP. 46. 

N.T.—^N^ordred Realties v. Langley, 7 
!N‘.T.S.2d 903, 169 Mlsc. 659, afflrmed 
18 N.E.2d 38, 279 N.Y. 636. certio¬ 
rari denied 59 S.CJt. 644, 806 U.S. 
655, 83 L.Ed. 1053. 

60 C.J. p 70 note 69. 

Wlthdrawal of oonnterclalxn and de¬ 
fenses thereto 

(1) Withdrawal of counterclaim 
pursuant to stipulations was as bind- 
Inff as thouffh counterclaim had been 
dismissed on merits.—Salamina v. 
Tartagrlla, 106 N.Y.S.2d 487. 

<2> ;Order denyingr defendants' mo¬ 
tion to place cause on calendar for 


trial by Jury was reversed and mo¬ 
tion ffranted, where parties stipulated 
that counterclaim for declaratory 
judgment, and defenses to such coun¬ 
terclaim, be withdrawn on the merits 
and that certain defendants be with¬ 
drawn as parties.—De Puy v. Mlller, 
77 N.T.S.2d 266, 273 App.Dlv. 906. 

Effect of qnestlon as to release 

Where Injured employee signed 
stipulation for dismissal of his action 
In connection with a release, and 
there was a jury question as to 
whether release was signed on a con- 
ditlon which was not fulfilled, and 
employee's attorney flled release and 
dismissal with the clerk for purpose 
of tenderlng documents to employer 
and using them as exhibits in case, 
employer could not rely on such stip¬ 
ulation to sustaln a motion to dis¬ 
miss.—Kelley V. Illinois Cent. R. Co., 
177 S.W.2d 436, 362 Mo. 301, certio¬ 
rari denied 64 S.Ct. 1055, 322 U.S. 788, 
88 D.Ed. 1672. 

DlBOontlnnance on xnexltB 

Stipulation to settle and discon¬ 
tinue cause on merits rests on no bet- 
ter basis than recelpt or relea,se, and 
Its validlty may be determined in ac¬ 
tion to enforce origlnal cause of ac¬ 
tion, notwithstanding stipulation is 
annexed to order discontinuing action 
and does not reclte that It Is on mer¬ 
its.—Johnson v. Antonopoulos, 210 
N.T.S. 689, 213 App.Dlv. 324. 

Ferson not party or prlvy to stipu-, 


latlon was not bound thereby.—^Lans- 
dell Co. V. Morrison, 89 N.T.S.2d 870. 

Stipulation discontinuing thlrd-par- 
ty action by compensation claimant 
was held enforceable as contract.— 
Burmester v. De Lucia, 189 N.B. 231, 
263 N.T. 316. 

87. N.T.—^Fornagiel v, Wacholder, 
286 N.T.S. 1016, 247 App.Dlv. 793. 

88. Wis.—Logemann v. Logemann, 
15 N.W.2d 800, 245 Wis. 516. 

Contenta of order 
The text rule is true, although the 
order dismisslng the suit, entered on 
the stipulation, did not set forth the 
terms Inducing the dismissal, as is 
required by statute with respect to a 
stipulation as to proceedings in an 
action.—^Logemann v. Logemann, su¬ 
pra. 

89. N.T.—^Foss V. Rlordan, 84 N.T.S. 
2d 224, affirmed 79 N.T.S.2d 616, 
273 App.Dlv. 982, appeal dismissed 
80 N.E.2d 668, 298 N.T. 609. 

90. Or.—Tallman v. Havill, 291 P. 
387, 133 Or. 407. 

91. Minn.—^Rolfe v. Burlington, etc., 

R. Co., 40 N.W. 267, 39 Minn. 398. 

92. N.T.—^Deen v. Mllne, 20 N.E. 861, 
113 N.T. 303. 

93. Mich.—Chronowski v. Zlellnski, 
134 N.W. 982, 168 Mich. 690. 

94. Mo.—^Bailey v. McWilliams, 85 

S. W. 618, 111 Mo.App. 36. 

95. Pia.—State v. Bird, 133 So. 84,. 
101 Fla. 1229. 
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SHpulation for revival. Where a verdict was 
rendered for plaintifF, and judgment entered there- 
on, and pending a motion for a new trial he died, 
a stipulation suggesting his death, consenting to the 
revival in the name of his administratrix, reserving 
to defendant the same objections to the revivor that 
he might make if it had been **pursuant to statute” 
instead of stipulation, it has been held that, under 
the stipulation which is to be taken in its broadest 
significance when objected to for the first time on 
appeal, no objections are saved to defendant.** 

§ 21. — As to Pleadings 

a. In general 

b. Amendments 

c. Extending time to plead 

a. In General 

Stipulatlons as to pleadings are to be construed In 
accordance with thelr splrlt and In furtherance of Jus- 
tlcOf and are conclusive of all matters necessarlly in- 
cluded therein. 

As in the case of stipulations generally, discussed 
supra § 11, stipulations relating to pleadings are 


§§ 20-21 

not to be construed technically, but rather in ac¬ 
cordance with their spirit and in furtherance of 
justice.^7 Subject to limitations applicable to stipu¬ 
lations generally, discussed supra § 12, a stipulation 
with regard to the pleadings operates by way of 
estoppel against the parties thereto and is con¬ 
clusive of all matters necessarily included therein,^ 8 
but not of matters not so included,such as a mere 
legal conclusion not warranted by the facts plead- 
ed;i and a stipulation as to the pleadings on the 
first trial has been held not to be binding on the 
hearing after the cause is remanded.^ After a 
ruling by the trial judge, the parties cannot make 
a new case for themselves by a “stipulation on ap- 
peaV* seeking to incorporate matter into the bill.3 

Grounds of demurrer which are cured by a stipu¬ 
lation of the parties should be overruled.^ 

Matters admissible under general issue or general 
denial, Where the parties stipulate that defendant 
may, under the general issue or general denial, in- 
troduce any evidence admissible under proper plead¬ 
ings, the stipulation will be held to include both 
affirmative and negative pleas and under such a 
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96. Mo.—Sterllng: v. Parker-Wash- 
Ington Co., 170 S.W. 1166, 186 Mo. 
App. 192. 

97. U.S.—Mutual Life Ins. Co. v. 
Harris, Md., 97 U.S. 831, 24 L.Ed. 
959. 

Validlty of stipulation see supra S 

10 . 

98. Mo.—Carpenter v. City of Ver- 
sailles, App., 66 S.W.2d 957. 

Chio.—^Newell v, Merkle, Mun,, 68 
N.E.2d 93. 

Pa.—City of McEeesport v. Sharp, 31 
A.2d 914, 161 Pa.Super. 49. 

60 C.J. p 71 note 81. 

Admissions by stipulations as to 
pleadinsrs see infra § 24. 

Fetltloii as complalat demnrred to 
Where party stlpulated that In 
event court granted leave to Citizen 
to commence actlon to test legality 
of appolntment of state oflacer petl- 
tlon should be consldered as a com- 
plaint to which opposlng party de- 
murred, on determlnation that actlon 
was properly brought, stipulation 
became effective and petltlon would 
be so consldered.—State ex rei. Mar¬ 
tin V. Ekern, 280 N.W. 393, 228 Wls. 
645. 

Stlpnlatlon as egnlvalent to personal 
Service 

(1) In proceedlng whereln defend- 
ants were not served with suznmons, 
a stipulation under which they were 
allowed a certain length of time to 
answer was egui valent to personal 
Service and return of the summons 
as of the date the stipulation was 
flled.—Merner Lumber Co. v. Sllvey, 
84 P.2d 1062, 29 Cal.App.2d 426. 


(2) Where stipulation maklng suc¬ 
cessor administrator a party defend¬ 
ant declared that pleadings and Is- 
sues as jolned should govern trial 
and that all the allegatlons of the 
complaint should apply to successor 
administrator, in so far as the Inter- 
ests of the estate were concerned. It 
was not neoessary to serve summons 
and complaint on him.—^Funston v. 
Llttle, 25 N.W'.2d 92, 76 N.D. 60. 
Allegatlons deexned denled or contro- 
verted 

Cal.—Webster v. Webster, 14 P.2d 
522, 216 Cal. 485. 

Ky.—^Llttle v. Cltlzens* Sav. Bank of 
Paducah, 67 S.W.2d 15, 247 Ky. 
287. 

Facts stlpulated as part of petltlon 
Materlal facts dlsclosed by zonlng 
ordinance and map, stlpulated to be 
consldered as part of petltlon in man¬ 
damus proceedlngs, would be con¬ 
sldered as true on demurrer to peti- 
tion.—Garter v. City of Bluefleld, 64 
S.E.2d 747, 132 W.Va. 881. 

Sufflclency of petltlon 
In vlew of agreement, sufflclency of 
petltlon was required to be determin- 
ed by facts shown by evidence and 
defendants’ pleadings; truth of alle- 
gation could not be presumed, as 
against general demurrer, where 
plalntiffs agreed that sufflclency of 
petltlon should be determined on evi¬ 
dence and all pleadings.—^Murski v. 
Eowalskl, Tex.Clv.App., 45 S.W.2d 
747. 

Objectlon to Incorrect use of **al- 
leged” in complaint Is eliminated by 
stipulations of counsel that the word I 


I be stricken from the complaint.— 
Saypol V. Wolf, 1 N.T.S.2d 199, 166 
Misc. 617, 

99. U.S.—Wenbome-Karpen Dryer 
Co. V. Cutler Dry Klln Co,, D.C. 
N.T., 285 F. 73, reversed on other 
grounds, C.C.A., 290 P. 625, rehear- 
ing denled 292 P. 861, certiorari de- 
nied 44 S.Ct. 36, 263 U.S. 708, 68 
L.Ed. 617. 

60 C.J. p 71 note 82. 

Sufflclency of prior pleadings and 
proceedlngs 

Stipulation that court, In ruling on 
demurrer, might consider pleadings 
and proceedlngs In a prevlous actlon 
without prejudice to plalntlff’s right 
to object to legal Irrelevancy and in- 
sufflciency of the former pleadings 
and proceedlngs dld not preclude hlm 
from ralsing question that former 
pleadings and proceedlngs were in- 
sufflcient to Justlfy any ruling on the 
instant demurrer.—^Plerce v. Schroe- 
der, 232 P.2d 460, 171 Kan. 269. 

1 . U.S.—Corbett v. Printers & Pub- 
lishers Corp., C.C.A.Cal., 127 P.2d 
195. 

Inadequacy of statutory remedy 
U.S.—Corbett v. Printers & Publlsh- 
ers Corp., supra. 

2. 111.—People V. Lord, 146 N.B. 506, 
316 111. 603. 

3. Mass.—^Becker v. Calnan, 48 N.B. 
2d 668, 313 Mass. 626. 

4. Ga. — Cordell v. Metropolitan Life 
Ins. Co., 187 S.E. 292. 54 Ga.App. 
178. 

5. Ky.—^People v. Porter, 7 T.B.Mon; 
609. 
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stipulation it is the duty of tie court to permit any 
matter of fact to go to the jury which tends to 
establish any proper defense.® It has similarly 
been held that, where the parties pleaded in short, 
by consent, the general issue, “with leave to give 
in evidence any matter which, if well pleaded, would 
be admissible in defense of the action,” a special 
plea of waiver is not required to authori^e the 
admission in evidence of waiver but a stipulation 
that defendant be permitted to have **all competent 
defenses under the general denial” embraces only 
such defenses as were competent in bar, and does 
not authorize a defense in abatement for a defect 
of parties plaintiff not appearing on the face of the 
complaint.8 A stipulation that defendant might 
introduce proof of all matters under the plea of 
the general issue that might be offered had they 
been specially pleaded does not cover such pleas as 
are required by special practice statutes to be veri- 
fied by affidavit.^ 

Particular stipulations in respect of pleadings. 
In addition to the stipulations relating to pleadings 
already discussed, or to be discussed, in this sec- 
tion, among others^® that have received construc- 
tion by the courts are stipulations eliminating a claim 
of variance;!! withdrawing particular allegations, 
so as to change the nature of the action sub- 
mitting a case on an affidavit of defense;^® sub- 
mitting issues in Consolidated actions withdraw¬ 
ing a plea of the general issue, so that trial may be 
had on the issue raised by a special plea;i® or waiv- 
ing pleadings^® or their sufficiency.^7 a stipulation 
that, if the court should take jurisdiction of the con- 
troversy, it should determine the case on the facts 
stated in the petition and the return thereto has the 
effect of a motion for judgment on the pleadings.^® 


h. Amendments 

Stipulations as to amendments to pleadings, as 
with respect to the time for, or withdrawal of, amend¬ 
ments, have been construed, or given effect, in accord- 
ance with principies governing stipulations generali/. 

Where, after the cause is placed on the trial 
calendar, the parties stipulate that all parties may 
file amended pleadings as they desire, the stipula¬ 
tion constitutas a waiver of objection to the amend- 
ment of the complaint so as to set up an action 
based on fraud instead of one for an accounting 
pursuant to contract;^® and under a stipulation al¬ 
io wing defendant to amend a plea after judgment 
overruling his demurrer, and providing that such 
leave shall not embrace the right to file new oleas, 
defendant is not precluded from asking leave of 
the court to file new pleas.^® Where defendant 
proceeds to trial and agrees that all objections to 
the pleadings shall be taken under advisement by 
the court, such course reserves to either party the 
right to file trial amendments, within the discretion 
of the trial court, necessary to conform to the is¬ 
sues as made by the pleadings and proof.^l Under 
a stipulation providing that the declaration should 
be considered as amended by the addition of such 
counts in tort as the state of facts brought out at 
the trial should justify, the amendments were lim- 
ited to counts in tort.®® A stipulation that the plead¬ 
ings shall be deemed amended to conform to the 
facts as found by the court will not preclude the 
losing party from questioning the sufl&ciency of the 
findings or of the evidence to support them.®® 
Where evidence was inadmissible under the original 
answer, but the court at the trial gave leave to de¬ 
fendant to file an amended answer, which was not 
then filed, and no leave was granted to file it later, 
the parties could not bind the court by a provision, 


6 . 111.—Truman's Pioneer Stud Farm 

V. Baker, 176 lll.App. 524. 

7. Ala.—^Yorkshire Ins. Co. v. 

Bunch-Morrow Motor Co., 103 So. 
670, 212 Ala. 588. 

8 . Ind.—Moore v, Hannon, 41 N.B. 
699, 142 Ind. 555. 

9. 111.—Scliuyler County v. Missourl 
Brld^e, etc., Co., 100 N.E. 239, 266 
111. 348—Supreme Lodire A. O- U. 

W. V. Zuhlke, 21 N.B. 789, 129 111. 
298. 

10 . Ky.—^Morgan v. Lewls, 189 S.W. 
1118, 173 Ky. 813. 

60 C.J. p 72 note 13. 

11. Ky.—Garrlott v. Brandenburg 
Constr. Co., 261 aW. 935, 199 Ky. 
678. 

60 C.J. P 72 note 14. 

12 . N.C.—McNeill v. Tkoxnas, 165 S. 
K. 712, 203 N.a 219. 


13. Pa.—Collins r. London Assur. 
Corp., 30 A. 924, 166 Pa. 298. 

60 C.J. p 72 note 16. 

14. Wash.—First Nat. Bank v. Fow- 
ler, 102 P. 1038, 64 Wash, 66. 

60 C.J. p 72 note 16. 

15. R.I.—^Darman v. Zilch, 7 A.2d 
699, 63 R.I. 127. 

Statutes held Inapplicable and not 
to validate proceedings.—^Darman v. 
Zilch, supra. 

16. Wyo.—^Acme Coal Co. v. North- 

rup Nat. Bank, 146 P. 693, 23 Wyo. 
66, L..R.A.1916D 1084, Ann.Cas. 

1917B 664. 

60 C.J. p 72 note 17. 

DlspeuBlngr with reply 

Where the effect of a stipulation 
Is to dispense with the flllng of a 
reply, no objection can thereafter be 
based on Its absence, even though it 
might otherwise have been required 
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by statute.—^Traill v. Ostermeier, 800 
N.W. 375, 140 Neb. 432. 

17. Or.—^Radford v. First Nat. Bank, 
142 P. 362, 71 Or. 84. 

60.C.J. p 73 note 18. 

18. Wls.—State ex rei. Coykendal 
V. Karel, 256 N.W. 132, 216 Wis. 
606. 

19. Ariz.—Smith v. Plnner, 201 P. 
2d 741, 68 Ariz. 115. 

20. N.J.—^Hale v. Lawrence, 22 N.J. 
Law 72, 

60 O.J. p 71 note 87. 

21. Tex.—^National Mut. Ben. Ass’n 
V. Aaron, Civ.App., 45 S.W.2d 371, 
modifled on other grounds, Com. 
App., 67 S.W.2d 866. 

22. Md.—^Maryland Flre Ins. Co. v. 
Dalrymple, 25 Md. 242, 89 Am.D. 
779. 

23. Idaho.—^Farmers' Co-op, Bltch 
Co. V. Rlverslde Irr. Dist., 102 P. 
481, 16 Idaho 525. 



83 C.J.S. 


STIPVLATIONS 


in a stipulation subsequently made that a supple- 
mental answer materially changing the issues might 
be filed, and considered as filed prior to the trial, 
and thereby require the appellate court to determine 
questions never determined by the trial court.24 

The agreement of defendant’s counsel, in a bail 
trover action, to waive objection to a proifered 
amendment of the suit to include proper parties does 
not constitute a waiver of defendant’s right to move 
for a restitution judgment on voluntary dismissal of 
the action by plaintiff.26 A stipulation not to amend 
a pleading, when clearly intended only to avoid de- 
laying the trial, does not prevent the court from 
granting an amendment at the trial in furtherance 
of justice.2S 

Amendment of a Jdbel may be held permissible un¬ 
der a stipulation.27 So, a libelant will be given 
leave to file an amended libel in accordance with the 
terms of an agreement, at a conference in chambers, 
between libelant and claimants of the vessel.^s 

A statement of claim may, in accordance with a 
stipulation, be treated as amended.2d 

Time for amendment, A stipulation that an 
amendment may be made at any time before the 
cause is set for trial, subject to any legal objections, 
does not cover an amendment not tendered until 
after the cause has been set for trial.30 Where the 
parties stipulate that plaintiff may have as much 
time as he may require to file an amended declara- 
tion, defendant, feeling that plaintiff is taking too 
much time, should appeal to the court to fix a time 
limit, and notify plaintiff of such request, or notify 
plaintiff of the time when he would request the 
court to enter judgment^l 

Withdrawal of amendments, A stipulation to 
the effect that amendments to the declaration are 
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withdrawn and excluded from the record, and will 
not be interposed on a jury retrial ordered by the 
court, and that the declaration will remain in full 
force and effect for the retrial, does not provide for 
a retrial without regard to the sufficiency of the 
declaration.32 

Effect of amendment on moHon to strike, Where 
plaintiff moves to strike out part of the answer, 
and defendant^s counter motion to amend is granted, 
plaintiff’s request that the answer as amended be 
deemed one of the pleadings, as though specified in 
his notice of motion, will be regarded as a stipula¬ 
tion, so that no new motion is necessary, the 
amended answer being regarded as defendant’s 
pleading on the motion.33 

c. Extending Time to Plead 

A stipulation extending the time to plead will be 
given effect according to its terms. 

A stipulation extending time to “answer” gives 
defendant the right, within that time, to demur, 34 
or to make a motion to dismiss®^ or to strike 
but a stipulation extending the time to plead, pro- 
vided defendant pleads on the merits, does not g^ve 
the right to demur.37 If a stipulation extending the 
time to answer includes a provision that defendant 
may make such application as he may be advised, a 
motion to strike out parts of the complaint is 
proper.38 A stipulation that defendant would file an 
answer in a few days after default day, containing 
a general demurrer and a general denial, does not 
preclude him on the same day and before the filing 
of such answer from filing a plea of privilege.33 A 
stipulation extending the time to answer gives the 
time stipulated in addition to the imexpired period 
existing when the agreement is executed;40 and 
a stipulation not expressly extending the time to file 
an answer, but providing that it may be filed on 


S4. U.S.—Great Northern R. Co. v. 
TT. S., Mlnn., 218 F. 302. 134 C.C.A. 
98. L.R.A.1915D 408. 

25. Ga.—Stewart v. Hasty, 48 S.E. 
2d 767, 77 Ga.App. 624. 

26. N.T.—^Henneauin v. Clews, 46 N. 
T.Super. 330, afflrmed 84 N.T. 676, 
afflrmed 4 S.Ct 676, 111 U.S. 676, 28 
Ii.Ed. 665. 

27. U.S.—The Carso. C.C.A.N.T., 69 
F.2d 824, certiorari denled Navlga- 
zlone Libera Triestlna Sooleta 
Anonyme v. Monahos, 64 S.Ct 781, 
292 U.S. 647. 78 L.Ed. 1497. and 
Navlfirazione Libera Triestlna So- 
cieta Anonyme v. F. Romeo & Co.. 
64 S.Ct 782. 292 U.S. 647. 78 L.-Jd. 
1497. 

28. U.S.—Murray v. The Meteor, D. 
C.N.T., 91 F.Supp. 322. 


29. Pa.—^Lit Bros., to Use of Kap- 
lan V. Goodman, 18 A.2d 619, 144 
Pa Super. 43. 

Amendment to Show transfer of notes 
to nse-plalntlff 

Pa.—^Llt Bros., to Use of Blaplan v. 
Goodman, supra 

30. Cal,—Cooper v. Burch, 74 P. 37, 
140 Cal. 548. 

31. Fla—State ex rei. Alfred E. Des- 
tln Co. V. HefCernan, 47 So.2d 15. 

32. Mlch.—^Rumbos v. Slngos, 44 N. 
W.2d 899. 329 Mlch. 123. 

33. N.T.—^Nassau County v. Ken- 

I slnerton Ass'n, 21 N.T.S.2d 208. 

34. 111.—-Woods V. First Nat. Bank 
of Chlcagro, 41 N.E.2d 236, 314 111, 
App. 340. 

60 C.J. p 71 note 92. 

I Valldlty see supra S 10. 
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35. U.S.—^Universal Rlm Co. v. Gen¬ 
eral Motors Corp., C.C.A.Mich., 31 
F.2d 969. 

Delay In making motion was held 
excused by Indedniteness of stipula¬ 
tion.—Terwilllger v. Secor, 106 N.T.S. 
2d 486—^Terwilllger v. Terwllliger. 
106 N.T.S.2d 481, 201 Misc. 453. 

36. 111.—Woods V. First Nat Bank 
of Chlcago, 41 N.E.2d 236, 314 111. 
App. 340. 

37. Wls.—Eoty v. Strong, 1 Plnn. 
313, 40 Am.D. 778. 

38. N.T.—Lackey v. Vanderbllt 10 
How.Pr. 156. 

39. Tex.—Ozbolt V. Lumbermen’s In¬ 
demni ty Exch., Clv.App., 206 SW. 
168. 

40. N.T,—^Pattlson v. 0’Connor, 23 
Hun 307, 60 How.Pr. 141. 
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being signed by defendant*s attomey in £act, gives 
defendant a reasonable time to file his answer,^^ 

Where a defendant signs a stipulation purporting 
to extend his time to answer, but actually requiring 
answer in less than the statutory time, and there is 
no consideration for the stipulation, he has the 
right to avail himself of the full statutory time>2 
The last day is included, under a stipulation ex- 
tending the time to plead ‘'until” a certain date, 
if, from the context, it appears to have been in- 
tended as inclusive of the last date.'^^ Where a 
stipulation provided that plaintiff*s time to reply 
or demur to any of the defenses set up in the an¬ 
swer served, which contained a counterclaim and 
special matter in defense, and to make any motion 
with reference to the answer, should be extended if 
defendant should elect not to serve an amended an¬ 
swer, no amended answer having been served, 
plaintiff is entitled to reply to defendant*s counter¬ 
claim and to make any proper motion with respect 
to the other defenses set up in the answer within 
the time specified.^^ 

Acts of parties as aiding construction, If a stipu¬ 
lation extending the regular time to plead is of 


doubtful meaning, the acts of the parties in the 
further conduct of the proceedings may be resorted 
to in determining the intent of the parties.^® 

Court rule inapplicable. A court rule providing 
the conditions on which a private agreement be- 
tween parties as to the proceedings shall be binding 
if either party denies the agreement does not apply 
where plaintiff does not deny at least some manner 
of agreement for extension of time for defendant 
to answer or plead.^® 

§ 22. -As to Issues 

a. In general 

b. As eliminating other issues 
a. In Greneral 

The parties and the court are bound by stipulatione 
fixing or limiting the issues, and cannot depart there- 
from; evidence of facts not within the issues agreed on. 
is not admissible. 

The rules governing the construction^*^ and opera- 
tion and effectas of stipulations generally apply to 
stipulations with respect to the issues. According- 
ly, the parties are bound by stipulations fixing the 
issues, or eliminating particular issues, and will 


41. Wis.—^Maxwell v. Jarvis, 14 Wls. 
506. 

42. N.Y.-~01son v. Jordan, 43 N.Y.S. 
2d 348, 181 Misc. 942. 

43. Minn.—^Barker v, Keith, 11 Minxi. 
65. 


Aktiebolaget v. Bankers Trust Co., 
196 N.B. 748, 268 N.Y. 73. 

(2) Terin “ali defenses" entitled 
defendant to present any defense 
avallable.—Shlne v. Nabob Silver 
Lead Co., 1 F.2d 864, 163 Wash. 677. 


Operation and effect of stipulation» 
generally see supra §§ 12-17. 
ISUbnlnatioiL of issues 

(1) Stipulations of counsel may 
have the effect of eliminating from. 
the trial of a cause issues that other- 
wise might be presented.—^Andrews v.. 
St. Louis Joint Stock Land Bank of 
St. Louis, C.C.A.MO., 127 F.2d 799. 

(2) Issues tendered by pleadings 
held not withdrawn from jurisdiction 
of court by stipulation.—Brandt v. 
Brandt, 89 P.2d 171, 32 Cal.App.2d 
99. 

Burdexi of proof held not affected 

U. S.—^U. S., to Use and for Benefit 
of Foster Wheeler Corp. v. Ameri¬ 
can Surety Co. of New York, C.C. 
A.N.T., 142 F.2d 726. 

Defense of Incapacity to sne barred. 

Defendant was estopped to de- 
fend action specifically to enforce- 
contract on ground that plaintiff had 
no legal capacity to sue, by stipula¬ 
tion which provided that actioii 
should be tried on its merits.—J. W. 
Seavey Hop Corp. of Portland, Or., 

V. Pollock, 147 P.2d 310, 20 Wash.2d 
337. 

Clalm of Umltations barred 
Where brothers in partition suit 
stipulated to have chancellor hear 
their claims pertaining to mother’s- 
estate, and the chancellor had juris¬ 
diction of the subject matter and the 
parties, stipulation barred any claim 
that notes were barred by limita- 
tlons.—^Herbolsheimer v. Hcrbolshei-^ 
mer, 53 N.E.2d 18, 321 lll.App. 285. 


44, N.Y.—Sheridan v. Tucker, 122 N. 
Y.S. 800, 138 App.Div. 436. 

45, Cal.—^Elmhurst Packers v. Su¬ 
perior Court of Alameda County, 
116 P.2d 487, 46 Cal.App.2d 648. 

46. Mich.—^Krulzenga v. Fuller, 299 
N.W. 787, 299 Mich. 9. 

47. U.S.—^Denver Union Stock Yard 
Co. V. U. S., Colo., 58 S.Ct. 990, 
304 U.S. 470, 82 L.Ed. 1469. 

Ala.—0'Bar v. Southern Life & 
Health Ins. Co., 168 So. 580, 232 
Ala. 459. 

Ariz.—^In re Brandt's Estate, 190 P. 
2d 497, 67 Ariz. 42. 

N.J.—-Whelan v. Borough of Chath- 
am, 74 A.2d 429, 9 N.J.Super. 341. 

Or.—McLean v. Porter, 35 P.2d 664, 
148 Or. 262. 

Pa.—In re Jones' Estate, 60 A2d 366, 
163 Pa.Super. 129. 

60 C.J. p 73 note 21. 

General rules of construction of stip¬ 
ulations see supra § 11. 

PartlcTLlar terms constmed 
(1) In general. 

La.—^Nichols v. Tali Timber Lumber 
Co. of Loulsiana, App., 145 So. 691. 

Mo.—City of St. Louis v. Senter Com- 
missiOQ Co., 82 S.W.2d 87, 336 Mo. 
820. 

N.Y.—Sveuska Taendstlcks Fabrik 


Fartdoular stipulations constmed 

U.S.—S. C. Johnson & Son v. John¬ 
son, D.C.N.T., 28 F.Supp. 744. 

Tex.—Peavy-Moore Lumber Co. v. 
Spreckles, Civ.App., 163 S.W.2d 326, 
error refused. 

Wis.—Costello V. Polenska, 8 N.W.2d 
307, 242 Wis. 204. 

60 C.J. p 73 note 21 [a], [b]. 

48. U.S.—Chicago & N. W. Ry. Co. 
V. Froehling Supply Co., C.AIll., 
179 P.2d 133. 

Cal.—Hadden v. Moran, 232 P.2d 694, 
104 Cal.App.2d 777. 

lowa.—In re Mattes* Estate, 300 N.W. 
639, 231 lowa 101. 

Mich.—Sunday Lake Iron Co. v. City 
of Wakefleld, 36 N.W.2d 470, 323 
Mich. 497—^McDivitt v. Mapes, 300 
N.W. 107, 299 Mich. 329. 

Minn.—^Anderson v. Hawthom Fuel 
Co., 270 N.W. 146, 198 Minn. 609. 

N.Y.—McKenna v. Williamsburgh 

Sav. Bank, 16 N.Y.S.2d 206, 268 
App.Div. 894, reargument denied In 
re Lam€rdin’s Estate, 17 N.Y.S.2d 
480, 258 App.Div. 907. 

Pa.—Fisher v. Diehl, 40 A.2d 912, 156 
Pa.Super. 476—^Huron v. Schoma- 
ker, 1 A.2d 637, 132 Pa.Super. 462. 

Tex.—Gambill v. Snow, Civ.App., 189 
S.W.2d 33, refused for want of 
merit. 
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not be permitted to depart therefrom.^^ So, the 
court is without power to go beyond the stipulation 
of issues made by the parties,^0 and undertake to 
pass on^i or submit®^ issues withdrawn or excluded 
from consideration; nor can error be predicated on 
the failure of the court to submit to the jury an 
is sue covered by a stipulation.53 On the other hand, 
neither party may complain of the action of the 
court in submitting any of the issues agreed on;^^ 
and a stipulation of counsel, in the course of a trial, 
with relation to a valid issue in the case may be 
accepted as foundation for a finding of fact.55 If 
defendant binds himself to defend only on a certain 
ground, plaintiff need not prove facts not essential 
to entitle him to recover as against the defense 
so limited.5® A stipulation that only one issue, or 
only particular issues, are involved authorizes en- 
try of judgment for the one party or the other 
according as the fact and the issues are decided.®*^ 
Where parties stipulated that a plea of privilege 
should be determined on contract and petition, al- 


legations of the petition were admitted as established 
only for the purpose of determining venue.®^ 
Where the parties stipulated that all the issues 
presented by the pleadings may be submitted for 
trial and determination, the court properly tried 
all the issues presented by the complaint and by 
the cross * complaint, although the cross complaint 
was an improper pleading and could have been elim- 
inated.59 

Issues litigated hy consent Where the facts are 
stipulated and no objection is made to the consider¬ 
ation of any of such facts under the pleadings, what- 
ever issues are presented by the stipulated facts 
must be considered as having been litigated by 
consent.®® 

As waiver of questions as to pleading. An issue 
presented by a stipulation has been held subject to 
determination, even though not presented by the 
pleadings,®^ and all questions of pleading are waived 
by a stipulation that the case shall be considered 
at issue on a particular question ;®2 but under other 


49. U.S.—Gatliff v. Helbum, D.C. 

ISy., SI F.Supp. 495. 

Cal.—Williams v. General Ins. Co. of 
America, 63 P.2d 289, 8 Cal.2d 1. 
Colo.—Craft v. Stumpf, 170 P.2d 779, 
115 Colo. 181. 

111.—Shell Oil Co. V. Industrial Com- 
mlsslon, 94 N.K2d 888, 407 111. 186. 
lowa.—^Koch V. Abramson, 276 N.W. 
58, 223 lowa 1356. 

Mass.—^R. Dunkel, Inc., v. V. Barletta 
Co., 18 N.E.2d 377, 302 Mass. 7. 
N.T.—Kemp v. Kemp. 16 N.Y.S.2d 
26, 172 Misc. 738. 

N.C.—^Austin v. Hopkins, 43 S.B.2d 
849, 227 N.C. 638. 

N.D.—Trott V. State, 171 N.W. 827, 
41 N.D. 614, 4 A.L..R. 1372. 

Okl.—^Bruner v. Burch, 65 P,2d 1215, 
179 Okl. 338. 

S.C.—^Willlamsburgr County v. Gra- 
ham, 196 S.E. 647, 190 S.C. 233. 
Relief from stipulation see infra S9 
34-37. 

Terxns appearlng plaloly In reoord 

Parties were bound by their agree- 
ment regarding issue to be tried, 
where the terms thereof clearly ap- 
peared in the record.—^D. S. Pate 
Lumber Co. v. Weathers, 146 So. 433, 
167 Miss. 228. 

Umltatlon of Issues held biuding 
throughout trial 

Conn.—City of New Haven v. New 
Haven Water Co.. 172 A. 767, 118 
Conn. 389. 

Issue of tltle hy aoiiuiesoenoe not 
Involved.—Oaks v. Renshaw, 168 P. 
2d 199, 74 Cal.App.2d 144. 

Waiver of speclal grouuds of demux- 
rer 

Where one of defendants, after in- 
terposing speclal demurrers, Jolned 
In stipulation of aU parties which 


ellminated one issue, such defend¬ 
ant, by accepting benefit of such stip¬ 
ulation, waived rdght to Insist on 
speclal grounds of demurrer.—^Albany 
Pederal Savings & Loan Ass*n v. 
Henderson, 31 S.m2d 20, 198 Ga. 116. 
50. Ala.—^McCall v. Morgan, 14 So. 

2d 374, 244 Ala. 472. 

Pia.—Sunseald Products v. Domino 
Canning Ass'n, 3 So.2d 377, 147 Pia. 
700. 

Or.—^Kitterman v. Eagle Pine Co., 
267 P. 816, 122 Or. 137. 

Mortgage foreolosure 

However, in mortgage foreclosure 
action, stipulation that only question 
to be tried was effect of the release 
of part of the mortgaged premlses 
was held not to limit court in deter¬ 
mining other questions Involved.— 
Malinoskl v. Mekody, 48 N.T.S.2d 940, 
afflrmed Kuehnle v. Malinoski, 53 N. 
T.S.2d 768, 269 App.Div. 717, appeal 
denied 55 N.Y.S.2d 847, 269 App.Div. 
791. 

61. Pia.—Sunseald Products v. Do¬ 
mino Canning Ass’n, 3 So.2d 377, 
147 Pia. 700. I 

La.—Succession of Cambre, 27 So.2d 
296, 210 La. 451. 

Pa.— Chadwlck v. Hepburn, 30 A.2d 
236, 161 Pa.Super. 459. 

Utah.—Taylor v. Murray, 232 P.2d 
367. 

—Town of Pox Lake v. Town of 
Trenton, 12 N.W.2d 679, 244 Wls. 
412. 

60 C.J. p 73 note 24. 

Academlo questions wlll not be de- 
clded.—^Leake v. New York Cent. R. 
R., D.C.N.Y., 28 F.Supp. 666. 

Issues held not hefore revlewlng 
oonxt on appeal 

Colo.—^Montgomery v. City and Coun- 
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ty of Denver, 80 P.2d 434, 102 Colo, 
427. 

N.Y.—^Morrall v. Monroe County, 2 N. 

E.2d 40, 271 N.Y. 48. 

Conduslons erroneons and nugatory 
Concluslons of trial court on issue 
elimipated at trial by agrreement or 
conduct of counsel, and not pursued 
on trial or avallable in decision of 
case, were erroneous and nugatory.— 
City of New Haven v. New Haven 
Water Co., 172 A. 767, 118 Conn. 389. 

52. Colo.—^Honska v. Denning, 127 
P.2d 279, 109 Colo. 503. 

53. Tex.—Coleman Mut. Aid Ass'n v. 
Muse, Giv.App., 67 S.W.2d 893, 
error refused. 

54. Ky.—^Bryant v. Bullock, 218 S. 
W.2d 381, 309 Ky. 590. 

Tex.—^Mecca P. Ins. Co. v. Wllder- 
spin, Clv.App., 118 S.W. 1131. 

55. Cal.—^Asher v. Johnson, 79 P.2d 
457, 26 Cal.App.2d 403. 

56. Mass.—^Leonard v. White, 5 Al- 
len 177, 

57. N.Y.—Wasserstein v, Aronowitz 
& Sons, 63 N.Y.S.2d 649. 

60 C.J. p 73 note 29. 

58. Tex.—0*Neal v. Jones, Civ.App., 
34 S.W.2d 689. 

59 . Cal.—Pierson v. Smith, 148 P. 
801, 27 Cal.App. 48. 

60. Minn.—^Engel v. Swenson, 254 
N.W. 2, 191 Minn. 324. 

61. Minn.—^Miller v. Phoenix Ins. Co. 
of Hartford, Conn., 264 N.W. 915, 
191 Minn. 686. 

62. 111.—^People ex rei. Hughes v. 
XJniversal Service Ass'n, 7 N.B.2d 
310, 865 111. 642. 

Bate as hasls of reoovery 
Where complaint sought recover^ 
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authority a stipulation by the parties as to the is- 
sues in the case does not waive the objection that 
the complaint is insufficient to state a cause of ac- 
tion, this being a question of law as to which no 
valid agreement can be made.®3 

Effeci of amendment of pleadings. A stipulation, 
in extending the time to answer that the issue was 
to date as if no extension had been granted, did 
not prevent the issue from being destroyed by a 
subsequent amendment of the pleadings, or obviate 
the necessity of giving a new notice of trial and 
of filing a new note of issue.®^ After defendant 
moves for summary judgment, the Service of an 
amended complaint and an amended answer does 
not prevent consideration of the motion, where the 
parties stipulate that the motion is deemed to be 
made against the amended complaint.® ^ Where the 
parties stipulate that a single issue shall be the 
sole one, and the court grants a party leave to 
amend so as to inject a new and independent is¬ 
sue, the court may nevertheless, in the particular 
circumstances, not err in restricting the parties to 
the single issue agreed on.®® 

Availahility on subsequent trial or in another case, 
According to some decisions, a stipulation limiting 
and defining the issues on which the controversy 
depends applies only to the trial at which the stipu¬ 
lation is made;®*^ but it has also been held that, 
unless otherwise provided, the stipulation will gov- 
ern subsequent trials of the cause.®® Where the 


parties agree that the same issues are presented as 
were involved in another case, the court may as¬ 
sume a particular fact in view of such agreement.®® 
A broker's stipulation, in his suit for damages for 
wrongful discharge, that he claims no commission 
on sales made after a certain date, bars his sub¬ 
sequent suit to recover on sales made after that 
date to persons whom he allegedly solicited before 
his discharge.^® 

Evidence admissible under issues, Evidence of 
facts not within the issues agreed on is not admis¬ 
sible, and cannot be considered on a motion for 
new trial and evidence may be admissible for 
one purpose, but not for another, according to the 
issues made by the stipulation."^® 

b. As Eliminating Other Issues 

A stipulation to eliminate a single Issue, or particu¬ 
lar issues, has no effect on other issues in the case; but 
a stipulation prescribing the issues on which the case 
Is to be tried waives or elimlnates ali issues not included. 

If the parties stipulate merely to eliminate a 
single issue, or particular issues, the stipulation has 
no effect on other issues in the case."^^ On the other 
hand, where parties by stipulation prescribe the 
issues on which the case is to be tried, they are 
estopped from thereafter asserting that the case was 
tried or submitted on the wrong theory;^® and a 
stipulation of this nature, unlike a stipulation which 
merely eliminates a single issue, amounts to a bind- 


on particular rate, but trial proceed- 
ed on theory, as discloaed by written 
stipulation of facts constitutingr en- 
tire evidence in cause, that one or 
the other of two rates was applicable, 
permittinff of plaintiflC to recover at 
rate not sued on In Its complaint 
was not error, notwlthstandingr gen¬ 
era! rule that party must recover on 
theory of his complaint or not at 
all.—Seymour Water Co. v. City of 
Seymour, 197 N.B. 701, 102 Ind.App. 
56. 

63. Mo.—^Wells v. Covenant Mut. 
Ben. Assoc., 29 S.W. 607, 126 Mo, 
630. 

64, N.T.—^Pelzer v. Perry, 196 N.T.S. 
342, 203 App.Dlv. 68. 

65, N.T.—Timmerman v. City of 
New York, 69 N.Y.S.2d 102, afflrm- 
ed 70 N.T.S.2d 140, 272 App.Div. 
768. 

66, N.M.—^Pirst Nat. Bank in Albu- 
querque v. Rowe, 199 P.2d 987, 52 
N.M. 366. 

67. Iowa.—Mills v. Bilis, 66 N.W. 

881, 97 lowa 684. j 

Mo.—^Murphy v. Gillum, 79 Mo.App. 
664. 

68. Mo.—^Hammontree v. Huber, 39 
Mo.App. 326. 


I 69. U.S.—C. I, R. V. Lawrence Op- 
erating Co.. C.aA.2, 162 F.2d 938. 
KonresldeiLcy of party’3 vendor In tan 
distrlot 

U.S.—C. I. R, V. Lawrence Operating 
Co., supra. 

70. D,C.—Chapman v. Potomac 

Chemical Co., 169 F,2d 469. 81 U. 
S.App.D.C. 406. 

71. Tex.—^Long v. Shelton. Civ.App., 
165 S.W. 945. 

60 C.J. p 73 note 26. 

Scope of pleadings held not en- 
larged by Btipnlatlon, so as to permit 
introduction of evidence.—^Federal 
Deposit Ins. Corp. v. Siraeo, C.A.N. 
T., 174 F.2d 360. 

72. Cal.—Conwell v. Varain, 130 P. 
23, 20 Cal.App. 521. 

60 C.J. p 73 note 27. 

73. N.C.—^Austin v. Hopklns, 43 S.E. 
2d 849, 227 N.C. 638. 

74. Cal.—^Indemnlty Ins. Co. of 
North America v. American Auto. 
Ins. Co., 180 P.2d 917, reheard 184 
P.2d 316, 81 Cal.App.2d 621. 

Ind.—Telton v, Plantz, 77 N.E.2d 896, 
226 Ind. 155, 

S.C.—Conyers v. Atlantic Coast Line 
R. Co., 62 S.E.2d 478, 218 S.C, 278. 
60 C.J. p 74 note 37. 
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Fartlcnlar Issues 

(1) In general.—^David v. Fidelity- 
Phoenix Pire Ins. Co. of New York, 
146 P. 199, 83 Wash. 242—60 C.J. p 
74 note 37 Ea], 

(2) Stipulation, In actlon of replev- 
in, as to the value of the property 
involved, did not obviate the neces¬ 
sity of proof that property belonged 
to plalntiff or that, at the commence- 
ment of the action, it was In the pos- 
sesslon of defendant, who wrongfully 
withheld it.—^Tlvich v. Ralafate, 92 
P.2d 178, 162 Or. 366. 

(3) Stipulation that pollcy with 
total and permanent disability clause 
was in force at time Insured con- 
tracted typhold fever did not relieve 
him from burden of proving that his 
total and permanent disability re- 
sulted from typhoid fever.—^EJqulta- 
ble Life Assur. Soc. of U. S. v. Green, 
83 S.W.2d 478, 269 Ky. 773. 

75, Fla.—Corpus Juris dted Iu Esch 

V. Forster, 168 So. 229, 231, 123 Fla. 

905. 

lowa.—'Koch V. Abramson, 276 N.W. 

68, 223 lowa 1356. 

Minn.—Olson v. Moulster, 162 N.W. 

1068, 137 Minn. 96. 
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ing waiver or elimination of all issues not in- 

cluded.76 

§ 23. - As to Evidence 

a. In general 

b. Conclusiveness on court 

c. Documents in general 

d. Use of copies, records, transcripts, or 

abstracts of title 

e. Depositions 

f. As to what witnesses would testify 


§§ 22-23 

g. As to testimony of witnesses on for¬ 
mer trial 

a. In General 

Stipulations relatlng to evidence shouid be falrly 
and Ilberally construed, and the parties are bound 
thereby. 

General rules goveming the construction, opera- 
tion, and effect of stipulations, discussed supra §§ 
11-17, apply to stipulations relating to, or affecting, 
evidence.'^^ Parties by their conduct, and especially 
by their agreements, may make that admissible 
which might otherwise not have beenJ^ These 
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76. TT.S.—State ex rei. Williams v. 
Neustadt. C.C.A.Okl., 149 F.2d 143. 

Ark.—Orr v. Weaver, 158 S.W.2d 272, 
203 Ark. 1147. 

Cal.—Williams v. General Ins. Co. of 
America, 63 P.2d 289, 8 Cal.2d 1. 
Fla.—Corpus Juris olted Iu Bsch v. 
Forster, 168 So. 229, 231, 123 Fla. 
905. 

m. —^Banner Tailoring Co. v. Indus¬ 
tria! Commission, 188 N.B. 548, 354 
111. 513—^In re Whlpple’s Estate, 2 
N‘.E.2d 366, 286 Ill.App. 491. 

Mich.—Mueller v. OKaufman, 270 N. 

W. 226. 278 Mlch. 87. 

Miss.—^D. S. Pate Lumber Co. v. 
Weathers, 146 So. 433, 167 Miss. 
228. 

Neb.—^Boomer v. Olsen, 10 N.W.2d 
607, 143 Neb. 679. 

N.T.—-Heath v. State. 103 N.Y.S.2d 
397, 278 App.Dlv. 8, affirmed 101 

N. B.2d 764, 303 N.T. 668. 

Okl.—^Bruner v. Burch, 65 P.2d 1216, 
179 Okl. 338. 

Tex.—^Peal v. Lulingr Oil & Gas Co., 
Clv.App., 137 S.W.2d 848, error dis- 
missed, judgment correct. 

60 C.J. p 74 note 40. 

AULOUUt of dama^es 
Agreement tbat only issue was 
amount of damages recoverable con- 
stituted acknowledgment that all 
other matters relating to recovery 
suflBlclently appeared.—^E^re Ass'n of 
Philadelphia v. Crawford, Tex.Civ. 
App., 64 S.W.2d 181. 

Waiver of proof as to other gues- 
tlons 

ni. —Shell Oil Co. V. Industria! Com¬ 
mission, 94 lSr.E.2d 888. 407 111. 186. 

77. U.S.—^McGrath v. Tadayasu Abo, 

O. A.Ca!., 186 P.2d 766. 

Cal.—^Lovinger v. Anglo Cal. Nat. 
Bank of San Francisco, App., 243 

P. 2d 661- 

ni.—^Landls, for Use of Talley v. 
New Amsterdam Cas, Co., 107 N.E. 
2d 187, 347 Ill.App. 660. 

Ind.—^Pettit v. Continental Baking 
Co., 180 N.B. 607, 94 Ind.App. 260. 
B.C.— Corpus Juris olted lu Turbe- 
ville V. Morris, 26 S.E.2d 821, 830, 
203 S.C. 287. 

Falidity of such stipulation see su¬ 
pra § 10. 

88 C.J.S,—4 


Best evldeuce rule held not to bar 
evidence admissible under stipula¬ 
tion.—Larson v. A. W. Larson Const. 
Co., 217 P.2d 789. 36 Wash.2d 271. 
Bvldeuce to be cousldered by trler of 
facts 

A stipulation as to what evidence 
shaJl be consldered by the trier of 
facts in decldlng a particular ques- 
tion excludes the conslderatlon of 
other evidence, which may not be 
consldered, even though it may dnd 
Its way Into the record, except where 
it clearly appears that the parties 
have abandoned the stipulation.— 
Lapplnen v. Union Ore Co., 29 N.W. 
2d 8, 224 Minn. 396. 

Furpose for wM<^ evldeuce admltted 
Error in limitlng purpose for 
which evidence was admitted was 
cured where, before close of trial, 
the successful party agreed that 
such evidence shouid be consldered 
as admitted for all purposes, and the 
judge asked that the record show 
such agreement.—^Traders & General 
Ins. Co. V. Weatherford, Tex.Civ. 
App., 124 S.W.2d 423, error dismissed, 
judgment correct. 

Froceediugs iu prior aotlou 
Where counsel stipulated that 
court shouid consider part of pro- 
ceedlngs in prior action as evidence 
in determlnlng questions of law be¬ 
fore impanellng jury, court could 
consider entlre proceedlngs.—Stone 
V. Siegel, 17 Ohio Supp. 131. 

Particular stipulatious 
(1) In general. 

U.S.—Galter v. Federal Trade Com¬ 
mission, 186 P.2d 810, certiorari 
denied 72 S.Ct. 34, 342 U.S. 818, 96 
L.Ed. 619—^U. S. V. Canadlan Amer¬ 
ican Co., D.C.N.Y., 108 F.Supp. 206 
—Holmberg v. Southern Minne¬ 
sota Joint Stock Land Bank of 
Minneapolls, D.C.Minn., 10 F.Supp. 
795. 

Ala.—0’Rear v. 0’Rear, 160 So. 602, 
227 Ala. 403. 

—^Person v. Johnson, 236 S.W.2d 
876, 218 Ark. 117. 

CaJ.—Sterllng Urug v. Benatar, 221 
P.2d 966, 99 Cal.App.2d 492—U. S. 
Fidelity & Guarauty Co. v. Indus¬ 
tria! Accident Commission of Ca!l- 
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fornla, 23 P.2d 306, 132 Cal.App. 
656. 

Ky.—Herd v. Lyttle, 222 S.W.2d 834, 
310 Ky. 788. 

Me.—UollofC V. Gardlner, 91 A.2d 320. 
Md.—Wood V. State, 44 A.2d 859, 185 
Md. 280. 

Miss.—Campbell v. State, 12 So.2d 
151, 194 Miss. 360. 

Ohio.—Chastang v. Mutual Life Ins. 
Co. of N. Y., 66 N.E.2d 873, 77 
Ohio App. 433, rehearlng denied 68 
N.E.2d 240, affirmed 71 N.E.2d 270, 
147 Ohio St. 341. 

S.C.—Turbeville v. Morris, 26 S.B.2d 
821, 203 S.C. 287. 

Tex.—Jeffersonlan Club v. Waugh, 
Civ.App., 217 S.W.2d 103, refused 
no reversible error. 

60 C.J. p 77 note 99. 

(2) In action for accountlng. 

Ca!.—Griffeth v. Fehsel, 143 P.2d 

622, 61 Cal.App.2d 600. 

Mo.—^Robert v. Davis, 142 S.W.2d 
1111, 236 Mo.App, 974. 

(3) In proceedlngs involving con- 
struction of will.—In re Hollings- 
worth*s Estate, 99 P.2d 699, 87 Cal. 
App.2d 432. 

(4) In action in trespass to try 
title.—Mauldln v. Crlder, Tex.Clv. 
App., 123 S.W.2d 472. 

(6) Stipulation that prior opinion 
of supreme court on certiorari shouid 
be consldered as evidence.—^Viator v. 
Stone, 29 So.2d 274, 201 Miss. 487, 
suggestion of error overruled 29 So. 
2d 658, 201 Miss. 487. 

(6) Stipulation for taklng of axldi- 
tiona! testimony in court instead of 
remand to commlssioner.—^Langer v. 
State, 28 N.W.2d 623, 76 N.D. 436. 

(7) Agreement to receive physl- 
cian*s report as evidence without 
subjecting him to examination as 
witness.—^Langston v. Maryland Cas- 
ualty Co., 160 S.B. 823, 43 Ga.App, 
854. 

(8) Stipulation as to what records 
would Show if produced.—Gray Tele- 
phone Pay Station Co. v. Western 
Electric Co., C.C.A.I11., 101 P.2d 863. 

78. U.S,—Cervln v. W. T. Grant Co., 
aC.A.Tex., 100 F.2d 163. 
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stipulations should be construed in the furtherance 
of justice.'^^ They should not be given a narrow, 
strtct, or technical construction,^® but should be 
given a fair and liberal one,8i so as to carry out the 
apparent intention of the parties and permit a fair 
trial on the merits .82 Such a stipulation may, for ali 
practical purposes, be equivalent to the formal in- 
troduction of an article in evidence.83 

The parties are bound by such stipulations,^^ 
as far as they purport to stipulate facts.^® Where 
the parties have given a practical construction to 
the stipulation by their acts, such construction is 
entitled to great weight in determining its mean- 
ing.86 Grammatical construction will not be al- 
lowed to override the manifest intent of an instru- 
ment.^*^ The principle that the express mention of 
one thing implies the exclusion of another has 
sometimes been applied.^8 

Limiting, or dispensing withj proofs» Courts 
look with favor on a stipulation of parties to limit 
proofs,^® and such a stipulation becomes the law 
of the case.90 There is no reason why proof of a 
judgment by an exemplified copy may not be dis- 
pensed with by the parties but relevant evidence 
cannot be kept from the jury by waiver of proof on 


the point involved.32 A stipulation by one ac- 
cused of crime that there was no form of coercion 
in a confession excuses the district attorney from 
proving the voluntarincss of the confession.^^ 

Judicial notice, Effect will be given to an in- 
formal or tacit agreement of the parties that ju¬ 
dicial notice shall be taken of the common law and 
statutes of another state, including the opinions of 
the supreme court of that state declaring the com¬ 
mon law and construing the statutes.^4 

Exhibits referred to in a stipulation have been 
held properly considered by the trial court and on 
appeal.95 Where a stipulation that schedules and a 
statement filed as exhibits with an answer are cor- 
rect would amount to nothing more than a self- 
serving declaration, such stipulation is not of it- 
self sufficient to establish the truth of the exhibits.®® 

Expert testinwny, A stipulation as to the quali- 
fications of an expert witness is binding on the 
parties.®7 Where a party admits the qualifications 
of witnesses to testify as experts, but does not 
stipulate that their judgment is to be taken as con- 
clusive, the question of their credibility and the 
weight to be accorded their testimony remains to 


Hearsay 

Cal.—^Nelson v. Fernando Nelson & 
Sons, 55 P.2d 859, 5 Cal.2d 511— 
Blume V. MacGregor, 148 P.2d 656, 
64 Cal.App.2d 244—Swltzer v, Mul- 
laly, 46 P.2d 215, 7 Cal.App.2d 444. 
Xieath of wltzLess; depositlon, 

(1) This is especially true after 
the death of the witness renders a 
more regular taking of his evidence 
impossible; and nile applles to depo- 
sition of plaintiff, taken in accord- 
ance with stipulation, where defend¬ 
ant removed cause from state to fed- 
eral court and plaintiff died before 
trial.—Cervin v. W. T. Grant Co., 
C.C,A.Tex., 100 P.2d 153. 

(2) Stipulations as to deposltlons 
generally see infra subdivision e of 
this section, 

79. IT.S.—Chicago & N. W. Ry. Co. 
V. Froehling Supply Co., C.A.I11., 
179 P.2d 133. 

80. lowa.—Swiger v. Eden, 24 N.W. 
2d 793, 23$ lowa 44. 

60 C.J. p 74 note 44. 

81. Vt.—^Foster v. Dickerson, 24 A. 
253, 64 Vt. 233. 

60 C.J. p 74 note 45. 

82. Nev.—0’Neale v. Cleaveland, 3 
Nev. 485. 

83. U.S.—Gormley v. U. S., C.C.A. 
Va., 167 F.2d 454. 

Bnlky ohjeot not hronght Into court- 
room 

U.S.—Gormley v. U. S., supra. 


84. U.S.—Draeger v, Bradley, 156 
P.2d 64, 33 C.C.P.A., Patents, 1130. 

Cal.—McGuire v. Baird, 70 P.2d 915, 
9 Cal.2d 353—Sterling Drug Co. v. 
Benatar, 221 P.2d 965, 99 Cal.App. 
2d 393—Capital Nat. Bank of Sa¬ 
cramento V. Smith, 144 P.2d 665, 62 
Cal.App.2d 328—Corbett v. Benloff, 
14 P.2d 1028, 126 Cal.App, 772. 

D.C.—Johnson v. Hawkins, Mun.App., 
81 A.2d 467. 

Fla,—Penney v. First Trust & Sav- 
Ings Bank, 135 So. 805, 102 Fla. 185. 
Ind.—Pettit v. Continental Baking 
Co., 180 N.B. 607, 94 Ind.App. 250. 
N.J.—Burger v. Burger, 69 A.2d 741, 
6 N.J.Super. 52. 

XmpUed agreement 
Stipulation that only hotel register 
would be offered in evidence did not 
imply an agreement that no objection 
would be made to it when offered.— 
Darnall v. U. S., Mun.App.D.C., 33 A, 
2d 734. 

85. U.S,—^U. S. V. S. Schapiro & 
Sons, 24 C.C.P.A., Customs, 343. 

86. Miss.—Saffold v. Horne, 18 So. 
433, 72 Miss. 470. 

87. Miss.—Saffold v. Horne, supra. 

88. Tex.—Whlte v. McFarlin, 14 S. 
W. 200, 77 Tex. 596. 

60 C.J. p 75 note 49. 

89. N.T.—^Morse v. Morse Dry Dock 
& Repalr Co., 291 N.T.S. 995, 249 
App.Div. 764. 

Favorable attitude of courts toward 
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stipulations generally see supra 

5 2 . 

90. N.Y.—Morse v. Morse Dry Dock 
& Hepair Co., supra, 

Proof of forelgn law 
Stipulation dispensing with offer- 
ing in evidence of declsions of courts 
of foreign state as to law of such 
state held limited in effect.—^Platt v. 
Bender, La.App., 178 So. 678. 

91. Vt.—Cootey v. Remington, 189 
A. 151, 108 Vt. 441. 

92. Ga.—Watklns v. State, 33 S.B.2d 
325, 199 Ga. 81. 

93. Cal.—People v. Bames, 183 P.2d 
654, 30 Cal.2d 524. 

94. Md.—Staley v. Safe Deposit & 
Trust Co. of Baltimore, 56 A.2d 
144, 189 Md. 447, 

95. 111.—Landis for Use of Talley v. 
New Amsterdam Casualty Co., 107 
N.B.2d 187, 347 Ill.App. 660. 

lowa.—Swiger v. EIden, 24 N.W.2d 
793, 238 lowa 44. 

Ahsence of tamperlng 

Stipulation waived reciuirement 
that, before admission of testimony 
concerning an exhibit, it must be 
proved that it has not been tampered 
with between time of its original re- 
ceipt and the analysis.—^People v. 
Coleman, 224 P.2d 837, 100 CaJ.App.2d 
797. 

96. Ky.—Richardson v. Monroe Coun- 
ty, 112 S.W.2d 47, 271 Ky. 368. 

97. Cal.—^McGuire v. Baird« 70 P.2d 
915, 9 Cal.2d 353. 
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be considered by the jury and, later, by the court 
in passing on motions for a new trial.»8 a party’s 
agreement to be bound by the testimony of an 
expert, to be given in the form of a report, does 
not mean that it is to be accepted as conclusive, but 
only that he will accept the report for what it is 
worth, without further examination of the ex- 
pert.^9 

Testimony of one accused competent against ali. 
Where two persons were jointly tried for an offense 
and it was stipulated that ali testimony in behalf 
of either should inure to the benefit of both, evi- 
dence in rebuttal that certain evidence given by a 
witness for one of them was untrue, and that the 
fact led to an incriminatory inference, was available 
against the other.^ 

Physical examination. Counsers agreement to 
examination by two physicians does not preclude de- 
fendants from calling other physicians as witness- 
es.2 

Availability on second trial. Where there is noth- 
ing in a stipulation relating to the admission of evi¬ 
dence which limits its use to any particular trial, 
it will be available on a second trial.3 

b. OoncltLsiveness on Conrt 

Valld stipulatlons as to evidence are binding on the 
court. 

Valid stipulations as to evidence are binding on 
the court, which is bound to enforce them;^ and 
the court cannot go beyond the terms of the stipu- 
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lation.5 On the other hand, the court is not bouncJ 
by, and will not enforce, a stipulation which the par¬ 
ties cannot validly make.® So, a stipulation that 
only such evidence as shall be agreed on by the 
parties shall be admissible will not be allowed to 
control the actiofi of the court in the reception of 
other evidence or to determine the effect to be given 
to it^ 

c. Docnments in General 

The construction and effect of stipulations refatlng 
to letters and other documents have been determined 
in accordance with principies governing stipulations as 
to evidence generaliy. 

By stipulating for the production of certain docu¬ 
ments, parties must be deemed to have waived any 
showing of reasonable probability of materiality 
or else to have concluded that this requirement has 
been met.^ An instrument is not rendered admis¬ 
sible by a stipulation referring to Instruments which 
do not include the one in question.® A letteri<> or a 
surgeon’s written report,even though hearsay, 
may be competent evidence where admitted by stipu¬ 
lation. A stipulation that a letter may be read in 
evidence does not admit it to be genuine a 

physician’s written report, read in evidence pursuant 
to a stipulation, has been held to have the same ef¬ 
fect as if he had testified to the facts therein 
stated.13 The construction, operation, or effect of 
other stipulations has been considered,!^ including 
stipulations as to a handwriting expert,! 5 a written 
report of a member of the county probation staff,!® 
and a judgment in a prior case.!*^ 


98. CaJ.—Southern Callfomla Edi¬ 
son Co. V. Gemmill, 85 P.2d 500, 30 
Cal.App.2d 23. 

99. N.T.—^People on Complalnt of 
DeAngells v. Guiseppe, 97 N.T.S.2d 
486, afflrmed 96 N,Y.S.2d 848, 276 
App.Div. 1102, appeal denled 98 
N.T.S.2d 220, 277 App.Dlv. 879. 

1. N.T.—^People v. Walter, 149 N.T. 

S. 865, 164 App.Div. 25, 32 N.T.Cr. 
61, certiflcate of reasonable do-ubt 
denled 149 N.T.S. 390, reversed on 
other grounds People v. Cassidy, 
107 N.B. 713, 213 N.T. 388. 

2. Mo.—^Plater v. W. C. Mulllns 
Constr. Co., 17 S.W.2d 668, 223 Mo. 
App. 660. 

3. Mass.—Central Bridge Corp. v. 
Lowell, 16 Gray 106. 

N.T.—Schiff V. American R. Express 
Co., 182 N.T.S. 679. 

4. U.S.—^McGrath v. Tadayasu Abo, 
C.A.Cal., 186 F.2d 766. 

Cal.—Capital Nat. Bank of Sacra¬ 
mento V. Smith, 144 P.2d 665, 62 
Cal.App. 2d 328. 

Ind.—Pettit V, Continental Baklng 
Co., 180 N.E. 607, 94 IndA^pp. 250. 

60 C.J. p 76 note 60. * 


Conclusive effect of stipulations on 
court g-enerally see supra § 17. 
Enforcement of stipulation in gen- 
eral see infra § 31. 

Flnding held not oontrary to stlpn^ 
lated facts 

W.Va.—Larzo v. Swift & Co., 40 S.E. 

2d 811, 129 W.Va. 436. 

Beverslble error 

Hefusal to admit evidence in ac¬ 
cordance with a stipulation may con¬ 
stitute reversible error.—^Pacific Mut. 
Life Ins. Co. of Califomia v. Butler, 
93 S.W.2d 329, 192 Ark. 614. 

Adsulssion of decislon of supreme 
court Into evidence would have been 
erroneous except for stipulation of 
counsel that It mlght be so recelved. 
—City of Tuscon v. Apache Motors, 
246 P.2d 266, 74 Ariz. 98. 

6. U.S.—^Pennsylveinla Steel Co. v. 
Washington, etc„ Brldge Co., D.C. 
W.Va., 194 P. 1011. 

6. U.S.—Sac & Pox Indians of lo-wa 
V. Sac & Fox Indians of Oklahoma, 
45 CtCl. 287, afflrmed 31 S.Ct 473, 
220 U.S. 481, 56 L.Ed. 652. 

W.Va.—GUkerson v. Baltimore & O. 
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R. Co., 61 S.E.2d 767, 132 W.Va. 
133. 

7. Cal.—^Berry v. Chaplin, 169 P.2d 
442, 74 Cal.App.2d 662. 

8 . U.S,—Beler v. Savarona Ship 
Corp., D.C.N.T., 26 F.Supp. 699. 

9. Tex.—Gordon v. Mortgage Realty 
Co.. C1V.APP.. 163 S.W.2d 707. 

10. Cal.—^Blume v. MacGregor, 143 
P.2d 656, 64 Cal.App.2d 244. 

11. Cal.—Swltzer v. Mullally, 46 P. 
2d 216, 7 Cal.App.2d 444. 

12. Or.—Osmun v. Winters, 46 P. 
780, 30 Or. 177. 

60 C.J. p 75 note 63. 

13. Ind.—^Pettit v. Continental Bak- 
Ing Co., 180 N.E. 607, 94 Ind.App. 
250. 

14. Cal.—Walpole v. Prefab Mfg. 
Co., 230 P.2d 36, 103 Cal,App.2d 
472. 

15. Cal.—Clyne v. Brock, 188 P.2d 
263, 82 Cal.App.2d 958. 

16. N.J.—^Burger v. Burger, 69 A.2d 
741, 6 N.J.Super. 62. 

17. Wyo.—^Bowman v. Bowman, 82 
P.2d 367, 63 Wyo. 298. 
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d. Use of Copies, Itecords, Transcripta, or Ab¬ 
stracta of Title 

The construction and effect of stipulatione as to the 
use of copies, records, transcripta, or abstracts of title 
have been determined In accordance with principies gov- 
erning stipulations as to evidence generally. 

Where the parties stipulate that an instrument 
offered is a true copy, the stipulation must be taken 
to refer to the copy as it read on its face, and, 
therefore, to contemplate an erasure actually ap- 
pearing therein.^s Where a copy of an instrument 
is certified in conformity with the requirements of 
the stipulation for its admission, no objection can 
be made to its admission on any ground of lack of 
identification or authentication.^^ A stipulation that 
copies of original papers or of records thereof may 
be used in lieu of originals overcomes the objection 
that the originals should be offered.^® Such a stipu¬ 
lation merely dispenses with the necessity for laying 
the foundation for the introduction of secondary 
evidence,21 and does not estop the party from prov- 
ing that the originals are forgeries^^ or invalid in 
legal effect.23 A stipulation admitting as evidence 
a copy of a lease instead of the original does not 
admit as a fact the relation of lessor and lessee.24 

A plaintiff’s stipulation that he does not seek to 
deprive defendant of any term or provision which 
appears in plaintiff’s copy of a contract which plain- 
tiff has placed in evidence waives any objection to 
defendanfs acknowledged and recorded copy of the 
same contract.25 Where it is stipulated that copies 
of certain archives of a foreign government may 
be admitted in evidence in support of defendanfs 
title, the re is nothing prejudicial to plaintiff in ad¬ 
mitting the application of a third person to that 
government for such copies, since it is considered 
merely as introductory to the copies themselves.26 

' Records; transcripts. Where it is agreed that no 
evidence will be offered on a particular question, 
records introduced may not be looked to for such 


purpose.27 A stipulation that records of the clerk 
of court might be used in any instance in which a 
certified copy would be admissible does not author- 
ize the introduction in evidence of a deed book con- 
taining a copy of a deed not properly attested.28 
A stipulation that a commissioner’s summary of the 
record evidence relating to plaintiff in government 
files is correct does not preclude defendant from 
objecting to the admissibility of any part thereof; 
the summary, or report, is subject to ali objections 
that could properly be made to the admissibility of 
the original records.29 In a final hearing in a 
proceeding for injunction, a stipulation by the 
parties that the proceedings on previous hearings 
be made part of the record means that all evidence 
previously taken is to be considered in the final 

hearing. 30 

Under a stipulation by a defendant insurer that 
the record of an employee^s action against the em- 
ployer may be received in evidence for any pur- 
pose that is appropriate and material to the issues, 
the record is in evidence for the purpose of deter- 
mining whether the injury to the employee was ac- 
cidental.31 A stipulation that a criminal case be 
tried on the transcript of the preliminary and the 
exhibits introduced at the time thereof does not 
deprive accused of the right to have the trial court 
observe the demeanor of the witnesses on the 
stand;32 and where, by stipulation, the people's 
case is submitted on the transcript of the proceed¬ 
ings at the preliminary hearing, accused may not 
complain that the trial court is without jurisdiction 
to proceed, on the ground that accused is not con- 
fronted with the witnesses against him.33 A stipu¬ 
lation may be such as to render admissible a tran¬ 
script of testimony taken in another court.34 

Hospital records may be rendered admissible by 
stipulation, regardless of their admissibility under 
general rules of evidence ;35 and an agreement for 


18. Cal.—^Pacific Coast CasuaJty Co. 
v. Industrial Accident Commission, 
167 P. 639, 176 Cal. 24. 

19. S.D.—J. F. Anderson Lumber 
Co. V. National Surety Co., 207 N. 
W. 63. 49 S.D. 236. 

2a Ariz.—Turley v. State, 69 P.2d 
312, 48 Arlz. 61. 

21. Ga.—^Patterson v. Collier, 75 Ga. 
419, 68 Am.R. 472. 

22. Ga.—^Patterson v. Collier, supra. 

23. 111.—Supreme Lodge K. P. v. 
Trebbe, 74 Ill.App. 645, reversed 
on other grrounds 53 N.E]. 730, 179 
111. 848, 70 Am.S.B. 120. 

60 C.J. p 76 note 74. 

24. Ga.—Central R., etc., Co. v. 
Gamble. 3 S.R 287, 77 Ga. 584. 


25. Tex.—^Davis v. Trenholm, Civ. 
App., 217 S.W.2d 167. 

26. Tex.—^Mackey v. Armstrong, 19 
S.W. 463, 84 Tex. 159. 

27. Tex.—Shaw v. Lewls, Civ.App., 
66 S.W.2d 1091, reversed on other 
grounds 86 S.W.2d 741, 126 Tex. 
248. 

28. Ga.—Turner v. Neisler, 80 S.B. 
461, 141 Ga. 27. 

29. D.C.—U. S. V. Balance, 59 P.2d 
1040, 61 App.D.C. 226. 

30. U. S.—Randolph v. Missourl- 
Kansas-Texas R. Co., D.C.Mo., 100 
P.Supp. 139. 

31. XJ.S.—Globe Indemnlty Co. of 
New York v. Banner Graln Co., 
C.C.A.Minn., 90 F.2d 774. 
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32. Cal.—^People v. Hamilton, 216 P. 
2d 84, 96 Cal.App.2d 777. 

33. Cal.—^People v. Dessauer, 241 
P.2d 238, 38 Cal.2d 647, certiorari 
denied Dessauer v. People of State 
of Californla, 73 S.Ct. 96, 344 U.S. 
858, 97 L.Bd. — —^People v. Noor- 
lander, 172 P.2d 766, 76 CaJ.App.2d 
274, certiorari denied 67 S.Ct. 1084, 
330 U.S. 846, 91 L.Bd. 1291. 

34. Kan.—^In re Davis' Estate, 237 
P.2d 896, 171 DBCan. 640. 

Probate court 

Kan.—^In re Davls' Estate, supra. 

35. Ark.—Progressive Life Ins. Co. 
v. Hulbert, 118 S.W.2d 268, 196 Ark. 
352. 



83 C.J.S. 

the admission of the whole record precludes objec- 
tion to a part which would otherwise have been 
admissible.^® On the other hand, a stipulation limit- 
ing the records to be read in evidence may be such 
as to exclude particular portions of hospital rec- 
ords.^*^ 

Abstracts of title. Where the parties stipulate 
that an abstract of title may be used as evidence, 
and it is so used, such evidence is not exclusive, and 
a mistake in the abstract may be corrected by intro- 
ducing the record.38 A stipulation to use abstracts 
instead of obtaining certified copies of deeds, etc., 
and filing them, does not require defendants to 
furnish plaintiff their private abstracts, and there 
is no error in the trial court in refusing to require 
them to furnish plaintiff their private papers for 
examination or to use as evidence.89 

e. Depositions 

The constructlon and effect of stipulatione as to 
depositions have been determined with respect to such 
matters as the time for taking, violation of the stipu¬ 
lation, reservation of the right to objection, and waiver 
of objections or formalities. 

Depositions taken before a certin officer by stipu¬ 
lation of the parties are evidence, not by virtue of 
any authority of the notary to act as commissioner, 
but by force of the stipulation and his power to ad¬ 
minister oaths under the statute.^o Where deposi¬ 
tions are taken under a stipulation that they could 
be taken before a certain person, or any other per- 
son qualified by the law of the States, a further 
agreement that they may be read free from ob¬ 
jections, “except the certificate of magistracy,” 
means that the certificate of magistracy should be 
aflfixed only if the deposition is taken before any 
person qualified by the laws of the state other than 
the particular person named^i A stipulation au- 
thorizing the taking of depositions of a designated 
person “and other witnesses” authorizes the taking 
of depositions of witnesses not named.'*^ An agree¬ 
ment that testimony taken by deposition “shall be 
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considered as regularly taken'* is not broad enough 
to admit illegal evidence.^3 a stipulation that a 
juror^s ex parte aflSdavit as to proceedings in the 
jury room might be read as if taken on deposition, 
with reservation as to competency of witness, does 
not require the affidavit to be considered on motion 
for new trial, it being conceded that it is against 
public policy for a juror to reveal proceedings in 
the jury room.^^ 

Time for taking, A party agreeing that a deposi¬ 
tion may be taken before trial may not complain 
that it is so taken.^s 

Conditions; statutory provisions. Where a dep¬ 
osition is taken under a stipulation which pro¬ 
vides for the admission of the deposition without 
conditions, it is to be governed by the stipulation 
and not by statutory provisions.*^® A stipulation 
that a deposition may be taken and read in evidence 
as though ali statutory requirements had been fol- 
lowed will be given effect, so as to permit an in- 
dividual defendanfs statutory deposition to be read 
in evidence against a corporate codefendant.^7 Suh- 
stantial compliance with a stipulation under which 
a witness is to read over his deposition and sub¬ 
scribe and swear to it has been held sufficient.^® 

Violation of stipulation, Where a party’s at- 
tomey, in taking a deposition, materially violates the 
terms of a stipulation between the attorneys for the 
parties, the deposition is properly excluded.^® 
Where a deposition is taken under a stipulation pro- 
viding that it may be read in evidence subject only 
to objection as to the competency, materiality, or 
relevancy of the testimony set forth therein, the ex- 
clusion of deposition testimony on other grounds is 
improper.®® 

Reservation of right of objection, Where it is 
agreed that a deposition is to be taken with counsel 
reserving all rights of objection to be made at the 
time the testimony is offered in evidence, the objec¬ 
tions referred to are objections to the admissibility 
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Kospltal diart 

Cal.—^People v. BJomsen, 180 P.2d 
443, 79 Cal.App.2d 519. 

30- Ohlo.—^Estes v. Ooodyear Tire & 
Rubber Co., Com.Pl., 99 N.E.2d 619. 

37. Pa.—Minner v. City of Pltts- 
burffh, 69 A.2d 384, 363 Pa. 199. 

38. Tex.—Tafflnder v. Merrell, 65 
S.W. 177, 96 Tex. 96, 93 Ain.S.R. 
814—Corpus Juris olted in Thomas 
v. Smith, C1V.APP., 60 S.W.2d 514, 
516, error dlsmissed. 

39- Tex.—Campbell v. Jones, Clv. 

App., 230 S.W. 710. 

40, Mich.—Crone v. Angeli, 14 Mich. 
340. 


Depositions used in anotlier case see 
infra subdivision g of this sectlon. 

41. 111.—Schwinger v, Redman, 187 
I11.APP. 264. 

42. S.D.—^Farmers' Loan, etc., Co. v. 
De Moulin, 195 N.W. 444, 46 S.D. 
676. 

43. Ala.—^Millard v. Hali, 24 Ala. 
209. 

60 C.J. p 76 note 83. 

44. Pa.—Groner v. Supreme Tent of 
Knlghts of Maccabees of the 
World, 108 A. 437, 265 Pa. 129. 

45. Okl.—^Buttrick v. Gardner, 87 
P.2d 979, 169 Okl. 566. 
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46. Cal.—^People v. Grundell, 17 P. 
214, 76 Cal. 801. 

18 C.J. p 734 note 24. 

47. m.—^Randall Dairy Co. v. Pevely 
Dairy Co., 9 ]Sr.B.2d 657, 291 111. 
App. 380. 

48. Tex.—^McCrary v. Greer, Civ. 
App., 242 S.W.2d 662. 

49. N.T.—Spatz v. Pulensky, 62 H.T. 
S.2d 27, 268 App.Div. 1012, appeal 
denied 52 N.T.S.2d 959, 268 App. 
Div. 1076. 

50. U.S.—Order of United Commer- 
clal Travelers of America v. Trlpp, 
aCJLColo., 63 F.2d 87. 
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or relevancy of the testimony and not for the pur- 
pose of reserving any right to file exceptions or 
other pleadings in the case.^i 

Waiver of objecHons or formalities. If the stipu- 
lation waives designated objections to depositions, 
no objections are waived other than those so 
desigpiated.52 Where a stipulation waives irregu- 
larities and informalities in the taking of depositions 
and reserves the right to object to matters of sub- 
stance, the parties are entitled to object to improper 
matter contained in the depositions,53 but such 
reservation cannot have the effect to prevent their 
introduction in evidence.®^ A party who, at the 
conclusion of the taking of a deposition, enters into 
a stipulation for an adjourned hearing at which the 
witness is to produce certain documents, thereby 
waives any objection to the taking of the depo¬ 
sition.® 5 

Effect of presence of witnesses. Where the par¬ 
ties stipulate that the depositions of certain witness- 
es may be read and used as depositions taken in any 
one of three named cases, the use of the depositions 
in one of the cases is proper, although the witnesses 
are present in court and there is no proof that 
they are within any provisions of the statute au- 
thorizing the use of depositions.®® 

Cross-examination hy new counsel, A deposition 
taken pursuant to the stipulation of an attorney 


of record is admissible, although he withdraws and' 
the new counsel does not have the opportunity to^ 
cross-examine the witness or to submit cross inter- 
rogatories.®^ 

f. As to What Witnesses Would Testify 

A stipulation as to the testimony a witness would^ 
give, if called, may constitute evidence of the fact in- 
volved, but is not an admission of the truth of suchi 
evidence and does not prevent a party from attacking it. 

Where a party agrees that the other party’s next 
witnesses would testify substantially the same as- 
the witnesses previously heard, and the next wit¬ 
nesses so referred to do not testify, the trial court 
and the jury are justified in assuming that their 
testimony would have been the same as that heard.®® 
Where parties by stipulation admit without reserva¬ 
tion what testimony a witness would give, if called, 
as in the case of an absent witness, such stipula¬ 
tion may constitute evidence of the fact involvecf 
in the testimony,®® and may support a finding of the 
fact involved;®® and, if the parties further stipulate 
that that admission may be used as evidence as* 
though the witness had so testified, the stipulated 
testimony may be used in the form in which the 
parties themselves have stated it, although in the- 
form of conclusions.®! 

A stipulation of this character does not, how- 
ever, amount to an admission of the truth®^ or com- 


51. La.—Stanley v. Jones, 2 So.2d 

45, 197 La. 627. 

52. Wash.—^Nasser v. Gaston, 127 

P. 470, 70 Wash. 685. 

60 C.J. p 76 note 84. 
aearsay 

A stipulation waiving objections to 
the introduction of depositions ex- 
pressly statingr that "no objection is 
waived as to the competency, rele¬ 
vancy, or materiality of said deposi¬ 
tions in any of said cases, or their 
admission under the rules of evi¬ 
dence,*' does not preclude a party 
from objectlnff to testimony con¬ 
tained in a deposition on the ground 
that it was hearsay.—McDonald v. 
Mulkey, 231 P, 662, 32 Wyo. 144. 
Offer in evidence 

A stipulation that depositions 
should be received in evidence with¬ 
out any formality, and subject only 
to rules of evidence as to materiality 
and admissibility, waives the formal¬ 
ity of taking a rule to show cause 
why the depositions should not be 
used as evidence, but does not in¬ 
clude the necessity of offering depo¬ 
sitions formally in evidence.—Vac- 
caro V. Louisville, etc., R. Co., 123 
So. 353, 11 La.App. 345. 

53. Wis.—^Douglass v. Rogers, 4 

Wis. 304. 


54. Wis,—^Douglass v. Rogers, su¬ 
pra. 

55. U.S.—^Bergstrom Paper Co. v. 
Continental Ins. Co. of City of 
New York, D.C.Wis., 7 F.R.D. 548. 

56. Mo.—^Flint v. Chicago, B. & Q. 
R. Co., 207 S,W.2d 474, 357 Mo. 215. 

57. Colo.—Middleton v. Stavely, 235 
P.2d 596, 124 Colo. 88. 

58. Tex.—Southwestern Gas & Elee. 
Co. V. Anderson, Civ.App., 217 S.W. 
2d 47. 

59. Cal.—People v. Newman, 227 P. 
2d 470, 102 Cal,App.2d 302. 

Idaho.—State v. Newman, 214 P.2d 
159, 70 Idaho 184. 

111.—^McKay Engineering & Const. 
Co. v. Sanitary Dist. of Chicago, 
81 N.E.2d 268, 335 Ill.App. 224. 
Neb.—Wells v. Tietge, 9 N.W.2d 180, 
143 Neb. 230. 

Validity see supra § 10. 

Oonoession held not to establlsh 

(1) Absence of proof of corpus de¬ 
licti.—^People V. Watt, 44 N.B.2d 680, 
380 111. 610. 

(2) Qualiflcation of witnesses as 
electors.—^Ptak v. Jameson, 220 S.W. 
2d 592, 215 Ark. 292. 

AUegatlons not admitted In answer 
Stipulation that plaintiff's officer 
'would testify to all facts alleged in 
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bili and not admitted in answer was 
agreement as to evidence to be con- 
sldered by court.—^Lowell Co-op- 
Bank v. Sherldan, 188 N.E. 636, 284 
Mass. 594, 91 A.L.R. 1176. 

In Ubel proceeding, stipulations as 
to what witnesses would testify to» 
was held to establlsh particular facts 
as to lien and liability for supplies,. 
but not other facts.—The Everosa; 
D.C.N.T., 20 F.Supp. 8. 

60. Cal.—0’Hare v. Peacock Dal- 
rles, 110 P.2d 90, 42 Caa.App.2d 788 
—Citizens' Nat. Trust & Savings 
Bank of Los Angeles v. Arrowhead 
Springs Beverage Co., 14 P.2d 821, 
126 Cal.App. 660. 

Amonnt of damages 
Cal.—^R. H. Geoffroy & Co. v. Faria, 
144 P.2d 402, 62 Cal.App.2d 165. 

61. Minn.—Behrens v. Kruse, 155 
N.W. 1066, 132 Minn. 69. 

Tex.—Corpus Juris g.uoted In Texas 
Indemni ty Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924. 

62. U.S.—Goess v, Lucinda Shops, 
Inc., C.C.A.N.Y., 93 F.2d 449, 115 
AL.R. 264. 

Tex.—Corpus Juris quoted in Texas 
Indemnity Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924—Ramirez 
v. Castro, Civ.App., 121 S.W.2d 662. 
60 C.J. p 77 note 93. 
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petency63 of such testimony, and does not prevent 
a party from proving conflicting statements made 
by the witness,®^ or that the testimony which he 
wouid give is untrue,®® constitutes a mere opinion 
or conclusion,^® invades the province of the trier 
of facts,®7 has no probative value as evidence,6S 
or is contrary to an admitted fact.69 Such a stipula- 
tion is not necessarily conclusive as against a par¬ 
ty nor does it prevent the court from rendering 
a decision for one of the parties on the ground that 
■the testimony is untrue,*^^ or commit a party to the 
trial court’s views of the legal significance of the 
testimony.72 Where the stipulation is made for the 
purpose of excusing the witness from attendance at 
court in that cause, the evidence stipulated cannot 
be used in a subsequent cause between the parties.73 

Affidavit in lieu of testimony, Where a party 
agrees to admit, in lieu of testimony, an affidavit as 
to the amount of work done by affiant, the trial 
court may properly use the figures in the affidavit 
in awarding judgment for plaintifT.74 

g. As to Testimony of Witnesses on Former 
Trial 

Stipulations as to the use or admission of testimony 
of witnesses at former triais have been variously con- 
strued and given effect according to thelr terms. Au- 
thorities differ as to whether such a stipulation procludes 
objections to the competency or materiality of the testi- 
mony. 

According to some decisions, a stipulation in gen- 
eral terms, and without qualification, that testimony 
of witnesses on a former trial may be read in evi¬ 
dence, precludes objections to its competency or 
materiality ^nd if, by stipulation, testimony taken 
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in another case is read, no objection can be taken 
to it that was not taken on the trial at which it was 
admitted.*^® On the other hand, it has been held that 
a stipulation that the testimony of a witness in an¬ 
other case might be used to establish certain facts 
does not waive the right to object that certain of 
the testimony is incompetent.77 Similarly, it has 
been held that a stipulation that testimony of wit¬ 
nesses on the former trial of a case should be taken 
and considered as if delivered on the second trial 
permits the admission of the testimony of such wit¬ 
nesses but subject to the objections and exceptions 
taken on the former trial.78 It has also been held 
that, where two actions are tried together, and the 
testimony objected to is taken in one action only and 
exception reserved in that case only, a stipulation 
by which such testimony is to be considered in the 
other case as though repeated in that case will be 
regarded as preserving the exception in the other 
case.7® 

A stipulation that either party may use the testi- 
mony given by any witness at a former trial, in or- 
der to save the cost of taking depositions to per¬ 
petuate testimony, does not give a party the un- 
limited right to introduce the transcript of the 
testimony at the former trial, particularly with re- 
spect to a witness who had testified at the former 
trial and is present at the subsequent one.®® Where 
a stipulation agreeing to the admission of testimony 
given in another case reserves the right to both 
parties to object to it for immateriality, irrelevancy, 
or other matter of substance, no objection can be 
made on the ground that the witnesses were incom- 
petent.®^ Where defendant had stipulated that testi- 
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63. Ark.—^Martin v. State, 72 S.W. 
2d 539, 189 Ark. 408. 

JUrors’ testimony as to method of 
determlnlng sentence 
Ark.—^Martin v. State, supra. 

64. Mass.—^Lewis v. Mason, 109 
Mass. 169. 

Tex.—Corpns Juris q.noted In Texas 
Indemnlty Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924. 

65. Ark.—^Burton v. Brooks, 25 Ark. 
215. 

IU.—Shlelds V. Stickel, 55 N.E.2d 632, 
323 111.App. 362. 

Tex.—Corpus Juris q.uoted In Texas 
Indemnlty Ins. Co. v. Dunn, Clv. 
App., 221 S.W.2d 922, 924. 

Wls.—Kundert v. Riese, 274 N.W. 
286, 225 Wls. 276. 

68. Colo.—^Royal Tiger Mines Co. v. 

Ahearn, 47 P.2d 692, 97 Colo. 116. 
Mo.—^Monroe v. Lyons, 98 S.W.2d 
544, 339 Mo. 515. 

67. Mo.—^Monroe v. Lyons, supra 
B8i Mo.—^Monroa v. Lyons, supra 


69. La.—^Daugherty v. CanaJ Bank 
& Trust Co. In Llquidatlon, App., 
154 So. 681, reversed In part and 
afflrmed In part on other grounds 
158 So. 366, 180 La 1003. 

7a U.S.—Goess v. Luclnda Shops, 
C.C.A.N.T., 93 P.2d 449, 116 A.L.R. 
264. 

Tex.—^Bemard River Land Develop- 
ment Co. v. Sweeny, Clv.App., 216 
S.W.2d 697, refused no reverslble 
error—^Lindsey v. State, Clv.App., 
194 S.W.2d 413, refused no reversi- 
ble error. 

71. N.T.—^Lebedinsky v. Brlmberg, 
198 N.T.S. 696. 

Tex.—Corpus Juris quoted in Texas 
Indemnlty Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924. 

72. Cal.—^Palmer v. City of Long 
Beach, 199 P.2d 952, 33 Cal.2d 134. 

73. Ala—Slbley v. Smlth, 52 So. 27, 
167 Ala 158. 

74. La—Wood v. Becker Welding 
Shop, App., 84 So.2d 924. 
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7B. N.T,—Carroll v. New York EI. 

R. Co., 43 N.Y.S. 524, 14 App.Div. 
278, 281, afflrmed 67 N.E. 1106, 162 
N.Y. 603. 

60 C.J. p 76 note 59. 

Valldlty of such stipulations see su¬ 
pra S 10. 

76. N.Y.—^Burgess v. New York 
Cent., etc., R. Co.. 34 Hun 233, af¬ 
flrmed 98 N.Y. 641. 

77. Oa—^Mobley v. Baxter & Co., 85 

S. E. 869. 143 Ga 565. 

60 C.J. p 76 note 60. 

Right to object reserved 

Okl.—^Butterick Co. v. Molen, 176 
P.2d 811, 198 Okl. 92. 

78. S.D.—^Davis v. Davls, 137 N.W. 
283, 29 S.D. 420. 

79. Wls.—^Brey v. Porrestal, 138 N. 
W. 645, 161 Wls. 246. 

80. W.Va—Gilkerson v. Baltimore 
& O. R. Co., 61 S.E.2d 767, 132 W. 
Va 133. 

81. Vt.—Weldon Hotel Co. v. Sey- 
mour, 54 Vt 682. 
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mony of certain witnesses in another case might 
be used in the trial against him at a succeeding term 
of court, an objection to reading of testimony of 
one of such witnesses, for the reason that his 
name had not been indor sed on the information, may 
be properly overruled, since the object of indorsing 
names of state^s witnesses on the information is to 
apprise defendant of witnesses whose testimony he 
may have to meet.S2 in a proceeding to determine 
adverse claims, where the parties stipulated that 
testimony taken in one of several cases may be used 
in any other case, it has been held that testimony 
given by a witness, dead at the time of the trial, in 
a prior case, and read in evidence by one of the par¬ 
ties, is admissible as to ali parties whose interests 
were affected by the prior case.® 3 A stipulation filed 
in support of a demurrer to a declaration, authoriz- 
ing the court in passing on the demurrer to con- 
sider the record in a prior action against plaintiff 
with the evidence and contract introduced therein, 
does not authorize the court to determine questions 
of fact tendered by the declaration.®^ A stipulation 
that testimony at a former trial may be read in evi¬ 
dence may be given eifect where the testimony is 
in the form of an exhibit attached to the stipula¬ 
tion.®® 

Testimony of party. An agreement by an accused 
that his testimony in a prior prosecution of another 
should be considered by the court as his testimony 
in the plea of g^ilty in the prosecution against him 
bars him from claiming that the trial judge erred 
in making his finding and entering judgment on that 
testimony.®® In an action to determine whether a 
decedentes property is separate or community prop- 
erty, under a stipulation that evidence in a will con- 
test may be used, the trial court has the right to 
use the evidence of the widow as to her transac- 


tions with deceased.®^ 

Depositions. A stipulation that ''any and all testi¬ 
mony taken in another case may be used in this^e 
embraces a deposition taken in such other case after 
the date of the agreement, it appearing that this 
was the construction acted on by the counsel then 
engaged in the cause;®® but a deposition taken in 
a former action pursuant to a stipulation specifying 
the action in which it might be used cannot be ad- 
mitted in an action other than that specified;®® and 
an agreement that one party may use a deposition 
taken in his behalf in another suit does not au¬ 
thorize the other party to use it.®® Where a deposi¬ 
tion contains principally competent testimony, a 
stipulation that it may be used at any other trial of 
the same case does not imply that a portion of the 
deposition containing incompetent testimony is to be 
received if objected to.®l A stipulation for the 
receipt in evidence of “properly authenticated’^ 
copies of depositions filed in a former suit has been 
held not to require technical authentication.®^ 

§ 24, — As to Admissions 

a. In general 

b. Operation and effect 

a. In General 

A stipulation admitting, or agreelng on the existence 
of, designated facts for the purpose of trial is to be 
falrly and reasonably construed as a whole in order to 
effectuate the parties’ intentlon, and in the llght of 
the whole record and the surrounding circumstances. 

Rules applicable to the construction of stipula- 
tions generally, as discussed supra § 11, apply to the 
construction of stipulations which admit, or agree 
on the existence of, designated facts for the purpose 
of the trial.®® The primary rule in construing these 


82. S.D.—state v. Steensland, 229 N. 
W. 395, 66 S.D. 634. 

83. Or.—^In re Silvies River Water 
Rights, 237 P. 322, 116 Or. 27. 

84. U.S.—^Pennsylvania Steel Co. v. 
Washington & Berkeley Brldge Co-., 
D.C-W.Va,, 194 F, 1011. 

85. 111.—^Landis, for Use of Talley 
V. New Amsterdam Casualty Co., 
107 N.B.2d 187, 347 111. 660. 

86. Ohlo.—State ex rei. Christopher 

V. Amrine, App., 94 N.E!.2d 204. 

87. Arlz.—^In re Monaghan's Estate, 
138 P.2d 292, 60 Ariz. 366. 

88. Mlss.—SafCold v. Horne, 18 So. 
433, 72 Mlss. 470. 

Stipulations as to depositions gener¬ 
ally see supra subdlvislon e of this 
sectlon. 

89. Neb.—^Hartford v. Pinnie, 260 N. 

W. 871, 128 Neb. 771. 


90- lowa.—^Borland v. Chlcago-, etc., 

R. Co., 42 N.W. 590, 78 lowa 94. 

91. Me.—In re Bridgham, 19 A. 824, 
82 Me. 323. 

92. Ky.—Cooper v. Cooper, 248 S.W. 

2d 702, certiorari denied 73 S.Ct. 
171, 344 U.S. 876, 97 L.Ed.- 

93. Cal.—White v. McManus, 230 
P. 472, 69 Cal.App. 60. 

60 C.J. p 77 note 3. 

Faxtlcular stipulations oonstmed 
U.S.—Galter v. Federal Trade Com- 
mlssion, C.A.7, 186 P.2d 810, certio¬ 
rari denied 72 S.Ct. 34, 342 U.S. 
818, 96 L.Ed. 619—Fleming v. Har- 
rlson, C.C.A.MO., 162 F.2d 789—U. 

S. V. Hefler, C.C.A,N.T., 169 F.2d 
831, certiorari denied 67 S.Ct. 1202, 
331 U.S. 811, 91 L.Ed. 1831, rehear- 
ing denied 67 S.Ct. 1630, 331 U.S. 
867, 91 L.Bd. 1871—L. A, Wood & 
Co. V, Taylor, C.C.A.Ga., 154 F.2d 
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548—^Bahr v. C. I. R., C.C.A.Tex., 
119 F.2d 371, certiorari denied 62 
S.Ct. 96, 314 U.S. 660, 86 L.Bd. 621 
—^Frigorifico Wilson De La Argen- 
tina V. Weirton Steel Co., D.C.W. 
Va., 81 F.Supp. 214. 

Fla—^Roux V. Indian Lumber Co., 161 
So. 270, 119 Fla 280. 

111.—^McManaman v. Johns-Manville 
Products Corp., 81 N.E.2d 137, 400 
111. 423. 

lowa—State v. Otterholt, 16 N.W.2d 
529, 234 lowa 1286. 

Mass.—^Mayor of Haverhill v. Water 
Com^rs of Haverhill, 68 N.E.2d 
188, 820 Mass. 63. 

Mich.—Justin v. Ketcham, 298 N.W. 
294, 297 Mich. 592. 

N.T.—^Rothbaum v. R. H. Macy & 
Co., 116 N.T.S.2d 197, 280 App.Div. 
630—People v. Silver, 269 N.T.S. 
766, 240 App.Div. 269—^In re Ryle’s 
Estate. 12 N.Y.S.2d 337, 171 Misc. 
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stipulations is that the court must, if possible, ascer- 
tain and give effect to the intent of the parties.^^ 
The stipulation must be given a fair and reasonable 
construction,95 and not a strained one,®® and should 
be construed broadly in the interest of justice.^^ 
Such a stipulation must be construed as a whole 
and the intent of the parties collected from the en- 
tire instrument,®* and, if there are two stipulations, 
they must be construed together as parts of one 
agreement.99 A stipulation of this nature is to be 
construed in the light of the whole record,^ includ- 
ing the state of the pleadings and the allegations 
therem,2 and the attitude of the parties in respect 
of the issues;^ and it is also to be construed in the 
light of surrounding circumstances^ or the situa- 
tion at the time of its execution.^ 

Where the language of one party may be under- 
stood in more senses than one, the stipulation is to 
be interpreted in the sense in which he had reason 
to suppose it was understood by the other party.® 
A construction should be avoided, if possible, which 
will make the stipulation frivolous or ineffectual 
and a construction will not be adopted which will 
permit of its being used as a trap to the disadvan- 


tage of one of the parties.* Generally, words em- 
ployed will be given their ordinary and popular 
meaning.* Technical words will be given their 
technical meaning,!® but should not be permitted to 
vitiate the plain terms of the stipulation.^! If am- 
biguous, the stipulation will be construed most 
strongly against the party relying on it^^ 

b. Operation and Effect 

(1) As to facts specifically admitted 

(2) As to facts not specifically admitted 

(3) As affecting necessity for, or ad- 

missibility of, other evidence 

(4) Requirement or propriety of findings 

(5) Admissions by, or as affecting, plead- 
, ings 

(6) Effect with respect to instructions 

(1) As to Facts Specially Admitted 

(a) In general 

(b) On subsequent trial of same or dif¬ 

ferent cause 

(a) In General 

In the absence of fraud, mlstake, or Imposition, a 


291—Bisenhut v. Marion De Vrles, 
Inc., 269 N.T.S. 483, 160 Mlsc. 804, 
afflrmed 276 N.Y.S. 602, 248 App. 
Dlv. 639. 

Ohlo.—Cohen v. I. B. Goodman Mfg. 

Co., 87 N.E.2d 370, 86 Ohio App. 85. 
Or.—Cole V. School Dlst. No. 30 of 
Clatsop County, 47 P.2d 229, 161 
Or. 12—Weyerhaeuser Tlmber Co. 
V. First Nat. Bank, 38 P.2d 48, 150 
Or. 172, reheard 43 P.2d 1078, 160 
Or. 172. 

Pa.—^R. K. O. Distrlbutlnff Corpora¬ 
tion V. Shook. 164 A. 856, 108 Pa. 
Super. 383, followed in Metro Gold- 
wyn Mayer Distrlbutlng Corpora¬ 
tion V. Shook, 164 A. 868, 108 Pa. 
Super. 391. 

Tenn.—^Monroe County Motor Co. v. 
Tennessee Odin Ins. Co., 231 S.W. 
2d 386. 33 Tenn.App. 223. 

Tex.—Pirestone Tire & Rubber Co. 
V. Chipman, Civ.App., 194 S.W.2d 
609. 

Va.—Central Nat. Bank of Richmond 
V. First & Merchants Nat. Bank 
of Richmond, 198 S.E. 883, 171 Va. 
289. 

60 C.J, p 77 note 3 [a]. 

94. Ind.—^Pittman-Rice Coal Co. v. 
Hansen, 72 N.E.2d 364, 117 Ind. 
App. 608. 

Pa.—Commonwealth v. Eastern Se- 
curlties Co.. 163 A. 167, 309 Pa. 44. 
Tex.— OorpTLs Juris quoted In Texas 
Indemnity Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922. 924. 

60 C.J. p 77 note 4, 


Ninch, 94 F.2d 601. 68 App.D.C. 
132. 

Tex.—Corpus Juris q.uoted In Texas 
Indemnity Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924. 

60 C.J. p 77 note 6. 

96. Ind.—^Pittman-Rice Coal Co. v. 
Hansen, 72 N.B.2d 364, 117 Ind.App. 
508. 

97. U.S.—Chicago & N, W. Ry. Co. 

V. Froehllng Supply Co., C.A.I11., 
179 P,2d 133. 

111.—Joseph Denunzio Fruit Co. v. 

Pennsylvania Co., 172 Ill.App. 277. 
Tex.—Corpus Juris q,uoted in Texas 
Indemnity Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924. 

98. Tex.—^Texas Indemnity Ins. Co. 
v. Dunn, Civ.App., 221 S.W.2d 922. 

60 C.J, p 77 note 7. 

99. Tex.—Combes v. Strlnger, 167 S. 

W. 217, 106 Tex. 427. 

60 C.J. p 78 note 8. 

1. Ind.—^Plttman-Rice Coal Co. v. 
Hansen, 72 N.B.2d 364, 117 Ind. 
App. 608. 

2. Ind.—^Pittman-Rice Coal Co. v. 
Hansen, supra. 

Tex.—Corpus Juris g,uoted Iu Texas 
Indemnity Ins. Co. v. Dunn, Civ. 
App., 221 S.W.2d 922, 924. 

60 C.J. P 78 note 10. 

3. Tex.—Corpus Juris auoted la. Tex¬ 
as Indemnity Ins. Co. v. Dunn, su¬ 
pra. 

60 C.J. p 78 note 10. 

4i Tex.—Corpus Juris auoted Iu Tex¬ 

57 


as Indemnity Ins. Co. v. Dunn, su¬ 
pra. 

60 C.J. p 78 note 9, 

AppUcable statute 

Ind.—^Loulsville, N, A, * C. R. Co. 
V. Emily, 12 N.B.2d 1002, 106 Ind. 
App. 123. 

5. Utah.—Smithfleld West Bench 
Irr. Co. V. Union Central Life Ins. 
Co., 196 P.2d 249, 113 Utah 866. 

6. Cal.—^People v. Nolan, 165 P. 715, 
33 Cal.App. 493. 

7- Cal.—^People v. Nolan, supra. 

60 C.J. p 78 note 12. 

8. Colo.—^Riley v. Lemieux, 132 P. 
699, 24 Colo.App. 184. 

111.—Joseph Denunzio Fruit Co. v. 
Pennsylvania Co., 172 IlLApp. 277. 

9. Colo.—Rlley v. Lemieux, 132 P. 
699, 24 Colo.App. 184. 

60 C.J. p 78 note 14. 

Meaning of words and phrases gen¬ 
erally see supra § 11. 

«Seleoted” held legal e(iulvalent of 
«elected” 

Tenn.—^Alperln v. Bagle Indemnity 
Co., 84 S.W.2d 101, 103, 169 Tenn, 
216. 

10. lowa.—^Andrew v. People*s State 
Bank of Humboldt, 234 N.W. 642, 
211 lowa 649. 

11. 111.—Christ V. Pacific Mut. Life 
Ins. Co., 231 I11.APP. 489, afflrmed 
144 N.E. 161, 321 111. 625. 

60 C.J. p 78 note 16. 

12. U.S.—Companla General de Ta- 
bacos de Filipinas v. Collector of 
Internal Revenue, Philippine, 49 S. 
Ct 304, 279 U.S. 306, 73 L.Ed. 704. 


96. D.C.—^Alabama Power Co. v. Mc- 
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stipulation admitting, or agreeing on the existence of, 
designated facts for the purpose of trial Is binding on the 
parties and the court; It estops the parties to deny the 
existence of such facts, or to malntaln a contention in- 
consistent therewith, and the Jury or court cannot find 
contrary to the stipulated admissions. 


In the absence of fraiid,i8 mistake or imposi- 
tion,i5 stipulations admitting, or agreeing on the* 
existence of, designated facts for the purpose of 
trial are binding and conclusive on the parties as 
to the facts so designated,and on the court^'^ or 


13. N.H.—Burbank v. Rocklngham 
Mut. Fire Ins. Co.. 24 N.H. 560, 67 
Am.D. 300. 

60 C.J. p 78 note 19. 

Fraud as ground for rellef from stip¬ 
ulation see infra § 35. 

14. Va.—Rust V. Indiana Flooring 
Co., 146 S.B. 321, 161 Va. 845. 

15. Ark.—^Webster v. Goolsby, 197 S. 
W. 286, 130 Ark. 141. 

N.H.—^Dinsmore v. Manchester, 81 A. 
633, 76 N.H. 187. 

16. U.S.—Nelson v. U. S., C.C.A. 
Minn., 131 F.2d 301—RIngUng 
Bros.-Barnum & Bailey Combined 
Shows V. Olvera, C.C.A.Cal., 119 
F.2d 684—Jones v. U. S., C.C.A. 
111., 72 F.2d 873—^Bradstreet Co. of 
Malne v. Commissloner of Internal 
Revenue, C.C.A., 65 F.2d 943—^Pe- 
ters V. Alsup, D.C.Hawaii, 95 F. 
Supp. 684—John Rissman & Son v. 
Gordon & Perguson, D.C.Mlnn., 78 
P.Supp. 195—^H. A. Whitacre, Inc., 
V. U. S., 22 C.C.P.A., Customs, 623. 

Ark.—^Worsley v. Burks, 218 S.W.2d 
717, 214 Ark. 942—Singer Sewing 
Mach. Co. V, Cole, 63 S.W.2d 977, 
187 Ark. 1017. 

Cal.—Corpus Jnrls cited Ixi Capital 
Nat. Bank of Sacramento v. Smith, 
144 P.2d 665, 673, 62 Cal.App.2d 328 
—Corpus Juris dted In People v. 
Gabriel. 135 P.2d 378, 380, 67 Cal. 
App.2d 788—^Reichle v. Hazie, 71 
P.2d 849, 22 Cal.App.2d 643—^Hooker 
V. American Indem. Co., 64 P.2d 
1128, 12 Cal.App.2d 116. 

Ga.—^Acme Fast Preight v. Southern 
Ry. Co., 21 S.E.2d 493, 67 Ga.App. 
885. 

Idaho.—^Randall v. XJ. S. Pidelity & 
Guaranty Co., 23 P.2d 319, 53 Idaho 
310. 

111.—^People ex rei. Brenza v. Ander- 
son, 103 N.E.2d 629, 411 111. 262— 
Shell on Co. V. Industrial Commis- 
sion, 94 N.B.2d 888, 407 111. 186— 
People V. Rave, 65 N.!EI.2d 23, 392 
111. 435—Gietl v. Commissioners of 
Drainage Dist. No. 1 of Town of 
Bois D*Arc, 51 N.B.2d 612, 384 111. 
499—^People ex rei. Batman v. Illi¬ 
nois Cent. R. Co., 17 N.E.2d 26, 369 
111. 432—^People v. Hopper, 72 N. 
E.2d 648, 331 Ill.App. 173—Stevens 
V. Moore. 47 N.B.2d 498, 318 111. 
App. 228—Waterman v. Hali, 270 
I11.APP. 568. 

Ind.—^Montgomery Ward & Co. v. 
Thalman, 93 N.E.2d 362, 120 Ind. 
App. 473—^Barker v. Reynolds, 179 
N.B. 396, 94 Ind.App. 29. 

ICy.—Herd v. Lyttle, 222 S.W.2d 834, 
310 Ky. 788—^Toung v. Porter- 
Leach Hardware Co., 148 S.W.2d 


718, 285 Ky. 625—^Pendleton v. City 
Nat. Bank of Mayfleld, 106 S.W.2d 
977, 269 Ky. 250. 

Mass.—^Lynch v. Kaufman, 105 N. 
E.2d 848—^Emery v. New York, N. 
H. & H. R. Co., 20 N.B.2d 663, 302 
Mass. 578—Commonwealth v. Le- 
vine, 181 N.E. 851, 280 Mass. 83. 
Mich.—^Pryor v. Briggs Mfg. Co., 20 
N.W.2d 279, 312 Mlch. 476, 161 A. 
Li.R. 699—^National Bank of De- 
troit V. State Land Office Board, 1 
N.W.2d 626, 300 Mich. 240. 

Mo.—General Motors Acceptance 
Corp. V. Vanausdall, App., 249 S. 
W.2d 1003. 

Neb.—Trebelhorn v. Bartlett, 47 N. 
W.2d 374, 164 Neb. 113—In re Saut- 
ter’s Estate, 5 N.W.2d 263, 142 Neb. 
42—^LeBarron v. City of Harvard, 
262 N.W. 26. 129 Neb. 460, 100 A.L. 

R. 767. 

N.J.—^Motorlease Corp. v. Mulroony, 
86 A.2d 765, 9 N.J. 82—Watkins 
Realty Co. v. Hyman, 157 A. 675, 
9 N.J.Misc. 1317. 

N.Y.—Darnet Realty Corp. v. Oboda, 
103 N.Y.S.2d 734, 199 Misc. 478— 
Rosmor Realty Corp. v. Caviness, 
66 N.Y.S.2d 688, 187 Misc. 888. 
Okl.—Wasson v. Collett, 242 P.2d 
703, 206 Okl. 248—Corpus Juris elt- 
ed in Yamie v. Willmott, 88 P.2d 
825, 326, 184 Okl. 382. 

Or.—^National Surety Corp. v. Smith, 
114 P.2d 118, 168 Or. 266, reheard 
123 P.2d 203, 168 Or. 266. 

Tex.—Golasinski v. Warren Refriger¬ 
ator Co.. Civ.App.. 226 S.W.2d 220 
—McGregor v. Allen, Civ.App., 196 

S. W.2d 946, error dlsmissed—^An- 
tone V. Stiles, Civ.App., 177 S.W. 
2d 246—Sloan v. Sloan^s Adm'r, Civ. 
App., 117 S.W.2d 803. 

Wis.—^Mitchell v. Williams, 46 N.W. 

2d 325, 268 Wis. 361. 

60 C.J. p 78 note 22. 

Stipulations as judicial admissions 
see Evldence § 307. 

A stipulation of an ultimate fact 

must be treated as if established by 
the clearest proof.—Chicago & N. W. 
Ry. Co. V. Froehllng Supply Co., C.A. 
111., 179 F.2d 133. 

Farty preparlng stipulation 
N.J.—^Motorlease Corp. v. Mulroony, 
86 A.2d 766, 9 N.J. 82. 

Question previously controverted 

Where party, in open court, agrees 
that (juestion previously controverted 
by pliadings or evidence is as con- 
tended by opponent, it is no longer a 
controverted question, and court may 
rule on it as conceded.—Clark • v. 
Missouri Fac. R. Co., 8 F.2d 369, 134 
Kan. 769. 


Stipulation held binding as to mate- 
rlal facts 

Cal.—Los Angeles Athletic Club v. 
Board of Harbor Com’rs of Los An¬ 
geles, 20 P.2d 130, 130 Cal.App. 376. 

Fartlcular facts or admissions 

(1) Amount of claimed commis- 
sions.—McConville v. Remington 
Rand, 270 N.W. 701, 278 Mich. 333. 

(2) Value of property in dispute.— 
Higgins V. Guerin, 245 P.2d 956, 74 
Ariz. 187. 

(3) Value of stolen article.—State 
V. Page, Mo.App., 192 S.W.2d 577. 

(4) Fair market value of property. 
—C. I. R. V. West Production Co., 
C.C.A.Tex., 121 F.2d 9, certiorari de- 
nied West Production Co. v. C. I. R., 
62 S.Ct 186, 314 U.S. 682. 86 L.Ed. 
546. 

(6) Date of filing of tax list.—Gietl 
V. Commissioners of Drainage Dist. 
No. 1 of Town of Bois D’Arc. 61 N.E. 
2d 512, 384 111. 499. 

(6) Legality of ali tenders referred 
to.—McFarland v. ChristofC, 92 N.E. 
2d 555, 120 Ind.App. 416, rehearing 
denied 92 N.E.2d 867, 120 Ind.App. 
416. 

(7) Plaintiffs ownership of bonds 
in suit.—Mefford v. Oklahoma City 
ex rei. Simpson, 155 P.2d 523, 195 
Okl. 46. 

(8) Facts of accident as set forth 
in employee's stat ement.—Flanagan 
V. Charles B. Green & Son, 2 A.2d 
180, 121 N.J.Law 327, affirmed 5 A.2d 
742, 122 N.J.Law 424. 

(9) Facts establishing agency of 
defendanfs employee.—Mitchell v. 
Walton Lunch Co., 26 N.E.2d 151, 
305 Mass. 76. 

(10) Place of seizure of intoxicat- 
ing liquor: venue.—Bowdry v. State, 
166 P.2d 1018, 82 Okl.Cr. 119. 

(11) Property not susceptible of 
partitlon.—Messerole v. Messerole, 
Tex.Civ.App.. 164 S.W.2d 189. 

17. U.S.—Nelson v. U. S., C.C.A. 
Minn., 131 F.2d 301—Skidmore v. 
John J. Casale, Inc., D.C.N.Y., 66 
F.Supp. 282, affirmed in part and 
reversed in part on other grounds, 
C.C.A., 160 P.2d 627, certiorari de¬ 
nied 67 S.Ct. 1205, 331 U.S. 812, 91 
L.Ed. 1832. 

Cal.—Corpus Juris cited In People v. 
Gabriel. 135 P.2d 378, 380, 67 Cal. 
App.2d 788—^People v. Beggs, 160 
P.2d 600, 69 Cal.App.2d Supp. 819. 
Mo.—McCrory v. Kum, App., 101 S.. 
W.2d 114. 
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an industrial board or commission,i8 as long as the 
5tipulations stand.i» These stipulations estop the 
parties to deny the existence of such facts,20 or to 
maintain a contention contrary thereto, or incon- 


§ 24 

sistent therewith,2i and the jury or court cannot 
find contrary to the stipulated admissions of the 
parties.22 Where the facts are admitted by the 
pleading, the proper judgment to be rendered has 


N.J.—0’Brien v. Baldwin, 65 A.2d 66, 
2 N.J. Super. 134. 

•60 C.J. p 79 note 24. 

•Conclusive effect on court grenerally 
see supra $ 17. 

Stlpnlatloiis resrarded In dedsion 

(1) Stipulations of material facts 
made with authorlty must be regard- 
■ed in the decision of cases.—Commls- 
sioner of Internal Revenue v. Cum- 
mings, C.C.A.Ala., 77 F.2d 670. 

(2) Where the parties stipulate as 
to a fact, the case must be disposed 
of on such stipulation.—^Moore v. XJ. 
S., C.C.A.Wash., 167 F.2d 760, certio¬ 
rari denied 67 S.Ct. 867. 330 U.S. 827, 
91 L.Bd. 1277. 

Stipulated facts as fonnd by court 

Where parties file stipulation of 
facts and no additlonal evldence is 
offered, facts set out In stipulation 
are to be taken as those found by the 
court.—^National Fruit Product Co. 
V. U. S., D.aVa.. 106 F.Supp. 668, 
afilrmed, C.A., 199 F.2d 754. 

Amount of Judgment 
It is error for a court to enter 
Judgment for an amount greater than 
that whlch Is stipulated to be the 
value of the property in dispute,— 
Higgins V. Guerin, 246 P.2d 966, 74 
Ariz. 187. 

18. 111.—City of Bvanston v. Indus¬ 
trial Commission, 10 N.E.2d 644, 
367 111. 155. 

Ind.—Barker v. Reynolds, 179 N.E. 
396, 94 Ind.App. 29. 

19. 111.—General Elee. Co. v. Indus¬ 
trial Commission, 104 N.E.2d 267, 
411 111. 401—Shell Oil Co, v. In¬ 
dustrial Commission, 94 N.E.2d 888, 
407 111. 186—Gietl v. Commlsslon- 
ers of Drainage Dist. No. 1 of 
Town of Bois D’Arc, 61 N.B.2d 612, 
384 111. 499—Stevens v. Moore, 47 
N.B.2d 498, 318 Ill.App. 228. 

Neb.—In re Sautter's Estate, 5 N.W. 
2d 263, 142 Neb. 42—^LeBarron v. 
City of Harvard, 262 N.W. 26, 129 
Neb. 460, 100 A.L.R. 767. 

60 C.J. p 79 note 23. 

Rescission, wlthdrawal, abrogation, 
waiver, or abandonment see infra 
S 30. 

Throughout lltlgatlon unless court re^ 
Ueves parties 

Ariz.—Higgins v. Guerin, 246 P.2(i 
966, 74 Ariz. 187. 

N.Y.—Rosmor Realty Corp. v. Cavl- 
ness, 66 N.Y.S.2d 688. 187 MiscL 
888 . ' 

Suring progress of trlal and on ap- 
peal 

Okl.—Yamie v. Willmott, 88 P.2d 826, 
184 Okl. 382. 


No req.ue8t for rellef from stlpula- 
tlon 

(1) Where neither party has even 
asked to be relleved from terms of 
stipulation which they have f ormerly 
entered Into, they must be held stili 
bound by their agreement to admit 
facts stated In the agreement.— 
American Surety Co. v. Hamrick 
Mills, 9 S.E.2d 433, 194 S.C. 221— 
Brown v. Pechman, 33 S.B. 732, 65 
S.C. 666. 

(2) Rellef from stipulation gener- 
ally see infra §3 34-37. 

20. U.S.—^U. S. V. Monroe, C.C.A.N. 
Y., 164 F.2d 471, certiorari denied 
68 S.Ct. 462, 833 U.S. 828, 92 L.Ed. 
1113. 

111.—People V. Kasallis, 62 N.E.2d 
209, 386 111. 168. 

Tex.—^Antone v. Stiles, Civ.App., 177 
S.W.2d 246. 

60 C.J. p 79 note 26. 

Jnrlsdictlon of court 
Ean.—State ex rei. State Labor Com*r 
V. Garllnghouse, 138 P.2d 421, 157 
Kan. 91. 

General and specillo denlals of al- 
legations of petition would not mili¬ 
tate agalnst stipulated facts.—Craw- 
ford V. Walrath, 247 P.2d 467, 173 
Kan. 409. 

Dellvery of deeds 

U.S. — ^U. S. V. 12,800 Acres of Land 
in Hali County, D.C.Neb., 69 F. 
Supp. 767. 

Date of rejeotlon of olalm 
U.S.—U. S. V. Elgin Nat. Watch Co., 
C.C.A.I11., 66 F.2d 344. 

21. U.S.—W. W. Clyde & Co. v. Dy- 
ess, C,C.A.Utah, 126 F.2d 719, cer¬ 
tiorari denied 63 S.Ct 29, 317 U.S. 
638, 87 L.Bd. 614—^John Rissman & 
Son V. Gordon & Ferguson, D.C. 
Mlnn., 78 F.Supp. 195—^Bunte Bros. 
V. Standard Chocolates, D.C.Mass., 
46 F.Supp, 478. 

Ariz.—Stewart v. Schnepf, 158 P.2d 
529, 62 Ariz. 440. 

Cal.—Belt-Casualty Co. v. Furman, 
23 P.2d 293, 218 Cal. 369—Buckley 
V. Roche, 4 P.2d 929, 214 Cal. 241— 
Goldman v. House, 209 P.2d 639, 93 
Cal.App.2d 672—^Morrlson v. Jose, 
136 P.2d 686, 67 Cal.App.2d 795. 
Colo.—Powerine Co. v. Crown Serv¬ 
ice Co., 168 P.2d 732, 113 Colo. 460. 
111.—City of Highland Park v. Calder. 
269 I11.APP. 265. 

Kan.—Tamsk v. Continental Oil Co., 
160 P.2d 326, 168 Kan. 747. 

Ky.—^French v. Gardeners & Farmers 
Market Co., 122 S.W.2d 487, 276 Ky. 
660. 

Mass.—Turkowska v. Dielendick, 76 
N.E.2d 556, 821 Mass. 754—Fire- 
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man's Fund Ins. Co. v. Shapiro, 
190 N.E. 741, 286 Mass. 677. 

N.M.—^Madrid v. Borrego, 221 P.2d 
1068, 64 N.M. 276. 

N.C.—Crook V. Warren, 192 S.E. 684, 
212 N.C. 93. 

N.D.—Muhlhauser v. Becker, 37 N.W. 

2d 362, 76 N.D. 402. 

Okl.—Smlth V. Ogle, 164 P.2d 992, 
196 Okl. 295—Cordonnier v. State, 
192 P.2d 298, 86 Okl.Cr. 291. 

Pa.—^Mlller v. Jacobs, 65 A.2d 362, 
861 Pa. 492—^Reld v. Soverelgn 
Camp, W. O. W., 17 A.2d 890, 840 
Pa. 400—In re Bullltts Estate, 162 
A. 288, 308 Pa. 413. 

S.D.—State ex rei. Crane Co. of Min¬ 
nesota V. Stokke, 272 N.W. 811, 65 
S.D. 207, 110 A.L.R. 761. 

Tenn.—State ex rei. Doty v. Styke, 
199 S.W.2d 468, 29 Tenn.App. 620, 
Tex.—Stewart v. Shoemake, Civ.App., 
226 S.W.2d 873, refused no reversl- 
ble error—Rotge v. Murphy, Civ. 
App.. 198 S.W.2d 932, refused no re- 
versible error—^Hughes Production 
Co. V. Hagan, Civ.App., 114 S.W.2d 
326, error dlsmissed. 

On appeal 

Mo.—General Motors Acceptance 
Corp. V. Vanausdall, App., 249 S. 
W.2d 1003. 

Voluntary character of bond 
Tenn.—^Brown v. McCulloch, 144 S. 

W.2d 1, 24 Tenn.App. 324. 
lliELstaken contentlott as to oommon 
Bource of tltle 

Tex.—Garza v. Cavazos, 221 S.W.2d 
649, 148 Tex. 138. 

Beaulrements for reeovery on pollcy 

Amount of reeovery, under Insur¬ 
ance poLicy, having been a£n:‘eed on 
at close of evldence, objection that 
flling of proof of loss and due start- 
Ing of suit had not been shown was 
not available to Insurer.—McKerley 
V. Commercial Casualty Ins. Co., 160 
S.E. 676, 201 N.C. 602. 

22. La. — ^Hudnall v. EteLiley, App., 30 
So.2d 774. 

Mich.—^Russ Dawson, Inc. v. Michi- 
gan Unemployment Compensation 
Commission, 63 N.W.2d 693, 334 
Mich. 82. 

N.J.—Galbierczyk v. Galbierczyk, 76 
A.2d 906, 10 N.J.Super. 206. 

60 C.J. p 79 notes 24 [a], 26. 

“We are not permltted to speculate 
and indulge unreasonable inferences 
. . . when to do so would mani- 
festly conflict with and torture the 
plaln language and meanlng of the 
stipulation.**—^McDaniel v. Califomla- 
Western States Life Ins. Co., C.A. 
Tex., 181 F.2d 606, 609, 17 A.L.R.2d 
1036, certiorari denied 71 S.Ct. 56, 
340 U.S. 822, 96 L.Ed. 604. 
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been held to be a mere legal conclusion.23 So, a 
party plaintiff may even “stipulate himself out of 
court,” where he admits facts which conclusively 
bar his right to recovery;24 and, on the other 
hand, a party defendant may, by stipulation, admit 
every fact essential to a valid cause of action against 
him,25 or foredose himself from relying on a par- 
ticular ground of defense.26 

The general rule that stipulations admitting the 
existence of facts for the purpose of the trial are 
conclusive on the parties does not apply where it ap- 
pears from the manner in which the case was 
tried that the stipulation was ignored,^^ as where 
the party relying thereon introduces evidence in- 
consistent therewith.28 Likewise, the court is not 
bound where the stipulation is contrary to a fact 
in evidence.29 

As affeciing jurisdiction. Where jurisdiction 
of the court has attached by virtue of the plead- 
ings, jurisdiction cannot be detached by a sub- 
sequent stipulation in the course of the trial on 
some question of factio 


Effecf of conclusions of law or fact contained in 
stipulation, The parties are not necessarily bound 
by conclusions of law^l or fact32 contained in the 
stipulation, and are not so bound where the con¬ 
clusions are not warranted by the facts stated.33 A 
stipulation of conclusion, without basis in the facts, 
but contrary to them, may not be regarded in the 
decision of the case,34 and the court is not bound 
thereby.35 

(b) On Subsequent Trial of Same or Dif¬ 
ferent Cause 

Authorities differ as to whether admission of facts 
by stipulation for the purpose of trial Is available in a 
subsequent trial. 

According to some decisions, stipulations admit¬ 
ting facts for the purpose of trial are always under- 
stood as having reference to the trial then pend- 
ing, and not as stipulations which shall bind the 
parties at any future trial 6 and others hold that 
such a stipulation, if objected to by either party, 
will not be binding on another trial.37 Thus, it has 
been said that if a stipulation offered in evidence 


CrlmMal casa 

When attorneys on both sides In 
crimlnal case stipulate or agrree as 
to existence of a fact, jury must ac- 
cept stipulation as evidence and re- 
gard such fact as conclusively prov- 
ed.—U. S. V. Schnelderman, D.C.Cal,, 
106 F.Supp. 906. 

Oral evidence snperseded hy stlptUa- 
tlon 

Conn.—Spicer v. Hlncks, 155 A. 508, 
113 «Conn. 366, 76 AL.R. 1519. 
srlndlzLg-s held snpported hy stipida- 
tion 

(1) Finding of agency.—^Dabney v. 
Bdwards, 63 P.2d 962, 6 Cal,2d 1, 
103 A.L.R. 822. 

(2) Flnding as to removal of trade- 
In automobile without consent of 
mortgagee.—Snyder v. McCain, 89 P. 
2d 613, 43 N.M. 231. 

(3) Other flndings. 

Cal.—^Pacific States Savings & Loan 
Co. V. Stowell, 46 P.2d 780, 7 Cal. 
App.2d 280. 

lowa.—^Bates v. Farmers' & Mer- 
chants* Sav. Bank of Durant, 267 N. 
W. 678, 219 lowa 78. 

23. Mo.—Union Nat. Bank of Wlchi- 
ta, Kan., v. Lamb, 227 S.W.2d 60, 
360 Mo. 81. 

24b lowa.—^Dwight V. Des Molnes, 
166 N.W. 336, 174 lowa 178. 

60 C.J. p 79 note 27. 

No valnahle conslderatloii for note 
A stipulation that the only con- 
slderation for note, on which claim 
against decesised maker’s estate was 
based, was love and aflPectlon ellmi- 
nated statutory presumptlon of valu- 
able consideratlon.—In re Smith's Es¬ 
tate, 277 N.W. 141, 226 Wia. 556. 


[Stipulation of dlvorce; Issue of an- 
nulment 

Party, by stipulatlng that he had 
already been awarded a divorce de- 
cree, put himself out of court on is¬ 
sue as to annulment of marriage of 
the parties.—^Noble v. Noble, 189 P. 
2d 602, 83 Cal.App.2d 776. 

Blght to tax reductlon 

In proceedlng to secure reduction 
in tax assessment, stipulation conced- 
ing that assessments were equal and 
proportionate with other assessments 
in City showed that relator was not 
aggrieved and hence could not secure 
relief.—^People ex rei. Rickey v. Hunt, 
271 N.T.S. 842, 241 App.Div. 261. 

25. Ohio.—State ex rei. Johnson v. 
Washburn, 16 Ohio Supp. 31. 

60 C.J. p 79 note 28. 

Stipulation held In effect plea of 
grtiilty 

Utah.—State v. Barlow, 163 P.2d 647, 
107 Utah 292, appeal dismissed 65 
S.Ct. 916, 824 U.S. 829, 89 L.Ed. 
1396, rehearlng denied 66 S.Ct. 1026, 
324 U.S. 891, 89 L.Ed. 1438. 
Stipulation held to make prima faole 
case 

U.S.—Scarburgh v. Companla Sud- 
Amerlcana De Vapores, C.AN.T., 
174 F.2d 423. 

Tex.—J. M. Radford Grocery Co. v. 
Speck, Clv,App., 152 S.W.2d 787, er¬ 
ror refused. 

26. Tenn.—^Margaret Mlll v. Aycock 
Hoslery Mills, 101 S.W.2d 164, 20 
Tenn.App. 633. 

27. Idaho.—^Hart v. Turner, 226 P. 
282, 39 Idaho 60. 

Kan.—^Lyon v. Robert Garrett Lum- 
ber Co., 92 P. 689, 77 Kan. 823. 
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28. Idaho.—^Hahn v. National Cas- 
ualty Co., 136 P.2d 739, 64 Idaho 
684—^Hart v. Tumer, 226 P. 282, 39 
Idaho 60. 

Okl.—Gorman v. Wilson, 98 P.2d 600. 
186 Okl. 435. 

28. U.S.—Wilson & Co. v. U. S.. 
CtCl., 16 F.Supp. 332. 

30. Ohio.—^Fitzgerald v. Cleveland 
Cadillac Co., 17 Ohio App. 12. 

Jurisdiction of subject matter as sub- 
ject of stipulation see supra § 10. 

31. Idaho.—^Hahn v. National Cas- 
ualty Co., 136 P.2d 739, 64 Idaho 
684. 

Okl.—Gorman v. Wilson, 98 P.2d 600, 
186 Okl. 435. 

60 C.J. p 83 note 58. 

32. Wash.—^U. S. Whallng Co. v. 
King County, 165 P. 70, 96 Wash. 
434, followed in North Pac. Sea 
Products Co. V. King County, 166 P. 
666, 96 Wash. 699. 

33. U.S.—^U. S. Whaling Co. v. King 
County, 165 P. 70, 96 Wash. 434. 

34. U.S.—Commissioner of Internal 
Revenue v. Cummings, C.C.AA18L, 
77 P.2d 670. 

35. Okl.—^Kansas City Life Ins. Co. 
V. Bancroft, 36 P.2d 288, 169 Okl. 
139. 

36. Wis.—Weisbrod ▼. Chlcago, etc., 
R. Co., 20 Wis. 419. 

Admlsslons to shorten trial 
Wis.—^Paine v. Chicago & N. W. Ry, 
Co., 268 N.W. 846, 217 Wis. 601. 

37. 111.—^Rigdon v. More, 89 N.E. 992, 
242 111. 256, 134 Am.S.R. 828. 

60 C.J. p 80 note 32. 
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was intended to be only evidential for the purpose 
alone of the particular proceeding then pending, 
and as to which it was made merely to save time, 
and for convenience to avoid calling witnesses, it 
should be regarded only as evidentiary, and not 
conclusive of the facts therein recited; but, if it 
was intended as a stipulation of ultimate facts in 
the cause, and applicable alike to ali proceedings 
and trials thereof, it should be regarded as con¬ 
clusive as to all such facts, unless on sufficient 
grounds it is shown to the court why either or both 
of the parties should be relieved from its effects or 
be allowed to withdraw it.38 

Nevertheless, the weight of authority is to the 
effect that a stipulation admitting facts for the pur¬ 
pose of trial, where there is nothing expressed in 
the agreement limiting its operation to the particular 
trial at which it is made, and nothing in the sur- 
rounding circumstances to demand such limitation, 
is equally binding on any subsequent trial of the 
same cause between the same parties, although the 
agreement does not specifically refer to more than 
one trial,39 unless the court permits the withdrawal 
of the stipulation on proper application therefor;^^ 
but, where the admission is obviously intended for 
one trial alone,^! as where it is expressly limited 
by the agreement to the trial then pending,42 or 
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where the language o£ the stipulation is such as to 
show that the parties contemplated only one trial 
from which there might be an appeal,^^ it is not 
admissible on a subsequent trial of the same cause 
between the same parties. Also, it has been held 
that a stipulation as to the existence of a certain 
fact is not binding on a second trial when the stipu¬ 
lation plainly showed that in the course of time such 
fact would cease to exist and where it had ceased 
to exist before the second trial.**^ The circumstanc¬ 
es surrounding the admission may be such as to 
show that it was not intended to be used on a sub¬ 
sequent trial."*® 

Effect in different action, Admissions of fact 
made by counsel in one case has no binding effect 
in another and different action,*® unless the client 
expressly authorized or ratified the admission.**^ 

(2) As to Facts Not Specifically Admitted 

Stipulations admftting or agreeing on the existence 
of designated facts do not admit facts not so designated, 
and not necessarlly Inferable from the facts designated; 
but such a stipulation is conclusive of the existence of 
facts necessariiy inferred from those admitted or agreed 
on. 

Stipulations admitting or agreeing on the ex¬ 
istence of designated facts do not admit facts not 
so designated,*® and not necessariiy inferable from 
the facts so designated.*® Accordingly, a stipulation 


38. Utah.—Volker-Scowcroft Lum- 
ber Co. v. Vance, 103 P. 970, 36 
Utah 348, 24 Ii.H.A„N.S., 321, Ann. 
Cas.l912A 124. 

39. Cal.—Gonzales v. Padflc Grey- 
hound Lines, 214 P.2d 809, 34 Cal. 
2d 749—Crenshaw v. Smith, 168 
P.2d 762, 74 Cal.App.2d 255—An- 
drew V. Bankers* & Shippers’ Ins. 
Co., 13 P.2d 616, 126 Cal.App. 24. 

Okl.—Atlas Life Ins. Co. v. Unger, 
177 P.2d 98, 198 Okl. 234. 

60 C.J. p 80 note 34. 

40. Cal.—Gonzales v. Pacific Grey- 
hound Lines, 214 P.2d 809, 34 Cal. 
2d 749. 

Withdrawal generally see infra § 30. 

41. Kan.—Central Branch Union Pac. 
R. Co. V. Shoup, 28 Kan. 394, 42 
Am.R. 163. 

42. N.T.—Onward Constr. Co. v. Tlf- 
fany Studlos, 178 IST.T.S. 769, 186 
App.Dlv. 860. 

60 C.J. p 80 note 36. 

43. Mo.—^Pioneer Trust Co. v. Mis- 
sourl Pac. R. Co., 224 S.W. 106, 
204 Mo.App. 289. 

44. Okl.—Capital Townsite Co. v. 
Brown, 126 P. 722, 34 Okl. 668. 

60 C.J. p 80 note 38. 

45. Cal.—Sacre v. Chalupnlk, 206 P. 
449, 188 Cal. 386. 

Conn.—^Perry v. Simpson Waterproof 
Co., 40 Conn. 313. 


46. U.S.—^Board of Com'rs of Lake 
County, Colo., v. Sutllff, Colo., 97 
P. 270, 38 C.C.A. 167. 

Cal.—^Davls v. Robinson, 123 P.2d 
894, 60 Cal.App.2d 700. 

47. D.C.—Berry v. ’ Littlefield, Al- 
vord & Co., 296 P. 286, 64 App.D.C. 
195. 

48. U.S.—^American Alliance Ins. Co. 
V. Brady Transfer & Storage Co., 
C.C.A.Iowa, 101 P.2d 144. 

Cal.—Charach v. Lansing, 236 P.2d 
1, 106 Cal.App.2d 735—Waterford 
Irr. Dist. v. Modesto Irr. Dist., 16 
P.2d 276, 127 Cal.App. 644. 

Ky.—Tankersley v. Sell, 226 S.W.2d 
17, 311 Ky. 832. 

Ohio.—^Rice v. Campbell, 60 K.B.2d 
430, 71 Ohio App. 477. 

S.C.—Oorpas Juris oited in Turbeville 
V. Morris, 26 S.E.2d 821, 830, 203 S. 
C. 287. 

Wis.—Rutta V. Industrial Commis- 
sion, 257 N.W. 16, 216 Wis. 238. 

60 C.J. p 80 note 40. 

Admission. of UabiUty; amotuit of 
damages 

Where defendant Insurance compa- 
ny stipulates to liability and agrees 
to pay damages to extent of its cov- 
erage, It Is not precluded from com- 
plaining that damages are excessive, 
even though not above policy limits; 
stipulation puts plaintlff to proof of 
damages, and liability is admitted 
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only for legitimate proof of damages 
which fiow from injuries sustained.— 
Chitek V. Horn, 42 N.W.2d 162, 257 
Wis. 9. 

49. U.S.—The George W. Pratt, C.C. 

A. N.T., 76 P.2d 902—Clifford v. 

Merritt-Chapman & Scott Corpora¬ 
tion, C.C.A.Pla., 67 P.2d 1021—^B. B. 
Chemical Co. v. Cataract Chemical 
Co., D.C.N.Y., 35 P.Supp. 686, sec¬ 
ond case, reversed on other 
grounds, C.C.A,, 122 P.2d 626. 

Ark.—Ciscell v. Brazil, 178 S.W.2d 
260, 206 Ark. 1019. 

Cal.—Walpole v. Prefab Mfg. Co., 
230 P.2d 36, 103 Cal.App.2d 472— 
Casaretto v. DeLucchi, 174 P.2d 
328, 76 Cal.App.2d 800. 

Ga.—^Pullman Co. v. Suttles, 199 S. 

B. 821, 187 Ga. 217. 

Idaho.—^Wells v. Robinson Const. Co., 
16 P.2d 1059, 52 Idaho 662. 

Ind.—^Pittman-Rice Coal Co. v. Han- 
sen, 72 ]Sr.E.2d 364, 117 Ind.App. 
508. 

lowa.—^Inter-Ocean Reinsurance Co. 
V. Morrison, 283 N.W. 909, 225 lowa 
1336. 

Ky.—^Le Sage v. Pitts, 223 S.W.2d 
347, 311 Ky. 166. 

Me.—^Pennock v. Smith, 26 A2d 227, 
138 Me. 303. 

Mass.—^Harnden v. Smith, 26 N.B.2d 
310, 305 Mass. 485. 
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admitting that a proof of claim contains a particular 
averment does not admit that the averment is true.®® 
On the other hand, a stipulation of this character 


is conclusive of the existence of such facts as are 
necessarily inferred from the facts admitted or 
agreed on,®^ and as to a fact so inferred a finding 


Tenn.—Jones v. Equitable Life As- 
sur. Soc. of U. S., 152 S.W.2d 249, 
177 Tenn. 644—Third Nat Bank of 
Nashville v. Keathley, App., 242 S. 
W.2d 760—^Wilkes v. Jones, 139 S. 
W.2d 416, 24 Tenn.App. 36. 

Tex.—^Lesslng v. Hussek, Civ.App., 
234 S.W.2d 891, refused no reversi- 
ble error—Burgess v. Hatton, CJiv. 
App., 209 S.W.2d 999, error refused 
—Capetlllo V. Burress & Rogers, 
Civ.App., 203 S.W.2d 953, refused no 
reversible error—Sun Oil Co. v. 
Gunter, Civ.App., 125 S.W.2d 338 
—Thompson v. Mayhew Lumber 
Co., Civ.App., 103 S.W.2d 1005— 
Green v. State. 158 S.W.2d 771, 143 
Tex.Cr. 337. 

Wis.—^Rutta V. Industrial Commis- 
sion, 257 N.W. 15, 216 Wis. 238. 
60 C.J. p 80 note 41. 

Stipulation held insufflclent to uake 
out prima facie case 
Tex.—Texas Co. v. Turner, Civ.App., 
138 S.W.2d 861, reversed on other 
grounds Turner v. Texas Co., 159 
S.W.2d 112, 138 Tex. 380. 

Facts stated In hypothetlcal qnestlon 
Cal.—Lundrigan v. City of Los An- 
. geles, 186 P.2d 12, 82 Cal.App.2d 
238. 

Cause and nature of Injury 
Admisslon, in compensatlon hear- 
ing, that claimant was injured on 
named day was not admisslon that 
injury arose out of, and in course 
of, claimanfs employment, or that 
it was compensable.—^Payton v. Fi¬ 
deli ty & Casualty Co. of New Tork, 
171 S.E. 392, 47 Ga.App. 747. 
Iimployee’s engagement In interstate 
commerce when injured 
111.—Day V. Chicago & N. W. Ry. Co., 
188 N.E. 540, 354 111. 469. 
Voluntary character of confesslon 
Stipulation that confesslon was 
voluntary was not a stipulation as 
to truth of confesslon.—People v. 
Barnes, 183 P.2d 654, 30 Cal.2d 624. 

VaUdlty of ordinance 

Stipulation that contract with city 
was made and approved by ordinance 
is not a stipulation as to valldlty of 
ordinance, which Is a oiuestion of 
law and not a proper matter for 
agreement of the parties.—City of 
Indianapolis v. Llnk Realty Co., 179 
N.B. 674, 94 Ind.App. 1. 

Ihsolvenoy 

A stipulation that executor was In- 
solvent on certaln date did not prove 
that claim of tax commlsslon against 
hlm personally for inheritance taxea 
for which he was personally liable 
was worthless.—In re Shafer's Es- 
tate, 56 N.E.2d 926, 74 Chio App. 33. 

Furpose of hook of account 
In actlon to rescind purchase of 


business for mlsrepresentatlon of In¬ 
come, stipulation that sellei^s book of 
account was intended to show actual 
receipts would not preclude Impeach- 
ment of account.—^Theatrlcal Enter¬ 
prises V. Perron, 7 P.2d 351, 119 Cal. 
App. 671. 

50. U.S.—^Pirst-Mechanics Nat. Bank 
of Trenton v. C. I. R., C.C.A.3, 117 
F.2d 127, 132 A.L.R. 1469. 

U.S.—U. S. V. Hefler, C.C.A.N.T., 
169 F.2d 831, certiorari denied 67 
S.Ct. 1202, 331 U.S. 811, 91 L.Ed. 
1831, rehearing denied 67 S.Ct. 1530, 
331 U.S. 867, 91 L.Ed. 1871—Am- 
torg Trading Corporation v. Com- 
missioner of Internal Revenue, C. 

O. A.. 66 P.2d 583. 

Ark.—Bride v. Walker, 176 S.W.2d 
148, 206 Ark. 498. 

Cal.—George v. Colvin, 219 P.2d 64, 
98 Cal.App.2d 57. 

Conn.—Foster v. Hartford Buick Co., 
39 A.2d 884, 131 Conn. 348. 

Ga.—Louisville & N. R. Co. v. Mere- 
dith, 21 S.E.2d 101, 194 Ga. 106. 
Idaho.—Hahn v. National Casualty 
Co., 136 P.2d 739, 64 Idaho 684. 

111.—^People ex rei. Yohe v. Hubble, 
38 N.B.2d 38, 378 111. 377—Hish 

V. Shelby County, 47 N.B.2d 107, 
317 I11.APP. 640. 

Ind,—^Pittman-Rice Coal Co. v. Han- 
sen, 72 N.B.2d 364, 117 Ind.App. 
508. 

Ky.—^Brown v. Town of Dover, 120 S. 

W. 2d 226, 274 Ky. 692. 

Mo.—Guaranty Savings & Loan Ass'n ' 

V. City of Sprlngfield, App., 113 S. 

W. 2d 147, afflrmed 139 S.W.2d 965, 

346 Mo. 79. ’ 

N.J.—^Watklns Realty Co. v. Hyman, 
167 A. 676, 9 N.J.Misc. 1317. 

N.T.—^Pollard v. Trivia Bldg. Corp., 
60 N.E.2d 287, 291 N.T. 19—Arundel 
Corp. V. Federal Ins. Co., 94 N.T.S. 
2d 772, 197 Misc. 284, afflrmed 100 
N.T.S.2d 205, 198 Misc. 884—Levitt 
V. Prudential Ins. Co. of America, 
270 N.T.S. 39, 160 Misc. 764. 

Tex.—Moore' v. Ashbrook, Civ.App., 
197 S.W,2d 616, error refused— 
Holland v. Commonwealth Finance 
Corp., Civ.App., 118 S.W.2d 364— 
McLaughlin v. State, Cr.App., 249 
■S.W.2d 221. 

60 C.J. p 81 note 42. 

GlvlXLg of wrltteu notice 
U.S.—Chicago & N. W. Ry. Co. v. 
Froehling Supply Co., C.AII1., 179 

P. 2d 133. 

Drlver as employee, servant, or agent 
of defendant 

ni.—^MdCarty v. O. BC. Tates & Co., 
14 N.B.2d 264, 294 IlLApp. 474. 
Date of presentiiig cheok 

Finding that check was not pre- 
sented for payment until a certaln 
date was held justified under stipula- 
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tion that It was presented for pay¬ 
ment on that date.—Steinmetz v. 
Schultz, 241 N.W. 734, 59 S.D. 603. 
Exeontlon and reoordlng of convey- 
anoes 

In ejectment action, defendant's 
stipulation that plalntiff and his 
predecessors had a title of record 
back to a specified year obviated the 
necesslty of provlng due execution 
and recording of conveyances.—^Pen- 
nington v. Anglin, 166 S.W.2d 860, 288 
Ky. 226. 

Absence of fraud or undne Inflnenoe 

Stipulation that joint tenancies 
were complete, that they were in full 
effect, and that all steps necessary to 
set forth and establish them as joint 
tenancies had been taken conceded 
that there was no fraud or undue in- 
fluence in connection with their cre- 
ation.—Brown v. MacDougall, 112 P. 
2d 678, 44 Cal.App.2d 491. 

QuaUflcatlon of expert wltness 

In malpractice action, stipulation 
by defendant that physiclan was a 
qualifled expert witness indicated in- 
tentlon to stipulate that witness was 
qualifled to testify as to whether de- 
fendant*s treatment of plalntiff was 
consistent with what other physi- 
cians in locallty, in the exercise of 
reasonahle care, might have done un¬ 
der similar circumstances, slnce wit¬ 
ness, in order to have been a qualifled 
expert, must have known such mat- 
ters.—McGuire v. Baird, 70 P.2d 915, 
9 Cal.2d 353. 

Treasurer having customary dutles 

Where it was stipulated that per- 
son was treasurer of corporate own- 
er, and nothing was sald about any 
limitatlon as to his dutles or title 
prior to trlal, corporate owner was 
estopped to claim that such person 
did not have usual and customary 
duties of a treasurer.—The Marguer- 
ite W, D.C.Wis., 49 F.Supp. 929, af¬ 
flrmed, C.C.A, 140 F.2d 491. 

Physldan satisfactory to Insurer 

(1) In action on Insurance policy 
requiring submission of proofs of in- 
sured’s injury by “physician satisfac¬ 
tory to insurer," stipulation showing 
that physician who signed proofs, in 
fllling out certiflcate of death of In- 
sured in another case, did not men- 
tion tuberculosis from which Insured 
suffered, showed reasonable basis for 
instirer*s rejection of such proofs on 
ground that physician was unsatls- 
factory to Insurer.—Murphy v. Na- 
tlotial Life & Accident Ins. Co., 150 
S.'V\r.2d 1073, 177 Tenn. 449. 

C2) In such action, stipulation that 
ond who signed proofs of lnsured’s 
illiless was a duly llcensed and prac- 
tlcing physician established prima 
facie that such person was worthy 
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by the jury is not necessary.BJ 

(3) As Affecting Necessity for, or Admis- 
sibility of, Other Evidence 

No ppoof of stipulated facts Is necessary. Evidence 
to dlsprove the facts admitted, or Inconsistent there- 
wlth, is inadmissible. 

No proof of stipulated or admitted facts, or of 
matters necessarily implied thereby, is necessary,53 
the stipulations being substituted for proof and 
dispensing with evidence so, it is not error to 
exclude evidence of a fact which has been stipu- 
lated.56 However, relevant evidence cannot be kept 
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from the jury by an admission of the fact;®® the 
admission of evidence tending to establish a stip¬ 
ulated fact is not prejudicial error and a stipula- 
tion of facts will not be given an effect which 
would necessitate the disregarding of facts estab- 
lished by uncontradicted testimony.®® A stipula- 
tion admitting designated facts does not relieve the 
parties of the necessity of proving facts not admitted 
either in terms or by necessary implication and 
which are essential elements of a valid cause of ac- 
tion or defense.®® 

Admissihility, Evidence to disprove,®® or which 


and had not been g^uilty of any un- 
professional conduct.—Murphy v. Na¬ 
tional Life & Accident Ins. Co., 140 
S.W.2d 166, 176 Tenn. 202. 

52. Tex.—McLaughlln v. State, Cr. 
App., 249 S.W.2d 221. 

53. U.S.—Southern Callfornla 

Preight Lines v. Davls, C.C.A.Cal., 
167 F.2d 708-^oseph v. U. S., C.C. 
A.Cal., 145 F.2d 74, certiorari de- 
nled 65 S.Ct. 188, 323 U.S. 776, 89 
L.12d. 620. 

Cal.—^Reichle v. Hazle, 71 P.2d 849, 
22 Cal.App.2d 543—^Keefer v. Port- 
erfleld, 55 P.2d 931, 12 Cal.App.2d 
403. 

Ga.—Crowder v. State, 73 S.E.2d 85, 
87 Ga.App. 87. 

111.—People V. Hopper, 72 N.B.2d 648, 
331 IlLApp. 173. 

Ind.—Schrelber v. Rickert, 50 N.B.2d 
879, 114 Ind.App. 56. 

N.T.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Fidelity & Guaranty 
Co., 263 N.T.S. 864, 146 Misc. 819, 
modlfled on other grrounds 266 N. 
T.S. 763, 239 App.Div. 100, reversed 
on other grounds 190 N.R 330, 264 
N.T. 169. 

Okl.—Corpus Juris dted iu Tamle v. 
Wlllmott, 88 P.2d 326, 326, 184 Okl. 
382—Cordonnler v. State, 192 P.2d 
298, 86 Okl.Cr. 291. 

Pa.—In re Mellier’s Bstate, 167 A. 

368, 312 Pa. 157, 92 A.L.R. 430. 

Tex.—^Flowers v. Pan American Re- 
flning Corp., Civ.App., 164 S.W.2d 
982, error refused. 

Wyo.—^Marcante v. Hein, 67 P.2d 196, 
61 Wyo. 389. 

60 C.J. p 81 note 43. 

Necessity ajid scope of proof as af- 
fected by stipulations and agreed 
statements generally see the C.J.S. 
tltle Trlal § 67, also 64 C.J. p 111 
note 18-p 112 note 27. 

Noupaymeut of Insurauoe premlums 
Mont.—^Johnson v. Metropolitan Life 
Ins. Co., 83 P.2d 922, 107 Mont. 133. 
Office held by defeudaut 
Ky.—Sanders v. Commonwealth, 60 
S.W.2d 686, 249 Ky. 225. 

Valua of ohattel 

N.T.—^Hunt Aylmer Corporation v. 
Landy, 269 N.T.S. 466, 241 App. 
Diy. 682. 


Proof of lucldental facts which 
would tend to establish the facts 
stipulated is dispensed with by stlp- 
ulatlon.—Brown v. McCulloch, 144 S. 
W.2d 1, 24 Tenn.App. 324. 

54. Cal.—Crenshaw v. Smith, 168 P. 
2d 762, 74 Cal.App.2d 266. 

Tex.—Spencer v. State, 227 S.W.2d 
662, 164 Tex.Cr. 427. 

60 C.J. p 82 note 44. 

In different proceedings 

A concesslon by counsel, In con- 
senting to an order to strike the alle- 
gations of an interpleader relatlng 
to bonuses and rentals for mineral 
rights warrants the rejection of such 
evidence in a condemnation proceed- 
Ing.—^Murdock v. U. S., C,C.A.Ark., 
160 F.2d 358. 

Stlpulatlon as evidence 

(1) A stipulatlon with respect to 
a valid Issue may be treated by the 
court as evidence on which a flndlng 
may be adequately supported.—^Back 
V. Farnsworth, 77 P.2d 295, 26 Cal. 
App.2d 212. 

(2) Stipulatlon as to beneflts re- 
ceived by plaintlfC from sales of se- 
curltles purchased for hlm by brokers 
were properly treated as evidence.— 
Blrch V. Arnold & Sears, 192 N.B. 
591, 288 Mass. 126. 

Ordinance 

A defendant who walved the pro- 
ductlon and preliminary proof of a 
municipal ordinance fully pleaded in 
petltlon, and reserved only the right 
to object to it on ground of Incom- 
petency, irrelevancy, and immaterial- 
ity, was bound as fully as if suffi¬ 
cient preliminary proof had been 
made and the ordinance ofCered in ev¬ 
idence; a competent, relevant, and 
materiai ordinance, when admitted by 
the parties to be in force and to be 
accurately pleaded, becomes the law 
of the case and is not required to be 
formally offered in evidence.—^Page v. 
Wieland, 28 N.E.2d 683, 137 Ohlo St 
198, certiorari denied Wieland v. 
Page, 61 S.Ct 614, 312 U.S. 687, 86 
L.Ed. 1124. 

55. Tex.—S. H. Kress & Co. v. Selph, 
Civ.App., 250 S.W.2d 883, error re¬ 
fused, no reversible error. 
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Befusal to submit to examinatioii by 
physioiau 

Tex.—S. EL Kress & Co. v. Selph, su¬ 
pra. 

56. Ga.—Watkins v. State, 33 S.E.2d 
326, 199 Ga. 81. 

57. Tex.—Silliman v. Oliver, Civ. 
App., 247 S.W. 902. 

XUegality of search. held immateri- 
al in view of stipulatlon.—City of 
Janesville v. Heiser, 246 N.W. 701, 
210 Wis. 626. 

58. Ind.—Loulsville, N. A. & C. R. 
Co. v. Emily, 12 N.B.2d 1002, 106 
Ind.App. 123. 

59. U.S.—B. B. Chemical Co. v. Cat- 
aract Chemical Co., D.C.N.T., 36 P. 
Supp. 686, second case, reversed on 
other grounds, C.C.A., 122 P.2d 626. 

Ga.—Commerclal Bank of Crawford 

V. Pharr, 43 S.E.2d 439, 76 Ga.App. 
364. 

Me.—^Pennock v. Smith, 26 A.2d 227, 
138 Me. 303. 

Mass.—Shurdut v. John Hancock 
Mut Life Ins. Co., 71 N.E.2d 391, 
320 Mass. 728. 

Tex.—^Exum v. Alexander, Civ.App., 
207 S.W.2d 995, refused no revers¬ 
ible error—^Walker v. State, 163 S. 

W. 2d 207, 144 Tex.Cr. 363. 

Utah.—Anson v. Bllison, 140 P.2d 
653, 104 Utah 676. 

60 C.J. p 82 note 46. 

60. Ark.—Singer Sewing Mach. Co. 
V. Cole, 63 S.W.2d 977, 187 Ark. 
1017. 

Cal.—Corpus Juris guoted. Iu People 
V. Gabrlel, 135 P.2d 378, 380, 67 
Cal.App.2d 788—Dorothy v. Dra- 
peau, 49 P.2d 343, 9 Cal.App. 280. 
111.—Gietl V. Commlssioners of 
Drainage Dlst. No. 1 of Town of 
Bois D’Arc, 61 N.E.2d 612, 384 111. 
490—Stevens v. Moore, 47 N.B.2d 
498, 318 IlLApp. 228. 

Ind.—^McFarland v. Christoff, 92 N.E. 
2d 555, 120 Ind.App. 416, rehearing 
denied 92 N.E.2d 867, 120 Ind.App. 
416—Schreiber v. Rlckert, 60 N.E. 
2d 879, 114 Ind.App. 66. 

Tex.—^Holland v. Commonwealth Fi- 
nance Corp., Civ.App., 118 S.W.2d 
364. 

60 C.J. p 82 note 47. 
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has a tendency to disprove,®! the facts admitted, or 
which is inconsistent therewith, or contradictory 
thereof,®2 is not admissible, unless and until the 
stipulation is nullified by consent or order of 
court;®3 nor is evidence admissible which has a 
tendency to limit or destroy the effect of the stipula- 
tion.64 However, the stipulation does not bar the 
admission of evidence of facts not admitted and 
which are pertinent and necessary- to establish a 
cause of action or defense.®^ 

(4) Requirement or Propriety of Findings 

No finding is required as to stipulated facts, and 
findings in confiict therewith are improper. 

No finding is required with respect to facts which 


have heen settled by stipulation of the parties;®® 
nor may a court adopt findings in confiict with 
stipulated facts.®^ 

(5) Admissions by, or as Affecting, Pleadings 

A stipulation as to facts incorporatos into the 
pleadings all the facts agreed on, and may cure a de- 
fect in the pleadings. 

If parties stipulate or admit facts into the rec- 
ord, it has been held that it is unnecessary to 
plead them.®® So, the legal effect of a stipulation 
as to facts is to incorporate into the pleadings all 
the facts agreed on as one of the allegations there- 
of;®® a stipulation may cure a defect in the plead- 


61. U.S.—A. Whitacre, Inc., v. U. 
S., 22 C.C.P.A., Customs, 623. 

Cal,—Corpus juris quoted in. People 

V. Gabriel, 135 P.2d 378, 380, 67 Cal. 
App.2d 788. 

111.—Shell Oil Co. v. Industria! Com- 
misslon, 94 N.E.2d 888, 407 111. 186. 
Mont.—Lewis v. Lambros, 194 P. 152, 
68 Mont. 655. 

Neb.—In re Sautter’s Estate, 5 N.W. 
2d 263, 142 Neb. 42—LeBarron v. 
City of Harvard. 262 N.W. 26. 129 
Neb. 460, 100 A.L.R. 767. 

62. Kan.—Crawford v. Walrath, 247 
P.2d 467, 173 Kan, 409. 

Maas.—Lynch v. Kaufman, 105 N.E. 
2d 848. 

Neb.—Trebelhorn v. Bartlett, 47 N. 

W. 2d 374, 154 Neb. 113. 

Ohio.—^Provident Sav. Bank & Trust 
Co. V. Western & Southern Life 
Ins. Co., 179 N.E. 81*5, 41 Ohio App. 
261. 

Tex.—^Wilson v. West, Civ.App., 149 
S.W.2d 1026, error dismissed, judg- 
ment correct. 

Svideucs coxLfasin£r to Jury and prej- 
udlcial to party 

Oa.—^Williams v. Whitt, 63 S.B.2d 
129. 79 Ga.App. 178. 

IBIvidenoe as to valu» of property in 
dispute 

Ariz.—Hlgffins v. Guerin, 245 P.2d 
956, 74 Ariz. 187. 

63. Tex.—Wilson v. West, Civ.App., 
149 S.W.2d 1026, error dismissed, 
judgment correct. 

Error in stipulation based on snisin- 
formation 

U.S.—First Nat. Bank & Trust Co. 
of Tulsa V. Jones, D.C.Okl., 61 P. 
Supp. 364. 

64. U.S.—^Du Val*s Estate v. C. I. 
R., C.C.A.9, 152 P.2d 103, certiorari 
denied 66 S.Ct. 1013, 328 U.S. 838. 
90 L.Bd. 1613—^Richardson v. U. S., 
C.C.A.Tenn., 160 F.2d 58. 

Ala.—Sovereign Camp, W. O. W., v. 

Jones, 178 So. 891, 236 Ala. 378. 
Cal.—^Abalian v. Townsend Social 
Center, 246 P.2d 965, 112 Cal.App.2d 
441. 


Tex.—Cherry v. Magnolia Petroleum 
Co., Civ.App., 24 S.W.2d 649. 
Zdentlty of artlclo ezamined by wit- 
ness 

Where the parties had stipulated 
that respirator issued by defendant 
employer to deceased employee had 
been delivered to expert witness, lat- 
ter’s testimony relating to respirator 
was improperly excluded on ground 
that it was not shown that respirator 
examined by him was respirator fur- 
nished employee by employer.—Co- 
burn V. North American Refractories 
Co., 174 S.W.2d 767, 295 Ky. 666. 

65. U.S.—Southern Californla 
Freight Lines v. Davis, C.C.A.Cal., 
167 P.2d 708. 

Ark.—Singer Sewing Mach. Co, v. 

Cole, 63 S.W.2d 977, 187 Ark. 1017. 
N.J.—^Armstead v. Bchletter Full 
Fashion Silk Hosiery, 76 A2d 28, 9 
N.J.Super. 270. 

N.T.—^Witschger v. Kamages, 92 N. 

T.S.2d 165, 275 App.Div. 1063. 

60 C.J. p 82 note 50. 

66. Cal.—^Alderson v. Cutting, 126 
P. 157, 163 Cal. 603. 

60 C.J. p 82 note 51. 

Talue; quantities 

In replevin to recover possession 
of crops grown on a leased farm, sub- 
mitting to jury issue as to quantity 
and value of portion of crops belong- 
ing to plaintiff was not error, not- 
withstanding parties had stipulated 
as to value at the outset of the case, 
where the quantities of crops were 
not covered by the stipulatione, and 
such factors were necessary to be 
known in order to render judgment. 
— ^Kunz V. Nelson, 100 P.2d 217, 98 
Utah 421. 

67. Cal.—Capital Nat. Bank of Sac¬ 
ramento V. Smith, 144 P.2d 666, 62 
Cal.App.2d 328. 

68. Wyo.—^Marcante v. Hein, 67 P. 
2d 196, 61 Wyo. 389. 

Eebt owed by estate 

In suit by widow to settle estate of 
deceased husband, allowance of debt 
owed to bank, although bank had flled 


no pleading setting up debt, was not 
erroneous where amount of debt was 
stipulated.—^Wyrick v. Wyrick, Ky., 
243 S.W.2d 1004. 

69. Cal.—Corpus Juris quoted in 
Capital Nat. Bank of Sacramento 
V. Smith. 144 P.2d 665, 674, 62 Cal. 
App.2d 328. 

Ky.—Corpus Juris quoted in Cowan 
V. Pursifull, 63 S.W.2d 788, 789, 
250 Ky. 670. 

Wyo.—Claughton v. Johnson, 41 P.2d 
627, 47 Wyo. 636. 

60 C.J. p 82 note 54. 

7or purposes of oonsideration of 
a demurrer, the parties cannot, by 
stipulation, cause facts not pleaded 
to be troated as though they had 
been.—Utz v. Board of Educatlon of 
Brooke County, 30 S.B.2d 342, 126 W. 
Va. 823. 

Petltion to establish preference 
against Insolvent 

Mo.—Mann v. Farmers' Exchange 
Bank of Gallatiu, 60 S.W.2d 146, 
227 Mo.App, 1, 

Stipulation held not Intended to serve 
as amendment of petltion 
Cal.—^Agnew v. City of Los Angeles, 
221 P.2d 340, 99 Cal.App.2d 105. 

In Texas 

(1) A stipulation of parties satis¬ 
fies any lack of pleading of facts 
agreed to in stipulation.—City of Fort 
Worth V. Lee, Civ.App., 182 S.W.2d 
831, afflrmed 186 S.W.2d 964, 143 Tex. 
561, 169 A.L.R 126. 

(2) Where a fact, not alleged in pe- 
tition, was adduced and parties 
agreed to its truth and that it could 
be considered by court in ruling on 
demurrer to the petition, it had the 
same effect as if it had been express- 
ly alleged in the petition, and the 
court could consider the fact in rul¬ 
ing on the demurrer.—Blgfoot Inde- 
pendent School List. v. Genard, Civ. 
App., 116 S.W.2d 804, afflrmed 129 
S.W.2d 1213, 133 Tex. 368. 

(3) It has been held, however, that 
a written stipulation between the 
parties, reciting facts not contained 
in the petition, not flled in the trial 
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ingsjJ® and a stipulation and evidence may be 
sufficient to bring an action within the provisions of 
a statute, even though such provisions are not 
referred to in the pleadings.^l A defendant enter- 
ing into an agreement and stipulation with plain- 
tiff that the pleadings be taken and considered as a 
stipulation of fact thereby admits that ali the al- 
legations of the declaration are true.^a A stipula¬ 
tion which admits facts set forth in a pleading is 
subject to the qualification that it is limited to 
facts properly pleaded.^3 

A stipulation may be equivalent to a failure to 
deny the specific allegations of the petition on the 
subject involved;74 and it has been held that 
stipulated evidence received on motion to Hismica 
a petition modifies and largely obviates what wouid 
otherwise be an admission by the motion of allega¬ 
tions of the petition.’6 A stipulation limited by the 
parties to a consideration by the trial court of spe- 
cial exceptions urged against the petition does not 
extend to any other portion of the pleadings, or to 
what may or may not be established on a trial on 
the merits.76 Where judgment is based not on the 
pleadings alone, but on pleadings and a stipulation 
admitting a designated fact, the stipulation is con- 
trolling, regardless of any allegations of denial 
thereof in the pleadings.^^ 

(6) Effect with Respect to Instructions 

Instructions miist be glven or refused In accordance 
with stipulated or admltted facts. 


§§ 24r-25 

An instruction which wouid deny effect to a 
stipulation or admission of a fact is properly re¬ 
fused or improperly given;'^^ conversely, it is er¬ 
ror to fail or refuse to instruet in accordance with 
such stipulation or admission.^^ Admissions, by 
stipulation, in the course of a trial of facts to which 
the issues relate, preclude exceptions after the trial 
to instructions to the jury to answer the issues in 
accordance with such admissions.^® 

§ 25. -As to Agreed Statement of Facts 

a. In general 

b. Operation and effect 

a. In General 

A stipulation for trial on an agreed statement of 
facts Is to be reasonably construed, as a whole, In the 
light of the language used and the object or purpose to 
be attained, and with the view to carrylng out the par¬ 
ties» Intent. 

The purpose of an agreed statement of facts is to 
facilitate the hearing, save the time, trouble, and 
expense of examination of witnesses, and at the 
same time present to the court the essential facts 
on which the decision is to tum.*l The circum- 
stance that the facts are stipulated does not make 
an issue of fact less factual in nature.®® 

Rules governing the construction of stipulations 
generally, discussed supra § 11, apply to stipulations 
pendente lite for trial on an agreed statement of 
facts.®® Such an agreement or stipulation is not to 
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court, wouid at most be materlal only 
on a trial on the merits, sind could not 
be regrarded as a pleading, and could 
not be considered in the determina- 
tlon of a demurrer to the petition for 
failure to state a cause of action.— 
State V. Jasper, etc., R. Co., Tex.Ciy. 
App., 164 S.W. 331, followed in State 
V. Gulf, etc., R. Co., Tex.Civ.App., 164 
S.W. 335. 

70. Ky.--Pendleton v. City Nat. 
Bank of Maydeld, 106 S.W.2d 977. 
269 Ky. 260. 

71. Okl.—Davls v. Midland Valley 
R Co., 153 P.2d 823, 194 Okl. 619. 

SiLfiraeremeiLt of defendant In Inter¬ 
stato cominerce 

Okl.—Davls V. Midland Valley R. Co., 
supra. 

72. Miss.—Stone v. M. L. Vlrden 
Iiumber Co., 39 So.2d 498. 206 Mlss. 
841. 

73. 111.—Magner v. Muslln, 100 N.B. 
2d 344, 344 IlLApp. 476. 

74. Cal.—Randall v. WoUf, 214 P.2d 
68, 95 Cal.App.2d 796. 

76. lowa.—^Panther v. lowa Agrlcul- 
ture Department, 234 N.W. 660, 211 
lowa 868. 

76. Tex.—Hommel v. Southwestern 
63 C. J.S.—6 


Greyhound Lines, Clv.App., 196 S. 
W.2d 803. 

77. Cal.—Corpus Juris g,uoted In 
Capital Nat. Bank of Sacramento 

V. Smlth, 144 P.2d 666, 674, 62 Cal. 
App.2d 328. 

Or.—Schevchuk v. Rotchik, 189 P. 
399, 96 Or. 181. 

78. Cal.—Relchle v. Hazie, 71 P.2d 
849, 22 Cal.App.2d 543. 

111.—Palmer v. Gillarde, 38 N.E.2d 
352, 312 IlLApp. 230. 
aceasure of damages 
111.—^Palmer v. Gillarde, supra. 

79. Wls.—Mltchell v. Williams, 46 N. 

W. 2d 326, 268 Wis. 851. 

80. N.C,—^Fleming v. Wilmlngton, 
etc., R. Co., 20 S.B. 714, 116 N.C. 
676. 

81. Ala.—^Blrmingham Post Co. v. 
Sturgeon, 149 So. 74, 227 Ala 162. 

82. U.S.—^Mine EUII & Schuylklll 
Haven R. Co. v. Smlth, C.A.Pa, 184 
F.2d 422, certiorari denled 71 S.Ct. 
496, 340 U.S. 982, 95 L.Bd. 673. 

83. Cal.—Whlte v. Reskin, 265 P. 
1016, 90 Cal.App. 512. 

Agreed statement of facts as judlcial 
admission see Bvldence § 307. 
Revlew of trial on agreed statement 
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I of facts see Appeal and Error § 
! 1468. 

Submlssion of cause on case stated 
see the C.J.S. tltle Trial § 578, also 
64 C.J. p 1191 notes 96-7. 

Faxtioalar statement s of facts oon- 
Btrued 

U.S.—^Fleming v. Myers. C.aA.Arlz., 
169 F.2d 210—^U. S. v. Bennett, C.C. 
A.N.T., 162 F.2d 342, reversed on 
other grounds Bihn v. U. S., 66 S. 
Ct. 1172, 328 U.S. 633, 90 L.Bd. 
1485—Southern Underwriters v. 
Dunn, C.C.A.Tex., 96 P.2d 224—^Bos¬ 
ton Mach. Works Co. v. Prime Mfg. 
Co., C.C.A.Mass., 93 P,2d 694, cer¬ 
tiorari denled 68 S.Ct. 764, 303 U.S. 
660, 82 L.Bd. 1119—Federal Trade 
Commission v. Cassoff, C.C.A., 38 
P.2d 790. 

Alaska.—U. S. y. Rogge, 10 Alaska 
130. 

Cal.—Poster v. Butler, 130 P. 6, 164 
Cal. 623—Sutter Inv. Co. v. Keellng, 
11 P.2d 418, 123 CaLApp. 323. 

111.—Commercial Credit Corp, v. Patz, 
105 N.B.2d 789, 846 IlLApp. 541— 
Trustees of Danvers Llterary and 
Library Ass*n v. Skaggs, 280 m. 
App. 126. 

Me.—^Benjamln Shaw & Co. y. Moody, 
107 A. 129,118 Me. 489. 



STIPULATI0N8 


83 C.J.S. 


§ 25 

be given any strained or unnatural interpretation,S4 
but is to be reasonably construed in the light of the 
language used,85 and the object or purpose to be 
attainedjSS and with the view to carrying out the 
intent o£ the parties.^*^ It must be construed as a 
whole and the intent of the parties collected from 
the entire instrumenti® The agreement presumably 
sets out all pertinent facts,®® or ali facts having a 
material bearing on the case.®® The language of an 
agreed statement of facts will not be so construed 


as to give it the effect of an admission of a fact 
which is obviously intended to be controverted,®! 
or a waiver of a right not plainly intended to be 

relinquished.i® 

Record in suit as part of statement, Where the 
record in a former suit, including process and de- 
crees, is included in an agreed statement of facts, 
such record must control in the event of any in- 
consistency between it and other parts of the state- 
ment.ii 


Mass.—^Pequod Realty Corp. v. Jeff- 
ries, 61 N.E.2d 308. 314 Mass. 713 
—Priedman v. Jalte, 92 N.B. 704, 
206 Mass. 454. 

Mich.—^Peniger v. American Ry. Ex¬ 
press Co., 197 N.W. 650, 226 Mich. 
106. 

Minn.—In re Monfort's Estate, 269 N. 
W. 664, 193 Minn. 694. 98 A.L.R. 
280. 

Mo.—^Poster Lumber Co. v. Atchison, 
T. & S. P. Ry. Co., 194 S.W. 281, 270 
Mo. 629, L.R.A.1918A 768—^Parmers* 
Trust Co. of Grant City v. Burnes 
Nat. Bank of St. Joseph, App., 286 
S.W. 110—^Wichita Poultry Co. v. 
Southern Pac. Ry. Co., 198 S.W. 
82, 197 Mo.App. 578. 

Mont.—Commercial Credit Co. v. 
0*Brien, 146 P.2d 637, 115 Mont. 
199, appeal dismissed 66 S.Ct. 76. 
323 U.S. 665, 89 L.Ed. 641. 

N.Y.—Rothbaum v. R. H. Macy & Co., 
116 Nnr.S.2d 197, 280 App.Dlv. 530. 
N.C.—Nivens v. Justice, 186 S.E. 237, 
210 N.C. 349. 

Ohio.—Cook V, Western & Southern 
Dlfe Ins. Co., 30 Ohio N.P., N.S., 
247. 

Tex.—Taylor v. Brewster County, 
Civ.App., 144 S.W.2d 314, error dis¬ 
missed, judgment correct—Galves- 
ton H. & S. A. Ry. Co. v. American 
Salvage & Supply Co., Civ.App., 15 
S.W.2d 26. 

Vt.—Resource Holding Corporation v. 
Schoif^s Estate, 163 A. 768, 106 Vt. 
144—^Huntley v. Houghton, 81 A. 
462, 85 Vt. 200. 

60 C.J. p 83 note 63 [a]. 

Agreed statements held stuBLcient to 
Show certaln facts 

(1) Existence and loss of requlred 
record.—People ex rei. Tohe v. Hub- 
ble, 38 N.E.2d 38, 378 111. 377. 

(2) State of which insured was Cit¬ 
izen.—Bowen v. New York Life Ins. 
Co., C.C.A.MO., 117 F.2d 298, certiorari 
denied 61 S.Ct 1102, 313 U.S. 683, 85 
L.Bd. 1639. 

(3) That road was a public road.— 
Schulman v. Atchison, T. & S. P. Ry. 
Co.. 86 P.2d 690, 149 Kan. 114. 

(4) That contract price was not 
pald in money.—Employers* Liability 
Assur. Corporation v. Eckert, Tex. 
Civ.App., 46 S.W.2d 464, afflrmed 
Mingus V. Bmployers’ Liability As¬ 
sur. Co., Com.App., 65 S.W.2d 292. 


(5) That Sherman Anti-Trust Act, 
rather than state fair trade act, was 
applicable.—Rothbaum v. R. H. Macy 
& Co., 116 N.Y.S.2d 197, 280 App.Div. 
530. 

(6) Other facts. 

Ga.—Federal Land Bank of Columbia 

V. Moultrie Banking Co., 172 S.E. 
466, 178 Ga. 160, followed in 172 
S.E. 456, 178 Ga. 152. 

Mass.—City of Cambridge v. Town 
of West Springfleld, 20 N.E.2d 432, 
303 Mass. 63. 

Mo.—Municipal Securities Corp. v. 
Metropolitan Street Ry. Co., 196 S. 

W. 400, 196 Mo.App. 618. 

Tenn.—State ex rei. Loudy v. Sell, 
133 S.W.2d 466, 176 Tenn. 130. 

Tex.—Gulf, C. & S. P. Ry. Co. v, 
Candler, Civ.App., 40 S.W.2d 916. 

60 C.J. p 83 note 63 [c]. 

Agreed statements held InsrUDlcieiit 

(1) To Show particular facts. 

U.S.—^Elbee Chocolate Co. ▼. U. S., 

C.C.A.N.Y., 64 P.2d 117. 

111.— Zweig V. Goldreich, 69 N.E.2d 
316, 326 Ill.App. 331. 

60 C.J. p 83 note 63 [d]. 

(2) To constitute a basis for deter- 
mination of issues presented by the 
pleadings.—Central Hudson Gas & 
Electric Corp. v. Denniston, 24 N.Y. 
S.2d 431, 260 App.Div. 1030. 

Particular tenus cozLstrued 

(1) “Also" as meaning **ln like 
manner."—George v. Dutton's Estate, 
108 A. 615, 94 Vt. 76, 8 A.L.R. 1014. 

(2) “Cohabit."—State v. Bario w, 
163 P.2d 647, 661, 107 Utah 292, appeal 
dismissed 65 S.Ct 916, 324 U.S. 829, 
89 L.Ed. 1396, rehearing denied 66 
S.Ct 1026, 324 U.S. 891, 89 L.Ed. 1438. 

(3) “Compelled."—Strassburg v. 
Montgomery, 47 P.2d 869, 860, 66 Nev. 
183. 

(4) “Is.”—^Rising v. HofCman, 179 
P.2d 430, 432, 116 Colo. 63, 171 A.L.R. 
1024. 

(6) “Required;" “permitted."— 
Birmingham Post Co. v. Sturgeon, 
149 So. 74, 227 Ala. 162. 

(6) “Residence" and "horne" syn- 
onymous in pauper law.—Inhabitants 
of Priendship v. Inhabitants of Bris- 
tol, 170 A. 496, 497, 132 Me. 285. 

(7) “Withln the said county."— 
State V. Western Union Telegraph 
Co., 117 P. 93, 94, 43 Mont 446. 
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84. Ala—Birmingham Post Co. v. 

Sturgeon, 149 So. 74, 227 Ala. 162. 
8& Ala—Birmingham Post Co. v. 
Sturgeon, supra 

86. Ala.—^Birmingham Post Co. v. 
Sturgeon, supra 

Cal.—Sutter Inv. Co. v. Keeling, 11 
P.2d 418, 123 Cal.App. 323. 

87. Mass.—Petros v. Superintendent 
and Inspector of Buildings of City 
of Lynn, 28 N.E.2d 233, 306 Mass. 
368, 128 A.L.R. 1210. 

Tenn.—^Provident Loan Bank v. Par- 
ham, 194 S.W. 670, 137 Tenn. 483. 

88. Miss.—^Norton v. Graham, 187 
So. 510, 186 Miss. 164, suggestion 
of error overruled 188 So. 314, 186 
Miss. 164. 

Vt—Resource Holding Corporation v. 
SchofC^s Estate, 163 A. 768, 105 Vt 
144. 

60 C.J. p 83 note 66. 

89- U.S.—^Pelham Hali Co. v. Has- 
sett, C.C.A.Ma8s., 147 P.2d 63. 

Ala.—Birmingham Post Co. v. Stur¬ 
geon, 149 So. 74, 227 Ala. 162. 

Pia.—Troup v. Bird, 63 So.2d 717. 
Minn.—In re Monforts Estate, 269 N. 
W. 654, 193 Minn. 594, 98 A.L.R. 
280. 

Facts Bot iB ezlsteBce whea actlon 
hegUB 

Court can look to agreed statement 
for facts necessary to decision on 
merits, even though not in existence 
when action was begun and not 
pleaded.—^Kirschbaum v. Mayn, 246 P. 
963, 76 Mont 320, 48 A.L.R. 1425. 
Employee relatioBshlp 

Where issue was whether relation- 
ship of master and servant existed 
between publlsher and newsboy, 
omission of statement that any dis- 
trict manager supervised newsboys 
Justifled conclusion that there was 
none.—^Birmingham Post Co. v. Stur¬ 
geon, 149 So. 74, 2f27 Ala. 162. 

90- Wyo.—^Board of Com’rs of Big 
Horn County v. Byron Drainage 
Dist, 76 P.2d 759, 62 Wyo. 417. 

91- Wash.—State v. Wehinger, 47 P. 
2d 35, 182 Wash. 360. 

92. Wash.—State v. Wehinger, su¬ 
pra. 

93. Miss.—^Norton v. Graham, 187 So. 
610, 186 Miss. 164, suggestion of 
error overruled 188 So. 314, 185 
Miss. 164. 
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b. Operation and Effect 

(1) In general . 

(2) Availability on subsequent trial of 

same cause 

(3) As affecting necessity or admissibili- 

ty of other evidence 

(4) As affecting pleadings and form of 

action 

(5) Inferences from agreed statement 

and conclusions drawn by stipula- 

tions 

(1) In General 

An agreed statement of facts on which the parties 
submit the case for trial Is binding and conclusive on 
them and on the court, and Is equivalent to a speclal 
verdict or finding of facts; and oniy questlons of law 
are submltted for the court'8 declsion. 

The proceeding in a trial on an agreed statement 


§ 25 

of facts is equivalent to motions by the respective 
parties for directed verdicts or judgments,®^ and 
constitutes an admission that only questions of law 
are involved, and that there are no disputed or 
controverted questions of fact in the case. jn the 
absence of grounds sufficient to authorize a party 
to withdraw from, or rescind, the stipulation, as 
discussed infra § 30, or the court to set it aside, 
infra § 35, an agreed statement of facts on which the 
parties submit the case for trial is binding and con¬ 
clusive on them,9 6 and the facts stated are not sub- 
ject to subsequent variation.®*^ So, the parties will 
not be permitted to deny the truth of the facts 
stated,98 or the truth, competency, or sufficiency of 
any admission contained in the agreed statement,®9 
or to maintain a contention contrary to the agreed 
statement,! or be heard to claim that there are 
other facts that the court may presume to exist,^ 


94. N.T.—^Williamsburgh Sav. Bank 
V. Solon. 20 N.T.S. 27, 65 Hun 166, 
modlfled on other grounds 32 N.E. 
1068, 136 N.Y. 466. 

S.C.—Straus v. Fldelity & Deposit 
Co. of Maryland, 141 S.E. 683, 143 
S.C. 422. 

95. La.—Golls V. His Creditors, 2 
Mart, N.S., 108. 

N.Y.—^Williamsburgh Sav. Bank v. 
Solon, 20 N.Y.S. 27, 65 Hun 166, 
modlfled on other grounds 32 N.B. 
1058, 136 N.Y. 466. 

96. Cal.—Corpus JUris quoted In 
Capital Nat. Bank of Sacramento 
V. Smlth, 144 P.2d 665, 673, 62 Cal. 
App.2d 328. 

Fla.—Troup v. Blrd, 63 So.2d 717— 
Corpus Juris guoted In Columbla 
Bank for Cooperativos v. Okeelanta 
Sugar Cooperative, 62 So.2d 670, 
673—^Dunscombe v. Smlth, 190 So. 
796, 139 Fla. 497. 

Ga.—Walden v. Camp, 58 S.E.2d 176, 
206 Ga, 693—Dunn v. Meyer, 17 S. 
E.2d 275, 193 Ga. 91—U. S. Fldelity 
& Guaranty Co. v. Clarke, 2 S.B.2d 
608, 187 Ga. 774—Traylor v. Gorm- 
ley, 169 S.E. 860, 177 Ga. 186— 
Southern Ry. Co, v. Hodgson Bros. 
Co., 98 S.E. 641, 148 Ga. 851, opin- 
lon conformed to 99 S.E. 41, 26 Ga. 
App. 536. 

111.—Plenderleith v. Edwards, 169 N. 
E. 780, 328 111. 431. 

lowa.—0'Donnell v. Davls, 206 N.W. 
347, 201 lowa 214. 

Ky.—Board of Educatlon of Bath 
County v. Hogge, 239 S.W.2d 469. 
Mich.—^Nat. Bank of Hetroit v. State 
Land Oflace Board, 1 N.W.2d 626, 
300 Mlch. 240—Thomas Cannlng Co. 

V. Johnson, 180 N.W. 391, 212 Minh . 
243. 

Mlss.—^Hid-South Paving Co. v. State 
Hlghway Commlssion, 22 So.2d 497, 
197 Mlss. 761. 

Mo.—Byers v. Essex Inv. Co., 219 S. 

W. 670, 281 Mo. 376. 


N.J.—Cameron v. ‘Penn Mut. Life 
Ins. Co., 173 A. 344, rx6 N.J.Eq. 
311. 

N.M.—^Wllson V. Rowan Drilling Co., 
227 P.2d 366, 65 N.M. 81. 

N.Y.—In re Roney’s Estate, 265 N.Y. 
S. 43, 148 Misc. 70—^Moore v. 

Blanck, 129 N.Y.S. 1106, 71 Misc. 
267—^W. J. Farrell Co. v. Rugglero, 
174 N.Y.S. 193. 

N.C.—^Hood ex rei. Page Trust Co. v. 

Johnson, 182 S.E. 709, 209 N.C 112. 
Okl.—Silmon v. Rahhal, 62 P.2d 601, 
178 Okl. 244. 

Pa.—Utica Mut Ins. Co. v. Easton 
Structural Steel Co., 193 A. 66, 327 
Pa. 241. 

Tex.—Taylor v. Tod, Clv.App., 186 S. 
W.2d 772, refused for want of mer- 
It—Gaines v. State, Cr.App., 247 S. 
W.2d 261. 

Wash.—McGilllvray v. Nielson, 192 P. 

2d 369, 30 Wash.2d 689. 

Wls.—Thayer v. Federal Life Ins. Co., 
258 N.W. 849, 217 Wls. 282. 

Wyo.—Board of Com"rs of Big Horn 
County V. Byron Dralnage Dist., 76 
P.2d 759, 62 Wyo. 417—Corpus Ju¬ 
ris guoted in Hudson 011 Co. v. 
Board of County Commi ssioners of 
Fremont County, 62 P.2d 683, 686, 
49 Wyo. 1. 

60 C.J. p 83 note 68. 

Agreement as evldenoe 
U.S.—Chicago & N. W. Ry. Co. v. 
Froehllng Supply Co., C.A.I1L, 179 
P.2d 133. 

Ga.—^MacNeill v. McBlroy, 17 S.E.2d 
169, 137 A.L.R. 670. 

Objeotion to prooeedings by losers 
Where agreement as to facts was 
flled before case was trled, and facts 
were plainly set forth and were fully 
agreed on, both parties are bound 
thereby, and losers in the action 
should not be heard to object to the 
proceedings.—General Motors Accept- 
ance Corp. v. Vanausdall, Mo.App., 
249 S.W.2d 1003. I 


On motlon for rehearlng and for 
additlonal findings. It is too late to 
call in question an agreement as to 
facts on which the case was trled, 
for the purpose of maklng a flnding 
as to whether it appears from the 
other evidence that the agreement 
does not state the truth.—^Long v, 
City Nat. Bank of Commerce, Tex.Clv. 
App., 266 S.W. 1006. 

57. N.Y.—In re Roney*s Estate, 265 
N.Y.S. 43, 148 Misc. 70. 

9a Cal.—Corpus Juris quoted in 
Capital Nat. Bank of Sacramento v. 
Smlth, 144 P.2d 666, 673, 62 Cal. 
App.2d 328. 

Fla.—Corpus Juris quoted in Colum¬ 
bla Bank for Cooperatives v. Okee¬ 
lanta Sugar Cooperative, 62 So.2d 
670, 673. 

N.J.—Cameron v. Penn Mut. Life Ins. 

Co., 173 A. 344, 116 N.J.Eq. 311. 
Wyo.—Corpus Juris quoted in Hud¬ 
son Oll Co. v. Board of County 
Commissioners of Fremont Coun¬ 
ty, 52 P.2d 683, 686, 49 Wyo. 1. 

60 C.J. p 83 note 69. 

99. Mo.—^Hinkle v. Kerr, 49 S.W. 864, 
148 Mo. 43. 

Estoppel to deny existence of facts 
admitted generally see supra § 24. 

1. U.S.—^Ransbottom^s Estate v. C. 
I. R., C.C.A.6, 148 P.2d 280. 

Arlz.—^Dunshee v. Mannlng, 129 P.2d 
924, 69 Arlz. 430. 

Ga.—Dunn v. Meyer, 17 S.E.2d 275, 
193 Ga. 91. 

Mass.—Commonwealth v. Certain 
Gaming Implements and Personal 
Property, 47 N.B.2d 939, 313 Mass. 
409. 

N.J.—^American Oll & Supply Co. v. 

, U. S. Casualty Co., 18 A.2d 267, 19 
N.J.Misc. 7. 

Pa.— X. Joseph Baltin & Co. v. Grlf- 
flth, Com.Pl., 52 Lauc.Rev. 35. 

Va.—Chambers v. Hlggins, 193 S.B. 
631, 169 Va. 346. 

2 . Cal.—Corpus Juris quoted In Cap- 
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or to suggest, on appeal, that the facts were other 
than as stipulated^ or that any material fact was 
omitted.4 The burden is on the party seeking to 
recover to show his right £rom the facts agreed on 
the decision is to be made on the facts actually 


stated.® 

So, also, the court is conclusively bound by the 
facts stated,*^ and, in the absence of an agreement 
to the contrary,® is limited, or confined, to those 
facts.® The court may not conjecture anything to 


ital Nat. Bank of Sacramento v. 
Smith, 144 P.2d 666, 673, 62 Cal. 
App.2d 328. 

Fla.—Corpus Jnrls «iiioted in. Colum- 
bia Bank for Cooperatlves v. Okee- 
lanta Sugar Cooperative, 52 So.2d 
670, 673. 

Okl.—Williams v. Hlrschfleld, 122 P. 
539, 32 Okl. 598. 

Pa.—^McGugin v. Berryman, Com.Pl., 
23 Wash.Co. 21. 

Tex.—Bennett v. Romos, 252 S.W.2d 
442. 

Wyo.—Corpus Juris quoted Iu Hudson 
on Co. V. Board of County Com- 
mlssloners of Premont County, 52 
P.2d 683, 685, 49 Wyo. 1. 

3. Minn.—^In re Monforfs Estate, 
259 N.W. 664, 193 Mlnn. 694, 98 
A.Li.R. 280. 

4- Minn.—^In re Monfort*s Estate, 
supra. 

5. Cal.—Corpus Juris qnoted lu Cap¬ 
ital Nat. Bank of Sacramento v. 
Smlth, 144 P.2d 665, 673, 62 Cal. 
App.2d 328. 

Fla.—Corpus Juris quoted iu Colum- 
bia Bank for Cooperatlves v. Okee- 
lanta Sugar Cooperative, 52 So.2d 
670, 673. 

111.—Zweig V. Goldreich, 69 N.E.2d 
316, 326 IlLApp. 331. 

Me.—Pennock v. Smlth, 25 A.2d 227, 
138 Me. 303. 

'VV’yo.—Corpus juris anoted in, Hud¬ 
son Oil Co. V. Board of County 
Commlssioners of Fremont County, 
52 P.2d 683, 685, 49 Wyo. 1« 

60 C.J. p 84 note 71. 

AgreemeiLt held not to relleve state 
of burden of proof in a criminal pros- 
ecutlon.—James v. Commonwealth, 
16 S.E.2d 296, 178 Ya. 28. 

6. Mass.—^Kane v. School Commlttee 
of Woburn, 69 N.E.2d 10, 317 Mass. 
436—^Koppel v. Massachusetts 
Brick Co., 78 N.B. 128, 192 Mass. 
223. 

Or.—Crouch v. Central Labor Coun- 
cll of Portland and Vicinity, 293 P. 
729, 134 Or. 612. 

rindings of fact by court where facts 
are agreed or stipulated see the C. 
J.S. tltle Trial § 612, also 64 C.J. p 
1229 note 42-p 1230 note 51. 

‘Where the faots stated are In coiu 
fllct, the court is authorized to re¬ 
solve the conflict according to the 
dictates of Its judlcial consclence.— 
Fuller V. Cameron, Tex.ClvA.pp., 209 
S.W. 711. 

7^ U.S.—0’Malley v. Tost, OA-Neb., 
189 F.2d 831. 

Cal.—Corpus Juris guoted in Capital 
Nat. Bank of Sacramento v. Smlth, 


144 P.2d 665, 673, 62 Cal.App.2d 328. 
Pia.—Troup v. Bird, 63 So.2d 717— 
Corpus Juris Q.uoted in Columbla 
Bank for Cooperatlves v. Okeelanta 
Sugar Cooperative, 52 So.2d 670, 
673. 

Mass.—Coral Gables v. Granara, 189 
N.E. 604, 285 Mass. 565. 

Mlch.—^Penlger v. American Ry. Ex¬ 
press Co.. 197 N.W. 650, 226 Mlch. 
106. 

Mo.—^Baker v. National Home Life 
Ins. Co., 196 S.W.2d 912, 239 Mo. 
App. 990. 

Mont.—State ex rei. Nelson v. Dis- 
trict Court of Pourth Judlcial Dist. 
in and for Missoula County, 81 P. 
2d 699, 107 Mont. 167—McCarthy v. 
Bmployers* Fire Ins. Co., 37 P.2d 
679, 97 Mont. 640, 97 A.L.R. 292. 
Okl.—Silmon v. Rahhal, 62 P.2d 601, 
178 Okl. 244. 

Or.—Crouch v. Central Labor Coun- 
cil of Portland and Vicinity, 293 P. 
729, 134 Or. 612. 

Wis.—Thayer v. Pederal Life Ins. Co., 
268 N.W. 849, 217 Wis. 282. 

Wyo.—Corpus Juris qxioted in Hud¬ 
son Oil Co. V. Board of County 
Commlssioners of Premont County, 
62 p.2d 683, 686, 49 Wyo. 1. 

60 C.J. p 84 note 72. 

Conclusive efCect on court generally 
see supra § 17. 

The only duty of the Judge is to 
order the correct decree on the agreed 
facts without reference to rulings.— 
Reeves v. Reeves, 61 N.E.2d 654, 318 
Id ass. 381. 

Appeal 

(1) Jurisdlctlon of court on appeal 
may be shown by agreed statement 
entered Into by parties.—^Maul v. 
Williams, 69 S.W.2d 1107, motion 
granted Maul v. Williams, 78 S.’W.2d 
164, 124 Tex. 408, mandate conformed 
to, Civ.App., 88 iS.W.2d 1087. 

(2) On appeal, court Is conflned to 
stlpulation of facts agreed to by par¬ 
ties as substitute for evldence.— 
Commonwealth v. Pittsburgh & 
Weirton Bus Co., 173 A. 887, 114 Pa. 
Super. 290. 

The referee and board in a conu 
pensation case are bound by the stip- 
ulatlon of facts agreed on by the 
parties and flled of record, and any 
finding of fact whlch is opposed to 
the facts as stipulated will be dlsre- 
garded by the court.—^Thomas v. 
Bache, 38 A2d 551, 155 Pa.Super. 224. 
reversed on other grounds 40 A.2d 
496, 351 Pa. 220. 

8. Tex.—^Abilene Hotel Corp. v. GUI, 
Clv.App., 187 S.W.2d 708, refused 
for want of merlt. 
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9. U.S.—Kannel v. Kennedy, C.C.A. 
Pa., 94 P.2d 487. 

Miss.—^Mid-South Paving Co. v. State 
Hlghway Commission, 22 So.2d 497, 
197 Miss. 751. 

Mont.—Billings Hardware Co. v. 
Bryan, 206 P. 418, 63 Mont. 14— 
Tellowstone County v. Pirst Trust 
& Savings Bank of Billings, 12S 
P. 696, 46 Mont. 439—Jenkins v. 
Newman, 101 P. 626, 39 Mont. 77. 
N.T.—^Neivel ReaJty Corporation v. 
Prudence Bonds Corporation, 271 
N.T.S. 209, 161 Misc. 737. 

Pa.—City of Philadelphia v. Burk, 
136 A 636, 288 Pa. 383—Common¬ 
wealth V. Jacob Reed’s Sons, 118 
A 643, 276 Pa. 20. 

Tex.—^Hutcherson v. Soverdign Camp, 
W. O.W., 251 S.W. 491, 112 Tex. 
651, 28 AL.R. 823—Cousins v. Cou- 
sins, Civ.App., 42 S.W.2d 1043— 
Darr v. Johnson, Civ.App., 267 S. 
W. 682, afflrmed Johnson ▼. Darr, 
272 S.W. 1098, 114 Tex. 616. 

'The stipulated facts cannot be 
uuestioned or enlarged by the court.” 
—^Fenlger v. American Ry. Express 
Co., 197 N.W. 660, 662, 226 Mlch, 106. 
Zssues 

(1) The issues must be confined to 
the agreed statement of facts; the 
trial court cannot go outside of the 
record and decide questions neither 
pleaded nor argued.—Cleghorn v. 
Benjamin, 31 N.W.2d 887, 239 lowa 
455. 

(2) Where a case is submltted for 
trial without a jury on a stlpulation 
of facts, the issue for the court to 
decide Is that set forth In the stipu- 
latlon, and not such issues as may 
be raised by way of written argu- 
ment or brief.—Shepard v. Hilton, 
163 A 805, 11 NJ.Misc, 8. 

Grounds of recovery 

In a case heard on agreed facts, 
without power in the court to draw 
inferences, plaintiff cannot recover 
on grounds not set out in the state¬ 
ment.—^Norfolk Hardwood Co. v. 
New York Cent. & H. R. R. Co., 88 
N.E. 664, 202 Mass. 160. 

Judgnieii.t on other facts held Inu 
proper 

Tex.—^Texas Sporting Goods Co. v. 
Texas Gulf Sulphur Clv.App., 
81 S.W.2d 805. 

Subsequent transaotloiis 

Stipulated facts relating to trans- 
actlons whlch occurred after the date 
on whlch taxes Involved in suit ac- 
crued were properly excluded from 
conslderation in suit to recover taxes 
paid under protest.—Stone v. Relch- 
man-Crosby Co., Miss.. 43 So.2d 184, 
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the disadvantage of a party and its conclusion or 
inference cannot stand if in conflict with the agreed 
facts.ll Such an agreement operates as proof of the 
facts admitted to the extent that such admitted facts 
are competent as evidence received by consent under 
the issues made by the pleadings .12 a stipulation or 
an agreed statement of this nature does not embrace 
or include the law of the case, but only the facts.^3 
It is equivalent to, or stands in lieu of, a special 
verdict^^ or a special finding of facts^^ by the trial 


court,l6 and is tantamount to testimony which woutd 
support a finding by the court by way of a deter- 
mination, decision, or judgment.l'^ An agreed state¬ 
ment of ultimate facts is at least equivalent to an 
admission in the pleadings.^^ 

Only questions of law are made or submitted for 
the decision of the court,i9 and the only question 
to be determined is what judgment shall be en- 
tered.20 The proper judgment to be rendered is a 


appeal dlsmlssed certiorari denled 70 
S.Ct. 625, 339 U.S. 917, 94 L.Ed. 1342. 
Pratid 

Although bili to annui marriage 
alleged fraud, the element of fraud 
could not be consldered where agreed 
statement of facts omltted mentlon 
of fraudulent acts.—^McLaughlln v. 
McLaughlln, 78 So. 388, 201 Ala. 482. 

10. Del.—^Atlas Mut. Ben. Ass*n v. 
Portscheller, 46 A.2d 643, 4 Terry 
298. 

11. Mich.—^Feniger v. American By. 
Express Co., 197 N.W. 660, 226 
Mich. 106. 

Mont.—-Warren v. Chouteau County, 
265 P. 676, 82 Mont. 116. 

12. Fla.—Sklvesen v. Brown, 136 So. 
678, 101 Fla. 1389. 

13. Cal.-^Corpus Juris anoted In 
Capital Nat Bank of Sacramento 
V. Smith, 144 P.2d 665, 673, 62 Cal. 
App.2d 828. 

lowa.—^Huff V. Cook, 44 lowa 639. 
Constmction of statute 
Statement of facts cannot be re- 
oeived to contest question of law in- 
volved in constmction of statute.— 
Hitchins v. Mayor and City Council 
of Cumberland, 8 A.2d 626, 177 Md. 
72. 

The effeot of the faots stlpulated 

Is a question of law for the court.— 
National Bank of Colchester v. Mur- 
phy, 60 N.B.2d 748, 384 111. 61. 

14. U.S.—^Northern Pac. Ry. Co. v. 
Van Dusen Harrington Co., D.C. 
Minn., 34 F.2d 786. 

Ala.—Jaques v. Horton, 76 Ala. 238. 
Mich.—^Feniger v. American Ry. Ex¬ 
press Co., 197 N.W. 660, 226 Mich. 
106—Thomas Cannlng Co. v. John¬ 
son. 180 N.W. 391. 212 Mich. 243— 
Goodrich v. City of Detroit 12 
Mich. 279. 

Mo.—^Byers v. Essex Inv. Co., 219 
S.W. 670, 281 Mo. 376—Hinkle v. 
Kerr, 49 S.W. 864, 148 Mo. 43—City 
of Stanberry v. Jordan, 46 S.W. 
1093, 146 Mo. 871—Ozark Plateau 
Land Co. v. Hays, 16 S.W. 957, 106 
Mo. 148—Wichita Poultry Co. v. 
Southern Pac. Ry. Co., 198 S.W. 
82, 197 Mo»A.pp. 678—Goben v. 

Murrell, 190 S.W. 986, 196 Mo.App. 
104, rehearlng denled 197 S.W. 432, 
196 Mo.App. 104—State v. Hudson, 
86 Mo.App. 601—Jackson v. Kansas 
City, etc., R. Co., 66 Mo.App. 606. 


Mont.—State ex rei. Nelson v. Dis- 
trlct Court of Fourth Judlcial Dist. 
in and for Missoula County, 81 
P.2d 699, 107 Mont. 167—McCarthy 

V. Employers' Fire Ins. Co., 37 P.2d 
679, 97 Mont. 640, 97 A.L.R. 292. 

Tex.—^Hutcherson v. Sovereign Camp, 

W. O.W., 251 S.W. 491, 112 Tex. 
661, 28 A.L.R. 823—Ocean Accident 
& Guarantee Corporation v. Rig- 
gins, Clv.App., 291 S.W. 276—^Darr 
V. Johnson, Clv.App., 257 S.W. 682, 
afflrmed Johnson v. Darr, 272 S.W. 
1098. 114 Tex. 616. 

60 C.J. p 69 note 79—17 C.J. p 152 
note 24 [b]. 

Agreed case and agreed state of 
facts are the same in this respect.— 
Rlley V. State Bank of De Pere, 269 
N.W. 722, 223 Wis. 16. 

Xf the statement Is lost or de- 
stroyed, and the parties cannot agree 
on a new one, the cause goes to a 
jury as If none had ever been made. 
—Cook V. Shrauder, 25 Pa. 312. 

Where stiLpolated facts are tUtlmate 
facts 

U.S.—Lumbermen’s Tmst Co. v. 
Town of Ryegate, C.C.A.Mont., 61 
P.2d 14. 

16. Mont—State ex rei. Nelson v. 
Dlstrict Court of Fourth Judiclal 
Dist. in and for Missoula County, 
81 P.2d 699, 107 Mont 167—Tel- 
lowstone County v. First Tmst & | 
Savlngs Bank of Billlngs, 128 P. 
596, 46 Mont. 439—^Jenkins v. New- 
man 101 P. 626, 39 Mont 77. 

S.D.—^Brown v. Brown, 81 N.W. 883, 
12 S.D. 606. 

60 C.J. p 69 note 80. 

13. Mich.—^Feniger v. American Ry. 
Express Co., 197 N.W. 660, 226 
Mich. 106—Thomas Canning Co. v. 
Johnson, 180 N.W, 391, 212 Mich. 
248. 

—^McCarthy v, Employers* Fire 
Ins. Co., 37 P.2d 679, 97 Mont 640, 
97 A.L.R. 292. 

“Such an agreed statement of facts 
takes the place of, and heis the force 
and effect of, an unattacked finding 
of facts made by the court."—^Robln- 
son V. B1 Centro Graln Co., 24 P.2d 
664, 666, 133 Cal.App. 667—In re Da- 
vidson*s Estate. 131 P. 67. 68, 21 Cal. 
App. 118. 

Plndings as If fTom evidence 
Where the parties enter Into an 
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agreement as to the facts, and the 
court flnds the facts to be as agreed 
on, its flndings have the same eifect 
as if Independently found by it from 
evidence introduced at a trial.—Wll- 
lumsen v. Soule, 28 A.2d 631, 113 
Vt 6. 

Addltloiial statements of faet in. 
opinlon. 

Facts set forth in agreed state¬ 
ment of facts or formal stipulation 
are to be deemed flndings of fact 
together with additional statements 
of facts contained in oplnion of trial 
court.—^Bvale v. Tremaine, D.C.N.T., 
22 F.Supp. 171. 

17. N.T.—^Place v. Place, 99 N.T.S. 
2d 266. 

18. U.S.—Lumbermen*s Tmst Co. v. 
Town of Ryegate, C.C.A.Mont., 61 
F.2d 14. 

19. 111.—^Plenderleith v. Bdwards, 
169 N.B. 780, 328 111. 431. 

Mass.—Langdoc v. Gevaert Co. of 
America, 51 N.E.2d 780, 315 Mass. 
8 . 

N.Y.—Commercial Credit Corpora¬ 
tion V. Northern Westchester 
Bank. 177 N.B. 12, 256 N.T. 482. 
Okl.—McGaffey v. Mulky, 241 P. 480, 
116 Okl. 44. 

Tex.—Ocean Accident & Guarantee 
Corporation v. Riggins, Civ.App., 
291 S.W. 276. 

Whether plaintiff entltled to Jndg- 
ment as matter of law 
Mass.—^EYiedman v. Jaffe, 92 N.E. 
704, 206 Mass. 464—Berton v, At¬ 
las Assur. Co., 89 N.E. 244, 203 
Mass. 134. 

Okl.—Goodwln V. Kraft, 101 P. 866, 
23 Okl. 329. 

SubmlssioEL on, and snfflclency of, 
oomplalnt 

Where the answer was withdrawn 
and by stipulation the case was sub¬ 
mitted on the facts stated in the 
complaint, the question before the 
court Is whether the complaint sets 
forth a cause of action in vlew of the 
facts appearing therein.—^Whlteside 
V. North American Accident Ins. Co. 
of Chicago, 93 N.E. 948, 200 N.T. 820, 
36 D.R.A..N.S., 696. 

20. U.S.—Northern Pac. Ry. Co. v. 
Van Dusen Harrington Co., D.C. 
Minn., 84 F.2d 786. 
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mere conclusion or question of law,2i and the judg- 
ment is to be pronounced precisely as if a jury had 
found a verdict in that forni .22 The submission of 
an issue to the jury is error.23 

Stat ement of agreed facts with rigkt of ohjection 
reserved is properly excluded by the court where 
there is nothing in the statement of a material char¬ 
acter that was not before the court.^^ A reserva- 
tion, in an agreed statement of facts, of the right 
to object to the admission of any agreed fact on the 
ground of immateriality does not apply so as to ex¬ 
clude evidence which cannot be regarded as im- 

material.26 

Agreed statement and other evidence. The lan- 
guage of an agreed statement of facts may be such 
that the court is not confined to the facts recited 
as agreed, but is at liberty to hear and pass on other 
competent evidence calculated to assist it in decid- 
ing the question.26 In such a case, the court is 
bound to make its conclusions on the stipulation in 


so far as the facts necessary are agreed on, but 
as to the facts not stipulated it can refer to the 
evidence for their determination.27 Where a case 
is tried on agreed stipulation of facts and other evi¬ 
dence, it is proper for the jury to consider ali the 
evidence, even though part of it may be inconsistent 
with the statement of facts.^s In such a case, the 
testimony of the commonwealth^s witnesses and the 
exhibits received in evidence as part of its case 
have been held to control over the agreed statement 
of facts, where they clash.29 

Agreed statement of facts and other stipulations. 
A stipulation that an action in which defendant 
prayed affirmative relief shall be submitted on an 
agreed statement of facts, and that if the defendant 
“prevails” a certain judgment shall be rendered does 
not prevent plaintiff from having a dismissal with- 
out prejudice, in which case defendant, although 
obtaining judgment, will not have prevailed within 
the meaning of the stipulation.^® 


21 . Mo.—^Union Nat. Bank of Wichi- 
ta, Kan., v. Lamb, 227 S.W.2d 60, 
360 Mo. 81—Jackson v. Kansas 
City, etc., R. Co., 66 Mo.App. 506— 
Appleman v. American Sportingr 
Goods Co., 64 Mo.App. 71. 

Okl.—Goodwln v. Kraft, 101 P. 856, 
23 Okl. 329. 

Tex.—Southwestern Life Ins. Co. v. 
Sanguinet, Civ.App., 231 S.W.2d 
727. 

Judgment on agreed statement of 
facts generally see Judgments § 
186. 

Beaitest for Judginent 

An agreed statement of facts ad- 
mits there is no dlspute as to the 
facts, and constitutes a request by 
each of the litigants for a judgment, 
which each contends arises as matter 
of law from the agreed facts.— 
Hutcherson v. Sovereign Camp, W. 

O. W., 261 S.W. 491, 112 Tex. 651, 28 
A.L.R. 823. 

Agreement on. facts and aULOULt of 
recovery 

Tenn.—Bridgeport W o o d e n-W are 
Mfg. Co. V. Louisville, etc., R. Co., 
63 S.W. 739, 193 Tenn. 490. 

A conolnsioiL of law contradictory 
of the agreed statement is sufficient 
to vitiate the judgment.—Birney v. 
Warren, 72 P. 293, 28 Mont. 64. 

A demnrrer to evidence is not prop¬ 
er practice when the parties have 
agreed on the facts.—^Bridgeport 
Wooden-Ware Mfg. Co. v. Louisville, 
etc., R. Co., 63 S.W. 739, 103 Tenn. 
490. 

Xnstracted verdict agalnst defend¬ 
ant Insnrer held proper.—St. Louis 
& S. P. R. Co. V. Royal Ins. Co., 227 

P. 410, 100 Okl. 11. 

22. Mo.—^Hinkle v. Kerr, 49 S.W. 
864, 148 Mo. 43—City of Stanberry 


V. Jordan, 46 S.W. 1093, 146 Mo. 371 
—Gage V. Gates, 62 Mo. 412—State 
v. Hudson, 86 Mo.App. 501. 

23. N.C.—Hood ex rei. Page Trust 
Co. V. Johnson, 182 S.E. 709, 209 
N.C. 112. 

24- Cal.—In re McCurdy, 240 P. 498, 
197 Cal. 276. 

25. U.S.—City of Balhart v. Childers, 
D.C.Tex., 18 F.Supp. 903. 

Farol evidence of payment of pre- 
mlnni on bond 

U.S.—City of Balhart v. Childers, 
suprsu 

26. Mass.—Coral Gables v. Granara, 
189 N.E. 604, 285 Mass. 565. 

N.T,—Nott V. Klein, 285 N.Y.S. 1025, 
159 Misc. 35. 

Where no other competent evi¬ 
dence is offered, the court can con¬ 
sider as evidence only the agreed 
statement of facts.—State ex rei. 
Farrei v. City of Cleveland, 187 N.E. 
317, 45 Ohio App. 460. 

Addltional proof; dlscretlon of conrt 

(1) Generally.—^Poster v. U. S., 
D.C.Tex., 85 F.Supp. 447—In re Moss- 
ler Co., 111., 239 P. 262, 152 C.C.A. 
250. 

(2) When it appeared on the argu- 
ment that plaintiff had omitted to 
Include in the stipulation a fact on 
which his right of recovery depend- 
ed, and which in no way tended to 
modify any fact agreed on, it was 
dlscretionary with the court to per- 
mit proof of such fact to be received. 
—Thomas Canning Co. v. Johnson, 
180 N.W. 391, 212 Mich. 243. 

(3) Where, by consent of counsel, 
evidence is presented to trial judge, 
in action without a Jury, in form of 
a stipulation consisting of a state¬ 
ment of facts intermingled with im- 

70 


pressions derived from those facts 
by witnesses, whether to consider 
such evidence is discretlonary.—Jar- 
rett V. U. S., C.A.Va., 184 P.2d 532. 

(4) Where parties stipulated the 
facts on which action sho-uld be 
tried, and agreed that such facts con- 
stituted ali the facts, and should be 
considered proved, and after sub¬ 
mission of the case, plaintiff moved 
for leave to take further testimony, 
which was granted without giving 
defendant the right to rebut such 
new evidence, no fraud or decelt by 
defendant being shown relative to 
the stipulation, the permission to 
plaintiff to take such addltional evi¬ 
dence, without even affording de¬ 
fendant an opportunity to rebut it, 
was erroneous.—^Adams v. Hartzell, 
119 N.W. 635, 18 N.B. 221. 

27. Mont.—State ex rei. Nelson v. 
Bistrict Court of Pourth Judicial 
Bist. in and for Mlssoula County, 
81 P.2d 699, 107 Mont. 167. 

28. Neb.— Corpns JtixIs clted in 
State ex rei. Sorensen v. Nebraska 
State Sav. Bank, 269 N.W. 46, 47, 
128 Neb. 479—^Hunt v. Van Burg, 
106 N.W. 329, 76 Neb. 304. 

CoxLtradlctloii of agreed statement 
by Instrnment annexed 
The provisions of a copy of an In- 
strument annexed to an agreed state¬ 
ment of facts, which contradict the 
agreed facts, control.—^Hollywood v. 
Brockton First Parlsh, 78 N.E. 124, 
192 Mass. 269. 

29. Pa.—Commo-nwealth v. Pent, 170 
A. 401, 112 Pa.Super. 401, reversed 
on other grounds Commonwealth 
V. Robinson, 176 A. 908, 317 Pa. 
321. 

30. Kan.—Steele v. Bye, 105 P. 700, 
81 Kan. 286. 
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Consideration on motions for summary judgment, 
A stipulation of ali the material facts to be used 
in the consideration of plaintiff’s motion for sum¬ 
mary judgment should also be used in determining 
a similar motion on behalf of defendant, unless it 
is limited by plain and unambiguous language, and 
in the absence of any suggestion that the facts 
were colored or adjusted so as to be applicable only 
to a motion by plaintiff.^i 

(2) Availability on Subsequent Trial of Same 

Cause 

Under most authorities, an agreed statement of fact 
not limited by its terms to the trial at which It is made 
is admissible on a subsequent trial of the same cause 
between the same parties. 

While there is authority to the contrary,^^ ac- 
cording to the weight of authority, where the parties 
agree on a statement of facts, and that the case shall 
be determined thereon, and there is nothing ex- 
pressed in the terms of the agreement limiting its 
operation to the particular trial at which it is made, 
the agreed statement of facts is admissible on a 
subsequent trial of the same cause between the 
same parties,33 especially where it consists largely 
of record matters.34 It has been held, however, 
that a stipulation of an agreed statement of facts, 
to be used in the trial of a cause, that it ‘‘shall con¬ 
stitute the evidence in the trial of said cause,” does 
not prevent the introduction of further evidence on 
a second trial,35 

(3) As Affecting Necessity or Admissibility 

of Other Evidence 

After agreement on a statement of facts, no further 
proof Is necessary; and evidence to contradict the facts 
agreed on Is Inadmissible. 


Where the parties have agreed on a statement of 
facts on which to try the case, no further proof is 
necessary,36 and no evidence to contradict the facts 
agreed on is admissible or can be considered.®*^ 
Where the statement provides that it is a complete 
statement of all the facts, with a particular excep- 
tion, evidence as to matters other than that excepted 
is inadmissible but it has been held that a party 
is not precluded by the stipulation from giving other 
pertinent evidence in the absence of a provision, ex- 
press or implied, to that effect in the stipulation,33 
or where the agreed statement of facts provided that 
facts therein should be taken as and for facts on 
which judgment should be rendered, but did not 
state that those were all the facts.^3 Also, a stipu¬ 
lation that an agreed statement of facts should 
constitute the facts of the case, with reservation 
of right to the parties to produce testimony to show 
a certain conversation had on a specified date, does 
not prevent proof of the conversation referred to, 
although it actually occurred on another date.^^ If 
it is stipulated that evidence may be added at the 
trial, only such evidence as is pertinent to the is- 
sue made, and which was in existence at the date 
of the stipulation, is admissible.^3 

(4) As Affecting Pleadings and Form of 
Aetion 

By submission of a case on an agreed statement of 
facts, all questione of pleading, or objections to the form 
of action or procedure, are walved, or are Immaterlal, 
unless expressiy reserved. 

By the submission of a case to the court on an 
agreed statement of facts, all questions of pleading, 
at least unless expressiy reserved,43 are waived,^^ 


31. U.S.—Woods V, Golt, D.C.Del., 
92 F.Supp. 325. 

32. 111.—^Alton V. Foster, 69 N.E. 
783, 207 111. 160. 

60 C.J. p 84 note 79. 

33. Ala.—Soverelgn Camp, W. O. 
W., V. Jones, 178 So. 891, 235 Ala. 
378. 

Oal.—^Andrew v. Bankers' & Shippers 
Ins. Co. of New York, 13 P.2d 616, 
126 Cal.App. 24. 

iq’eb.—Oorpns Juris dted In. LeBar- 
ron V. City of Harvard, 262 N.W. 
26, 31, 129 Neb. 460, 100 A.L.R. 767. 
60 C.J. p 84 note 80. 

On new trlaJ, agreed statement 
had at former trial is admissible 
against party maklng it, in favor of 
opposite party, but is not absolutely 
blnding on party maklng it, and any 
statement therein contalned can be 
disproved, rebutted, or explalned by 
such party.—^U. S. Fldellty & Guar- 
anty Co. v. Clarke, 2 S.F.2d 608, 187 
Ga. 774. 


34. Okl.—Consolidated Steel, etc., 
Co. V. Burnham, 68 P. 664, 8 Okl. 
614. 

35. Tex.—^Imhoff v. Whittle, Clv. 
App., 84 S.W. 243. 

36. U.S.—Fleming v. Myers, C.C.A. 
Arlz., 159 F.2d 210. 

N.T.—Nott V. Klein, 285 N.T.S. 1025, 
159 Mlsc. 35. 

“It conclusively relieves them of 
the necessity of countervailing 
proof."—Thomas v. Bax^e, 38 A.2d 
651, 666, 165 Pa.Super. 224, reversed 
on other grrounds 40 A.2d 495, 361 
Pa. 220. 

37. Ga—'Walden v. Camp, 68 S.B.2d 
176, 206 Ga 641—U. S. Fidelity & 
Guaranty Co, v. Clarke, 2 S.E.2d 
608, 187 Ga 774. 

Iifo.—^rpns JnrlB cited in Polk Tp. 
ex rei. and to Use of Seaton v. 
Harrison, App., 64 S.W,2d 738, 743. 
60 C.J. p 84 note 83. 
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38. Tex.—^^tna Life Ins. Co. v. 

Smith, Civ.App., 293 S.W. 243. 

38. N.T.—^Dillon v, Cockcroft, 90 N. 
Y. 649. 

S.C.—Corpus Juris dted in Turbe- 
ville V. Morris, 26 S.E.2d 821, 830, 
203 S.C. 287. 

40. Ga.—^Bankers* Trust, etc., Co. v. 
Hajiover Nat. Bank, 134 S.E. 195, 
35 GaApp. 619. 

60 C.J. P 84 note 86. 

41. Mich.—Weinberg v. Stratton. 
137 N.W. 676, 172 Mich. 65. 

42. Cal.—^Donner v. Palmer, 61 Cal. 
629. 

43. Mass.—Commonwealth v. Wor- 
cester, etc., K. Co., 124 Mass. 661 
—Bllsworth V. Brewer, 11 Pick. 
316. 

44. Fla—Skivesen v. Brown, 136 So. 
678, 101 Fla 1389, 

Ga—^Dunn v. Meyer, 17 S.E.2d 276, 
193 Ga 91. 

Mass.—Miner v, Coburn, 4 Allen 136. 
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or are iininatenal,^^ mcluding any error in the ac- 
tion of the court in its rulings on the pleadings^® 
The case is to be decided on the merits as if the 
questions had been presented by proper pleadingE,^*^ 
or the statement as a whole can be received or ac- 
cepted as supplemental to, or as amplifying, the 
allegations of both bili and answer.^S jn a suit to 
set aside succession proceedings and judgment on 
the ground that the court had no jurisdiction, aver- 
ments in plaintiff^s petition that the succession had 
been previously opened and administered in another 
parish could not be considered, where such allega¬ 
tions were not admitted in the agreed statement of 
facts, and no reference to the former proceedings 
was made in the proceedings sought to be set 
aside.4® 

Conflict between pleadings and statement, A de¬ 
fendant agreeiiig to a statement of facts which 
contradicts incidental averments of the bili has been 
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held unable, thereafter, to take advantage of the 
variance between the bili and the agreed facts.50 
So, where a case is tried on facts stated by the par¬ 
ties and agreed on by them to be true, the facts 
must be accepted as true and binding on both par¬ 
ties, notwithstanding they are contradicted by ad- 
missions in the answer of one party, favorable to 
his adversary.5i Where a stipulation of facts is 
entered into only for the purpose of standing “in 
lieu of taking testimony,*' and there is a conflict be¬ 
tween the effect of admissions made in the pleadings 
and in the stipulation, the stipulation will not be 
construed as having the effect of standing in place, 
and overruling the effect, of the pleadings,62 but is 
to be given the same effect as would be given where 
the admissions made by the pleadings and the proof 
afforded by the evidence are contradictory.63 

Form of action or procedure, Objections to the 
form of an action or procedure are not open in a 
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Wash.—National Cash Register Co. 
V. Seattle Ass'n of Credit Men, 137 
P.2d 603. 18 Wash.2d 1. 

■Wyo.—Claughton v. Johnson, 41 P.2d 
627, 47 Wyo. 636. 

60 C.J. p 85 note 83. 

Walver of, or estoppel to assert, ob¬ 
jections to pleadings generally see 
Pleadings §§ 662-586, 

AU taclmical (HuestlOBiB 
Me.—Cooper v. Pldelity Trust Co., 
170 A. 726, 132 Me. 260. 

Iieading case 

U. S.—Saltonstall v. Russell, Mass., 
14 S.Ct 733, 162 U.S. 628, 38 L.Ed. 
676. 

Pormal pleadings held waived by 
both sides 

Ky.—Swlss Oil Corporation v, Hupp, 
69 S.W.2d 1037, 263 Ky. 552—Cities 
Service 011 Co-. v. Tayior, 46 S.W.ad 
1039, 242 Ky. 167, 79 A.L.R. 1374. 

Defect In complaint held waived 

(1) Generally.—City of Utchfleld 

V. Hart. 29 N.B.2d 678, 306 Ill.App. 
621. 

(2) By Joining in an agreed state¬ 
ment of facts, defendant waived any 
defects in the complaint which can 
be cured by the agreed statement of 
facts, but did not walve a claim that 
these facts constitute no cause of 
action.—Quel v. Goldsteln, 198 N.T.S. 
686, 120 Misc. 384. 

Bemnrrer to petition held w^ved 
Mass.—Grant v. Aldermen of Nort- 
hampton, 55 N.E.2d 706, 316 Mass. 
432. 

Befect in petition h^ sapplied by 
statement of facts 

Wyo.—^Board of Com'rs of Big Horn 
County V. Byron Drolnage Dist, 76 I 
P.2d 769, 62 Wyo. 417. 


Fleading after answer held not re- 
q.tiired 

Ky.—Lindsey v. Home Ins. Co., 61 
S.W.2d 924, 2-44 Ky. 580. 

60 C.J. p 85 note 89 [a] (3). 

Notloe of flUng of snpplemental pe¬ 
tition 

Where agreement of the parties as 
to the facts was flled, there was no 
occaslon for notice to any party of 
flling of a new petition settlng forth 
transactlons, occasions, or events 
I which had happened slnce date of 
pleading sought to be supplemented. 
—General Motors Acceptance Corp. 
V. Vanausdall, Mo.App., 249 S.W.2d 
1003. 

Amendment 

Although a case is heard on 
stlpulated facts, the trial judge may, 
in his discretlon, permit amendment 
of the pleadings in conformity there- 
with.—In re Mossler Co., 111., 239 P 
262. 162 C.C.A. 260. 

(2) Amendment of answer held per- 
misslble under stipulation.—Smith v. 
Slimak, 214 N.T.S. 386, 216 App.Dlv. 


45. Mont.—Barkemeyer Grain & 

Seed Co, v. Hannant, 213 P. 208, 66 
Mont. 120. 

Tex.—Cobb v. Harrlngton, 190 S.W. 
2d 709, 144 Tex. 360, 172 A.L.R. 
837—Patton v. Wilson, Clv.App., 
220 S.W.2d 184, refused no reversi- 
ble error—The Praetoriane v. Si- 
mons, Civ.App., 187 S.W.2d 238— 
Shamrock Oil & Gas Co. v. Wil¬ 
liams, Civ.App., 63 S.W.2d 670, re- 
versed on other grounds Williams 
V. Shamrock Oil & Gas Co., 95 S.W. 
2d 1292, 128 Tex. 146, 107 A.Li.R. 
269—Cousins v. Qouslns, Civ.App., 
42 S.W.2d 1048. 
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Qnestions of snfflclency of pleadings 
held Immaterlal 

Tex.—Grlggs v. Reed, Civ.App., 233 
S.W.2d 907. 

Want of answer held immaterlal 
Pia—Skivesen v. Brown, 136 So. 678, 
101 Fla 1389. 

60 C.J. p 85 note 89 [a] (2), 

46. Okl.—McGrath v. Rorem, 262 P. 
418, 123 Okl. 163—^Powell v. Crlt- 
tenden, 156 P. 661, 67 Okl. 1. 

47. IU.—Woodruff v. City of Chica- 
go, 69 N.E.2d 287, 394 111. 542. 

Minn.—In re Monfort's Estate, 269 
N.W. 654, 193 Minn. 694, 98 A.L.R. 
280. 

60 C.J, p 86 note 91. 

“The presence of all appropriate 
pleadings may be presumed for the 
purposes of the submission."—Cities 
Service Oil Co. v. Tayior, 46 SW.2d 
1039, 1040, 242 Ky. 167, 79 A-L.R. 
1374, 

48* Md.—Hitchens v. Mayor and City 
Councll of Cumberland, 8 A.2d 626, 
177 Md. 72. 

49. La—Gravet v. Gonsoulin, 119 

So. 786, 10 LaApp. 663, rehearing 
denied 120 So. 643, 10 LaApp. 653. 

50. Va—^Zimmerman Co. v, Dey, 93 
S.B. 697, 121 Va 709. 

51. Ga—^Traylor v. Gormley, 169 
S.B. 860, 177 Ga 185—Southern Ry. 
Co. V. Hodgson Bros. Co., 98 S.B. 
641, 148 Ga 861, opinion conformed 
to 99 S.B. 41, 25 GaApp. 636. 

52. Pia—Skivesen v. Brown, 186 So. 
678, 101 Pia 1389. 

Admissions and omlsslons in plead- 
ing in eauity 

Such stipulation cannot dlsturb 
efCect of admissions and omlsslons 
in pleadings in equity.—Skivesen v. 
Brown, supra 

53. Fla—Skivesen v. Brown, supra. 
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case submitted on an agreed statement of facts,54 
unless they affect the jurisdiction of the court,®^ 
or unless they are expressly reserved;^® and this is 
true although the pleadings are referred to as part 
of the case.^*^ The only question open is whether 
plaintiffs can recover on any form of declaration or 
in any form of action.^S 

(S) Inferences from Agreed Statement and 
Conclusions Drawn by Stipulations 

Whlle, on an agreed statement of facts, ali necessary 
Inferences may be drawn and considered, authorlties are 
not unfform as to whether any Inferences other than 
necessary ones may be so drawn. 

On an agreed statement of facts, ali necessary 
inferences may be drawn and considered,^^ be- 
cause the necessary inferences are in legal effect 
a part of the facts agreed.60 Also, it has been held 
that, in an action submitted on an agreed statement 


of facts, the court may make any legitimate®! or 
reasonable®2 inferences, or any inferences of which 
the facts may rightly be susceptible,®® or that the 
court may draw the reasonable and legitimate in¬ 
ferences in the same way, and to the same extent, 
that it could have done had the facts agreed on been 
adduced by the taking of testimony in open court.®^ 
The agreement may provide that inferences, deduc- 
tions, and conclusions of fact may be drawn from 
the agreed facts.®® Other holdings are to the effect 
that, where a case is tried on an agreed statement 
of facts, none except necessary inferences can be 
drawn or considered;®® or, as otherwise expressed, 
the court, in the absence of any provision to that 
effect, is not at liberty to infer the existence of any 
further essential facts which are not as matter of 
law necessarily to be inferred, but is confined to the 
consideration of the facts to which the parties have 
agreed.®^ It has also been held that no inferences 


64. Mass.—^Allen v. Town of Ply- 
mouth, 47 N.B.2d 284, 313 Mass. 
366—Kennedy v. B. A. Gardetto, 
Inc., 27 N.E.2d 957, 806 Mass. 212, 
129 A.L.H. 453—^Bacon v. Onset 
Bay Grove Ass'n, 190 N.B. 713, 286 
Mass. 487. 

60 C.J. P 85 note 92. 

AU teclmical qnesttoiis of procednre 
held walved 

Me.—Cooper v, Pldellty Trust Co., 
170 A. 726, 132 Me. 260. 

65. Mass,—^Hull v. Adams, 190 N.B. 
610, 286 Mass. 329. 

66. Mass.—^Bacon v. Onset Bay 
Grove Ass’n, 190 N.B. 713, 286 
Mass. 487. 

57. Mass.—gimball v. Preston, 2 
Gray 667. 

68. Mass.—West Koxbury v. Minot, 
114 Mass. 546. 

60 C.J*. p 85 note 95. 

69. TT.S.—U. S. V. One 1946 Mercury 
Sedan Auto., D.C.Gfiu, 100 F.Supp. 
967, afflrmed, C.A, U. S. v. Frank 
Graham Co., 199 F.2d 499. 

N.J.—^Hood V. Francis, 44 A.2d 182, 
137 N.J.Eq. 200—Moran v. Fif- 
teenth Ward Buildlng: & Loan 
Ass*n, 25 A.2d 426, 131 N.J.Eq. 361. 
S.D.—Corpns Jtirls dted In Federal 
Deposit Ins. Corp. v. Western Sure- 
ty Co.. 286 N.W. 909, 913, 66 S.D. 
603. 

60 C.J. p 85 note 97. 

Inferences from admlsslons see su¬ 
pra § 24. 

Inferences from agreed statement on 
appeal see Appeal and Error S 
1458. 

Statutory exceptlon 

In proceedlng, presented on agreed 
statement of facts, for forfelture of 
Intozicatlng liquor allegedly trans- 
ported Into dry state, Inference was 
that statutory exceptlon permlttlng 
Importation of wlne and alcohol for 


sacramental and medicinal purposes 
was not appllcable, where there was 
nothlng on face of agreed statement 
to brlng clalmant wlthin the excep¬ 
tlon.—7 Fifths Old Grand-Dad Whls- 
key v. U. S., C.C.AKan., 158 F.2d 
34, certiorari denied 67 S.Ct. 870, 330 

U. S. 828, 91 L.Ed. 1277. 

60. N.J.—^Hood V. Francis, 44 A.2d 
182, 137 N.XEq. 200—Moran v. Fif- 
teenth Ward Building & Loan 
Ass'n, 26 A.2d 426, 131 N.J.Eq. 361. 
Vt.—Barre v. Bethel, 145 A. 410, 102 
Vt 22. 

61- U.S.—^Federal Trade Commis- 
slon V. Pacific States Paper Trade 
Assoclatlon, 47 S.Ct. 266, 278 U.S. 
62, 71 L,Ed. 636. 

Tenn.—Ballinger v. Connectlcut Mut. 
Life Ins. Co., 69 S.W.2d 1090, 167 
Tenn. 367—Stlll v. Bqultable Life 
Assurance Soclety, 64 S.W.2d 947, 
166 Tenn. 224, 86 A.L.R. 382. 

Any legitimate Inference that Jnry 
mlght znahe 

Va—^Dearing v. Rucker, 18 Gratt. 
426, 69 Va. 426. 

W.Va—^National Surety Co. v. Con- 
ley, 162 S.E. 3, 108 W.Va. 689. 

62. N.M,—Wilson v. Rowan Drill- 
Ing Co., 227 P.2d 365, 66 N.M. 81. 

Any reasonable Inference that Jury 
mlght xnahe 

Ind.—^Henderson v. Barbee, 6 Blackf. 
26. 

I MaUng of oontract wlth defendant 
held reasonably Inferred.—Godfrey 

V. Mutual Flnance Corporation, 136 
N.E. 178, 242 Mass. 197. 

63. Mass.—^RosenthaJ v. Liss, 169 
N.E. 142, 269 Mass. 363. 

irnexplalned delays In shlpment 
Where it appeared by agreed state¬ 
ment of facts in action agaanst rail- 
road for delay In transporting a shlp¬ 
ment of live stock that there were 
repeated delays en route, the court 


had a right to infer that such delays, 
unexplained, were unreasonable.— 
Pittsburgh, C., C. & SL L. R. Co. v. 
Hughes, 131 N.B. 234, 76 Ind.App. 26. 

64. 111.—Zweig V. Goldrelch, 69 N.E. 
2d 316, 325 Ill.App. 331. 

Mlss.—Love V. Hytken, 160 So. 777, 
168 Mlss. 194. 

65. Mass.—^Daley v. Daley, 32 N.E. 
2d 286, 308 Mass. 293. 

66. Mass.—^Berton v. Atlas Assur. 
Co., 89 N.Ew 244, 203 Mass. 134. 

Vt.—Manley Bros. v. Bush, 169 A. 
782, 106 Vt. 67—Town of Hard- 
wick v. Town of Barnard, 148 A. 
408, 102 Vt. 330. 

60 C.J. p 86 note 1. 

Necessary Inferences as matter of 
law 

N.T.—Commercial Credit Corporation 
V. Northern Westchester Banlc, 177 
N.B. 12, 266 N.T. 482. 

Tex.—Hutcherson v. Soverelgn 
Camp, W. O. W., 251 S.W. 491, 112 
Tex. 661, 28 A.L.R. 823—Abilene 
Hotel Corp. v. GUI, Civ.App., 187 
S.W.2d 708, refused for want of 
merit—Cousins v. Cousins, Civ. 
App., 42 S.W.2d 1043. 

67. Mass.—Gallagher v. Hathaway 
Mfg. Corp., 48 N.E. 844, 169 Mass. 
678 —Collins v. Waltham, 24 N.E. 
327, 161 Mass. 196. 

Mo.'—Ozark Plateau Land Co. v. 

Hays, 16 S.W. 967, 106 Mo. 143. 

Pa.—Willlamsport v. Lycoming 
County, 34 Pa,Super. 221. 

60 C.J. p 85 note 2. 

Where the right to Show further 
facts Is reserved, such further facts 
may be shown as well by Inference 
from the facts admitted as by Inde- 
pendent evldence.—^McKim v. Glover, 
37 N.E. 443, 161 Mass. 418. 

Check as not extlngulshln^r clalm 
Mo.—Grlflln v. Priest, App., 137 S.W. 
2d 686. 
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of fact can be drawn from the facts stated.®® 

Conclusions drawn by stipulators in an agreed 
statement of facts are not binding on the court if 
contrary to the facts stated in the stipulation;®^ 
and a conclusion of law contained therein may be 
disregarded by the court,since it is not admitted 
by an agreed statement of facts.*^! 

§ 26, - As to Trial 

a. In general 

b. Instructions and verdict 

a. In Greneral 

A stipulation relating to the trial of a cause must be 
construed as a whole and the intention of the parties 
collected from the entire instrument, and the parties 
thereto are concluded as to ali matters necessarily In- 
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cluded In the stipulation, but not as to matters not so 
included. 

Rules goveming construction, operation, and ef- 
fect of stipulations generally, discussed supra §§ 11- 
17, apply to the constructiones and to the operation 
and effectes of stipulations relating to the trial of 
causes. Such a stipulation must be construed as a 
whole and the intention of the parties collected 
from the entire instrument,e4 and the parties thereto 
are concluded as to all matters necessarily included 
in the stipulation,*^5 but not as to matters not so 
includedJ® Each party is entitled to rely on the 
stipulation and govern his actions with respect to 
the case in accordance therewith.*^*^ 

In accordance with the foregoing rules, the courts 
have construed the operation and eflect of numerous 
particular stipulations as to trial,^® as with respect 
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UeETllgreiLce held not properly infer- 
rable from agreed statement of facts. 
—^De Francisco v. La Pace, 194 A. 
511, 128 Pa.Super. 538. 

68. Mass.—^Priedman v. Jaffe, 92 N. 
P. 704, 206 Mass. 454. 

Okl.—Coodwin v. Kraft, 101 P. 866, 
23 Okl. 329. 

69. Mo.—State v. Christopher, 2 S. 
W.2d 621, 318 Mo. 225. 

Xiaok of notioe 

S.C.—Oates v. Pountain, 101 S.E. 830, 
113 S.C. 372. 

Sole and exolnslve possesslon. of land 
A stipulated conclusion that plain- 
tlfCs were in sole and exclusive pos- 
session of land had no efflcacy to 
bring them within the rule which did 
not apply under the stipulated pro¬ 
bative facts, especiaJly where the 
parties stipulated that the stipulated 
efCect of agreed facts was not to be 
oonsldered binding.-—^McCaslin v. 
Hamblen, 231 P.2d 1, 37 Cal.2d 196. 

70. Wash.—State v, Wehinger, 47 
P.2d 35, 182 Wash. 360. 

71- La.—^Bourgoyne v. Louisiana 
Public Utilities Co., App., 162 So. 
150. 

Admissions held not legal conclu- 
Blons 

(1) Admlssion in agreed statement 
of facts that foreign corporationes 
agents came into state ‘‘casually and 
intermlttently" to make purchases 
was not legal conclusion, but simply 
affirmative declaration of ultimate 
fact deduced from knowledge of pri- 
mary facts.—Schultz v. Long Island 
Machinery & Equipment Co., La. 
App., 173 So. 569. 

(2) Allegatlon that chlldren of 
neighborhood congregated on lot to 
play games and climbed trees there- 
on was allegatlon of fact, and hence 
agreed statement Incorporating alle¬ 
gatlon was admlssion thereof.— 
Bourgoyne v. Louisiana Public Utili¬ 
ties Co., La.App., 152 So. 150. 


72. Cal.—^Petroleum Midway Co. v. 
Zahn, 146 P.2d 871, 62 Cal.App.2d 
645. 

lowa.—Petersen v. New York Life 
Ins. Co. of New York, 280 N.W. 
621, 225 lowa 293. 

Ky,—Jones v. Northern Assur. Co., 
207 S.W. 469, 182 Ky. 701. 

73. U.S.—Seymour v. B1 Cerrito 
Corporation, D.C.Cal., 7 P.Supp. 
874, appeal dismissed, C.C.A., EI 
Cerrito Corporation v. Seymour, 78 
P.2d 1015. 

Ala.—Thompson v. State ex rei. Key, 
25 So.2d 671, 247 Ala. 685. 

Ariz.—Copper State Min. Co. v. Kld- 
der, 179 P. 641, 20 Ariz. 224. 

Cal.—Petroleum Midway Co. v. Zahn, 
146 P.2d 371, 62 Cal.App.2d 645. 

Me.—^Hunt v. Anderson, 148 A. 687, 
128 Me. 544. 

Mass.—Graustein v. Boston & Maine 
R. R., 57 N.E.2d 670, 317 Mass. 164. 
Mo.—State v* Harmon, 243 S.W.2d 
326. 

N.Y.—Mason v. Lory Press Co., 102 
N.Y.S.2d 285, 278 App.Div. 660— 
King V. King, 276 N.Y.S. 440, 243 
App.Div. 676—In re Bird's Estate, 
265 N.Y.S. 218, 240 App.Div. 747. 
Ohio.—Union Ice Corp. v, City of 
Niles, 13 Ohio Supp. 116. 

Okl.—Morriss v. Barton, 190 P.2d 
451, 200 Okl. 4. 

Pa.—'Kingston Nat. Bank v. Wruble, 
Com.Pl., 37 Luz.Leg.Reg. 371. 

Tex.—Eastham v. Parmer, Civ.App., 
193 S.W.2d 668. 

Validity see supra § 10. 

Operation and effect of waiver of 
right to jury trial see Juries § 111. 
Stipulations held not absolute 

Stipulations as to trial in district 
court on appeal from county court 
are not absolute, even though in 
wrlting, and are not to be treated as 
contracta to be enforced under all 
circumstances.—^In re Statz’ Estate, 
12 N.W.2d 829, 144 Neb. 164. 

74. Ky.—Jones v. Northern Assur. 
Co.. 207 S.W. 469. 182 Ky. 701. 
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75. Cal.—In re Egan, 149 P.2d 693, 
24 Cal.2d 323, certiorari denied 65 
S.Ct. 272. 323 U.S. 785, 89 L.Bd. 
626—^North Side Property Owners’ 
Ass*n V. Hillside Memorial Park, 
161 P.2d 618, 70 Cal.App.2d 609, 

La.—Kirby Lumber Corp. v. Cain, 34 
So.2d 259, 212 La. 1065. 

Mass.—^Pulgenitti v. Carlddi, 198 N.E. 

258, 292 Mass. 821. 

Mo.—Maryland Cas. Co, v. Dobbin, 
108 S.W.2d 166, 232 Mo.App. 657. 

60 C.J. p 86 note 9. 

76. Ga.—^Hodges v. Holiday, 29 Ga. 
696. 

77. Tex.—^Brown Cracker, etc., Co. 
V. Jensen, Civ.App., 32 S.W.2d 227. 

60 C.J. p 86 note 11. 

78. U.S.—U. S. V. Frankfeld, D.C. 
Md., 103 P.Supp. 48. 

Colo.—^Marsh v. Warren, 248 P.2d 
825. 

Ind.—State ex rei. Burdge v, Cum- 
mings, 195 N.E. 879, 208 Ind. 292, 
104 A.L.R. 1492—Gilbert v. Lusk, 
App., 106 N.B.2d 404. 

N.J.—In re Perrone's Estate, 76 A.2d 
618, 6 N.J. 514. 

Okl.—^Vandevanter v. State, 79 P.2d 
1032, 64 Okl.Cr. 317, reheard 84 P. 
2d 819, 65 Okl.Cr. 239—Staley v. 
State, 79 P.2d 818, 64 Okl.Cr. 302, 
reheard 84 P.2d 813, 65 Okl.Cr. 227. 
Wis.—^Urban v. Trautmann, 24 N.W. 

2d 619, 249 Wis. 264. 

60 C.J. p 86 note 13. 

Trial of oase as one for accountlng 
Wash.—Larson v. A. W. Larson 
Const. Co., 217 P.2d 789, 36 Wash. 
2d 217. 

PuJl tzlal 

Where cases were tried on under- 
standing that issues would be fully 
tried and fact flndings made, whether 
or not necessary under striet rules 
of pleading, trial Judge could con- 
sider questions whether parties" 
agreement was champertous and 
contrary to public pollcy, even in 
absence of express pleading.—Sher- 
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to appearance in the case,79 appointment of an ap- 
praiser and eifect of appraisal,90 argument to the 
jury,®^ conduct of jurors,^^ consolidation of caus- 
es,83 continuance of the trial to a subsequent time,®^ 
continuing certain questions or matters for later 
determination,85 default,36 determination of ques¬ 
tions in vacation or at chambers,*^ and determina¬ 
tion or settlement of attorney^s fees.^® 


§ 26 

General rules as to the constniction, operation, 
and effect of stipulations have also been applied 
with respect to stipulations relating to examination 
before trial,39 exceptions or objections to evidence®® 
or to argument by counsel,^! findings,®^ jury pan- 
el,33 matters to be submitted for determination to 
the jury34 or matters to be submitted for deter- 


wln Williams Co. v. J. Mannos & 
Sons. 191 N.E. 438, 287 Mass. 304. 
Wlthdrawal of exceptions ‘before 
master 

N.J.—Dltmars v. Camden Trust Co., 
92 A.2d 12, 10 N.J. 471. 

79 . N.J.—^Bernsteln & Loubet v. Mln- 
kin, 186 A. 726, 14 N.J.Mlsc. 546, 
afflrmed 191 A. 733, 118 N.J.Law 
203. 

N.D.—Bothum v. Bothum, 10 N.W.2d 
603. 72 N.D. 649. 

60 C.J. p 86 note 14. 

80. Cal.—^Petroleum Midway Co. v. 
Zahn, 161 P.2d 947, 70 Cal.App.2d 
851—^Petroleum Midway Co. v. 
Zahn. 146 P.2d 371, 62 Cal.App.2d 
045. 

81. Cal.—^Emery v, Southern Cal. 
Gas Co., 165 P.2d 695, 72 Cal.App. 
2 d 821. 

82. Ky.—Tate v. Shaver, 152 S.W.2d 
259, 287 Ky. 29. 

83. Ky.—Occidental Ins. Co. v. Chas- 
teen, 75 S.W.2d 363, 255 Ky. 710. 

111.—^People V. Dieckman, 88 N.£].2d 
433, 404 111. 161. 

Tex.—Texas Life Ins. Co. v. Hatch, 
Clv.App., 167 S.W.2d 802, error re- 
fused. 

Wis.—State v. Jakiihowskl, 27 N.W. 

2d 742, 251 Wis. 74. 

60 C.J. p 86 note 15. 

Jolnt vetdlct or JadgineiLt 

Where it was agreed that garnlsh- 
ment proceedingrs should be Consoli¬ 
dated and tried as one case, Jolnt 
verdlct for plalntifCs in the total 
amount due both was proper, but 
only one jolnt Judgrment, Instead of 
two different Judgments for total 
amount due both parties, should have 
been entered.—Corder v. Morgan 
Hooflng Co., 195 S.W.2d 441, 355 Mo. 
127. 

84. Cal.—^Hunt v. United Artists 
Studio, 180 P.2d 460, 79 Cal.App.2d 
619. 

One BtipnIatlo]i. extending statu- 
tory period action may pend without 
triaJ does not operate as a waiver for 
ali future time.—Hunt v. United 
Artists Studio, supra. 

S5. U.S.—^Bowles v. Mannie & Co., 
C.C.A.I11., 155 F.2d 129, certiorari 
denied 67 S.Ct. 82, 329 U.S. 736, 91 
L.Ed. 636. 

N.T.—In re Taylor’s Will, 95 N.T.S. 
2d 459. 


AdJounmLeiLt of motloii for leave to 
reargue 

N.T.—Metz v. Porest Hilis Homes, 96 
N.Y.S.2d 29, 197 Misc. 968. 

88. Cal.—Cohn v. Cohn, 118 P. 903, 
47 Cal.App.2d 683. 

'Waiver of fact findings 
A stipulation that wife’s divorce 
action on ground of desertion pro- 
ceed to trial as a default case would 
be construed as a “waiver'* of formal 
fact flndings which are not required 
in default cases.—Cohn v. Cohn, su¬ 
pra. 

87. Idaho.—Eagle Rock Corp. v. 
Idamont Hotel Co., 95 P.2d 838, 
60 Idaho 639. 

60 C.J. p 87 note 16. 

88. Ariz.—^Hallenbeck v. Regional 
Agr. Credit Corp. of Salt Lake 
City, Utah, 56 P.2d 1041, 47 Ariz. 
477. 

Cal.—^Burrows v. Burrows, 63 P.2d 
1135, 18 Cal.App.2d 275. 

89. N.T.—Heckel v. City of New 
York, 74 N.Y.S.2d 873, 273 App.Div. 
776—La Manna v. Pilitz, 79 N.Y.S. 
2d 578. 

90. Cal.—Simpson v. Superior Court 
in and for Los Angeles County, 158 
P.2d 46, 68 Cal.App.2d 821. 

lowa.—^Llndburg v. Engster, 264 N. 
W. 31, 220 lowa 1073, 116 A.L.R. 
591. 

Md.—Stevens v. Stevens, 47 A.2d 752, 
186 Md. 612. 

Va.—Menefee v. Commonwealth, 55 
S.E.2d 9, 189 Va. 900. 

60 C.J. p 87 note 18. 

Objection. by one defendant 
A general stipulation early in the 
trial that an objection made by one 
defendant would avail ali defendants 
could not be construed to apply to 
testimony which was clearly admis- 
sible as to at least some of the de¬ 
fendants. — State V. Hayes, 18 A.2d 
895, 127 Conn. 543. 

Defense in dual oapaolty 
Where person defended action in 
dual capacity, stipulation as to ob¬ 
jections to evidence made objections 
severaJ, not joint, as agalnst con- 
tentlon that objections must be good 
as to all or else overruled.—State 
Bank of Wheatland v. Bagley Bros., 
11 P.2d 572, 44 Wyo. 244, rehearlng 
denied 13 P.2d 564, 44 Wyo. 456. 

91. Tex.—^Brooks v. Enriquez, Clv. 
App., 172 S.W.2d 794, error refused. 

92. U.S.—Gray v. Bernuth Lembcke 
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Co., D.C.Pa., 88 F.Supp. 586, oplnion 
adhered to 89 F.Supp. 156. 

Cal.—Ito V. Watanabe, 2 P.2d 799, 213 
Cal. 487. 

Mass.—^Fulgenltti v. Cariddi, 198 N.E. 
258, 292 Mass. 321. 

Pa.—^Appeal of Mulhollen, 39 A.2d 
283, 155 Pa.Super. 687. 

60 C.J. p 87 note 19. 

Subinission to oounsel 
The effect of a stipulation of par¬ 
ties walving jury, and providing that 
flndings of fact should be submitted 
to respective counsel and flled at 
least flve days before judgment 
should be rendered, was that fillng 
of flndings of fact and conclusions of 
law should not be considered as a 
flnal decision.—Morriss v. Barton, 
190 P.2d 451, 200 Okl. 4. 

Waiver 

(1) Stipulations by parties that 
jury be waived and that flndings of 
fact and conclusions of law be waiv¬ 
ed, and that court may render deci¬ 
sion accordingly, are not in every re¬ 
spect blnding on the court, and courts 
may and should depart from them 
where they interfere with orderly 
procedure or preclude Intelligent re- 
vlew on appeal.—Mason v. Lory 
Dress Co., 102 N.Y.S.2d 286, 278 App. 
Div. 660. 

(2) Where action at law was tried 
before the court without a Jury and 
formal flndings of fact and conclu¬ 
sions of law were waived by stipula¬ 
tion, trial judge would nevertheless 
undertake to state the facts which he 
deemed essential.—Sasmor v. V. VI- 
vaudou, Inc., 103 N.Y.S.2d 640, 200 
Misc. 1020. 

93. Wyo.—State v. Dobbs, 244 P.2d 
280. 

Selection of special panel 
U.S.—Wells v. U. S., C.C.A.Ohio, 123 
P.2d 606. 

Dxcuslxig female members of panel 
Cal.—People v. Crlmm, 121 P.2d 1, 
19 Cal.2d 314. 

94, Ga.—Lamar v. State, 33 S.E.2d 
263, 199 Qa. 1—Reese v. Baker, 29 
S.E.2d 412, 197 Ga. 265. 

111.—In re McLennan*s Estate, 64 N. 

E.2d 758, 322 Ill.App. 690. 

Ohio.—Congnregation of St. Augus¬ 
tine Roman Cathollc Church of 
Minster v, Metropolitan Bank of 
Lima, App., 32 N.E.2d 518. 

Dvldence addnced at time of uotloiui 
Stipulation of counsel in open court 
to submit cause for flnal judgment on 
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mination of the court,^® misconduct of counsel,®® 
number of jurors,®*^ order of proof,^8 passing the 
case,^® presence of parties,^ process,^ reference,^ 
and restoring the case on calendar.^ 

Courts have adjudicated, in accordance with gen- 
eral rules, the conclusiveness and effect of other 


stipulations concerning submission of the case to 
the court without a jury,® submission of the case on 
testimony taken before a referee® or on the plead- 
ings alone,7 submission of case to jury on special 
interrogatories,® suspending action,® time for hear- 
ing certain pleas or motions,!® time of taking testi¬ 
mony,time for trial,^^ and the conclusiveness and 


pleadlngs and on evldence adduced at 
time of motions precluded introduc- 
tion of further evidence after pro- 
nouncement of judgment.—Scofleld 
V. Scofleld. 3 P.2d 794, 89 Colo. 409. 
Tenne 

Stipulation, which was approved by 
the trdal court, that venue question 
and merits would be tried to a jury 
at the same time was enforceable 
and tantamount to demand by both 
sides for jury trial of the venue is- 
sues.—^Aycock v. Graham, Tex.Civ. 
App., 250 S.W.2d 935. 

95- U.S.—^Nat. Nut Co. of California 
V. Sontag Chain Stores Co., C.C.A. 
Cal., 107 P.2d 318, reversed on other 
grounds 60 S.Ct. 961, 310 U.S. 281, 
84 L.Ed. 1204, rehearing denied 61 

S.Ct. 53, 311 U.S. 724, 85 L.Ed. 471. 
Cal.—^People v. Denningham, 185 P.2d 
614, 82 Cal.App.2d 117. 

Del.—State, to Use of Henderaon, v. 
Clark, 20 A.2d 127, 2 Terry 138, 
188 A,L.R. 704. 

Idaho.—^Donaldson v. Josephson, 228 
P.2d 941, 71 Idaho 207. 

Pa.—re De Maio’s Estate, 70 A.2d 
889, 363 Pa. 559—^Appeal of Lud- 
wlck, 178 A 389, 117 Pa.Super. 471. 
Second Jndge 

Where, after case had been heard 
by a judge who died without mak- 
ing a dedslon, case was submitted to 
another judge In accordance with 
stipulation for his determinatlon on 
a transcript of ali the evidence, which 
stipulation did not require second 
judge to make any rulinga on evi¬ 
dence or to adopt any ruling made at 
flrst trial, exceptions taken at flrst 
trial became of no avail.—Grausteln 
V. Boston & Maine R. R., 57 N.E.2d 
570, 317 Mass. 164. 

Compensatlon of trustee 

A stipulation of parties in suit for 
accounting by trustee to effect that 
trial court might, if it found that 
trustee was entitled to any compen¬ 
satlon for his Services, determine the 
amount to which he was entitled did 
not constitute agreement by parties 
to be bound by whatever amount the 
trial Judge might determine so as to 
preclude parties, on appeal, from 
questloning amount allowed by trial 
court—Marshall v. Prazier, 81 P.2d 
132, 159 Or. 491. 

InAependent investlgaldoiL 

Where parties to chlld custody pro- 
ceedlng have stipulated for an Inde- 
pendent investigatlon by court, such 
stipulation does not preclude their 
rlght to introduco evidence in the 


conventlonal manner on issue being 
investigated.—^Rea v. Rea, Or., 245 
P.2d 884. 

96. Cal.—Gordon v. Klfer, 79 P.2d 
164, 26 Cal.App.2d 252. 

97. U.S.—^Union Electric Light & 
Power Co. v. Snyder Estate Co., 
D.C.MO., 15 P.Supp. 379. 

Tex.—Cas. Reciprocal Exchange v. 
Berry, Civ.App., 90 S.W.2d 595, 
error refused. 

98. N.T.—Rockaway Pac. Corpora¬ 
tion V. State, 193 N.T.S. 62, 200 
App.Div. 172. 

60 C.J. p 87 note 20. ^ 

99. Tex.—^Armstrong v. State, Civ. 
App., 122 S.W.2d 662. 

60 C.J. p 87 note 21. 

1. Cal.—In re Egan, 149 P.2d 693, 
24 Cal.2d 323, certiorari denied 65 
S.Ct 272, 328 U.S. 785, 89 L.Ed. 626. 

2 . Ohio.—^Union Ice Corp. v. City of 
Niles, 13 Ohio Supp. 115. 

Date writ slgned 

Vt.—Kessler v. Emmell, 50 A.2d 604, 

115 Vt 54. 

3. Pia.—Mulier v. Gables Raclng 
Ass*n. 196 So. 864, 142 Fla. 834. 

N.T.—^Rowell V. Lehigh Valley R. Co., 
257 N.Y.S. 537, 236 App.Div. 891. 
Wis.—^Dunham v. Howard Industries, 
34 N.W.2d 140, 253 Wis. 347. 

Gonrt was without power to de- 
prlve either party of the effect of 
stipulation that case be referred to 
special master to hear and determine 
ali Issues of law and fact.—^Allen 
Bradley Co. v. Local Union No. 3, 
International Brotherhood of Blec- 
trical Workers, D.C.N.T., 61 P.Supp. 
36, reversed on other grounds, C.C.A., 
145 P.2d 216, reversed on other 
grounds 66 S.Ct 1633, 326 U.S. 797, 89 
L.Ed. 1939, rehearing denied 66 S.Ct 
11, 326 U.S. 803, 90 L.Ed. 489. 

Flxlug of referee’s fee aud dlsbuxse- 
ments by court 

N.Y.—^People ex rei. New York Cent 
R. Co. V. State Tax Commlssion, 

116 N.Y.S.2d 696, 280 App.Div. 627. 
4- N.Y.—Clarrisio v. Coney Island & 

B. R. Co., 172 N.Y.S. 183, 104 Misc. 
592. 

60 C,J. p 87 note 22. 

5. Kan.—^Broyles v. Order of United 
Commercial Travelers of Ameri¬ 
ca, 126 P.2d 212, 155 Kan. 458. 

60 C.J. p 87 note 17. 

Character of actlou 
Where the parties agreed to trial 
of case without a jury, the trial 
courfs approval had no effect on the 
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character of the action other than 
in the trial court.—Hodapp v. Shell 

0.11 Co., Ohio App.. 40 N.B.2d 848. 
Functions of jury 
A submission of an action to the 
court for trial clothes it with ali 
the functions of a jury in determin- 
ing the facts and rendering a judg- 
ment based thereon. 

Ky.—East Tennessee, V. & G. R. Co. 

V. Adams, 14 Ky.L. 862. 

W.Va.—Griffle v, McCoy, 8 W.Va. 201. 
Trial Judge not bouud 
A stipulation between parties to 
litigation, by which plaintlff walved 
his jury claim and the parties agreed 
that trial should continue before the 
judge alone. was not binding on trial 
judge.—Gechijian v. Richmond Ins. 
Co., 26 N.E.2d 191, 305 Mass. 132. 

6. Okl.—Walker v. Walker. 88 P, 
1127, 17 Okl. 467. 

60 C.J. p 87 note 23. 

BexLdltlou of Judgmeut 
Where parties stipulated that pre- 
siding judge might review evidence, 
consider exceptions to referee's flnd- 
Ings and conclusions, and render 
judgment, fallure to submit to Jury 
certain issues tendered by defendant 
was not error.—Smithfleld Mills v. 
Stevens, 168 S.E. 201, 204 N.C. 382. 

7. Pia.—^Buscher v, Mangan, 59 So. 
2d 745. 

8. Kan.—^Henderson v. Deckert, 162 

P.2d 88, 160 Kan. 386. 

9. N.Y.—Pawcett Publlcations v, 
Greenwald, 70 N.Y.S.2d 642, 189 
Misc. 270. 

60 C.J. p 87 note 24. 

10. Cal.—Richert v. Benson Lumber 
Co., 34 P.2d 840, 139 Cal.App. 671. 

Tex.—Stone v. Luzler's, Inc., Civ. 
App., 144 S.W.2d 658, motion over- 
ruled 146 S.W.2d 242. 

11. 111.—Lenchard v. Friel, 61 N.E. 
2d 768, 326 lll.App. 461. 

60 C.J. p 87 note 25. 

12. Ariz.-Hlatt v. Hiatt, 80 P.2d 
692, 62 Arlz. 284. 

Cal.—Smith v. Bear Valley Milllng & 
Lumber Co., 160 P.2d 1, 26 Cal.2d 
690—^Hunt V. United Artists Studio, 
180 P.2d 460, 79 Cal.App.2d 619— 
Koehler v. Peckham. 54 P.2d 500, 
11 Cal.App.2d 481. 

60 C.J. p 87 note 26. 

Indefinite time lu future 

Stipulation to set case for trial at 
Indefinite time in future Is merely cm 
agreement that case will be set down 
for trial withln reasonable time in 
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effect of other stipulations conceming time for final 
submissionis or adjudication on the merits,!^ trans¬ 
fer of the cause,l5 trial by the court as an equity 
case,is and viewing of certain premises by the trial 
judge.i7 

b. Instiuctions and Verdict 

Rules governing the constructioni operatfon, and ef¬ 
fect of stipulations generally apply to stipulations re- 
latlng to instructions and verdict. 

Rules governing the construction, operation, and 
effect of stipulations generally, discussed supra §§ 
11-17, apply to stipulations relating to instructions.is 
Where the parties stipulate that the pleadings shall 
be part of the instructions, the court may instruet 
accordingly.is The court may properly refuse ad- 
ditional instructions where the instructions already 
given are by stipulation made decisive of the case .20 
A stipulation that an instruction is '*founded upon 
and justified” by the evidence forecloses all objec- 
tions to its propriety .21 A stipulation that certain 
instructions were prepared and given without ob- 
jection on behalf of defendant*s attomey has been 


§ 26 

held not to^ preclude either party from excepting to 
them in the manner provided by statute .22 An oral 
stipulation made by counsel to the effect that they 
would risk the jury with the judge and that he could 
do what he thought was right in their absence, 
made after the jury had been charged by the court 
and the issues had been argued to the jury, does not 
authorize the judge to withdraw the original charge 
and submit altogether new and different issues in the 
absence of counsel.23 A stipulation that the court 
may instruet orally and in writing does not waive 
the requirement that the instructions be presented 
in writing to the court in time to be properly con- 
sidered.24 A stipulation that without testimony the 
court may consider the laws of another state in evi¬ 
dence and instruet as it conceives the law to be un¬ 
der the decisions of the state is not an agreement to 
be bound by the court*s conclusion as to the law as 
expressed in its instructions.25 

Verdict. General rules as to the construction, 
operation, and effect of stipulations also apply with 
respect to stipulations conceming the verdict,^® such 
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fature, and burden Is on plalntiff to 
Show diligrence in attemptlng to bring 
case for trial within such reasonable 
time.—Sedarovich v. Paul, 60 P.2d 
871, 16 Cal.App.2d 452. 

Agreement not to ask for fnxther 
postponement 

Pa.—Commonwealth v. Cameron 
County Bank, 167 A, 586, 305 Pa. 
499. 

13- N.T.—Schwartz v. Leasehold 
Corp. of New York, 48 N.T.S.2d 
146, 181 Misc. 666. 

14. La.—^Klrby Lumber Corp, v. 

Cain, 34 So.2d 269, 212 La. 1065. 
Olalm held not waived 
Where case was not triable on its 
inerits at March term but on hear- 
Ing at March term of motion to dis¬ 
solve temporary injunction attorneys 
sntered into a stipulation that the 
hearlngr would be a final hearing on 
the issues of Injunction and that 
rights of parties in property would be 
adjudlcated, the stipulation did not 
•operate as walver of claim that bili 
could not be malntained because com- 
plainant did not come Into court with 
•clean hands.—^Hutchlns v. Hounds, 33 
Bo.2d 622, 203 Miss. 169. 

16. Tex.—Carpenter v. State, 192 S. 

W.2d 268, 149 Tex.Cr. 144. 

TJtah.—^Hammond v. Johnson, 76 P. 

2d 164, 94 Utah 86. 

40 €.J. p 87 note 27. 

Aansfer from egiiity side of oonrfe 
to law side 

TJ.S.—^Dysart v. Hemingrton Hand, D. 

C.Conn., 25 F.Supp. 293. 

16. Mo.—^Maryland Cas, Co. v. Dob- 
bln, 108 S.W.2d 166, 232 Mo.App. 
657. 


Preservation of evidence 
Party's agreement contained in 
record to try case as a chancery 
cause did not dispense with neces- 
slty of preservlng evidence by bili 
of exceptions and flling of record for 
writ of error would avall appellant 
nothing.—Walker v. Partin, 227 S.W. 
2d 778, 32 Tenn.App. 683. 

17. Cal.—Three Sixty Five Club v. 
Shostak, 232 P.2d 546, 104 Cal.App. 
2d 735—^Blodgett v. Walker Scott 
Corp., 221 P.2d 326, 99 Cal.App.2d 
251. 

18. lowa.—Sanford v. Nesbit, 11 N. 
W.2d 695, 234 lowa 14. 

In absenoe of fundamental error 
Where counsel for accused stipu- 
lated with county attorney as to in¬ 
struction to be given and court gave 
such instructions, accused could not 
thereafter complain of the givlng 
thereof unless fundamental error was 
apparent.—^Bush v. State, 216 P.2d 
677, 91 Okl.Cr. 80. 

Spedai Instmction 
Stipulation that court need not give 
special instruction on probable cause 
in malicious prosecution case did not 
authorize court to deflne “probable 
cause" incorrectly to jury.—^Huber v. 
Thomas, 19 P.2d 1042, 46 Wyo. 440. 

19. lowa.—^Burns v. Oliphant, 43 N. 
W. 289, 78 lowa 466. 

20. lowa.—^Parsons v. Hedges, 15 
lowa 119. 

21 . Mo.—^Porsee v. Hurd, 84 S.W. 
872, 185 Mo. 503. 

22 . lowa.—Sanford v. Nesbit, 11 N. 
W.2d 696, 234 lowa 14. 
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23. Tex.—^Hickman v. Talley, Civ. 
App.. 8 S.W.2d 267. 

24. Wash.—Hanson v. City of Seat- 
tle, 186 P. 681. 108 Wash. 586. 

25. Wash.—^Bogltch v. Potlatch 
Lumber Co., 161 P. 487, 93 Wash. 
585. 

26. Mass.—Sermuks v. Automatic 
Aluminum Heel Co., 153 N.B. 8, 256 
Mass. 478. 

S.C.—McGuinn v. Life Ins, Co., 

171 S.B. 793, 171 S.C. 136. 

Tex.—Cas. Heciprocal Exchange v. 
Berry, Civ.App., 90 S.W.2d 696, er¬ 
ror refused. 

Utah.—^Fudge v. Downing, 27 P.2d 
33, 83 Utah 101. 
mterest 

Where parties stipulated that aues- 
tion of interest on any verdict which 
might be returned should be deter- 
mined by court and not jury, court 
had authority to reserve and deter- 
mine it.—^Hartford Acc. & Indem. Co. 
V. Collins-Dietz-Morris Co., C.O.A. 
Okl., 80 F.2d 441. 

CorrectioiL 

Where record in condemnation pro- 
ceeding disclosed that parties stipu¬ 
lated in open court that verdict could 
be corrected as to descriptlon, de- 
fendants could not contend on appeal 
that verdict was not in conformity 
with complalnt filed.—^Department of 
Public Works & Bldgs. v. Fllkins, 104 
N.B.2d 214, 411 111. 304. 

Permanent damages 

In action for damages to land, stip¬ 
ulation that verdict might set forth 
amount of permanent damages, If 
any, was not agreement by defendant 
that plalntlffs were entitled to recov- 
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as a stipulation that the jury might separate after 
rendering a sealed verdict.27 A stipulation for a 
sealed verdict does not operate to dispense with the 
attendance of the jurors when it is opened and read 
in court^S or deprive ihe court of the right to have 
the jury polled.29 Also, a stipulation that should the 
jury agree that night, they might return a sealed 
verdict to the clerk and disperse, cannot be con- 
strued to extend to a verdict found on the next 
day.2® 

Where the parties by stipulation agreed on the 
amount of the verdict in the event that plaintiff re- 
covcr judgment, recovery is not erroneously al- 
lowed in the absence of proof of damages.^^ A 
stipulation that in the event of a verdict a desig- 
nated amount would be fair and reasonable does 
not prevent the jury from using their own judg¬ 
ment as to the amount to which plaintiff is en- 
titled.32 Where, at the suggestion of the trial court. 


the attomeys for both parties, after each had moved 
for a directed verdict, stipulated that on reserva- 
tion of decision the court might enter a verdict in 
the absence of the jury as a general verdict, as 
though the jury were actually present, after such 
a verdict had been entered, the trial court properly 
refused to make findings of facts and conclusions of 
law, the verdict, when entered according to the stip¬ 
ulation, having the same effect as a general ver¬ 
dict. 

§ 27. - As to Judgments and Executions 

Rules relating to the construction, operatiori, and 
effect of stipulatione generally apply to the construction, 
operation, and effect of stipulations relating to Judg¬ 
ments or decrees, and executions. 

Rules relating to the construction, operation, and 
effect of stipulations generally, discussed supra §§ 
11-17, apply to the construction, operation, and ef¬ 
fect of stipulations relating to judgments^^ or de- 


er permanent damages, but agree- 
ment that they were entitled to per¬ 
manent damages, If any.—Carpenter 

V. City of Versailles, Mo.App., 65 S. 

W. 2d 967. 

BednctioxL 

Stipulation authorizing court to se- 
lect expert to examine plaintiff, so 
as to aid court in ruling on motion 
to set aslde verdict for injuries as 
excesslve, permitted trial justice to 
reduce verdict on basis of medlcal 
reports made after trial.—^Nichols v. 
Corroon, 274 N.Y.S. 696, 242 App.Div. 
787. 

Signature by one Juror 

Where counsel orally agreed that 
verdict would be signed by one juror 
after the others were excused and 
that case would be decided by pre- 
siding judge, court Improperly enter¬ 
ed Judgment without directlng ver¬ 
dict and having it signed by one Ju¬ 
ror, since losing party waa deprived 
of opportunity to move for new trial. 
—^Lester v. Schutt, 162 So. 726, 113 
Fla. 659. 

27. Or.—Liehl v. Hull, 53 P.2d 48, 152 

Or. 470, rehearing denied 64 P.2d 

290, 162 Or. 470. 

Absence of valld verdict 

Stipulation that jury might sepa¬ 
rate after rendering sealed verdict 
constitutes waiver of statutory pro- 
vision requiring jury to be kept to- 
gether, even though it subsequently 
develops that no valid verdict has 
been agreed on.—^Lehl v. Hull, supra, 
Disposltlon of reserved ruling 

Plaintiff by his stipulation that 
Jury might seal their verdict and sep¬ 
arate agreed that trial court might 
dispose of its reserved ruling on de- 
fendant*s motion for a directed ver¬ 
dict after jury separated.—Compass 
Sales Corp. v. Nat. Mineral Co., 53 


N.E.2d 319, 321 111.App. 522, error 
dlsmissed 57 N.E.2d 888, 388 111. 281. 

28. 111.—St. Liouis, etc., R. Co. v. 
Faltz, 19 I11.APP. 85. 

29. 111.—St. Louis, etc., R. Co. v. 
Paitz, supra. 

Or.—Preeman v. Wentworth & Irwin, 
7 P.2d 796, 139 Or. 1. 

30. Ga.—^Nolan v. State, 63 Ga. 137. 

31. Mich.—Thompson v. Walker, 234 
N.W. 144, 253 Mich. 126. 

32. Mass.—Byam v. Carlisle-Ayer 
Co., 172 N.B. 113, 272 Mass. 176. 

33. N.Y.—Bobrick v. McAvoy, 177 N. 
Y.S. 208, 188 App.Div. 645. 

34. U.S.—^Eastern Transp. Co. v. TJ. 
S., C.C.A.N.Y., 159 F.2d 349—Bair 
V. Bank of America Nat. Trust & 
Savings Ass’n, C.C.A.Mont., 106 F. 
2d 794—^U. S. v. New Orleans Pac. 
Ry. Co., D.C.Lia., 52 P.2d 246—^Hoyt 
V. Empire Oil & Refining Co., D.C. 
Mich., 52 F.Supp. 744—^Hotchkiss v. 
National City Bank of New York, 
N.Y., 223 P. 633, 139 C.C.A. 123. 

Ariz.—Betancourt v. Logia Suprema 
De La Alianza Hispana-Americana, 
86 P.2d 1026, 63 Ariz. 161, modified 
on other grounds 88 P.2d 83, 53 
Ariz. 263—^Payne v. Williams, 56 
P.2d 186, 47 Ariz. 396. 

Cal.—Socol V. King, 209 P.2d '677, 
34 Cal.2d 292—^Los Angeles County 

V. Wright. 236 P.2d 892, 107 Cal. 
App.2d 235. 

Fla.—Smith v. Urquhart, 176 So. 787, 
129 Fla. 742. 

111.—Meyer v. Meyer, 77 N.E.2d 666, 
333 IlLApp. 460—Chicago Title & 
Trust Co. V. Cleary, 2 N.E2d 970, 
286 Ill.App. 97. 

lowa.—Peak v. Mulvaney, 245 N.W. 

748, 215 lowa 1400. 

Ky.—Brock v. Harlan County, 179 S. 

W. 2d 202, 297 Ky. 113. 
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Mich.—Toledo Pipe Organ Co. v. Par¬ 
adise Theatre Co., 28 N.W.2d 224, 
318 Mich. 342. 

Mont.—Espeland v. Espeland, 109 P. 

2d 792, 111 Mont. 365. 

N.H.—Calley v. Boston & Maine R. 

R. , 33 A.2d 227, 92 N.H. 465. 

N.J.—^Harrison v. Dalton, 80 A.2d 206, 

7 N.J. 29. 

N.Y.—^Mann v. R, Simpson & Co., 36 
N.E.2d 668, 286 N.Y. 450—Wells v. 
Hollister, 40 N.Y.S.2d 166, 265 App. 
Div. 603—People v. Schlund, 16 N. 
Y.S.2d 1011, 258 App.Div. 1031, re- 
argument denied 20 N.Y.S.2d 176, 
269 App.Div. 796—Gruen v. Carter, 
15 N.Y.S.2d 472, 258 App.Div. 36— 
Tully V. Reclamation & Building 
Corporation, 269 N.Y.S. 835, 241 
App.Div. 742—Kashefsky v. Puter- 
nick, 276 N.Y.S. 253, 163 Misc. 733 
—La Salle Extension University v. 
Pappace, 273 N.Y.S. 198, 162 Misc. 
274—De Santolo v. La Porte, 89 
N.Y.S.2d 114. 

N.C.—Dellinger v. Clark, 67 S.E.2d 
448, 234 N.C. 419. 

N.D.—Mongeon v. Burkebile, 55 N.W. 
2d 445. 

Okl.—^Adamson v. Brady, 182 P.2d 
748, 199 Okl. 65. 

Or.—In re Lachmund’s Estate, 170 P. 

2d 748, 179 Or. 420, 166 A.L.R. 479. 
Pa.—Commonwealth v. Banholzer, 156 
A. 237, 304 Pa. 678, followed in 
Commonwealth v. Goodwin, 166 A. 
238, 304 Pa. 681—Dio Guardi & Co. 
V. March, Com.Pl., 6 Chest.Co. 40. 

R. I.—^Ell V. Messerlian, 67 A.2d 703, 
76 R.I. 468. 

S. C.—Johnson v. Board of Com’rs of 
Police Ins. & Annuity Pund of 
State, 68 S.E.2d 629, 221 S.C. 23. 

Tex.—^Kluck v. Spitzer, Civ.App., 54 

S. W.2d 1063. 
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Vt.—Granlte City Co-op. Creamery 
Ass’n V. B & K Cheese Co., 62 A. 
2d 193, 115 Vt. 408. 

Judgment on consent, offer, or admis- 
slon generally see Judgments S§ 
173-186. 

SEotioxi 

Defendant may brlng suit for 
breach of terms of stlpulatlon of set- 
tl ement, but cannot ha ve judgment 
entered pursuant to such settlement 
set aside on motlon.—^La Salle Exten- 
sion University v. Pappace, 273 N.T.S. 
198, 152 Misc. 274. 

Aotlon xLot termlnated 
A stlpulatlon of settlement dld not 
terminate the action, but when mo- 
tion to vacate the stlpulatlon or to 
relieve defendants therefrom was 
made, the action was stili pendlng.— 
Isler V. Isler, 24 N.T.S.2d 401, 260 
App.Div. 1032, reargument denied 25 
N.T.S.2d 998, 261 App.Div. 827. 
Coastrued ‘wlth pleadings 
A written stlpulatlon of facts au- 
thorlzlng rendering of judgment ac¬ 
cordingly should be construed wlth, 
and Is controlllng over, the pleadlngs 
with which the stlpulatlon merges.— 
Capital Nat Bank of Sacramento v. 
Smith, 144 P.2d 665, 62 Cal.App.2d 
328. 

Fartlonlar stlpulatloaLS 

(1) Approval and conflrmatlon of 
executor's report.—^In re Shepherd’s 
Estate, 261 N.W. 35, 220 lowa 12. 

(2) Disposition of suit Involvlng 
order of administrative body without 
remand to such body.—^Baltimore & 
A. R. Co. V. Lichtenberg, 4 A2d 734, 
176 Md. 383, appeal dlsmlssed U. S. 
V. Baltimore & A. R. Co., 60 S.Ct 297, 
308 U.S. 525, 84 L.Ed. 444. 

(3) Judgment to be entered In one 
case on basis of verdict or judgment 
in another case. 

Colo.—City and County of Denver v. 
Strafacia, 129 P.2d 674, 110 Colo. 

14. 

La.—Gaiennie v. Cooperative Produce 
Co., App., 199 So. 610. 

(4) Rendltlon of judgment agalnst 
defendants in representatlve capacity 
only.—Slusser v. Romine, 200 N.E. 
731, 102 Ind.App. 25. 

(5) Rlght to attorney's fee.—Cal- 
laway v. Sparks, 89 P.2d 275, 184 Okl. 
569. 

(6) Vacatlon of judgment as to one 
defendant—^Piper v. Epstein, 62 N. 
E.2d 139, 326 IlLApp. 400. 

35. U.S.—N. L. R. B. v. Gerling Fur- 
niture Mfg. Co., C.C.A7, 103 P.2d 
663. 

Cal.—^Prledrlch v. Roland, 213 P.2d 
423, 95 Cal.App.2d 543. 

Fla.—^Pasco Holding Co. v. Wells, 
171 So. 674, 126 Fla. 339—Phillips 
V. Acacia Mut Life Ins. Co., 168 So. 


34, 124 Fla. 179—Swann v. L. Max- 
cy, Inc., 162 So. 696, 120 Fla. 283. 

Md.—Schlll V. Remington-Putnam 
Book Co., 32 A.2d 296, 182 Md. 153. 

N.T.—^In re Burridge*s Estate, 251 
N.T.S. 206, 140 Misc. 574, reversed 
on other grounds 255 N.T.S. 581, 
234 App.Div. 467. 

Or.—^Harris v. Harris, 232 P.2d 818, 
192 Or. 361. 

Utah.—^Rlchlands Irr. Co. v. West- 
view Irr. Co., 80 P.2d 468, 96 Utah 
403. 

Vacatlng deoree 

111 .—^Relsman v. Central Mfg. Dlst. 
Bank, 45 N.E.2d 90, 316 Ill.App. 
371. 

36. Fla.—^Magee v. Croker, 166 So. 
314, 116 Fla. 131. 

N.T.—^Relsman v. Independence Real- 
ty Corp., 89 N.T.S.2d 763, 195 

Misc. 260, afflrmed 100 N.T.S.2d 
407, 277 App.Div. 1020. 

60 C.J. p 88 note 48. 

37. U.S.—^Drohan v. Standard 011 
Co., C.C.A.Ind., 168 F.2d 761, cer¬ 
tiorari denied 69 S.Ct 69, 335 U.S. 
845, 93 L.Ed. 396—U. S. V. Baugh, 

C. C.A.Tex., 149 F.2d 190—U. S. ex 
rei. and for Use of Tennessee Val- 
ley Authority v. Powelson, C.C.A 
N.C., 118 F.2d 79, reversed on other 
grounds 63 S.Ct 1047, 319 U.S. 266, 
87 L.Ed. 1390, mandate conformed 
to, C.C.A, 138 F.2d 343, certiorari 
denied 64 S.Ct 612, 321 U.S. 773, 88 
L.Ed. 1067—^Metro-Goldwyn-Mayer 
Corp. v. Fear, C.C.ACal., 104 F.2d 
892—^Lundy v. Calmar S. S. Corp., 

D. C.N.T., 96 F.Supp. 19—U. S. v. 
Certaln Lands Situate in Eansas 
City, Jackson County, D.C.Mo., 66 
F.Supp. 672—U. S. V. Certaln Land 
in City of St. Louis, Mo., Known as 
City Block 57, D.C.Mo., 68 F.Supp. 
306—^Vietzke v. Austin Co., D.C. 
Wash., 54 F.Supp. 266. 

Cal.—Schefskl v. Anker, 15 P.2d 744, 
216 Cal. 624—^Hanrahan-Wilcox 
Corp. V. Jenison Machinery Co., 73 
P.2d 1241, 23 Cal.App.2d 642—Lar- 
son V. Abdun-Nur, 4 P.2d 967, 118 
Cal.App. 269. 

111,—2063 Lawrence Ave. Bldg. Corp. 
V. Biedl, 31 N.E.2d 405, 308 Ill.App. 
320—Soft-Lite Lens Co. v. Ritholz, 
21 N.E.2d 836, 301 Ill.App. 100. 

Mass.—^Adamaitis v. Metropolitan 
Life Ins. Co., 3 N.E.2d 833, 295 
Mass. 216—Somerville v. New Tork, 
N. H. & H. R. Co.,* 189 N.E. 692, 
286 Mass. 539. 

Minn.—Collins v. Marquette Trust 
Co., 246 N.W. 5, 187 Minn. 614. 

Miss.—Taylor v. Jackson, 12 So.2d 
144, 194 Miss. 441. 

Mo.—General Motors Acceptance 
Corp. V. VanausdaJl, App., 249 S.W. 
2d 1003—^Esker v. Davis, App., 207 
S.W.2d 798—Gimiand v. Bondurant 
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App., 61 S.W.2d 669, afflrmed 69 
S.W.2d 679, 332 Mo. 881. 

N.J.—^Altshul V. Astor Coal Dlstribu- 
tors, 16 A.2d 619, 126 N.J.Law 643. 
N.T.—Sulyok v. Penzintezeti Kozpont 
Budapest 111 N.Y.S.2d 75, 279 App. 
Div. 628, modified on other grounds 
107 N.E.2d 604, 304 N.T. 704, motion 
denied 108 N.E.2d 407, 304 N.T. 742 
—Jordan v. Smyk, 29 N.T.S.2d 62, 
262 App.Div. 414, reversed on other 
grounds 41 N.E.2d 930, 288 N.T. 
526—In re Melzak’s Estate, 276 N. 
Y.S. 607, 163 Misc. 600—Rock v. 
Belmar Contracting Co., 252 N.T.S. 
463, 141 Misc. 242—In re Arsdale*s 
Will, 75 N.T.S.2d 487, 190 Misc. 968 
—R. H. Cunningham & Sons Co. v. 
State, 62 N.T.S.2d 65, afflrmed 60 
N.T.S.2d 206, 270 App.Div. 864. 

R.I.—Salvatore v. Fliscellaro, 166 A. 
26, 63 R.I. 271. 

Utah.—Rlchlands Irr. Co. v. West- 
vlew Irr. Co., 80 P.2d 468, 96 Utah 
403. 

Vt.—Granite City Co-op. Creamery 
Ass’n V. B & K Cheese Co., 63 A2d 
193, 116 Vt 408. 

IZLBnfflcient ad damnniu In wrlt 
Where jury found for plaintifC and 
assessed damages at amount agreed 
on If liability was established, the 
insufflcient ad damnum in the writ 
would be deemed to have been amend- 
ed.—^Lawry v, Teaton, 23 A.2d 890, 
138 Me. 230, 

Fercentage of dlalms 
Holding creditors to agreement for 
acceptance of percentage of value of 
claims, regardless of failure to make 
payments witliin reasonable time, 
was erroneous.—George N. Sparling 
Coal Co. V. Colorado Pulp & Paper 
Co., 299 P. 41, 88 Colo. 623. 

Froof of damage 

(1) Court may enter judgment for 
amount of stipulated damages with¬ 
out further proof of damages. 

U.S.—^Fleming v. Myers, C.C.AArlz., 
169 F.2d 210. 

Cal.—Corbett v. BeniofC, 14 P.2d 1028, 
126 Cal.App. 772. 

Okl.—City of Wewoka v. Magnolia 
Petroleum Co., 3 P.2d 182, 151 Okl. 
177. 

(2) However, there must be proof 
of damages other than those stipu¬ 
lated.—U. S. V. Oceanlc S. S. Nav. Co., 
C.C.AN.T., 66 F.2d 764. 

(3) Plaintiff's recovery was llmited 
to maximum amount deslgnated in 
stlpulatlon notwlthstanding evidence 
showed plaintifC was entitled to re- 
cover more.—Colonial Village Restau¬ 
rants V. Colonial Village, 42 N.E.2d 
849, 316 I11.APP. 237. 

Xnterest 

(1) In general. 

Colo.—^Myers v. Coloroda Pulp & Pa¬ 
per Co., 35 P.2d 1020, 95 Colo. 828. 
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is brought,38 credits against tbe judgment or de- 
cree,39 entry of default judgment, under certam 
conditions,40 f^nd from which costs payable,^! grant 
or denial of relief, on certain conditions,^^ persons 
against whom judgment to be rendered,^^ and satis- 
faction of judgment by applying amount recovered 
by defendant against a third person.^^ Where the 
parties by stipulation agree on a definite time for 
rendition or entry of judgment, striet conformity 
with the stipulation is necessary, and the court has 
no jurisdiction to render or enter a judgment after 
the time so fixed.'^^ Where a stipulation provides 
for giving the court more time to render decision 
than is prescribed by statute, rendition of judg¬ 
ment after expiration of the time prescribed is au- 
thorized.4® 

A stipulation by parties, permitting the trial court 
to render and enter judgment in vacation, does not 
authorize entry of judgment in vacation on findings 
materially different from those made in term time.'^'^ 


However, a stipulation that the court cojild sign 
findings of fact and judgment out of the county and 
out of term and mail them back does not limit the 
court to any specific decision announced or unan- 
nounced.48 ^ stipulation made subsequent to a 
decision of the supreme court modifying and affirm- 
ing the judgment appealed from, which recites that, 
pending the agreement, rights adjudged to either 
party by the judgment shall be held in abeyance, 
does not prevent the successful party from perfect- 
ing his judgment and inserting therein the costs al- 
lowed on appeal.'^^ 

A stipulation on the part of plaintiff*s attorney 
that final judgment would not be asked for without 
first notifying defendanfs nonresident counsel, and 
that no technical advantage would be taken be- 
cause of counsers absence, imposed no obligation to 
notify defendant^s counsel of a ruling denying de- 
fendant's motion for new triak^o Under a stipula¬ 
tion whereby defendant agreed to convey certain 


111.—^Blaine v. City of Chicago, 8 N. 

B.2d 939. 366 111. 341. 

(2) Where stipulation of parties 
related to amount recoverable and 
was not intended to include or ex¬ 
clude interest thereon, court did not 
err in adding interest to amount re¬ 
coverable.—^Kropp Forge Co. v. Em- 
ployers* Liability Assur. Corp., Lim¬ 
ited, of London. England. C.C.A,I11., 
159 F.2d 636. 

(3) Those defendants who slgned 
stipulation which provided for Inter¬ 
est In case of recovery could not com- 
plaln of allowance of interest on 
ground that pleadlngs dld not cover 
interest.—^Humble Oil & Refining Co. 
v. State, Tex.Clv.App., 162 S.W.2d 
119, error refused. 

(4) Stipulation for entry of an or- 
der allowing clalms on notes with ac- 
crued Interest prevented party to 
stipulation from contendlng that ac- 
crued interest on notes was not to be 
discounted.—In re Plankinton Bldg. 
Oo., C.C.A.W1S., 148 P.2d 119, certio¬ 
rari denied Harvey v. Grossman, 66 
S.Ct. 36, five cases, 826 U.S. 729, 
90 L.Bd. 433, and Plankinton Bldg. 
Co. V. Grossman, 66 S.Ct. 36, 826 U.S. 
729, 90 L.Ed. 433, and Harvey v. 
Grossman, 66 S.Ct. 37, 326 U.S. 729, 
90 L.Ed. 433. 

(5) Where it was stipulated that a 
decree as to inheritance tax should 
bear a deslgnated per cent interest 
If afflrmed, such an award of Inter¬ 
est was reQuired where the decree 
was modlfied and affirmed.—In re 
Felton’s Estate, 169 P. 662, 177 Cal. 
12 . 

38- Tex.—^Heldingsfelder v, Hogers, 

Civ.App., 96 S.W.2d 147. 

39. N.J.—Mahalley v. Evens, 171 A. 

315, 115 N.LEd. 434. 


Tex.—Ortlz Oil Co. v. Geyer, 159 S. 
W.2d 494, 138 Tex. 373. 

40. Alaska.—^Rains v. Alaska Consol. 
Oil Fields, 8 Alaska 256. 

41. La—Metropolitan Life Ins. Co. 
V. Lewis, App., 142 So. 721. 

42. U.S.—Barnldge v. U. S., C.C.A 
Mo., 101 P.2d 295--Krauss v. U. S., 
I).C.La, 51 F.Supp. 388, affirmed, C. 
C.A., 140 P.2d 510—U. S. V. Query, 
U.C.S.C., 37 F.Supp. 972, affirmed, 
C.C.A., Query v. U. S., 121 F.2d 631, 
certiorari denied 62 S.Ct. 295, 314 
U.S. 685, 86 L.Ed. 548, vacated on 
other grounds 62 S.Ct. 1036, 316 U. 
S. 653, 86 L.Ed. 1733, vacated on 
other grounds 62 S.Ct. 1122, 316 U. 
S. 486, 86 L.Ed. 1616. 

Ala.—Gordon v. Medders, 148 So. 135, 
226 Ala. 576. 

Colo.—Timpte v. Kayser, 69 P.2d 264, 
100 Colo. 662—Wade v. State, 47 P. 
2d 412, 97 Colo. 62. 

Idaho.—In re Idaho Mut. Ben. Ass’n, 
63 P.2d 1171, 66 Idaho 272. 

111.—Littel V. City of Peoria, 29 N.E. 

2d 533, 374 111. 344. 

La.—^Alfortish v. Wagner, 7 So.2d 
708, 200 La. 198. 

Mo.—^Hansen v, Ryan, 186 S.W.Zd 695 
—^Pearson Drainage List. v. Er- 
hardt, 201 S.W.2d 484, 239 Mo.App. 
845. 

N.Y.—Pines v. Beck, 90 N.B.2d 28, 300 
N.T. 181, motion denied 91 N.B.2d 
723, 300 N.T, 694—Siegel v. Tobias, 
19 N.T.S.2d 337, 173 Misc. 868. 

N.C.—B-C Remedy Co, v. Unemploy- 
ment Compensation Commission of 
N. C., 36 S.B.2d 733, 226 N.C. 62, 
163 AL.R. 773. 

Tex.—^Peavey-Moore Lumber Co. v. 
Spreckles, Civ.App., 153 S.W.2d 825, 
error refused. 


43. Cal.—^Deevy v. Tassi, 130 P.2d 
389, 21 Cal.2d 109. 

Mo.—^Hansen v. Ryan, 186 S.W.2d 
596—Panich v. Curtis, Owen, Puller 
Corp., App., 124 S.W.2d 619. 

N.T.—Servidone v. Hirschmann, 61 
N.Y.S.2d 917, 268 App.Dlv. 347, re- 
argument denied 52 N.T.S.2d 434, 
268 App.Div. 1075, affirmed 62 N.B. 
2d 232, 294 N.Y. 786. 

Fexsons not parties to stipulation 
A judgment, in action for manda- 
tory injunction for removal of ob¬ 
structione on a right of way created 
by a declaration of easement, which 
was based on a stipulation of settle- 
ment, was erroneous in so far as it 
purported to afford affirmativo re¬ 
lief against persons who were made 
parties defendant after action had 
been commenced and who were not 
parties to the stipulation of settle- 
ment.—^Bowler v. Apex Builders, 19 
N.T.S.2d 601, 269 App.Div. 834, 

44. Mont.—^Nepstad v. East Chicago 
Oil Ass'n, 9 P.2d 1074, 91 Mont. 366. 

Or.—^KotthofC v. Portland Seed Co., 
300 P. 1029, 137 Or. 162. 

45. Me.—^In re Robinson, 100 A. 373, 
116 Me. 125. 

60 C.J. p 88 note 49. 

46. N.T.—Ross V. Klng, 87 N.Y.S.2d 
243. 

47. Colo.—Wilson v, Collin, 102 P. 
21, 46 Colo. 412. 

48. N.C.—Dellinger v. Clark. 67 S.B. 
2d 448, 234 N.C. 419. 

49. Cal.—^Burr v. Maclay Rancho 
Water Co., 147 P. 990, 26 Cal.App. 
611. 

60. Colo.—Grimes ▼. John Harvey 
Fuel, ete,, Co.. 266 P. 204, 83 Colo, 
411. 
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§§ 27-28 


lands, and that, if he failed to do so within a stated 
time, judgment might to entered for plaintiff in a 
speci€ed sum, he could elect which of the alternative 
covenants to perform, and, if he declined to con- 
vey the lands, plaintiff would not be entitled to 
specific performance, but could enforce only the al¬ 
ternative covenant.5i Where the parties privately 
stipulated that default would not be entered for 
ninety days, and that defendant need not file plead- 
ings during such time, of which the court was not 
advised and by which it was not bound, it is in¬ 
cumbent on defendant, in order to take advantage of 
the stipulation, to appear at the appearance call of 
the docket and obtain an order extending the time 

to file a defense.®2 


§ 28. -As to Review 

General principies relating to the construction, op- 
eration, and effect of stipulations apply to the construc¬ 
tion and operation and effect of stipulations relating to 
appeais and other proceedings for review. 

General principies relating to the construction and 
to the operation and effect of stipulations, discussed 
supra §§ 11-17 apply to the construction and opera¬ 
tion and effect of stipulations relating to appeais and 
other proceedings for review,53 such as with respect 
to appeal bonds;^^ briefs;55 consolidation of ap¬ 
peais dismissal of appeal disposition of the 
appeal, as by affirmance, reversal, or modification 
of the judgment rendered below;58 participation 
of justices in opinion of reviewing court regardless 


61. Wls.—state v. Circuit Court of 
St. Crolx County, 203 N.W. 923, 
187 Wls. 1. 48 A.L..R. 894. 

52. Ga.—^Praser V. Neese, 137 S.B. 
550, 163 Oa. 843. 

53. Cal.—Garfleld v. Board of Medl- 
cal Examiners, 221 P.2d 705, 99 
Cal.App.2d 219—Rahim v. Akbar, 
207 P.2d 80, 92 Cal.App.2d 383— 
Rlverside Rancho Corp. v. Cowan, 
193 P.2d 480, 85 Cal.App.2d 566— 
In re Cohn*s Estate, 98 P.2d 521, 
second case, 36 Oal.App.2d 676. 

Colo.—^In re Maikka’s Estate, 134 P. 
2d 723, 110 Colo. 433. 

Fla.—Schrlver v. Tucker, 42 So.2d 
707. 

Ind.—Cole v. Sheehan Const Co., 67 
N.E.2d 625, 115 Ind.App. 803. 

lowa.—^Bates v. American Trust & 
Savlngs Bank of Le Mars, 273 N. 
W. 867, 223 lowa 729. 

Ky.—Samuels v. Commonwealth, 49 
S.W.2d 312, 243 Ky. 523, 

La.—Schnelder v. Manlon, 46 So.2d 
58, 217 La. 118. 

Mlch.—Massachusetts Mut. Life Ins. 
Co. V. Sutton, 270 N.W. 748, 278 
Mlch. 457. 

Mlss.—Tatum v, Sclscoe, 199 So. 70, 
189 Mlss. 803. 

N.J.—^Hackettstown Nat Bank v. 
Smith, 6 A.2d 485, 126 N.J.Eq. 483, 
afflrmed 6 A.2d 486, 126 N.J.Eq. 482 
—^Hickory Grill v. Admlral Trad- 
Ingr Corp., 81 A.2d 187, 14 N.J.Super. 
1 . 

N.T.—Sklnner v, Paramount Plctures, 
63 N.E.2d 64, 294 N.T. 474—Chel- 
rob, Inc., v. Barrett, 49 N.E.2d 994. 
290 N.T. 525—^Langrley v. Hennes- 
sey. 289 N.T.S. 73, 248 App.Div. 
797—^Tamanaka & Co. v. Dunbar, 
2 N.T.S.2d 220, 166 Mlsc. 729. af- 
firmed 7 N.T.S.2d 671, 266 App.Dlv. 
767—People v. Haagr, 7 N.T.S.2d 
169. 

N.C.—^Mason v. Moore County Board 
of Com*rs, 61 S.E.2d 6, 229 N.a 626 
—State V. Mlller. 199 S.E. 89, 214 
N.C. 317. 

N.D.—Mongeon v. Burkeblle, 65 N.W. 
2d 445. I 
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Or.—^Durkhelmer Inv. Co. v. Zeli, 90 

P.2d 213, 161 Or. 434—Neilson v. 

Tltle Guaranty & Surety Co., 199 

P. 948, 101 Or. 262. 

Tex.—Texas Liquor Control Board v. 

Salz, Civ.App.. 220 S.W.2d 602. 

Wls.—^Hughes V. Petter, 49 N.W.2d 

280, 259 Wls. 411—Olen v. Waupaca 

County. 300 N.W. 178, 238 Wls. 442. 
60 C.J. p 88 note 59. 

Partloular stipnlaldons 

(1) No exceptions to be flled or no 
appeal taken.—^McRoberts v. Bums, 
88 A.2d 741, 371 Pa. 129. 

(2) Allowance of interest If Judg¬ 
ment should be afflrmed.—^U. S. Cas. 
Co. V. Distrlct of Columbla, to Use of 
North American Cernent Corp., 107 
P.2d 652, 71 APP.D.C. 92. 

(3) Jolning addltlonal persons as 
parties bound by decree.—^Pojtik v. 
Lawson, 6 N.W.2d 895, 803 Mlch. 668. 

(4) Opinion to awalt decislon of 
another case pending In the United 
States supreme court.—Campbell v. 
Department of Labor and Industries, 
169 P.2d 245, 26 Wash.2d 966. 

Parties 

Where appellee had stipulated that 
moneys owing by other parties to the 
suit to appellants and claimed by 
appellee should be pald to desig- 
nated persons and held pending decl- 
slon on appeal taken by appellants 
alone, appellee could not be heard 
to say there was a defect of parties. 
—Shepherd v. Haymond, 166 S.W.2d 
812, 291 Ky. 780. 

StlpTilatloiui after appeais 

In foreclosure suit, stipulations 
after appeais were perfected should 
be enforced, where rights and Inter- 
Bsts of recelver were sufflclently 
safeguarded.—Qardner v. Grand 
Beach Co., C.C,A.Mich., 48 P.2d 491, 
followed in Grand Beach Co. v. Gard- 
ner, 61 P.2d 1077. 

Supersedeas 

Where parties stipulated that wrlt 
of supersedeas might issue, the dls- 
trict court of appeal granted the 
wrlt staylng the trial pending deter- 
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mlnation of appeal from order deny- 
Ing motlon for change of place of tri¬ 
al.—^Willingham v. Pecora, 104 P.2d 
406, 40 Cal.App.2d 123. 

54. Piling addltlonal bond 

Pact that parties stipulated second 
appeal bond might be flled within 
five days did not entltle appellant to 
flle third bond where second was de¬ 
fective.—^Howland v. Scott, 9 P.2d 
824. 215 Cal. 301. 

55. Remarks of trial Judge 

An agreement permitting appellee 
to print in his brief ali or any part 
of trial Judge*s remarks is binding 
on the courts as well as on the par¬ 
ties.—Gorham v. Paciflc Mut. Life 
Ins. Co. of Callfornia, 1 S.B.2d 669, 
215 N.C. 195. 

56. Pia.—^Economy Cash & Carry 
Cleaners v. Cleaning, Dyeing & 
Pressing Board, 174 So. 829, 128 
Pia. 408. 

57. U.S.—Weilbacher v. J. H. Win¬ 
chester & Co., C.A.N.T., 197 P.2d 
303. 

Cal.—Crow v. Madsen, App., 111 P.2d 
663—^In re Lawrence*s Estate, 97 
P.2d 850, 36 Cal.App.2d 377. 

Okl.—Davis v. State, 136 P.2d 997, 
76 Okl.Cr. 246. 

60 C.J. p 88 note 59 [e]. 

Wlthdrawal of motlon to dismlss 
Where attorney for the people 
withdrew, in accordance with agree¬ 
ment with defendant, his motlon to 
dismiss appeal on ground that it was 
not perfected in accordance with stat¬ 
ute, attorney was precluded thereby 
from making such point on defend- 
ant’s appeal.—^People v. Booth, 67 
N.E.2d 214, 324 Ill.App. 69, reversed 
on other grounds 61 N.E.2d 370, 390 
111. 380. 

Amendment of deoree on dismissal of 
appeal 

Pia-—Armstrong v. Browning, 165 
So. 30. 122 Fla. 319. 

58. U.S.—C. I. R. V. Baum, C.A.Tex., 
199 P.2d 267. 

Ala.—Crumley v. Thompson, 170 So. 
99, 27 Ala.App. 270. 
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of presence for argument;59 and transcript or bili 
of exceptions on appeal.^o The stipulation of the 
parties may limit or control the matters or issues 
to be considered on appeal,®! it has been held 
that the appellate court is not inclined to favor 
limitation of the scope of its consideration by stip- 
ulations, even in instances wherein such stipulations 
have been entered into fairly and openly by coun- 
sel of the respective parties.®^ Where the parties 
could not agree on appeal with respect to what was 
intended to be considered as within the term “rec- 
ords/’ as used in a stipulation on appeal, the stipu¬ 
lation will be disregarded by the supreme court.®® 
The agreement of counsel as to proper interpreta- 
tion of a decree, although not binding on the appel¬ 


late court, will be given weight.®^ A stipulation that 
the judgment be reversed and costs on appeal taxed 
against respondent has been held sufficient to re- 
store jurisdiction of the trial court over the subject 
matter of the judgment.®® 

§ 29. - Other Stipulations 

The courts have Judicially construed stipulations 
relating to assumption of liabillty, payment, powers of 
a recelver, rent, and other particular matters. 

In addition to the particular stipulations already 
discussed supra §§ 18-28, other stipulations have 
received judicial construction, and their operation 
and effect have been determined,®® such as stipula¬ 
tions relating to allowance of personal expenses to 


Cal.—People v. Williams, 167 P.2d 
488, 73 -Cal.App.2d 852—In re Be- 
ville’s Estate. 152 P.2d 229, 66 Cal. 
App.2d 271. 

Gonfesslon of error 
Stipulation, to effect that trial 
courfs judg-ment should be reversed 
and trial court ordered to restate its 
conclusions of law, so as to state 
that defendants were, and that plain- 
tiffs were not, entitled to have their 
title to real estate quleted, was in 
effect a confession of error by plain- 
tiffs, and, therefore, trial courfs 
judgment in favor of plaintiffs would 
be reversed and court ordered to re¬ 
state its conclusions of law, in ac- 
cordance with stipulations, and enter 
judgment accordlngly.—Stanley v. 
Phillippe, 105 N.E,2d 173, 122 Ind. 
App. 369. 

Improvident stipulation 
Where parties stipulated that if 
trial judge’s direction of verdict in 
favor of plaintiff in replevin action 
was wrong, Judgment was to be en¬ 
tered for defendants for a return of 
the goods, appellate court, on sus- 
tainlng defendants’ exceptions, would 
vacate the stipulation on ground that 
it was improvident and would award 
a new trial.—Lincoln Electric Co. v. 
Sovrensky, 26 N.E.2d 378, 305 Mass. 
476. 

69. Cal.—Straus v. Straus, 42 P.2d 
378, 4 Cal.App.2d 461. 

60. Cal.—^Watkins v. Roth, 118 P.2d 
860, 47 Cal.App.2d 693. 

Neb.—^Underwriters Acceptance Corp. 
V. Dunkin, 41 N.W.2d 856, 152 Neb. 
550. 

60 C.J. p 88 note 59 [d]. 

178 » of wlre recorder 

Where accused’s counsel slgned 
certiflcate appearing in case-made 
that the foregoing case-made “con- 
tains a full, true, correct and com¬ 
plete copy of the transcript and ali 
the proceedings in said cause,” ac- 
cused could not be heard to complain 
that the proceedings were taken on 
a wlre recording machine and later 


transcribed rather than taken in 
shorthand by court reporter as re- 
quired by statute.—^Antrim v. State, 
220 P.2d 846, 92 Okl.Cr. 91. 

61. Ark.—Rowe v. Housing Authori- 
ty of City of Little Rock, 249 S.W. 
2d 551. 

Cal.—Phillips V. Patterson, 93 P.2d 
807, 34 Cal.App.2d 481—Gordon v. 
Kifer. 79 P.2d 164, 26 Cal.App.2d 
252. 

Fla.—Fouts V. Fouts, 61 So.2d 322. 
Me.—State v. Harnum, 56 A.2d 449, 
143 Me. 133. 

Mass.—^Derderian v. Union Market 
Nat. Bank of Watertown, 95 N.E.2d 
552, 326 Mass. 538. 

Or.—City of Portland v. Duntley, 203 
P.2d 640, 185 Or. 366. 

Wls.—Lamasco Realty Co. v. City of 
Milwaukee, 8 N.W.2d 372, 242 Wis. 
357, rehearing denied 8 N.W.2d 866, 
242 Wls. 357—Olen v. Waupaca 
County, 300 N.W. 178, 238 Wis. 442. 
60 C.J. p 88 note 59 [f]. 

Daxnages 

(1) A stipulation by counsel that, 
on review of the cause, the amount 
of damages as flxed by the judgment 
was not involved foreclosed further 
consideration of question of damages. 
—Oversmith v. Lake, 295 N.W. 339, 
295 Mich. 627. 

(2) Defendants* contention that 
evidence showed an amount of dam¬ 
ages less than that awarded for med- 
ical expenses, etc., could not be con¬ 
sidered, where defendants stipulated 
that defendants would present no 
question on appeal concernlng amount 
or excessiveness of damages.—Stickel 
v. San Diego Elee. Ry. Co., 195 P.2d 
416, 32 Cal.2d 157. 

Error in rejeoting evidence 
Appellate court could not conslder 
alleged error in rejecting evidence 
attacklng foreclosure proceedings, 
where proceedings were absent and 
stipulated to be regular.—^Roberts 
Land & Improvement Co. v. Dallas, 
11 P.2d 1103, 124 CaLApp. 86. 

62. Kan.—^In re Williams’ Estate, 160 
P.2d 260, 160 Kan. 220. 
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63. Okl.—^In re Initiative Petition 
No. 158, State Question No. 229, 
106 P.2d 786, 188 Okl. 111. 

64. Ala.—Badham v. Badham, 14 So. 
2d 730, 244 Ala. 622. 

65. Cal.—Barton v. Maal, 55 P.2d 
629, 12 Cal.App.2d 363. 

66. U.S.—Future Fashions v. Amer¬ 
ican Sur. Co. of N. T., D.C.N.Y., 
68 F.Supp. 36—In re Bowen, D.C. 
Pa., 46 F.Supp. 631—^Pettibone v. 
Cook County, D.C.Minn., 31 F.Supp. 
881, afflrmed, C.C.A., 120 F.2d 860— 
Western Wheeled Scraper Co. v. 
U. S., CtCl., 13 F.Supp. 762, cer¬ 
tiorari denied 57 S.Ct 32, 299 U.S. 
569, 81 L.Ed. 419. 

Cal.—Record v. Indemnity Ins. Co. 
of North America, 229 P.2d 861, 
103 Cal.App.2d 434—In re BendelPs 
Estate, 138 P.2d 378, 69 Cal.App. 
2d 166—Metropolitan Water Dist. 
of Southern California v. Adams, 
134 P.2d 882, 67 Cal.App.2d 574. 
D.C.—^McDonald v. McDonald, 189 F. 
2d 24, 88 U.S.App.D.C. 272—Til- 
brook V. Forrestal, D.C., 66 F.Supp. 
1 . 

Ga.—Pullman Co. v. Suttles, 199 S.E. 
821, 187 Ga. 217. 

111.—People ex rei. Brenza v. Ander- 
son, 103 N.E.2d 629, 411 111. 252— 
Tuthill V. Rendleman, 66 N.B.2d 
376, 387 111. 321. 

lowa.—Olson v. Abrahamson, 241 N. 

W. 454, 214 lowa 150. 

Ky.—Ballard v. Adair County, 104 
S.W.2d 1100, 268 Ky. 347. 

Mont.—Glacier County v. Schlinski, 
300 P. 270, 90 Mont. 136. 

N.J.—^New Jersey Suburban Water 
Co. V. Town of Harrison, 3 A.2d 
623, 122 N.J.Law 189. 

N.T.—^Harrison v. New York Cent. R. 
Co., 6 N.Y.S.2d 978, 266 App.Div. 
183, reargument denied 8 N.Y.S.2d 
1017, 256 App.Div. 1032, afflrmed 
22 N.E.2d 483, 281 N.Y. 663—In re 
Arsdale’s Will, 76 N.Y.S.2d 487, 190 
Misc. 968—In re Eakins* Will, 9 
N.Y.S.2d 672, 170 Misc. 69—Mc- 
Greevey v. New York Cent. R. Co., 
266 N.Y.S. 211. 143 Misc. 519—Sea- 
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defendant,67 appointment of an administrator,68 as- 
sumption of liability,69 disposition of fund in regis- 
try of court,70 execution of contracts,7i exercise of 
an option,72 extension of a preliminary restraining 
order,73 notice,74 parties,75 payment,76 or powers of 
a receiver.77 The courts have also construed stip- 
ulations as to release,78 rent,76 report of an in¬ 
vestigator,80 retum of an amount deposited in 
escrow,8i reservation of daim for damages in fu¬ 
ture suit,82 returns of eviction notices,83 sale of the 
property in litigation and substitution therefor of 
the proceeds,84 substitution for plaintiff’s name,85 
sureties on bond,80 tender of costs prior to trial,87 
or trust fund under a will.88 


§§ 29-30 

§ 30. Rescission, Withdrawal, Abrogation, 
Waiver, or Abandonment 

Stipulatlons with respect to the conduct of a pend- 
Ing cause cannot ordinarily be repudlated or wlthdrawn 
from by one party without the consent of the other, 
except by leave of court on cause shown; but a stipu- 
latlon may be abrogated, waived, or abandoned by acts 
of both parties, which constitute a Virtual disregard 
thereof, or one of the parties may waive the benefit 
thereof by his acts. 

Stipulations with respect to the conduct of a pend- 
ing cause cannot ordinarily be repudiated or with- 
drawn from by one party without the consent of the 
other, except by leave of court on cause shown ;89 
and this is especially true after he has received the 


STIPULATIONS 


feld ReaJty Corp. v, Thomas, 112 
N.T.S.2d 839. 

N.C.—^Mclver Park, Inc., v. Brlnn, 27 
S.E.2d 548, 223 N.C. 602. 

Ohio.—^Union Ice Corp. v. City of 
Nlles, 13 Ohlo Supp. 115. 

S.D.—Scovel V. Pennington County, 
282 N.W. 624. 66 S.D. 311. 

Wash.—^In re TembreulPs Estate, 221 
P.2d 821, 37 ■Wash.2d 93—Jones v. 
Jones, 161 P.2d 890, 23 Wash.2d 667 
—Tucker v. Brown, 160 P.2d 604, 20 
Wash.2d 740—In re Wltte’s Estate, 
160 P.2d 696, 21 Wash.2d 112. 

60 C.J. p 89 note 62. 

Procednral matters 
A valld stipulation precludes ob- 
jection to procedural matters ex- 
pressly or Impliedly agreed on.—City 
of Los Angelos v. Cole, 170 P.2d 928, 
28 Cal.2d 609—Sterllng Drug v. Bena- 
tar, 221 P.2d 966, 99 Cal.App.2d 393. 

67. U.S.—U. S. V. Stone, 111., 187 F. 
577, 109 C.C.A. 267. 

60 C.J. p 89 note 63. 

68. Neb.—^In re Wortman*s Estate, 
12 3Sr.W.2d 701, 144 Neb. 141. 

N.D.—Punston v. Little, 25 N.W.2d 
92, 76 N.D. 60. 

69. Mo.—^Monsanto Chemical Works 
v. American Zinc, Lead & Smelting 
Co., 263 S.W. 1006. 

60 C.J. p 89 note 64. 

70. U.S.—^Hoyt V. Emplre Oil & Re- 
flning Co., D.C.Mich., 52 F.Supp. 
744. 

71. Ark.—^Harrls v. Blackburn, 219 
S.W.2d 922, 216 Ark. 196. 

72. Fla.—Welch v. Gray Moss Bond- 
holders Corp., 175 So. 629, 128 Fisu 
722. 

73. U.S.—Six Companles v. Stlnson, 
D.C.Nev., 68 F.2d 649. 

74. Ind.—Wlndhorst v. City of In- 
dlsuiapolis, 188 N.E. 328, 99 Ind. 
App. 226. 

lowa.—^Bates v. Farmers Losin & 
Trust Co. of lowa City, 291 N.W. 
184, 227 lowa 1347. 

75. Cal.—Standard Oll Co. of CaJi- 
fornla v. John P. Mills Organiza- 
tion, 43 P.2d 797, 3 Cal.2d 128— 


Martin v. Pacific Southwest Royal- 
tles, 106 P.2d 443, 41 Cal.App.2d 
161. 

Idaho.—^Hanson v. Rogers, 32 P.2d 
126. 64 Idaho 360. 

76. U.S.—U. S. Fldelity & Guaranty 
Co. V. Lawson, D.C.Ga», 16 F.Supp. 
116. 

Cal.—Publishers Distributing Service 

V. Southern California School Book 
Depository, 58 P.2d 401, 14 CaJ.App. 
2d 448. 

Tex.—Simon v. State Mut. Life As- 
sur. Co., Civ.App., 126 S.W.2d 682, 
error refused. 

60 O.J. p 89 note 65. 

Conslderatlon. for payment 
U.S.—Strongin v. International Ac- 
ceptance Bank, C.C.A.N.T., 70 F.2d 
248, certiorari denied 65 S.Ct 86, 
293 U.S. 675, 79 L.Ed. 673. 

Payinen.t for oovenant not to sue 
111.—^McManaman v. Johns Manville 
Products Corp., 72 N.E.2d 741, 331 
IlhApp. 178, afflrmed 81 N.E.2d 137, 
400 111. 423. 

Beturn. of payuent 
Ark.—^Kromray v. Stobaugh, 208 S.W. 
2d 171, 212 Ark. 377. 

77. Cal.—Kato v. Busick, 162 P. 108, 
174 Cal. 118. 

60 C.J. p 89 note 66. 

78. D.C.—Austin v. Bass, 163 F.2d 
767, 82 U.S.APP.D.C. 331. 

Wash.—Tucker v. Brown, 160 P.2d 
604, 20 Wash.2d 740. 

79. Pa.—In re Chapmaji*s Estate, 
Orph., 32 Erie Co. 262. 

60 C.J. p 89 note 67. 

Applloatlon of rents collected by re- 
ceiver 

lowa»—Olson v. Abraiiamson, 241 N. 

W. 464, 214 lowa 160. 

80. Wash.—^Jones v. Jones, 161 P.2d 
890, 23 Wash.2d 667. 

81. Wis.—^Ryan v. Berger, 40 N.W. 
2d 601, 266 Wis. 281. 

89. Tenn.—^Tillman v. Lewisburg & 
N. R. Co., 182 S.W. 697, 133 Tenn. 
664, L.R.A.1916D 269. 

60 C.J. p 90 note 68. 
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r83. Okl.—Irion v. Griffln, 170 P.2d 
226, 197 Okl. 279. 

84. lowa.—^Lovrien v. Fitzgerald, 49 
N.W.2d 846, 242 lowa 1268. 

N.T.—Svenska Taendsticks Fabrik 
Aktiebolaget v. Bankers Trust Co., 
196 N.E. 748, 268 N.T. 73. 

Utah.—^Wasatch Livestock Loan Co. 

V. Nielson, 61 P.2d 616, 90 Utali 331. 
Proceeds treated as realty 

The fact that testatrix* realty was 
sold pendente lite did not prevent ap- 
pllcation of the rule that in litigation 
afCecting the title to, ownership of, 
or Interest In, realty, the heirs and 
devisees are indispensable parties, 
where a stipulation signed by the 
parties provided that net proceeds 
of sale should be treated as though 
they were realty.—Sullivan v. Albu- 
Quergue Nat. Trust & Sav. Bank of 
Albuguergue, 188 P.2d 169, 61 N.M. 
456. 

85. Pa.—Smith v. Pennsylvania R. 
Co., 166 A. 89, 304 Pa. 294—Hors- 
field V. Metropolitan Life Ins. Co., 
189 A. 892, 124 Pa.Super. 468. 

86. Mich.—Sauer v. Detroit Fidel- 
ity & Surety Co., 213 N.W. 98, 237 
Mich. 697, 61 A.L.R. 1485. 

60 C.J. p 90 note 69. 

87. Idaho.—Randall v. U. S. Fidelity 
& Guaranty Co., 23 P.2d 319, 63 
Idaho 310. 

88. Wis.—In re Leonard*s Will, 230 
N.W. 716, 202 Wis. 117. 

60 C.J. p 90 note 70. 

89. U.S.—Jones v. U. S., C.C.AIll., 
72 P.2d 873—General Electric Co. v. 
Wagner Electric Mfg. Co., C.C.N.T., 
123 F. 101, afflrmed 130 F. 772, 66 C. 
C.A. 82. 

Cal,—Gonzales v. Pacific Greyhound 
Lines, 214 P.2d 809, 34 Cal.2d 749— 
Palmer v. City of Long Beach, 199 
P.2d 962, 33 Cal.2d 134—Andrew v. 
Bankers* & Shippers’ Ins. Co. of 
New York, 13 P.2d 616, 126 Cal, 
App. 24. 

Fla.—^Penney v. First Trust & Sav- 
ings Bank, 136 So. 805, 102 Fla. 186. 
lowa.—Corpus Juris guoted In Bur- 
nett V. Poage, 29 N.W.2d 431, 434, 
239 lowa 31. 
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benefits contemplated by the stipulation,S0 or where 
it has been so acted on that the parties cannot be 
placed in statu quo.^i Under some circumstances, 
however, a party may withdraw from a stipulation 
or agreement, where there has been no injury to 
the other party, ^ 2 and the right to repudiate a stip¬ 
ulation is recognized where it is shown that it was 
inadvertently or mistakenly made, provided notice 
is given to the opposite party in sufficient time to 
prevent prejudice.^S 

A party may be permitted to withdraw a stipula¬ 
tion if it appears that it was executed by his solicitor 
without authority and without full knowledge of its 
contents, and that the party subsequently repudiated 
the action of the solicitor;®^ and where a party, by 
stipulation, inadvertently admitted facts which are 
not true, he may withdraw such admission on time- 
ly notice, provided nothing prejudicial to the ad¬ 
verse party has occurred since it was made.^s So 
it has been held that a stipulation postponing the 
trial of a case to abide the determination of an- 


other may be rescinded, i£ the case in which the 
decision is awaited is not determined within a rea- 
sonable time.®® It has also been held that on a new 
trial, either party may, as a matter of right, with¬ 
draw from and repudiate an agreed statement of 
facts had at a former trial, by giving proper and 
timely notice thereof to the opposite party, provided 
the opposite party is not injured therehy.®*^ If the 
stipulation is obtained by fraud, it may be repudiated 
on discovery of the fraud and treated as void ab 
initio.®® 

Abrogation, waiver, or abandonment Generally, 
a stipulation may be rescinded or abandoned by the 
parties thereto.®® Such rescission or abrogation 
need not be formal,i and the stipulation may be 
abrogated, waived, or abandoned by acts of both 
parties, which constitute a virtual disregard there¬ 
of.® So also, one of the parties may waive the 
benefit of the stipulation by his acts,® as where he 
takes some step in conflict with the provisions of the 
agreement.^ Where a stipulation has been aban- 


Mass.—^Kalika v. Munro, 83 N.E.2d 
172, 323 Mass. 542—Lordng v. Mer- 
cier, 63 N.E.2d 466, 318 Mass. 599. 
Mo.—State ex rei. Nat, Lead Co, v. 

Smith, App., 134 S.'W’.2d 1061. 
Mont.—Read v. Lewls and Clark 
County, 178 P. 177, 55 Mont. 412. 
N.M.—Wllson V. Rowan Drilling Co., 
227 P.2d 365, 55 N.M. 81. 

Okl.—Volghtlander v. State ex rei. 

Bamett, 52 P.2d 60, 175 Okl. 165. 

60 C.J. p 90 note 71. 

Snlinilssloii on agxeed facts 

Where cause Is submitted on 
agreed facts, party cannot seek recon- 
sideration of adverse decision on dif¬ 
ferent facts except on ciear show- 
ing of fraud or mistake not charge- 
able to him and resultlng in uncon- 
scionable injustlce.—Cameron v. Penn 
Mut. Life Ins. Co„ 173 A. 344, 116 N. 
J.Eql. 311. 

90« Cal.—Witaschek v. Witasohek, 
132 P.2d 600, 66 Cal.App.2d 277. 
lowa.—Corpus Jnrls q.noted in Bur- 
nett V. Poage, 29 N.W.2d 431, 434, 
239 lowa 31. 

€0 C.J. p 90 note 72. 

91. Qa.—Johnson v. Wright, 19 Ga, 
512. 

lowa.—Corpus CTnrls q.noted In Bur- 
nett V. Poage, 29 N.W.2d 431, 434, 
239 lowa 31. 

92. Ga.—^Branch v. State, 3 S.E.2d 
230, 60 Ga.App. 196. 

93. TT.S.—Russell-Miller Mill. Co. v. 
Todd, C.A.Ga., 198 F.2d 166. 

Ky.—World Pire & Marine Ins. Co. 
V. Tapp, 161 S.W.2d 428, 286 Ky. 
650. 

94. 111.—^Brockway v. McClun, 148 
I11.APP. 465, afflrmed 90 N.E. 874, 
243 111. 196. 


Ky.—Corpus Juris cited in World 
Pire & Marine Ins. Co. v. Tapp, 
161 S.W.2d 428, 430, 286 Ky. 650. 
95- U.S.—Skidmore v. John J. Ca- 
sale, Inc., D.C.N.T., 66 P.Supp. 282, 
afflrmed in part and reversed In 
part on other grounds, C.C.A., 160 
P.2d 627, certiorari denied 67 S.Ct 
1205. 331 U.S. 812, 91 L.Ed. 1832. 

60 C.J. p 90 note 75. 

96. Ky.—Martin v. Martin, 107 S.W. 
771, 32 Ky.L. 1100. 

60 C.J. p 90 note 76. 

97. Ga.—^U. S. Pidelity & Guaranty 
Co. V, Clarke, 2 S.E.2d 608, 187 Ga. 
774. 

98- Mass.—^Powell v. Turner, 28 N.B. 
453, 139 Mass. 97. 

99. U.S,—Bogart v. U. S., C.A.Kan., 
169 P.2d 210. 

1- U.S.—Bogart v. U. S., supra. 

N.D.—^Roe V. Hetherington, 24 N.W. 
2d 56, 74 N.D. 692. 

2. U.S.—Bogart v. U. S., C.AKan., 
169 P.2d 210. 

111.—Corpus Juris cited in Vidon v. 
Roberts, 69 N.E.2d 721, 724, 330 111. 
App. 104. 

N.D.—Corpns Jnris q,noted in Roe v. 
Hetherington, 24 N.W.2d 66, 62, 74 
N.D. 692. 

60 C.J. p 90 note 78. 

Agreed oase 

(1) An agreement to a case stated 
may be rescinded either by tacit or 
express consent, and the abandon¬ 
ment of it is satisfactorily evinced 
by the parties subsequently pleading 
to issue, and, when thus abandoned, 
it is not evidence which may be given 
to the jury on the trial of the cause. 
—^Philadelphia Sav, Pund Soc. v. City 
of Bethlehem, 17 A.2d 750, 143 Pa. 
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Super. 449—Gibson v. Rowland, 36 
Pa.Super. 168—McLughan v. Bovard, 
4 Watts, Pa., 308. 

(2) Refusal to pemiit parties to 
rescind agreed statement of facts 
was held not abuse of discretion.— 
McPaddin v. Bland, 144 S.B. 692, 147 
S.C. 27. 

3. N.D.—Corpus Jnris quoted in Roe 
V. Hetherington, 24 N.W.2d 56, 62, 
74 N.D. 692. 

Okl.—Corpns Jnris cited in Gorman 
V. Wilson, 98 P.2d 600, 602, 186 
Okl. 435. 

W.Va.—Meyn v. Dulaney-Miller Auto 
Co., 191 S.E. 658, 118 W.Va, 646. 

60 C.J. p 91 note 79. 

DisafOrmance 

Where contesting legatees did not 
consent to stipulation for settlement 
of claim and stipulation was entered 
into subject to court's approval and 
was disafflrmed by claimant before 
judgment was rendered, stipulation 
could not be relled on by claimant to 
overcome objectlons of contesting 
legatees.—^In re KnifCen’s Estate, 286 
N.W. 8, 231 Wis. 689. 

Xdmltation of issnes 
In order to waive a stipulation of 
llmitatlon of Issues by acquiescence, 
a party must voluntarlly join In litl- 
gatlng an issue not pleaded, which 
could have been ruled out of the case 
by timely objectlon.—^B^rst Nat. Bank 
in ALbuquerque v. Rowe, 199 P.2d 987, 
62 N.M. 366. 

Acts held not to constitute waiver 
lowa.—^Yost V. Devault, 9 lowa 60. 
Wls.—^Town of Pox Lake v. Town of 
Trenton, 12 N.W.2d 679, 244 Wis. 
412. 


4. N.D.—Corpus Jttris quoted in Boe 
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doned after having been found by the court to be 
inadequate, the court may thereafter properly refuse 
an offer of admissions contained in the stipulation.^ 

§ 31. Enforcement of Stipulation in General 

a. In general 

b. Methods of enforcement 

a. In General 

It Is generally the pollcy of the courts to enforce 
valld etlpulatlonsy uniess good cause Is shown for not 
dolng so, but a stipulation wlll not be enforced In favor 
of one who failed to comply with the conditlons under 
which it was made. 

Since, as discussed supra § 2, stipulations are fa- 
vored by the courts, it is the policy of the courts to 
enforce valid stipulations, uniess good cause is 
shown for not doing sofi Nevertheless, stipulations 
will not be enforced under all circumstances.'^ Even 
though the agreement relates to matters which may 
be validly made the subject of stipulation, the court, 
in its discretion, as discussed infra §§ 34-36, may set 
aside a stipulation on numerous grounds, such, for 


instance, as fraud, undue influence, or collusion, 
mistake, false statements innocently made, inad- 
vertence or improvidence in making the stipula¬ 
tion, and on other grounds; and the existence of 
any of these grounds will constitute sufficient rea- 
son for refusing to enforce a stipulation on applica- 
tion of the partv relying thereon. 

In order that a party may avail himself of the 
benefit of a stipulation, he must show a striet com- 
pliance therewith,8 and a stipulation will not be en¬ 
forced in favor of one who has failed to comply 
with the conditions under which it was made.^ 
Also, a stipulation will not be enforced if it is 
contradictory and confusing and stands in the way 
of a true determination of the rights of the par¬ 
ties,or where it is subject to different construc- 
tions and there is a disagreement as to what was 
intended to be included therein,ii nor will an agree¬ 
ment by counsel be enforced where it is so unrea- 
sonable as to carry on its face a presumption of bad 
faith.i2 Laches in failing to take steps to enforce 
the stipulation may constitute a sufficient ground to 
refuse enforcement thereof.^® 


V. Hetherington, 24 N.W.2d 66, 62, 
74 N.D. 692. 

60 C.J. p 91 note 80. 

5. Pa.—^PhiladelpWa Sav. Pund Soc, 
V. City of Bethlehem, 17 A.2d 760, 
143 Pa.Super. 449. 


6. U.S.—^Byars v. C. I. R,, C.C.A.6, 
138 F.2d 613. 

Pia.—Dunscombe v. Smith, 190 So. 
796, 139 Pia. 497—Welch v. Gray 
Moss Bondholders Corp., 176 So. 
629, 128 Fla. 722—^Esch v. Porster, 
168 So. 229, 123 Fla. 905—^Penney v. 
Pirst Trust & Savings Bank, 135 
So. 805, 102 Fla. 185. 
lowa.—Corpns Juris anoted in Bur- 
nett V. Poage, 29 N.W.2d 431, 436, 
239 lowa 31. 

Mo.—Ward v. Kurn, 132 S.W.2d 246, 
234 Mo.App. 241. 

N.Y.—^Nat. Chautauqua County Bank 
of Jamestown v. Reynolds, 299 N.T. 
S. 263, 164 Misc. 663, afflrmed 4 N. 
Y.S.2d 176, 264 App.Div. 646—De ] 
Santolo V. La Porte, 89 N.Y.S.2d 
114—^In re Kellas' Satate, 40 N.Y.S. 
2d 665, afflrmed 46 N.Y.S.2d 884. 
267 App.Dlv. 924, appeal denied 48 
N.Y.S.2d 686, 267 App.Div. 1006. 
Or.—Berger v. Loomls, 131 P.2d 211, 
169 Or. 675, 144 A.L.R. 636. 

60 C.J. p 91 note 85. 

Season. for mle 

A stipulation between parties made 
In open court constitutes not only an 
agreement between the parties but 
1>etween the parties and the court, 
and the court is bound to enforce the 
agreement for the benefit of the par¬ 
ty Interested and for the protection 
of the court*s own dlgnlty.—Webster 


y. Webster, 14 P.2d 622, 216 Cal. 486 
—Catheart v. Gregory, 113 P.2d 894, 
46 Cal.App.2d 179. 

Discretion 

The enforcement of a stipulation, 
extending the time of defendant to 
file a swom answer which is broad 
enough to cover a demurrer or a mo- 
tlon to strike. Is within the discre¬ 
tion of the trial court.—Woods v. 
First Nat. Bank of Chicago, 41 N.E. 
2d 236, 314 IlLApp. 340. 

Dlscnsslons or tmderstandlngs be¬ 
tween proctors could not supplant | 
formal stipulation.—^The Cockatoo, C. 
C.A.N.Y., 61 P.2d 889, certiorari de- 
nied Howard v. Randall & McAlllster, 
63 S.Ct. 292, 287 U.S. 669, 77 Li.Ed. 
676. 

7. Mont—MeCarthy v. Employers’ 
Fire Ins. Co., 37 P.2d 679, 97 Mont 
640, 97 A.L.R. 292. 

Neb.—^Rose v. Kahler, 38 N.W.2d 391, 
151 Neb. 632. 

Tex.—Cullers v. Platt, 16 S.W. 1003, 
81 Tex. 258. 


8. N.Y.—^Burkard v, Stephan Bldg. 
& Const Co., 144 N.Y.S. 775, 160 
App.Div. 60. 

Reqnest for presentment to Jury 
Paliure to read to Jury stipulation 
which was entered into the record as 
to what a witness for defendant 
would testify to If called was not 
error, in absence of request that 
such evldence be presented to jury. 
—State V. Oldham, Ohio App., 84 N. 
B.2d 778. 

9 . Tex.—^Board of Insurance Com'rs 
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V. Highway Insurance Underwrit- 
ers, Civ.App., 169 S.W.2d 641. 

60 C.J. p 91 note 94. 

AUegatlon of nonoompUance held not 
establlshed 

Okl.—Bllllngslea v. Billingslea, 162 
P.2d 276, 194 Okl. 400. 

10. Tex.—Sergeant v. Goldsmlth Dry 
Goods Co., 221 S.W. 269, 110 Tex. 
482, 10 A.L.R. 742, answers to cer- 
tified questlons conformed to, Clv. 
App., 223 S.W. 1118. 

11, La.—^Lombard v. Cltlzens* Bank, 
31 So. 654, 107 La. 183. 

Stipulation in another court 

In passlng on motlon for order to 
modify subpoenas duces tecum and to 
limlt depositions to be taken in Wls- 
consin, court would conslder only 
the law applicable thereto after con- 
slderation of brlefs and arguments of 
counsel, and would not attempt to 
determino what the parties had orally 
stipulated in Wisconsln federal court 
to which motion was first presented 
and which did not pass on motion 
but stayed taklng of depositions to 
permit motion to be presented in Ohio 
federal court of origlnal jurlsdlctlon, 
where parties were in disagreement 
aa to what they were supposed to 
have stipulated in Wisconsln.—Wag- 
ner Mfg. Co. v. Cutler-Hammer, Inc., 
D.aOhlo, 10 P.R.D. 480. 

12- N.J.—^Howe V. Lawrence, 22 N.J. 
Law 99. 

6 C.J. p 649 note 94. 

13. N.Y.—Rockowltz Corset & Bras- 
siere Corporation v. Madam X. Co., 
226 N.Y.S. 860, 130 Misc. 886. 

60 CJ. p 92 note 98. 



§§ 31-32 


8TIPULATI0N8 


83 C.J.S. 


Jurisdictiofi, The court m which an action is 
pending has power to enforce a stipulation entered 
into between the parties to the action, as long as 
it retains jurisdiction over the cause and the par¬ 
ties,^ ^ and the remedy of one who had been injured 
by disregard of a stipulation must generally be 
sought in the court in which it was violated,i5 or in 
some other court of original jurisdiction.^® A stip¬ 
ulation cannot be availed of on appeal without hav- 
ing first been brought to the notice of the trial court 
for its adjudicationis except in cases of stipulations 
for dismissal of an appeal in which event the ap¬ 
pellate court will dismiss an appeal taken in viola- 
tion of such a stipulation.i® 

h. Methods of Enforcement 

Stipulations may be enforced in a summary manner 
on motion, as long as the court retains Jurisdiction over 
the cause and the parties; and enforcement may also 
be had by action at law, or, if the remedy at law Is 
inadequate, by a suit for injunction, or by some other 
appropriate remedy in equity. 

Stipulations may be enforced in a summary man¬ 
ner on motion, as long as the court retains juris¬ 
diction over the cause and the parties;!® and such 
power exists in the court in which the stipulation 
was made notwithstanding the moving party could 
have brought an action or an independent proceed- 
ing to obtain the relief requested.20 However, the 
rule as to summary enforcement is applicable only to 
:ases pending and undetermined, and the power and 
jurisdiction of the court to enforce stipulations in 
1 summary manner in the course of a proceeding 
:ease with the termination of jurisdiction over the 


cause and parties.^i Stipulations may also be en¬ 
forced by actions at law, 22 and, if the remedy at law 
is inadequate, by a suit for injunction,23 or by some 
other appropriate remedy in equity,24 such as spe- 
cific performance.25 

Parties to actions to enforce. Where it is sought 
to enforce a stipulation by an action at law, general 
rules govern as to the parties in such an acti on. 26- 
It has been held that, in an action in which it was 
sought to enforce an agreement that the action,. 
with others, should abide the resuit of a certain 
pending action and be determined by such resuit, it 
was not necessary that the parties plaintiff in the 
other suits mentioned in the agreement should be 
joined as parties to the present action.27 

Summary order. The court in enforcing a stipu¬ 
lation of the parties in open court must make the 
order sufficiently specific to protect and guard the 
rights of the parties under the stipulation.23 A stip¬ 
ulation between parties to a suit, to be executed 
during the term, does not require a contemporaneous 
order with respect to it, since, the record being in 
fieri, the order can be entered at any time before 
final adjournment2® Where the court refuses to» 
act on a stipulation of the parties, an interlocutory 
order made thereon, with the intention that it shall 
take effect on the stipulation being carried out, will 
be treated as having been revoked, and the stipula¬ 
tion will not be enforced against the parties.3® 

§ 32. Pleading 

A party relying on a stipulation as a defense must 
specially plead It. 


L4. Cal.—Grady v. Porter, 53 Cal. 
(80. 

L5. Cal.—Clarke v. Porshay, 3 Cal. 
290. 

L6. Cal.—Clarke v. Forshay, supra. 
L7. Cal.—Clarke v. Forshay, supra. 

L8. Pa.—Hheem v. Allison, 2 Serff. 
& R. 113. 

L9. N.T.—Cost V. Benetos, 97 N.T.S. 

2d 799, 277 App.Div. 880, reargu- 
ment and appeal denled 9$ N.Y.S.2d 
590, 277 App.riiv. 900, motion denled 
101 N.T.S.2d 233, 277 App.Div. 1047, 
order affirmed In re Cost, 101 N.T. 
S.2d 237, 277 App.Div. 1049, reargu- 
ment denled 101 N.Y.S.2d 944, 277 
App.Div. 1151, appeal dlsmissed 
104 N.E.2d 918, 303 N.Y. 862, af- 
firmed 109 N.E.2d 343, 304 N.Y. 
800—Cost V. Benetos, 96 N.Y.S.2d 
625, afflrmed 95 N'.Y.S.2d 342, 276 
App.Div. 976—Peterson v. Uhrlass, 
71 N.Y.S.2d 2, 272 App.Div. 923— 
De Santolo v. La Porte, 89 N.Y.S. 
2d 114—In re Roeben's Will, 53 N. 
Y.S.2d 432. 

0 C.J. p 92 note 5« 


Settlemeat of dlfferences 
However, the court has no Jurisdic¬ 
tion to enforce summarlly Judgment 
creditor’s contractual rights against 
debtor under stipulation requlring 
debtor to save creditor harmless from 
payment of sherlff*s poundage on 
value of debtor's property levled on 
under executlon before settlement of 
parties’ difCerences by such stipula¬ 
tion.—^Nostdahl v. Finnegan, 68 N.Y. 
S.2d 466. 

20. N.Y.—In re Roeben’s Will, 63 N. 
Y.S.2d 432. 

21. 111.—^People V. Spring Lake 
Drain., etc., Dlst., 97 N.E. 1042, 263 
111. 479. 

Mo.—Corpus Jozls clted lu Bishop v. 
Blshop, 161 S.W.2d 663, 667. 

22. N.Y.—^Davldson v. Davldson, 52 
N.Y.S. 7, 29 App.Div. 629. 

60 C.J. p 92 note 7. 

23. Tex.—Gulf Coast, etc., R. Co. v. 
Klng, 16 S.W. 641, 80 Tex. 681. 

60 C.J. p 92 note 8. 

24. 111.—^People v. Spring Lake 

Drain., etc., Dist., 97 N.E. 1042, 263 
111. 479. 


Pnrther xellef 

Where an action was dlsmissed on 
condition that defendant keep good 
a tender which plalntiffs were obli- 
gated under a stipulation to accept, 
further relief under the stipulation, 
such as a general release, return of 
documenta, etc., must be sought by- 
defendant in a suit in equity.—Bat- 
terman v. Fliashnick, 56 N.Y.S.2d 
168. 

25. N.Y.—Deen v. Milne, 20 N.E. 861„ 
■113 N.Y. 303, 22 N.Y.St. 620. 

60 C.J. p 92 note 10. 

26. Tex.—Mltchell v. Hancock, Clv.. 
App., 196 S.W. 694. 

27. Tex.—Mitchell v, Hancock, su¬ 
pra. 

28. N.Y.—Randall v. Garfleld Worst- 
ed Mills, 165 N.Y.S. 126, 178 App. 
Div. 196, reargument denled 166 N. 
Y.S. 1118. 

29. Va.—^Pollard & Haw v. Americaiu 
'Stone Co., 68 S.B. 266, 111 Va. 147. 

30. Mass.—Moore v. Stoddard, 92 N- 
E. 602, 206 Mass. 395. 

60 C.J. p 93 note 18. 
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A parly who relies on a stipulation as a defense 
to an action must specially plead 

§ 33. Evidence 

A stipulation Is presumed to be valid and binding. 
The intention of parties to a stipulation may be shown 
by testimony, as well as by the terms of the stipula¬ 
tion, where the pleadings put such intention In issue. 

A stipulation is presumed to be valid and bind- 
ing.32 Where defendant by stipulation consented 
to the amendment of a complaint, equity will not 
presume fraud in plaintiff’s failure to file evidence 
of consent in procuring the amendment.33 A party 
who has agreed in writing that a motion for a 
new trial be continued until decision of the review- 
ing court in a companion case is handed down is 
not estopped to deny the existence of a further oral 
agreement to abide the resuit of the companion 
case, but, when he does so, an issue of fact concem- 
ing the existence of the oral agreement is created 
to be tried by the judge as the trier of facts.34 

Admissibility, The intention of parties to a stip¬ 
ulation may be shown by testimony, as well as by 
the terms of the stipulation, where the pleadings put 
such intention in issue.^^ Where it is not shown 
that the parties agreed to a stipulation, such stipula¬ 
tion is not admissible in evidence.36 So, where 
plaintiffs counsel apparently acquiesced in a state- 
ment of defendant’s counsel that there were no ad- 
missions in the case, a written agreed statement 
as to certain facts is inadmissible when not suffi- 
ciently connected with the facts in the case.37 Evi¬ 
dence of any oral stipulation between the parties 


to treat the pleadings as amended, when they are 
not, and to show an issue different from that pre- 
sented by the pleadings on file, is not admissible. 38 
Where there is no ambiguity in a written stipulation, 
parol evidence is inadmissible to control or explain 
its meaning;39 but the judgment record on a former 
trial is admissible where it is the foundation on 
which a stipulation of the parties rests, and tends 
to explain its purpose, scope, and legal effect.^® 

Under a statute providing that an attorney may 
bind his client to any agreement in respect of any 
proceeding within the scope of his proper duties and 
powers, “but no evidence of any such agreement 
is receivable except the statement of the attorney 
himself, his written agreement signed and filed with 
the clerk, or an entry thereof upon the records 
of the court,” only such evidence is admissible to 
prove a stipulation.^^ Accordingly, under such a 
statute, it is not competent to prove a disputed parol 
stipulation by the testimony or affidavits of an ad¬ 
verse party^3 or his attorney and the record of 
an agreement between attomeys with respect to a 
matter in litigation, based on testimony or afiSdavits 
offered after the agreement is disputed, constitutes 
no stronger evidence than the testimony or affidavits 
themselves, and it is not conclusive on the objecting 
party.However, a stipulation may be proved by 
the statements of the attorney who made it for the 
person against whom it is sought to be established.'^^ 

Weight and sufficiency. Applying general niles, 
evidence in proceedings to enforce stipulations has 
been held in particular cases to be sufficient^® or 


31. N.T.—Bi Bartolo v. City of New 
York, 66 N.E.2d 71, 293 N.T. 114, 
motion denied 66 N.B.2d 749, 293 
N.T. 766. 

60 C.J. P 94 note 33. 

32. Minn.—^National Council of 

Knlghts and Ladies of Security v. 
Schelber, 169 N.W. 272. 141 Minn. 

41. 

Faxty to asrreemeiLt 

Sole distributee and legatee, who 
excepted to, and appealed from, pro¬ 
bate court order flxing executors’ 
compensation, would be presumed to 
have been a party to agreement re- 
flected in probate court entry to the 
elfect that it was agreed that execu¬ 
tors should retain money In their 
hands pending determination of Ques- 
tlon of compensation and thereupon 
render a final account.—Chapman v. 
Menke, Ohio App.. 68 N.B.2d 361. 

33. N.T.—James Mills Orchards Cor¬ 
poration V. Frank, 244 N.T.S. 473, 
137 Misc. 407. 

60 C.J. p 93 note 20. 

S4. Ga.—^Peoples Credit Clothlng Co. 
V. Scottlsh Union & Nat. Ins, Co., 
196 S.E. 99, 57 Ga.App. 747. 


35. Kan.—^Korb ▼. Minneapolis 

Threshing Mach. Co., 3 P.2d 602, 
133 Kan. 783. 

36. Cal.—^Palmer v. City of Long 
Beach, 199 P.2d 952, 33 Cal.2d 134. 

37. Ga.—^Morris v. Courts, 1 S.E.2d 
687, 59 Ga.App. 666. 

38. lowa.—^Matthews v. Tally, Morr. 
159. 

39. Vt.—^Mussey v. Bates, 14 A. 457, 
60 Vt. 271. 

60 C.J. p 93 note 22. 

40. N.T,—^Hlne v. New York EI. B. 
Co., 43 N.E. 414, 149 N.T. 164. 

41. Mont.—^U. S. Pidelity & Guaran- 
ty Co, V. Bourdeau, 208 P. 947, 64 
Mont. 60. 

I»^eb.—Oddo v. Pred P. Shields Co., 12 
N.W.2d 669, 144 Neb. 111—German- 
Amerlcan Ins. Co. v, Buckstaff, 66 
N.W. 692, 38 Neb. 136. 

42. Neb.—Oddo v. Fred F. Shields 
Co., 12 N.W.2d 659, 144 Neb. 111. 

60 C.J. p 93 note 25. 

43. lowa,—^Hampton v. Burrell, 17 
N.W.2d 110, 236 lowa 79. 

60 C.J. P 93 note 25. 
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Conflioting afOldavits 

Where aifldavits of counsel with re¬ 
spect to conversation about exterding 
time for appeal were conflicting, it 
was neither necessary nor proper to 
consider the affidavits.—Shann v. 
Rapid City, S. D., 44 N.W.2d 780. 

44. lowa.—Hiller v. Landis. 44 lowa 
223. 

45. lowa.—Council Bluffs Loan, etc., 
Co. v. Jennings, 46 N.W. 1006, 81 
lowa 470—Myers v. Funk, 60 N.W. 
72, 61 lowa 92. 

46. Evidence held suAoient to Show: 

(1) That stipulation was entered 
into. 

Conn.—Cohn v. Dunn, 149 A 851, 111 
Conn. 342, 70 AL.R. 740. 
lowa.—^Holdorf v. Miller, 264 N.W*. 
602, 220 lowa 1380. 

Wis.—Haueter v. Budlow, 42 N.W. 
2d 261, 266 Wis. 661—Logemann v. 
Logemann, 16 N.W.2d 800, 245 Wis. 
615. 

(2) That plaintiflf consented to and 
ratifled stipulation of counsel. 

Cal.—Justice v. Oroville-Wyandotte 
Irr. Bist., 246 P.2d 134, 112 Cal.App. 
2d 616. 
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insufficient.47 A recital by the trlal court in its 
order setting aside a judgment that the parties 
stipulated for time to file an amended declaration is 
entitled to great weight and may not be impeached 
by the mere statement of defendant denying knowl- 
edge of such stipulation.^s 

§ 34. Relief from Stipulation 

Stipulatlons are under the controi and subject to the 
direction of the court which has power to relieve the 
parties therefrom on proper application and a showing 


of sufficient cause, on such terms as wlll meet the Jus- 
tice of the particular case; but such matter rests in 
the sound discretion of the court and relief will be 
granted oniy where necessary to prevent Injustice. 

Stipulations are under the controi and subject to 
the direction of the court^® which has power to 
relieve the parties therefrom on proper application 
and a showing of sufficient cause,®® on such terms 
as will meet the justice of the particular case.®^ 
The question whether or not a stipulation shall be 
set aside rests in the discretion of the court,®2 and 


Mo.—^Zeitlnger v. Hargadlne-McKlt- 
trlck Dry Goods Co., 274 S.W. 789, 
309 Mo. 433. 

(3) That stipulation was blndlng 
on plaintifC as havlng been under- 
standingly entered Into and as fairly 
disposing of plaintiff's rights.—^Pow- 
ell V. Martone, 83 N.W.2d 914, 322 
Mlch. 441. 

(4) That stipulation had not been 
obtained from plalntlfC by defendanfs 
fraud.—^Miller v. Scobie, 11 So.2d 892, 
152 Fla. 328. 

(5) Other particular matters.— 
Wllhelm V. Johnson, 33 N.W.2d 663, 
72 S.D. 316. 

60 C.J. p 93 note 31. 

Scope of agreement 

In insured*s action on llabllity pol- 
Icy, agreement in open court that, If 
pollcy covered punitive damages, in- 
sured should recover specifled amount 
was held to embody parties* agree¬ 
ment, especially In view of court's 
dndings, notwithstanding certaln tes- 
timony that agreement was other- 
wise, and, hence, insurer was not pre- 
cluded from contending that pollcy 
excluded punitive damages.—Ohio 
Casualty Ins. Co. v. Welfare Finance 
Co., C.C.A.MO., 75 F.2d 58, certiorari 
denied 65 S.Ct. 645, 295 U.S. 734, 79 
L.Bd. 1682. 

47« Evldenoe held InsnfflolaiLts 

(1) To Show that defendant never 
entered into stipulation.—^Fitzgerald 
V. Juhlln, 240 P.2d 1191, 194 Or. 40. 

(2) To establlsh other matters. 
U.S.—St. Paul-Mercury Indem. Co. v. 

Grayson, C.A.Okl., 194 F.2d 829. 

Cal.—Theatrlcal Enterprises v. Fer- 
ron, 7 P.2d 351, 119 Cal.App. 671. 
Okl.—Evans v. Raper, 93 P.2d 754, 
185 Okl. 426. 

60 C.J. p 93 note 32. 

48. Fla.—'State ex rei. Alfred E. 
Destin Co. v. Heffernan, 47 So.2d 
15. 

49. ni. —Corpns Jnxls quoted In 
Woods V. First Nat. Bank of Chl- 
cago, 41 N.E.2d 236, 236, 314 111. 
App. 340. 

N.T.—Campbell v. Bussing, 82 N.T.S. 
2d 616, 274 App.Div. 893—^Manufac- 
turers Mut. Flre Ins. Co. of Rhode 
Island V. Hopson, 25 N.Y.S.2d 502, 
176 Mlsc. 220, afflrmed 29 N.Y.S.2d 
139, 262 App.Div. 731, appeal de¬ 
nied 29 N.Y.S.2d 511, 262 APP.Dlv. 


847, afflrmed 43 N.E.2d 71, 288 N.Y. 

668 . 

60 C.J. p 94 note 34. 

50. U.S.—Maryland Cas. Co. v. Rick- 
enbaker, C.C.A.S.C., 146 P.2d 751— 
Brast V. Winding Gulf Colliery Co.. 
C.C.A.W.Va., 94 P.2d 179—Asselta 
V. 149 Madison Ave. Corp., D.C.N. 
Y., 79 F.Supp. 413—Winding Gulf 
Colliery Co. v. Brast, D.C.W.Va., 13 
F.Supp. 743, afflrmed Brast v. 
Winding Gulf Colliery Co., 94 P.2d 
179—Snyder v. Dravo Corp., D.C. 
Pa., 6 P.R.D. 546—^American Food 
Products Co. V. U. S., 73 Ct.Cl. 526. 
Cal.—Corpus Juris dted In Palmer v. 
City of Long Beach, 199 P.2d 962, 
956, 33 Cal.2d 134—Schramm v. In- 
dustrial Acc. Commission, 53 P.2d 
976, 11 CalJlpp.2d 628—City of Dos 
Angeles v. Rarper, 48 P.2d 75, 8 
Cal.App.2d 552. 

D.C.—^Laughlln ▼. Berens. 118 P.2d 
193, 73 App.D.C. 136—Santucci v. 
Mancuso, Mun.App., 78 A.2d 671. 
111.—Brink v. Industria! Commission, 
16 N.B.2d 491, 368 111. 607—Cor¬ 
pus Juris quoted in Woods v. First 
Nat. Bank of Chicago, 41 N.E.2d 
235, 236, 314 Ill.App. 340. 

Ky.—EWorld Pire & Marine Ins. Co. v. 

Tapp, 161 S.W.2d 428, 286 Ky. 660. 
Mass.—Kalika v. Munro, 83 N.E.2d 
172, 323 Mass. 642—^Malone v, Blan- 
chi, 61 N.E.2d 1, 318 Mass. 179, 161 
A.L.R. 1168—^Mitchell v. Walton 
Lunch Co., 26 N.B.2d 161, 305 Mass. 
76—Capano v. Melchionno, 7 N.E. 
2d 593, 297 Mass. 1. 

Mont,—^McCarthy v. Employers* Fire 
Ins. Co., 37 P.2d 679, 97 Mont. 640, 
97 A.L.R. 292. 

Neb.—Rose v. Kahler, 38 N.W.2d 391, 
151 Neb. 532—Corpus Juris cited 
in In re Statz' Estate, 12 N.W.2d 
829, 833, 144 Neb. 164—In re Weck- 
er*s Estate, 243 N.W. 642, 123 Neb. 
504. 

N.H.—Perley v. Balley, 199 A. 670, 
89 N.H. 369. 

N.J.—Sommer v. Workingmen’s 
Buildlng & Loan Ass*n of Newark, 
8 A.2d 229, 17 N.J.Misc. 267, af- 
firmed 13 A.2d 793, 125 N.J.Law 
83. 

N.Y.—Campbell v. Bussing, 82 N.Y.S. 
2d 616, 274 App.Div. 893—Isler v. 
Isler, 24 N.Y.S.2d 401, 260 APP.Dlv. 
1032, reargument denied 25 N.Y.S. 
2d 998, 261 App.Div. 827—BregofC 
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V. Mltchell, 4 N.T.S.2d 679, 264 App. 
Div. 263—Clark v. Delaware & H. 
R. Corp., 283 N.Y.S. 739, 246 App, 
Div. 447—Kristel v. Steinberg, 69 
N.Y.S.2d 476, 188 Mlsc. 600—In re 
Lamberti*s Estate, 42 N.Y.S.2d 239, 
181 Misc. 706, afflrmed 47 N.Y.S.2d 
309, 267 App.Div. 866, appeal de¬ 
nied 48 N.Y.S.2d 651, 267 App.Div. 
975—^De Santolo v. La Porte, 89 N. 
Y.S.2d 114—Schlffman v. Cudahy 
Packing Co., 30 N.Y.S.2d 160—Glns- 
berg V. Vanneck, 25 N.Y.S.2d 367. 
N.D.—Adams v. Hartzell, 119 N.W. 
635, 18 N.D. 221. 

Pa.—Cook V. Shrauder, 25 Pa.St. 812. 
S.D.—Payton v. Rogers, 285 N.W. 
873, 66 S.D. 486. 

Vt.—In re Mangan, 32 A.2d 673, 113 
Vt. 246. 

W.Va.—Cole v. State Compensation 
Com*r, 173 S.E. 263, 114 W.Va 633. 
60 C.J. p 94 note 35« 

After verdict 

Court has power to relieve from 
trlal stipulation even after verdict 
when properly moved thereto because 
of equitable consideratione.—^Nasios 
V. Contompasis, 260 N.Y.S. 637, 236 
App.Div. 621, 

51. 111.—Corpus Jtrls quoted in 
Woods V. First Nat. Bank of Chi¬ 
cago, 41 N.E.2d 236, 236, 314 111. 
App. 340. 

60 C.J. p 94 note 36. 

52. Cal.—Cohn v. Cohn, 118 P.2d 
903, 47 Cal.App.2d 683—Brown v. 
Superior Court in and for Slerra 
County, 52 P.2d 266, 10 Cal.App.2d 
365. 

Colo.—Corpus Juris cited In In re 
Maikka’s Estate, 134 P.2d 723, 725, 
110 Colo. 433. 

IU.—Brink v. Industrial Commission, 
16 N.E.2d 491, 368 111. 607. 

Ky.—^Dunn v. Champion, 99 S.W.2d 
813, 266 Ky. 767. 

Mlnn.—^Albert v. Edgewater Beach 
Bldg. Corp., 16 N.W.2d 460, 218 
Minn. 20. 

N.H.—Perley v. Balley, 199 A. 670, 89 
N.H. 369. 

N.Y.—Clark v. Delaware & H. B. 
Corp., 283 N.Y.S. 739, 245 App.Div. 
447—Nasios v. Contompasis, 260 
N.Y.S. 637, 236 App.Div. 621—Cor¬ 
pus Juris dted in Baksi v. Wall- 
man, 62 N.Y.S.2d 26, 30. 

Okl.—Vandeventer v. State, 79 P.2d 
1032, 64 Okl.Cr. 317. reversed on 
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requires an extraordinary exercise of its powers, 
which can be allowable and proper only when it is 
made ciear that it is necessary to prevent injus- 
tice.®3 This discretion is a judicial discretion to 
be exercised in promotion of justice and equity, and 
not in subversion thereof,^^ and it is very generally 
declared that it will not be exercised to set aside a 
stipulation unless good cause be shown for doing 
so,^5 and unless such action may be taken without 
prejudice to either party.^® 

It has been said that stipulations may be set aside 
by the court in the exercise of its sound discretion, 
when their enforcement would resuit in serious in- 
jury to one of the parties and the other party would 


not be prejudiced by their being set aside,and 
the parties can be restored to the same condition in 
which they would have been if no stipulation had 
been made.®® On the other hand, relief from a 
stipulation ordinarily will be denied where the 
stipulation has been acted on so that the parties can- 
not be placed in statu quo,®® or where one of the 
parties has received a benefit from the agreement,®® 
or where an undue advantage would resuit in fa¬ 
vor of the party seeking the relief,®^ or where the 
setting aside of the stipulation would resuit in 
serious injury to the other party.®® Likewise, a 
stipulation will not be vacated where the resuit 
would be the same in any event.®® 


other grounds 84 P.2d 819, 66 Okl. 
Cr, 239—Staley v. State, 79 P.2d 
818, 64 Okl.Cr. 302, reversed on 
other grounds 84 P.2d 813, 65 Okl. 
Cr. 227. 

S.D.—^Payton v. Rogers, 285 N.W. 
873, 66 S.D. 486. 

Vt,—In re Mangan, 32 A.2d 673, 113 
Vt. 246. 

■60 C.J. p 94 note 37. 

as. N.H.—^Page v. Brewsters, 54 N. 
H. 184. 

ITeoessary showing 

In order to obtain relief from stlp- 
ulation, moving party must show 
that, unless relleved, he will suffer 
fiubstantlal Injustlce and that other 
parties to stipulation can be re- 
atored to same posltion they would 
have had If no agreements had been 
made.—Greenspahn v. Joseph E. Sea- 
gram & Sons, C.A.N.Y.. 186 F.2d 616. 
'Welghlng of eaultles 

Where a party seeks to have stip- | 
ulation entered Into In open court va- 
oated, eqiuities between the parties 
must be carefully weighed, and it 
must appear that the moving party 
Is placed at some dlsadvantage and 
that vacation would not work a hard- 
ship agalnst the other party.—^De 
Santolo V. La Porte, 89 N.T.S.2d 114. 

54. D.C.—^Laughlin v. Berens, 118 F. 
2d 193, 73 App.D.C. 136. 

60 C.J. p 94 note 39. 

Application of equitable mles 

Party seeking to vacate a stipula¬ 
tion entered Into in open court ap- 
peals to eciultable discretion of the 
court, and equitable rules apply.—^De 
Santolo V. La Porte, 89 N.T.S.2d 114. 
Discretion held ahnsed 
N.T.—In re Slegelack's Bstate, 17 N. 
T.S.2d 747, 268 App.Dlv. 1069, ap- 
peal dlsmissed 29 N.E.2d 927, 284 
N.T. 602. 

55. U.S.—^Rallroad Federal Savlngs 
& Loan Ass'n v. U. S., C.C,A.N.T., 
136 F.2d 290, 168 A.L.R. 681. 

Cal.—^Bller Corp. v. Treasure 011 Co., 
136 P.2d 69, 67 Cal.App.2d 829. 

111.—Stevens v. Moore, 47 N.E.2d 498, 
818 ni.App. 228, 


Ky.—^Leslle v. E^rst Huntington Nat. 

Bank. 191 S.W.2d 204. 301 Ky. 146. 
Mass.—Llnnehan v. Matthews, 20 N. 

E. 463. 149 Mass. 29. 

Neb.—Wells v. Tietge, 9 N.W.2d 180, 
143 Neb. 230—^LeBarron v. City of 
Harvard, 262 N.W. 26, 129 Neb. 
460, 100 A.L.R. 767. 

N.T.—Application of ABeel, 100 N.T. 

S. 2d 264, 277 App.Dlv. 404, reversed 
on other grounds In re Abeel, 99 N. 
E.2d 296, 302 N.T. 479—Bond v. 
Bond. 24 N.T.S.2d 189, 260 APP. 
Div. 781, reargument denied 26 N. 

T. S.2d 1001, 261 App.Dlv. 836— 
Clark v. Delaware & H. R. Corp,, 
283 N.T.S. 739, 245 App.Dlv. 447 
—^Rosmor Realty Corp. v. Caviness, 
66 N.T.S.2d 688, 187 Misc. 888— 
Pesner v. H. M. Goldman, Inc., 23 
N.T.S.2d 698. 

N.D.—Schott V. Enander, 16 N.W.2d 
303, 73 N.D. 362. 

Tex.—^Barly v. Burns, Civ.App., 142 
S.W.2d 260, error refused. 

Va.—^Eubank & Caldwell v. Fuller, 
168 S.E. 884, 166 Va. 636. 

60 C.J. p 94 note 40. 

Ezecated oontract 

The denial of plalntiff^s motion to 
be relleved from stipulation, and en- 
try of judgment on stipulation, was 
not abuse of discretion, notwlth- 
standing stipulation was not entered 
on mlnutes of court and no agree- 
ment was filed with clerk of court, 
where there was no auestlon of ex- 
act terms, character, and effect of 
stipulation, and It was acted on by 
trlal court and plaintiff and defend- 
ants, and to such extent became an 
executed contract and not an execu- 
tory contract—Cathcart v. Gregory, 
113 P.2d 894, 46 Cal.App.2d 179. 

DeprivatioiL of substantial rlglit 
Where parties stlpulated in open 
court that a flnal order should be en¬ 
tered In favor of landlord In sum- 
mary proceedlngs, but that Issuance 
of a warrant should be stayed, ten- 
ant thereafter seeking to be relleved 
of stipulation was reguired to estab- 
llsh that he had been deprlved of a 
substantlal rlght to his dlsadvantage. 

89 


—De Santolo v. La Porte, 89 N.T.S. 
2d 114. 

56. N.T.—^Humphrles v. Shaplro, 176 
N.T.S. 426, 187 App.Dlv. 96. 

Tex.—^Porter v. Holt, 11 S.W. 494, 73 
Tex. 447—McClure v. Sheek’s 

Helrs, 4 S.W. 652, 68 Tex. 426— 
Hancock v. Winans, 20 Tex. 320. 
Nelther party prejudiced 

Where plalntiffs' attorney, without 
their knowledge or consent, made 
stipulation consentlng to dlscontlnu- 
ance agalnst two defendants, and 
plalntiffs made prompt applicatlon to 
be relleved therefrom, such applica¬ 
tlon would be granted, where the 
stipulation had been given without 
consideratlon, and nothlng had Inter- 
vened changlng In any respect the 
sltuation of the parties, except the 
order of dlscontlnuance entered on 
the stipulation.—^Humphries v. Sha- 
piro, 176 N.T.S. 426, 187 App.Dlv. 96. 

67. D.C.—Santuccl v. Mancuso, Mun. 
App., 78 A.2d 671. 

N.T.—De Santolo v. La Porte, 89 N. 

T.S.2d 114. 

60 C.J. p 95 note 46. 

58. N.T.—^Barry v. Mutual L. Ins. 
Co., 63 N.T. 636. 

59- N.T.—Bond v. Bond, 24 N.T.S.2d 
169, 260 App.Dlv. 781, reargument 
denied 26 N.T.S.2d 1001, 261 App. 
Div. 835—^In re Broslin*s Estate, 
269 N.T.S. 786, 241 App.Div. 700, 
resettled on other grounds Petrulla 
V. Broslin, 270 N.T.S. 858, 241 App. 
Div. 817. 

60 C.J. p 96 note 41. 

60. Ga.—Caldwell v, McWilliams, 66 
Ga. 99. 

61. Mlnn.—^Lieberknecht v. Great 
Northern R. Co., 126 N.W. 71, 110 
Mlnn. 457. 

N.T.—De Santolo v, La Porte, 89 N. 
T.S.2d 114. 

62. N.T.—Clark v. Delaware & H. R. 
• Corp., 283 N.T.S. 739, 246 App.Dlv. 

447. 

60 C.J. P 96 note 44. 

66. U.S. —'Aronstam r. All-Russian 
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§ 35. — Grounds 

a. In general 

b. Particular grounds 

a. In General 

A stipulation having all the binding force of a con- 
tract cannot be set aside on grounds other than those 
Justifying the setting aside of contracts. 

The general rule is that a stipulation having all 
the binding force of a contract cannot be set aside 
on grounds other than those justifying the setting 
aside of contracts generally,®^ such, for instance, 
as fraud, collusion, mistake, accident, surprise, un- 
due influence, false representations innocently made, 
inadvertence or improvidence in making the stipula¬ 
tion, or some other ground of the same nature 
and where, by statute, stipulations settling the issues 
to be tried are made effective as verdicts, the rea- 
sons advanced for setting them aside must be as 
weighty as those required to set aside a verdict.®® 

Generally, the court will afford relief where en- 
forcement of the stipulation would be unjust or give 
one party an unconscionable advantage;67 but it 
is not a ground for relief against a stipulation that 
it was disadvantageous to the party asking relief, 
or that the case had gone contrary to his expecta- 
tions.®^ A trial court may, on a proper application, 
relieve a party from the effects of a 'stipulation 
which admits as a fact that which is not true and is 


of such a material character as to change the rights 
of the parties,'^^ but parties will not be relieved 
from a stipulation as to certain facts in the absence 
of a ciear showing that the matter stipulated is 
untrue.'^! 

b. Particular Grounds 

(1) Collusion, duress, fraud, misrepre- 

sentation, and undue influence 

(2) Mistake 

(3) Inadvertence or improvidence 

(4) Other grounds 

(1) Collusion, Duress, Fraud, Misrepresenta- 
tion, and Undue Influence 

Generally, collusion, duress, fraud, misrepresentatlons 
as to material facts, and undue Influence constitute suf¬ 
ficient grounds for grantlng relief against stipulations. 

It is very generally held or conceded that du¬ 
ress,fraud,3 undue influence,or other over- 
reaching conduct'^5 constitutes sufficient ground for 
granting relief against stipulations; and collusion 
between attorneys has also been held or said to be a 
sufficient ground for relief against a stipulation.*^® 
Nevertheless, the discretion of the court to relieve 
parties from stipulations induced by fraud is a legal 
discretion to be exercised in the promotion of jus- 
tice and equity, and there must be a plain case 
of fraud,*^*^ especially when a party, because of 


Central Union of Consumers’ Socie- 
ties, C,C.A.N.T., 270 F. 460. 

60 C.J. p 95 note 45. 

64. N.T.—Bond v. Bond, 24 N.T.S.2d 
169, 260 App.Div. 781, reargument 
denied 25 N.T.S.2d 1001, 261 App. 
Div. 835. 

60 C.J. p 95 note 52. 

ChroTtOLds for relief from stlpnlatloiL 
held not showxL 

Cal.—People v. Houser, 193 P.2d 937, 
85 Cal. App. 2d 686—Cathcart v. 
Gregrory, 113 P.2d 894, 46 Cal.App. 
2d 179. 

D.C.—Conrad v. Medlna, Mun.App., 
47 A.2d 662. 

Idaho.—State ex rei. Graham v. Bnk- 
ing, 82 P.2d 649, 59 Idaho 321. 
Ky.—JTett v. Holland, 124 S.W.2d 
1066, 276 Ky. 718. 

N.Y.—^In re Bdwards* Will, 94 N.T. 
S.2d 808, 276 App.Div. 944, affl.rmed 
96 N.Y.S.2d 308, 276 App.Div. 1053 
—^Peterson v. Uhrlass, 71 N.Y.S.2d 
2, 272 App.Div. 923—^Bond v. Bond, 
24 N.Y.S.2d 169, 260 App.Div. 781, 
reargument denied 25 N.Y.S.2d 
1001, 261 App.Div. 836—Rosmor 
Realty Corp. v. Caviness, 66 N.Y.S. 
2d 588, 187 Misc. 888. 

65« Cal.—Gonzales v. Pacific Grey- 
hound Lines, 214 P.2d 809, 34 Cal.2d 

749. 


N.H.—^Perley ▼. Bailey, 199 A. 670, 
89 N.H. 369. 

N.Y.—Campbell v. Bussing, 82 N.T. 
S.2d 616, 274 App.Div. 893—Feder- 
al Puel Co. V. Macy, 223 N.Y.S. 
710, 130 Misc. 192. 

6 C.J. p 648 note 61—60 C.J. p 95 note 
63. 

66 . Minn.—Bingham ▼. Winona 
County, 6 Minn. 136. 

67. N.T.—Goldstein v. Goldsmlth, 
276 N.Y.S. 861, 243 App.Div. 268— 
Kristel v. Steinberg, 69 N.T.S.2d 
476, 188 Misc. 600—SchifCman v. 
Cudahy Packing Co., 30 N.Y.S.2d 
160. 

68 . Mo,—^Franklin v. National Ins. 
Co., 43 Mo. 491. 

69. N.T.—Smith v. Barnes, 29 N.T. 
S. 692, 9 Misc. 368. 

60 C.J. p 95 note 57. 

70. S.D.—Payton v. Rogers, 285 N. 
W. 873, 66 S.D. 486. 

An erroxLeons stiptilatioa of fact by 
the parties to a suit is to be disre- 
garded, and the case considered and 
determlned on the facts disclosed by 
the record.—Grlssinger v. U. S., 77 
Ct.Cl. 106, certiorari denied 54 S.Ct. 
101, 290 U.S. 676, 78 L.Bd. 683. 

71. 111.—^Brink v. Industria! Com- 
misslon, 16 N.E.2d 491, 368 IlL 607. | 
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Neb.—Wells v. Tletge, 9 H.W.2d 180, 
143 Neb. 230—LeBarron v. City of 
Harvard, 262 N.W. 26, 129 Neb. 460, 
100 A.L.R. 767. 

72. N.T.—^Pechman v. Chantal Silks, 
63 N.T.S.2d 260. 

73. Minn.—^National Council of 

Knights and Ladies of Security v. 
Scheiber, 169 N.W. 272, 141 Minn. 
41. 

N.H.—^Perley v. Bailey, 199 A. 670, 
89 N.H. 359. 

N.Y.—De Santolo v. La Porte, 89 N. 
T.S.2d 114—Baksi v. Wallman, 62 
N.T.S.2d 26, afflrmed 63 N.T.S.2d 
216, 270 App.Div. 996, modified on 
other grounds 66 N.T.S.2d 894, 271 
App.Div. 422, afflrmed 74 N.B.2d 
172, 297 ]Sr.T. 456. 

60 C.J. p 65 note 99, p 96 note 69. 

74. Ky.—^Karnes v. Black, 216 S.W. 
191, 186 Ky. 410. 

60 C.J. p 96 note 60. 
ttndne Inflneiioe held not shown 
N.H.—^Perley v. Bailey, 199 A. 670, 
89 N.H. 369. 

76. N.Y.—^De Santolo v. La Porte, 89 
N.Y.S.2d 114. 

76. Ky.—Karnes v. Black, 215 S.W. 
191, 186 Ky. 410. 

60 C.J. p 96 note 61. 

77. Wis.—^Illinois Steel Co. v. War- 
ras, 123 N.W. 666, 141 Wis. 119. 
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<±anged conditions, will be prejudicedJ^ 

False statements innocently made. A stipulation 
as to the existence of certain facts,^» or for the dis- 
missal of a case on the merits,^® may be set aside, 
where it was induced by false representation as to 
material facts, the falsity of which was unknown to 
the person making them, although there was no 
fraud or wrongful intent to defraud or deceive. 

(2) Mistake 

Courts may set aside stipulatione where a mistake 
of fact Is clearly shown, on such terms as wlll meet the 
justice of the partlcular case; but In order to warrant 
relief the mistake must be of a materiai character, such 
as wlll change the legal rights of the parties, and the 
mistake must be one which couid not have been avoided 
by the exercise of ordinary care. 

As a general rule, courts may set aside stipula- 
tions where a mistake of fact is clearly shown,®! 
on such terms as will meet the justice of the par- 
ticular case.*^ Nevertheless, in order to authorize 
the setting aside of a stipulation, the evidence of 
mistake must be ciear and convincing,83 and a stip- 
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ulation will not be set aside on the ground of mis¬ 
take where ali evidence in relation thereto is 
doubtful and conflicting.84 It has also been held 
that the mistake which will authorize relief against 
a stipulation must be of a materiai character, such 
as will change the legal rights of the parties 
and the mistake must be one which couid not have 
been avoided by the exercise of ordinary care.^® 

Lack of fuU knowledge of facts. Where there 
was no mistake of fact, but merely a lack of full 
knowledge of the facts, which was plainly due to 
failure to exercise due diligence to ascertain them, 
this did not constitute a ground for relief against a 

stipulation. 

Mistake of law. According to some decisions, a 
mistake of law is not by itself a sufficient ground 
for setting aside a stipulation,but it has also been 
held that a court, in the exercise of a sound judicial 
discretion and in the furtherance of justice, may 
relieve parties from stipulations entered into under 
mistake of law.89 A mere lack or want of knowl- 


facts held not to Show frand 

Mlnn.—^Albert v. Hdgrewater Beach 
Bldg. Corp., 15 N.W.2d 460, 218 
Mlnn. 20. 

N.H.—Perley v. Bailey, 199 A. 670, 
89 N.H. 359. 

N.T.—Wolf V. Bergano, 31 KT.S.2d 
309, 263 App.Div. 826—^Petltlon of 
Salomon, 111 N.Y.S.2d 684. 

<60 C.J. p 96 note 62 [a]. 

78. N.T.—^Wolf V. Bergano, 31 N.T. 
S.2d 309, 263 App.Div. 826. 

Wis.—Illinois Steel Co. v. Warras, 
123 N.W. 666, 141 Wis. 119. 

79. U.S.—Q, Amsinck & Co. v. 
Springfleld Grocer Co., C.C.AMo., 7 
F.2d 856. 

30. Minn.—Becker v. Messner, 221 
N.W. 724, 176 Minn. 471. 

31. U.S.—U. S. V. Jordan, C.A.Tenn., 
186 F.2d 803, afflrmed 72 S.Ct 306, 
342 U.S. 911, 96 L.Bd. 682—Brad- 
ford V. Schmucker, C.C.A.Okl., 136 
F.2d 991. 

Mass.—Gregory v. Pierce, 4 Mete. 
478. 

Minn.—^National Council of Knlghts 
and Ladies of Securlty v. Scheiber, 
169 N.W. 272, 141 Mlnn. 41. 

N.H.—Perley v. Bailey, 199 A, 570, 
89 N.H. 369. 

N.J.—^Martin v. Lehigh Valley R. Co., 
176 A 666, 114 N.J.Law 243. 

N.T.—Clark v. Delaware & H. B. 
Corp., 283 N.T.S. 739, 246 App.Div. 
447—^Keeler v. Templeton, 298 N.T. 
S. 193, 164 Misa 113, motion denled 
300 N.T.S. 868, 166 Misc. 392—De 
Santolo V. La Porte, 89 N.T.S.2d 
114—Baksi v. Wallman, 62 N.T.S. 
2d 26, afflrmed 63 N.T.S.2d 216, 270 
App.Div. 995, modified on other 
grounds 65 N.T.S.2d 894, 271 App. 


Div. 422, afflrmed 74 N.B.2d 172, 
297 N.T. 466—Schlffman v. CudaHy 
Packing Co., 30 N.T.S.2d 160. 

S.D.—^Payton v. Rogers, 285 N.W. 
873, 66 S.D. 486. 

6 C.J. p 649 note 93—60 C.J. p 96 note 

66 . 

Doomnentary evidence of mistake 

Generally, parties to proceeding are 
bound by thelr stipulations, but 
courts will not permit a mistake 
thereln to remain uncorrected when 
opposite party has not been misled, 
no delay has been suffered thereby, 
and documentary evidence of mistake 
appears in files and record before 
court,—Thompson v. Continental Mo¬ 
tors Corp., 30 N.W.2d 844, 320 Mlch. 
219—Basner v. Defoe Shlpbullding 
Co., 29 N.W.2d 140, 319 Mich. 67. 
Error based on. mlslnformatlon. 

A stipulation, while generally bind- 
ing, is wlthln court's power to cor- 
rect where there is an error in stip¬ 
ulation based on misinformatlon at 
time of the making of such stipula¬ 
tion.—^Flrst Nat. Bank & Trust Co. of 
Tulsa V. Jones, D.C.Okl., 61 F.Supp. 
364. 

^aw of other state 

Motion to be relieved from stipu¬ 
lation of fact regarding law of an- 
other state was granted where stip¬ 
ulation was made before rendition of 
decision of court of such other state, 
determlnlng law contrary to the stip¬ 
ulation.—Keeler v. Templeton, 300 
N.T.S. 868, 166 Misc. 392, denying mo¬ 
tion 298 N.T.S, 193, 164 Misc. 113. 
lICLstake apparent txom. record 

Stipulation based on plaln mistake 
of fact, as shown by record Itself, 
wlll not control over undisputed 
facts, especlally where stipulation 
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States conclusion erroneously arrived 
at from facts.—^Kansas City Life Ins. 
Co. V. Bancroft, 36 P.2d 288, 169 Okl. 
139. 

82. Ala.—^Harvey v. Thorpe, 28 Ala. 
260, 65 Am.D. 344. 

N.H.—Wells V. Jackson Iron Mfg. 

Co., 48 N.H. 491. 

60 C.J. p 97 note 65. 

83. U.S.—U. S. V. Butterfield, D.C.N. 
T., 25 P.Cas.No.14,704, 8 Ben. 23. 

60 C.J. p 97 notes 67, 68. 

Mistake held not shown 
Cal.—Gathcart v. Gregory, 113 P.2d 
894, 45 Cal.App.2d 179. 

111.—Vldon V. Roberts, 69 N.E.2d 721, 
330 I11.APP. 104. 

lowa.—Carpenter v. Lothringer, 275 
N.W. 98, 224 lowa 439. 

Mich.—Dutrowska v. Landolfo, 238 
N.W. 207, 255 Mich. 377. 

84. Ala.—Charles v. Miller, 36 Ala. 
141. 

60 C.J. p 97 note 68. 

85- 111.—Stevens v. Moore, 47 N.B. 

2d 498. 318 Ill.App. 228. 
lowa.—Chapman v. Coats, 26 lowa 
288. 

86 . U.S.—Central Trust Co. of New 
Tork V. Treat, C.C.N.T., 192 F. 942. 

60 C.J. p 97 note 71. 

87. N.T.—^Di Donato v. Rosenberg, 
245 N.T.S. 675, 230 App.Div. 538. 

88. U.S.—^Franz v. Buder, D.C.Mo., 
82 F.Supp. 379. 

60 C.J. p 97 note 72. 

88. U.S,—^Brast v. Winding Gulf 
Colliery Co., C.C.A.W.Va.. 94 F.2d 
179—Federal Export Corp. v. U. 
S., Ct.Cl., 25 F.Supp. 109, certiorari 
denled 60 S.Ct 120, 308 U.S. 590, 84 
L.Ed. 494. 
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edge of the law or how it will be interpreted or 
administered by administrative officers is not suffi¬ 
cient ground to release a party from a stipula- 
tion.9® 

(3) Inadvertence or Improvidence 

Courts may relleve against stipulations Inadvertantly, 
Inadvisediy, or Improvidently entered Into which wfll 
operate Inequltably and to the prejudice of one of the 
parties, provlded a!l the parties may be placed In the 
condition In which they were before the stipulation was 
made. 

It has very generally been held that the courts, 
by reason of the large equitable powers which they 
have over their own proceedings,^! and the discre- 
tion vested in them,S 2 ^ay relieve against stipula¬ 
tions inadvertently, inadvisedly, or improvidently 
entered into which will operate inequitably and to 
the prejudice of one of the parties,^3 provided all 
the parties may be placed in the condition in which 
they were before the stipulation was made.34 How- 
ever, due regard must be had to the rights of the 
adverse party so that he is not misled and allowed 
to act to his injury in reliance thereon.35 A stipu¬ 
lation will not be set aside as improvidently made 
where the circumstances exclude every inference of 
fraud, collusion, or imdue advantage, or the pos- 


sibility that there was not a thorough understanding 
of the subject matter and of its terms.36 

(4) Other Grounds 

Mental incompetency of a party to the stipulation, 
materlal change of conditions, noncompliance with the 
terms of the stipulation or failure of condition, or lack 
of authority of an attorney to enter into the stipulation 
may constitute ground for granting relief from stipula¬ 
tions. 

Grounds, other than those discussed supra sub- 
divisions b (1)“(3) of this section may exist for 
granting relief from stipulations.37 

Mental incompetency. It is usually a sufficient 
ground to set aside a stipulation that one of the 
parties to it by reason of unsoundness of mind was 
totally incapacitated to make a contract.38 Never- 
theless, it has been held that a stipulation will not be 
vacated on the ground of the incompetency of a 
party thereto where the stipulation was the resuit of 
considerable negotiation in which the interests of 
the party were well cared for.39 

Material change of conditions. A stipulation lim- 
iting tlie issues to a certain question may properly 
be set aside where the condition of the parties has 


90. Ky,—Jett v. HoUand. 124 S.W.2d 
1056, 276 Ky. 718. 

91. Minn,—Wells v. Penfleld, 72 N. 
W. 816, 70 Minn. 66. 

92. Ala.—^Palllser v. Home Tele- 
phone Co., 54 So. 499, 170 Ala. 341. 

93. U.S.—^Bradford v. Schmucker, C. 
C.A.Okl., 136 F.2d 991-—Brast v. 
Wlndlng Gulf Colliery Co., C.C.A. 
W.Va., 94 F.2d 179—Porter v. Den- 
holm Packing Co., D.C.Pa., 68 P. 
Supp. 664—^Federal Export Corp. v. 
U. S., Ct.Cl., 25 P.Supp. 109, certio¬ 
rari denled 60 S.Ct. 120, 308 U.S. 
590, 84 KEd. 494—Hodgson Oli He- 
flning Co. v. U. S., 74 Ct.Cl. 303. 

lowa.—Olds V. Olds, 260 N.W. 1, 219 
lowa, 1395, supplemented 261 N.W. 
488, 219 lowa 1395. 

Ky.—EWorld Pire & Marine Ins. Co. v. 

Tapp, 151 S.W.2d 428, 286 Ky. 650. 
Masa.—^Lorlng v. Mercier, 63 N.B.2d 
466, 318 Mass. 599—^Malone v. i^ian- 
chl, 61 N.E.2d 1, 318 Mass. 179, 161 
A.L..R. 1168. 

Mlnn.—^National Council of Kniglits 
and Ladies of Securlty v. Schelber, 

• 169 N.W. 272, 141 Minn. 41. 

N.Y.—Uavid S. Stern Corp. v. Bdel- 
stone, 35 N.Y.S.2d 300, 264 App. 
Div. 865—Clark v. Delaware & H. 
R. Corp., 283 N.Y.S. 739, 246 App. 
Dlv. 447—Goldstein v. Goldsmith, 
276 N.Y.S. 861, 243 App.Diy. 268— 
Berglieim v. Hofstatter, 276 N.Y.S. 
188, 243 APP.D1V. 568—Krlstel v. 
Steinbers:, 69 N.Y.S.2d 476, 188 


Mlsc. 600—^In re Uambertfs Bstate, 
42 N.Y.S.2d 239, 181 Misa 706, af- 
flrmed 47 N.Y.S.2d 309, 267 App. 
Div. 866, appeal denled 48 N.Y.S.2d 
651, 267 App.Div. 976. 

S.D.—^Payton v. Kogers, 285 N.W. 873, 
66 S.D. 486. 

W.Va—Corpus Juris olted lu Cole v. 
State Compensatlon Com*r, 173 S. 
E. 263, 114 W.Va. 633, 

60 C.J. p 98 note 78. 

ITaJust or harsli 

A court has power to relieve a par¬ 
ty from a stipulation in a situation 
which is unjust or harsh, even when 
fully understood and authorized.— 
Bond V. Bond, 24 N.Y.S.2d 169, 260 
App.Div. 781, reargrument denled 25 
N.T.S.2d 1001, 261 App.Div. 835—Ap¬ 
plication of Preedman, 87 N.Y.S. 2d 
377, 194 Mlsc. 708. 

Substautial proof to oontrary 
A stipulation which Is clearly inad¬ 
vertently made in conflict with a 
party's theory of his case and op- 
posed to his absolute rigrhts may be 
dlsregarded where there is substan- 
tlal proof to the contrary.—Back v. 
Farnsworth, 77 P.2d 295, 25 Cal.App. 
2d 212. 

Xnadverteut adznlsslon of faot 

which afterward proves to be errone- 
ous justlfles the settingr aside of the 
stipulation.—^Keeler v. Templeton, 
298 N.Y.S. 193, 164 Mlsc. 113, motion 
denled 800 N.Y.S. 868, 165 Misc. 392 
—60 C.J. p 98 note 78 [a]. 


Cole V. State Compensatlon Com'rp 
173 S.B. 263, 114 W.Va 633. 

60 C.J. p 98 note 79. 

95. Ga—Commercia! Union Assur. 
Co. V. Chattahoochee Lumber Co., 
60 S.E. 554, 130 Ga. 191. 

96. Minn.—^Dickinson v. Citizens" 
Ice, etc., Co., 166 N.W. 1066, 139 
Minn. 201. 

Seld not uucousclonable 
Stipulation to abide by decislon on 
appeal in another similar case being 
appealed, which was subsequently af- 
drmed on certificate without hearingr 
on merlts because statute with re- 
spect to time for flling record was 
chanired, was not unconscionable be¬ 
cause no hearingr was had on merlts. 
—State Life Ins. Co. v. Duke, Tex. 
Civ.App., 69 S.W.2d 791, error re- 
fused. 

97. Cal.—^People v. Sameniegro, 6 P. 
2d 663, 118 Cal.App. 166. 

D.C.—^Laughlin v. Berens, 118 P.2d 
193, 78 App.D.C. 136. 

Mont.—^McCarthy v. Employers' Pire 
Ins. Co., 37 P.2d 679, 97 Mont. 640, 
97 A.L.R. 292. 

N.Y.—Baksi v. Wallman, 65 N.Y.S. 
2d 894, 271 App.Div. 422, affirmed 
74 N.E.2d 172, 297 N.Y. 456—Bergr- 
heim v. Hofstatter, 276 N.Y.S. 188, 
243 App.Div. 568. 

98. U.S.—^Kendall v. Ewert, Okl., 42 
S.Ct. 444, 259 U.S. 139, 66 L Ed. 
862. 

99. Minn.—^Pletcher ▼. Taylor, 182 
N.W. 437, 148 Minn. 866. 


94. W.Va—Corpus Juris olted Ia 
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materially changed, if the adverse party is given 
leave to amend.i 

Newly discovered defenses, A stipulation that 
one case shall be determined by the judgment in an- 
other will not be relieved against because of newly 
discovered defenses which will not be sufficient 
ground for a new trial.2 

Amendment of pleadings in test case, A stipula¬ 
tion that one case shall abide the resuit of another 
will not be set aside because of amendment of the 
pleadings in the test case on reversal of a judgment 
rendered therein, where the amendments do not 
change the cause of action or make any substantial 
change in the issues.^ 

Noncompliance with terms of stipulation or faiU 
ure of condition, Where one party has failed to 
comply with the terms of the stipulation, the other 
party may move to vacate the stipulation.^ Where 
plaintiff^s attomey consented to the bringing in of 
a new defendant, on condition that the case should 
retain its place as a preferred case and be tried in 
a designated county, if the place of trial is changed 
to another county, plaintiff should be permitted to 
move to be relieved from his stipulation, and to dis- 


continue the action against such defendant.® 

Lack of authority of atforney, If a stipulation or 
agreement entered into by an attorney is beyond the 
scope of his authority, the Client may, in a proper 
case, obtain relief therefrom by having it vacated 
or set aside;® but a stipulation will not be set aside 
on a mere statement of belief of the attorney^s lack 
of authority to execute a stipulation where positive 
evidence of such lack of authority, if any, was 
available and should have been forthcoming.*^ 

§ 36. Proceedings for Relief 

A party to a stipulation who desires to have It set 
aside should seek to do so by some direct proceedlng; 
and, ordinariiy, such relief may or should be sought by 
a motion to set aside the stipulation in the court t-i^ 
which the action is pending, on notice to the opposite 
party. The proceedlng to set aside a stipulation Is 
summary in its nature, and the hearlng Is usually had 
on affidavits and counter-affldavits of the parties. 

A party to a stipulation who desires to have it 
set aside should seek to do so by some direct pro- 
ceeding,® and, ordinariiy, such relief may or should 
be sought by a motion to set aside the stipulation^ 
in the court in which the action is pending,on 
notice to the opposite party.ii An independent ac¬ 
tion instituted for that purpose usually is luineces- 


1 . S.D.—Randall v. Burk Tp., 76 N. 
W. 276, 11 S.D. 40. 

60 C.J. p 98 note 87. 

2 . U.S.—McNeill V. Andes, C.C.N.T., 
40 F. 45. 

3. Cal.—Gllmore v. American Cent 
Ins. Co., 7 P. 781, 67 Cal, 366. 

Mo.—Galbreath v. Hosers, 45 Mo.App. 
324. 

4. N.Y.—^In re Foster’s Estate, 108 
N.T.S.2d 751. 

6 - N.T.—Fisher v. Bullock, 204 N.Y. 
S. 425, 208 APP.D1V. 666. 

6 . N.J.—^Martin v. Lehlgh Valley R. 
Co., 176 A 665, 114 N.J.Law 243 
—^Hygrade Cut Pabric Co. v. U. S. 
Stores Corporation, 144 A 605, 105 
N.J.Law 324. 

N.Y.—In re Callahan, 174 N.Y.S. 268, 
106 Misc. 202, affirmed 175 N.Y.S. 
896, 188 APP.D1V. 944. 

7. N.D.—^Youmans v. Hanna, 160 N. 
W. 706, 36 N.I>. 479, Ann.Cas.l917E 
263, motion denied 161 N.W. 797, 
36 N.D. 479, Ann.Cas.l917B 263, re- 
hearing denied 171 N.W. 836, 43 N. 
D. 536. 

8 . m.—Chlcago V. Drezel, 30 N.B. 
774, 141 111. 89. 

Affirmative applloatloiL 

In order to obtain relief against 
stipulation, regular course is not to 
Ignore or attempt to evade it, but to 
make seasonable affirmative appllca- 
tlon to court by formal motion on no¬ 
tice, supported by affldavit for witb- 
drawal or revocatlon of stipulation. 


—^Dunscombe v. Smith, 190 So. 796, 
139 Fla. 497. 

9. Fla.—^Dunscombe v. Smith, 190 
So. 796, 139 Fla. 497. 

N.Y.—Krlstel v. Stelnberg, 69 N.Y.S. 

2d 476, 188 Misc. 500. 

60 C.J. p 99 note 94. 

Betiuest made in brief 

Request for modiflcatlon of agreed 
statement of facts was entertalnable 
by trial court, even though request 
was made only in brief and not in 
form of motion. In view of clearly 
inadvertent use of words.—State v. 
Wehlnger, 47 P.2d 36, 182 Wash. 860. 
<<Speclal prooeedlng” 

Defendants' motion to be relieved 
from stipulation is “special proceed- 
ing,** which could be commenced be- 
fore one Judge and continued before 
another; so where justi ce holds mo¬ 
tion to be relieved from stipulation 
in abeyance pending coming in of re- 
port of referee appointed to hear and 
report, motion remalns before court, 
and, if Justlce before whom motion 
is made goes out of office pending 
reference, matter may again be 
brought before court by moving to 
conflrm referee’s report—Kynin v. 
Grand Plaza Caterers, 266 N.Y.S. 614, 
148 Misc. 156. 

10 . N.Y.—Goldfarb v. Goldfarb, 267 
N.Y.S. 638, 235 App.Div. 868. 

60 C.J. p 99 note 96. 

Aotlon held pending 

(1) Until warrant to dlspossess 
was actually Issued, landlords* sum- 
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mary proceedlng was pending before 
the court, and, hence, stipulation for 
stay of execution of warrant, not be- 
ing one which termlnated the pro- 
ceeding and executed a new agree- 
ment, was subject to review and to 
any order of munlcipal court made on 
motion in the proceedlng.—^Krlstel v. 
Stelnberg, 69 N.Y.S.2d 476, 188 Misc. 
600. 

(2) A stipulation for discontlnu- 
ance of fraud action on payment of 
agreed weekly installments of 
amount demanded In complaint, but 
providing that on default in pay- 
ments plaintiff could enter Judgment 
for full amount demanded in com¬ 
plaint, was a stipulation in the case 
by which action was not discontlnued 
but remained allve, at least until full 
payment; hence court had jurlsdic- 
tlon to set aside stipulation if ex- 
torted by threats or duress.—^Pech- 
man v. Chantal Sllks, 53 N.Y.S.2d 
260. 

Court to whioh appeal is taken 
from a Judgment in the action Is 
without power to set aside the stipu¬ 
lation.—Glroux V. New York Life 
Ins. Co., 159 A 142, 85 N.H. 355-— 
60 C.J. p 99 note 95 [a]. 

11 . Fla,—^Dunscombe v. Smith, 190 

So. 796, 139 Fla. 497. 

Neb.—^LeBarron v. City of Harvard, 

262 N.W. 26, 129 Neb. 460, 100 A 

L.R. 767. 

60 C.J. p 99 note 96. 
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sary,i2 as the court has ample control over the ac- 
tion and may protect ali the rights of the parties.^3 
Where a stipulation and a purported order approv- 
ing it are invalid and of no effect, there is no 
necessity that an application be made for relief 

therefrom.14 

A proceeding to set aside a stipulation is sum- 
mary in its nature,and the hearing is usually had 
on affidavits and counter-aflSdavits of the parties,^® 
although it has been said that, where a large amount 
is involved and the conflict is sharp, the question 
should be determined on common-law evidence,^*^ 
and in some circumstances the court will not deter- 
mine the matter on affidavits but may exercise its 
investigatory power by referring the matter to a 
referee to hear and report.^® Where mistake al- 
leged as a ground in the stipulation is apparent with- 
out any further proofs, no affidavits are necessaryA® 
Where it is claimed that a stipulation as to facts 
was false or untrue as to the facts stated, or did 
not contain all the facts, the party moving to with- 
draw from the stipulation must show in what par- 
ticulars the stipulation was erroneous or deficient, 
that is, he must point out the specific misstatements 
or omissions.®® 

The issues raised on a motion to set aside a stip¬ 
ulation ordinarily are to be determined by the trial 
court, and pending such determination the status 
quo of the parties will be maintained.®! The court 
may reserve consideration of the motion and need 


not rule on it immediately on its presentation .22 A 
party moving to withdraw a stipulation of facts 
is not entitled to a hearing on the motion where 
he has failed to file a brief or request oral argument 
on the motion.2® No findings of fact are necessary 
as a basis for an order setting aside a stipulation.24 

Time of making application, Application to set 
aside a stipulation must be seasonably made; delay 
in asking for relief may defeat the right thereto.25 
If parties desire an agreed statement of facts to be 
amended or discharged, or the facts to be varied, 
steps must be taken to effect these objects before 
the decision is announced.26 

§ 37. — Nature and Extent of Relief 

Generally, If relief against a stipulation is granted, 
the entire stipuiation must be set aside, and the court 
may not reiease one of the parties to a stipuiation and 
stili leave the other party bound thereby; but under 
some circumstances the court may modify or amend stip¬ 
ulatione where it is satisfled that Justice requires it. 

Generally, if relief against a stipulation is grant¬ 
ed, the entire stipulation must be set aside.27 In 
other words, the stipulation must stand or else be 
set aside in toto,2® and merely to strike out a por- 
tion of the stipulation on suggestion of one of the 
parties is error, if such portion is material.®® It 
has apparently been held, however, that a party 
may in some circumstances be relieved in part only 
from the terms of a stipulation, where this may be 
done without prejudice to the substantial rights of 


12 . Wash.—Stevenson v. Hazard, 
277 P. 460, 152 Wash. 104. 

Kellef against stipulation for settle- 
ment of controversy by Independ- 
ent equitabis action see Oompro- 
mise and Settlement § 30. 

13. N.T.—Turner v. New York Cent., 
etc., R. Co.. 132 N.Y.S. 418, 74 Misc. 
524. 

14- Cal.—Berry v. Chaplin. 169 P.2d 
442, 74 Cal.App.2d 652. 

15. Tex.—^Beaumont Pasture Co. v. 
Preston, 66 Tex. 448—Hancock v. 
Winans, 20 Tex. 320. 

16. Pia.—^Dunscombe v. Smith, 190 
So. 796, 139 Pia. 497. 

60 C.J. p 99 note 1. 

Absence of specllLo request 

Where plaintiff moved to set aside 
a stipulation entered into In open 
court by plaintiff’s attorney, but 
made no specific request to hear mo¬ 
tion on testimony, accompanied by 
offer of witnesses for purpose of tes- 
tlfying, hearing of motion on afilda- 
vlts rather than on testimony was 
not error.—Powell v. Martone, 33 N. 
W.2d 914, 322 Mich. 441. 

17- N.Y.—Mutual Lu Ins. Co. v. 


0'Donnell, 40 N.B. 787, 146 N.Y. 
276, 48 Am.S.R. 796. 

18- N.Y.—^Pechman v. Chantal Silks, 
63 N.Y.S.2d 260. 

18- Wash.—^Levy v. Sheehan, 28 P. 
748, 3 Wash. 420. 

20. Or.—Robinson v. Oregon City 
Sand & Gravel Co., 20 P.2d 1078, 143 
Or. 177. 

21. N.Y.—Weinroth v. 603-Pifth 
Ave. Corp., 102 N.Y.S.2d 471. 

22. Cal.—McClure, on Behalf of 
Caruthers v. Donovan, 205 P.2d 17, 
33 Cal.2d 717. 

23. Or.—Robinson v. Oregon City 
Sand & Gravel Co., 20 P.2d 1073, 
143 Or. 177. 

24. Minn.—??letcher v. Taylor, 182 
N.W. 437, 148 Minn. 366. 

25. 111.—^Brink v. Industrlal Com- 
mission, 15 N.E.2d 491, 368 111. 
607. 

Neb.—Wells v. Tietge, 9 N.W.2d 180, 
143 Neb. 230—^LeBarron v. City of 
Harvard, 262 N.W. 26, 129 Neb. 460, 
100 A.L..R. 767. 

N.Y.—Rosmor Realty Corp. v. Cavi- 
ness, 66 N.Y.S.2d 588, 187 Misc. 888. 

N.B.—Schott V. Enander, 15 N.W.2d 
803. 73 N.D. 362. 
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Wis.—Thayer v. Pederal Life Ins. 

Co., 268 N.W. 849, 217 Wis. 282. 

60 C.J. p 100 note 6. 

Losb of Jurlsdlctioxi 
Where defendant signed stipulation 
on which consent Judgment was en¬ 
tered by Circuit court, and defend¬ 
ant did not file motion seeking relief 
from such judgment or motion for 
new trial, judgment became final 
thirty days after its entry, Circuit 
court lost jurisdiction, and was not 
authorized to hear motion flled on 
later date to set aside stipulation on 
ground that it was fraudulently pro- 
cured.—^Kidd v. Kidd, Mo.App., 229 
S.W.2d 270. 

Laches held not shown 
Mo.—Huegel v. Huegel, 46 4S.W.2d 
167, 329 Mo. 671. 

26. N.BL—Goodrich v. Eastern R. 
Co., 38 N.H. 390. 

27. Colo.—^Welsh v. Noyes, 14 P. 
317, 10 Colo. 133. 

N.H.—Colby v. American Express 
Co., 94 A. 198, 77 N.H. 648. 

28. N.Y.—Saranac Land & Timber 
Co. 'V. Roberts, 166 N.Y.S. 8, 100 
Misc. 611. 

29- Colo.—^Welsh v- Noyes, 14 P. 
817, 10 Colo. 133. 
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the parties under the stipuIation.SO The court may 
not release one of the parties to a stipulation and 
stili leave the other party bound thereby.^i The 
order setting aside the stipulation is in the nature of 
rescission, in which all the parties should be placed 
in statu quo.33 

Amendment or modification. As a general rule, 
courts have no power to amend or modify stipula- 
tions without the consent of all of the parties there- 
to.33 Under some circumstances, however, stipula- 
tions may be modified where the court is satisfied 
that justice requires itM So it has been held that 


the court may permit a stipulation to be amended, 
so as to conform to the real intention of the parties 
in making it, where matter has been inadvertently 
inserted in,36 or omitted from,36 the stipulation; 
and an agreed statement of facts may be amended 
by the addition of facts inadvertently omitted, where 
such facts are of record in the court, and require 
no proof, and are not repugnant to the agreed state¬ 
ment or any of its terms.37 A reviewing court has 
no power to correct stipulations made in the lower 
court in order to express the real agreement; the 
party mu st have moved in the lower court to have it 
corrected.38 


STIEFS. The word "stirps” means a root^ of in- 
heritance;2 a common stock;3 and it designates the 
aneestor from whom the heir derives title, and 
necessarily presnpposes the death of the aneestor.'* 

Stirpes. The plural of stirps,5 denoting roots or 
common stocks.® It is said not to be a word of 
inheritance or purchase but to relate solely to the 
mode of distribution.^ 

The term "per stirpes” is disenssed generally in 
70 C.J.S. p 448 notes 52-^6; with respect to inte¬ 
state distiibntion of property see Descent and Dis- 
tribution § 23, and with respect to testate distribn- 
tion of property see the C.J.S. title Wills §§ 707— 
716, also 69 C.J. p 287 note 30-p 297 note 96. 


STITCH. To join together with stitehes; sew, as 
a seam of cloth.3 

"Stitehed” is the past participle of "stiteh.”® The 
term is nsed in book binding to describe the method 
of binding a pamphlet by stabbing holes in the 
back, inserting thread or wires, and tying them.i® 

ST. JOHN’S BBrEAD. Locust beans, consisting of 
the fleshy pods, with the small seeds or beans inside, 
prodnced by the carob tree.^^ 

STOB. A variation of the word "stub,” which 
means a small post.i2 

STOCK. The word "stock” is comprehensive^^ and 

has varions significations,^* and is nsed, both in 


30. N.T.—^In re Broslln*s Estate, 269 
N.Y.S. 786, 241 APP.Div. 700, re- 
settled on other grounds Petrulla 
V. Broslin, 270 N.Y.S. 868, 241 App. 
Div. 817. 

XacoTxeot Btatement of materlal faots 
Aetion of trial court in relievlng 
plaintlff from portions of stipulation 
which incorrectly set forth materlal 
facts and which were contradicted by 
undlsputed evldence was not improp- 
er.—Slnnock v. Young, 142 P.2d 85, 
61 Cal.App.2d 130. 

31. Mlnn.—Gerdtzen v. Cockrell, 62 
N.W. 930, 60 Minn. 646. 

60 C.J. p 100 note 9. 

32. U.S.—^Emerlck, etc., Co. v. Has- 
cy, Cal., 146 P. 688, 77 C.C.A. 114. 

60 C.J. p 100 note 11. 

33. Me.—^Rowell v. Lewls, 49 A. 
423, 96 Me. 83. 

60 C.J. p 100 note 12. 

34. Mass.—^Mitchell v, Walton 

Lunch Co., 25 N.E.^J,61, 305 Mass. 
76. 


Senlal of amendment held not ahns» 
of dlscretlon 

U.S.—Mermis v. Jackson, C.C.A.Kan., 
93 P.2d 679. 

35. Wash.—State v. Wehinger, 47 P. 

2d 35, 182 Wash. 360. 

33. U.S.—^Knlght Newspapers v. C. 

I. R., C.C.A6, 143 P.2d 1007, 154 
A,L.R. 1267. 

S.D.—Davls V. Uavis, 137 N.W. 283, 
29 S.D. 420. 

60 C.J. p 100 note 13. 

37. Mont.—^Montana Milling Co. v. 
Jefferls, 41 P. 712, 16 MonL 669. 

38. Tex.—Texas Employers* Ins. As- 
soc. v. Wright, Clv.App., 297 S.W. 
764, modified on other grounds, 
Com.App., 4 S.W.2d 31. 

1. Md.—^Patchell v. Groom, 43 A.2d 
32, 34, 186 Md. 10—^Rotmanskey v. 
Heiss, 89 A. 415, 86 Md. 633. 

S.C.—Irvln v. Brown, 168 S.B. 783, 
734, 160 S.C. 374. 

2. Md.—^Patchell v. Groom, 48 A.2d 
32, 34, 186 Md. 10. 

60 C.J. p 101 note 7. 

3. S.C.—^Irvin v. Brown, 158 S.B. 
733, 734, 160 S.C. 374. 
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4. Md.—^Patchell v. Groom, 43 A.2d 
82, 34, 186 Md. 10—^Rotmanskey v. 
Heiss, 39 A. 415, 86 Md. 633. 

5. Webster New Int.U. 

6 . S.C.—^Irvin v. Brown, 158 S.E. 
733, 734, 160 S.C. 374. 

7. S.C.—^Irvin v. Brown, supra. 

60 C.J. p 101 note 14. 

8 . New Standard D. 

9. Webster New Int.D. 

10. lowa.—State v. Young, 110 N.W. 
292, 294, 134 lowa 605, 13 Ann.Cas. 
345. 

60 C.J. p 101 note 16. 

11 . U.S.—Sheldon v. U. S., 12 Cust. 
App. 474, 476. 

12. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Mlller, Civ.App., 192 S.W. 
693, 595. 

60 C.J. p 101 note 17. 

13. Wash.—^Plass v. Morgan, 78 P. 
784, 785, 36 Wash. 160. 

14. N.Y.—Burr v. Wilcox, 22 N,Y. 
661, 566—Williams v. Western Un¬ 
ion TeU Co., 48 N.Y.Super. 349, 
867. 
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common speech and statntoiy enactments, in a varie- 
ty of senses, some broader, some more lmiited.i5 

As used in agriculturej^^ the word “stock” has a 
settled^^ and popular^* meaning, and signifies 
domestic animals and nothing more,^® and thus the 
term is dedned as meaning domestic animals^^ or 
beasts^i coUeeted, raised, or used on a farm, espe- 
cially, cattle, sheep, hogs, etc.^^ 

While it has been said that in common speech and 
under the law the word ^^stock'' has reference to 
animals which have intrinsic value as for food or 
beasts of burden,23 in fact the term is snfficiently 
broad to include all useful animals,2 4 and therefore 
the word “stock” has been held to include asses,25 
calves,26 cattle,27 colts,28 cows,22 foxes,60 goats,3i 
hogs,22 horses,32 jennets and mules,24 sheep,25 and 
swine.26 


In a broader sense the term may embraoe things 
other than animals pertaining to the farm.27 

In construing particular statutes the word ''stocV’ 
has been held to apply only to specified animals,3 8 
and hence under the particular statute not to in¬ 
clude dogs,28 horses,^® or swine.^i 

In anercantile sense. When the word ‘^stock^^ is 
used in a mercantile sense it has a well-defined 
meaning,42 and an appropriate meaning in law,42 
and ehould be construed accordingly.^^ In this 
sense the term signifies the wares of a business 
man;^5 the goods and wares of a merchant or 
tradesman, kept for sale and traffic;^® the goods or 
chattels which a tradesman holds for sale or traf- 
fi[e;47 goods and merchandise in trade the goods 
on hand.*^® It generally eomprehends articles ae- 
eumnlated in a business or calling for use and dis- 


15. Ind.—State v. Haxnllton, 5 Ind. 
310, 313. 

60 C.Jr. p 101 note 21. 

16. lowa.—State v. Clark, 21 K.W. 
666, 667. 66 lowa 336. 

17- N.C.—Graham v. Davidson, 22 
N.C. 155, 171. 

'Wis.—^Baker v. Baker, 8 N.W. 289, 
290, 61 Wis. 638, 

18. Wis.—Baker v. Baker, supra. 

19- Ind.—^Heagy v- Cheesman, 33 
Ind. 96, 98. 

Also called ‘Ulve stook” 
lowa.—Inman v. Chicago, etc., R. Co., 
16 N.W. 286, 287, 60 lowa 469. 

60 C.J. p 102 note 43- 
Slmllarly stated 

(1) Used In connection wlth farm 
or land, tbe term *‘stock" has a set- 
tled meaning, whereby it is restrict- 
ed to the animals which are used 
wlth, supported by, or raised upon 
it—Baker v. Baker, 8 N.W. 289, 290, 
51 Wis. 538—60 C.jr. p 102 note 36. 

(2) As commonly denominated in 
the country, **stock" means animals 
with which the plantations of farm- 
ers are uaually supplied.—Van Nor- 
den V. Primm, 3 N.C. 324, 325. 

30. lowa—State v. Clark, 21 N.W. 

666, 667, 66 lowa 836. 

60 C.J. p 102 note 39. 

214 lowa—Inman v. Chicago, M. & 
St P. Ry. Co.. 16 N.W. 286, 287, 60 
lowa 459. 

22. La—^Henderson v, Lancaster, 2 
LaApp. 680, 683, 684. 

60 C.J. p 102 note 42. 

23. La—^Henderson v- Lancaster, 
supra. 

24- N.H.—^Whlte Mountain Pur Co. 
V. Whitefield, 91 A. 870, 871, 77 
N.H. 340. 

60 C.J. P 102 note 68. 


25- La—^Henderson v. Lancaster, 2 
LaApp. 680, 684. 

28. La—^Henderson v. Lancaster, 
supra. 

27. Conn.—^Dudley v- Deming, 34 
Conn. 169, 173. 

60 C.J. P 102 note 46. 

Meat cattle 

La—Henderson v. Lancaster, 2 La 
App. 680, 684. 

28. La—^Henderson v. Lancaster, 
supra 

29. La—^Henderson v. Lancaster, 
supra 

30. N.H.—White Mountain Fur Co. 
V. Whitefield, 91 A. 870, 871, 77 N.H. 
340. 

60 C.J. p 102 note 49. 

31. La—^Henderson v. Lancaster, 2 
LaApp. 680, 684. 

32. Ky.--Green v. Hart, 87 S.W. 315, 
316, 27 Ky.L. 970. 

60 C.J. p 102 note 6L 

33. La—^Henderson v. Lancaster, 2 
LaApp. 680, 684. 

60 C.J. p 102 note 52. 

34- La—^Henderson v. Lancaster, 
supra 

35. Ky.—Green v. Hart, 87 S.W. 
316, 316, 27 Ky.L. 970. 

60 C.J. p 102 note 56. 

36. lowa—State v. Clark, 21 N.W. 
666, 667, 65 lowa 336. 

La—^Henderson v. Lancaster, 2 La 
App. 680, 684. 

37. Wis.—^Baker v. Baker, 8 N.W. 
289, 290, 61 Wis. 638. 

60 C.J. p 103 note 65. 

38. lowa—State v. Clark, 21 N.W. 
666, 65 lowa 336. 

60 C.J. p 102 note 60. 

39. Ala—^Louisville & N. R. Co. v. 
Carter, 104 So. 764, 755, 213 Ala 
393. 

60 C.J. p 102 note 61. 
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40. Conn.—^Dudley v. Deming, 34 
Conn. 169, 173. 

60 C.J. p 108 note 62. 

Does not embrace the Idea of a 
team.—Inman v. Chicago, etc., R. Co., 
16 N.W. 286, 287. 60 lowa 459—60 
C.J. p 102 note 58. 

41. ICan.—Usher v. Hlatt. 21 Kan. 
548, 551. 

42. lowa—Jewell v. Sumner Tp., 84 
N.W. 973, 976, 113 lowa 47. 

43. lowa—Jewell v, Sumner Tp., 
supra 

44. lowa—Jewell v, Sumner Tp., 
supra 

45- N.J.—^Rowe V. Davls, 47 A.2d 36, 
88, 138 N.J.B(i. 122. 

“Stock” dlstlnguished from “mer¬ 
chandise" see 67 C.J.S. p 1069 note 
91. 

46. N.T.— et. Regis Restaurant v. 
Powers, 216 N.T.S. 129, 132, 127 
Misc. 338. 

60 C.J. p 105 note 25. 

Slmllarly stated 

(1) When applied to the business 
of a merchant or tradesman, the 
word “stock" means the merchandise 
he keeps for sale or traffic.—Schnit- 
zer V. Excelsior Powder Mfg. Co., Mo. 
App.. 160 S.W. 282, 285. 

(2) The common use of the word 
"stock," when applied to goods of 
a mercantile house, refers to those 
which are kept for sale.—Albrecht v. 
Cudihee. 79 P. 628, 629, 87 Wash. 206 
—60 C.J. p 105 note 21. 

47. Pa—Commonwealth v. Danville, 
etc., R. Co., 2 Pearson 400, 401. 

Tex.—Spring Garden Ins. Co. v. 
Brown, Civ.App., 143 S.W. 292. 

48. lowa.—Whltlng v. Root, 8 N.W. 
134, 141, 62 lowa 292. 

60 C.J. p 105 note 19. 

49. S.C.—^Todd v. Lewers, 9 S.C.E(i. 
463. 464. 

60 C.J. p 106 note 27. 
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posal in its regular prosecntion,®^ and is not con- 
fined to goods witli which a merchant begins bnsi- 
ness, but rather to the goods be employs in trade.^i 
It may include many different kinds of goods, wares, 
or inercbandise,52 and in general terms refers to 
tbe entire property employed in business.53 It con- 
notes something actual and tangible,^^ and -w-hen ap- 
plied to a manufactory may refer either to the 
finished product or to the raw material used in mak- 
ing such produot.SS 

The Word "stock'' is employed with reference to 
business in a somewhat different sense to signify, in 
its general acceptation, money invested in busi¬ 
ness and when used in this sense the term means 
funds employed in some business enterprise.57 
"Stock” is sometimes used in this sense to denote 
public funds or securities,58 and formerly it was 
the common term for evidences of govemment 
debt.59 The most frequent use of the word in this 
sense is with reference to corporate entities, and 
when used in this connection it is broadly defined 
as the sum of ali the rights and duties of share- 
holders, but generally the term is used in a nar- 
rower sense, as, for ezample, to designate capital 
stock, capital, shares of stock, or oertidcates of 
stock, as stated in Corporations § 192. 


Trees or planfs. "Stock^^ is sometimes employed 
to indicate the stalk, stem, or trunk of a tree or 
other piant; the main body, or fixed and firm part; 
a stem in which a graft is inserted, and whioh is 
its support; also, a stem, tree, or piant which fur- 
nishes slips or cuttings.®® 

In the law of descent the word “stock” is defined 
in Descent and Distribution § 1 as the progenitor 
of a family or ancestor. 

Stock in Trade 

The term “stock in trade” is very general®^ and 
it varies in accordance with the business to which 
it is applied.®2 It is usually applied to the stock 
of merchants and tradesmen,®® and includes articles 
which cover a very wide range,®^ and in general 
everything that is appropriated or necessary to the 
carrying on of the trade.®® In its limited or ordi- 
naiy meaning, the term applies only to personal 
property employed by merchants and the like in 
their trade or business,®® or, more specifically, to 
the visible and tangible property with which the 
trade or business of the owner is carried on, and to 
which it relates,®7 and it includes all chattels which 
the merchant acquires and puts into his place of 
business for use in his trade or for the purpose of 
sale.®® It is said to be well understood as meaning 


60. lowa.—Jewell v, Sumner Tp., 84 
N.W. 973, 976, 113 lowa 47. 

60 aj. p 106 note 17. 

To Bpeak of a fLock as t3ie stock of 
a marchaat would not be irivlngr the 
word its ordinary slgnlflcance.— 
Jewell V. Sumner Tp., supra, 

51. Cal.—^Braun v. 'Woollacott, 61 P. 

801, 803, 129 Cal. 107. 

60 C.J. p 106 note 18 [a]. 

62. Wash.—Plass v. Morgran, 78 P. 
784, 786. 36 Wash. 160. 

63. Pa.—Commonwealth v. Danvllle, 
etc., B. Co., 2 Pearson 400, 401. 

64. lowa.—The Peterson Co. v. 
Freeburn, 215 N.W. 746, 748, 204 
lowa 644. 

The merohaudlse or thlngr Itself 
lowa.—The Peterson Co-. v. Freeburn, 
supra. 

55. Mo.—Schnitzer v. Excelsior Pow- 
der Mfff. Co., App., 160 S.W. 282, 
285. 

68. S.C.—State v. Cheraw, etc., R. 

Co., 16 S.C. 624, 528. 

60 C.J. p 110 note 97. 

67. Pa.—Commonwealth v. DanviUe, 
etc., B. Co., 2 Pearson 400, 401. 

68. Pa.—Commonwealth v. DanviUe, 
etc., R. Co., supra. 

Xn Bugrland, the word "stock" in¬ 
cludes certain public and private ob- 
lieations, usually known to us as 
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bonds.—Tucker v. Curtln, Mass., 148 
P. 929, 934, 78 C.C.A. 657—60 C.J. p 
110 note 2. 

69. N.J.—^Bowe v. Davis, Ch., 47 A, 
2d 36, 38, 188 N.J.Bq. 122. 

60. U.S.—^U. S. V. American Express 
Co., N.T., 168 F. 808, 809, 86 C.C.A. 
68 . 

60 C.J. p 105 note 10. 

61. Ont.—Nolan v. Donnelly, 4 Ont. 
440, 446. 

60 C.J. p 106 note 85. 

The word may not be snffiolent, in 
and of itself, to identlfy property 
to which it is applied.—Wllson v. 
Kerr, 17 TJ.C.Q.B., Ont, 168, 171, 172 
—60 C.J. p 107 note 63. 

62. Cal.—Story v. Christln, 96 P.2d 
926, 927. 14 Cal.2d 692, 126 A.L.B. 
1402. 

60 C.J. p 106 note 88. 

Xts TMAfljtiwg must depend on evi- 
dence of intention.—^Todd v. Lewers, 
9 S.C.E<i. 463, 464—60 OJ. p 106 note 
37. 

63. N.H.—Woodworth & Co. v. Con- 
cord, 96 A 296. 297, 78 N.H. 64. 

60 C.J. p 106 note 36. 

64. Cal.—Story v. Chrlstin, 96 P.2d 
925, 927, 14 Cal.2d 692, 126 AL.B. 
1402. 

65. S.C.—^Todd V. licwers, 9 S.CJBlq. 
463. 464. 

60 C.J. p 106 note 42. 
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Slmllarly stated 

(1) The whole capital employed in 
the trade.—^Todd v. Lewers, 9 S.C.Eq. 
463, 464. 

(2) Any klnd of trade groods, ac- 
cording to the business carried on by 
the person and in the particular place 
mentioned.—^Nolan v. Donnelly, 4 
Ont 440, 446. 

06. N.H.—White Mountain FUr Co. 
V. Whitefleld, 91 A 870, 871, 77 
N.H. 340. 

60 C.J. p 106 note 39 [a]. 

67. Cal.—Story v. Christin, 95 P.2d 
925, 927, 14 Cal.2d 692, 125 AL.B. 
1402. 

Mass.—^New Engrland Mut Life Ins. 
Co. V. City of Boston, 76 N.B.2d 
505, 507, 321 Mass. 683. 

60 C.J. p 107 note 61. 

68. Fla.—Corpus Juris clted in Wax- 
ren Co. v. Howell, 3 So.2d 167, 169, 
147 Fla. 602. 

60 C.J. p 106 note 39. 

‘T should be of the oplnion that 
whatever he would need to carry on 
his business, not only of merchan- 
dlse which he places upon his shelves 
or counter for sale, but such other 
materials as he would need for meas- 
uringr, weigrhing* or cutting* such ma¬ 
terials, or for keepin? his books or 
cash, in connection with his busi¬ 
ness, would constitute the 'stock 'in 
trade of his business'."—Warren Co 
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goods for sale;®® a stock of goods offered for sale;"^® 
the goods kept for sale ky a merebant or sbop- 
keeper;7i a stock of merchandise;'^® merehandise or 
goods kept for sale or traffic;*^® tbe goods or cbattels 
wbich a merebant bolds for sale.'^^ 

Tbe following notes contain examples of property 
wbicb bas been beld to be^® or property wbich bas 
been beld not to be*^® “stock in trade.” 

Tbe term “stock in trade” bas been distinguisbed 
from “capital” see 12 C.J.S. p 1124 note 99. 

“Stock in trade” as exempt from liability to sei- 
znre and sale nnder legal process see Exemptions § 
45; as excluded from tbe term “capital assets” witb- 
in tbe Intemal Revenue Code, 26 U.S.C.A. § 117 (a) 
(1) and similar statntes dealing with taxation of 
capital gains or profits see Intemal Revenne § 161; 
as used in tax statntes generally see Taxation §§ 
88, 318, also 61 C.J. p 201 notes 78-81, p 525 note 
52-p 526 note 68; and as nsed in insurance policies 
see tbe index to tbe title Insurance. 


For otber particular applications and specific nses 
of the term consuit tbe Descriptive-Word Index. 

Otber Phrases 

Otber phrases employing tbe term “stock” in its 
various senses are set out in the note.^^ 

STOCKHOLDER. In general, see Corporatione §§ 
475-713; in connection with particular associations, 
companies, or corporatione, see Industrial Co-opera- 
tive Societies § 7, Joint Stock Companies §§ 13-25, 
Street Railroads § 13, and tbe title indexes to Banks 
and Banking, Building and Loan Associations, In¬ 
surance, and Railroads. Consuit also tbe Descrip¬ 
tive-Word Index. 

STOCKJOBBER. An individual who makes it bis 
continuous occupation or life business to buy and 
sell securities is called a “stockjobber” or “sbare- 
jobber.”'^® 


V. Howell, 8 So.2d 167, 619, 147 Fla. 
602. 

69, N.H.—Woodworth & Co. v. Con- 
cord. 96 A. 296, 297, 78 N.H. 64. 

60 C.J. P 107 note 43. 

70, N.H.—Woodworth & Co. v. Con- 
cord, supra. 

R.I.—Woodman v. American Prlnt 
Works, 6 R.I. 470, 472. 

71, Wis.—Wicker v. Comstock, 8 N. 
W. 25. 26, 52 Wls. 316. 

72, Cal.—Story v. Chrlstin, 95 P.2d 

925, 927, 14 Cal.2d 592, 126 A.L..R. 
1402. 

60 C.J. p 106 note 41. 

As that term is ordinarlly used 
among business men.—Story v. 
Chrlstin, supra. 

73, N.H.—^WoodworthL & Co. v. Con- 
cord, 96 A. 296, 297. 78 N.H. 64. 

Practical or ordiuary meanlug' 

N.H.—^Woodworth & Co. v. Concord, 
supra. 

74, Cal.—Story v. Chrlstin, 95 P.2d 

926, 927, 14 Cal.2d 692. 126 AL.R. 
1402. 

60 C.J. p 107 note 49. 

75, Seld <<stock lu trade» 

(1) Bi/Jldingr and lot constituting 
entlre property of a Corporation.— 
Tuttle V. Junior Bldg. Corp., 41 S.B. 
2d 366, 368, 227 N.C. 146. 

(2) Electrical bookkeeping and ac- 
countingr devices held in possession 
under a lease.—^New England Mut. 
Life Ins. Co. v. City of Boston, 76 N. 
E.2d 506, 607, 321 Mass. 683. 

(3) Nursery trees.—Story v. Chrls- 
tin, 96 P.2d 925, 927, 14 Cal.2d 692, 
126 AL..R. 1402. 

(4) Refrigeratlng display case sold 
under a condltionaL sale contract.— 


Warren Co. v. Howell, 8 So.2d 167, 
169, 147 Fla. 602. 

(6) Sewlng machines owned by a 
forelgn Corporation In the possession 
of third persons under contracts by 
whlch they agreed to pay rent for 
such machines and after such rent 
had been fully pald to purchase said 
machines.—Singer Manufg Co. v. 
County Commissioners of Essex, 1 
N.E. 419, 139 Mass. 266. 

(6) Other examples see 60 C.J. p 
107 note 64. 

76. Keld not ''stock In trade» 

(1) Accounts receivable.—^Wood- 
worth & Co. V. Concord, 96 A. 296, 297, 
78 N.H. 64. 

(2) Choses in actlon.—Woodworth 
& Co. V. Concord, supra. 

(3) Other examples see 60 C.J. p 
107 note 55. 

77. Phrases 

(1) “Capital stock" is deflned gen¬ 
erally and references to its specific 
application in various tities are made 
in 12 C.J.S. p 1131 note 92-p 1133 
note 68. 

(2) “Certlflcate of stock" deflned 
see Corporations § 258. 

(3) “Joint stock company" as an 
assoclation of IndividuaJs for pur- 
poses of proflt see Joint Stock Com¬ 
panies § 1 et seq. 

(4) “Pool stock" deflned see Cor¬ 
porations § 216. 

(6) “Rolling stock” deflned see 
Railroads § 1 r, and for other refer¬ 
ences see the title index. What may 
be used in the way of rolling stock 
upon Street railroad tracks is treated 
in Street Railroads § 144. What con¬ 
stitutos the situs of rolling stock 
for the purposes of local taxation is 
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discussed in the C.J.S. title Taxation 
§ 341, also 61 C.J. P 545 notes 81-96. 

(6) “Stock and bond" method of 
valulng railroad property for tax 
purposes see Taxation § 426. 

(7) “Stock article" see 6 C.J.S. p 
776 note 9.1. 

(8) “Stock beer" see Intoxicating 
Liquors § 13. 

(9) “Stock broker," generally, see 
the title index to Brokers. 

(10) “Stock cattle” deflned see 14 
C.J.S. p 37 notes 7, 8; as distin- 
guished from “beef cattle" see IQ 
C.J.S. p 226 note 30. 

(11) “Stock clock" see Oaming & 
1 §r. 

(12) “Stock hogs" see 40 C.J.S. p 
405 note 22. 

(13) “Stock insurance company" 
deflned see Insurance § 94. 

(14) “Stock laws" see Animals 5§ 
109-129. 

(16) “Stock merchant or buyer" 
see 67 C.J.S. p 1064 note 74. 

(16) “Stock note“ see Insurance 
§§ 373-376. 

(17) “Stock raiser," “stock rais- 
ing" see 76 C.J.S. p 456 notes 24, 25. 

(18) “Stock sheets" see 80 C.J.S. p 
144 note 49. 

(19) Additional phrases as to 
which more recent adjudications 
have not been found see 60 C.J. p 103 
note 67-p 104 note 90, p 104 note 98- 
p 105 note 6, p 105 notes 12-14, p 108 
note 66-p 109 note 82, p 110 note 7-p 
111 note 16, p 111 notes 23-26, 42-45. 

78- Tenn.—^Vanderbilt TJniverslty v. 

Cheney, 94 S.W. 90, 93, 116 Tenn. 

269. 
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STOCKJOBBING. It has been said that the term 
^‘stockjobbing’^ is not defined by law,79 but general- 
ly it is the business of dealing in stocks or shares; 
the purchase and sale of stocks, bonds, etc., as car- 
ried on by jobbers who operate on their own ae- 
count.SO 

STOCK-PILE. To heap np; to accumulate in 
piles.®^ 

STOOKYABD. The term ^^stockyard” within the 
Packers and Stockyards Act of 1921, 7 TJ.S.C.A. §§ 
181-229, is defined in Agriculture § 65. Stockyards 
as nuisances, see ITuisances § 75 a (5). 

STOLEN, See Steal 82 C.J.S. p. 1038 note 56-58. 

STOMP. To stamp with the foot.82 

Stomping implies an act of violence; the use of 
the feet applied with force,®^ and for that reason 
is not distinguishable from ^^kicking’^ see 51 C.J.S. p 
430 note 4. 

STONB. Earthy or mineral matter condensed into 
a hard state.®^ In its ordinary use, the word is said 
to cover small pieces of rock or one of moderate 
size;85 and in particular connections it has been 
held to include “concrete,”^® and to mean “lime- 
stone,”®7 |)-at not “limerock.”®® 

Stone as a mineral see Mines and Minerals § 2 
b (6). 


STONEOUTTEB, One who cuts, carves, or dresses 
stone.® 9 

STONEYARD. As defined by the dictionaries,®® the 
Word “stoneyard” means a yard in which stonecut- 
ting is carried on;9l a yard in which stones are cut, 
shaped, broken, or the like.®^ 

STOOD. See Stand 81 C.J.S. p 846 note 25. 

STOOL PIGEON. See 70 C.J.S. p 1059 note 36. 

STOOP. In conneetion with buildings, a front 
porch; an uncovered platform before the entrance 
of a house, raised, and approached by means of 
steps.9® 

STOP. 

As a noun, the term “stop” is defined as meaning 
a cessation of motion, operation, progress, funetion, 
or the like.94 

As a verh, the word “stop" ordinarily means to 
cease from some particular motion;9® to bring from 
motion to rest;®® to arrest the progress or aetion 
of;97 to arrest the course, progress, or movement 
of;98 check; hold back;99 also, to cause to cease; 
to suppress.l 

The term “stop” is sometimes used in a loose sense 
as equivalent to slackening speed,^ and it has been 
said that the words “stop^^ and “stopping*’ do not 
necessarily mean an instant cessation of movement, 
and are not generally used in that narrow sense,® 


79- La.—State v. Debenture Guar- 
antee, etc., Co., Ltd., 26 So. 600, 
606, 61 La.Ann. 1874. 

80. La.—State v. Debenture Guar- 
antee, etc., Co., Ltd., supra, 

81. Mo.—^Allen v. Kraus, 216 S.W. 
2d 739, 740, 368 Mo. 620. 

82. Webster New Int.D. 

83. Mlch.—People v. Collins, 6 N.W. 
2d 666, 663, 303 Mlch. 34. 

84. U.S.—^Jenkins v. Johnson, C.C. 
N.T., 13 F.Cas.No.7,271, 9 Blatchf. 
616, 619, 6 Fish.Pat.Cas. 433. 

60 C.J. p 113 note 91. 

Phrases 

(1) “Stone coal” see Mines and 
Minerals 8 2 b (1). 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 113 note 97- 
p 114 note 13. 

85. Me.—^Dionne v. West Paris Bldg. 
Assoc., 139 A. 497, 498, 126 Me. 
454. 

60 C.J. p 113 note 92. 

88. Miss.—^Vlcksburgr v. Robinson, 
74 So. 617, 619, 113 Miss. 687. 

60 C.J. p 113 note 94. 


87. 111.—'Kelly v. Chlcago, 61 N.B. 
1009, 1110, 193 111. 324. 

60 C.J. p 113 note 96. 

88. U.S.—^Dunbar Lime Co. v. Utah- 
Idaho Sugar Co., Utah, 17 F.2d 361, 
366. 

89. Webster New Int.D. 

“Stonecutter’s disease*’ and “stone- 

cutter's consumptlon” as other 
names for silicosis see 80 C.J.S. p 
1298 notes 31, 32. 

90. Mo.—^Killian v. Brith Sholom 

Congregation, App., 164 S.W.2d 

387, 396. 

N.J.—City of Newark v, Lippman, 
177 A. 566, 557, 13 N.J.Misc. 248. 

Zonlng regulations controlling use of 
property as stoneyard see Municl- 
pal Corporatione § 226(18) b. 

91. N.J.—City of Newark V. Lipp- 
men, 177 A. 656, 657, 13 N.J.Misc. 
248. 

92 . Mo.—^Killian v. Brith Sholom 

Congregatlon, App., 154 S.W.2d 387, 
396. 

N.J.—City of Newark v. Llppmen, 177 
A, 666, 657, 13 N.J.Misc. 248. 

93. N.J.—^Morra v. Laurei Realty 

Co., 125 A. 8, 9, 100 N.J.LIaw 125. 

60 C.J. p 114 note 21. 
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94. Ind.—Northern Ind. Transit v. 
Burk, 89 N.B.2d 906, 908, 228 Ind. 
162. 

95. S.C.—Zeigler v. Northeastern R. 
Co., 7 S.C. 402. 408. 

98. Cal.—Wlxon v. Raisch Improve- 
ment Co.. 266 P. 964, 967, 91 CaJ. 
App. 129. 

97. U.S.—Carter Products v. Fed- 
eral Trade Commission, C.A.7, 186 
F.2d 821, 824. 

98. Cal.—^Wlxon v. Raisch Improve- 
ment Co., 266 P. 964, 967, 91 Cal. 
App. 129. 

99. U.S.—Carter Products v. Fed- 
eral Trade Commission, C.A.7, 186 
P.2d 821, 824. 

1. U.S.—Carter Products v. Pederal 
Trade Commission, supra. 

2. S.C.—Zeigler v. Northeastern R. 
Co., 7 S.C. 402, 408. 

3. Pa.—^BVirmer v. Nevln Bus Lines, 
163 A. 41, 42, 107 Pa.Super. 163. 
‘<We hear of a ‘slow’ stop, and of a 

‘sudden' stop."—Parmer v. Nevln 
Bus Lines, supra. 
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and tlie word “stopped” may Have either a perma¬ 
nent or a temporary connotation.'^ 

‘‘Stop” has been held synonymous witb "obstruet” 
see 67 C.J.S. p 44 note 93, and it has been distin- 
guished £rom "continue” see 17 C.J.S. p 282 note 25. 
It has been said that the difference between the 
words "stop” and “wait” is infinitesimal.® 

“Stopping” is said to be the antithesis of "going^^ 
see 38 C.J.S. p 933 note 70. 

The duty to stop, look, and listen before going 
across railroad tracks is discussed generally in Rail- 
roads §§ 773-790; the duty of children to stop, 
look, and listen at crossings is discussed in § 806, 
and of persons under physical disability in § 807. 

Phrases employing the word in its various forms 
are set out in the note.^ 

STOPE. See Mines and Minerals § 3 h. 

STOPOVER. Aet or privilege of stopping over.^ 

STOPPAGrE. Ordinarily the word means the ob- 
struction or hindrance to doing a paxticular thing.* 

STORAGE. The term "storage” involves the safe- 
keeping of goods,® or, more specifically, the safe- 
keeping of goods in a warehouse or other deposi- 
toiy.lO The underlying idea of the word is that of 
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holding or safekecping goods in a warehouse or 
othei depository to await the happening of some 
future event or contingency which will call for the 
removal of the goods,^^ and as commonly used it 
is not properly applied to goods or merchandise on 
hand for immediate sale and disposition .12 Thus 
the term connotes a certain degree of permanency 

and immobility.13 

"Storage,” as used with respect to automobiles, 
has been distinguished from "parking” see Motor 
Yehicles § 8. 

Municipalities frequently regulate the etorage of 
various articles and in this connection see the index 
to the title Municipal Corporatione. Various legal 
aspeets conneeted with the storage of explosive 
substances are treated in the title Explosives, and 
for specido references see the title index. 

Regulation and conduct of the business of storage 
and safekeeping, for compensation, of goods see the 
C.J.S. title Warehousemen and Safe Depositaries § 
1 et seq, also 67 C.J. p 441 note 1-p 602 note 89. 

The rights and liabilities of proprietors of land 
in respect of the accumulation and storage of water 
on sueh land is discussed in the C.J.S. title Watens 
§§ 141-143, also 67 C.J. p 915 note 45-p 917 note 70. 

STOEE. A broad word,14 employed in many 


4- TT.S,—Carter Products v. Pederal 
Trade Commlasion, C.A.7, 186 F.2d 
821, 824. 

“If we say that a person is dead 
because he has *stopped breathlng/ 
there is a connotation of permanence 
abo-ut the word 'stopped'; but if 
when drlving an automobile a person 
‘stopped for a traffle light,' the con¬ 
notation of ‘stopped* -would be of a 
temporary nature.”—Carter Products 
V. Federal Trade Commlssion, supra. 

6- Cal.—Goldberg-er v. Market St. 
Ry. Co., 20 P.2d 361, 866, 361 CaJ. 
App. 697—Wlxson v. Raisch Im- 
provement Co., 266 P. 964, 967, 91 
Cal.App. 129. 

6. Phrases 

(1) “Stop order** as a dlrection 
given by the purchaser or seller to 
his broker see Brokers § 33; withln 
SeciLTitiea Act see Llcenses S 73 a 
( 2 ). 

(2) ”Stop sign’* deiflned in connec¬ 
tion with Highway Law see Higrh- 
ways § 240 b, and as used with refer- 
ence to automobiles see the index 
to the title Motor Vehicles. 

(3) ”Stop valve;’* in steam en- 
erlnes, a valve fitted to the steam 
pipes where they leave the several 
boilers in such a way that any boiler 
Hw.y be shut off from the others and 
from the ensrines; one which shuts 


oif, in a pipe the flow of fluid In 
1 either dlrection.—^Ithaca Traction 
Corp. V. Travelers* Indemnity Co., 
177 N.T.S. 763, 765—60 C.J. p 116 
note 41. 

(4) “Stop watch’* Is a watch which 
indlcates a fractlon of a second, as 
fourths or flfths, by a hond which 
may be Instantly stopped by pressure 
on a sprlng: or cateh; used in timlngr 
race horses, etc.—^Didishelm Co. 
(Inc.) V, U. S., 13 Ct.CuBt.App. 647, 
648. 

(6) Other phrases as to which 
more receut adjudicatlons have not 
been found see 60 C.J. p 114 notes 
26-30, p 116 notes 31, 33-38. 

7. V7ebster Kew Int.D. 

Phrases 

(1) “Stopover privilegre" see Car- 
riers §§ 371, 647, 814. 

(2) “Stopover ticket” dedned see 
Carriers § 603 a. 

8. TT.S.—^The Cogne, D.C.Va., 20 P. 
2d 698, 701. 

Phrases 

(1) “Stoppage In transitu" see 
Sales §9 403-411; and the tlUe index 
to Carriers. 

(2) “Stoppage of Work*' withln un- 
employment compensation statutes 
see Social Securlty and Public Wel- 
fare S 190. 


9. N.M.—Tres Riotos Ranch Co. v. 
Abbott 106 P.2d 1070, 1072, 44 
N.M. 656, 130 A.L.R. 963. 

Phrases 

(1) “Dead storage** described as a 
type of storage in which goods come 
to rest for safekeeping, and as con- 
trasted with “live storage** see 26 
C.J.S. p. 1016 note 68; as applied to 
the storage of automobiles see Mo¬ 
tor Vehicles 9 724. 

(2) Other phrases as to which 
more recent adjudicatlons have not 
been found see 60 C.J. p 116 notes 
60-73. 

10. TT.S.—^Lincoln Sav. Bank of 
Brooklyn v. Brown, Em.App., 187 
F.2d 228, 230. 231. 

11. Mo.—IKillian v. Brith Sholom 
Congregation, App., 164 S.W.2d 387, 
895. 

60 C.J. p 115 note 66. 

12. Mo.—Killian v. Brith Sholom 
Congregation, supra. 

60 C.J. p 115 note 66. 

13. N.M.—^Tres Illotos Ranch Co. v. 
Abbott 106 P. 2 d 1070, 1072, 44 N. 
M. 666, 130 A.L.It 963. 

14. N.J.—Corpus Jhrls q.noted In 
Jackson v. Lane, 69 A.2d 662, 672, 
142 N.J.Bq. 193. 

60 C.J. p 116 note 76. 
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sensesjis and variously defined.ifi 
As a Noxm 

English and American lexicographers indicate 
that the word ^^store,” as applied to a bnilding, is 
nsed in a more extensive sense in the United States 
than it is in England, since in England the term is 
never applied to a place where goods are sold, bnt 
only to a place where they are deposited, whereas 
in the United States ‘^store” is nsed to denote both 
places,and not merely a warehouse, storehouse, 
or storeroom,^* and thus in American nsage, when 
employed to designate a place of bnsiness, ^^store” 


is regarded as being a broad term.i* 

As a place for the sale of goods. The word 
“store” is employed in a commercial sensero denoting 
a place of sale,2i and in this sense it has a popu¬ 
lar,22 settled,23 and known24 meaning, and a well- 
defined legal signification,25 and is said to be well 
nnderstood by every person.26 

As defined in this sense by lexicogTaphers,27 the 
word ^^store” means any place where goods are kept 
for sale,22 or are sold,22 whether by Wholesale or 
retail;20 a place where merchandise is kept for 
sale;2i a place where goods, wares, and merchandise 
are retailed;22 a shop;23 as a book store, a dry 


15. N.J.—Corpus Juris CLUOted In 
Jackson v. Lane, supra. 

60 C.J. p 116 note 77. 

16. N.J.—Corpus Juris quoted In 
Jackson v. Lane, supra. 

60 C.J. p 116 no-te 78. 

Subjeot to fteq.uent deflnltion 

Mich.—^Detrolt Edison Co. v. Secre- 
tary of State, 276 N.W. 196, 198, 
281 Mich. 428. 

17. Conn.—^Barth v. State, 18 Conn. 
432. 440. 

18. N.J.—Jackson v. Lane, 59 A.2d 
662, 672, 142 N.J.Eq. 193. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, Com.App., 276 S.W. 170, 
171. 

19. N.J.—Jackson v. Lane, 69 A.2d 
662, 672, 142 N.J.Ea. 193. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, Com.App., 276 S.W. 170, 
171. 

20. Ind.—^Midwestern Petroleum 
Corp. V. State Board of Tax 
Com'rs, 187 N.E. 882, 888, 191 N.E. 
153, 154, 206 Ind. 688. 

21. N.J.—Jackson v. Lane, 69 A,2d 
662, 672, 142 N.J.Eq. 193. 

22. N.J.—Corpus Juris aaoted in 
Jackson v. Lane, 59 A.2d 662, 672, 
142 N.J.Ea. 193. 

60 C.J. p 117 note 80. 

23. Mass.—Commonwealth v. Mc- 
Monagle, 1 Mass. 517. 

N.J.—Corpus Juris anoted in Jackson 
V. Lane, 69 A.2d 662, 672, 142 N.J. 
Ea. 193. 

24. Mass.—Commonwealth v. Mc- 
Monagle, 1 Mass. 517. 

N.J.—Corpus Juris guoted In Jack¬ 
son V. Lane, 59 A.2d 662, 672, 142 
N.J.Ba. 193. 

25. N.J.—Corpus Juris anoted In 
Jackson v. Lane, 59 A.2d 662, 672, 
142 N.J,Ea. 193. 

Phlllppine.—^People v. Tubog, 49 
Phlllpplne 620, 624. 

28. N.J.—Corpus Juris auoted in 
Jackson v. Lane, 59 A.2d 662, 672, 
142 N.J.Ba. 193. 

60 C.J. p 117 note 88. 


27. Ind.—^Mldwestem Petroleum 
Corp. V. State Board of Tax 
Com*rs, 191 N.B. 163, 164, 206 Ind. 
688 . 

28. U.S.—Standard 011 Co. v. Green, 
D.C.Iowa, 34 P.Supp. 30, 34. 

Ind.—Midwestern Petroleum Corpo¬ 
ration V. State Board of Tax 
Com'rs, 187 N.E. 882, 888, 191 N.E. 
163, 164, 206 Ind. 688. 

Mich.—^Detroit Edison Co. v. Secre- 
tary of State, 275 N.W. 196, 198, 
281 Mich. 428. 

N.J.—Jackson v. Lane, 69 A.2d 662, 
672, 142 N.J.Ba. 193. 

N.C.—^North Carolina Self Help Corp. 
V. Brlnkley, 2 S.B.2d 889, 893, 216 
N.C. 616. 

60 C.J. p 118 note 5. 

Similarly defined 

(1) A place where goods are kept 
for sale In large or small auantlties. 
—Pitts V. Vlcksburg, 16 So. 418, 419, 
72 Mlss. 181. 

(2) A place where goods are ex- 
hiblted for sale.—State v. Canney, 19 
N.H. 135, 137. 

(3) A place where goods are ex- 
posed for sale.—State v. Canney, su¬ 
pra, 

29. Ark.—Petty v. State, 22 S.W. 
654, 655, 68 Ark. 1. 

60 C.J. p 117 note 95. 

Similarly defined 

(1) A place where goods are 
bought and sold.—^Barth v. State, 18 
Conn. 432, 439—60 C.J. p 118 note 2. 

(2) Any place where goods are de¬ 
posited and sold by one engaged in 
selllng.—Warburton-Beacham Sup- 
ply Co. V. Jackson, 118 So. 606, 608, 
151 Mlss. 603—^Polkes v. State, 63 
Mlss. 81, 84. 

(8) A place where goods are sold, 
whether in a house or not—San Juan 
V. Porto Rico Coal Co., 28 Puerto 
Rlco 246, 247—60 aj. p 117 note 99. 

30. TT.S.—Standard Oll Co. v. Green, 
D.C.Iowa, 84 P.Supp. 30, 34. 

Ind.—Midwestern Petroleum Corp. v. 
State Board of Tax Com'rs, 187 
N.E. 882, 888, 191 N.E. 153, 154, 
206 Ind. 688. 


Mich.—^Detroit Edison Ce. v. Secre- 
tary of State, 275 N.W. 196, 198, 
281 Mich. 428. 

N.J.—Jackson v. Lane, 69 A.2d 662, 
672, 142 NJ.Ea. 193. 

60 C.J. p 117 note 97. 

31. Mass.—Commonwealth v. Mori- 
arty, 40 N.E.2d 307, 309, 311 Mass. 
116—Commonwealth v. Whalen. 
131 Mass. 419, 421. 

N.J.—Jackson v. Lane, 69 A.2d 662, 
672, 142 N.J.Ea. 193. 

60 C.J. p 118 note 9. 

This is one of the common signifl- 
cations of the word in this country. 
—Commonwealth v. Moriarty, 40 N. 
B.2d 307, 309, 311 Mass. 116—Com¬ 
monwealth V. Whelan, 131 Mass. 419, 
421. r 

32. Ark.—Campbell v. State, 282 S. 
W. 4, 6, 170 Ark. 936. 

Similarly defined 

A place where trafiic is carried on 
in goods, wares, and merchandise.— 
People V. Tubog, 49 Phlllppine 620, 
624. 

33. U.S.—Standard Oll Co. v. Green, 
D.C.Iowa, 34 P.Supp. 30, 34. 

Ind.—^Midwestern Petroleum Corpo¬ 
ration V. State Board of Tax 
Com'rs, 187 N.E. 882, 888, 191 N.E. 
153, 164, 206 Ind. 688. 

N.J.—^Jackson v. Lane, 59 A.2d 662, 
672, 142 N.J.Ea. 193. 

N.C.—North Carolina Self Help Corp. 
V. Brlnkley, 2 S.E.2d 889, 893, 215 
N.C. 615. 

60 C.J. p 118 note 12. 

The word ‘‘store” is included with- 
in the meajiing of “shop.”—Common¬ 
wealth V. Moriarty, 40 N.E.2d 307, 
308, 311 Mass. 116. 

The word ”8tore^ is oommonisr 
used in this country as the eauiva- 
lent of the English wo-rd “shop,"* 
which is very generally applied to 
what we call a “baJcery,” as it Is to 
any room or bullding where any klnd 
of artide of trafflc Is sold. 

Mich.—^Richards v. Washington Pire 
& Marine Ins. Co., 27 N.W. 586, 588, 
60 Mich. 420. 

N.J.—Jackson v. Lane, 69 A.2d 662, 
672. 142 N.J.Ba- 193. 


101 



STOEE 


83 C.J.S. 


goods store;3^ a shop in tlie sense of an establish- 
ment for retail or Wholesale trade in goods in tho 
nature of buying or selling;35 and it may include 
a business establishment where personalty is kept 
and sold, and incidently gotten in salable condi- 

tion.36 

The tenn '^store” is often applied to a building^^ 
or roomSS in which goods of any kind,39 or in which 
goods, wares, and merchandise,^® are kept for sale, 
or to any building used for the sale of goods of any 
kind;4l and it is frequently applied to a house 
where goods are bought and sold ^2 or to a house 
used for the sale of goods, wares, and merchandise.'^^ 


The Word ‘^store,” as used to indicate a place for 
the sale of goods, has been held to embrace a wide 
variety of establishments,^^ including a bakery and 
restaurant,^® a banking house,^® a butcher shop,^*^ 
a dwelHng house,^^ a gasoline station,^® a harness 
shop,®0 a junk shop,®i a lumber yard,®^ a phar- 
macy,®3 a plantation store,®^ a plumberis shop,®® a 
printing piant,®® a retail meat shop,®*^ a saloon,®® 
a shoe shining shop,®® and trade buildings.®® 

However, other establishments have been held not 
to be "stores,” such as a building with a limited 
stock of goods,a business office,®® a countinghouse 
privilege,®® desk room,®^ a dressmaking establish- 


Slmllarly dejOued 

(1) A shop for the sale of goods.— 
Salomon v. Pioneer Co-operative Co., 
21 Pia. 374, 384. 68 Am.R. 667-—60 
C.jr. p 118 note 13. 

(2) A shop for the sale of goods 
of any kind, by Wholesale or retail.— 
State V. Canney, 19 N.H. 135. 137— 
60 C.J. p 118 note 14. 

34. Mo.—State v. Sprague, 50 S.'W. 
901, 903. 149 Mo. 409. 

35. La.—Sherrouse ReaJty Co. v. 
Marine, App., 46 So.2d 156, 159. 

36. N.J.—Corpus JTtris QLUOted In 
Jackson v. Lane, 69 A2d 662, 672, 
142 N.J.Bq. 193. 

Tex.—Continental Paper Bag Co. v. 
Bosworth, Com.App., 276 S.W. 170, 
171. 

37. N.J.—Corpus Juris q.uoted lu 
Jackson v. Lane, Ch., 69 A2d 662, 

672, 142 N.J.Eq. 193. 

60 C.J. p 117 note 84. 

The American word <'8tore” appUes 
to the building, the name more 
strictly belonglng to the collection 
of wares within it. 

Mich.—^Richards v. Wajshington P. & 
M. Ins. Co., 27 N.W. 686, 687, 60 
Mich. 420. 

N*.J.—Jackson v. Lane, 69 A-2d 662, 

673, 142 N.J.Eq. 193. 

A building outwardly deslgned, 
adapted, and constructed for a trade 
might popularly be described as a 
store, and would be understood a.s 
devoted to retail trade.—Gunther v. 
Atlantic Refining Co., 121 A 53, 64, 
277 Pa. 289—60 C.J. p 123 note 67. 

88. N.J.—Corpus Juris quoted In 
Jackson v. Lane, 59 A2d 662, 672, 
142 N.J.Eq. 193. 

60 C.J. p 117 note 85. 

89. N.J.—Corpus Juris quoted in 
Jackson v. Lane, 59 A2d 662. 672, 
142 N.J.Eq. 193. 

60 C.J. p 117 note 86. 

40. N.J.—Corpus Juris quoted In 
Jackson v. Lane, supra. 

60 C.J. p 117 note 87. 


41. N.J.— Corpus Jurln quoted in 

Jackson v. Lane, supra. 

60 C.J. p 117 note 92. 

42. N.J.— Corpus Juris quoted In 

Jackson v. Lane, supra. 

60 C.J. p 117 note 91. 

Popular slgnlflcation 

Ala.—Sparrenberger v. State, 53 Ala. 

481, 484, 25 Am.R. 643. 

Ark.—Campbell v. State, 282 S.W. 4, 
6, 170 Ark. 936. 

Prequently, In descrlbing buildlngs 
In a Street, the house in which goods 
are kept for sale, or a house erected 
for that purpose.—Burress v, Blair, 

61 Mo. 133, 140. 

43- Ky.—Simpson v. Commonwealth, 
244 S.W. 912, 913, 196 Ky. 403. 

44. N.J.—Jackson v. Lane, 69 A2d 
662, 672, 142 N.J.Eq. 193. 

45« N.J.— Corpus Juris quoted In 
Jackson v. Lane, 59 A.2d 662, 672, 
142 N.J.Eq. 193. 

60 C.J. p 118 note 17. 

48. Tex.—Continental Paper Bag 
Co. V. Bosworth, Com.App., 276 
S.W. 170, 171. 

60 C.J. p 118 note 18. 

47. Ark.—Petty v. State, 22 S.W. 
654, 655, 58 Ark. 1. 

60 C.J. p 118 note 19. 

48. S.C.—State v, Ginns, 10 S.C.L. 
583, 585. 

60 C.J. p 119 note 20. 

49. Ind.—^Midwestern Petroleum Cor¬ 
poration V. State Board of Tax 
Com’rs, 187 N.E. 882, 888, 206 Ind. 
688 . 

Pa.—Gunther v. Atlantic Reflning 
Co., 121 A 53, 64, 277 Pa. 289. 

Where automobile aocessorles are 
sold 

U.S.—^Fox V. Standard Oil Co. of 
New Jersey, W.Va., 55 S.Ct 333, 
336, 294 U.S. 87, 79 L.Ed. 780. 
Tex.—Standard Oil Co. of Texas v. 
State, Civ.App., 142 S.W.2d 619, 
621, 522, 623. 
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sa Ark.—Campbell v. State, 282 S. 

W. 4, 6, 170 Ark. 936. 

60 C.J. p 119 note 22. 

51. Minn.—^Kelly v. Theo, Hamm 
Brewing Co., 168 N.W. 131, 132, 140 
Minn. 371. 

Miss.—Pitts V. Vicksburg, 16 So. 
418, 419, 72 Miss. 181. 

52. Miss.—^Polkes v. State, 63 Miss. 
81, 83. 

53. Kan.—State v. Hanchette, 129 P. 
1184, 1185, 88 Kan. 864. 

60 C.J. p 119 note 25. 

54. Miss.—Craig v. Pattison, 21 So. 
766, 767, 74 Miss. 881. 

60 C.J. p 119 note 26. 

55. Miss.—Warburton-Beacham Sup- 
ply Co. V. Jackson, 118 So. 606, 608, 
151 Miss. 503. 

56. Tex.—Continental Paper Bag 
Co. V. Bosworth, Com.App., 276 S. 
W. 170, 171. 

60 C.J. p 119 note 28. 

57. Tenn.—^Eastman v. Jackson, 10 
Lea 162, 164. 

60 C.J. p 119 note 29. 

58. Minn.—Kelly v. Theo. Hamm 
Brewing Co., 168 N.W. 131, 132, 
140 Minn. 371. 

60 C.J. p 119 note 30. 

59. Man.—Just v. Stewart, 23 Man. 
617, 622. 

60 C.J. p 119 note 31. 

60. Pa.—Gunther v. Atlantic Retfin- 
ing Co., 121 A 63, 64, 277 Pa. 289— 
Hoffman v. Parker, 86 A 864, 865, 
239 Pa. 398. 

60 C.J. p 119 note 32. 

61. Colo.—Divine v. George, 166 P. 
242. 244, 63 Colo. 341. 

60 C.J. p 119 note 33. 

62. N.T.—^People v, Marks, 4 Park. 
Cr. 153, 167. 

60 C.J. p 119 note 34. 

63. Me.—Martin v. Portland, 17 A 
72, 73, 81 Me. 293, 

60 C.J. p 119 note 36. 

64. Me.—Martin v. Portland, 17 A 
72, 73, 81 Me. 293. 

60 C.J. p 119 note 36. 
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ment,®5 a factory,®6 a g;asolme station,®'^ a gran- 
ary,68 an inhabited place,a paxk,'^® and a restan- 
rant.*^! 

As a place for the storage of goods, The word 
“store” is not confined in its meaning to a shop in 
the sense of an establkhment for retaii or whole' 
sale trade in goods in the nature of buying or sell- 
ing,72 but it also may denote a place for the storage 
of goods ;73 a place of deposit;*^^ a place of deposit 
for goods, especially for large quantities;*^® a place 
where supplies, as provisions, arms, elothing, or 
goods of any kind, are kept for future use or dis- 
tribution; 76 a storehouse a warehouse ;® a mag- 
azineJ® 

In the sense of quantity. It has been said that the 
word “store” properly means the quantity of a 
thing accumulated or deposited.®® 

Stores, The word ^'stores” is defined as meaning 
supplies, as of ammunition, arms, or elothing, pro- 
vided for a special purpose; necessary artiele, espe¬ 
cially of food; as a ahip’s Stores, military stores.®^ 
Applied to vessels, it is said to be a term more gen- 
eral than “provisions** in that it is not confined to 
articles of food or subsistenee,®^ but may include 


such things as anchors, cables, ropes,®® coal,®^ oil, 
sails,®5 or wood®® for the vessePs use, as distin- 
guished from goods or merchandise eaming 
freight.®*^ 

Comparisons and distinctions. “Store” has been 
held synonymous with “shop” see 80 C.J.S. p 1266 
note 84, “storehouse,”®® and “warehouse” see the 
C.J.S. title Warehousemen and Safe Depositaries § 
1, also 60 C.J. p 121 note 83 [a]. 

It has been eompared with, or distinguished from, 
“factory** see Manufactures § 1 e (2), “mercantile 
establishment** see 30 C.J.S. p 1235 note 88, “restau¬ 
rant” see Innkeepers § 1 b, “shop” see 80 C.J.S. p 
1266 notes 85, 86, and “storehouse.**®^ 

As a Verb 

The term “store” is variously defined as meaning 
to deposit in a storehouse or other buUding for 
preseiwation;^® to keep merchandise for safe cus- 
tody, to be delivered in the same eondition as w-hen 
reeeived;^! to stock against a future time.®^ 

“Stored,” the past partieiple of the verb “store ”^3 
has been said to mean simply placed or located,®^ 


65. Ont.—Toronto v. Foss, 27 OntL. 
264, 268, 270, 8 Dom.Li.R. 641. 

60 C.J. p 119 note 37. 

66. U.S.—^Thurston v. Union Ins. 

Co. of Philadelphia, C.C.N.H., 17 F. 
127, 129. I 

67. Wls.—Wadhams Oil Co. v. State, 

245 N.W. 646, 649, 210 Wis. 448, 

246 N.W. 687, 688. 

68. N.H.—State v. Wilson, 47 N.H. 
101, 104. 

60 C.J. p 119 note 39. 

69. Philippine.—^People v. Tubog, 49 
Phllipplne 620, 624. 

60 C.J. p 119 note 40. 

70. Conn.—State v. Barr, 89 Conn. 
40, 44. 

60 C.J. P 119 note 41. 

71. Ala.—State Tax Commission v. 
■Gay-Teague Realty Co., 185 So. 
739, 740, 237 Ala. 133. 

60 C.J. p 119 note 42. 

A8 ordixiajrlly nsed, the word 
*‘store'* does not Include a restaurant. 
—^Jackson v. Lane, 69 A.2d 662, 672, 
142 N.J.Ea. 193. 

72. La.—Sherrouse Realty Co. v. 
Marine, App., 46 So.2d 166, 159. 

73. La-—Sherrouse Realty Co. v. 
Marine, supra. 

74. Ala.—Sparrenherger v. State, 53 
Ala. 481, 483, 25 Am.R. 643. 

N.H.—State v. Canney, 19 N.H. 136, 
137. 

75. N.J.—Jackson v. Lane, 59 A.2d 
662, 672, 142 N.J.Eg. 193. 


SlmUarly defined 

A place where goods are kept on 
deposit, especially in large ananti- 
tles.—Pltts V. Vicksburg, 16 So. 418, 
419, 72 Miss. 181. 

76. Mo.—State v. Sprague, 60 S.W. 
901, 903, 149 Mo. 409. 

77. N.J.—Jackson v. Lane, 69 A.2d 
662, 672, 142 N.J.Bq, 193. 

N.C.—^Nforth Carolina Self Help 
Corporation v. Brlnkley, 2 S.E.2d 
889, 893, 216 N.C. 615. 

60 C.J. p 121 note 81. 

The word “stoze^’ has a popular 
Bignlfloatlon as a house where goods 
are stored. 

Ala.—Sparrenberger v. State, 63 Ala- 
481, 484, 26 Am.R. 643. 

Ark.—Campbell v. State, 282 S.W. 4, 
6, 170 Ark. 936. 

78. N.J.—Jackson v. Lane, 59 A.2d 
662, 672, 142 N.J.Eq. 193. 

N.C.—^North Carolina Self Help Corp. 
V. Brinkley, 2 S.E.2d 889, 893, 216 
N.C. 615. 

60 C.J. p 121 note 83. 

79. N.J.—Jackson v. Lane, 69 A.2d 
662, 672, 142 N.J.Eq. 193. 

N.C.—North Carolina Self Help Corp. 
V. Brlnkley, 2 S.E.2d 889. 893, 216 
N.a 615. 

60 C.J. p 120 note 75. 

80. N.H.—State v. Canney, 19 N.H. 
136, 137. 


82. N.T.—Crooke v. Slack, 20 Wend. 
177. 

83- Eng.—The Nicolay Belozwetow, 
[1913] P. 1, 6. 

84. N.Y.—Crooke v. Slack, 20 Wend. 
177. 

60 C.J. p 121 note 92. 

85. Eng.—The Nicolay Belozwetow. 

[1913] P. 1, 6—The Tongarlro, 

[1912] P. 297, 301. 

86. N.Y.—Crooke v. Slack, 20 Wend. 
177. 

87. Eng.—The Tongariro, [1912] P. 
297, SOI. 

88 . Mo.—State v. Sprague, 60 S.W. 
901, 903, 149 Mo. 409. 

89. Me.—^New Limerlck v. Watson, 
67 A. 79, 81, 98 Me. 379. 

60 C.J. p 121 note 81 [a]. 

90. Mo.—^Renshaw v. Missourl State 
Mut F. & M. Ins. Co., 16 S.W. 
945, 947, 103 Mo. 695, 23 Am.S.R. 
904. 

60 C.J. p 121 note 7. 

91. Mich.—Smith v. German Ins. 
Co., 66 N.W. 236, 240. 107 Mlch. 
270, 30 L.R.A. 368. 

60 C.J. p 121 note 9. 

98. N.Y.—Lee v. Vacuum Oil Co., 
[ 7 N.Y.S. 426, 433 note, 64 Hun 156. 

' 93. Webster New Int.U. 

i 94. Ga.—^Moseley v. State, 74 Ga 
404. 

60 C.J. p 122 note 19. 


81. New Standard D. 
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but in a limited and teclinical sense, it bas been held 
to mean delivered as to a warebonseman in excbange 
for a warebonse receipt;^^ kept for safe cnstody.^® 

‘^Storing,” tbe present participle of tbe verb 
“store,”97 eonnotes a oertain degree of pernianency,^^ 
and is defined as meaning tbe laying away for future 
use^® or for preservationjl tbe act of laying away or 
fumishing against a future tinie;2 and it may be 
used to denote a keeping of mercbandise for safe cus- 
tody to be delivered in tbe same condition as wben 
received, wbere tbe safekeeping is tbe principal ob- 
ject of tbe deposit, and not a keeping for tbe pui^ose 
of consumption or sale in tbe usual course of busi- 
ness.^ 

It bas been said tbat tbe words ^^storing’^ and 
“use’' are not synonyms.^ 

Tbe term “storing” as used in fire policies pro- 
bibiting tbe storing of certain artieles is construed 
in Insurance § 558 b (1). 


Phrases 

Phrases employing tbe word “store” are set out 
in tbe note.® 

STOREHOTJSE. It bas been said tbat tbe word 
^^storebouse” is vulgarly used in different senses, 
and, perbaps, not exaetly alike in different parts of 
tbe country.® It does not necessarily refer to a 
bouse or a building, strictly speaking,^ but it may 
be employed to designate tbe building, only,® and 
not to include tbe stock of goods tberein.® 

Tbe term “storebouse” is employed to designate a 
building for keeping goods of any kind, especially 
provisions;lO a building for keeping grain or goods 
of any kind;!^ a building for tbe storing of grain, 
foodstuffs, or goods of any kind;l2 an apartment 
or building for tbe temporary reception and storage 
of goods and mercbandise;^® a bouse in wbicb 
tbings are stored;^^ a magazine;^® a repositoiyj^® 
a warebouse.^'^ 


95. TJ.S.—^Evans v. New York & P. 

S. S. Co.. D.C.N.Y.. 163 F. 405, 406. 
60 C.J. p 122 note 20. 

90- U.S.—Southern Ry. Co. v. Stearns 
Bros., C.C.A.N.C., 28 F.2d 660, 662. 
60 C.J. p 122 note 22. 

97« Webster New Int.D. 

98. Ga.—^Williams v. Grler, 26 S.B. 
2d 698, 703, 196 Ga. 327. 

99. Tex.—^Backues r. Woods, Civ. 
App., 218 S.W.2d 892, 896. 

60 C.J. p 123 note 40. 

1. Tex.—^Backues v. Woods, supra. 

2. S.C.—State V. Bradley, 96 S.E. 
142, 143, 109 S.C. 411. 

Slxoilarly defined 

The stocking- or furnishingr against 
a future time.—State v. Campbell, 
140 S.E. 97, 141 S.C. 428—Basley 
Town Council v. Pegg, 41 S.E. 18, 19, 
63 S.C. 98. 

3. N.Y.—0’Niel v. BufCalo F. Ins. 
Co., 3 N.Y. 122, 127. 

60 C.J. p 122 note 36, p 123 notes 38, 
39. 

Slmllarly stated 

The keeping of merchandise In 
safe custody, when the keeping is the 
Principal object of the deposit.— 
Lee V. Vacuum Oil Co., 7 N.Y.S. 426, 
433, 64 Hun 156. 

4i Wash.—^Northern Pac. Ry. Co. v. 
Henneford, 113 P.2d 646, 647, 9 
Wash.2d 18. 

5. Phrases 

(1) “Chain store’* and “chaln store 
taxes", see Licenses S§ 22 b (2), 30 
d (4). 48 d. 

(2) “Feed store" as place where 
food for animal consumption is sold 
see Food S 1* 


(3) "Food store" as place where 
food for human consumption is sold 
see Food S 1. 

(4) “Secondhand store" generally 
see Secondhand 79 C.J.S. p 934 note 
94. 

(6) “Store account" withln statute 
of limitatlons see Limitatione of Ac- 
tlons § 72 d. 

(6) “Store fixtures" withln fire 
policy see Insurance § 316. 

(7) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 119 notes 
43-72, p 121 notes 84, 85, 98-4, p 122 
notes 13-18, 23-31, p 123 notes 42-61, 
p 124 notes 72, 73. 

6. N.C.—State v. Sandy, 26 N.C. 570, 
673. 

7. Ky.—^Moss v. Commonwealth, 111 
S.W.2d 628, 630, 271 Ky. 283. 

60 C.J. p 126 note 1. 

8. Ky.—^Dennlson v. Commonwealth, 
270 S.W. 752, 763, 208 Ky. 366. 

60 C.J. p 124 note 79. 

9. Ky.—^Dennlson v. Commonwealth, 
supra. 

A stook of goods may be propexly 
referred to and described as a “store- 
house," but this meaning is consid- 
ered obsolete.—^Dennison v. Common¬ 
wealth, supra. 

10. Colo.—^Tollifson v. People, 112 
P. 794, 797, 49 Colo. 219. 

60 C.J. p 124 note 80. 

“A common use of it is to desig¬ 
nate a building in which domestic 
supplies are kept at a place of resi- 
dence." 

Ala.—Caraway v. State, 93 So, 834, 
18 AlaApp. 641. 

N.C.—State v* Sandy, 26 N.C, 670, 
573. 


11. N.H.—State r. Wilson, 47 N.H. 
101, 104. 

N.C.—State v. Sandy, 26 N.a 670, 
673. 

Phrases employing the term and 
as to which more recent adjudica¬ 
tions have not been found see 60 
C.J. p 126 notes 25-34, 36. 

12. Ky.—^Moss V. Commonwealth, 
111 S.W.2d 628, 630, 271 Ky. 283. 

60 C.J. p 124 note 81. 

13. Ala.—^Andrews v. State, 26 So. 
522, 623, 123 Ala. 42. 

14. 'Ky.—^Moss V. Commonwealth, 
111 S.W.2d 628, 630, 271 Ky. 283. 

60 C.J. p 124 note 93. 

Slmllarly defined 

(1) A house for the storage of 
goods.—'Krebs Mfg. Co. v. Brown, 18 
So. 669, 108 Ala. 508, 64 Am.S.R. 188 
—60 C.J. p 124 note 90. 

(2) Any house, not an office, or a 
shop, or a room in a steam or other 
boat, in which goods, wares, and 
merchandise are usually deposited 
for safekeeping or for sale.—Car¬ 
away V. State, 93 So. 334, 18 Ala.App. 
541—60 C.J. p 126 note 97. 

15- Ky.—^Moss v. Commonwealth, 
111 S.W.2d 628, 630, 271 Ky. 283. 

60 C.J. p 125 note 8. 

16. Ky.—^Moss v. Commonwealth, 
supra. 

60 C.J. p 125 note 99. 

Slmllarly defined 

A repository or receptable where 
goods are stored.—Moss v. Com¬ 
monwealth, supra. 

17. Mo.—State v. Sprague. 60 S.W. 
901, 903, 149 Mo. 409. 

60 C.J. p 125 note 19. 
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The Word does not always have the larger mean- 
ing o£ storage lionse,^^ bnt is frequently applied to 
places of biisiiiess,^^ and thus is sometimes employed 

as meaning a shop;20 a store;^! a building in whieh 

goods of any kind are kept for sale;22 a house 
where merchandise is sold;23 any place where goods 
are kept for sale, whether by Wholesale or retail.^^ 

The term “storehouse” has been held to embraee a 
wide variety of places ,2 5 gnch as a com erib,26 a 
garage,27 a gi‘ain elevator,^» a granary,23 a grocery 
store annex,30 a livery stable,3i a meat house ,22 an 
opera house ,22 a retail liquor house,24 a saloon,25 
a smokehouse,2® a tenninal warehouse,27 a tobacco 
bam,28 an underground gasoline storage tank;29 
and a vat for storing hides.'*® 

On the other hand, it has been held that the term 
does not include a building used for offices only,4i a 
ginhouse,^2 a locker,^® a small wine room in a 
cellar,^^ or a stoek of goods in a building^^ 

^'Storehouse” has been held synonymous with 
"store” see supra p 103 note 88, and to a certain 
extent is synonymous with "storeroom.”^® The 
term has been held synonymous with, and has also 


been distinguished from, ^Varehouse^ see the C.J.S. 
title Warehousemen and Safe Depositarios § 1, also 
60C.J.pl25notel9 [a]-[d]. 

It has been compared with, or distinguished from, 
'^building»' see 12 C.J.S. p 382 note 55.3, "faetoiy” 
see Manufactures § 1 0 (2), and "store” see supra 
p 103 note 89. 

The Word "storehouse,” as construed in various 
penal statutes, is treated in Arson § 6 a, Burglary 
§§ 23 b, 35 e, 53, and Larceny § 12. 

STOEEE^EEFISB. The term "storekeeper^' is in¬ 
definite.^*^ It may mean a Wholesale merchant or a 
petty dealer,42 it may refer to a principal, or to 
an agent or servant.'*® It is defined as meaning a 
man who has the care of a store; one who takes care 
of a store. 

It does not necessarily imply or indicate good 
credit. 51 

STOEER. One who or that whieh stores.52 

STOEEROQM. A room in a storehouse or reposi- 
tory; a room in whieh articles are stored.®® The 


18. Ga.—Coleman v. State, 7 S.E.2d 
212, 214, 61 Ga.App. 658. 

19. N.C.—State v. Sandy, 26 N.C. 
670, 673. 

20. Ga.—Colemazi v. State, 7 S.E.2d 
212, 214, 61 GslApp. 668. 

60 C.J. p 125 note 13. 

21. Ky.—Moss v. Commonwealth, 
111 S.W.2d 628, 630, 271 Ky. 283. 

60 C.J. p 125 note 15. 

22. Tenn.—Ba.Tik of Commerce & 
Trust Co. V. Burke, 186 S.W. 704, 
706, 135 Tenn. 19, Ann.Cas.ldl8C 
489. 

23. Ga—Coleman v. State, 7 S.E.2d 
212, 214, 61 GaApp. 668. 

24. Ga—Coleman v. State, supra 

25. Held to Inclnde 

(1) A building’ wlthln whieh were 
fitored tools, utenslls, and parts of 
machlnery not In use.—^Horn v. Com¬ 
monwealth, 169 S.'W.2d 417, 418, 289 
Ky. 600. 

(2) A building used as a place of. 
buslness and In whieh a sum of 
money was stored.—^Moseley v. State, 
29 S.B.2d 86, 87, 70 GaApp. 610. j 

26. Neb.—Steele v. State. 113 'isr.W. 
798, 80 Neb. 9, 127 Am.S.K. 741. 

60 C.J. p 125 note 2. 

27. Ky.—^Bean v. Commonwealth, 17 
S.W.2d 262, 263, 229 Ky. 400. 

60 C.J. p 126 note 3. 

28. Neb.—Metz v. State, 66 N.W. 

190, 191, 46 Neb. 547. ' 

60 C.J. p 126 note 4. 


29. Ky.—-Wllson v. Commonwealth, 
192 S.W. 631, 174 Ky. 602. 

60 C.J. p 125 note 5. 

30. Ohlo,—State v. Tumbaugh, 85 
N.E. 1060. 1061, 79 Ohlo St. 63. 

31. Ky.—Wllson v. Commonwealth, 
192 S.W. 631, 174 Ky. 602—Webb 
V, Commonwealth, 36 S.W. 1038, 
1039, 18 Ky.L. 220. 

32. Neb.—Steele v. State, 113 N.W. 
798, 80 Neb. 9, 127 Am.S.R. 741. 

Va—^Benton v. Commonwealth, 21 S. 
E, 496, 498, 91 Va 782. 

33. Ky.—Wllson v. Commonwealth, 
192 S.W. 631, 174 Ky. 602—Hunter 
V. Commonwealth, 48 S.W. 1077, 
1078. 20 Ky.L. 1166. 

34. Ky.—^Drury v. Commonwealth, 
172 S.W. 94, 96, 162 Ky. 123. 

35. Ky.—^Drury v. Commonwealth, 
supra 

60 C.J. p 126 note 12. 

38. Ala—Caraway v. State, 93 So. 
334, 18 AlaApp. 541. 

60 C.J. p 126 note 14. 

37. 111.—^Armour & Co. v. Industrlal 
Board of Illinois, 114 N.E. 173, 176, 
275 111. 328. 

60 C.J. p 126 note 16. 

38. Ky.—Wllson v. Commonwealth, 
192 S.W, 631, 174 Ky. 602. 

60 C.J. p 126 note 17. 

39. Ky.—^Moss v. Commonwealth, 
111 S.W.2d 628, 630, 271 Ky. 283. 

40. Neb.—Steele v. State, 113 N.W. 
798, 80 Neb. 9, 127 Am.S.K. 741. 

60 C.J. P 126 note 18. 
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41. Ala—JefCerson v. State, 14 So. 
627, 100 Ala 59. 

60 C.J. p 126 note 20. 

42. Eia—^Glvens v. State, 23 So. 
860, 861, 40 Fla 200. 

43. Ky.—^Wllson v. Commonwealth, 
192 S.W. 631, 632, 174 Ky. 602. 

60 C.J. p 126 note 22. 

44. Ky.—Wllson v. Commonwealth, 
supra 

60 C.J. p 126 note 23. 

45. Ky.—^Dennison y. Common¬ 
wealth, 270 S.W. 752, 763, 208 Ky. 
366. 

60 C.J. p 126 note 24. 

46. Colo.—Tollifson v. People, 112 
P. 794, 796, 49 Colo. 219. 

60 C.J. p 127 note 60. 

47. Mlch.—Higler v. People, 6 N.W. 
664, 665, 44 Mlch. 299, 38 Am.H. 
267. 

48. Mlch.—Higler v. People, supra 

49. Mlch.—^Higler v. People, supra 

50. Fla—Salomon v. Pioneer Co¬ 
operative Co., 21 Fla 374, 884, 58 
Am.R. 667. 

51. Mlch.—Higler v. People, 6 N.W. 
664, 665, 44 Mlch. 299, 38 Am.B. 
267. 

60 C.J. p 126 note 43. 

52. New Standard D. 

Statutes imposing tax on storers of 
gasoline see Llcenses § 30 d (3) 
(b). 

53. Colo.—Tollifson V. People, 112 
P. 794, 797, 49 Colo. 219., 
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term may contemplate a room in an apartment or 
flat house set apart and having conveniences sucli 
as shelves, hooks, etc., for storage purposes.^^ 
AYhile it has been said that the word does not neces- 
sarily mean either a storehonse or warehonse,®® yet 
to a certain extent the words “storeroom” and “store- 
house” are synonymous as stated supra p 105 note 

STOB>M. It has been said that the word ‘‘storm” 
does not seem to have acquired a legal sense or 
signification,56 and that therefore in ascertaining 
its meaning recourse must be had to the ordinary 
Standard of definition and interpretation.57 

As a noun. The word “storm,” as a noun, is de- 
fined generally as meaning an outburst of tumul- 
tuous force,58 it is sometimes used in a figura- 
tive sense 9 but it more frequently is used with 
respect to the weather, and in this sense it is con- 
nected indissolubly with the idea of violent foree, 
vehement aelion, turbulent commotion, and disturb- 
ance, and it involves some pretematural action of 
the elements.69 

Defined with respect to the weather, the word 
“storm” means a violent agitation or commotion of 
the elements by winds, etc.;6i a commotion of the 
clements;62 the violent action of one or more of the 


meteoric elements, wind, rain, snow, hail, or thunder 
and lightning;63 a violent disturbanee of the at- 
mosphere, producing wind, rain, snow, hail, or 
thunder and lightning;®^ a violent windj®® a 
tempest.®® 

The term does not necessarily imply the fall of 
anything from the cloads,®*^ but it is often applied 
to a fall of rain or snow,®® and sometimes to a 
heavy fall of rain, snow, or the like, without wind.®® 

^^Storm” has been compared with, or distinguished 
from, “flood,” see 36 C.J.S. p 1028 note 14, “freshet” 
see 37 C.J.S. p 1379 note 68, “gale” see 37 C.J.S. 
p 1422 note 17, “hunieane” see 41 C.J.S. p 373 note 
83, and “brisk wind.”^® 

As a verb, The term '^storm” is defined as mean¬ 
ing to blow with violence; also, to rain, hail, snow, 
or the like, usually in a violent manner, or with 
high wind.*^! It is also defined as meaning to be, 
or eause to be, tempestuous; to throw into commo¬ 
tion or tumuit; to move about with violence, rage, 
or fury;'^2 and in a somewhat different sense as 
meaning to attack by open force.*^® 

Phrases employing the word ^^storm^' in its various 
senses are set out in the note.*^^ 

STORMT. Agitated with furious winds boister- 
ous; tempestuous; violent.*^® 


54, N.Y.—Gardner v. Roosevelt Ho- 
tel, 24 N,T.S.2d 261, 263, 175 Misc. 
610. 

60 C.J. P 126 note 48. 

65, Ohio.—^Hagar v. State, 36 Ohio 
St. 268, 270. 

60 C.J. p 126 note 49. 

56. Pa.—Stover v. Insurance Co., 3 
Phlla. 38, 39. 

57. Pa.—Stover v. Insurance Co., 
supra. 

58. lowa.—Jordan v. lowa Mut. Tor- 
nado Ins. Co., 130 N.W. 177, 178, 161 
lowa 73. 

Mo.—SchaefCer v. Northern Assur. 
Co., App., 177 S.’W.2d 688, 691. 

59. ricnuatlve sense 

Foets and rhetorlclans are In the 
habit of usingr the term in a figura- 
tlve sense, as, for example, a storm 
of passlon, a storm of afflictlon, a 
storm of sedition, stormingr a fort, 
etc.—Stover v. Insurance Co., 3 
Phlla., Pa., 38. 39. 

60. Pa.—Stover v- Insurance Co., 
supra. 

60 C.J. p 127 notes 58, 59. 

61. N.D.—^Rober v. Northern Pac. 
R. Co., 142 N.W. 22, 27. 26 N.D. 394. 

Pa.—Tyson v. Union Mut. Pire, etc., 
Ins. Co., 2 Montg.Co. 17. 

62. Pa.—Stover v. Insurance Co., 3 
Phila. 88, 89. 


63. Pa—^Riale v. Old Guard Mut. 
Pire, etc., Ins. Co., 14 PaDist. 639. 

64. Pa—Tyson v. Union Mutual 
Pire & Storm Insurance Co., 2 
Montff.Co. 17. 

Slmllarly stated 

The word “storm” is a general 
name applied to any violent commo¬ 
tion or disturbanee of the atmos- 
phere, producing Or attended by 
wind, rain and snow, hail, or thunder 
and lightnlng.—^Riale v. Old Guard 
Mutual Pire & Storm Ins. Co., 14 Pa. 
Dlst 639. 

65. Pa.—Stover v. Insurance Co., 3 
Phlla 38, 39. 

60 C.J. p 127 note 68. 

66 . Pa.—^Riale v. Old Guard Mut. 
Pire, etc., Ins. Co., 14 PaDist. 
639—Stover v. Insurance Co., 3 
Phlla 38, 39. 

67. N.D.—^Rober v. Northern Pac. 
Ry. Co.. 142 N.W. 22, 27. 25 N.D. 
394. 

60 C.J. p 127 note 66 [a]. 

68 . Pa—^Tyson v. Union Mut. Pire, 
etc., Ins. Co„ 2 Montg. Co, 17. 

69. Pa—^Rlale v. Old Guard Mut. 
Pire, etc., Ins. Co., 14 PaDist. 639. 

60 C.J. p 127 note 67. 

70. U.S.—^The Snap, D.C.Va, 24 P. 
292, 293. 

71. Webster New Int.D. 
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72. Pa—Stover v. Insurance Co., 3 
Phila 38, 39. 

To rage or rave 

Pa.—Stover v. Insurance Co.. 3 Phila. 
38, 39. 

73. Pa—Stover v. Insurance Co.. 3 
Phila 38, 39. 

74. Phrases 

(1) “Storm sewer” generally see 
Sewer 80, C.J.S. p 130, notes 74, 78, 
79; see also title index to Munlcipal 
Corporatione. 

(2) “Storm-tide line or mark” is 
descrlbed as the line or mark where 
the ordinary storm drlves the ordi¬ 
nary tide; it has been held Incapable 
of designating an absolute or flxed 
boundary, but relative, and as having 
relation to the condition of things 
from time to time.—Camden, etc., 
Land Co. v. Llpplncott, 45 N.J.Law 
405, 413, 416—60 C.J. p 128 note 3. 

(3) “Storm water” see the C.J.S. 
title Waters § 112, also 60 C.J. p 
128 notes 94-96. 

(4) Other phrases as to whlch 
more recent adjudicatione have not 
been found see 60 C.J. p 127 notes 
76-78, p 128 notes 79-84, 91, 6-9. 

75. N.D.—Rober v. Northern Pac. R. 
Co., 142 N.W. 22, 27, 25 N.D. 394. 

60 C.J. p 128 note 16. 

78. Pa.—Stover v. Insurance Co., 8 
Phlla 38, 39. 

60 C.J. p 129 note 17. 
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STORY. 

As a narrative. The Word ^'story^^ is defined in 
one sense as meaning the facts or events in a given 
case considered in their seqnence, whether or not 
they are related;'^'^ an aeeount of an event or in¬ 
cident; a relation; a recital;’^® a report;'^^ an 
anecdote; an account; a statement; anything told.80 
The term “story” may mean a connected account or 
narration, oral or written, of events of the past, a 
narrative, either true or fictitious; specifically a fic- 
titious tale; hence a falsehood; a fib; a lie.si In 
this sense ^^stoiy’^ has been held synonymous with 
“rumor’’ see 77 C.J.S. p 545 note 72, and “yam/’82 

As a part of a huilding. Applied to a building, 
the definitions of most general aeceptance^^ are a 
set of rooms on the same floor or level;84 a floor,®® 
or the habitable^s space®? between two floors; that 
part of a building between the top of any floor 
beams and the top of the floor or roof beams next 
above;S8 also, a vertical physical division of a 
house;89 or a horizontal division of a building’s ex¬ 
terior considered architecturally, which need not 
correspond exactly with the stories within.^o As 
used in this sense, the word “story” has been com- 
pared with, or distinguished from, “room” see 77 
C J.S. p 539 note 64.1. 


STOVE. A Word which covers a wide variety of 
heat-producing ajjparatus employed for various 
uses.2i The distiuguishing feature of a stove is to 
produce heat.®^ 

Stove Works,** A term used to designate ali the 
grounds used by a manufacturer for the manufac- 
ture of stoves, including the buildings and ali the 
grounds about the buildings, whether or not such 
grounds are fenced in.93 

STOVEPIPE. See 70 C.J.S. p 1087 note 21. 

\ 

STOWAG-E. See the title index to Shipping. 
STOWAWAY. 

As a noun, one who conceals himself aboard an 
outgoing vessel,94 or on board a vessel about to 
lea ve port,25 for the purpose of obtaining,^^ or in 
order to obtain,®^ free passage; one who steals his 
passage.^^ 

The deportation of alien stowaways, and the pen- 
alty imposed for permitting their escape, are treated 
in Aliens §§ 100 b (1), 114 b. Stowaways are also 
discussed in the title Seamen; and for specific 
references see that title index. 


77. Neb.—Carleton v. State, 61 N. 
W. 699, 708, 43 Neb. 873. 

78. Neb.—Carleton v. State, supra. 
60 C.J. p 129 note 21. 

79. Neb.—Carleton v. State, supra, 
60 C.J. p 129 note 21%. 

80. Neb.—Carleton v. State, supra. 

81. Neb.—Carleton v. State, supra, 
60 C.J. p 129 note 24. 

Phrases 

(1) “Coin a story” see 14 C.J.S. p 
1314 note 10. 

(2) Other phrases employlng the 
word “story” in the sense of a nar¬ 
rative and as to which more recent 
adjudications have not been found 
see 60 C.J. p 129 notes 26, 27. 

82. Cal.—^People v. Santos, 26 P.2d 
622, 627, 134 Cal.App. 736. 

83. Ind.—^Lagler v. Bye, 86 N.B. 36, 
37, 42 lnd.App. 692. 

84. Cal.—Biber v. 0’Brlen, 82 P.2d 
425, 429, 138 Cal.App. 353. 

Ind.—Lagrler v. Bye, 86 N.E. 36, 37, 
42 Ind.App. 692. 

II.I.—^Madden v. Zoning Board of Re- 
view of City of Providence, 136 A 
493, 48 R.I. 175. 


Phrases 

(1) “Mezzanine story" defined see 
67 C.J.S. p 1077 note 86. 

(2) Other phrases employing the 
word “story" as denoting a part of a 
building: see 60 C.J. p 129 note 35-p 
130 note 42. 

85. R.I.—^Madden v. Zoning Board of 
Review of City of Providence, 136 
A. 493, 494, 48 R.L 176. 

60 C.J. p 129 note 29. 

86. Cal.—Biber v. 0’Brien, 32 P.2d 
426, 429. 138 Cal.App. 363. 

R.I.—^Hunter v. Narragansett Elec¬ 
tric Lighting: Co., 146 A 624, 626, 
50 R.L 196—^Madden v. Zoning 
Board of Review of City of Provi¬ 
dence, 136 A 493, 494, 48 R.I. 176. 

87. Cal.—^Biber v. 0*Brien, 32 P.2d 
425, 429, 138 CaLApp. 363. 

R.I.—^Madden v. Zoning Board of Re¬ 
view of City of Providence, 136 A 
493, 494, 48 R.L 176. 

60 C.J. p 129 note 33. 

88. Mass.—^Vallen v. Cullln, 130 N.E. 
216, 217, 238 Mass. 145. 

89. Ind.—^Lagler v. Bye, 86 N.E. 86, 
37, 42 Ind.App. 692. 

60 C.J. p 129 note 84. 
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90. R.I.—^Madden v. Zoning Board 
of Review of City of Providence, 
136 A 493, 48 R.L 176. 

91. N.H.—Stevens v. Mutual Pro- 
tection Fire Ins. Co., 149 A 498, 
601, 84 N.H. 275. 

60 C.J. p 130 note 44. 

Stoves as part of realty see Fixtures 
§ 46. 

92. N.H.—Stevens v. Mutual Pro- 
tectlon F. Ins. Co., supra. 

93. N.T.—People v. Haight, 7 N.V. 

S. 89, 54 Hun 8. 

60 C.J. p 130 note 46. 

94. U.S.—U. S. V. Smith, C.C.AI11., 
27 F.2d 642, 644— Corpus Juris cit- 
ed In The Western World, D.C.N. 

T. , 31 F.Supp. 340, 341. 

95. U.S.—U. S. V. Sandrey, C.C.La., 
48 P. 660, 551. 

96. U.S.—U. S. V. Smith, C.C.Ani., 
27 F.2d 642, 644— Corpus Juris cit- 
ed in The Western World, D.C.N. 
T., 31 F.Supp. 340, 341. 

97. U.S.—U. S. V. Sandrey. C.C.La., 
48 F. 660, 661. 

98. U.S.—U. S. V. Williams, D.C.S. 
D., 193 F. 228, 230. 

60 C.J. p 130 note 55. 
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'As a verbj to conceal on ship, train, or axrplane 
so as to obtain free passage or to escape from 
piirsiiers.^9 

STOWMAN. See Railroads § 1 g. 

STRADDLE. To stretch tbe legs widely apart over 
op aeross; also, to sit or mount astride; as, to 
straddle a stream; to straddle a borse.i 

STiRAQ-G-LER. One who straggles or wanders apart 
from others; one who strays from the direct or 
proper conrse or from the main body, as from a 
procession.2 

STRAIGHT. Direct; nnintemipted; nnbroken.^ 

"Sfraighf HmeJ^ In deseribing rate of pay, as for 
Services, the term is said to mean ali the time 
elapsed, without deduction for time lost by reason 
of wet weather or other canses not the willful act 
of the person rendering the Services;^ full time^.^ 

Other phrases employing the term are set out in 
the note.® 

STRADT. The word “strain” is sometlmes nsed to 
indicate a condition where the members of the body 
and their muscles are wrenched ont of natural shape 


or are distorted by the application of external foree 
so that a twist results.*^ 

As a nonn, the word “strain^^ is defined as mean- 
ing distress or harm from overexertion;® the hurt 
from an injury or from an excessive tension, as of 
the mnscles or nerves;® the physiological efEect or 
injury due to excessive tension or effort.^® It does 
not always mean a sprain or an overexertion.1-1 

As a verb, “strain” is defined as meaning to ex- 
tend with great efEort; to extend to the utmost; to 
stretch beyond its proper limit;^^ also, to injure, as 
in the muscles or joints, by causing to make too 
strong an effort,i® to injure by pressing to excessive 
effort;^^ to harm by overexertionA® 

“Strain” has been held to be S 3 nionymous with 
"sprain” see 81 C.J.S. p 838 note 84, "twist,”1® and 
"wrench.”i7 jt hae been distinguished from "hern¬ 
ia” see 39 C.J.S. p 896 note 61.1. 

Strains sufPered by workmen in the course of, and 
arising out of, their employment are generally re- 
garded as "accidental” injuries compensable under 
compensation acts, see the C.J.S. title Workmen^s 
Compensation Acts §§ 183-186, also 71 C.J. p 618 
note 85-p 622 note 28. 

Phrases employing the term are set out in the 
note.^® 


99. N.T.—Tamas v. 20th Century 
Fox Film Corporation, 25 N.Y.S.2d 
899, 900. 

1. New Standard D. 

As a brokeragre term see Gamlngr §§ 

1 h. 10. 

2. New Standard D. 

‘‘Stragrgler" under naval regrulatlons 

see Army and Navy § 40 a. 

3. TJ.S.—^U. S. V. Scrugrgs-Vande- 
voort-Barney Bry Goods Co., 18 C. 
C.P.A., Customs, 279, 282. 

4. Ark.—^Maurice v. Hunt, 97 S.W. 
664. 666, 80 Ark. 476. 479. 

B. N.B.—^Roy v. Salnt John Lumber 
Co.. 46 N.B. 120, 128. 

60 aj. p ISl note 82. 

a. Phrases 

(1) '^Straight bili of ladlng*’ see 
•Carriers S 122. 

(2) ''Straleht candy” contrasted 
with “chance candy*' see 12 C.J.S. p 
1111 note 44.1. 

(3) “Stralght cut” see 25 C.J.S. p 
434 note 19.1. 

<4) “Straight Une” see 64 C.J.S. p 
S61 notes 19, 20. 


(6) “Straight-line method*’ of as- 
certaining depreclation withln Inter- 
nal Revenue Code with respect to in¬ 
come taxes see Internal Revenue §§ 
356, 601; of computing depreciation 
for rate-making purposes see Public 
Utilities §§ 18 b (2) (c) bb, 26 b (2) 
(b), 46. 

(6) “Straight poker” see Gaming § 
1 b (3). 

(7) “Straight whisky” see Intoxi- 
cating Liquors § 13. 

7. Md.—^Ross V. Smith, 179 A. 173, 
175, 169 Md. 86. 

8 . Colo.—Central Surety & Insur¬ 
ance Corporation v. Industrial 
Commission of Colorado, 271 P. 617, 
619, 84 Colo. 481. 

9. Utah.—Tintic Standard Mining 
Co. V. Industrial Commission, 110 
P.2d 367, 869, 100 Utah 96. 

10. Colo.—Central Surety & Insur¬ 
ance Corporation v. Industrial 
Commission of Colorado, 271 P. 617, 
619, 84 Colo. 481. 

Slmllarly ezpressed 
Tension and excessive physical ef- 
fort.—^McCormlck Lumber Co. v. De¬ 
partment of Labor and Industries, 
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108 P,2a 807. 812, 7 Wash.2a 40—Dev- 
lin V. Department of Labor and In¬ 
dustries of Washington, 78 P.2d 962, 
969, 194 Wash. 649. 

11. Utah.—Tintic Standard Mining 
Co. V. Industrial Commission, 110 
P.2d 367, 369, 100 Utah 96. 

12. La.—Jackson v. Travelers' Ins. 
Co., App., 161 So. 790, 792, 793. 

13. Colo.—Central Surety & Insur¬ 
ance Corporation v. Industrial 
Commission of Colorado, 271 P. 617, 
619, 84 Colo. 481. 

La.—Jackson v. Travelers* Ina Co., 
App., 161 So. 790, 792, 793. 

14. Colo.—Central Surety & Insur¬ 
ance Corporation v. Industrial 
Commission of Colorado, 271 P. 617, 
619. 84 Colo. 481. 

IB. La.—Jackson v. Travelers’ Ins. 
Co., App., 161 So. 790, 792, 793. 

16. Md.—Ross V. Smith, 179 A. 173, 
175, 169 Md. 86. 

17. Md.—^Ross v. Smith, supra. 

18. Phrases 

(1) “Accidental strain” defined as 
a strain that is unforeseen, unexpect- 
ed, and unintended.—Central Surety 
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^STEAIT. An aim of the sea; a narrow sea be- 
tween two lands; an inland sea, having connection 
witb tbe ocean at each end, and lying between a 
long eztent of land on eacb side of 

STBAND. As a nonn, and in one sense, tbe word 
^'strand” means tbat poirtion of land lying between 
bigb-water and low-water marksj^o the space on the 
shore between ordinary high-water and low-water 
marks;2l the shore or bank of the sea or river ;22 
the beach;23 the shore or the beach of the sea or 
ocean or of large lakes;24 the sea beach ;25 the 
flats.26 In this sense “strand” has been held synony- 
mous with 'TDeach” see 10 C.J.S. p 217 note 99, and 
^'shore” see 80 C.J.S. p 1270, note 63. 

In a different sense ‘^strand” means a single 
thread; a string; one of a nnmber of flexible things, 
as grasses, strips of bark, or hair when used to be 
twisted or woven together,27 and in this sense it 
has been distingnished from ^^yam.”28 

The verb '^to strand” is defined as meaning to drift 
or be driven on shore; to drive or run agronnd on 
the sea ehore.^^ 

"Stranding*^ is a rnnning npon the shore;^^ a 
taking of the gronnd which happens from some 
accidenta! or extraneous cause.31 Stranding occurs 


when a ship takes grotind, not in the ordinary conrse 
of naviga tion bnt by accident, or the force of wind 
or sea, and remains stationary for some time,^ 2 and 
it implies a settling of the vessel, and some rest or 
interruption of the voyage, and not merely a “touch 
and go^' sitiiation.38 

In marine insnranee terminology "stranding’’ is a 
“perii of the sea,” as stated in Insurance § 854. 
See also Insurance §§ 857, 947, 952 c, 955 a. 
“Stranding” is also treated in Seamen and Shipping; 
and for specific references see the indexes to those 
tities. See also the Descriptive-Word Index. 

STRANG-ER. The word “stranger” comes almost 
directly from the Latin “extra,” meaning beyond or 
outside,34 and, observing all the common and legal 
definitions of the word, it has only the same value 
m expressing thought as its Anglo-Saxon counter- 
part, the word “outsider.”35 

In legal contemplation, it is well recognized that 
the word often has a meaning distinctly different 
from that in common usage,^^ and, while in ordi¬ 
nary use, the word “stranger” means “not of the 
household,”37 in its general legal signification 
“stranger” is opposed to the word “privy.”38 

It has been stated that strangers are third per- 
sons,®^ generally all persons in the world exoept par- 


^ Insurance Corporation v. Industrial 
Commlsslon of Colorado, 271 P. 617i 
«19, 84 Colo. 481. 

(2) “Strain wlre.”—Campbell v. 
United Rys. Co.. 147 S.W. 788. 791, 
243 Mo. 141. 

(8) Other phrases as to which 
tnore recent adjudlcatlons have not 
been found see 60 C.J. p 132 notes 93- 
28, 4-6. 

19. U.S.—The Martha Anne, D.C.N. 
T., 16 P.Cas.No.9,146. Olcott 18, 21. 

JiOag Islaad Sonnd held a stralt.— 
The Martha Anne, supra. 

«0. N.Y.—Stillman v. Burfeind. 47 
N.T.S. 280, 281, 21 App.Div. 13. 

Phrases employingr the term as a 
houn and as to which more recent ad¬ 
judicatione have not been found see 
60 C.J. p 132 notes 23-26, p 133 notes 
30, 31. 

SI. N.T.—Bell V. Hayes, 69 N.T.S. 
898, 901, 60 App.Div. 382. 

SS, Or.—^Harrls v. St. Helens, 143 P. 
941, 944, 72 Or. 377. 

S3. N.T.—Bell V. Hayes. 69 N.T.S. 

898, 901, 60 App.Div. 382. 

«0 C.J. p 132 note 15. 


24. Me.—Littlefleld v. Littlefleld, 28 
Me. 180, 184. 

25. Me.—Littlefleld v. Littlefleld, su- 
pra. . 

26. Mass.—^Doane v. Willcutt, 6 
Gray 328, 335, 6 Am.D. 369. 

60 C.J. p 132 note 20. 

27. U.S.—Haskell Golf Ball Co. v. 
Perfect Golf Ball Co., C.C.N.Y., 143 
F. 128, 131. 

60 C.J. p 133 note 27. 

28. U.S.—^Lawson v. Whitlock Cord- 
age Co., C.C.A.N.J., 60 F.2d 362. 

29. Century D. 

30. Ohio,—Lake v. Columbus Ins. 
Co., 13 Ohio 48, 65, 42 Am.D. 188. 

31. Wash.—Washington Iron Works 
V. St. Paul Flre & Marine Ins. Co., 
222 P. 487, 488, 128 Wash. 349. 

32. Ohio.—^Lake v. Columbus Ins. 
Co., 13 Ohio 48, 66, 42 Am.D. 188. 

60 C.J. p 133 note 40. 

33. U.S .—New Castle Termlnal Co. 
V. Western Assur. Co., D.C.Md., 6 
F.Supp. 890, 891. 

60 C.J. P 133 note 40 [dj. 


34. La.—Succession of Baker, 55 So. 
714, 717, 129 La. 74, Ann.Cas.l912D 
1181. 

35. La.—Succession of Baker, supra. 

36. Ga.—^Deans v. Deans, 144 S.F. 
116, 118, 166 Ga. 665. 

60 C.J. p 134 note 47. 

Itfethod of determinlng meaning 
The most efCectual way in which 
to ascertain the meaning of the word 
"stranger** wherever used, is to con- 
trast it with some other word in the 
text of known and flxed meaning.— 
Succession of Baker, 55 So. 714, 717, 
129 La. 74, Ann.Cas.igi2D 1181. 

37. La.—Succession of Baker, supra. 
60 C.J. p 134 note 46. 

Phrases employing the term and as 
to which more recent adjudications 
have not been found see 60 C.J. p 
135 notes 58-63. 

38. Isr.Y.—0*Donnell v. Mcintyre, 23 
N.E. 456, 466, 118 N.Y. 156. 

60 C.J. p 134 note 51. 

39. N.M.—State v. MUls, 169 P. 1171, 
1173, 23 N.M. 649. 

60 C.J. p 134 note 52, 
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ties and privies,^® and lias tlie same meaning as 
thongli it read “ali other persons.”^! When used 
alone the word “stranger” is generally employed to 
denote one who is neither a party nor a privy to an 
act, a deed, or a record,^^ b^it the term is generally 
used in the law with an adjunct, as “stranger to the 
deed, or to the record,” or “stranger to the blood,”^^ 
and when used following other designations of per- 
sons it is generally intended to exhaust the whole 
category of persons within the range of the subjeet 
under diseussion not included in the terms which 
preceded it.^^ 

While some of the definitions would seem to in¬ 
dicate that the terms “strangers” and “third per¬ 
sons” are synonymous,^® the cases definitely estab- 
lish that these terms are not synonymous.^® 

The right of a stranger to invoke the statute of 
frauds is discussed in Frauds, Statute of § 220 a. 
Whether or not payment by a stranger operates as 
a satisfaction and extinguishment of a judgment, 
see Judgments § 557. 

The term “stranger” as used with respeet to the 
subjeet of subrogation is eonsidered in Subroga- 
tion § 9; and the deposit of an instrument with a 
third person or stranger who is not a party to the 
instrument as a requisite to the creation of a valid 
escrow is discussed in Eserows § 7 a. 

For other particular applications and specific uses 
of the Word consuit the Descriptive-Word Index. 

STRANGrLE. To suffocate by a pressure or con- 
triction of the throat;^^ to stifle, choke, or suffocate 
in any manner; espeeially to interrupt the breathing 


of, by entering the windpipe;^^ to deprive a person 
or animal of air;^® also, to be strangled, or suf- 
focated.®® 

It has been held synonymous with “suffoeate,”^! 
and has been distinguished from “smother” see 
80 C.J.S. p 1337 note 9. 

STRANGHTLA.TED. Constricted so as to prevent 
the passage of air, noting the trachea; or so as 
to cut off the blood-supply, noting a hernia or any 
part encircled by a tight band.52 

STRANGULATION. In general, the act of stran- 
gling, or the state of being strangled; suffocation 
by forcible compression or obstruction of the wind- 
pipe.53 In pathology, the state of being strangu- 
lated; eonstriction of a part, as of the intestine in 
hernia, by mechanical means, to such a degree as to 
cut off circulation.S^ 

STRAP. A narrow strip or thong of some flexible 
material used for securing, holding together, wrap- 
ping, etc.; espeeially such a strip of leather, web- 
bing, or the like, generally fitted with a clasp or 
buckle, and used for fastening, securing, holding 
together, ete.55 

“Strapping,” in the fruit industry, means the 
securing of a metal band around each end of a box 
of fruit by means of a hand tool weighing only nine 
or ten pounds; it is done to strengthen the box for 
further shipment or exportation of the fruit.56 

STRATAGEM. An artifice, particularly in war;®^ 
a plan or scheme for deceiving an encmy;58 any 


40- N.M.—state v. Mills, supra. 

60 C.J. p 134 note 53. 

41. La.—Succession of BaJker, 65 So. 
714, 717, 129 La. 74, Anii.Cas.l912D 
1181. 

42. La.—Succession of Baker, supra. 

60 C.J. p 134 note 60. 

43. La.—Succession of Baker, supra. 

44. La.—Succession of Baker, supra. 

60 C.J. p 134 note 54. 

45. Or.—Balfour v. Burnett, 41 P. 1, 
2, 28 Or. 72. 

46. Or.—Balfour v. Burnett, supra. 

47. Ga.—Lanier v. State, 80 S.E. 6, 
6 , 141 Ga. 17. 

48. Cal.—Thomas v. Seaside Me- 
morlal Hospital of Long Beach, 183 
P.2d 288, 294, 80 Cal.App.2d 841. 


49. Cal.—Thomas v. Seaside Me- 
morial Hospita! of Long Beach, su¬ 
pra. 

60. Cal.—Thomas v. Seaside Me- 
morlal Hospital of Long Beach, su¬ 
pra. 

51. Cal.—Thomas v. Seaside Me- 
morial Hospital of Long Beach, su¬ 
pra. 

52. Stedman Med.D. 

Phrases 

(1) “Strangulated hemorrhoids” 
see 39 C.J.S. p 888 note 99.5. 

(2) "Strangulated herma" see 39 
C.J.S. p 896 note 62. 

53. New Standard D. 

64. New Standard D. 


Slmllarlsr deflned 

"Strangulation" is the eonstriction 
of the contents of the hernial sac, or 
a portion thereof, in such a manner 
as to effect a stoppage of blood circu- 
lation in that part; it is auickly fol- 
lowed, if the condition is not rem- 
edied, by decay and mortification of 
the affected part.—Furfen v. Penn- 
sylvania R. Co., 189 A. 126, 129, 117 
N.J.Law 508. 

55. Webster New Int.D. 

56. Wash.—La Point v. Pacific Coast 
Strappers, 13 P.2d 71, 72, 169 Wash. 
71. 

57. Tex.—Mooney v. State, 16 S.W. 
724, 29 TeacApp. 267. 

58. Tex.—Mooney v. State, supra. 
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artifice a trick ky whieh some advantage is in- 
tended to ke obtained.®® The word implies artifice, 
trickery, deception, and perhaps even positive fraud 
practiced.61 

STRATEGrY. In general, the display or exercise o:^ 
skill and forethought in carrying out one’s pians, 
schemes, ete.; the use of stratagem or artifice, as 
in business, politics, or society, or in games.62 The 
term is also nsed in the operations of armies, con- 
ducted by a skillfnl commander, and implying tact 
and art in military mancBnvering;®^ and it has been 
said that it is not very appropriate to the transac- 
tions of civil life.64 

“Strategy’' has been held synonymous with 

^‘trick.”®5 

STRAW, The general term applied to the stalky 
residue of grain plants, especially wheat, rye, oats, 
barley,®® and defined as meaning the stalk or stem 
of certain species of grain, pulse, etc., chiefly of 
wheat, lye, oats, barley, buekwheat, and peas, cut 
or broken off, and usually dry;67 also, a piece of 
such a stem;®8 gueh stalks collectively, especially 
after drying and threshing, as, a load of straw.^^ 

It has been said that straw is too well known to 
require any deseription,'^^^ and that a hat made of 


a leaf is not made of straw in any common or tech- 
nieal sense.'^^ 

The term '^straw” is also defined as meaning of no 
value; worthless; sham; as, a straw bond, straw 
bail ;'^2 in this sense the word may be applied 
to a person who holds a naked title for the benefit 

of another.'^3 

“StraV’ has been distinguished from ''haulm” 
see 39 C.J.S. p 781 note 69, and “hay'' see 39 C.J.S. 
p 803 note 12. 

Phrases employing the word are set out in the 

note.74 

STRAT. An animal found in an unusual place for 
such an animal; or an animal that has roved for 
some time in a certain place, whose owner is un- 

known.76 

STEEAM. Although it has been said that the defi- 
nition of "stream” has caused the courts some 
trouble,'^® and that it is a word without definite 
legal meaning,it has also been stated that it has 
a well-defined meaning.^S 

In a broad general sense, the word “stream” 
means a flow, a flowing, that which flows;'^^ any- 


69. Tex.—^Payne v. State, 43 S.W. 

615, 616, 38 Tex.Cr. 494, 70 Am.S.R. 
767—Mooney v. State, 16 S.W. 724, 
29 Tex.App. 257. 

60. Tex.—^Payne v. State, 43 S.W. 

616, 616, 38 Tex.Cr. 494, 498, 70 Am. 
S.R. 757—Mooney v. State, 16 S.W. 
724, 29 Tex,App. 267. 

61- N.C.—Fortune v. Watkins, 94 N. 
C. 304, 317. 

62. New Standard D. 

63. N.C.—^Portune v. Watklns, 94 N. 
C. 304, 317. 

64. N.C.—^Fortune v. Watklns, su¬ 
pra. 

65. Mlnn.—State v. Smith, 86 N.W. 
12, 13, 82 Minn. 842. 

Mo.—Meriwether v. Publiahers: 
Georgre Knapp & Co., 97 S.W. 267, 
268, 120 Mo.App. 354. 

66. Idaho.—State v. Choate, 238 P. 

638, 539, 41 Idaho 363. 

60 C.J. p 136 note 84. 

67. U.S.—^Isler & Guye v. U. S., 10 
Ct.Cuat.App. 74, 78. 

Idaho,—State v. Choate, 238 P. 638, 

639, 41 Idaho 353. | 


Slmllarly defined 

(1) A stalk or stem of grain, as of 
wheat, rye, oats, barley, or Indian 
corn; also, a stalk of buekwheat, 
beans, or peas.—State v. Choate, su¬ 
pra. 

(2) A stalk, stem, or piece of a 
stalk or stem, of varlous grains, es- 
peclally wheat, rye, barley, and buck- 
wheat.—Isler & Guye v. U. S., 10 Ct. 
CustApp. 74, 78. 

68 . TJ.S.—Isler & Guye v. II. S., su¬ 
pra. 

69. Idaho.—State v. Choate, 238 P. 
538, 539, 41 Idaho 363. 

60 C.J. p 136 note 88. 

70. U.S.—U. S. V. Goodwln, C.C.R. 
I., 25 F.Ca8.No.l6,229, 4 Mason 128, 
130. 

71. U.S.—U. S. V. Goodwln, supra. 

60 C.J. p 135 note 86. 

72. New Standard D. 

73. Mass.—Collins v. Curtln, 89 N.B. 
2d 211, 212, 326 Mass. 123. 

74. Phrases 

(1) "Straw ball” see Ball 5 29 a. 

(2) "Straw bond” see 11 C.J.S. p 
392 note 84.3. 


(3) "Straw boss” see Master and 
Servant § 1 b. 

(4) "Straw braids” as exempt from 
tarlff see Customs Dutles § 73. 

(6) "Straw hats” as dutiable see 
Customs Dutles § 45 g. 

(6) "Straw loan” see Banks and 
Banking § 896. 

(7) "Straw man” see 64 C.J.S. p 
1113 notes 73-75. 

(8) Other phrases as to which 
more recent adjudicatlons have not 
been found see 60 C.J. p 135 notes 
89-91, p 136 notes 93, 94. 

75. La.—^E. Imbeaux Co. v. Severt, 9 
La.Ann. 124, 126. 

76. Or.-State v. Hawk, 208 P. 709, 
714, 105 Or. 319. 

77. N.T.—^French v. Carhart, 1 N.Y. 
96, 107, 4 How.Pr. 181. 

78. Neb.—State v. Blckhoff, 164 N. 
W. 246, 247, 98 Neb. 739. 

60 C.J. p 136 note 16. 

79. 111.—^Illinois Cent. R. Co. v. Chi- 
cago, 50 N.E. 1104, 1108, 173 111. 
471, 63 L.H.A. 408. 
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thing issning from a sonrce, and moving or flowing 
continxiously;SO a contimied course or current. 
Thus the word “stream” implies motion,82 and by 
universal definition conveys the idea of uniform 
and unbroken succession of movement.^^ 

While the term ‘^stream^' may mean anything in 
fact which is liquid and flows in a line or course, 
the word is used teehnically to distinguish the 
volume of water of a river, rivulet, or brook from 
the banks or bed,^® and it ordinarily and most 
frequently86 is used with respect to water,^^ signify- 
ing a runningSS or movingS» body of water, a con- 
tinuous^® current,®^ course,®^ or flow®® of water, 
in an ascertainable direction between banks or with- 


in limits,®^ and thus is wholly inconsistent with a 
body of water at rest.®^ 

Streams are generally formed by surface waters 
gathering together in one channel and flowing there- 
in,®® and streams usually empty into other streams, 
lakes, or the ocean.®7 

A stream must have substantial existence,®® and 
must be something more than a mere surface drain- 
ing, swelled by freshets and melting snow and run- 
ning oceasionally in hollows and ravines which are 
generally dry.®® It must usually run in a defluite,^ 
defined® bed® or channel,4 and ordinarily consists of 
bed, banks, and a watercourse.® 


80. 111.—Illinois Cent. R. Co. v. Chi- 
cago, supra. 

81. 111.—Illinois Cent. R. Co. ▼. Chi- 
cago, supra. 

82. 111.—School Trustees v. Schroll, 
12 N.E. 243, 246, 120 Hi. 609, 60 Am. 
R. 676. 

60 C.J. p 137 note 34. 

83. U.S.—^Homer Brooke Glass Co. v. 
Hartford-Fairmont Co., C.C.A. 
Conn., 262 P. 427, 431. 

84- U.S.—Western Pac. R. Co. v. 
Southern Pac. Co., Cal., 161 P. 376, 
398, 80 C.C.A. 606. 

N.Y.—^Prench v. Carhart, 1 N.T. 96, 
107, 4 How.Pr. 181. 

85. Neb.—^Dodge County v. Saunders 
County, 100 N.W. 934, 936, 70 Neb. 
461. 

86. Ind.—^Hill v. Cincinnati, etc., R. 
Co., 10 N.B. 410, 109 Ind. 611— 
Weis V. Madison, 76 Ind. 241, 263, 
89 Am.R. 136. 

87. lowa.—Longf v, Boone Co., 86 
lowa 60, 64. 

88. Ga.—Johnson v. State, 40 S.B. 
807, 808, 114 Ga. 790. 

88- Ind.—^Hill v. Cincinnati, Etc., R. 
Co., 10 N.E. 410, 109 Ind. 611—Wels 
V. Madison, 76 Ind. 241, 263, 89 Am. 
R. 136. 

90. Ga.—Johnson v: State, 40 S.E. 
807, 808, 114 Ga. 790. 

91. Ga.—Johnson v. State, supra. 

111.—^Illinois Cent. R, Co. v. Chlcago, 

60 N.E. 1104, 1108, 173 111. 471, 63 
Li.R.A. 408—^Trustees of Schools v. 
Schroll, 12 N.B. 248, 246, 120 111. 
609, 60 Am.R. 676—^Joliet, etc., R. 
Co. V. Healy, 94 111. 416, 421. 

Ind.—^Vandalia R. Co. v. Teager, 110 
N.E. 230, 233, 60 Ind.App. 118. 

Neb.—State v. Bickholl, 164 N.W. 246, 
247. 98 Neb. 739. 

92. Md.—City Dairy Co. v. Scott, 100 
A. 296, 296, 129 Md. 648. 


Neb.—State v. Blckhoff, 164 N.W. 

246, 247, 98 Neb. 739. 

Tex.—St. Paul Pire & Marine Ins. 
Co. V. Carroll, Civ.App., 106 S.W.2d 
767, 768. 

93. Mass.—Inhabitants of Town of 
Holliston V. Holliston Water Co., 
27 N.E.2d 194. 196, 196, 306 Mass. 
17. 

60 C.J. p 138 note 40. 

94- Mass.—^Inhabitants of Town of 
Holliston V. Holliston Water Co., 
supra. 

95. Neb.—State v. Blckhoff, 164 N. 
W. 246, 247, 98 Neb. 739. 

60 C.J. p 137 note 33. 

96. Ariz.—Southern Pac. Co. v. 
Proebstel, 160 P.2d 81, 83, 61 Ariz. 
412. 

Cal.—Mogle v. Moore, 104 P.2d 786, 
789, 16 Cal.2d 1—^Bverett v. Davis, 
App., 107 P.2d 660, 666—Mogle v. 
Moore, App.. 96 P.2d 147, 160. 

The waters then. lose thelr charac¬ 
ter as surface waters and become 
stream waters. 

Ariz,—Southern Pac. Co. v. Proeb¬ 
stel, 160 P.2d 81, 83, 61 Ariz. 412. 
Cal.—Mogle v. Moore, 104 P.2d 786, 
789, 16 Cal.2d 1—Everett v. Davis, 
App., 107 P.2d 650, 665—^Mogle v. 
Moore, App., 96 P.2d 147, 160. 

97- Ariz.—Southern Pac. Co. v. 
Proebstel, 160 P.2d 81. 83, 61 Ariz. 
412. 

Cal.—^Mogle v. Moore, 104 P.2d 785, 
789, 16 Cal.2d 1—^Everett v. Davis, 
App., 107 P.2d 650, 656—^Mogle v. 
Moore, App,, 96 P.2d 147, 160. 

98. Tex,—Corpus Jorls cited In St. 
Paul Pire & Marine Ins. Co. v. Car¬ 
roll, Civ.App., 106 S.W.2d 767, 768. 
60 C.J. p 137 noto 36. 

99- Mo.—^Keener v. Sharp, 111 S.W. 
2d 118, 120, 341 Mo. 1192—Sigler v. 
Inter-River Drainage Dist., 279 S. 
W. 60, 67, 811 Mo. 176—^Munkres 
V. Kansas City Railroad Co., 72 


Mo. 614, 616—^Dardenne Realty Co. 

V. Abeken, 106 S.W.2d 966, 968, 232 
Mo.App. 946. 

1 . Mo.—^Keener v. Sharp, 111 S.W.2d 
118, 120, 341 Mo. 1192—Sigler v. 
Inter-Rlver Drainage Dist., 279 S. 

W. 60, 57, 311 Mo. 176—^Munkres v. 
Kansas City Railroad Co., 72 Mo. 
614, 616—Dardenne Realty Co. v. 
Abeken. 106 S.W.2d 966, 958, 232 
Mo.App. 946. 

A definite channel having a bed and 
sides or banks is an essentlal requi¬ 
site to a stream.—State v. Hawk, 208 
P. 709, 714, 105 Or. 319. 

2. Ga.—Stoner v. Patten, 63 S.E. 

897, 898, 132 Ga. 178—Pelham 

Phosphate Co. v. Daniels, 94 S.E. 
846, 850, 21 Ga.App. 647. 

3. Mo.—^Keener*v. Sharp, 111 S.W.2d 
118, 120, 231 Mo. 1192—Sigler v. In¬ 
ter-River Drainage Dist., 279 S.W. 
60, 67, 311 Mo. 176—^Munkres v. 
Kansas City Railroad Co., 72 Mo. 
614, 516—Dardenne Realty Co. v. 
Abeken, 106 S.W.2d 966, 968, 232 
Mo.App. 946. 

4. Ga.—Stoner r. Patten, 63 S.E. 

897, 898, 132 Ga. 178—Pelham 

Phosphate Co. v. Daniels, 94 S.E. 
846, 860, 21 Ga.App. 647. 

Mo.—^Keener v. Sharp, 111 S.W.2d 
118, 120, 231 Mo. 1192—Sigler v. 
Inter-Rlver Drainage Dist., 279 S. 
W. 60. 67, 311 Mo. 176—Munkres 
V. Kansas City Railroad Co., 72 Mo. 
614, 616—^Dardenne Realty Co. v, 
Abeken, 106 S.W.2d 966, 968, 232 
Mo.App. 946. 

Or.—State v. Hawk. 208 P. 709, 714, 
106 Or. 319. 

5. Tex.—Corpus Jtirls dted In St. 
Paul Pire & Marine Ins. Co. v. Car¬ 
roll, Civ.App.. 106 S.W.2d 767, 768. 

60 C.J. p 138 note 87. 

A stream of water has banks.— 
Stoner v. Patten, 63 S.H. 897, 898, 
132 Ga. 178—Pelham Phosphate Co. 
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While it has heen said that the word ''stream” 
implies a continnous current® in one direction,*^ it 
has also been stated that a eontinuous flow of water 
is not necessary to constitute a stream, and its wa- 
ters stream waters,® and that it is not essential in 
order for it to be classified as sueh that it flow con- 
tinuously throughout the year® or throughout its 
course.^® Thus a stream does not lose its character 
as such even though it may break up and disap- 
pear,ii nor does a stream cease to be such merely be- 
cause its course may be opposed by some obstruction, 
whether natural or artificial .12 However, if water 
ceases to remain a channel, and spreads out over the 
surfaee of low lands and runs in different directions 


in swags and flats without any definite ohaimel, it 
ceases to be a stream.^® 

A stream includes any body of flowing water, 
such as a river,but tidewaters are not streams 
within the usual meaning of the term,^® nor are 
percolating waters^*^ or waters which ooze from a 
piece of marshy ground.i® 

The term “stream” is variously defined as meaning 
watera current of water;20 a steady current in 
a river or in the sea, especially the middle or most 
rapid part of a current or tidej^i a course of run- 
ning water ;22 a current or course of water or other 
fluid, flowing on the earth, as a river, brook, etc., or 


y. Daniels, 94 S.K 846, 850, 21 Ga. 
App. 647. 

6. U.S.—^Western Pac. R. Co. v. 
Southern Pac. Co., Cal., 151 P. 376, 
398, 80 C.C.A. 606. 

60 C.J. p 138 note 50. 

CoatlnnoiiB flow 

Unless water flows more or less In 
a channel and contlnuously it cannot 
he descrihed as water which flows in 
“streams.”—^McNab v. Robertson, 
[1897] A.C. 129 (per Lord Shand)— 
60 C.J. p 138 note 39. 

Begular flow 

By the term “stream” Is under- 
stood water which has a regular flow, 
and not that deposited during times 
of storm which Immediately runs 
away and leaves In its course a mere 
stretch of sand and rock.—San Pedro, 
Ii. A. & S. Ii. R. Co. V. Slmons Brlck 
Co., 187 P. 62, 64, 45 Cal.App. 67. 

VTlthont deflned banlrai 
A stream does not become mere 
surfaee water because at a certain 
point it spreads over a level meadow 
several rods in wldth, and flows for 
a distance without deflned banks be- 
fore flowing again in a deflnlte chan¬ 
nel.—^Blohowak v. Grochoski, 96 N. 
W. 661, 663, 119 Wis. 189. 

7. U.S.—Western Pac. R. Co. v. 
Southern Pac. Co., Cal., 161 F. 876, 
898, 80 C.C.A. 606. 

60 C.J. p 138 note 50. 

8. Arlz.—Southern Pac. Co. v. Proeb- 
stel, 160 P.2d 81. 83, 61 Ariz. 412. 

Cal.—Mogle v. Moore, 104 P.2d 785, 
789, 16 Cal.2d 1—^Everett v, Davis, 
App., 107 P.2d 660, 665—Mogle v. 
Moore, App., 96 P.2d 147, 160. 

9. Mo.—^Keener v. Sharp, 111 S.W. 
2d 118, 120, 341 Mo. 1192—Sigler v. 
Inter-River Dralnage Dist, 279 S. 
W. 60, 67, 811 Mo. 176—^Munkres v. 
Kansas City Railroad Co., 72 Mo. 
614, 616—^Dardenne Realty Co. v. 
Abeken, 106 S.W.2d 966, 968, 232 
Mo.App. 946. 
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Tex.—Corpus Juris cited In St. Paul 
Pire & Marine Ins. Co. v. Carroll, 
Civ.App.. 106 S.W.2d 767, 768. 

60 C.J. p 137 note 36. 

10 . Tex.—Corpus Juris cited in St. 
Paul Pire & Marine Ins. Co. v. Car¬ 
roll. Clv.App., 106 S.W.2d 767, 768. 

60 C.J. p 137 note 36. 

11 . Ariz.—Southern Pac. Co. v. 
Proebstel, 150 P.2d 81, 83, 61 Ariz. 
412. 

Cal.—^Mogle v. Moore, 104 P.2d 786, 
789, 16 Cal.2d 1—^Bverett v. Davis, 
App., 107 P.2d 650. 666—Mogle v. 
Moore. App., 96 P.2d 147, 150. 

12 . N.T.—^Prench v. Carhart, 1 N. 
T. 96. 107, 4 How.Pr. 181. 

Slmilarly stated 

Streams do not cease to be such be¬ 
cause in consequence of some ob- 
struction their water may be deep- 
ened or flow with a diminished veloc- 
ity.—^Prench v. Carhart, supra—60 C. 
J. p 138 note 47. 

13. Mo.—^Keener v.- Sharp, 111 S.W. 
2d 118, 120, 341 Mo. 1192—Sigler v. 
Inter-River Drainage Dlst., 279 S. 
W. 60, 67, 311 Mo. 176—Munkres v. 
Kansas City Railroad Co., 72 Mo. 
614, 616—^Dardenne Realty Co. v. 
Abeken, 106 S.W.2d 966, 968, 232 
Mo.App. 945. 

14. La.—^Amerada Petroleum Corpo¬ 
ration V. State Mineral Board, 14 
So.2d 61, 68, 203 La. 473. 

15. La.—^Amerada Petroleum Corpo¬ 
ration V. State Mineral Board, su¬ 
pra. 

AU xivers and bzooles are streams 
and have currents.—Dodge County v. 
Saunders County, 100 N.W. 934, 936, 
70 Neb. 461. 

16- Tex,—State of Texas v. Chuoke, 
aCAuTex.. 164 P.2d 1, 8. 

17. Mass.—^Inhabitante of Town of 
Holliston V. Holliston Water Co., 
^ 27 N.E.2d 194, 196, 306 Mas& 17. 

113 


Similarly stated 

(1) The term “stream” does not in¬ 
clude the percolation of water below 
ground.—Taylor v. St. Helens, 6 Ch. 
D. 264, 273. 

(2) A stream of water Is very dis¬ 
tinet from the percolations of subsur- 
face water, which oozes in veins or 
fllters through the earth's strata.— 
Stoner v. Patten, 63 S.B. 897, 898, 
132 Ga. 178—^Pelham Phosphate Co. 
v. Daniels, 94 S.E. 846, 850, 21 Ga. 
App. 647. 

(3) Water, whether falling from 
the sky or escaping from a sprlng, 
which does not flow onward with any 
continuity of parts, but becomes dis- 
slpated in the earth’s strata, and 
simply percolates through or along 
those strata, until it issues from 
them at a lower level, through dis- 
location of the strata or otherwise, 
cannot with any proprlety be de- 
scribed as a stream.—McNab v. Rob¬ 
ertson, [1897] A.C. 129, 134, 138 
(per Lord Watson)—60 C.J. p 138 
note 38. 

18. Bng.—^McNab v. Robertson, 
[1897] A.C. 129, 138 (per Lord 
Shand). 

60 C.J. p 138 note 40. 

19. lowa.—Long v. Boone Co., 36 
lowa 60, 64. 

20. Ga.—Johnson v. State, 40 S.E. 
807, 808, 114 Ga. 790. 

60 C.J. p 137 note 29. 

A stream of water is a current of 
water.—^Vandalia R. Co. v. Yeager, 
110 N.E. 230, 233, 60 Ind.App. 118. 

21. 111.—Illinois Cent. R. Co. v. Chi- 
cago, 60 N.E. 1104, 1108, 173 111. 
471, 53 L.R.A. 408. 

60 C.J. p 138 note 43. 

22. Neb.—State v. Elckhofl^ 164 N. 
W. 246, 247, 98 Neb. 739. 

Tex.—Oorpns Juris dted Ijl St. Paul 
Pire & Marine Ins. Co. v. CJairoll, 
Civ.App., 106 S.W.2d 767, 768. 

60 CJr. p 137 note 27. 
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from a vessel, reservoir, or fountainj^S a water- 
course having a source and terminus, banks, and 
ehannel, throngh which waters flow, at least periodi- 
cally;24 a body of flowing water;25 a body of water 
baving a continnous flow in one directionj^® a 
river, rivulet, or brook.27 

^'Stream” has been distinguished from "pond” or 
^'lake” see the C.J.S. title Waters § 103, also 49 C.J. 
p 1079 note 12, 67 C.J. p 849 note 15, and “surfaee 

waters.”2& 

Matters pertaining to streams of water eapable of 
ordinary navigation are treated in Navigable Waters 
§ 1 et seq, and with respect to streams not eapable 
of ordinary navigation in the C.J.S. title Waters 
§ 1 et seq, also 67 C.J. p 675 note 1-p 1463 note 45. 

Referenees to the term “stream” as a bonndary 
of land are made in the title index to Bonndaries. 

Thread of sirecm, The term '^thread of stream” 
means the middle line between the shores, irrespec- 
tive of the depth of the ehannel, taking it in the 


natnral and ordinary stage of the water,^® at medi¬ 
um height, neither swollen by freshets nor shrunk 
by droughtsj^® the line midway between the banks 
at the ordinary stage of water, without regard to the 
ehannel or the lowest and deepest part of the 
stream;3l the middle line of the ehannel, that is, 
of the hollow bed of running water, when the water 
is at its ordinary stages;®^ that line whieh would 
give owners on either side aeeess to the water at its 
lowest ebb.23 Xt has been said that the thread of 
a nonnavigable stream is the line of the water at 
its lowest stage.34 The term '^thread of stream^^ 
means the same thing as ^‘middle of main ehannel,’^ 
or “middle of river,” and refers to the center line 
of the main ehannel.^® The relationship of the 
thread of the stream and the thalweg is treated in 
the definition Thalweg, post. 

“Thread of stream” has been distinguished from 
“ehannel” see 14 C.J.S. p 397 note 15. 

The term “thread of stream” is treated in Bound- 
aries § 33, and Navigable Waters § 88. See also 


Any course of mtinlng water 
Md.—City Dairy Co. v. Scott, 100 A. 
295. 296. 129 Md. 548. 

23. Md.—City Dalry Co. v. Scott, su¬ 
pra. 

24. Arlz.—Southern Pac. Co. v. 

Proebstel, 150 P.2d 81. 83, 61 Ariz. 
412. 

Cal.—^Mogle v. Moore. 104 P.2d 785, 
789, 16 Cal.2d 1—Everett v. Davis, 
App., 107 P.2d 650. 655—Mogle V. 
Moore, App., 96 P.2d 147, 160. 

25. Ga.—Johnson v. State, 40 S.E. 
807, 808, 114 Ga. 790. 

Streams are bodies of flowlng wa¬ 
ter.—^Amerada Petroleum Corporation 
V. State Mineral Board, 14 So.2d 61, 
68 . 203 La. 473. 

26. Tex.—Corpus Juris olted In. St. 
Paul Pire & Marine Ins. Co. v. Car- 
roll, Civ.App.. 106 S.W.2d 757, 768. 

60 C.J. p 137 note 25. 

A stream of water Is a body of wa¬ 
ter having a continuous flow in one 
direction.—^Vandalia R. Co. v. Teager, 
110 N.E. 230, 233. 60 Ind.App. 118. 

27. TJ.S.—Western Pac. R. Co. v. 
Southern Pac. Co., Cal., 161 P. 376, 
398, 80 C.C.A. 606. 

60 C.J. p 137 notes 27. 30. 

Slmllarly deflued 

A rivulet or course of running wa¬ 
ter.—^McNab V. Robertson, [1897] A. 
C. 129, 141. 


28. Bistluctloii stated 

“The waters of Barllla Creek are 
not diffused over the surface of the 
ground, but are accustomed to flow 
in a well-deflned ehannel, in a stream, 
whieh, though intermittent as to 
now, has a well-deflned and perma¬ 
nent existence. They are therefore 
not surface waters, but are the wa¬ 
ters of a stream.”—International- 
Great Northern R. Co. v. Reagan, 49 
S.W.2d 414, 418, 121 Tex. 233—Hoefs 
V. Short, 273 S.W. 786, 786, 114 Tex. 
501, 40 A.L.R. 833. 

29. Me.—^Inhabitants of Warren v. 
Inhabitants of Thomaston, 75 Me. 
329, 332, 46 Am.R. 397. 

Tenn.—State v. Munice Pulp Co., 104 
S.W. 437, 446, 119 Tenn. 47—Bran- 
ham V. Bledsoe Creek Turnpike 
Co., 69 Tenn. 704, 706, 1 Lea 704, 
27 Am.R. 789. 

See Pilum aause 36 C.J.S. p 761 note 
87. 

Thread of a private stream 
The thread of a private stream is 
the line midway between the banks 
at the ordinary state of the water, 
without regard to the ehannel or the 
lowest or deepest part of the stream, 
and if the land upon one side is grad- 
ually and Imperceptlbly wearing 
away and soil is deposited upon the 
other, it is the thread of the stream 
for the time being, and not that 
whieh exlsted when the opposite 
owners acquired their tities, whieh 
forms the boundary between their 
estates.—^Holmes v. Haines, 1 N.W.2d 
746, 749, 231 lowa 634. 
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30. Tenn.—State v. Munice Pulp Co., 
104 S.W. 437, 445, 119 Tenn. 47— 
Branham v. Bledsoe Creek Turn¬ 
pike Co., 69 Tenn, 704, 706, 1 Lea 
704, 27 Am.R. 789. 

31. La.—State v, Burton, 31 So. 291, 
292, 106 La. 732. 

32. Ohlo.—^Dayton v. Cooper Hy- 
draulic Co., 10 Ohio S. & C.P.Dec. 
192, 205. 

33. Neb.—Curren v. AU Persons 
Havlng or Claiming Any Interest 
in Certain Real Estate, 31 N.W.2d 
406, 411, 149 Neb. 477. 

34. N.T.—^Horton v. Niagara, Lock- 
port & Ontario Power Co., 247 N. 
Y.S. 741, 763, 231 App.Dlv. 386. 

Measurement from low-water mark 
Where one bank of a nonnavigable 
stream is auite precipitous and the 
other gradually sloping, so that on 
the abrupt margin the difference be¬ 
tween the lines of ordinary and low 
water does not uncover much of the 
soil, but on the opposite bank the re- 
cedlng water exposes an extensive 
bed, the thread of the stream should 
not be measured from the lines of or¬ 
dinary high water, but rather should 
be ascertained from the low-water 
mark.—Micelli v. Andrus, 120 P. 737, 
741, 61 Or. 78. 

35. 111.—Buttenuth v. St. Louls 
Bridge Co., 17 N.E. 439, 443, 123 
IIL 535, 5 Am.S.R. 645. 
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the C.J.S. title Waters § 71, also 67 C.J. p 821 note 
56. 

Other phrases employing the word '^stream” are 
set out in the note.^s 

STREAMLINE. In the planning of hodies of air- 
planes, boats, antomobiles, and railroad cars, a de- 
sign which will resuit in an unintemipted flow of 
the air or water about the body, instead of an eddy- 
ing or turbulent motion.37 

STREET, The term is defined generally in Munici- 


pal Corporations § 1653 and referenees to it in vari- 
ous connections are made iu the title index* 

The word is treated in various other connections 
throughout this work, pailicular reference being 
made to the title indexes to Eminent Domain; 
Highways; and Motor Vehicles. 

For other particular applications and specific uses 
of the term consuit the Descripti ve-Word Index. 

Phrases employing the word ^‘street’^ are set out 
in the note.^s 


36. Phrases 

(1) "Runningr streams*' conslst of 
a well-deflned channel with sides or 
banks, in which water habitually 
flows, althouffh it need not flow con- 
tinuously.—State v. Hawk. 208 P. 
709, 714, 105 Or. 319. 

(2) “Underground stream" differs 
from a surface stream only with re- 
spect to Its locatlon above or below 
the surface.—Stoner v. Patten, 63 S. 
E. 897, 898, 132 Ga. 178. 

(3) Addltlonal phrases as to which 
more recent adjudicatlons have not 
been found see 60 C.J. p 138 note 55, 
p 139 note 74. 

37. U.S.—^Forman v. American Exp. 

Co., D.C.N.Y., 37 P.Supp. 82, 83. 

A streauUned body offers the least 
posslble reslstance to the fluld, and 
permits the current which it breaks 
simply to reunite In its wake, wlth- 


out the retarding or dragglng eddies 
and turbulence created by partlal 
vacuum in the wake of a non-stream- 
lined body; the streamline design is 
typically a long ellipse, taperlngr to a 
polnt, and is illustrated in the cross- 
sectlon of an alrplane wing, and in a 
bird*s or flsh’s body.—^Forman v. 
American Exp. Co., B.C.N.T., 37 P. 
Supp. 82, 83. 

38. Phrases 

(1) “Street broker” deflned see 
Brokers Sia» 

(2) “Street car** deflned generally 
see Street Railroads § 1; see also the 
title index to Motor Vehicles. 

(3) “Street certiflcate” deflned see 
Corporations § 258. 

(4) “Street Crossing” see 25 C.J.S. 
p 11 notes 31, 32. 

(5) “Street Crossing franchise" see 
25 C.J.S. p 11 note 33. 


(6) “Street names” as applied to 
securltles means securlties listed on 
the New York Stock Exchange held 
In the name of brokers having seats 
on that Exchange and properly In- 
dorsed for transfer in blank, general¬ 
ly accepted as transferable like cur- 
rency.—Stubbs v. Fulton Nat. Bank 
of Atlanta, C.C.A.Ga., 146 F.2d 558, 
560. 

(7) “Street railroad" or “Street 
rallway” generally see Street Rail¬ 
roads § 1 et seq; see also the title 
indexes to Camers; and Municlpal 
Corporations. 

(8) “Street use” defined see Mu¬ 
niclpal Corporations § 1757. 

(9) “Street work” defined see Mu- 
nlcipal Corporations § 1044 c <1). 

(10) Other phrases as to which 
more recent adjudicatlons have not 
been found see 60 C.J. p 139 notes 77- 
99, p 141 notes 29-39. 
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STREET RAILROADS 

This Title includes the construction, maintenance, regulation, and operation of railroads or tram- 
ways in streets of incorporated cities, towns, or villages, on the surface or elevated, depressed, or 
underground; organization of Street railroad companies, and their rights, powers, and liabilities in 
respect of grants of franchises and public aid, and of the construction and maintenance of their roads 
and other property, and their ownership and conveyance thereof, and the rights and liabilities of their 
stockholders and officers; and also rights, duties, and liabilities of Street railroad companies as to the pub¬ 
lic and as to individuals, in respect of the management and operation of their roads, otherwise than in 
their capacities of employers or carriers. 

Uatters not in tUs mie, treated dsewbere In tUs work, lee DescrlptiTe-Word Index 

'Analysis 

I. DErnriTioNS and natdee and status, §§ 1-7 

n. STREET EAIDROAD COMPANIES OR OORPORATIONS, §§ 8-18 
m. RIGHT TO CONSTRUOT AND OPERATE IN GENERAL, §§ 19-20 
IV. DETERMINATION AS TO NEOESSITY AND LOCATION, §§ 21-26 

V. rEANOHISES OR PRIVILEGES TN STREETS, ROADS, OR BRIDGES, §§ 27-^98 

A. Grants of Franchises or Privileges, §§ 27-70 

1. In General, §§ 27-36 

2. Grant or Consent by Local Authoritics^ §§ 37-52 

3. Consent of Abutting Owners, §§ 53-70 

B. Construction and Operation of Grant in General, §§ 71-74 

C. .Location of Route and Tracks, §§ 75-78 

D. Additional Tracks; Branches, Switches, Turnouts, and the Like; Extensions and 

Other Structures, §§ 79-84 

E. Rights in, and Use of, Bridges, Turnpikes, and Toll Roads, §§ 85-86 

F. Duration, Extension, Renewal, Revocation, Surrender, and Forfeiture of Franchise 

OR Grant; Usurpation of Franchise, §§ 87-98 

TL. RIGHTS IN, AND USE OF, PRIVATE PROPERTY; AND REMEDIES OP ABUTTING OWN¬ 
ERS, §§ 99-102 

vn. CONSTRUCTION, MAINTENANCE, AND EQUIPMENT, §§ 103-144 

A. In General, §§ 103-110 

B. Restoration, Paving, and Repair of Streets and Maintenance of Railroad, §§ 111-128 

C. Rights in, and Use of, Tracks of Other Roads, §§ 129-131 

D. Crossing or Connection with Oiher Railroads, §§ 132-135 

E. Injuries from, or Incident to, Construction or Maintenance, §§ 136-138 

F. Penalties and Offenses Incident to Construction and Maintenance, §§ 139-141 

G. Motive Power and Rolling Stock, §§ 142-144 

vm. SALES, LEASES, TRAFFIC CONTRACTS, AND CONSOLIDATIONS, §§ 145-153 
IX. BONDS, UENS, MORTGAGES, Aim RECEIVERS, §§ 154^-159 


See also descriptive word index in the back of this Volume 
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STREET BAILB0AD3 


X. REGULATION AND OPERATION, §§ 160-340 

A. Regulation in General, §§ 160-176 

B. Duty to Operate and Discontinuance, §§ 177-184 
C Operation, §§ 185-^40 

1. Companies and Persons Liahle for Injuries, §§ 185-188 

2. Care Required and LiabiUty in General, §§ 189-212 

3. Defects and Obstructions, §§ 213-223 

4. CoZZmW, §§ 224-244 

5. Injuries to Persons on or near Tracks, §§ 245-257 

6. Injuries to Children and Persons under Disability, §§ 258-262 

7. Contributory Negligence, §§ 263-287 

8. Injuries Avoidable notwitkstanding Contributory Negligence, §§ 288-295 

9. Actions for Injuries, §§ 296-338 

10. Offenses Incident to Operation of Street Railroads, §§ 339-340 
XL CONSTRUOTION, AOQUISITION, AND OPERATION BT PUBUO AUTHORITIES, §§ 341-345 


Sub^Analysis 

I. DEFINITIONS AND NATURE AND STATUS—p 126 
§ 1* Street Railroad—126 

2. - Subway—130 

3. -Elevated railroad—130 

4. -Interurban railroad—131 

5. -Nature and status—131 

6. Street railroad company—131 

7. -Nature and status—^p 132 

n. STREET RAILROAD COMPANIES OR OORPORATIONS—p 132 

§ 8. Constitutional and statutory provisions in general—p 132 

9, Incorporation and organization in general—^p 132 

10. Certificate or articles of incorporation—^p 134 

11. Reorganization—^p 134 

12. Officers and agents—^p 136 

13. Capital, stock, and stockholders—^p 136 

14. Powers of company in general—^p 138 

15. Carriage of freight—^p 139 

16. Auxiliary bus lines—^p 140 

17. Amendment or modification of charter—^p 140 

18. Dissolution or revocation of charter; winding up—^p 140 

in. RIGHT TO CONSTRUCT AND OPERATE IN GENERAL—p 141 
§ 19. Source and nature of right—^p 141 

20. Who may acquire and exercise right—^p 142 

IV. DETERMINATION AS TO NEOESSITT AND LOOATION—p 142 
§ 21. In general—p 142 

22. Authority and permission of municipality—p 143 

23. Petition and consent of property owners—^p 144 

24. Appointment, powers, and proceedings of commissioners—^p 144 


See also descriptive word index in the back of this Volume 
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IV. DEIPERMINATION AS TO NEOESSITY AND LOOATION—Continued 
§ 25. Authority and determination by court—p 146 

26. Review of determination—146 

V. FEANOHISES OR PRIVILEGES IN STREETS, ROADS, OR BRIDGES—p 148 

A. Grants of Franchises or Privileges— ^p 148 

1. In General —p 148 

§ 27. Necessity—^p 148 

28. - Effect of unauthorized entry on, or occupation of, streets, roads, or 

bridges—^p 149 

29. Power to grant—p 150 

30. Grant by private or local statute—p 152 

31. Rights which may be conferred in general—p 152 

32. Conditions or reservations—^p 153 

33. - Particular conditions—p 155 

34. Duration of rights which may be conferred—p 160 

35. Acceptance—^p 161 

36. Modification and amendment of franchise or grant—p 161 

2. Grant or Consent by Local Authorities —^p 162 

§ 37. Privileges in streets and highways in general—^p 162 

38. Use of bridges in general—^p 163 

39. Use of turnpikes and toll roads in general—p 163 

40. Necessity of consent—^p 163 

41. To whom grant made—^p 164 

42. From whom consent obtained—^p 165 

43. Right to refuse consent—^p 166 

44. Proceedings to obtain in general—^p 166 

45. - Notice and hearing—^p 166 

46. - Mode of consent; sufficiency of ordinance or resolution—^p 167 

47. - Submission to popular vote—^p 168 

48. - Review by commission or court—^p 168 

49. Presumption as to requisite consents—^p 169 

50. Operation and effect—^p 169 

51. -Validation of defective or invalid grant or consent—^p 170 

52. Sale to highest bidder—p 170 

3. Consent of Abutting Owners —^p 172 

§ 53. For use of streets and highways—p 172 

54. - Necessity in general—^p 172 

55. - Grant of franchise and right to operate distinguished—p 172 

56. - Elevated railroads—^p 172 

57. -Temporary tracks—^p 172 

58. - Extensions—p 173 

59. -Additional tracks—^p 173 

60. - Switches and turnouts—^p 173 

61. - On consolidation of municipalities—^p 173 

62. - Franchise to new company—p 173 

63. - Nature and scope of right to consent—^p 173 

64. -Who may give consent—^p 174 

65. - Purchase of consents; conditions—p 175 

See also descriptive word index in the back of this Volume 
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V. FRANOHISBS OR PRIVILEGES IN STREETS, ROADS, OR BRIDGES—Cont^d 

A. Grants of Franchises or Privileges—C onf i 

3. Consent of Abutting Owners —Confd. 

§ 66. -Requisites and sufficiency—176 

67. -Operation and effect of consent—^p 177 

68. -Who entitled to assert failure to obtain—^p 178 

69. -Determination by commissioners in lieu of consent of abutting owners^ 

p 179 

70. To use of turnpikes or toll roads—p 182 

B. CoNSTRUCTION AND OpERATION OF GrANT IN GeNERAL —^p 182 

§ 71. General rules of construction—^p 182 

72. Nature and extent of rights acquired in general—^p 183 

73. Exclusive and conflicting grants—p 185 

74. -Protection and relief—^p 188 

C. Location of Route and Tracks—^ p 188 

§ 75, In general—^p 188 

76. Filing of map or plan—^p 189 

77. Change of route or location—p 189 

78. Eifect of widening Street—^p 190 

D. Additional Tracks; Branches, Switches, Turnouts, and the Like; 

Extensions and Other Structures—^ p 190 

§ 79. Switches, turnouts, sidings, and loops—^p 190 

80. Additional or double tracks—^p 191 

81. Branches and lateral tracks^—^p 191 

82. Connection between lines of same company—p 191 

83. Extensions and new lines; completion of lines—p 192 

84. Structures in or over streets^—p 196 

E. Rights in, and Use of, Bridges, Turnpikes, and Toll Roads— p 197 

§ 85. Bridges—197 

86. Turnpikes and toll roads—^p 198 

F. Duration, Extension, Renewal, Revocation, Surrender, and Forfei- 

TURE of Franchise OR Grant; Usurpation of Franchise—p 199 

§ 87. Duration and termination in general—p 199 

88. Extensions and renewals—201 

89. Revocation—^p 203 

90. Surrender—205 

91. Forfeiture—^p 205 

92. -Grounds—^p 206 

93. -Waiver and estoppel—^p 209 

94. -Extent of forfeiture—p 210 

95. -Persons entitled to assert—^p 210 

96. _Necessity for judicial or legislative deternnination of forfeiture—p 211 

97. -Proceedings to enforce—^p 212 

98. Usurpation of franchise—^p 212 __ 

See also descriptive word index in the back of this Volume 
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VI. EIGhHTS IN, AND USE OP, PRIVATE PROPERTT; AND REMEDIES OP ABUTTINQ OWN- 

ERS—p 212 

§ 99. Acquisition and use of private property—^p 212 

100. Rights and remedies of abutting owners—p 216 

101. -Injunction—^p 216 

102. -Actions for damages—^p 219 

VII. CONSTRUOTION, MAINTENANCE, AND EQUIPMENT—p 219 

A. In General—^ p 219 

§ 103. Duty to construet—^p 219 

104. Time for construction—^p 221 

105. Plan and mode of construction—p 222 

106. -Municipal and state regulation—^p 223 

107. -Relocation of tracks and other changes required or authorized by public 

authorities—^p 224 

108. -Remedies—^p 226 

109. Removal of tracks and other railroad property—^p 227 

110. Liability for labor, work, or materials—^p 228 

B. Restoration, Paving, and Repair of Streets and Maintenance of Railroad—^ p 228 

§ 111, Ingeneral—^p 228 

112. Duty to repair Street in general—^p 229 

113. Duty to pave or otherwise improve Street or to pay therefor in general—^p 230 

114. Substitution of state for municipality as party to contract and authority of 

state oificers or boards—^p 232 

115. Scope and extent of duty—^p 233 

116. -Change in obligation by subsequent statute or municipal ordinance or 

action—^p 234 

117. -Portion of Street included—^p 235 

118. -Extension of line and of boundaries of municipality—p 236 

119. -Bridges—p 236 

120. -Change of grade—^p 239 

121. -Restoration of streets after removal of tracks—^p 240 

122. -Existing, original, and subsequent pavement—^p 240 

123. - Necessity, character, and type of repairs and improvements—p 241 

124. Terraination of, and exemption from, duty—^p 244 

125. Notice and demand by municipality—^p 249 

126. Improvement or repairs by municipality at company^s expense—^p 249 

127. Estoppel to deny, or loss of right to object to, liability or imposition of obliga¬ 

tion—^p 252 

128. Company under duty to perfonn obligations—p 253 

C. Rights in, and Use of, Tracks of Other Roads— p 254 

§ 129. In general—^p 254 

130. Compensation—p 255 

131. Rights and remedies—^p 256 

D. Crossing or Connection with Other Railroads—^ p 257 

§ 132. Right to cross—^p 257 

133. Mode of Crossing—p 257 

134. Connections with other roads—^p 257 

135. Compensation—^p 257 


See also descriptiye word index in the back of this Volume 
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VII. OONSTRTTOTION, MAINTENANOE, AND EQUIPMENT—Continned 

E. Injuries from, or Incident to, Construction or Maintenance—258 

§ 136. In general —^ 258 

137. Injuries to road or other property—p 259 

138. Actions—^p 259 

F. Penalties and Offenses Incident to Construction and Maintenance—^ p 260 

§ 139. Penalties—^p 260 

140, Offenses—^p 260 

141. - Prosecution and punishment—^p 260 

G. Motive Power and Rolling Stock—^ p 261 

§ 142. Motive power—^p 261 

143. Change of motive power—^p 262 

144. Rolling stock and equipment—^p 264 
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1. DEPINITIONS AMD NATURE AND STATUS 


§ 1. Street Railroad 

a. In general 

b. Essential features and characteristics 

c. Particular terms defined 

a. In General 

The term '*street railroad” or "street rallway” may 
flave different meanings as used in different statutes or 
contexte but it is ordinarily defined as a railroad or rail- 
way constructed upon streets or highways for the pur- 
pose of facilitating the use thereof In the transportatlon 
of persons and property. 

The term “street railroad” or “street railway” 
has not one settled and invariable meaning,! but 
may have different meanings as used in different 
statutes or contexts.^ A Street railroad or railway 
has been defined as a railroad or railway laid down 
upon roads or streets for the purpose of carrying 
passengers;^ but in view of the history and develop- 
ment of Street railroads a ‘‘street railroad” may 
be more accurately defined as a railroad or railway 
constructed upon streets and highways for the pur¬ 
pose of facilitating the use thereof in the transpor- 
tation of persons and property an enterprise cre- 
ated and operated to carry on a fixed track passen- 
gers and freight, or passengers or freight, for 


rates or tolis, without discrimination as to those who 
demand transportation,^ In some jurisdictions, for 
particular purposes, the term “street railroad” or 
“Street railway” has been defined by statute, in which 
case the term has such meaning as is given to 
it;® and, as used in some statutes, a “street rail¬ 
way,” properly speaking, is only such as is author- 
ized to occupy and use the streets of a city or town, 
under franchise from the municipality.'^ 

A “city railroad,” it has befen said, is a mere omni¬ 
bus upon rails, and like an omnibus it stops every- 
where along its route, to enable passengers to come 
in or go out.® The terms “tram railroad”® and “tram- 
road”i® are sometimes applied to a Street railroad 
or railway; and “tram railroad”ll and “tramway”!® 
have been considered as synonymous with “street 
railroad,” although in some cases a distinction has 
been said to exist between “street railroad” and 
“tramway.”!® “Street railroad” is distinguished 
from other kinds of railroads in Railroads § 1 a (3). 

b. Essential Features and Characteristics 

The distinctive and essential features and character¬ 
istics of a Street railroad primarlly are that It Is 
constructed and operated upon and along streets and 
highways, that It is usually constructed so as to con- 
form to the grade of the Street, that it is operated for the 


1. N.T.—Bradley v. Degnon Con- 
tractinff Co., 120 N.E. 89, 91, 224 
N.T. 60. 

.2. N.T.—Bradley v. Degnon Con- 
tracting Co., supra. 

.3. Cal.—Montgomery v. Santa Ana 
& Westminster R. Co., 37 P. 786, 
104 Cal. 186, 189, 43 Am.S.R. 89, 
26 L..R.A. 654. 

'60 C.J. p 156 note 5. 

Railroad or railway defined generally 
see Railroads fla. 

'Otlier deflnltlons 

(1) A railway constructed and op- 
•erated upon and along streets of City 
or town for carriage of persons from 
one point to another In sucli City or 
town or to and from its suburbs. 
Cal.—Simoneau v. Pacific Electric R. 

Co., 115 P. 820, 323, 169 Cal. 494. 
Utah.—^Utah Rapid Transit Co. v. 
Ogden City. 68 P.2d 1, 4, 89 Utah 
546. 

(2) Purther similar definitions see 
€0 C.J. p 156 note 5 [a]. 

Motorhns line not rnn on ralla Is 
not a Street railway.—Utah Light & 
Traction Co. v. Public Service Com- 
mlssion, 118 P.2d 683, 101 Utah 99— 
Utah Rapid Transit Co. v. Ogden City, 
^8 P.2d 1, 89 Utah 546. 


4. Ohio.—State v. Dayton Traction 
Co., 18 Ohio Cir.Ct 490, 10 Ohio 
Clr.Dec. 212. 

60 C.J. p 156 note 8. 

History dlscnssed 

U.S.—Govin V. Chicago, C.C.I11., 132 
F. 848, reversed on other grounds 
26 S.Ct. 427, 201 U.S. 400, 60 L.Ed. 
801. 

60 C.J. p 166 note 6 [a]. 

Sevelopment dlscnssed 
U.S.—Montgomery Amusement Co. v. 
Montgomery Traction Co., C.C.Ala., 
139 F. 363, affirmed 140 F. 988, 72 
C.C.A. 682. 

60 C.J. p 166 note 7. 

5. N.T.—^Bradley v. Degnon Con- 
tractlng Co., 120 N.E. 89, 91, 224 
N.T. 60. 

60 C.J. p 156 note 9. 

6. Wash.—State v. Denney, 274 P. 
791, 160 Wash. 690. 

60 C.J. p 166 note 11. 

7. lowa.—^Lewis v. Omaha & C. B. 
S. Ry. Co., 138 N.W. 1092, 168 lowa 
137, 142. 

Ky.—South Covington & C. St. Ry. 
Co. V. Commonwealth, 206 S.W. 603, 
181 Ky. 449, affirmed 40 S.Ct 878, 
252 U.S. 399, 64 L.Bd. 631. 


Operatlon wlthln prescrlhed area 
Under the statute providing that 
cities may construet or authorize 
constructlon, malntenance, and opera¬ 
tlon of “Street railways,” quoted 
phrase means transit companies op- 
erating within clty limits or within 
munlcipal area.—^Provo City v. De¬ 
partment of Business Regulation, 
Utah, 218 P.2d 676. 

8. N.T.—Hoyt v. Sixth Ave. R. Co., 
1 Daly 528, 630. 

9. Mo.—Idalia Realty & D. Co. v. 
Norman*s Southeastern R. Co., 219 
S.W. 923. 925—State v. Pulliam, 135 
S.W. 443, 444, 233 Mo. 229. 

10. Ark.—^Poinsett Lumber & Mfg. 
Co. V. St. Francis Levee Dist, 171 
S.W. 876, 116 Ark. 464. 

11. Mo.—Idalia Realty & D. Co. v. 
Norman’s Southeastern R. Co., 219 
S.W. 923, 925—State v. Pulliam, 136 
S.W. 443, 444, 233 Mo. 229. 

12. Cal.—Simoneau v. Pacific Elec¬ 
tric R. Co., 116 P. 320. 159 Cal. 494, 
499. 

13. N.T.—^Bradley v. Degnon Con- 
tracting Co., 120 N.E. 89, 91, 224 
N.T. 60. 

1 63 C.J. p 768 note 23. 
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transportatlon of passengers from one point to another 
In a City or town, and that its cars run at short Intervals 
at a moderate rate of speed, and make frequent stops. 

The distinctive and essential features and charac- 
teristics of a Street railroad primarily are that it 
is constructed and operated upon and along streets 
and highways;!^ that it is operated for the trans- 
portation of passengers from one point to another 
in a City or town, or to and from its suburbs;^^ 
and that its cars run at short intervals,^® at a 
moderate rate of speed as compared with the speed 
of commercial railroads,^^ and make frequent stops, 
particularly at Street crossings to take on and leave 
ofT passengers.^^ 

Method of construction, A distinguishing fea- 
ture of a Street railroad is the fact that it is usually 
constructed so as to conform to the grade of the 
Street and so as not to interfere with the use of the 
Street by pedestrians and vehicles.^^ However, 
whether or not a certain railroad is a Street rail¬ 
road is not determined alone by the kind of rails 
it uses in its tracks,20 or by its position with respect 
to the surface of the Street,21 or by the fact that its 
tracks are laid in, and confined to, the streets of a 
city;22 but its character usually depends on the 
general purposes of the enterprise,23 that is, on the 
character of its Service and, if it is designed and 
used primarily for Street passengers and for their 
reception and discharge along its route, it is a Street 
railroad without regard to the method of construc- 


tion or operation,25 or whether it is constructed at 
grade,26 or upon an overhead structure as in the 
case of an elevated railroad, as discussed infra § 
3, or with cuts and filis,27 or is beneath the surface 
as in the case of a subway, as discussed infra § 2 ; 
or for a part of its route upon property other than 
streets or highways.28 

Motive power, The motive power by which the 
cars are operated is immaterial as affecting the 
character of a railway as a Street railway,29 wheth¬ 
er animal,20 or mechanical, such as electricity,^^ 
cable,62 or even steam.23 

Nature of husiness. Another distinguishing char- 
acteristic of a Street railroad is that primarily its 
business is confined to the transportation of passen¬ 
gers and not freight;^^ but, if that is its primary 
purpose, it is none the less a Street railroad because 
of the fact that it also transports freight as a part 
of its business.25 

c. Farticular Terms Defined 

(1) In general 

(2) Cable railroad and related terms 

(3) Street car 

(1) In General 

Numerous particular terms used with respect ta 
Street railroads have been defined by the courts, such as 
controller, current breaker, fender, quadrilateral system,. 
Slot rails, and station. 


14. Cal.—Simoneau v. Pacific Elec¬ 
tric R. Co., 115 P. 320, 159 Cal. 494. 
60 C.J. p 156 note 13. 

15- Minn.—In re Minneapolls & St. 
P. Suburban Ry. Co., 112 N.W. 13, 
16, 101 Minn. 132. 

60 C.J. p 157 note 15. 

16. U.S.—Williams v. City Electric 
St. R. Co., C.C.Ark., 41 P, 656. 

60 C.J. p 157 note 16. 

17. U.S.—^Williams v. City Electric 
St. R. Co., supra. 

60 C.J. p 157 note 17. 

18. Mo.—^Hannah v. Metropolitan St. 
R. Co., 81 Mo.App. 78. 

60 C.J. p 157 note 18. 

19. Fla.—Bloxham v. Consumers’ 
Electric Llsrht, etc., Co., 18 So. 444, 
36 Fla. 619, 61 Am.S.R. 44, 29 L.R. 
A. 607. 

60 C.J. p 157 note 20. 

20. Mlch.—^Nieman v. Detroit Subur¬ 
ban St. R. Co., 61 N.W. 619, 103 
Mich. 256. 

60 C.J. p 157 note 21. 

21. N.T.—^People's Rapid Transit R. 
Co. V. Dash, 26 N.E. 26, 125 N.T, 


93, 10 L.R.A. 728—In re New York 
Dist. R. Co., 14 N.E. 187, 107 N.T. 
42. 

22. Pa.—Sparks v, Philadelphia, etc., 
R. Co., 61 A, 881, 212 Pa. 105. 

23. Cal.—Simoneau v. Pacific Elec¬ 
tric R. Co., 116 P. 320, 159 Cal. 
494. 

60 C.J. p 157 notes 26, 26. 

24. 111.—^Hartzell v. Alton, Granite 
& St. Louis Traction Co., 104 N.E. 
1080, 1081, 263 111. 205. 

25. Pa.—Sparks v. Philadelphia, etc., 
R. Co., 31 Pa.Co. 449, aiSlrmed 61 
A. 881, 212 Pa. 105. 

60 C.J. p 157 note 26. 

26. Pa.—^Potts V. Quaker City Bl. R. 
Co., 2 Pa.Dist. 200, 12 Pa.Co, 693. 

27. Ohio.—^Dietz v. Cincinnati, etc., 
Traction Co., 6 Ohio S. & C.P. 613, 
4 Ohio N.P. 399. 

60 C.J. p 158 note 29. 

28. N.T.—Matter of Syracuse, etc., 
R. Co., 68 N.T.S. 881, 33 Misc. 610, 
dismissed 70 N.T.S. 1149, 61 App. 
Div. 624. 

60 C.J. p 158 note 31. 
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29. Utah.—Utah Rapid Transit Co. 
V. Ogden City, 68 P.2d 1, 4, 89 Utah 
546. 

60 C.J. p 158 note 32. 

30. N.J.—Paterson R. Co. v. Grundy, 
26 A. 788, 51 N.J.Bq. 213. 

60 C.J. p 158 note 33. 

31. Ga.—^Hill V. Rome St. R. Co., 28< 
S.E. 631, 101 Ga. 66. 

Mich.—^Nieman v. Detroit Suburban 
St R. Co., 61 N.W. 619, 103 Mich. 
266. 

32. Ohio.—Clement v. Cincinnati, 9 
Ohio Dec., Reprint, 688, 16 Cinc.L. 
Bul. 355. 

60 C.J. p 158 note 35. 

33. U.S.—Williams v. City Electric 
St R. Co., C.C.Ark., 41 P. 666. 

60 C.J. p 158 note 36. 

34. U.S.—Williams v. City Electric 
St. R. Co., supra. 

60 C.J. p 168 note 37. 

35. lowa.—Cedar Raplds, etc., R. Co. 
V. Cedar Rapids, 76 N.W. 728, 106 
lowa 476. 

60 C.J. p 158 note 38. 
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Numerous particular terms tised with respect to 
Street railroads have been defined by the courts.^® 

Controller, The easily recognized cylinder-shaped 
electric mechanism of an electric car at the left 
hand of the motorman, which is operated by a 
handle which is constantly being swung to and fro, 
and is the visible means by which the speed of the 
car is retarded or promoted; as a whole, a device 
for regulating or controlling the current delivered 
to an electric motor, and thereby regulating the 
speed of the car;37 the cylindrically shaped struc¬ 
ture or drum stationed on the car platform on top 
of which is a crank with a handle whereby the 
motorman operates it, and so eifects control of the 
two electric motors through which the electric cur¬ 
rent flows.38 

Current breaker, A device fixed against the in¬ 
side of the Toof or hood of a trolley car just over- 
head where the motorman stands, and through 
which the electric current drawn from the wire on 
the outside passes.39 

Douhle tracks, Applied to a Street railroad, the 
term means tracks laid on opposite sides of the 
center of the Street, independent of each other and 

to be operated independently.*^® 

Fender or kid catcher. The term 'Tender,” as 
applied to Street railway cars, refers to a guard or 
protection against danger to pedestrians a kind 
of Steel basket attached to the front of a car,^^ 
The term “practical fender” as used in a statute, 
refers to a fender fit and proper, or efiicient for the 


use for which it is intended, that is, to protect the 
life and limb of human beings and animals.^3 The 
term “kid catcher” has also been used as designating 
a mechanical device carried on Street cars, intended 
to catch objects which strike the tripper in front of 
the car in a basket or fender, and thus keep them 
from getting under the wheels and save them from 
injury.44 

Greyhound motion. A term used to designate the 
oscillation of a Street car due simply to the speed 
and constant going, and not to any sudden or ab- 

normal motion.^5 

Horse railroad; horse railroad track, “Horse 
railroad” is a Street surface railroad.46 “Horse 
railroad track” is a term descriptive of the rail¬ 
road constructed, not of the motive power used.47 

Messenger cahle or messenger wire, The cable, 
or either of the two cables, supporting the trolley 
wire of an electric railway in a single or double 
catenary construction System, in which the trolley 
wire is suspended from a cable or cables.^s 

Motor, In electric railroading, the motion-pro- 
ducing contrivance in the car.^^ 

Quadrilateral system, A term applied to one of 
the four pians of improving the rail return of elec¬ 
tric current in the construction and installment of an 
electric Street railway.^O 

Slot rails, “Slot rails” are those which form the 
sides of the slot or orifice through which passes the 
shank of the grip used in the operation of a cable.^i 


40. Tex.—^Denison v. Denlson, etc., 
R. Co.. 127 S.W. 804. 103 Tex. 344, 
348. 

19 C.J. p 447 note 32. 

41. Utah.—Spiking v. Consolidated 
R., etc., Co., 93 P. 838, 33 Utah 313, 
334. 

25 C.J. p 1045 note 3. 

42. Tex,—Galveston Electric Co. v. 
Swank, Civ.App., 188 S.W. 704, 705. 


44. Ohio.—Columbus Ry., Power & 
Light Co. V. Lombard, 168 N.B. 
619, 622, 33 Ohio App. 47. 

45. N.T.—^Moskowitz v. Brooklyn 
Heights R. Co., 85 N.T.S. 960, 963, 
89 App.Div. 425. 

46. N.J.—^Paterson R. Co. v. Grun- 
dy. 26 A. 788, 51 N.J.Bq. 213. 

30 C.J. p 460 note 30—60 C.J. p 158 
note 33 [a]. 


36. Breaker 

That part of the road where the 
power is cut olf, or a separation be- 
tween the channel works.—0’Donnell 
V. Interurban St. R. Co., 88 N.Y.S. 
1016, 1017. 

^^X^ocomotlve power” 

Pa.—Gillette v. Chester, etc., R. Co., 
2 Pa.I>iat. 450, 461. 

38 C.J. p 135 note 23 [b]. 

^‘Trailer” defined see the C.J.S. defini¬ 
tioni Trailer, also 63 C.J. p 763 notes 
12-16. 

37. U.S.—^Electric Car Co. of Ameri¬ 
ca V. Nassau Electric R. Co., N.T., 
91 F. 142, 33 C.C.A. 420. 

38. U.S.—Westinghouse Electric, 
etc., Co. V. Toledo, etc., R. Co., Ohio, 
172 P. 371, 873, 97 C.C.A. 69. 

39. Mo.—Masterson v. St. Louis 
Transit Co., 103 S.W. 48, 204 Mo. 
507, 514. 

17 C.J. p 408 note 5. 


Other deflnltloxL 

A contrivance sometimes called 
llfeguard, which is placed not in 
front of the car but under it and 
some distance behind its fore end 
and in front of the forward wheels. 
—Tampa Electric Co. v. Bazemore, 
96 So. 297, 298, 85 Fla. 164. 

43. N.C.—^Hanes v. Southern Public 
Utilities Co., 131 S.E. 402, 406, 191 
N.C. 13—Smith v. Charlotte Elec¬ 
tric R. Co., 92 S.B. 382, 383, 173 
N.C. 489. 


47. N.J.—^Paterson R. Co. v. Grun- 
dy, supra. 

48- Webster New Int.D. 

49. N.J.—State v. Cllnton, 23 A. 
281, 54 N.J.Law 92, 98. 

50. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., C.C.I11., 181 F. 990, 
1009. 

61 C.J. p 108 notes 18, 19. 

51. U.S.—Johnson v, Pennsylvania 
Steel Co., C.C.Pa.. 62 F. 166, 167. 
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Station. The term "station” as applied to Street 
railroads may mean the place where the car stops,52 
although it is somewhat out of the ordinary to call 
a mere Street corner in a city a station.® 3 'pj^e term 
has also been construed to mean not only such sta¬ 
tione for the receipt and discharge of freight and 
passengers, but also those points on the lines of rail- 
ways after passing which an additional fare is 
charged to passengers.®^ 

(2) Cable Railroad and Related Terms 

A cable railroad is a railroad in which the motive 
Power is generated in a stationary engine and Imparted 
to an endiess cable, which runs under the roadway and 
to which cars are attached by means of a grip usualiy 
Joining through a siot in the roadway. 

A “cable railroad” is a railroad in which the 
motive power is generated in a stationary engine 
and imparted to an endiess cable, which runs under 
the roadway and to which cars are attached by 
means of a grip usualiy joining through a slot in 
the roadway.®® The term implies a Street rail¬ 
road.®® 

Cable car, A car operated by means of a Steel 
cable or rope in the tracks beneath the surface, to 
which a large metal grip is attached, or from which 
it is released, by means of what may be termed a 
“handle” to the grip, which extends from the grip 
through a slot in the track up into the grip car, 
where the gripman stands and operates the car;®7 
a car fitted to run on a cable railroad.®® 

Cable System. The term with respect to Street 


railways is generally understood to imply a station¬ 
ary engine and an underground cable.®® 

*"Coasting'' of a cable car means moving on the 
car^s momentum, without gripping the cable.®® 

Governor, As used in connection with the pro- 
pulsion of Street cable cars, a device attached to 
the engine used to propel the cable by the auto- 
matic action of which a certain rate of speed may 
be maintained without variation.®^ 

Grip and grip car, The term “grip,” as applied to * 
cable Street railroads, means a device attached to 
cable cars to grasp the cable.®® “Grip car” is the 
forward car of two cars of cable Street railroads 
which is open on all sides, but provided with seats 
for passengers; so called because it contains the 
apparatus called the “grip” by which attachment is 
made to the cable underneath the tracks.®® 

(3) Street Car 

Street cars are defined as cars which traverse the 
streets of a town or City, and carry passengers, who get 
on and off at various points along the line; they are 
vehlcles of Street travel, or pubiic conveyances. 

“Street cars” are cars which traverse the streets 
of a town or city, and carry passengers, who get on 
and off at various points along the line.®^ They are 
vehicles of Street travel,®® or pubiic conveyances,®® 
and may be considered to be omnibuses or vehicles 
in the nature of omnibuses.®^ They have been held 
to be “cars” within the meaning of that term as 
used in some statutes,®® but under other statutes the 


52. Mo.—Maxey v. Metropolitan St. 
R. Co., 68 S.W. 1063, 95 Mo.App. 
303, 307. 

53. Mo.—Maxey v. Metropolitan St. 
R. Co., supra. 

54. Pa.—In re Stations, 33 Pa.Co. 
454, 455. 

55. U.S.—City of Denver v. Mercan- 
tile Trust Co., Colo., 201 P. 790, 
802, 120 C.C.A. 100. 

60 C.J. p 158 note 36 [a]. 

56. U.S.—City of Denver v. Mercan- 
tile Trust Co. of New York, supra. 

67. Mo.—Toung v. Metropolitan St. 
R. Co., 103 S.W. 135, 126 Mo.App. 
1 , 6 . 

6 C.J. p 1114 note 68. 

58. Standard D. 

59. Md.—Hooper v. Baltlmore City 
Pass. R. Co., 37 A. 369, 361, 85 Md. 
609, 514, 38 L.R.A, 609. 


60. Cal.—Bryant v. Market St. Ry. 
Co„ App., 158 P.2d 18, 22, reheard 
163 P,2d 33, 71 Cal.App.2d 608. 

61. Minn.—Bishop v. St. Paul City 
R. Co., 60 N.W. 927, 48 Minn. 26, 31. 

62. Mo.—Redman v. Metropolitan 
St. R. Co., 84 S.W. 26, 27, 186 Mo. 1, 
105 Am.S.R. 568. 

28 C.J. p 826 note 18. 

63. Minn.—Bishop v. St. Paul City 
R. Co., 60 N.W. 927, 48 Minn. 26, 
31. 

28 C.J. p 827 note 19. 

64. Cal.—^Dolton v. Green, 164 P.2d 
796, 800, 72 CaI.App.2d 427. 

Ga.—^Piedmont Cotton Mills v. Geor- 
gria Ry. & Electric Co., 62 S.B. 62, 
68, 131 Ga. 129. 

Slmllar deflnltloii 

A Street car Is a car, usualiy a pas- 
senger car, running through the pub¬ 
iic streets.—^Dolton v. Green, 164 P. 
2d 795, 800, 72 Cal.App.2d 427. 


Compared with <*acooinmodatlo]i 
coach” and “stage coach” 

N.T.—City of New York v. Third 
Avenue R. Co.. 1 N.Y.S. 397, 399, 48 
Hun 621. 

65. Cal.—^Dolton v. Green, 164 P.2d 
796, 800, 72 Cal.App.2d 427. 

Ga.—^Piedmont Cotton Mills v. Geor- 
gia Ry. & Electric Co., 62 S.E. 52, 
58, 131 Ga. 129. 

66. Mo.—^Higgins v. St. Louis & S. 
R. Co., 96 S.W. 863, 865, 197 Mo. 
300. 

67. N.Y.—^New York v. Third Ave. 
R. Co., 3 N.Y.St. 181, 184. 

Pa,—Prankford, etc., Pass. R. Co. v. 
Philadelphia, 58 Pa. 119, 125, 98 
Am.D. 242. 

68. Mo.—State V. Lang, 14 Mo.App. 
247, 249. 

9 C.J. p 1284 note 14 [a] (1). 


83 C.J.S.—9 


129 



§§ 1-3 


STREET BAILR0AD8 


83 C.J.S. 


Word “car” does not include a Street car.®^ 

"Open car,” with respect to a trolley line, is a 
car with a running board upon each side, from 
which the conductor collects fares and discharges 
his general duties in the premises^® '*Summer 
Street car’’ is also a term commonly used to denote 
a car open from top to bottom on the sides from 
which people enter and depart by stepping on what 
is called a “running board.”^! 

Convertible car. A "semi-convertible car” is one 
the construction of which is such that the side of 
it is not open to the floor when the movable panels 
are removed so as to make an open car,'^2 qj. where 
the lower panel is not removable,'^^ but forms an 
integral part of the car.’^^ A ‘Vholly convertible 
car” is one the sides of which, from the floor to the 
roof, are composed of panels and ribs or posts, and 
which panels may be removed in some way to some 
place so as to make a car wholly open on all sides.'^^ 
A ‘*self-contained convertible car” is one which 
some where within it has the storage for the panels 
when removed from the sides, either by pushing 
them up or down or sidewise, or removing them 
from the sides entirely, so as to form the necessary 
openings.'^® 

§ 2. -Subway 

“Subway" is a term used to designate an eleetric 
railroad under the Street surface, and a railroad so 
constructed may, by reason of its design, use, and the 
character of Service which it renders, constitute a Street 
raiiroad. 

“Subway” is a term used to designate an eleetric 
railroad under the Street surface.77 A railroad may 


by reason of its design, use, and the character of 
Service which it renders constitute a Street railroad 
notwithstanding it is beneath the surface of the 
Street or highway as in the case of a subway.'^^ Sq 
it has been held that an underground railway fol- 
lowing the line of the Street within the limits of a 
city or village is a Street railway but an under¬ 
ground tunnel railroad with a large portion of its 
route beneath a river, and much of it built on upon 
private property has been held not a Street rail- 
road.^0 

§ 3. -Elevated Railroad 

An elevated railroad Is a railroad which Is placed 
above the surface of the Street, and is used by the gen¬ 
eral Public; and such a railroad may by reason of the 
character of the Service it renders constitute a Street 
railroad. 

An elevated railroad is a railroad which is placed 
above the surface of the Street, and is used by the 
general public.®^ A railroad may by reason of the 
character of the Service it renders constitute a 
Street railroad notwithstanding it is constructed up¬ 
on an overhead structure as in the case of an 
elevated railroad.82 it has been held, however, that 
an elevated railroad is not a Street railroad where 
it is organized under a general railroad act, not¬ 
withstanding its business, by municipal regulation, 
is limited to carrying passengers.^^ It has also been 
held that an elevated railroad is not a Street railroad 
where steam is its motive power;^^ but other au- 
thority holds that, although such a road is au- 
thorized to use steam as a motive power, where its 
route lies almost exclusively through the public 
ways, and its purpose is to give more rapid transit 


nramcaors held to he '‘cars”. 

Tex.—Missourl, etc., R. Co. v. Smith, 
99 S.W. 743, 744, 45 Tex.Clv.App. 
128, 132. 

9 C.J. p 1284 note 12 [g]. 

69. Kan.—State v. Caln, 76 P. 443, 
444, 69 Kan. 186. 

9 C.J. p 1284 note 14 [a] (2). 

70. N.T.—Drake v. Auburn City R. 
Co., 66 N.B. 121, 122, 173 N.T. 466. 

71. Kan.—Cummlngs v. Wichita 

Railroad & Light Co., 74 P. 1104, 
68 Kan. 218, 1 Ann.Cas. 708. 

79. U.S.—0'Leary v. Utica & Mo- 
hawk Valley Ry. Co., C.C.N.T., 139 
F. 330. 333. 

-Xacluded In convertible car 

U.S.—0’Leary v. Utica & Mohawk 
Valley Ry. Co., supra." 


73. U.S,—0’Leary v. Utica & Mo- 
hawk Valley Ry. Co., supra. 

74. U.S.—0’Leary v. Utica & Mo- 
■ hawk Valley Ry. Co., supra. 

75. U.S,—0’Leary v. Utica & Mo- 
hawk Valley Ry. Co., supra. 

76. U.S.—0'Leary v. Utica & Mo- 
hawk Valley Ry. Co., supra. 

77. Webster New Int.D. 

78- 111.—Barsaloux v. Chicago, 92 N. 
B. 626, 245 111. 698, 19 Ann.Cas. 
265. 

Utah.—^Utah Rapid Transit Co. v. Og- 
den City, 68 P.2d 1, 4, 89 Utah 646. 
60 C.J. p 158 note 30. 

79. N.T.—In re New Tork Dist. R. 
Co., 14 N.E. 187, 107 N.T. 42. 

80- N.T.—^New Tork, etc., R. Co. v. 
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0’Brlen, 106 N.T.S. 909, 121 App. 
Edv. 819, afflrmed 86 N.E. 1113, 192 
N.T. 668. 

Pa.—Sparks v. Philadelphia, etc., R. 
Co., 61 A. 681, 212 Pa. 105. 

81. Wash.—State v. King County 
Super. Ct., 70 P. 484, 30 Wash. 219, 
225. 

20 C.J. p 400 note 31. 

82. Pa.—^Potts V. Quaker City Bl. R. 
Co., 2 Pa.Dist. 200, 12 Pa.Co. 693. 

60 C.J. p 158 note 28. 

83. 111.—Metropolitan West Side 
Electric R. Co. v. Chicago, 104 N. 
B. 165, 261 111. 624. 

60 C.J. p 164 note 96. 

84. lowa.—Prelday v. Sloux City 
Rapid Transit Co., 60 N.W. 666, 92 
lowa 191, 26 L.R.A. 246, 

60 C.J. p 163 note 95. 
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to Street travel, it is in substance an elevated Street 
railway.*® 

§ 4. -Interurban Railroad 

An Interurban railroad has been defined as a rail¬ 
road, operated by power other than steam, which extende 
beyond the llmits of a city or town to the llmits of 
another cIty or town. It has In some respects the char- 
acteristics of a Street railroad, and it Is for some pur- 
poses, under some statutes, classifled as a Street rail¬ 
road. 

An "interurban railroad” has been defined as a 
railroad, operated by power other than steam, which 
extends beyond the limits of a city or town to the 
limits of another city or town.^® It has in some 
respects the characteristics of a Street railroad, 
and, in view of the fact that it is an outgrowth^S 
and development^® of the Street railroad, it is for 
some purposes, under some statutes, classified as a 
Street railroad.^® Within the limits and suburbs 
of the cities or towns which it enters an interurban 
railroad usually passes along the streets, and per- 
forms the ordinary functions of a Street railroad 
and is classed as such but a railroad built wholly 
upon private property and the cross streets, and 
engaged in interurban traffic, is not within the con- 
templation of the term "street railroad and 
also, outside the cities on its way from one city or 
town to another, it frequently travels upon a road- 
way obtained from private persons, not upon a pub- 
lic road, and stops, as in case of ordinary railroads, 
only at stations established by it for that purpose. 


§§ 3-6 

and is classed as an interurban railroad, and not as 
a Street railroad.93 

§ 5. -Nature and Status 

A Street railroad is a public utiiity and is peculiarly 
an institution for the accommodation of people in cities 
and towns. 

A Street railroad is a public utiiity®^ and is 
peculiarly an institution for the accommodation of 
people in cities and towns it is not chartered 
and granted a location for the benefit of the pro- 
moters or owners, but for the accommodation of 
travelers.9® It is a work of internal improvement,^^ 
although it cannot be considered strictly a Street 

improvement.^8 

Streetcars are subject to the immediate control 
of their owner and operator and, by virtue of their 
dedication to public Service, they are for the com- 
mon use of ali their passengers.^® 

Street railroad as a highway or part of a high- 
way is considered in Highways § 1. 

§ 6. Street Railroad Company 

A Street railroad company Is a Corporation by which 
a Street railroad is conducted, maintained, and operated. 

A Street railroad company has been defined as a 
Corporation by which a Street railroad is conducted, 
maintained, and operated.^ It does not include a 
railway company which operates its line on a 


85. Mass.—McGilvery v. Boston EI. 

R. Co., 86 N.E. 893, 200 Mass. 561. 

86. lowa.—^Lewls v. Omaha & C. B. 

S. Ry. Co., 138 N.W. 1092, 1094, 
168 lowa 137. 

60 C.J. p 158 note 40 [al. 
Dlstinguished from other railroads 
see Railroads § 1 a (3). 

IntenirbaiL cars are cars larg^er in 
all respects and constnicted difCer- 
ently from cars used exclusively for 
City passenger Service.—^Waterloo, 
etc., Rapid Transit Co. v. Black Hawk 
County, 108 N.W. 316, 317, 131 lowa 
237. 

Phrases constmed 

(1) "Passenger interurban rail¬ 
way Service.”—^Milwaukee v. Milwau- 
kee Electric R., etc., Co., 180 N.W. 
339, 341, 181 N.W. 821, 173 WiS. 400— 
33 C.J. p 476 note 7. 

(2) Other words and phrases relat- 
Ing to interurban railroads see 33 
C.J. p 476 notes 2-6. 

87. Cal.—San Francisco, etc., Elec¬ 


tric R. Co. V. Scott, 76 P. 575, 142 
Cal. 222. 

33 C.J. p 476 note 6—60 C.J. p 158 
note 41. 

88. Ohio.—Cincinnati, etc., R. Co. 
V. Poland, 10 Ohio N.P., N.S., 617, 
620. 

60 C.J. p 169 note 42. 

89. Wis.—^Zehren v. Milwaukee Elec¬ 
tric R., etc., Co., 74 N.W. 538, 99 
Wis. 83, 96, 67 Am.S.R. 844, 41 L.R. 
A. 676. 

60 C.J. p 159 note 43. 

90. Wis.—City of Milwaukee v. Rail¬ 
road Commission of Wisconsin, 173 
N.W. 329, 330, 169 Wis. 669. 

60 C.J. p 159 note 44. 

91. Ind.—^Michlgan Cent. R. Co. v. 
Hammond, etc., Electric R. Co., 83 
N.E. 660, 42 Ind.App. 66. 

60 C.J. p 159 note 45. 

92. N.T.—^Eoehn v. Public Service 
Commission, Second Dist., 176 N.T. 
S. 147, 107 Misc. 151. 

60 C.J. p 159 note 46. 


93. Ky.—South Covlngton, etc., St. 
R. Co. V. Commonwealth, 205 S.W. 
603, 181 Ky. 449. 

60 C.J. p 169 note 47. 

94. Arlz.—City of Phoenix v. Moore, 
113 P.2d 936, 67 Ariz. 350. 

60 C.J. p 160 note 65. 

95. Mo.—^Hannah v. Metropolitan St. 
R. Co., 81 Mo.App. 78. 

96. Mass.—^Poster v. Curtis, 99 N.E. 
961, 213 Mass. 79. 42 L.R.A.,N.S., 
1188, Ann.Cas.l913E 116. 

97. Mich.—^Attorney General v. Pin- 
gree, 79 N.W. 814, 120 Mich. 650, 46 
L.R.A. 407. 

98. Ohio.—Cleveland v. Cleveland 
City R. Co., 23 Ohio Cir.Ct. 373. 

99. U.S.—^Public Utilities Commis¬ 
sion of District of Columbia v. 
Pollak, App.D.C., 72 S.Ct. 813, 343 
U.S. 461, 96 L.Ed. 1068. 

1. Mass.—^Holland v. Lynn,’ etc., R. 
Co.; 11 N.E. 674, 144 Mass. 425, 
427. 

60 C.J. p 160 note 61, 
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private right of way.* A Corporation empowered 
to construet, equip, and operate a Street and inter- 
urban railroad is a Street and interurlian railroad 
Corporation,3 even though it is also authorized to 
promote pians for the creation and distribution of 
electricity and other heat, light, and power.^ 

§ 7. -Nature and Status 

A Street railroad company is a quasl-public Corpora¬ 
tion, and its rights and llabilities are to be construed and 
measured by the law applicable to such corporatlons; 
it is a private enterprlse subject to such restrictions and 
regulations as the statutes may prescribe or the munici- 
pallty is authorized to impose. 

A Street railroad company is a quasi-public Cor¬ 
poration,5 and its rights and liabilities are to be 
construed and measured by the law applicable to 
such corporations.® It is also a “public Service 
Corporation” subject to state and municipal super- 
vision as such,*^ and it holds special privileges con- 


ferred in consideration of its providing public trans- 
portation facilities, as agent and trustee of the sov- 
ereig^ power.^ At the same time, however, not- 
withstanding it is given corporate existence to en- 
able it to provide the means of rapid transportation 
for the convenience of the people and the promotion 
of the public welfare,^ it is a private enterprise sub¬ 
ject to such restrictions and regulations as the stat¬ 
utes may prescribe or the municipality is authorized 
to impose.^® The property of Street railroad com- 
panies is private property, although devoted to pub¬ 
lic use.ii 

A Street railroad company is a common carrier of 
passengers, as discussed in Carriers § 532, and un¬ 
der exceptional circumstances may become a carrier 
of goods, as discussed in Carriers § 6 c (7). 

Protection of courts, A Street railroad company 
is entitled to the same protection at the hands of the 
courts as the law affords individuals.12 


n. STEEET EAILEOAD OOMPANIES OE COEPOEATIONS 


§ 8. Constitutional and Statutory Provisions 
in General 

General ruies apply wlth respect to the constructlon, 
operation, and repeal of statutes relating to Street rail¬ 
road companies or corporatlons, and such statutes are 
valid where they constitute a legitirnate exercise of legis- 
lative power and are within constitutional limitations. 

General ruies apply with respect to the construc- 
tion, operation, and repeal of statutes relating to 
Street railroad companies or corporations.^3 Such 
statutes are valid where they constitute a legitirnate 
exercise of legislative power and are within con¬ 


stitutional limitations,but they are invalid if they 
violate the constitution.i® Statutes relating to steam 
railroad companies may be inapplicable to Street 
railroads.16 

§ 9. Incorporation and Organization in Gen¬ 
eral 

The Incorporation and organization of a Street raii- 
road Corporation are governed by the ruies of law regu- 
lating the organization of corporatione in general, except 
in 80 far as affected by special statutory provisions re- 
iatlng to Street railroad companies. A Street railroad 


Mlch.—^People v. Detroit United 
Ry., 173 N.W. 396, 207 Mlch. 143. 

3. Ind.—^Reitz v. Evansville Termi- 
nal Ry., 93 N.E. 283, 175 Ind. 707— 
F. W. Cook Inv. Co. v. Evansville 
Terminal Ry., 93 N.E. 279, 175 Ind. 

3. 

4, Ind.—Reltz v. Evansville Termi¬ 
nal Ry., 93 N.E. 283, 176 Ind. 707— 
P. W. Cook Inv. Co. v. Evansville 
Terminal Ry., 93 N.E. 279, 175 Ind. 

3. 

- 5- Ind.—^Evansville, IS. & N. Ry. Co. 
V. Evansville & B. Electric Ry. Co., 
98 N.E. 649, 50 Ind.App. 602. 

14 C.J. p 76 note 50—60 C.J. p 160 
note 66. 

6. Ind.—Evansville, S. & N. Ry..Co. 
V. Evansville & E. Electric Ry., su¬ 
pra. 

7. U.S.—Columbia Ry., Gas & Elec¬ 


tric Co. V. State of South Carolina, 
C.C.A.S.C., 27 P.2d 62, 64, 69 A.L.R. 
665. 

14 C.J. p 91 note 34 [a] (3)—60 C.J. 
p 161 note 69. 

8. U.S.—Columbia Ry., Gas & Elec¬ 
tric Co. V. State of South Carolina, 
supra. 

9. 111.—^North Chicago Electric R. 
Co. V. Peuser, 60 N.E. 78, 190 111. 
67. 

60 C.J. p 161 note 71. 

10. Ohio.—Cleveland v. Cleveland 
City R. Co., 23 Ohio Cir.Ct. 373. 

Pa.—Shepp v. Norristown R. Co., 2 
Pa.Pist, 679, 13 Pa.Co. 264. 

11. Mo.—State ex rei. School Dist. 
of Kansas City v. Waddill, 62 S.W. 
2d 476, 330 Mo. 1118. 

12. D.C.—Jacquette v. Capital Trac- 
tlon Co., 34 App.D.C. 41, 25 L.R.A., 
N.S., 407. 


13. D.C.—^Hazen v. Washington Ry. 
& Electric Co., 74 P.2d 461, 64 App. 
D.C. 67, certiorari denied Washing¬ 
ton Ry. & Electric Co. v. Hazen, 65 

S.Ct. 612, 294 U.S. 714, 79 L.Bd. 
1247. 

Statute held to supersede prior 
laws in conflict therewith.—Boston 
Blevated Ry. Co. v. Commonwealth, 
39 N.E.2d 87, 310 Mass. 528. 

14- D.C.—Hazen v. Washington Ry. 
& Electric Co., 74 F.2d 461, 64 App. 
D.C. 67, certiorari denied Washing¬ 
ton Ry. & Electric Co. v. Hazen, 65 
S.Ct. 612, 294 U.S. 714, 79 L.Bd. 
1247. 

15. Mass.—Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.B.2d 87, 310 
Mass. 528. 

16. Conn.—Root v. Connectlcut Co., 
108 A. 506. 93 Conn. 648. 
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company may be Incorporated under a general railroad 
Incorporatlon act, In the absence of a speciai statute 
under which Incorporatlon couid be had. 

The incorporation and organization of a Street 
railroad Corporation are govemed by the rules of 
law regulating the organization of corporations in 
general, except in so far as affected by speciai 
statutory provisions relating to Street railroad com- 
panies.^*^ In order that a Street railroad company 
may be entitled to corporate existence, as a legal 
entity, with the right to own, construet, and operate 
a Street railroad, it must be incorporated or organ- 
ized in compliance with the laws of the state regu¬ 
lating the organization of such a Corporation, 18 such 
as with respect to the minimum number of persons 
who may unite to form the Corporation and, 
where an application for a charter is in conformity 
with the requirements of the statute, it should be 

granted.20 

Under general or speciai statute, Since the term 
“railroad” or “railway” is a generic term sufficiently 
broad to include Street railroads, as discussed in 
Railroads § 1 a (3), a Street railroad company, in 
the absence of a speciai statute under which in¬ 
corporation couid be had, may be incorporated under 
a general railroad incorporation act,^^ and a Street 
railway and an electric railroad designed to run 
beyond the municipal limits may be incorporated 
under the same charter.22 It has been held that 
a Street railroad company may be organized under 
a statute providing for the incorporation of indus- 
trial corporations generally.^8 Where, however, 
speciai statutory provision is made for the organi¬ 
zation of Street railroad corporations, the general 
railroad law does not apply to the formation of a 
Street railroad company,^^ and, unless the right to 


do so is authorized by statute, a company formed 
under such law cannot construet or operate a Street 
railway,25 except where it was organized prior to 
the Street railroad act, and is recognized as valid 
by such act.26 The right of a company organized 
under a Street railroad statute to construet and op¬ 
erate a Street railroad is not affected by the fact 
that the statute also contains provisions which are 
usually inserted in speciai charters granted to rail¬ 
road companies.27 

Speciai charter, Where a general law relating to 
the incorporation of railroad companies does not 
apply to Street railroads, the legislature may grant 
a speciai charter to a Street railroad company,^8 
and in doing so may authorize it to extend its line 
beyond the limits of the town or city in which it is 
to be located.29 Where a general law is passed 
by the legislature, giving its consent to the continued 
existence of Street railroad companies previously 
organized under speciai charters, a prior specially 
chartered company, after its acceptance of the pro¬ 
visions of the statute, becomes a de jure Corporation,* 
with all the powers granted in the charter^O or con- 
ferred by the general law,8l without procuring a 
reincorporation under the general law;22 and this 
rule applies, although the charter may have been 
originally granted unlawfully^s or under an invalid 
statute.84 

Organization by purchaser. A statutory provi¬ 
sion authorizing the purchaser of a Street railroad 
at a judicial sale to organize a Corporation is not 
limited to the first or immediate purchasers at such 
sale, but extends to subpurchasers ;35 and, where 
such subpurchasers, in compliance with the statute, 
organize a Corporation and transfer all the rights, 


17. Ga.—Brown v. Atlanta, H., etc., 
Co., 39 S.E. 71, 113 Ga. 462. 

60 C.J. p 164 note 2. 

18. Ind.—Smith v. Indianapolls St. 
R. Co., 63 N.S. 849, 158 Ind. 425. 

60 C.J. p 164 note 3. 

19. N.T.—^Attorney General v. New 
York, 10 N.T.Super. 119, reversed 
on other grrounds 14 N.Y. 506, 67 
Am.D. 186. 

60 C.J. p 164 note 4. 

50. Pa.—^In re Pittsburg Rapld 
Transit St. R. Co., 12 Pa.Dist. 454, 
28 Pa.Co. 161. 

51. Hl.—^Lleberman v. Chicago Rap¬ 
ld Transit R. Co., 30 N.B. 644, 141 
111. 140. 

60 C.J. p 164 note 7. 


Kansas City, etc., R. Co., 44 So. 467, 
119 La. 769. 

23. U.S.—^New York Cent. Trust Co. 
V. Warren, Mont., 121 F. 323, 68 C. 
C.A. 289, certiorari denied 24 S.Ct. 
841, 191 U.S. 668, 48 L.Ed. 305. 

24. Cal.—^Huntlngton v. Curry, 112 
P. 583, 14 Cal.App. 46-. 

60 C.J. p 164 note 10. 

25. N.J.—Tallon v. Hoboken, 37 A. 
896, 60 N.J.Law 212. 

60 C.J. p 166 note 11. 

26. N.J.—Jersey City v. North Jer- 
sey St. R. Co., 67 A. 113, 74 N.J.Law 
774. 

27. N.J.—^Paterson R. Co. v. Grun- 
dy, 26 A. 788, 51 N.J.Ba. 213. 

28. Ga.—^Dieter v. Estlll, 22 S.E. 622, 
95 Ga. 370. 


29. Ga.—Dieter v. Estill, supra. 

30. Ga.—Brown v. Atlanta R., etc., 
Co., 39 S.E. 71. 113 Ga. 462. 

Pa.—Berks County v. Reading City 
Passenger Ry. Co., 31 A. 474, 663, 
167 Pa. 102. 

31. Pa.—Berks County v. Reading 
City Passenger R. Co., supra. 

32. N.H.—Petition of Keene Electric 
R. Co., 41 A. 775, 68 N.H. 434. 

33. Ga.—Brown v. Atlanta R., etc., 
Co., 39 S.E. 71, 113 Ga. 462. 

34. Pa—Berks County v. Reading 
City Passenger Ry. Co., 31 A. 474, 
663, 167 Pa. 102. 

35. Ala.—^Birmingham B., etc., Co. v. 
Birmingham Traction Co., 29 So. 
187, 128 Ala 110. 


SS. La—Slireveport Traction Co. v. 
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powers, privileges, and franchises held by the origi- 
nal Street railroad, the later campany is entitled to 
exercise all of the rights, privileges, and franchises 
previously granted to the original corporation.36 

§ 10. Certificate or Articles of Incorporation 

The certificate or articles of Incorporation must com- 
ply with all the statutory requirements for a Street rail¬ 
road company. When accepted by the company the 
charter becomes a contract, and the co'mpany thereby 
consents to be bound by Its provisions and conditions. 

The certificate or articles of incorporation must 
comply with all the statutory requirements for a 
Street railroad company,37 such as with respect to 
the board or officer by whom they may be made,38 
to containing provisions relating to forfeitures,3^ 
to describing the plan and mode of construction,^® 
and to stating with reasonable certainty the termini 
and route o£ the proposed road,^^ although a more 
specific designation of the termini may be dispensed 
with by a later act of the legislature which recog- 
nizes the company as a valid existing corporation.^3 

Where the filing of the articles of association is 
regarded merely as a preliminary step to the obtain- 
ing of a charter, the incorporators have no standing 
as a Corporation until letters patent are issued;^^ 
but, where the statute provides that the persons as- 
sociated constitute a Corporation from the time of 
filing a proper certificate in the office of the secre- 
tary of state, it is not necessary that stock be is- 
sued or paid up before a valid organization can be 
effected or corporate action be taken.^^ When ac¬ 
cepted by the company the charter becomes a con¬ 
tract, ^ 5 and the company thereby consents to be 


bound by its provisions and conditions.^® 

As to conflicHng routes. Articles of incorpora¬ 
tion will not be issued to a company for the con- 
struction of a Street railroad over a route which an 
existing company has a right to occupy by an ex- 
tension of its line, and for which a record of the ex- 
tension has already been filed.47 

§11. Reorganization 

A reorganization plan of a Street railway company 
and a sale of its property thereunder will be upheld by 
a court where the plan is fair and equitable and has 
been approved by a majority of the interested persons. 
The necessary documents involved in the reorganization 
of a Street railroad company must all be construed to- 
gether where they constitute one entire scheme of re¬ 
organization and refer to, and are dependent on, one 
another. 

A reorganization plan of a Street railway com¬ 
pany and a sale of its property thereunder will be 
upheld by a court where the plan is fair and equita¬ 
ble and has been approved by a majority of the in¬ 
terested persons, notwithstanding objections relating 
to the inadequacy of the bid, and to the amount, 
terms, and distribution of securities to be issued un¬ 
der the plan 3 but, where an ordinance for a new 
franchise lapsed because of nonacceptance by the 
grantee, final action on the plan for reorganization 
will be deferred pending application for a new 
ordinance and ascertainment of its terms.^® Per¬ 
sons whose rights are otherwise adequately repre- 
sented and protected are not entitled as of right to 
intervene in reorganization proceedings for the pur- 
pose of attacking actions of the court.®® Where no 
plan or agreement is made at, or previous to, the 


36. Ala.—^Birmlngham R., etc., Co, v. 
Birmini:ham Traction Co., supra. 

37. N.T.—^New York Cable Co. v. 
New York. 10 N.B. 332, 104 N.Y. 1. 

38. N.Y.—Matter of New York Cable 
R. Co., 16 N.B. 882, 109 N.Y. 32. 

60 C.J. p 166 note 26, 

39. N.Y.—Matter of New York Cable 
R. Co., supra—^New York Cable Co. 
V. New York, 10 N.B. 332, 104 N.Y. 

1 . 

40. N.Y.—New York Cable Co. v. 
New York, supra. 

41. Conn.—Central R., etc., Co. v. 
New York, etc., R. Co., 43 A. 490, 
72 Conn. 33. 

60 C.J. p 166 note 29. 

42. Md.—^Koch v. North Ave. R. Co., 
23 A. 463, 75 Md. 222, 16 L..R.A. 
377. 


43. Pa.—^Andel v. Duquesne St. R. 
Co., 69 A. 278, 219 Pa. 635—Love- 
joy V. Duquesne St. R. Co., 69 A 
280, 219 Pa. 639. 

44. N.C.—Payettevllle St. R. Co. v. 
Aberdeen, etc., R. Co., 55 S.B. 345, 
142 N.C. 423, 9 Ann.Cas. 683. 

45. N.Y.—^New York v. New York 
City R. Co., 86 N.B. 565, 193 N.Y. 
543. 

60 C.J. p 165 note 34. 

46. N.Y.—New York v. Dry Dock, 
etc., R. Co., 30 N.B. 563, 133 N. 
Y. 104, 28 Ain.S.R. 609. 

47. Pa.—Commonwealth v. Uwchlan 
St. R. Co., 53 A. 613, 203 Pa. 608. 

60 C.J. p 166 note 37. 

48. U.S.—^Harris Trust & Sav. Bank 
V. Chicago Rys. Co., D.C.Ill., 17 F. 
Supp. 181. 

Reorganization of corporations In 
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general see Corporations §§ 1578- 
1602. 

49. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., supra. 

50. U.S.—In re Schommer, C.C.A.I11., 
112 P.2d 311. 

DlscretioiL 

Owner of first mortgage bonds and 
owners of certiflcates for bonds on 
deposit with bondholders* protective 
committee were not entitled as a 
matter of right to intervene in reor¬ 
ganization proceedings, for purpose 
of attacking axitions of the court, 
even if intervention was sought in 
good faith, but, in view of fact that 
bondholder was represented by mort¬ 
gage trustee and certificate holders 
by committee, intervention was dls- 
cretionary, in absence of support for 
charge of consplracy between trus¬ 
tee, committee, and junior bondhold¬ 
ers.—In re Schommer, supra. 
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sale of the property and franchises of a Street com- 
pany by the purchaser in antidpation of the read- 
justment of the respective interests of the creditors, 
mortgagees, and stockholders, the formation of an- 
other Corporation by the purchaser of independent 
parts of the property and franchises of the company 
is not a reorganization of the old company,51 

Statutory provisions that no railroad Corporation 
shall exercise any franchise without the permission 
of the proper public Service commission, unless it 
was entitled to do so prior to the creation of such 
commission, and forbidding the transfer of such a 
franchise without the commissiones approval, do not 
apply to a reorganized Street railroad Corporation, 
formed to take the property and franchise of a 
Street railroad Corporation sold under foreclosure, 
since the right of the bondholders under the mort- 
gage to have the property sold and the right of the 
purchasers are inviolable, and no consent can be 
made a prerequisite to either the enjoyment or 
transfer of the franchise.^^ The reorganized com¬ 
pany, however, is subject to the supervisory powers 
of the commission over the issuance of stocks and 
bonds,53 although the commission may not refuse 
permission to the new Corporation to issue stocks 
and bonds, not exceeding the amount of outstanding 
securities of the old Corporation, notwithstanding 
such securities are in excess of the value of the 
property of the Corporation.^^ 

The necessary documents involved in the reorgan¬ 
ization of a Street railroad company must all be 
construed together where they constitute one entire 


§ 11 

scheme of reorganization and refer to, and are 
dependent on, one another.^s Such construction 
is required in determining the relative rights of 
certificate holders and bondholders.56 The status 
of holders of certificates issued under a Street rail- 
way reorganization plan is not exactly that of 
stockholders,®*^ and they may be estopped to ques- 
tion orders of the state public Service commission 
with respect to application of funds of the company 
to improvements.®® A finance committee created 
under the reorganization plan may have authority, 
in a proper case, to withhold payment of dividends 
to certificate holders from accumulated eamings;®® 
but, where such earnings are available for dis- 
tribution to security holders, the certificate holders 
are entitled to some protection, such as payments in 
cash or a lien on the property, to the extent of the 
undistributed earnings.®^ 

Insolvency, In determining the solvency of a 
company at the time of reorganization for the pur- 
pose of deciding whether a provision for unsecured 
creditors is fair, the rate-base value as determined 
in an action to increase fares is not conclusive, since 
the actual value or fair and reasonable market 
value is not the value taken into account in such 
valuation,®! and the reorganized company is not 
precluded by such rate-base value from asserting in¬ 
solvency during receivership, under the doctrine of 
res judicata, since, when the proceeding was begun 
and prosecuted, the functions and authority of the 
old company over its property were suspended and 
the new company was not yet in existence.®^ 


51. N.T.—^People ex rei. Westchester 
St. R. Co. V. Public Service Com¬ 
mission, Second Dist., 104 N.E. 962, 
210 N.T. 466. 

52. N.T.—^People ex rei. Thlrd Ave. 
Ry. Co. V. Public Service Commis¬ 
sion for First Dist., 96 N.E. 1011, 
203 N.T. 299. 

53. N.T.—^People ex rei. Thlrd Ave. 
Ry. Co. V. Public Service Commis¬ 
sion for First Dist., supra. 

54. N.T.—^People ex rei. Third Ave. 
Ry. Co. V. Public Service Commis¬ 
sion for First Dist., supra. 

55. U.S.—Harris Trust & Savings 
Bank v. ChlcagTO Rys. Co., C.C.A.I11., 
56 F.2d 942, certiorari denied Bab- 
cock V. ChicasTO Rys. Co., 53 S,Ct. 
16, 287 U.S. 614, 77 L.Ed. 633. 

60 C.J. p 166 note 39. 

56. U.S.—^Harris Trust & Savings 
Bank v. Chlcago Rys. Co., C,C.A.I11., 


66 P.2d 942, certiorari denied Bab- 
cock V. Chicago Rys. Co., 63 S.Ct. 
16, 287 U.S. 614, 77 L.Ed. 633. 

57. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., C.C.A.I11., 
66 F.2d 942, certiorari denied Bab- 
cock V. Chicago Rys. Co., 53 S.Ct. 
16, 287 U.S. 614, 77 L.Ed. 633. 

58. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., C.C.A.I11., 
66 F.2d 942, certiorari denied Bab- 
cock V. Chicago Rys. Co., 63 S.Ct. 
16, 287 U.S. 614, 77 L.Ed. 533. 

59. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., C.C.AI11., 
66 F.2d 942, certiortu-i denied Bab- 
cock V. Chicago Rys. Co., 53 S.Ct. 
16. 287 U.S. 614, 77 L.Ed. 533. 

PayxueiLt of declared dividends 

Modlfled plan of reorganization of 
Street railway-making earnings, after 
meeting slnking fund payments, ap- 
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pllcable to payments on certificates, 
contemplated payment only of de- 
clared dividends.—^Harris Trust & 
Savings Bank v. Chicago Rys. Co., C. 
C.A,I11., 56 F.2d 942. certiorari de¬ 
nied Babcock v. Chicago Rys. Co„ 53 
S.Ct. 16, 287 U.S. 614, 77 L.Bd. 533. 

60. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., C.C.A.I11., 
66 F.2d 942, certiorari denied Bab¬ 
cock V. Chicago Rys. Co., 53 S.Ct. 
16, 287 U.S. 614, 77 L.Ed. 533. 

Laches wlth. respect to clalm to earn¬ 
ings held not shown 
U.S.—^Harris Trust & Savings Bank 
V. Chicago Rys. Co., C.C.A.I11., 56 
F.2d 942, certiorari denied Babcock 
V. Chicago Rys. Co., 53 S.Ct. 16, 287 
U.S. 614, 77 L.Bd. 633. 

61. U.S.—Temmer v. Denver Tram- 
way Co., C.C.A.C 0 I 0 ., 18 F.2d 226. 

62. U.S.—Temmer v. Denver Tram- 
way Co., supra. 
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§ 12. Officers and Agents 

Except In so far as they are regulated by specfal 
statutory or charter provisions, the law applicable to 
the officers and agents of corporations in general governs 
questions relative to the officers and agents of a Street 
raliroad company. 

Except in so far as they are regulated by special 
statutory or charter provisions,®^ the law applicable 
to the officers and agents of corporations in general 
governs questions relative to the officers and agents 
of a Street railroad company.®^ Thus, the president 
and secretary of a Street railroad company have no 
iiiherent or implied power to bind the company by 
the execution of promissory notes, but the board 
of directors may bind the stockholders by its ac- 
ceptance of a franchise;®® and, in cases of emer- 
gency or accident, the acts and contracts of the 
corporate representatives in charge at the time may 
be binding on the company,® ^ especially when such 
acts or contracts are ratified.®® A Street railroad 
company is chargeable with knowledge acquired by 
an officer or agent with respect to matters within the 
scope of -his employment.®® An investigator and 
adjuster, who acts under the direction of the at- 
torney of the claims department, and whose author- 
ity is limited to investigating an accident and com- 
municating the attorney’s offer, has no authority to 
settle a claim against the company.*^® 


§ 13. Capital, Stock, and Stockholders 

The rules governing the capital and stock of corpo¬ 
rations in general apply to questions relatlng to the 
capital and stock of a Street railroad Corporation, ex¬ 
cept to the extent that such questions are controlled or 
modifled by special provislons of law relatlng to Street 
railroads. Street railway companies have the right to 
issue preferred stock where such issue is authorired by 
the stockholders acting in accordance with the statute 
in force. 

The rules governing the capital and stock of 
corporations in general apply to questions relating 
to the capital and stock of a Street railroad Corpo¬ 
ration,except to the extent that such questions 
are controlled or modified by special constitutional 
or statutor>' provisions relating to Street railroads,*^- 
such as with respect to the issuance of stoch*^® and 
the distribution of dividends.*^^ A commission hav- 
ing power to supervise and regulate a Street rail¬ 
road, in authorizing an issue of stocks or bonds, 
may determine the price and condition of their 
sale,*^® but cannot indirectly prevent such issue, in 
a proper case, by imposing impossible or unneces- 
sary conditions.*^® Where the commission properly 
decides that it cannot, under existing conditions, 
order cancellation of cpmmon stock, it cannot be 
canceled by indirection, by withholding from the 
company that to which it otherwise would be en- 

titled.77 


63. XilablUty of dixectors for debts 
Mass.—^Westinghouse Electric, etc., 

Co. V. Reed, 80 N.E. 621, 194 Mass. 
690, 120 Am.S.R. 576. 

60 C.J. p 166 note 48. 

64. Mass.—Foster v. Bowen, 41 N. 
E.2d 181, 311 Mass. 359. 

ILlabllity for breacli of flduciary ob- 
UgatioiL beld XLot establislied 
Mass.—^Poster v. Bowen, supra. 

65. Ark.—City Electric St. R. Co. v. 
First Nat. Bxch. Bank, 34 S.W. 89, 
62 Ark. 33, 64 Am.S.R. 282, 31 L.R. 
A. 535. 

68- 111.—^Venner v. Chicago City R. 
Co., 86 N.E. 266, 236 IU. 349. 

67. 111.—Chicago Consol. Traction 
Co, V. Mathews, 117 Ill.App. 174. 

60 C.J. p 166 note 53. 

Express or Implied authority to 
bind company held not shown.—Ren- 
herg V. Chicago City Ry. Co., 159 111. 
App. 119. 

68. Pa.—^Heinrich v. Pittsburg B. 
Co., 36 Pa.Super. 612. 

69. Ky.—^Louisville, etc., R. Co. v. 
Roberts, 228 S.W'. 681, 190 Ky. 744. 

60 C.J. p 167 note 55. 

70. Mass.—Ferran v. Boston Elevat- 


ed Ry. Co., 143 N.E. 823, 249 Mass. 

212 . 

71. Me.—^Augusta Trust Co. v. Au¬ 
gusta, H. & G. R. Co., 187 A, 1, 134 
Me. 314. 

IhsolvezLcy 

Interurban electric railway compa¬ 
ny became insolvent when its assets 
became substantially less than its 
bonds, notes, and current Indebted- 
ness and it became evident that com- 
pany’s obligations could not be met 
out of earnings because of loss of 
patronage.—United Light & Power 
Co. V. Grand Rapids Trust Co., C.C.A. 
Mich., 85 F.2d 331, certiorari denied 
in part United Light & Power Co. v. 
Grand Rapids Trust Co., 67 S.Ct. 118,- 
299 U.S. 691, 81 L.Ed. 436, certiorari 
dismissed 67 S.Ct. 312, 299 U.S. 618, 
81 L.Ed. 456. 

72. Mass.—Leonard v. Draper, 73 N. 
E. 644, 187 Mass. 536. 

60 C.J. p 167 note 60. 

73. N.T.—^People ex rei. Westchester 
St. R. Co. V. Public Service Com¬ 
mission for Second Dist. of New 
York, 143 N.T.S. 148, 168 App.Div. 
251, modifled on other grounds 104 
N.E. 962, 210 N.Y. 456, rehearlng 
denied 106 N.E. 1095, 211 N.Y. 633. 

60 C.J. p 167 note 61. 
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74. U.S.—^Abercrombie v. United 
Light & Power Co., B.C.Md., 7 P. 
Supp. 630. 

Funds available for dividends 

Surplus of assets of interurban 
electric railway company over its 
debts and actual amount received 
from its stockholder, and not surplus 
of its assets over its debts and par 
value of outstandlng stock, was 
available for dlvidends; dividends 
paid to Corporation owning ali stock 
of insolvent interurban electric rail¬ 
way company constituted trust fund 
for benefit of railway company’s 
creditors.—^United Light & Power Co. 
V. Grand Rapids Trust Co., C.C.A. 
Mich., 86 P.2d 331, certiorari denied 
in part United Light & Power Co. v. 
Grand Rapids Trust Co., 67 S.Ct. 118, 
299 U.S. 691, 81 L.Ed. 436, certiorari 
dismissed 67 S.Ct. 312, 299 U.S. 618, 
81 L.Ed. 456. 

76. Neb.—In re Lincoln Traction 
Co., 171 N.W. 192, 103 Neb. 229. 

60 C.J. p 167 note 62. 

76. Neb.—In re Lincoln Traction 
Co., supra. 

77. Neb.—In re Lincoln Traction 
Co., supra. 



83 C.J.S. 


STREET RAILROADS 


§ 13 


Preferred stock, Street railway companies have 
the right to issue preferred stock where such is- 
suance is authorized by the stockholders acting in 
accordance with the statute.'^^ Stock issued to 
holders of bonds in exchange for such bonds is 
preferred stock and not certificates of indebtedness 
where the stock is designated as preferred stock 
and the holders are given the right to vote and to 
receive fixed yearly dividendsJ^ Where a special 
statute authorizes a Street railroad company to is¬ 
sue preferred stock and provide for its retirement 
without the consent of the holders thereof, such pro- 
vision becomes an inherent quality or infirmity of 
such stock when issued, and holders thereof, hav- 
ing made their investment on that basis, may not 
complain of its retirement and a provision of a 
proposed law, for the retirement of the stock of 
minority nonassenting holders at a price to be 
ascertained by appraisal of value by commissioners 
or by trial by jury, is adequate;^^ and a further 
provision of such law, that in ascertaining such 
value any enhancement or diminution thereof aris- 
ing from the statute itself or a lease of the property 
to the commonwealth should be disregarded, is 

valid.S3 

Holders of preferred stock, authorized by statute, 
can claim no rights in addition to those therein stipu- 
lated with respect to the voting power of the stock 
being the same as that of other stock and where 
a further issue of preferred stock is made under a 
special statute which does not specify any voting 
power, holders thereof are on the same basis as to 
voting as holders of other classes of preferred stock 
issued under the statute providing for voting pow- 
er.35 

Taking over old company; trusiees, Where a 


special statute providing for the organization of a 
Street railroad company for the purpose of acquir- 
ing an old Street railroad company provides for the 
appointment of trustees to take over the property 
of the old company, the intention is that the Street 
railroad should be operated as a going concern,^® 
and that the trustees should act for the interests of 
the Corporation, its creditors, and stockholders 
and, where the trustees are authorized to use discre- 
tion in the management of the company, their deci- 
sion in applying earnings to the restoration of prop¬ 
erty, if in good faith, is final,^® unless contrary to 
law.39 Where the cost of Service which rates and 
fares of the Street railroad are to be fixed to meet 
is to include maintenance, operating expenses, divi- 
dends in a stated amount, and allowances for de- 
preciation and rehabilitation as the trustees deem 
adequate, dividends are not contemplated until the 
railroad is restored to a safe and proper condition;30 
and, since the trustees are authorized to allow for 
depreciation as part of the cost of Service, expenses 
for depreciation and restoring the property and 
thereby keeping the capital intact are operating ex¬ 
penses, and are not betterments to be charged to 
capital,31 and the discretion of the trustees in 
incurring such expenses before paying dividends 
is not abused,32 

Stockholders, The elementary principle, that, in 
the absence of any charter provision to the con¬ 
trary, a majority of the stockholders Controls in de- 
ciding ordinary corporate questions requiring their 
action, applies in determining the rights of stock¬ 
holders of a Street railroad Corporation.33 Such 
stockholders, in a proper case, may sue to rescind 
a fraudulent contract.34 The stockholders of a 
Street railroad company have been held to be within 
the meaning of statutes defining the liability of 


78. Me.—^Augrusta Trust Co. v. Au¬ 
gusta. H. & a. R. Co., 187 A. 1, 134 
Me. 314. 

79. Me.—^Augusta Trust Co. v. Au¬ 
gusta, H. & G. R. Co., supra. 

80. Mass.—In re Opinion of Justlc- 
es, 159 N.E. 55, 261 Mass. 523. 

81. Mass.—^In re Opinion of Justic- 
es, supra. 

82. Mass.—^In re Oplnlon of Justic- 
es, supra. 

83. Mass.—In re Opinion of Justic- 
es, supra. 

84. Mass.—In re Opinion of Justic- 
es. 159 N.E. 70, 261 Mass. 556. 

85. Mass.—In re Opinion of Justlc- 
es, supra. 


86. Mass.—Adams v. Eastern Mas- 
sachusetts St, Ry. Co., 153 N.E. 466, 
257 Mass. 115. 

87. Mass.—^Adams v. Eastern Mas- 
sachusetts St. Ry. Co., supra. 

88. Mass.—^Adams v. Eastern Mas- 
sachusetts St. Ry. Co., supra 

89. Mass.—^Adams v. Eastern Mas- 
sachusetts St. Ry. Co., supra. 

90. Mass.—^Adams v. Eastern Mas- 
sachusetts St, Ry. Co., supra 

60 C.J. p 168 note 75. 

91. Mass.—^Adams v. Eastern Mas- 
sachusetts St. Ry. Co., supra. 

60 C.J. p 168 note 76. 

92. Mass.—^Adams v. Eastern Mas- 
sachusetts St. Ry. Co., supra 
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93. 111.—^Venner v. Chicago City R. 

Co., 86 N.E. 266, 236 111. 349. 

Interventlon liy clty in stockhold¬ 
ers' suit to enjoin Street railway com¬ 
pany from abandonlng track mileage 
and substituting motorbuses for trol- 
ley cars, and public Service commis¬ 
siones approval of such conversion 
did not change company's charter 
as a contract between stockholders 
or as a contract, subject to reserved 
power of amendment, between com¬ 
pany and state, or detract from 
stockholders' contract rights.—War- 
ren v. Fitzgerald, 56 A.2d 827, 189 
Md. 476. 

94. U.S.—Old Colony Trust Co. v. 

Dubuque Llght, etc., Co., C.C. 

lowa 89 F. 794. 
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stockholders of railroad corporations,^^ a con- 
stitutional provision which excepts stockholders of 
“railroad corporations” from individual liability for 
corporate debts thereby imposed on stockholders of 
other corporations for profits has been held not to 
include stockholders in Street railroad corpora¬ 
tions.®® Under a statute which imposes on stock¬ 
holders of a Street railroad Corporation liability for 
ali of the corporationes debts in the event that such 
stockholders knowingly receive any dividend paid 
in impairment of its capital, a remedy exists against 
stockholders regardless of any other provision for 
enforcement of individual liability of stockholders, 
and such remedy may be sought by suit in equity 
in another state.®® Accordingly, a holding company 
may be held liable, in a proper case, for debts of a 
subsidiary Street railroad company.®® Liability of 
stockholders under such a statute may be enforced 
at the suit of bondholders,! regardless of a clause 
in the mortgage given by the Street railroad com¬ 
pany prohibiting recourse to stockholders.® 

§ 14, Powers of Company in General 

A Street railroad Corporation possessos oni/ such 
powers as are expressiy given or are necessary incidents 
to the enjoyment of the powers expressiy granted. It has 
capacity to acquire and hold such rights and property, 
both real and personal, as are necessary to enable it to 
transact the business for which it was created. 

Like other corporations a Street railroad Corpora¬ 


tion possesses only such powers as are expressiy giv¬ 
en or are necessary incidents to the enjoyment of 
the powers expressiy granted;® and, where it clearly 
acts beyond its corporate powers and franchises, no 
consent by a municipality can supply the want of 
power.^ It has capacity to acquire and hold such 
rights and property, both real and personal, as are 
necessary to enable it to transact the business for 
which it was created;® and it may, in a proper case, 
issue negotiable paper,® or make a valid contract 
to furnish or pay for medical aid to one injured 
on its cars or tracks.*^ The fact, however, that 
a Street railway company is authorized to operate 
by electricity or other motive power does not au- 
thorize the conducting of an ordinary commercial 
railroad;® and charter authority to construet, op¬ 
erate, and manage a Street railway in a city and 
vicinity, if granted a right of way by council, and 
to lease, operate, or intersect with other Street rail- 
ways, does not authorize the operation of a Street 
railroad on the line of an interurban railroad.® A 
Street railroad company usually has no power, by 
virtue of its charter, to pave the streets of a city 
independently of the consent of the city.^® 

Other mthorised purposes, A general statute au- 
thorizing a Corporation to extend its business to 
other authorized purposes authorizes a Street rail¬ 
road company to amend its charter so as to extend 
its termini, and thereby carry the public a greater 


95. Mo.—Jerman v. Benton, 79 Mo. 
148. 

96. Cal.—^Ferffuson v. Sherman, 47 
P. 1023. 116 Cal. 169, 37 L,.R.A. 622. 

iD. snpport ot this vlew it was 
sald: “There is no rule of construc- 
tion which make (makes) it manda- 
tory upon a court to hold that ‘rail¬ 
road’ must include Street railroads, 
and. upon the principle that all 
grants from the state are construed 
most strongly in favor of the gran- 
tor, it would certainly be proper in 
this case, no reason to the contrary 
being shown, to narrow rather than 
to broaden the meaning of the word, 
and to limit its applicabillty to the 
one class which is necessarily em- 
braced within the term.”—^Perguson 
V. Sherman, supra. 

97. U.S.—^Abercrombie v. United 

Llght & Power Co., D.C.Md., 7 P. 
Supp. 530. 

98. U.S.—^Abercromble v. United 

Light & Power Co., supra, 

'‘Fenal law” 

State statute making stockholders, 
who knowingly receive dividends 


paid in impairment of Street railway 
company’s capital stock, liable for 
corporatlon's debts was not unen- 
forceable in another state as “penal 
law.”—^Abercrombie v. United Light 
& Power Co., supra, 

99. U.S.—^Abercrombie v. United 
Light & Power Co., supra, 

1- U.S.—^Abercrombie v. United 
Light & Power Co., supra. 

BoiLdholders h^ not estopped to 
hring Bult 

U.S.—^Abercrombie v. United Light & 
Power Co., supra, 

2. U.S,—^Abercrombie v. United 
Light & Power Co., supra. 

3. Ind.—State Board of Agriculture 
V. Citizens St. R. Co., 47 Ind. 407, 17 
Am.R. 702. 

Pa,—Deposit, etc., Co. v. R, Co., 100 
A. 320, 255 Pa. 497. 

60 C.J. p 168 note 85. 

Grant of privllege 

Grant of power by act of Incorpo- 
ration of Street railway company to 
lay rails in streets of a city was a 
grant of a privilege, as a means to an 
end, and not a restrictlon on other 


corporate powers or on progress.— 
Warren v. Fltzgerald, 56 A.2d 827, 
189 Md. 476. 

4. N.T.—Brooklyn Heights R. Co. v. 
Brooklyn, 46 N.B. 509, 152 N.Y. 244. 

5. N.Y.—^People v. 0'Brien, 18 N.E. 
692, 111 N.Y. 1, 7 Am.S.R. 684, 2 
L.R.A. 256. 

Okl.—Overholser v. Oklahoma Inter¬ 
urban Traction Co., 119 P. 127, 29 
Okl. 671. 

6. Cal.—Temple St. Cable R. Co. v. 
Hellman, 37 P. 630, 103 Cal. 634. 

Mass.—Kneeland v. Braintree St. R. 
Co., 46 N.B. 86, 167 Mass. 161. 

7. Ohio.—Youngstown Park, etc., R. 
Co. V. Kessler, 95 N.E. 609, 84 Ohio 
St. 74, 36 L.R.A,N.S.. 60, Ann.Cas. 
1912B 933. 

8. Cal.—^Huntlng v. Curry, 112 P. 
683, 14 Cal.App. 468. 

60 C.J. p 168 note 89. 

9. Ky.—South Covington & C. St. 
Ry. Co. V. Commonwealth, 205 S. 
W. 603, 181 Ky. 449. 

10. 111.—Parson v, Fogg, 68 N.E. 
756, 206 111. 326. 
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distance for the same fare,ii or so as to include the 
right to buy or lease a road already constructed.^^ 

Relinquishment of duties, The acceptance of its 
franchise by the railroad charges it with certain 
well-defined public duties which it cannot at will 
«cast aside and repudiate so as to defeat the purpose 

of its organization.l3 

Collateral enterprises. Where power to do so is 
not given by the charter or by statute, a Street rail¬ 
road company has no power, by virtue of a permit 
from the city to string electric wires, to use such 
wires to distribute power to private consutners.^^ 
It has been held that leasing advertising space in a 
streetcar is not within the corporate powers of a 
Street railroad company but, on the other hand, 
it has been held that advertising is incidental to the 
running of cars,ifi and that the placing of adver- 
tisements in its cars is within the corporate pow¬ 
ers of the company and the fact that the Street 
franchise granted to the company is silent on the 
matter of advertising does not restrict such pow- 
er.is 

§15. Carriage of Freight 

A Street railroad ordinarily has no power to do a 
freight business, unless It is authorized by statute or its 
charter to do so. 

Ordinarily, as discussed supra § 1, a Street rail¬ 


road is one for the transportation of passengers, 
and such a railroad has no power to do a freight 
business,^® unless it is authorized by statute or its 
charter to do so.^O Thus, under a statutory provi- 
sion which authorizes such companies to convey 
“persons and property,” a Street railroad company, 
whether specifically chartered or organized under 
general laws, may carry freight for hire^^ and may 
operate cars designed and intended exclusively for 
carrying express matter, freight, or property, and 
used exclusively for that purpose.22 Where au- 
thority as to use of the streets is consistent with 
the purpose for which the streets exist, it will not 
be restrained or declared a nuisance at the instance 
of an abutting property owner;23 and, where it is 
given to an interurban Street railroad company, it 
is not objectionable as extending the powers of 
such company over the streets of a city without 
its consent.24 

Authority, however, to transport passengers, 
freight, baggage, etc., gives no right to use a por- 
tion of a Street, designated as a station, for loading 
and unloading freight.25 Under a statute giving 
railway companies the right to transport light 
freight and property, the purpose stated in the 
articles of association to construet and operate a 
Street railway for the conveyance of passengers is 
sufficient to indicate the right to carry light freight 
as incidental to the primary purpose.26 


11. Mo—State v. Lindell K. Co., 62 
S.W. 248, 161 Mo. 162. 

12. Mo.—State v. Lindell R. Co., su¬ 
pra. 

13. Ind.—^Bvansvllle, S. & N. Ry. Co. 
v. Evansville & K. Electric Ry., 98 
N.E. 649, 60 Ind.App. 602. 

14. U.S.—Chicago Gen. St. R. Co. v. 
Bllicott, C.C.I11., 88 F. 941. 

AmeiidmeiLt to charter 

A Corporation empowered to con¬ 
struet and operate a Street railroad 
over a specified route in a designated 
City, with specified powers to that 
end, which obtained an amendment 
to its charter after the enactment of 
statute permitting Street railway 
companies under the General Corpo¬ 
ration Act to construet and operate 
electric light and power plants, with¬ 
out, by the amendment, seeking au¬ 
thority to construet electric light and 
power plants, had no authority to 
construet such a piant.—Commercial 
Trust Co. V. Chattanooga Ry. & I.ight 
CJo., D.C.Tenn., 281 F. 856. 


15. Pa.—^Plttsburgh, etc., Tract. Co. 
v. Seidel, 19 Pa.Co. 463. 

16. Minn.—Burns v. St. Paul R. Co., 
112 N.W. 412, 101 Minn. 363, 12 L. 
RA.,N.S., 767, 

17. Cal.—^Pacific Rys. Advertising 
Co. V. City of Oakland, 276 P. 629, 
98 CaLApp. 166. 

60 C.J. p 169 note 98. 

18. Cal.—^Pacific Rys. Advertising 
Co. V. City of Oakland, supra. 

19. Ala.—South, etc., Alabama R. 
Co. V. Highland Ave., etc., R. Co., 
24 So. 114, 119 Ala. 105. 

60 C.J. p 169 note 4. 

Power to grant franchise to carry 
freight see infra § 29. 

Construction of franchise as author- 
izing carriage of freight see infra 
§ 72. 

20. Wis.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Light Co., 
237 N.W. 64, 205 Wis. 453, 76 A.L.R. 
1180, rehearing denied 238 N.W. 
377, 205 Wis. 453, 76 A.L.R. 1180. 

60 C.J. p 169 note 5. 


Breaoh of contraot 

Evldence held to establish substan- 
tial damages for breach of a contract 
by the defendant Street railroad com¬ 
pany to furnish cars and facilities to 
an express company for a term of 
years.—Pennsylvania Steel Co. v. 
New York City Ry. Co., D.C., 216 P. 
458, 132 C.C.A. 618. 

21. Me.—^Percy v. Lewiston, A. & W. 
St. Ry., 93 A. 43, 113 Me. 106. 

22. N.T.—^De Grauw v. Long Island 
Electric R. Co., 60 N.T.S. 163, 43 
App.Div. 502, aiBrmed 57 N.B. 1108. 
163 N.T. 697. 

23. Tex.—Aycock v. San Antonio 
Brewing Assoc., 63 S.W. 953, 26 
Tex.Civ.App. 341. 

24. Ind.—Roberts v. Terre Haute 
Electric Co.. 76 N.E. 323, 896, 37 
Ind.App. 664. 

60 C.J. p 169 note 9. 

25. Ohio.—^Newark v. Ohlo Electric 
R. Co., 13 Ohio N.P., N.S., 487. 

26. Pa.—Keys v. Uniontown Radial 
. St. R. Co., 84 A. 1109, 236 Pa. 611. 
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§ 16. Auxiliary Bus Lines 

A Street railroad company may be authorized by stat¬ 
ute to operate auxiliary bus lines. 

A statutory provision extending the corporate 
powers of Street railroad companies to include the 
power to own and operate motor vehicles for the 
transportation of passengers authorizes such a com¬ 
pany to operate auxiliary bus lines.27 

§ 17. Amendment or Modification of Char- 
: ter 

Under power to alter, amend, or repeal reserved at 
the time of granting the charter, or conferred by con- 
stitutlon or statute, the body which granted the charter 
of a Street raiiroad company may alter or amend It, 
either on Its own initiation or on application of the com¬ 
pany, provided its action Is not arbitrary or destructive 
of vested rights aequired in good faith under the char¬ 
ter. 

Under power to alter, amend, or repeal reserved 
at the time of granting the charter, or conferred by 
constitution or statute, the body which granted the 
charter of a Street railroad company may alter or 
amend it, either on its own initiation or on applica¬ 
tion of the company,2S acting through its authorized 
representatives,^^ provided its action is not arbi¬ 
trary or destructive of vested rights acquired in 
good faith under the charter.^o The charter may 
be amended or altered by a subsequent statute, ex¬ 
tending or limiting its powers, without an actual 
amendment of the articles of incorporation,^! and, 
if the statute imposes no condition of acceptance, 
the exercise by the company of the powers granted 
implies acceptance the reo f.^ 2 The municipality can- 
not object to any amendment of the charter, by stat¬ 
ute, in respect of a duty due to the state ;33 and, 
where the charter contract is with the state alone. 


j the municipality in which the Street railroad is con- 
structed and operated cannot add to the rights and 
privileges conferred or detract from the duties 
and oblrgations imposed by the charter.34 

Where on application for such an amendment all 
the preliminaries required by statute are fully com- 
plied with, a board, whose duties in granting the 
amendment are purely ministerial, cannot refuse the 
application.35 The right of a prior existing Street 
railroad company to alter or amend its charter un¬ 
der a Statute giving it such right is not^-ffected by 
a later statute which provides a method for the alter- 
ation and amendment of Street railroad charters, 
but which also provides that it shall not affect the 
rights, etc., of existing corporations.36 A statutory 
provision authorizing Street railroad companies to 
amend their charters does not apply to a consolida- 
tion of two or more companies.37 An amendment 
or supplement does not discharge the company from 
contractual obligations previously undertaken,33 or 
modify the express terms of contracts thereafter 
entered into by the coirqpany,39 

§ 18. Dissolution or Revocation of Charter; 
Winding Up 

The dissolution of a Street railroad company or the 
forfeiture of Its charter is governed by the rules applica- 
ble to the dissolution or forfeiture of franchises of corpo- 
rations in general, except to the extent that such rules 
are modified by constitutional or statutory provislons. 

The dissolution of a Street railroad company or 
the forfeiture of its charter is governed by the rules 
applicable to the dissolution or forfeiture of frafi- 
chises of corporations in general, except to the ex¬ 
tent that such rules are modified by constitutional 
or statutory provisions.^O Ordinarily, action by the 


27. Ind.—Denny v. Brady, 163 N.E. 
489, 201 Ind. 69. 

60 C.J. p 169 note 2. 

Sifflit-seeing' busses 
Statute authorizing Street railway 
corporations to operate motor trucks 
or jitney lines in connecti on there- 
with authorized operation of slght- 
seeing busses without amendment of 
corporate charter.—State v. San An¬ 
tonio Public Service Co., Tex.Com. 
App.. 69 S.W.2d 38. 

28. Va.—Ex parte Norfolk Ry. & 
Lilght Co., 128 S.E. 603, 142 Va. 323. 

60 C.J. p 170 note 14. 

29. Md.—^Warren v. Pitzgerald, 66 
A.2d 827, 189 Md. 476. 

80. D.C.—^Metropolitan R. Co, v. 
Macfarland, 20 App.D.C. 421, af- 


, flrmed 25 S.Ct. 28, 195 U.S. 322, 49 
I L.Ed. 219. 

—^Appeal of Williamsport Pass. 
Ry. Co., 13 A 496, 120 Pa. 1. 

31. N.J,—Borough of Merchantville 
V. Camden & S. Ry. Co., 113 A. 136, 
95 N.J.Law 511. 

60 C.J. p 170 note 16. 

32. Ind.—Denny v. Brady, 168 N.E. 
489, 201 Ind. 59. 

33. Va.—Bx parte Norfolk Ry. & 

Llght Co., 128 S.E. 602, 142 Va. 

323. 

60 C.J. p 170 note 18. 

34. Va.—^Ex parte Norfolk Ry. & 

Llght Co., supra. 

35. Va.—^Ex parte Norfolk Ry. & 

Light Co., supra. 

36« U.S.—Montgomery Amusement 
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Co. V. Montgomery Traction Co., 
C.C.Ala., 139 P. 353, affirmed 140 P. 
988, 72 C.C.A. 682. 

37. Ind.—^Norton v. Union Traction 
Co. of Indiana, 110 N.E. 113, 183 
Ind. 666, Ann.Cas.l918A 166. 

60 C.J. p 170 note 22. 

38. N.J.—Jersey City v. North Jer- 
sey St. R. Co., 61 A. 95, 72 N.J.Law 
383. 

39. N.J.—Jersey City v. North Jer¬ 
sey St. R. Co., supra, 

40. Mass.^In re Oplnions of the 
Justices, 199 N.E. 538, 293 Mass. 
589. 

60 C.J. p 170 note 27. 

General oonrt may provide for dis¬ 
solution of elevated railway company 
and dis tribu tlon of casli recelpta 
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statute is required in order to effect annulment of 
the articles of incorporation of a Street railroad.'^! 
Where the statute under which the company was 
incorporated in effect provides that dissolution shall 
not take away any of the rights or remedies by or 
against the company, for any liability previously 
incurred, the state has authority to repeal the char- 
ter of such a Corporation where no rights of prop- 
erty or contracts are thereby invaded or de- 
stroyed;^^ and, on dissolution by legislative act, 
rights of contract acquired by the company during 
its lawful existence, which do not in their nature 
depend on the general powers conferred by the char- 
ter, are not destroyed, but survive;^^ and the com¬ 
pany is protected from any consequences following 

m. RIGHT TO OONSTRUOT 
§ 19. Source and Nature of Right 

The right to construet and operate a Street railroad 
tipon and along the streets of a municipality is not a 
naturai right which every Citizen possesses, but is a right 
which is derived from, and limited by, a lawful grant 
made by the proper authorities. 

The right to qonstruct and operate a Street rail¬ 
road upon and along the streets of a municipality 
it not a constitutional right of every Citizen,^ 8 that 
is, it is not the naturai right which every Citizen 
possesses, but is a right which is derived from, and 
limited by, a lawful grant made by the proper au- 
ihorities.^^ It is a franchise which must be de- 
rived from legislative authority,^o and which, in the 


a repeal of its charter, other than those expressly 
agreed on.'*^ A statutory provision which takes 
away merely some of the powers given to a Street 
railroad company does not constitute a revocation of 
ali of its charter powers and an injunction whose 
only effect is to keep the company within the limits 
of its charter does not operate as a repeal there- 
of.^® It has been held that proceedings, such as 
quo warranto, may be maintained against a Street 
railroad company to vacate its charter or annui 
its corporate existence, for a violation of a munici- 
pal ordinance which granted it the right to occupy 
and use the public streets for the purposes of its 
railway.^*^ 

AND OPERATE IN GENERAL 

absence of constitutional restrictions, may be con¬ 
ferred directly by the legislature, or by a munici¬ 
pality pursuant to authority delegated by the legisla¬ 
ture, as discussed in Municipal Corporations § 1726 b. 
It has been held, however, that, where this right is 
acquired by permit, license, or contract with the 
municipality, it is a mere licenseand it has also, 
been said to be not a franchise but a *^secondary 
franchise,” that is, an instrumentality by which the 
corporate powers granted by the legislature may be 
exercised.®2 So, where the legislature grants a 
franchise to construet and operate a railroad, sub- 
ject to the consent of the local authorities to the use 
of the streets of a city, the consent of the city is 


-from sale of its assets, although in 
purchase of such assets metropolitan 
Titllity district assumes ali liabili- 
ties of company.—In re Opinions of 
the Justices, supra. 

41. N.Y.—Bankers Trust Co. v. City 
of Yonkers, 6 N.Y.S.2d 883, 256 
App.Div. 173, reargrument denied 7 
N.Y.S.2d 808, 255 App.Div. 861, af- 
flrmed 21 N.E.2d 514, 280 N.Y. 738, 
reargument denied 22 N.E.2d 488, 
281 N.Y. 666. 

42. N.Y,—People V. 0'Brien, 18 N.B. 
692, 111 N.Y. 1, 7 Am.S.R. 684, 2 
L.R.A. 266. 

43. N.Y.—^People v. 0’Brien, supra, 
60 C.J. p 171 note 30. 

44. N.Y.—^People v. 0’Brlen, supra. 

45. Mass.—Dedham, etc., R. Co. v. 
Metropolitan R. Co., 8 Allen 279. 

46. Pa.—Lehlgh Coal, etc., Co. v. In- 
ter-County St. R. Co., 31 A. 471, 167 
Pa. 76. 

60 C.J. p 171 note 33. 

47. Wis.—State v. Madlson St. R. 


Co., 40 N.W. 487, 72 Wis. 612, 1 L. 
R,A. 771. 

48. 111.—Goddard v. Chicago, etc., R. 
Co., 66 N.B. 1066, 202 IU. 362. 

49. Ind.—City R. Co. v. Citizens’ St. 
R. Co., 62 N.E. 167. 

60 C.J. p 171 note 38. 

Not a matter of trade or contract 
Street railroads are allowed to he 
established and are required to de- 
part, not as a matter of trade or con¬ 
tract but as a resuit of some particu- 
lar determination, on conslderation 
by an authorized board as to the pub¬ 
lic necessity and convenience of the 
Service at the particular time and 
place; the procedure being quasi- 
judicial and not merely a matter of 
Public business administration.— 
Boston, W. & N. Y. St. Ry. Co. v. 
Commonwealth, 17 N.E.2d 166, 301 
Mass. 283. 

50. Wis.—State v. Milwaukee, etc., 
R. Co., 92 N.W. 646, 116 Wis. 142. 

26 C.J. p 1011 note 62—60 C.J. p 171 
note 39. 


Acqulsltion pnrsnant to general act 

Franchises are some times obtained 
by the adoption of a charter in' a 
prescribed form containing a descrip- 
tion of the franchise to be exerclsed 
pursuant to the general act.—^Africa 
V. Knoxville, C.C.Tenn., 70 F. 729, re- 
versed on other grounds 77 F. 601, 23 
C.C.A. 252—26 C.J. p 1023 note 32. 

]LeaseB 

Contract between city and Street 
railroad granting leases and includ- 
ing during the term the right to oc¬ 
cupy public streets was in substance 
a “franchise.”—Murray v. Roberts, 
C.C.A.N.Y., 103 F.2d 889, certiorari 
dismissed 60 S.Ct. 1106, 311 U.S. 720, 
85 L.Ed. 469, and Murray v. City of 
New York. 60 S.Ct. 1106. 311 U.S. 720, 
85 L.Ed. 469. 

51. U.S.—^Potter v. Calumet Electric 
St. R. Co., aC.Ill.. 168 F. 521. 

60 C.J. p 172 note 42. 

52. La.—Shreveport Traction Co. v. 
Kansas City, etc., R. Co., 44 So. 
457, 119 La. 769. 


141 



§§ 19-21 


STREET EAILB0AD8 


83 C.J.S. 


but a step in the grant of a single indivisible fran- 
chise to construet and operate a Street railroad, and 
is not the grant of an independent franchise.®® 

§ 20. Who may Acquire and Exercise Right 

The right to construet and operate Street railroads 
may be acquired and exercised by corporatlons formed 
for that purpose or, where it is not othcrwlse provided 
by law, by natural persons, acting Individually, or as a 
partnership, or Joint-stock assoclatlon. 

Corporations formed for the purpose of construct- 
ing and operating Street railroads may exercise that 
right upon the streets of a municipality when duly 
authorized by the state, either directly or through 
the agency of a municipality,^4 and, although this 
right to construet, maintain, and operate a Street 
railroad is generally conferred on such a corpora- 

IV. DETERMINATION AS TO 

§ 21. In General 

Under some statutes, a certificate or finding by deslg- 
nated publlc authorities that public convenience and 
necessity require the construction of a proposed Street 
railroad Is a prerequisite to the right to construet and 
operate It. 

Under some statutory provisions relating to the 
construction and operation of Street railroads, the 
purpose of which is to restrain the construction of 
useless Street railroads, a certificate or finding by 
designated public authorities that public convenience 
and necessity require the construction of a proposed 


tion,®5 it may also be conferred on, and exercised 
by, natural persons, acting individually,^^ or as a 
partnership,67 or joint-stock association,58 except 
where the statutes authorizing the granting of such 
a right are applicable to corporations only.^® It has 
been held that a grant which is void because granted 
to individuals cannot be validated by an assignment 
thereof;®® but it has also been held that, notwith- 
standing, by statute, an individual cannot be au¬ 
thorized to construet and operate a Street railroad, 
he may nevertheless acquire the right by purchase, 
and may either organize a Corporation to construet 
and operate it or may transfer it unimpaired to a 
Corporation which is capable of exercising the fran- 
chise.61 A Street railroad franchise cannot be 
granted to an ordinary commercial railroad®2 or 
to a Corporation not authorized to engage in a 
Street railroad enterprise.®^ 

NECESSITY AND LOOATION 

Street railroad is a prerequisite to the right to con¬ 
struet and operate it.®® Statutes of this nature have 
been held not to apply to authorized routes of exist- 
ing corporations operating roads at the time of their 
passage,®® or to a Corporation purchasing the prop- 
erty of an existing Street railroad company at a 
mortgage foreclosure sale thereof.®^ 

Parallel road, A statutory provision requiring 
such a certificate or finding of public convenience 
and necessity in respect of a proposed Street rail¬ 
road from one town to another, in the public high- 


53- N.T.—^NTew Tork v. Bryan, 89 N. 
E. 467, 196 N.Y. 168. 

54. N.Y.—Potter v. Collis, 46 N.Y.S. 
471, 19 App.Dlv. 392, afflrmed 50 N. 

E. 413, 156 N.Y. 16. 

Power of municlpal corporatiori to 
construet and operate Street rail¬ 
road see Municlpal Corporations § 
1064. 

To whom grrant may be made by lo- 
cal authorities see Infra § 41. 

55. N.Y.—^Village of Pheenix v. Gan- 
non, 88 ISr.E. 1066, 196 N.Y. 471. 

Wis.—State v. Milwaukee, etc., R. 
Co., 92 N.W. 646, 116 Wis. 142. 

56. U.S.—Security Trust Co. v. Vil- 
lage of Grosse Pointe, D.C.Mich., 32 

F. 2d 706, afflrmed, C.C.A., 42 P.2d 
377. 

60 C.J. p 172 note 48. 

57. Minn.—Nash v. Lowry, 33 N.W. 
787, 37 Minn. 261. 

60 C.J. p 172 note 49. 


58, Tex.—^Beaumont Traction Co. v. 
State, 122 S.W. 616, 67 Tex.Civ. 
App. 605. 

69- 111.—Goddard v. Chicago, etc., R. 
Co., 66 N.B. 1066, 202 111. 362, af¬ 
flrmed 66 N.E. 1119, 202 111. 452. 

60 C.J. p 172 note 51. 

‘60,'111.—^Wllder^v. Aurora, etc., Elec¬ 
tric Traction Co„ 75 N.B. 194, 216 
111. 493. 

Tex.—San Antonio v. Rische, Civ. 
App., 38 S.W. 388. 

61. N.Y.—Village of Pheenix v. 
Gannon, 88 N.B, 1066, 196 N.Y. 471 
—Trojan R. Co. v. Troy, 109 N.Y.S. 
779, 125 App.Div. 362, afflrmed 89 
N.E. 1113, 196 N.Y. 6X4. 

62. Wis.—State v. Milwaukee, etc., 
R. Co., 92 N.W. 546, 116 Wis. 142. 

63. Minn.—International Lumber Co. 
V. American Suburbs Co., 137 N.W. 
396, 119 Minn. 77. 

60 C,J. p 172 note 66. 
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64. N.T.—^New York Cent., etc., R. 
Co. V. Buffalo, etc., Electric R. Co.,. 
89 N.Y.S. 418, 96 APP.Div. 471. 

65. N.T.—New Tork Cent., etc., R. 
Co. v. Buffalo, etc., Electric R. Co., 
supra. 

60 C.J. p 172 note 61. 

Certifleate by board of commissioners; 
see infra § 24. 

Finding by court see infra § 26. 

The Issae as to whether locations* 
for Street railroads are to be granted 
is determined broadly from the 
standpolnt of the public interest in. 
the Service, and not from the stand- 
point of payment for the right.—Bos¬ 
ton, W. & N. Y. St. Ry. Co. v. Com- 
monwealth, 17 N.E.2d 166, 301 Mass.. 
283. 

66. N.H.—In re Nashua St. R. Co., 41 
A. 858, 69 N.H. 276. 

60 C.J. p 173 note 62. 

67. N.T.—Syracuse, L. S. & N. R. 
Co. V. Carrier, 134 N.Y.S. 791, 145 
App.Div. 411. 
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ways, which will parallel another existing Street or 
steam railroad confers on a company which will be 
affected by the construction of the proposed road the 
right to be protected against it unless and until the 
required certificate has been found or obtained,®^ 
and such a certificate or finding is necessary where 
a part of the proposed line is within the public high- 
ways, although but a small part of the parallel line 
is so located.®^ 

§ 22. Authority and Permission of Munici- 
pality 

Under some statutes, the power of approving the 
route or location of a Street railroad is vested in the 
tnunicipal authoritiesi and they may, in making their 
decision, consider ali matters bearing on the suitable- 
ness of the proposed route or location. Where the power 
of determining such questions Is vested in the municipal 
councii, the propriety of, and public necessity for, addi- 
tional lines or extensions are for the councii to decide 
as a legislative matter. 

Under some statutes, the power of approving the 
route or location of a Street railroad is vested in 
the municipal authorities.*^® In making their deci- 
sion the municipal authorities may consider ali mat¬ 
ters bearing on the suitableness of the proposed 
route or location,but must consider the route or 
location as a whole and not with respect to particu- 
lar streets, one by one;'^^ and all the statutory re- 
quirements as to formal requisites of their decision 
must be complied with,*^® Where, however, the 
plan of the proposed route of a subway with loca¬ 
tion of stations is to be filed with the railroad com- 
missioners, subject to the approval of municipal au¬ 
thority, with a right of appeal therefrom to the 
commissioner, the number of stations on the sub¬ 
way to be established is a question to be determined 
by the commissioners,*^^ and the location of the sta¬ 


tions after determination by the board as to their 
number is subject to the approval or dissapproval of 
the municipal authorities,'^® and, in case they refuse 
to approve, their decision is subject to review by the 
board of commissionersJ® 

Power of mtinicipality to require or authorise ex¬ 
tensiori, A certificate of 'public convenience and 
necessity or assent of the commission as required 
by statute, discussed infra § 24, is also a condition 
precedent to the right of a municipality to compel 
the construction of a proposed extension.'^'^ Where, 
however, the power of determining such questions is 
vested in the municipal councii, the propriety of, 
and public necessity for, the additional lines or ex- 
tension are for the councii to decide as a legislative 
matter,'^^ and, in the absence of some provision for 
a judicial review, the determination of the councii 
as to the extension is ordinarily final, and cannot 
be interfered with by the courts,'^® unless, because 
of the extension in fact not being required by public 
convenience and necessity, the action of the coun¬ 
cii in determining on and directing the extension 
is arbitrary and unreasonable.®^^ 

Such an ordinance is presumed to be valid with 
respect to public necessity and reasonableness,®! but 
is not conclusive, and the Street railroad company 
is entitled to a hearing thereon in judicial proceed- 
ings,^2 in which proceedings the burden is on it of 
proving the unreasonableness and invalidity of the 
ordinance.83 Although a franchise ordinance re¬ 
serves to the common councii the right at any time 
to order the company to construet new lines, it can 
order the construction of a new line only where 
public convenience and necessity will be promoted 
thereby.®^ 


68. Conn.—^New England R. Co. v. 
Central R., etc., Co., 36 A. 1061, 69 
Conn. 47. 

60 C.J. i> 173 note 67. 

69. Conn.—^Nfew England R. Co. v. 
Central R., etc., Co., supra. 

70. Mass.—City of Cambridge v. 
Boston Elevated Ry. Co., 135 N.E. 
313, 241 Mass. 374. 

60 C.J. p 173 note 74. 

Consent by local authorities for use 
of streets for Street railroads gen- 
erally see infra §§ 37-52. 

71. Me.—^Appeal of Cherryfleld, etc., 
Electric R. Co., 50 A. 27, 95 Me. 
361. 

60 C.J. p 173 note 76. 

72. Me.—^Appeal of Cherryfleld, etc., 
Electric R. Co., suprsu 


73. N.H.—Lenoix v. Dover, etc.. St 
R. Co., 64 A. 1022, 72 N.H. 58. 

60 C.J. p 173 note 78. 

74. Mass.—Cambridge v. Railroad 
Coinr’s, 83 N.E. 869, 197 Mass. 574. 

75. Mass.—Cambrldg-e v. Railroad 
Comr's, supra. 

76. Mass.—Cambridge v. Railroad 
Com*rs, supra. 

77. Wis.—State v. Milwaukee Elec¬ 
tric Ry. & Llght Co., 172 N.W. 230, 
169 Wis, 183. 

78. Minn.—State v. St. Paul City Ry. 
Co., 230 N.W. 809, l80 Minn. 329. 

60 C.J. p 175 note 16. 

Consent of local authorities as con¬ 
dition precedent to extension of 
lines see infra § 83. 


79- Minn.—State v. St. Paul City Ry. 
Co., 142 N.W. 136, 122 Minn. 163— 
State V. St. Paul City Ry. Co., 135 
N.W. 976, 117 Minn. 316, Ann.Cas. 
1913D 139. 

BO. Minn.—State v. Duluth St. Ry. 

Co., 229 N.W. 883, 179 Minn. 548. 
60 C.J. p 175 note 18. 

81. Minn.—State v. St. Paul City Ry. 
Co.. 230 N.W. 809, 180 Minn. 329— 
State V. St. Paul City Ry. Co., 142 
N.W. 136, 122 Minn. 163. 

82. Minn.—State v. St. Paul City Ry. 
Co., 142 N.W. 136, 122 Minn. 163. 

83. Minn.—State v. St. Paul City Ry. 
Co., 230 N.W. 809, 180 Minn, 329. 

84. Minn.—State v. St. Paul City Ry. 
Co.. 142 N.W. 136, 122 Minn. 163— 
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§ 23. Petition and Consent of Property Own- 
ers 

Commissioners prescribing the method and manner 
of construction of a Street railroad shouid, if possible» 
avoid injury to the owner of the fee of the highway or the 
adjoining owner, and such owners are entitied as of 
right to an opportunity to establish before the commis¬ 
sioners, and the court on appeal, that a proposed iocation 
or method of construction will cause them speclal dam- 
age. 

As discussed infra § 54, while the legislature may 
usually authorize the construction and operation of 
a Street railroad without the consent of the abutting 
owners, such consent may be required under the 
provisions of some constitutions or statutes. Where 
the matter of determining the Iocation of a Street 
railroad is intrusted to a board of commissioners, it 
is the duty of the commissioners in prescribing the 
method and manner of construction to protect the 
rights of the general public, as far as consistent with 
the execution of the railroad company’s franchise, 
by ways reasonably practicable, and at the same time 
to do no greater injury to the owner of the fee of 
the highway, or the adjoining owner, than follows 
from the necessary exercise of the company^s fran¬ 
chise and every owner of the fee in a highway 
over which a Street railway proposes to locate and 
every adjoining owner is entitied as of right to an 
opportunity to establish before the commissioners, 
and the court on appeal, that a ^proposed Iocation or 
method of construction will cause him special dam- 
age.86 However, where such owners appear and 
file their petition of protest to the approval of the 
plan of Iocation and have a hearing thereon before 
the commissioners, they cannot object thereafter 
that there was a failure to give them notice of such 

proceedings.87 

§ 24. Appointment, Povsrers, and Proceedings 
of Commissioners 

a. In general 

b. As to extension of lines 

a. In General 

Under some statutes, a certlflcate by a designated 
board of commissioners that public convenience and 


necessity require the construction of a Street railroad is 
a prerequisite to the right to construet and operate it. 
The determination of the commission with respect to a 
change of Iocation may be final. 

Under some statutes, a certificate by a designated 
board of commissioners that public convenience and 
necessity require the construction of a Street rail¬ 
road is a prerequisite to the right to construet and 
operate it^® Where the commissioners find that a 
Street railroad properly constructed and operated 
over the route described in the franchise contract 
will, under proper conditions, be of great benefit to 
the community, the commission is without authority 
to refuse its permission for, and approval of, the 
construction of the railroad and the exercise of the 
franchise, because of limitations imposed by the 
municipal authorities on the franchise contract 
nor can the mere possibility of future contingencies 
which may arise in a period of years properly be 
considered as reasons for declining to sanction the 
construction of the Street railroad line, and for with- 
holding a certificate of public convenience and nec¬ 
essity. 

Under some statutes, it is required that there be 
a public hearing on a petition for a permit to op¬ 
erate certain lines, and such requirement con¬ 
templatas a quasi-judicial proceeding in which a 
majority of the commissioners must participate in 
the decision after considering and weighing the evi- 
dence.91 However, such evidence is properly re- 
ceived and the matter heard in the first instance 
by an employee of the public Utilities department 
designated by the chairman with the concurrence of 
the commissioners.®^ Where the statute provides 
that ali decisions of a commissioner shall be the 
decisions of the commission when approved and 
confirmed by it, the determination of a commis¬ 
sioner, adopted by the commission, that the public 
interest requires the construction and operation of 
a Street railroad on the route over which a particu- 
lar Corporation has acquired its franchise, as far as 
it deals with matters of fact, becomes the determi- 
ation of the commission.®3 

Location in general, A public commission may 
be vested with power to fix and determine the loca- 


State ex rei. City of St. Paul v. St. 
Paul City Ry. Co., 81 N.W. 200, 78 
Minn. 331. 

BB. Conn.—^Appeal of Norton, 78 A. 
593, 84 Conn. 40. 

86. Conn.—^Appeal of Norton, supra. 
87- Conn.—^Appeal of Norton, supra. 


88. N.T.—^Manhattan Bridge Three 
Cent Line v. Brooklyn Heights R. 
Co., 139 N.Y.S. 216, 78 Miae. 220, 
afflrmed 144 N.T.S. 623, 169 App. 
Div. 667, afflrmed 119 N.B. 1068, 222 
N.T. 718. 

60 C.J. p 172 notes 69, 61. 

89. N.T.—People v. Willcox, 89 N.E. 
469, 196 N.T. 212. 


90. N.T,—^People v. Willcox, supra. 

91. Mass.—City of Malden v. Metro¬ 
politan Transit Authority, 104 N.E. 
2d 428, 328 Mass. 491. 

92. Mass.—City of Malden v. Metro¬ 
politan Transit Authority, supra. 

93. N.T.—People v. Willcox, 89 N.E. 
469, 196 N.T. 212. 
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tion of a Street railroad,^^ and in the absence of 
a statute to the contrary, the fact that a location, 
approved by commissioners, is merely a temporary 
location does not render it invalid.95 

Change of location. Under a statute permitting 
the location of a Street railroad to be changed under 
the direction of the public Utilities commission, the 
determination of the commission with respect to the 
change is final,^® and the fact that the clerk of the 
commission fails to give the required notice of the 
determination to all parties of record does not de- 
prive the Street railroad company of its right to 
construet and operate its road;^^ but, where the 
statute requires the consent of the local authorities 
to the construction and operation of a Street rail¬ 
road, as discussed infra § 40, a public commission 
cannot order the company to remove its line of 
railroad from one Street where it has a franchise to 
another Street in such city where it does not have a 

franchise.^ s 

Location on private land. Under a statute which 
gives a Street railroad company which cannot pro- 
cure the right to use private land outside a high- 
way, by agreement with the owners, the right to 
take, by condemnation, such land as may be neces- 
sary for the proper operation of the road within 
the limits of the route previously laid out, subject 
to the approval of the layout and location of its 
line by designated commissioners, a Street railroad 


company is not entitled to have a petition for the 
approval of its right of way by the commissioners 
entertained and approved until the company has se- 
cured by agreement, or by condemnation, the right 
to locate its line over private property,^® and until 
a plan of location has been adopted by the com- 
pany.i Although an application for such approval 
should allege these facts,2 the proceeding is an in- 
formal one before the administrative tribunal, 3 and 
the commissioners may act without such allegations 
if there is proof before it of such faets.^ Approval 
of the taking of a certain amount of land is not 
an approval of the location and taking of a small- 
er amount.^ 

h. As to ISxtension of Lmes 

It is sometimes required that a public commission or 
board grant a certificate of public convenience and neces- 
sity before an extenslon of the line of a Street railroad 
may be constructed. 

Under some provisions of law, a certificate of 
public convenience and necessity, by a public utility 
commission or board, is required as a prerequisite to 
the construction of an extension of the line of a 
Street railroad.® The requirement, however, does 
not apply to a company which was incorporated and 
had begun proceedings for an extension, under a 
prior statute, before the enactment of the later 
statute;*^ and, unless the statute includes prior cor- 
porations, the requirement of such a certificate does 


94. Mass.—Daniels v. Common- 
wealth Ave. St. R. Co., 66 N.E. 715, 

175 Mass. 518. 

Tnniiel railroad 

Under the provisions of the Rapid 
Transit Act. the rapid transit com¬ 
missioners flx and determine the 
route of a tunnel railroad in New 
York City.—^Hudson, etc., R. Co. v. 
Wendel. 85 N.E. 1020, 193 N.T. 166. 

95. Mass.—^Daniels v. Common- 
wealth Ave. St. R. Co., 66 N.E. 716, 

176 Mass. 618. 

96. Me.—^Parsons v. Waterville, etc., 
St. R. Co., 63 A. 728, 101 Me. 173. 

97. Me.—Parsons v. Waterville, etc., 
St. R. Co., supra. 

98. Okl.—City of Tulsa v. Corpora¬ 
tion Commission, 221 P. 1000, 96 
Okl. 180. 

99. Conn.—^Appeal of Morton, 78 A. 
693, 84 Conn. 40. 

60 C.J. p 174 note 91. 

1 . Conn.—Stevens v. Connecticut Co., 


84 A. 361, 86 Conn. 36, Ann.Cas. 
1913D 697. 

60 C.J. p 174 note 92. 

2. Conn.—Appeal of Norton, 78 A. 
593, 84 Conn. 40. 

60 C.J. p 174 note 93. 

3. Conn.—Stevens v. Connecticut 
Co., 84 A. 361, 86 Conn. 36, Ann.Cas. 
1913D 697. 

60 C.J. p 174 note 94. 

4. Conn.—Stevens v. Connecticut 
Co., supra. 

60 C,J. p 174 note 95. 

5. Conn.—Stevens v. New York, N. 
H. & H. R. Co., 78 A. 440, 83 Conn. 
603. 

e, -VV^is.—state v. Milwaukee Elec¬ 
tric Ry. & Light Co., 172 N.W. 230, 
169 Wis. 183. 

60 C.J. p 174 note 3. 

Right and duty to construet exten¬ 
sione and new lines in general se e 
infra § 83. 

‘^ConveiileiLce” and <<neoessity” re¬ 
quired to support order of commerce 
commission in respect of extension of 
streetear line are those of public, 
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not of individuals; fact that consid- 
erable number of individuals might 
find it sllghtly more convenient to* 
walk one or two blocks less to exist- 
ing streetear lines did not establish 
case of public convenience and neces¬ 
sity which would require commerce 
commission to order extension of 
streetear line or installatlon of bus 
Service.—0’Keefe v. Chicago Rys. 
Co., 188 N.E. 815, 364 111. 646. 

Flndings 

Where Public Service Commission 
found that extensions of two lines 
of Street rallway company were re¬ 
quired by public convenience and 
necessity and that operation of pro- 
posed extensions would not Impair 
company's earnlngs so as to prevent 
an adequate rate of return, findlng 
would not be disturbed unless court 
determined that it was unsupported 
by substantia! evidence.—^Milwaukee 
Elee. Ry. & Transport Co. v. Public 
Service Commission, 62 N.W.2d 876, 
261 Wis. 299. 

7. N.Y.—^New York Cent., etc., R. Co. 

V. Auburn Interurban Electric R. 

Co., 70 N.B. 117, 178 N.Y. 76. 
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not apply to a previously and specially chartered 
Corporation in respect of an extension of its road, 
as authorized by its act of incorporation.^ An ex- 
tenav.on of the railroad within the meaning of such 
a requirement does not include the construction of 
a transmission line, outside the right of way, for 
high-tension current.® ^ 

Under its power to authorize an extension, it has 
been held that the commission may authorize the 
construction of an additional track not connected 
with existing tracks, except by the tracks of an- 
other railroad company;!® but statutory power to 
order the construction of additional tracks and such 
changes, etc., as may promote the security and con- 
venience of the public or secure adequate Service, 
etc., does not authorize the commission to compel 
a Street railroad company to extend its line into new 
territory, in the absence of authority in its charter 
therefor,!! or where the extension, in the best judg- 
ment of the directors of the company, will resuit in 
loss .12 The power of a municipality to require or 
authorize an extension of lines and the necessity of 
assent by the commission as a condition precedent to 
the right of a municipality to compel the construc¬ 
tion of a proposed extension are discussed supra § 
22 . 

New line, A statute which requires such certifi- 
cate or approval by a commission where the exten¬ 
sion constitutes a new and independent line applies 
only where there is an attempt to construet a road 
under the guise of an extension.^® 

§ 25. Authority and Determination by Court 

A flnding by a court that public convenience and 
necessity require the construction of a proposed Street 


railroad is, under some statutes, a prerequisite to the 
right to construet and operate it. 

Under some statutes, a finding by a designated 
court that public convenience and necessity require 
the construction of a proposed Street railroad is 
a prerequisite to the right to construet and operate 
it.i^ 

§ 26. Review of Determination 

a. In general 

b. As to location 

a. In General 

Under some statutes an appeal may be taken to a 
designated court, from a decision of the commissioners 
or finding of a lower court, as to whether public con¬ 
venience requires the construction or extension of a Street 
railroad; but ordinarily the court may review the pro- 
ceedings only as to ruiings of law and not as to findings 
and decisione on questions of fact, except to determine 
whether there was sufficient evidence to support the deci¬ 
sion or finding. 

Under some statutes an appeal may be taken to a 
designated court, from a decision of the commis¬ 
sioners or finding of a lower court, as to whether 
public convenience requires the construction of a 
Street railroad,^^ and it has been held that an ap¬ 
peal may be taken by the commission from an order 
of the court reviewing its order.i® On such ap¬ 
peal the reviewing court may, by rule or otherwise, 
specify the time of hearing and notice to be given 
to the interested persons,!^ and may review the pro- 
ceedings of the board of commissioners or lower 
court only as to ruiings of law and not as to findings 
and decisions on questions of fact,^® except to de¬ 
termine whether there was sufficient evidence to 
support the decision or finding.^® No evidence car. 
be heard by the reviewing court except proof of 


8. N.H.—In re Nashua St. R. Co., 
41 A. 858, 69 N.H. 276—Petitlon of 
Keene Electric R. Co., 41 A. 775, 68 
N.H. 434. 

9. N.T.—Syracuse, etc., R. Co. v. 
Carrier, 134 N.Y.S. 791, 149 App. 
Div. 411. 

10. Mass.—^Daniels y. Common- 
wealth Ave. St. R. Co.. 66 N.E. 716, 
176 Mass. 618—South Boston R. 
Co. v. Mlddlesex R. Co., 121 Mass. 
485. 

11. Md.—Towers v. United Rys. & 
Electric Co. of Baltimore, 96 A. 170, 
126 Md. 478. 

Mo.—State ex rei. United Rys. Co. of 
St. Liouls v. Public Service Com¬ 


mission of Missouri, 192 S.W. 968, 
270 Mo. 429. 

12. Md.—Towers v. United Rys. & 
Electric Co. of Bal timore, 95 A. 
170, 126 Md. 478. 

13. N.Y.—^Delaware, etc., R. Co. v. 
Syracuse, etc., R. Co., 69 N.Y.S. 
1035, 28 Misc. 456, affirmed 60 N. 
Y.S. 386, 43 App.Div. 621. 

60 C.J. p 176 note 12. 

14. Conn.—^New England R. Co. v. 
Central R., etc., Co., 36 A. 1061, 69 
Conn. 47. 

60 C.J. p 172 notes 60, 61. 

16. Me.—^In re Portland R. Exten¬ 
sion Co., 48 A. 119, 94 Me. 566. 

60 C.J. p 175 note 23. 

16. N.Y.—^People ex rei. South Shore 
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Traction Co. v. Willcox, 89 N.E. 
469, 196 N.Y. 212. 

60 C.J. p 176 note 24. 

17. N.Y.—In re Wood, 73 N.E. 661, 
181 N.Y. 93. 

18. Mass.—^Paine v. Newton St. R. 
Co., 77 N.E. 1026, 192 Mass. 90. 

60 C.J. p 176 note 26. 

19. N.Y.—In re Wood, 73 N.E. 661, 
181 N.Y. 93. 

60 C.J. p 176 note 27. 

SyldetLce warrauted detennlnatlo]! 

of public Utilities department that 
permit to metropolitan transit au¬ 
thority to operate trackless trolleys 
on designated public ways was in the 
public interest.—City of Malden v. 
Metropolitan Transit Authority, 104 
N.E.2d 428, 328 Mass. 491. 
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the evidence that was before the board or court 
when the rulings complained of were made,20 and, 
although the statute does not provide that a copy of 
the evidence shall be certified to the court, such 
certification must be deemed implied.^^ On appeal 
from a decision refusing a certificate of necessity 
the company should allege enough to show that the 
court has jurisdiction, and that the company had the 
right to apply for an approval of its route,^^ and 
the court, on a review of the testimony taken before 
the commissioners, and of the maps and papers on 
file, together with the findings, may order the grant- 
ing of such certificate.23 

As to extension, On an application to a public 
commission for approval of a proposed extension 
of lines, whether there is a necessity for extended 
Service is a question of fact for determination by 
the commission, and where the evidence supports the 
finding of necessity, there is no basis for judicial 
interference on appeal.24 Where power to review 
a determination of municipal authorities as to an 
extension of a Street railroad line is vested in a 
public commission, it may determine whether the 
requirement of such extension is just and reason- 
able,25 and its decision will not be disturbed on ap¬ 
peal to the proper court, unless shown by the record 
to be erroneous.23 

b. As to Location 

A person whose property rights are Injurlously af- 
fected by unauthorized or frregular action may appeal 
from an order or decision of commissioners or a tribunal 
as to the route or location of a Street railroad; and on 
such appeal questlons submitted to the commissioners as 
an administrative tribunal cannot be tried de novo, but 
there may be a triai or review of Judicial questions. 

Under a statutory provision authorizing a person 
aggrieved to appeal from an order or decision as 


§ 26 

to the route or location of a Street railroad, a per¬ 
son is aggrieved when his property rights are in- 
juriously affected by the unauthorized or irregular 
action of the commissioners or tribunah^*^ and if 
such fact appears on the face of the proceedings, he 
may appeal to have the order set aside,^® and on ap¬ 
peal he assumes the position of plaintiff in equity, 
with the burden of proving that the commissioners 
or tribunal acted without authority or irregularly.29 

On appeal from a determination as to location, 
questions submitted to the commissioners as an ad¬ 
ministrative tribunal cannot be tried de novo but 
there may be such a triai or review of judicial 
questions,®^ and, therefore, unless a specification 
of reasons is required by statute,32 if the objector 
alleges the fact that he was aggrieved, he need not 
state the grounds there for,3 3 and any illegality in 
the commissioners* order cannot be controlled or 
limited by the reasons of appeal.3 4 Where the stat¬ 
ute makes an appeal a supersedeas of the order 
appealed from until final action of the court there- 
on, an order approving the location on, and the 
taking of, land for a Street railway, becomes of no 
binding force on appeal therefrom.35 Where the 
appeal is taken by the railroad company, if ob- 
jectors appear and are heard, it is immaterial that 
they were not given notice of the appeal.36 

On an application to a public commission for ap¬ 
proval of a proposed extension of lines, whether 
the proposed route is a practicable one is a ques¬ 
tion of fact for determination by the commission, 
and where the evidence supports the finding of 
practicability, there is no basis for judicial inter¬ 
ference on appeal.37 

Motion to erase appeal from the commissioners to 


20. Mass.—^Paine v. Newton St. R. 
Co.. 77 N.E. 1026. 192 Mass. 90. 

21. KT.T.—In re Wood, 73 N.E. 661, 
181 N.Y. 93. 

22. Me.—^In re Mllbrldare, etc., R. 
Od., 61 A. 818, 96 Me. 110. 

23. N.T.—In re Wood, 73 N.E. 661, 
181 N.Y, 93, 34 N.Y.Clv.Proc. 127. 

24. N.Y.—Utica Transit Corp. v. 
Peinberg, 100 N.Y.S.2d 916, 277 
App.Div. 464. 

aavldeiLoe beld BoAoleiLt 

(1) To support commissiones flnd- 
Ingr of necessity for extended Serv¬ 
ice and practicability of route.—^Uti¬ 
ca Transit Corp. v. Feinberg*, supra. 

(2) To sustain commission's denlal 
of application for extension of line. 


—0’Keefe v. Chicago Rys. Co., 188 
N.E. 815, 364 111. 645. 

25. Chio.—City of Cincinnati v. 
Public Utilities Commission, 110 N. 
E. 461, 91 Ohio St. 331, Ann.Cas. 
1916B 1081. 

60 C.J. p 176 note 33. 

26. Ohio.—City of Cincinnati v. Pub¬ 
lic Utilities Commission, supra. 

27. Conn.—^Appeal of Norton, 78 A. 
587, 84 Conn. 24. 

60 C.J. p 176 note 37. 

28. Conn.—^Appeal of Norton, supra. 
60 C.J. p 176 note 38. 

29. Conn.—Stevens v. Connecticut 
Co., 84 A. 361, 86 Conn. 36, Ann. 
Cas.l913D 697. 

60 C.J. p 176 note 39. 
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30. Conn.—Stevens v. Connecticut 
Co., supra. 

31. Conn.—^Appeal of Norton, 78 A. 
687, 84 Conn. 24. 

60 C.J. p 177 note 41. 

32. Conn.—^Appeal of Norton, supra. 

33. Conn.—Appeal of Norton, supra. 
60 C.J. p 177 note 43. 

34. Conn.—^Appeal of Norton, supra. 

35. Conn.—^New York, etc., R. Co, v. 
Stevens, 69 A. 1052, 81 Conn. 16. 

36. Conn.—^Appeal of Norton, 78 A. 
687, 84 Conn. 24. 

37. N.Y.—Utica Transit Corp. v. 
Feinberg, 100 N.Y.S.2d 916, 27'i 
App.Div. 464. 
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the court, for want of jurisdiction, adinits well 
pleaded facts and contests the right of appeal on 
any and every ground,38 and will not be granted 
unless such want of jurisdiction appears plainly 
on the face of the record.^8 is not essential to 
an appeal from an order granting such a motion 
that a formal judgment be filed and placed on 

record.^0 

From decision of municipal officers. Where the 
power to locate the route of a Street railroad 
through a township is conferred by statute on the 
supervisor and highway commissioner, it has been 
held that courts have no power to review their 
action.‘^i Under statutes authorizing an appeal to 
public commissioners from an order of municipal 
officers as to route or location, an appeal of this 
nature may be made from an order locating the 
tracks of a Street railroad whose gencral route has 
been established by judicial decree;^^ and, on such 
appeal, the municipal authorities who have enter- 
tained the petition for a location cannot raise the 
question that the petition was not authorized by 
the directors of the company, and that there was 
no party plaintiff before them.'^^ ^ further provi- 
sion of the statute that the decree of the commis- 
sioners on such appeal shall be final on all questions 
of fact includes the determination whether the in- 
terests of the public require certain conditions and 


limitations imposed by the municipal authorities.^^ 
Such a decree is not invalid for want of notice 
of appeal to the municipality, if the mayor and 
aldermen were duly notified of the petition of ap¬ 
peal and hearing thereon, according to the orders of 
the commissioners;^5 nor can these officers raise 
the further objection that abutting landowners were 
not made parties to the proceeding and given notice 
thereof.48 

Where the statute authorizes an appeal from any 
decision or order of the municipal authorities, and 
provides that the petition of appeal shall state spe- 
cifically the portions of the decision appealed from, 
the power of the commissioners to review the whole 
order is not taken away by the fact that only certain 
portions of the order as specified by appellant are 
objectionable,^*^ and the commissioners may affirm, 
disaffirm, or modify the order appealed from as they 
deem equitable.^s If the board of commissioners fails 
to exercise the power of review given it by statute, 
the court, on appeal from the decision of the board, 
is not required to make a decision of its own,^® 
but may annui the decision of the board and direct 
it to proceed further,and may direct the com¬ 
missioners to exercise their equitable powers in 
disposing of the appeal to them from the decision 
of the municipal authorities.51 


V. TRANCHISES OR PRIVILEG-ES UT STREETS, ROADS, OR BRIDOES 
A. GRANTS OF FRANCHISES OR PRIVILEGES 


1. In General 


§ 27 » Necessity 

In order that a Street railroad company may carry out 
“the purpose of its existence by constructing and operating 
its road on and along the streets of a municipality, it 
must have a further exercise of sovereign power in its 
behalf, by a grant of such right from the municipality, 
under authority from the leglslature, or by a grant 
directiy by the state leglslature. 


The charter or articles of incorporation of a 
Street railroad company give it but the bare power 
to exist,52 and in order that it may carry out the 
purpose of its existence by constructing and operat¬ 
ing its road on and along the streets of a munici¬ 
pality, it must have a further exercise of sovereign 
power in its behalf, by a grant of such right from 


‘38. Conn.—-Appeal of Norton, 78 A. 
593, 84 Conn. 40. 

39, Conn.—Appeal of Norton, 78 A. 

687, 84 Conn. 24. 

«0 C.J. p 177 note 49. 

■40. Conn.—^Appeal of Norton, supra. 
60 C.J, p 177 note 50. 

■41. Mich.—Silsby v. Lyle, 76 N.W. 
886, 117 Mich. 327. 

N.H.—^Boston, etc., R. Co. v. 
Portsmouth, 61 A 664, 71 N.H. 21. 


43. N.H.—Boston, etc., 
Portsmouth, supra. 

R. 

Co. V. 

44. N.H.—Boston, etc., 
Portsmouth, supra. 

R. 

Co. V. 

45. N.H.—^Boston, etc., 
Portsmouth, supra. 

R. 

Co. V. 

46. N.H.—Boston, etc., 
Portsmouth, supra. 

R. 

Co. V. 


47- Conn.—^Appeal of Waterbury, 61 
A 647, 78 Conn. 222. 


48- Conn.—^Appeal of 'Waterbury, su¬ 
pra. 


49. Conn.—^Appeal of Waterbury, 
supra. 

50. Conn.—Appeal of Waterbury, 
supra. 

51. Conn.—Appeal of Waterbury, 
supra. 


59. 111.—^People V. Suburban R. Co., 
63 N.B. 349, 178 111. 594, 49 L..R.A. 
650. 

Tex.—Pt. Worth St. R. Co. v. Rose- 
dale Co., 4 S.W. 634, 68 Tex. 169. 
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the municipality, under authority from the legisla- 
ture, or by a grant directly by the state legisla- 
ture.S3 Whatever consents are required by statute 
must be obtained before the company acquires any 
right to build, as discussed infra §§ 40, 54, and the 
unauthorized occupation of a Street or highway by 
a Street railroad company is a nuisance per se, as 
considered infra § 28. Where authority to use 
streets and roads is derived directly from the leg- 
islature, a Street railroad company is not entitled 
to occupy a Street or public road even temporarily, 
unless such right is clearly conferred by its char- 
ter;54 but, when the company is acting withiii ex- 
press charter authority, it is not subject to interfer- 
ence by a municipality.^ 5 

Interurban Service, The operation on a Street 
railroad of cars reasonably suited for Street car 
Service, which render reasonable or prescribed Street 
car Service, do not subject the adjacent property 
within the city limits to an additional servitude, by 
the fact that they start from, or are destined for, 
points outside the city limits, and, hence, their opera¬ 
tion does not require any franchise additional to the 
urban streetcar franchise,^® and an injunction will 
not lie to restrain the company, having no fran¬ 
chise for interurban Service, from carrying passen- 


gers out of or into the city on cars rendering the 
usual Street railway Service while passing along the 
city streets.® 7 

§ 28. - Effect of Unauthorized Entry on, 

or Occupation of, Streets, Roads, or 
Bridges 

The unauthorized entry on, or occupation of, a Street 
or highway by a Street railroad company constitutes a 
nuisance or a continuing trespass which may be re- 
strained by injunction at the suit of public authorities or 
persons sustaining injury; and local authorities have the 
right to compei a Street railroad to remove its property 
from streets occupled without authority. 

The unauthorized entry on, or occupation of, a 
Street or highway by a Street railroad company con¬ 
stitutes a nuisance®® which may be enjoined at the 
suit of the state,®9 of the local authorities from 
whom consent or a franchise is necessary,®^ or by 
any person sustaining peculiar injury not common to 
the general public.®^ Such use has also been regard- 
ed as a continuing trespass®^ which cannot ripen into 
a right as against a city in its govemmental capacity 
or as against the public,®® and may be restrained by 
injunction.®^ The local authorities have the right 
to compei a Street railroad to remove its property 
from streets occupied without authority,®® and this 


53. U.S.—Blair v. Chlcago, 111., 26 S. 
Ct. 427, 201 U.S. 400, 60 L.Ed. 801. 

60 C.J. p 178 note 67. 

Consent of local authorities see in¬ 
fra §§ 37-62. 

Power of state legislature or munici¬ 
pality to grant use of streets to 
Street railroad company see Mu- 
nicipal Corporatlons § 1726 b. 

54. Va.—^Norfolk R., etc., Co. v. Con¬ 
solidated Turnpike Co., 40 S.E. 897, 
100 Va. 243. 

60 C.J. p 178 note 71. 

55. U.S.—Cltizens* St. R. Co. v. 
Memphis, C.C.Tenn., 63 P. 716. 

60 C.J. p 178 note 72. 

56. Wis.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Light Co., 
180 N.W. 339, 181 N.W. 821, 173 
■Wis. 400, 13 A.Li.R. 802, overruling 
Tounkin v. Milwaukee Light, Heat 
& Traction Co., 98 N.W. 216, 120 
Wis. 477. 

57. Wis.—City of Milwaukee v. Mil¬ 
waukee Electric Ry. & Light Co., 
180 N.W. 339, 181 N.W. 821, 173 
Wis. 400, 13 A.L.R. 802, overruling 
Younkln v. Milwaukee Light, Heat 
& Traction Co., 98 N.W. 215, 120 
Wis. 477. 

58. 111.—^McEnlry v. Tri-Clty Ry. 
Co., 98 N.E. 227, 264 IlL 99. 

60 C.J. p 178 note 77. 


59. lowa.—State v. Des Moines City 
Ry. Co., 140 NW. 437, 169 lowa 
269. 

Pa.—^Attorney General v. Lombard, 
etc., R. Co., 10 Phila. 352. 

60. N.J.—Qrey v. New York & P. 
Traction Co., 40 A. 21, 66 N.J.Eq. 
463. 

60 C.J. p 178 note 79, 

Complalnt dlsmissed 
N.Y.—City of New Rochelle v. West- 
chester Elee. R. Co., 29 N.Y.S.2d 
806, 176 Misc. 1044, afflrmed 29 N. 
Y.S.2d 719, 262 App.Div. 874, appeal 
denied 30 N.Y.S.2d 496, 262 App. 
Div. 961, afflrmed 42 N.B.2d 23, 288 
N.Y, 571, certiorari denied 63 S.Ct. 
64, 317 U.S, 663, 87 L.Ed. 633. 

BvideiLce 

In action by city to enjoin opera¬ 
tion of trolley line over streets, the 
absence of evidence that defendant 
company had previously been lessee 
of trolley line of company which held 
franchise but which surrendered its 
capital stock to defendant did not 
warrant finding that defendant was 
operating without a franchise, where 
certificate of the surrender admitted 
in evidence stated that it was given 
pursuant to statute which did not au- 
thorize transfer to railroad which 


was not a lessee.—City of New Ro¬ 
chelle V. Westchester Elee. R. Co., 
supra. 

61. Pa.—^Lehigh Coal, etc., Co. v. 
Intercounty St. R. Co., 31 A. 471, 
167 Pa. 76. 

60 C.J. p 178 note 80. 

Suit by abutting landowner see in¬ 
fra § 101. 

62. Wis.—City of Milwaukee v. Mil- 
, waukee Electric Ry. & Light Co., 

180 N.W. 339, 181 N.W. 821, 173 
Wis. 400, 13 A.L.R. 802. 

63. Wis.—City of Milwaukee v. Mil¬ 
waukee Electric Ry. & Light Co., 
supra. 

64. Mich.—City of Detroit v. Detroit 
United Ry., 137 N.W. 645. 172 Mich. 
136, afflrmed 33 S.Ct. 697, 229 U.S. 
39, 57 L.Bd. 1066. 

Wis.—City of Milwaukee v. Milwau¬ 
kee Electric Ry. & Light Co., 180 
N.W. 339, 173 Wis. 400, 13 A.L.R. 
802, modifled on other grounds 181 
N.W. 821, 173 Wis. 400. 

65. Ind.—^Indiana Rys. & Light Co.' 
V. City of Kokomo, 108 N.E. 771, 
183 Ind. 543. 

60 C.J. P 179 note 84. 
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right cannot be lost by laches®® or by estoppel.®*^ 

Local authorities cannot, however, abate a Street 
railroad as a nuisance except by due process of 
law;68 and threats of tearing up the tracks by the 
municipality gives the company a right of action 
against the municipality by injunction.^^ Where a 
highway is occupied without the required consent, 
the local authorities may sue for damage to the 
highway,*^® but it has been held that such authorities 
may not recover for the use and occupation of the 
highway,71 or for damages for trespass,72 where no 
effort was made to prevent the illegal act. A Street 
railroad company operating without authority has 
the right at once to cease its service and take up its 
tracks,7 3 and, although it is without legal right to 
operate its road, it nevertheless has a property right 
in the rails, ties, poles, and wires which it has placed 
in the Street which even the legislature cannot take 
away.74 

Questioning right of another company to occupy 
Street, A company which has not obtaified the req¬ 
uisite consent has no standing to question the right 
of another company, subsequently incorporated, to 
occupy streets, covered by the prior charter of the 
complaining company,76 and this is true whether 
the second company has received76 or has not re- 
ceived77 the consent of the authorities. 

Bridges, Where a company has failed to obtain 
the consents made necessary by statute, a railroad 
company may enjoin the construction of tracks over 
its bridge for the purposes of the electric railway, 
although the municipality in which the bridge is sit- 
uated has given its consent, and although the Street 


railway company has offered to reconstruet and 
strengthen the bridge so that it will be safe for the 
use of electric cars.78 

§ 29. Power to Grant 

a. In general 

b. Exclusive rights 

a. In General 

Although a franchise to occupy streets may be grant- 
ed by a'municipality in pursuance of delegated author¬ 
ity, it Is in fact granted by the state through the agency 
of the municipality, and the legislature may eniarge the 
rights conferred by franchise of the municipality. 

Since, has been discussed in Municipal Corpora- 
tions § 1726 b, in the absence of constitutional 
provisions to the contrary, a franchise to use the 
streets of a municipal Corporation can be granted 
only by the legislature or its duly authorized agent, 
strictly speaking, the municipality has no inherent 
power to grant such a franchise or privilege, al¬ 
though such power may be delegated to it by the 
state. Accordingly, although the franchise to oc¬ 
cupy streets is granted by a municipality in pur¬ 
suance of delegated authority, it is in fact granted 
by the state through the agency of the munici- 
pality.73 The legislature, therefore, can eniarge the 
rights conferred by a franchise granted by a mu¬ 
nicipality,either directly or through some other 
body.si Where the streets on which the road may 
-be constructed are designated by legislative grant, 
municipal consent to construet roads on streets not 
designated will not authorize construction of roads. 
thereon,62 since such consent cannot supply the 
want of power.33 Under some statutes, a public 


66. N.J.—Trenton & Mercer County 
Tractlon Corporation v. Inhabitants 
of Ewing Tp., 107 A. 41^, 90 N.J. 
Eq. 560. 

67- Ind.—Indlana Rys. & Llght Co. 
V. City of Kokomo, 108 N.B. 771, 
183 Ind. 543. 

60 C.J. p 179 note 86. 

68. Ohio.—Mill Creek Valley St. R. 
Co. V. Carthaee, 18 Ohio Cir.Ct. 216, 
9 Ohio Cir.Dec. 833. 

60 C.J. p 179 note 87. 

69. Ohio.—Mill Creek Valley St. R. 
Co. V. Carthaee, supra. 

70. Ohio.—Citizens’ Electric R. Co. 
V. Richland County, 46 N.E. 60, 56 
Ohio .St. 1. 

71. KT.—City of New York v. Stat- 
en Island Rapid Transit Ry. Co., 14 
N.B.2d 803, 277 N.Y. 485. 

72. N.Y.—City of New York v. Stat- 


en Island Rapid Transit Ry. Co., 
supra. 

73. U.S.—^Henry L. Doherty & Co. v. 
Toledo Rys. & Lieht Co., D.C.Ohio, 
254 F. 597, 

74. U.S.—Cleveland Electric R. Co. 
V. Cleveland, 27 S.Ct. 202, 204 U.S. 
116, 51 L.Ed. 399. 

N.J.—Jersey City v. North Jersey 
St. R. Co., 67 A. 113, 74 N.J.Law 
774. 

75. Pa,—^Larimer, etc., R. Co. v. Lar- 
Imer St. R. Co., 20 A. 670, 137 Pa. 
533. 

60 C.J. p 179 note 92. 

76. Pa.—Coatesville, etc., St. R. Co. 
V. Uwchlan St. R. Co., 18 Pa.Super. 
524. 

77. Pa.—Larimer, etc., R. Co. v. Lar- 
imer St. R. Co., 20 A. 670, 137 Pa. 
533. 

60 C.J. p 179 note 94. 
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78- Pa.—Pennsylvania R. Co. v. 
Parkesbure, etc.. St. R. Co., 26 Pa.. 
Super. 159. 

79- Conn.—City of Hartford v. Con- 
necticut Co., 140 A. 734, 107 Conn. 
312. 

60 C.J. p 179 note 1. 

80. Kan.—State v. Parsons St. Ry. & 
Electrlcal Co., 106 P. 704, 81 Kan. 
430, 28 L.R.A.,N.S., 1082. 

60 C.J. p 179 note 2. 

81- Kan.—State v. Parsons St. Ry. & 
Electrical Co., supra. 

82. N.Y.—^Brooklyn Heiehts R. Co. 
V. Brooklyn, 46 N.E. 609, 152 N.Y. 
244. 

60 C.J. p 179 note 4. 

83. N.Y.—Brooklyn Heiehts R. Co., 
V. Brooklyn, supra. 
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commission is vested with exclusive authority to 
grant permits for the operation of certain Street 
railroads,^^ and such provisions will be regarded 
as repealing other statutes giving municipal officers 
authority to grant permits with the approval of the 
public commission.85 Legislative power conferred 
on a muiiicipality to authorize Street railroads to be 
laid down in streets does not prohibit it, where there 
is one track in the Street, f rom granting the right to 
construet another in the same Street.^® 

Exhaustion of power, Since the railroad com- 
pany derives its right to be a railroad company and 
to occupy the streets with its tracks from the legis- 
lature and not from the municipality, where the 
only authority granted to local authorities is to 
grant a location for the tracks over the route 
designated in the certificate of incorporation or to 
refuse to make the grant, the municipality having 
once made the grant has exhausted its power and 
may not take further action^*^ or interfere with the 
legislative grant or any rights that are conferred by 

legislative authority.^^ 

Private purpose. In the absence of statutory au¬ 
thority therefor, i». Street railroad franchise is void 
when granted for private and not public purposes,^^ 
at least where public considerations do not enter 
into the grant.^® 

Charter restrictions, A Street railroad franchise 
is invalid where, when granted by a municipality, it 
conflicts with a provision of the city charter,^ ^ un- 
less such charter provision itself is void.92 

Carriage of freight. Under a power to grant 
franchises for Street railroads, a municipal Corpora¬ 
tion, unless forbidden by statute, may grant a fran¬ 
chise for a Street railroad intended to carry freight 


as well as passengers.^^ 

Park commissioners. Under a statute authoriz- 
ing a board of park commissioners to license such 
passenger railways as it thinks will comport with 
the use and enjoyment of the park by the public, 
it has, where the legislature has committed to it 
the entire exclusive control and maintenance of the 
park, the right to license railroads therein without 
interference by the municipal authorities,^^ and this 
power is not limited by a constitutional provision 
requiring the consent of local authorities to the 
construction of any Street passenger railway within 
the limits of any city, borough, or township.^s 

Who may question power, The question whether 
a Street railway may, under a franchise to use city 
streets, carry freight, express, and mail in con- 
nection with its passenger Service may be raised only 
by a Citizen or resident or property owner of the 
city. 

b. Exclusive Eights 

While a municipality may In aome circumstances 
have power to grant exclusive rights and privileges in 
streets for Street railroads for a reasonable length of 
time, it cannot, except where authorized by the legisla¬ 
ture elther expressiy or by necessary implication, grant 
a Street railroad company an exclusive franchise to the 
use of its streets. 

Since, when not restrained by constitutional pro¬ 
visions, and when the public interest makes it de- 
sirable, the state, acting through the legislature or 
municipal council, may grant an exclusive Street 
railroad franchise, as discussed in Constitutional 
Law § 464, it has been held that statutory power 
in a city council to authorize or prohibit the loca¬ 
tion and laying down of tracks for Street railways 
authorizes it to grant exclusive rights and privileges 
in streets for a reasonable length of time,37 and 


84. Mass.—City of Malden v, Metro¬ 
politan Transit Authority, 104 N. 
E.2d 428, 328 Mass. 491. 

Statute held valid 

Mass.—City of Malden v. Metropoli¬ 
tan Transit Authority, supra. 

85. Mass.—City of Malden v. Metro¬ 
politan Transit Authority, supra. 

86. Cal.—Oakland R. Co. v. Oakland, 
etc., R. Co., 45 Cal. 365, 13 Am.R. 
181. 

87. N'.J.— Ashury Park, etc., R. Co. 
V. Neptune Tp., 67 A. 790, 73 N.J. 
Ea. 323, modlfied on other grrounds 
74 A. 998, 75 N.J.Ea. 562. 

33 , N.J.—^Ashury Park, etc., R. Co. v. 
Neptune Tp., supra. 


89 . Tex.—San Antonio v. Rische, 93. 
Civ.App., 38 S.W. 388. 

60 C.J. p 180 note 11. 

XTse of puhllc road hy private tram- 
way 

A public offlcial may not assent to 
the occupancy of the road bed of a 
public road by a private tramway.— 
Hark v. Mountain Fork Lumber Co., 

34 S.E.2d 348, 127 W.Va. 586. 

90. N.T.—^Panning v. Osborne, 7 N. 

E. 307, 102 N.Y. 441. 

91. Wash.—^Dolan v. Puget Sound 
Traction, Light & Power Co., 130 
P. 353, 72 Wash. 343. 

60 C.J. p 180 note 13. 

92. Wash.—Dolan v. Puget Sound 
Traction, Light & Power Co., supra. 


Cal.—City of Albany v. United 
States Pidelity & Guaranty Co., 
176 P. 705, 38 CaLApp. 466. 

94. Pa.—City of Philadelphia v. 
Com*rs of Fairmount Park, 4 Pa. 
Dist. 446, 16 Pa.Co. 625. 

95. Pa.—City of Philadelphia v. 
Com’rs of Fairmount Park, supra. 

96. Cal.—City of Albany v. United 
States Pidelity & Guaranty Co., 176 
P. 705, 38 CaLApp. 466. 

97. lowa.—^Des Moines St. R. Co. v. 
Des Moines Broad-Gauge St. R. Co., 
33 N.W. 610, 35 N.W. 602, 73 lowa 
513. 

MonopolistLo operation 

The City council has power to de- 
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that a Street railroad company may obtain from the 
state, with the consent of the city, a right to such 
an exclusive use o£ a Street as necessarily excludes 
or limits the power of the municipality thereafter 
to interfere.^^ However, in accordance with the 
general rule as to granting exclusive privileges or 
franchises by a municipality, discussed in Munici- 
pal Corporations § 1724, a municipality, except 
where authorized by the legislature either expressly 
or by necessary implication, cannot grant a Street 
railroad company an exclusive franchise to the use 
of its streets,®^ and, where a municipality has no 
power to grant such an exclusive franchise, an 
agreement based on, and in consideration of, such a 
franchise is also void.1 

§ 30. Grant by Private or Local Statute 

Under a constitutional provision which prohfbits a 
private or local bili granting the right to lay railroad 
tracks, or any new exclusive privilege or franchise, the 
legislature has no power to pass a private or local bili 
granting to any Corporation the right to construet or 
operate a Street railroad, except on the conditions men- 
tioned in the constitution. 

Under a constitutional provision which prohibits 
a private or local bili granting the right to lay 
railroad tracks, or any new exclusive privilege or 
franchise, the legislature has no power to pass a 
private or local bili granting to any Corporation the 
right to construet or operate a Street railroad, ex¬ 
cept on the conditions mentioned in the constitu¬ 
tion,^ and such a statute cannot be passed to give 


an existing Street railroad company any new right 
to lay railroad tracks or any new franchise or 
privilege.3 Such provision, however, is not violated 
by a private or local statute to regulate and control 
a right previously existing in a Corporation to lay 
down tracks or to give new privileges or franchises. 
provided they are not exclusive;^ nor is it violated 
by a general statute providing for the construction 
of an elevated and underground railroad.^ 

§ 31. Rights Which May Be Conferred in 
General 

A municipality in granting a Street railroad company 
a franchise to use its streets cannot give to the grantee 
rights which are greater than those permitted by the law 
I then in existence, or which are contrary to general ieg- 
isiative aets. 

A municipality in granting a Street railroad com¬ 
pany a franchise to use its streets cannot give to 
the grantee rights which are greater than those 
permitted by the law then in existence,® or which 
are contrary to general legislative aets;*^ and, while 
the grant of such a franchise is subject to the 
rights of the public, as discussed infra § 72, it must 
be reasonable with respect to furare public rights,^ 
and, if the use of the Street by the company must 
necessarily resuit in denying the public the right to 
use it as a public thoroughfare, the grant is invalid 
and inoperative.® 

As to route or streets, Where the charter of the 
Street railroad company is required to state the route 


eide whether operatlon of a Street 
rallway in a city shall be competltive 
or monopolistic.—People v. Chlcago 
Transit Anthority, 64 N.B.2d 4, 392 
111. 77. 

XTse of clty-owned sabways 

An ordinance of city implementing 
purposes of Transit Authority Act 
and granting to authority right to 
use clty-owned subways is not Inval¬ 
id as granting exclusive rights and 
creatlng a monopoly beyond powers 
to be exercised by city by ordinance. 
—^People V. Chicago Transit Author¬ 
ity, supra. 

98. N.Y.—City of New York v. Hud- 
son, etc., R. Co., 128 N.B. 162, 229 
N.Y. 141. 

99- Fla—^Florida Cent., etc., H. Co. 
V. Ocala St., etc,. St. R. Co., 22 So. 
692, 39 Fla. 306. 

60 C.J. p 181 note 32. 

1 . N.T.—Potter v. Collis. 60 N.E. 
413, 166 N.Y. 16. 

2 . N.Y.—^Astor v. Arcade R. Co., 20 i 


N.B. 594, 113 N.Y, 93, 2 L.R.A. 789 
—Gilbert EI. R, Co. v. Kobbe, 70 
N.Y. 361, 3 Abb.N.Cas. 434. 
Legislative power to enact speclal or 
local laws in general see Statutes § 
162 et seq. 

Statute held not luvaUd 
Fact that statute creating Chicago 
transit authority and giving author¬ 
ity right, but not to exclusion of pub¬ 
lic rights, to use streets or roads in 
metropolltan area for interurban 
transportation of passengers, might 
prevent operation of other transport¬ 
ation Systems in the area and thus 
create a monopoly, would not render 
statute unconstitutional as granting 
special privileges or as constituting 
a local or special law granting right 
to lay down railroad tracks.—^People 
V. Chicago Transit Authority, 64 N.B. 
2d 4, 392 111. 77. 

3- N.Y.—Matter of New York EI. R. 
Co.. 70 N.Y. 827, 3 Abb.N.Cas. 401 
—^Auchincloss v. Metropolitan EI. 
R. Co.. 74 N.Y.S. 634, 69 App.Div. 
63. I 


4. N.Y.—Gilbert EI. R. Co. v. Kobbe, 
70 N.Y. 361, 3 Abb.N.Cas. 434— 
Matter of New York EI. R, Co., 76 
N.Y. 327, 3 Abb.N.Cas. 401. 

5. N.Y.—Matter of New York EI. R. 
Co., supra. 

6 . N.Y.—People ex rei. Cohoes Ry. 
Co. V. Public Service Commission, 
Second District, 128 N.Y.S. 384, 143 
App.Div. 769, afflrmed 95 N.E. 1137, 
202 N.Y. 647. 

Construction of grant as to nature 
and extent of rights acqulred see 
infra § 72. 

Grant of exclusive franchise see su¬ 
pra § 29 b. 

7- N.Y.—People ex rei. Cohoes Ry. 
Co. V. Public Service Commission, 
Second District, supra. 

8 . U.S.—City of Denver v. Mercan- 
tlle Trust Co. of New York, Colo., 
201 P. 790, 120 C.C.A. 100. 

9. Mo.—^Watson v. Robberson Ave. 
R. Co., 69 Mo.App. 548« 

60 C.J. p 180 note 23. 
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and termini of the proposed road, the municipality 
lias no power to grant, and the company no authority 
to accept, rights in streets other than those named 
in the charter of the company.^0 A grant to use 
designated streets, proceedings to open which are 
then pending, is not invalid because the streets are 
not then optnM 

§ 32. Conditions or Reservations 

a. In general 

b. Limitations of power to impose 

c. Acceptance and estoppel 

d. Performance and enforcement 

a. In General 

Where the municipal authorities are given the power 
to grant or to wlthhold their consent to the construction 
of Street railroads in the City streets, they rriay ordinariiy 
impose such conditions on which their consent wili be 
given as they see fit, and the company must accept the 
franchise or consent on the conditions so imposed or not 
at ai i. 

Where the municipal authorities are given the 
power to grant or to withhold their consent to the 
construction of Street railroads in the city streets, 
they may, subject to limitations considered infra 
subdivision b of this section, impose such conditions 
on w'hich their consent will be given as they see 
fit,12 more particularly where they are authorized 
to give their consent on such terms and conditions 
as they may deem for the best interests of the 


public,i3 or are otherwise expressly authorized to 
impose terms and conditions.i^ The company must 
accept the franchise or consent on the conditions 
so imposed or not at allA^ As long as the discre- 
tion vested in the municipality as to such reserva¬ 
tions and conditions is fairly and honestly exercised, 
it is not the pro vince of the courts to inter fere.i® 
Where the city in granting a Street railway fran¬ 
chise expressly reserved the power to license for 
police power regulation, the exercise of such power 
by the city is not inconsistent with the preservation 
of the franchise privileges of the Street railway. 

Necessity of incorporation in franchise ordinance. 
Conditions imposed by statute need not be em- 
bodied in the franchise ordinance in order to be 
binding on the company. 12 

b. Limitations of Power to Impose 

The power of a municipal Corporation to prescribe 
terms and conditions on which a Street railroad shall be 
constructed and operated is not untimited, and it cannot 
Impose terms and conditions against public policy, or 
which are forbidden by, or confiict with, statutory en- 
actments, or which are inconsistent with the rights 
granted to the company by the legislature or inconsistent 
with restrictione aiready placed on the company by the 
legislature. 

Although express power is given to municipal 
corporations to prescribe terms and conditions on 
which a Street railroad shall be constructed and 
operated, the power of the municipal Corporation 
is not unlimited.i9 It cannot impose terms and con¬ 
ditions against public policy, 20 or which are forbid- 


10. Pa.—^Van Voorhis v. Pittsburgh 
& Charlerol St. Ry. Co., 13 Pa.I>ist. 
719. 

€0 C.J. p 180 note 26. 

11. Wis.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Liight Co., 
144 N.W. 206, 166 Wis. 83. 

12 . XJ.S.—Cincinnati, N. & C. Ry. 
Co. V. City of Cincinnati, C.C.A. 
Ohio, 71 F.2d 124, certiorari denied 
66 S.Ct. 142, 293 U.S. 612, 79 L.Ed. 
702. 

TJtah.—Union Pac. R. Co. v. Public 
Service Commission, 134 P.2d 469, 
103 Utah 186. 

12 C.J. p 400 note 13 [a]—60 C-J. p 
206 note 68. 

The Public Service Commisslou has 
no power to issue an order taking 
precedence over conflicting terms of 
jfranchlse granted railroad company 
by City to construet and maintain 
track on city Street; nor is consent 
■of commission necessary to exercise 
by City of its proper rights wlthin 


such terms.—Union Pac. R. Co. v. 
Public Service Commission, supra. 

13. Mass.—^Worcester v. TVcrcester 
Consol. St. R. Co., 78 N.E. 222, 192 
Mass. 106. 

60 C.J. p 205 note 69. 

14. U.S.—Blair v. Chicago, 111., 26 
S.Ct. 427, 201 U.S. 400, 60 L.Ed. 
801—^Loulsville Trust Co. v. Cin¬ 
cinnati, Ohio, 76 F. 296, 22 C.C.A. 
334, certiorari denied 17 S.Ct. 995, 
164 U.S. 707, 41 L.Ed. 1183. 

Stipulations preoedent to graut 

In a statute, providing that “if it 
be necessary, in the location of any 
part of a railroad, to occupy any 
public road, Street, alley, way, or 
ground of any kind, or any part 
thereof, the municipal or other cor^ 
poration, or public offleers or au¬ 
thorities, ownlng or having charge 
thereof. and the company, may agree 
upon the manner, terms, and condi¬ 
tions upon which the same may be 
used or occupled,” the word “condi¬ 
tions'* was construed as meanlng 
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stipulations precedent to the enjoy- 
nient of the grant.—Cleveland, etc., 
R. Co. v. Cincinnati, Ohio Prob. 269, 
271. 

15. Pa.—^Plymouth Tp. v. Chestnut 
Hili & N. Ry. Co., 32 A. 19, 168 
Pa. 181. 

60 C.J. p 206 note 71. 

16. 111.—^Byrne v. Chicago Gen. R. 
Co.. 48 N.E. 703. 169 111. 76. 

17- Minn.—Mlnneapolis St. Ry. Co. 
V. City of Mlnneapolis, 40 N.W.2d 
353, 229 Minn. 602, appeal dis- 
missed 70 -S.Ct. 574, 339 U.S. 907, 94 
L.Ed. 1335. 

18. 111.—General Electric R. Co. v. 
Chicago City R. Co., 66 111.App. 
362. 

19. Ohio.—^Elyria v. Cleveland, etc., 
Ry. Co., 8 Ohio hT.P.. N.S., 85. 

20 . Ohio.—^Elyria v. Cleveland, etc., 
Ry. Co„ supra- 

60 C.J. p 205 note 74. 
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den by,2i or conflict with,22 statutory enactments; 
nor can it impose conditions which are inconsistent 
with the rights granted to the company by the leg- 
islature^s or inconsistent with restrictions already 
placed on the company by the legislature.24 Further, 
the condition or restriction imposed must be one 
within the scope of the legislative power of the 
municipality.25 For example, it cannot impose a 
restriction which wouid operate extraterritorially.^® 
So, where the power of the municipality to grant 
the right to operate a railroad is conferred by the 
legislature, it can grant such right only in the 
manner and on the conditions prescribed by the 
statute conferring the power.27 

A constitutional provision prohibiting the legis¬ 
lature from passing any law granting the right to 
construet and operate a Street railroad within any 
City without first acquiring the consent of such city 
does not, through the implied right of the city to 
impose conditions on its consent, confer on the city 
authority, by means of conditions imposed, to draw 
under its dominion subject matter not otherwise 
within its jurisdiction.28 So it carmot, by means of 
conditions, limit, control, or interfere with the 
police power,29 or limit the taxing power of the 
legislature,^® or require the performance of a for- 
bidden act.®^ 

Conditions subsequent, A distinction is drawn be- 
tween conditions precedent and conditions subse¬ 
quent, in decisions which hold that, where the con¬ 
sent is granted on conditions subsequent, such condi¬ 


tions must be reasonable and within the power of the 
company to perform.^^ In such case the presump- 
tion is in favor of the validity of the subsequent 
condition imposed, on the assumption that the mu- 
nicipal authorities have acted properly and in good 
faith.33 However, it is a matter over which the 
courts have jurisdiction, and any municipal action 
relating thereto which is arbitrary, oppressive, or 
confiscatory will be declared void.^* 

c. Acceptance and Estoppel 

A Street railroad company has power to agree to such 
terms imposed by the municipaiity as a condition to use 
of its streets as are not in violation of law or public 
policy, and by accepting the grant the company estops 
itself to question the reasonableness of the conditions im¬ 
posed. 

The power of the city to prescribe terms on which 
Street railway companies may lay tracks in the 
streets and operate them necessarily implies the 
power of the company to agree to such terms not 
in violation of law or public policy.^® The com¬ 
pany by accepting the grant estops itself from ques- 
tioning the reasonableness of the conditions im¬ 
posed, 3® or from attacking the condition imposed' 
as ultra vires while asserting the validity of the 
franchise.37 The doctrine of estoppel cannot be 
made, however, to cover a contract which is entirely 
beyond the range of the municipal authority,38 as. 
where it is attempted to impose on a grant a condi¬ 
tion which operates beyond the limits of the munici- 
pality.88 


ai. 111.—Chicagro Gen. R, Co. v. Chl- 
caga, 52 N.B. 880, 176 111. 263, 68 
Am.S.R. 188, 66 L.R.A. 969—Byrne 
V. Chicago Gen. R. Co„ 48 N.E. 703, 
169 111. 75. 

22. KT.—-People v. Willcox, 89 N. 
B. 459, 196 N.T. 212. 

60 C.J. p 206 note 76. 

23. Ohio.—State v. Dayton Traction 
Co., 18 Ohio Cir.Ct. 490, 10 Ohio 
Cir.Dec. 212. 

60 C.J. p 206 note 77. 

24. Ohio.—^Elyria v. Cleveland, etc., 
R. Co., 8 Ohio N.P., N.S., 85. 

25. Cal.—City of Areata v. Green, 
106 P. 86, 156 Cal. 769. 

Sental 

Where no authority was granted 
by general assembly to city to lease 
or let Public streets for rental based 
on gross recelpts or otherwise, ordl- 
nance seeklng to recover fees and 
penalties for erection and mainte- 
nance of Street railway poles and 
maintenance of electrlc wlres could 


not be sustained as authority to col- 
lect rental for use of a public Street. 
—City of Chicago Heights v. W. U. 
Tei. Co., 94 N.B.2d 306, 406 111. 428. 

26. Cal.—City of Areata v. Green, 
106 P. 86, 166 Cal. 769. 

60 C.J. p 206 note 80. 

27. N.T.—BeekmsLn v. Third Ave. R. 
Co., 47 N.B. 277, 153 N.T. 144. 

60 C.J. p 206 note 81. 

28. Mo.—Southwest Mlssourl R. Co. 
V. Public Service Commission, 219 
S.W. 380, 281 Mo. 62. 

29. Mo.—Southwest Missouri R. Co. 
V. Public Service Commission, su¬ 
pra. 

30. Mo.—Southwest Missouri R. Co. 
V. Public Service Commision, su¬ 
pra, 

31. Mo.—Southwest Missouri R. Co. 
V. Public Service Commission, su¬ 
pra, 

32. Pa,—Borough of Swarthmore v. 


Philadelphia Rapid Transit Co., 124 
A. 343, 280 Pa 79, 33 A.L.R. 128. 
60 C.J. p 206 note 86. 

33. Pa—^Valley Rys. v. Borough of 
Mechanicsburg, 108 A, 629, 266 Pa. 
222 . 

60 C.J. p 206 note 87. 

34. Pa.—^Valley Rys. v. Borough of 
Mechanicsburg, supra. 

35. 111.—People v. Chicago Rys. Co., 
110 N.E. 401, 270 111. 379—People v. 
Chicago Rys. Co., 110 N.E. 394, 270^ 
111. 278. 

36. U.S.—Potter v. Calumet Electric 
St. R. Co., C.C.I11., 168 P. 521. 

60 C.J. p 206 note 92. 

37- Conn.—City of Hartford v. Con- 
necticut Co., 140 A. 734, 107 Conn. 
312. 

60 C.J. p 207 note 93, 

38« Cal.—City of Areata V, Green, 
106 P. 86. 166 Cal. 769. 

39. Cal.—City of Areata v. Green, 
supra 
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d. Perfonnauce and Enforcement 

The Street railroad company, by acceptlng the fran- 
chise and the privileges conferred thereby, obllgates 
itself to perform the conditions imposed, and such con¬ 
ditione form part of the contract and wiii be enforced 
hy the courts. 

The Street railroad company, by accepting the 
franchise and the privileges conferred thereby, obli- 
^ates itself to perform the conditions imposed,^® 
Tiotwithstanding they do not inure to the benefit of 
iihe company,41 or that they render their business 
iinprofitable,42 or may resuit in a serious financial 
loss.43 The obligation accepted as a condition of 
the grant becomes a public duty, of which the com¬ 
pany cannot be relieved by the parties’ practical 
•construction of the agreement.44 If the conditions 
imposed are in the nature of conditions precedent, 
they must be complied with in a reasonable time, or 
«else no rights vest under the franchise.45 

Enforcement. The conditions form part of the 
contract and will be enforced by the courts.46 The 
City, however, under power to enact ordinances and 
to enforce them by imposing penalties, cannot en- 
force a mere contract obligation by the enactment 
of penal ordinances punishing a breach thereof.47 
Under some statutes the performance of conditions 
may be enforced, at the instance of a public Service 
commission, by injunction.48 

§ 33. -Particular Conditions 

a. In general 

b. Payment of compensation 

c. Rate of fare; giving of transfers 

d. Construction, equipment, and opera- 

tion 


a. In General 

Particular conditions which have been held propcriy 
imposed under the power of a municipallty to fix the 
terms and conditions of its grant of a street railroad 
franchise Include conditions that the company permit 
use of its tracks by another company, that the construc- 
tlon of new lines or extensions from time to time may 
be ordered, and that the company pay the incidental 
expenses of the ordinance and a reasonable counsei fee. 

Numerous particular conditions have been held 
properly imposed under the power of a municipality 
to fix the terms and conditions of its grant of a 
Street railroad franchise,49 including conditions 
which are suggested by the changes in the surface 
of the Street directly caused by the new construc¬ 
tion that the-company shall observe and be sub- 
ject to all ordinances then in force or thereafter 
passed with respect to passenger railroads;®^ and 
that the municipality shall have power to pass ordi¬ 
nances for the protection of persons and the creation 
of liability against the company for violations.®^ 
The municipality may require that the company 
permit use of its tracks by another Street railroad 
company,® 3 and that elevated roads enter into agree- 
ment with companies owning and operating a sur¬ 
face steam railroad on the same Street, trans- 
ferring the operation by steam to the elevated tracks 
and transforming the surface road into an ordinary 

Street railroad.®^ 

Construction of new Unes or extensions. It is 
proper to impose as a condition that the constnic- 
tion of new lines or extensions from time to time 
may be ordered.®® 

Limitations on durafion of franchise. As a con¬ 
dition to the grant of a right to use the streets, a 


40. Pa.—West Penn Rys. Co. v. Pub¬ 
lic Utility Commission, 4 A.2d 646, 
135 Pa.Super. 89. 

>60 C.J. p 207 note 96. 

41. Ohio.—Cincinnati St. R. Co. v. 
Cincinnati, 24 OhioCir.Ct.,N.S., 241. 

42. N.T.—^Public Service Commis¬ 
sion V. Westchester St. R. Co., 99 
N.E. 536, 206 N.Y. 209. 

43. Pa.—Borouffh of Swarthmore v. 
Philadelphia Rapid Transit Co., 
124 A. 343, 280 Pa. 79, 33 A.L.R. 
128. 

60 C.J. p 207 note 99. 

44. Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 98 
Vt. 24. 

46. Ark.—^Little Rock R., etc., Co. v. 
North Little Rock. 88 S.W. 826, 
1026, 76 Ark. 48. 


46. Pa.—^West Penn Rys. Co. v. Pub¬ 
lic Utility Commission, 4 A.2d 645, 
135 Pa.Super. 89. 

60 C.J. p 207 note 3. 

47. N.Y.—City of New York v. New 
York City Ry. Co., 123 N.Y.S. 132, 
138 App.Div. 131. 

48. N.Y.—^Public Service Commis¬ 
sion V. Westchester St. R. Co., 99 
N.E. 636, 206 N.Y. 209. 

60 C.J. p 207 note 5. 

49. U.S.—^Murray v. Roberts, C.C.A. 
N.Y., 103 P.2d 889, certiorari dis- 
missed 60 S.Ct. 1106, 311 U.S. 720, 
86 L.Ed. 469, and Murray v. City 
of New York, 60 S.Ct. 1106, 311 U. 
S. 720, 86 L.Ed. 469. 

50. Va.—Portsmouth v. Virginia, 
etc., R. Co., 126 S.E. 362, 141 Va. 
64, 39 A.L.R. 1510. 

51. Pa.—^Philadelphia v. Rldge Ave. 
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Pass. R. Co., 22 A. 695, 143 Pa. 
444—^Philadelphia v. Citizens' Pass. 
R. Co., 10 Pa.Co. 16. 

52. Ark.—^Bain v. Pt. Smith Light & 
Traction Co., 172 S.W. 843, 116 Ark. 
125, L..R.A.1915D 1021. 

Bond 

Bond, exacted of carrier by ordi¬ 
nance to protect person sulfering 
damage, was held to be a collateral 
undertaklng.—Stephenson v. New Or- 
leans Ry. & Light Co., 116 So. 412, 
165 La. 132. 

53. N.Y.—Stat en Island Midland R. 
Co. V. Staten Island Electric R. 
Co., 54 N.Y.S. 598, 34 App.Div. 181. 

54. N.Y.—^In re Atlantic Avenue 
Elevated R. Co., 32 N.E. 771, 136 
N.Y. 292. 

55. Minn-—State v. St Paul City R. 
Co., 81 N.W. 200, 78 Minn. 331. 
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municipal authority may properly impose a limit on 
the duration of the right.5fi 

Payment of costs and expenses. It is proper to 
impose as a condition to the grant of consent that 
the company shall pay the incidental expenses of 
the ordinance and a reasonable counsel iee.®*^ 

b. Payment of Compensation 

(1) For use of streets 

(2) For use of bridge 
(1) For Use of Streets 

(a) In general 

(b) Compensation based on earnings of 

company 

(a) In General 

A municipality has the power to exact compensation 
for the use of its streets by Street railroad companies as 
a consideration for such use, and such compensation 
may be by way of a fixed sum payable at specified times. 
If the power to readjust rates charged for use of the 
streets Is expressiy vested in the authorlties granting 
the franchise, this power must be reasonably exercised. 


A municipality has the power to exact compensa¬ 
tion for the use of its streets by Street railroad com- 
panies^^ as a consideration for such use.59 This 
has been held not an exercise of the taxing or li- 
censing power,®® although called a license in the 
ordinance granting the franchise,®^ since it is not 
compulsory in character, but is voluntary and in- 
dividual,®2 and rests on contract.®® It is rather an 
equitable method of enabling the municipality to- 
protect itself from a loss which would otherwise en- 
sue from the location of the railway tracks in its 
streets.®4 The exaction of compensation has been 
described as in the nature of a toll or rental for use 
of streets or highways,®® or as amounting to a pur- 
chase of the franchise to use them.®® 

Such compensation may be by way of a fixed sum 
payable annually,®'^ semiannually,®® or monthly.®® 
It may take the form of a fixed sum per car op- 
erated,70 or a designated percentage of the company^s 
earnings, as discussed infra subdivision b (1) (b) 
of this section, or such compensation may be based 
on lineal mileage of Street railway tracks.Under 


56. Utah.—^Unlon Pac. R. Co. v. Pub¬ 
lic Service Commission, 134 P.2d 
469. 103 Utah 186. 

60 C.J. p 211 note 45. 

Construction of grant or franchise 
as to duration see infra § 87. 

Duration of rights which may be 
granted generally see infra § 34. 

57. N.J.—Hutchinson v. Belmar, 39 
A. 643, 61 N.J.Law 443, afflrmed 
46 A. 1092, 62 N.J.Law 460. 

58. Cal.—City and County of San 
Prancisco v. Market St. Ry. Co., 
67 P.2d 89, reheard 73 P.2d 234, 
9 Cal.2d 743. 

60 C.J. p 208 note 8. 

Conditions as to maintenance of 
streets see infra §§ 111-128. 

Required compensation as constltut- 
Ing lien against company’s proper- 
ty see infra § 166. 

Sale of franchise to highest bldder 
see infra § 52. 

59. U.S.—Tilney v. City of Chicago, 
C.C.A.I11., 134 P.2d 682, certiorari 
denied 64 S.Ct. 66, 320 U.S. 769, 88 
L.Ed. 462. 

60 C.J. p 208 note 9. 

60. Cal.—City and County of San 
Prancisco v. Market St. Ry. Co., 73 
P.2d 234, 9 Cal.2d 743. 

Va.—^Danville Traction & Power Co. 
V. City of Danville, 191 S.E. 692, 
168 Va. 430. 

60 C.J. p 208 note 10. 

61. Pa.—City of McKeesport ▼. Mc- 
Keesport & R. P. Ry. Co., 07 A. 
184, 262 Pa. 142. 


SflCechauLcs of payiaetLt aad coUec- 
tlon 

The fact that annual charge exact- 
ed of traction company by city was 
to be paid as license taxes are paid 
dld not indicate that charge was a li¬ 
cense tax wlthin constitutional and 
statutory prohibitions, but words in 
phrase “as license taxes are paid" 
related to mechanics of payment and 
collection.—Danville Traction & Pow¬ 
er Co. V. City of Danville, 191 S.E. 
692, 168 Va. 430. 

62. Conn.—City of Hartford v. Con- 
necticut Co., 140 A. 734, 107 Conn. 
312. 

63. Conn.—City of Hartford v. Con- 
nectlcut Co., supra. 

Pa.—^Valley Rys. v. Borough of Me- 
chanlcsburg, 108 A. 629, 265 Pa. 
222 . 

64. Conn.—^Appeal of Central R., 
etc., Co., 35 A. 32, 67 Conn. 197. 

65. Cal.—San Prancisco-Oakland 
Terminal Rys. v. Alameda County, 
226 P. 304, 66 CaLApp. 77. 

60 C.J. p 208 note 15. 

AxnoiixLt held not reooverable 
A Street railway company, volun- 
tarlly continulng to pay rent to city 
in amount of interest on bonds issued 
thereby ;to provide funds for con¬ 
struction of railway system, as pro- 
vlded by contract, could not recover 
from City portion of rent based on 
cost of spur, blocked for company's 
purposes by city subway, oven 
though each payment was accompa- 
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nied by letter of protest.—Interbor- 
ough Rapld Transit Co. v. City of 
New York, 297 N.Y.S. 401, 252 App. 
Div. 94, afflrmed 12 N.E.2d 594, 276 N. 
Y. 596. 

66 . Pa.—Valley Rys. v. Borough of 
Mechanlcsburg, 108 A. 629, 266 Pa. 
222—McKeesport v. McKeesport & 

R. P. Ry. Co., 97 A. 184, 252 Pa. 
142. 

67. Pa.—^Valley Rys. v. Borough of 
Mechanlcsburg, 108 A. 629, 265 Pa. 
222 . 

Apportionineut 

Required annual payment to bor¬ 
ough for privilege to operate Street 
railway was held not apportionable to 
number of months franchise was ex¬ 
ercised.—Borough of Mechanlcsburg 
V. Valley Rys., 166 A, 641, 109 Pa. 
Super. 48. 

68 . Ky.—City of Covington v. South 
Covington & C. St. Ry. Co., 144 S. 
W. 17, 147 Ky. 326. 

60 C.J. p 208 note 18. 

69- U.S.—City and County of Denver 
v. Stenger, C.C.A.C 0 I 0 ., 296 F, 809. 
60 C.J. p 208 note 19. 

70, Minn.—^Mlnneapolls St. R. Co. v. 
City of Mlnneapolls, 40 N.W.2d 353, 
229 Minn. 502, appeal dismissed 70 

S. Ct. 674, 339 U.S. 907, 94 L.Ed. 
1335. 

60 C.J. p 208 note 20. 

71. U.S.—^Harris Trust & Savingsi 
Bank v. Chicago Rys. Co., D.C.I11., 
39 F.2d 968. 
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a constitutional provision for a tax on Street rail- 
ways measured by gross receipts, in lieu of ali other 
taxes and licenses, but not releasing railways from 
pa3nnent of an “amount agreed to be paid or re- 
quired by law to be paid for any special privilege or 
franchise,” the collection of licenses or license taxes 
on Street cars, provided for by part of the franchises 
held by the Street raihvay, was barred by payment of 
the “in lieu” tax.72 

Readjustment of charges. An ordinance imposing 
a condition that the Street railway pay an annual 
license fee of a certain amount for each car op- 
erated has been construed as not precluding the city 
from increasing the license fee by a subsequent 
ordinance.73 jf the power to readjust rates charged 
for the use of streets is expressly vested in the au- 
thorities granting the franchise, this power must be 
reasonably exercised, so as not to be oppressive or 
confiscatory.*^^ However, their action in increasing 
rates will not be declared void unless clearly op¬ 
pressive, '^5 and the courts will not interfere ex- 
cept in the case of manifest abuse of discretionJ^ 

(b) Compensation Based on Earnings of 
Company 

A municipality may require a Street railroad company 
to pay a designated per cent of its earnings, net or gross, 
as a consideration for the use of its streets. 


A municipality may require a Street railroad com¬ 
pany to pay a designated per cent of its earnings, 
net or gross, as a consideration for the use of its. 
streets,even though partially derived from opera- 
tion outside of the municipali ty.'^^ a company 
which has agreed to pay a certain percentage of 
gross earnings is not relieved from a portion there- 
of, because the length of the road in the municipali¬ 
ty was shortened by other municipalities being 
carved out of the municipality,'^^ or because other 
sums had been exacted by such other municipalities 
for the right to lay additional tracks through their 
territory.80 The contract providing for such fran¬ 
chise payments is not unlawfully impaired by a 
subsequent enactment requiring the railroad to pay 
a tax on gross income, since the city, in granting a 
franchise, does not abdicate its power of taxation.s^ 

Suspension of right to payment, Where a city un¬ 
lawfully prevents a Street railroad company, for a 
certain period, from using one of the streets over 
which its franchise authorizes it to operate, this 
amounts to a partial eviction which suspends the 
city*s right to collect during such period the per¬ 
centage of the railroad*s income stipulated in the 
franchise,82 and tender of payment of such per¬ 
centage in an effort to induce the city to comply 
with the franchise contract is not an admission of 
the city’s right to such percentage during the pe¬ 


lli.—Chicago Gen. R. Co. v. Chlcago, 
62 N.E. 880, 176 111. 263, 68 Am.S.R. 
188, 66 L.R.A. 969. 

72. Cal.—City and County of San 
Pranclsco v. Market St. Ry. Co., 73 
P.2d 234, 9 Cal.2d 743. 

73. Minn.—Minneapolis St. Ry. Co. 
V. City of Minneapolis, 40 N.W.2d 
353. 229 Mlnn. 602, appeal dls- 
mlssed 70 S.Ct. 674, 339 U.S. 907, 
94 L.Ed. 1335. 

74. Pa.—^Valley Rys. v. Borough of 
Mechanlcsburg, 108 A. 629, 265 Pa. 
222 . 

75. Pa.—^Valley Rys. v. Borough of 
Mechanlcsbprg, supra. 

78. Pa.—Valley Rys. v. Borough of 
Mechanicsburg, supra. 

60 C.J. p 209 note 26. 

77. Cal.—City and County of San 
Pranclsco v. Market St. Ry. Co., 73 
P.2d 234, 9 Cal.2d 743. 

60 C.J. p 209 note 26. 

TTse of fand 

Where percentage of net proflts of 
tractlon companles was In accordance 
wlth ordinance paid to city for privi¬ 
lege of using streets, such fund was 
to be kept by city and expended by 


It for proper publlc purpose, and 
patrons who had paid legal fares did 
not have, by virtue of that fact aJone, 
any enforceable legal right or bene- 
ficlal interest in contract, the result- 
ing proflts, or the publlc fund creat- 
ed therefrom.—Tilney v. City of Chi- 
cago, C.C.A.I11., 134 P.2d 682, certio¬ 
rari denied 64 S.Ct. 66, 320 U.S. 759, 
88 L.Ed. 452. 

BeoeiptB of advertlsing oompany 
Under transit corporations’ city 
franchises, prohibiting asslgnment or 
transfer of rights granted thereby 
without city's written consent and 
transferee's assumption of ali fran¬ 
chise obligations especially with re- 
spect to payment of compensation to 
City, such corporations were taxable 
on entire gross receipts of advertis- 
ing company, to which they leased 
advertising space In their streetcars 
and buses, from advertisements car- 
rled therein, not merely on amount 
received by them from such company, 
in absence of consent by city to 
transfer of corporations’ rights to 
such company or agreement by trans- 
feree to assume franchise obliga¬ 
tions.—Third Ave. Transit Corp. v. 
City of New York, 64 N.T.S.2d 492, 
183 Misc. 1027, afflrmed 62 N.Y.S.2d 
872, 270 App.Div. 983. 
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XTatnre of charge 

Whether annual charge exacted of 
traction company by city on basis of 
gross receipts was a license tax, 
within constitutional and statutory 
prohibltions, or compensation for 
use of streets, permitted to be exact¬ 
ed under contract, could not be de- 
termined from fact that city offlcials 
had termed charge as license or fran¬ 
chise tax or from fact that company, 
without protest, had paid charge for 
many years.—^Dan ville Traction & 
Power Co. v. City of Danvllle, 191 
S.E. 692, 168 Va. 430. 

78. Ala.—Mobile Light & R. Co. v. 
City of Mobile, 75 So. 889, 200 Ala. 
141. 

60 C.J. p 209 note 27. 

79. N.J.—Asbury Park & S. G. R. Co. 
v. Neptune Tp., 74 A. 998, 75 N.J. 
Eqi. 662. 

80. N.J.—^Asbury Park & S. G. R. Co. 
V. Neptune Tp., supra. 

81. U.S.—Southern Boulevard R. Co. 
V. City of New York, C.C.A.N,Y., 86 
P.2d 633, certiorari denied 57 S.Ct. 
932, 301 U.S. 703, 81 L.Ed. 1367. 

82. Wash.—Crawford v. Seattle, R. 
& S. Ry. Co., 165 P. 1070, 97 Wash. 
70. 
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riod that the company was deprived of the use 
of the Street.*3 

Actions, An accounting as to a percentage o£ 
earnings may be had on a cross bili to an injunction 
by the railroad company against a threatened re- 
moval of the tracks because of its failure to pay 
compensation to the municipality.*^ The burden 
of proof as to the invalidity of its contract is on 
the railroad.*5 

(2) For Use of Bridge 

(a) In general 

(b) Expenses made necessary by addi- 

tional use 

(a) In General 

A Street railroad company operatlng Its cars over a 
bridge forming part of a Street or highway may be 
required to pay for such use a reasonable compensation 
by rent or otherwise, whether the bridge Is a public 
bridge or owned by a quasi-public Corporation; but after 
a contractual grant of the right to use a bridge without 
compensation, the municipality cannot exact such com¬ 
pensation. 

The operation by a Street railroad company of 
its cars over a bridge forming part of a Street or 
highway is a special use different in kind and ex- 
tent from that of the general public,** and, in con- 
sequence, it may be required to pay for such use a 
reasonable compensation by rent or otherwise, 
whether the bridge is a public bridge or owned by 
a quasi-public Corporation.**^ The fact that the 
bridge is free to the general public does not make 


the charging of compensation for use by a Street 
railroad company an unlawful discrimination.** 
However, after a contractual grant of the right to 
use a bridge without compensation, the municipality 
cannot exact such compensation,** although it has 
become the owner of all of the stock of the bridge 
company and opened the bridge free to public use,** 
and all that it can do in such case is to require a li- 
cense fee in amount reasonably sufficient to indem- 
nify it for whatever expense for repair, main- 
tenance, and supervision it is called on to bear by 
reason of the extraordinary use to which the struc¬ 
ture is subjected.*! At the expiration of a contract 
imposing the obligation to pay compensation for the 
use of a bridge, the company is not entitled to the 
free use of the bridge, but is under a common-law 
liability for use and occupation.*^ 

Where bridge is destroyed, additional compensa¬ 
tion cannot be exacted from a Street railroad com¬ 
pany which proposes to make the same use of the 
bridge as it did before.** The right to rent termi- 
nates on the lawful demolition of the bridge.*^ 

Fixing compensation. The compensation being 
such as may be agreed on by the parties,** or fixed 
by the court,** or by a board to whom the legis- 
lature has delegated the power to ascertain what is 
a reasonable compensation,**^ on disagreement as to 
compensation for future use of a bridge, a court 
of equity has jurisdiction to fix the compensation 
to be paid,** and to enter a decree fixing such com¬ 
pensation for a term of years, with a provision for 


83. Wash.—Crawford v. Seattle, R. 
& S. Hy. Co., supra. 

84. N.J.—Asbury Park & S. G. R. 
Co. V. Neptune Tp., 74 A, 998, 75 N. 
J.Eq. 562. 

85. Conn.—City of Hartford v. Con- 
nectlcut Co., 140 A. 734, 107 Conn. 
312. 

60 C.J. p 210 note 33. 

86 . N.J.—Public Service Ry. Co. v. 
Board of Public Utility Com’rs, 93 
A. 585, 87 N.J.Law 250. 

60 C.J. p 211 note 52. 

87- D.C.—^Hazen v. Washington Ry. 
& Electric Co.. 74 F.2d 461, 64 App. 
D.C. 57, certiorari denied Wash¬ 
ington Ry. & Electric Co. v. Hazen, 
56 S.Ct. 612, 294 U.S. 714, 79 L.Ed. 
1247. 

60 C.J. p 211 note 53. 

Statate held not repealed 

Statute requlrlng Street railway 
company to pay one-holf 'cost'- of! 
maintenance and repairs of bridge oc- 
cupied In part by Its tracks was not 
impliedly repealed or superseded by 


subsequent statute relating to- con- 
structlon and payment for underfloor 
method of propulsion of Street cars 
across bridge.—^Hazen v. Washington 
Ry. & Electric Co., 74 F.2d 461, 64 
App.D.C, 57, certiorari denied Wash¬ 
ington Ry. & Electric Co. v. Hazen, 
55 S.Ct. 612, 294 U.S. 714, 79 L.Ed. 
1247. 

88 . Pa.—^Point Bridge Co. v. Pitts- 
burg & W. E. Ry. Co., 79 A. 667, 
230 Pcu 289. 

89. Pa.—Monongahela Bridge Co. v. 
Pittsburg Rys. Co., 87 A. 619, 240 
Pa. 121—Point Bridge Co. v. Pitts- 
burgh Rys. Co., 87 A. 614, 240 Pa 
105. 

90. Pa.—Point Bridge Co. v. Pitts- 
burgh Rys. Co., supra 

60 C.J. p 211 note 66. 

91. Pa—^Point Bridge Co. v. Pitts- 
burgh Rys. Co., supra. 

92. Pa—Beaver County v. Beaver 
Valley Traction Co., 79 A. 161, 229 
Pa. 565. 


93. Ga—^Floyd County v. Rome St. 
R. Co., 3 S.E. 3, 77 Ga. 614. 

94. Pa.—Reading City Pass. Ry. Co. 
V. Berks County, 91 A. 1045, 246 Pa 
44. 

95. Pa—^Beaver County v. Beaver 
Valley Traction Co., 79 A. 161, 229 
Pa 565—Berks County v. Reading 
City Pass. Ry. Co., 31 A. 474, 663, 
167 Pa 102. 

96. Pa—^Beaver County v. Beaver 
Valley Traction Co., 79 A. 161, 229 
Pa 565—Berks County v. Reading 
City Pass. Ry. Co., 31 A. 474, 663, 
167 Pa 102. 

97. N.J.—^Public Service Ry. Co. v. 
Board of Public Utility Com'rs, 93 
A. 586, 87 N.J.Law 260. 

60 C.J, p 212 note 63. 

98. Pa.—Point Bridge Co. v. Pitts¬ 
burg & West End Ry. Co., 79 A. 667, 
230 Pa 289—^Plttsburgh & West 
End Pass. Ry. Co. v. Point Bridge 
Co., 30 A. 611, 166 Pa 37, 26 L..R.A. 
233. 


158 



83 C. J. S. STREET BAILROABS § 33 


tnodification of the decree on applicatiori of either 
party for proper cause shown.^® However, a de¬ 
cree granting’ to the company express permission to 
proceed with its construction work, without reg^la- 
tions to preserve the rights of the county and the 
safety of the public, is improvident; the court must 
keep itself in such positi on as on final hearing to 
make such decree on ali disputed matters as the 
proofs will warrant.^ 

Regulation of rates, Where the compensation 
provided for the use and occupation of a bridge 
owned by a private Corporation is the payment of a 
certain sum for each passenger carried, such a con- 
tract is one regulating rates, and, as such, is subject 
to the jurisdiction of a state public Service commis- 
sion and to the power conferred on it to review 
rates and it is not material that such a contract is 
made in the form of a lease, when it in effect regu- 
lates the rates to be charged by the utility.^ 

An action at law is a proper remedy to recover an 
amount due for rent for use of a bridge due under 
the terms fixed by the decree.^ Also, where a com¬ 
pany which continues to use a bridge after expira- 
tion of a contract imposing the obligation to pay 
compensation refuses further payment, an action 
at law will lie to enforce the common-law Hability 
for use and occupation during the latter period;^ 
and in these circumstances it is for the jury to de- 
termine on all the evidence what would be a fair 
and proper rental.® 

(b) Expenses Made Necessary by Additional 
Use 

As a condltion of occupying and using a bridge, a 
Street rafiroad company may be required to bear the 
expense of strengthening the bridge so that it may 
support safely the Street railroad and its trafflc in addi- 
tion to the ordinary public travel. 

As a condition of occupying and using a bridge, 


a Street railroad company may be required to bear 
the expense of strengthening the bridge so that it 
may support safely the Street railroad and its traffic 
in addition to the ordinary public travel and this 
principle applies where the bridge is owned by a 
quasi-public corporation.8 An agreement between a 
county and a Street railroad company inures to the 
benefit of a city whose territorial limits have been 
extended so as to include the bridge,^ and may be 
enforced by such city by any means which would 
have been available to the county had it not been in- 
cluded within such city.io A condition of this char¬ 
acter only requires the railroad company so to 
strengthen the bridge as to relieve the local au- 
thorities of the additional burden cast on the bridge 
by the construction and operation of the road over 
it.li Where the bridge connects two cities, one half 
thereof being in each of the cities, a release by one 
of them of the obligations of the company to it does 
not release the company from its joint obligation to 
the two cities to strengthen the bridge.^^ 

Remedy of company on repudiation of agreement 
by local authorities, Where county commissioners 
have entered into a written agreement with a Street 
railway company to give it the use of a county 
bridge without making provision for strengthening 
and repairing the bridge or paying a rental therefor, 
and have subsequently notified the company that 
they will not be bound by the agreement, the com¬ 
pany will be restrained by injunction from taking 
forcible possession of the bridge.^3 Jn these cir¬ 
cumstances, the court may appoint an engineer to 
examine and report what will be necessary to 
strengthen the bridge for Street railway traffic, and, 
on the filing of his report, the court may permit the 
Street railway company to enter upon the bridge 
and strengthen it, and, when this has been done to 
the satisfaction of the court, the company may use 
the bridge for the purposes of its business, on giv- 


99. Pa.—^Polnt Bridge Co. v. Pitts- 
burg & West Bnd Ry. Co., 79 A. 
567, 230 Pa. 289. 

1. Pa.—^Lawrence County v. New 
Castle Electric Ry. Co., 8 Pa.Super. 
313, 43 Wkly.N.C. 76. 

2. Pa.—^New Street Bridge Co. v. 
Public Service Commlssion, 76 Pa. 
Super. 6. 

3. Pa.—^New Street Bridge Co. v. 
Public Service Commlssion, supra. 

4 . Pa.—^Point Bridge Co. v. Pitts- 
burg & West -End Ry. Co., 79 A. 667, 
230 Pa. 289—Pittsburg & West End 
Ry. Co. V. Point Bridge Co., 72 A. 
348, 223 Pa. 133. 


5. Pa.—Beaver County v. Beaver 
Valley Traction Co., 79 A. 161, 229 
Pa. 565. 

6 . Pa.—^Beaver County v. Beaver 
Valley Traction Co., supra. 

7. ,Pa.—^Berks County v. Readlng 
City Pass. Ry. Co., 31 A. 474, 663, 
167 Pa. 102. 

60 C.J. p 212 note 72. 

Scope and extent of duty of restora- 
tion^ or..repair of bridge used by 
Street railroad generally see Infra 
§ 119. 

8. Pa.—Conshohocken R. Co. v. 
Pennsylvania R. Co., 15 Pa-Co. 446. 


9. W.Va.—City of McMechen v. 
Wheeling Traction Co., 110 S.E. 
469, 90 W.Va. 24. 

10. W.Va.—City of McMechen v. 
Wheeling Traction Co., supra, 

11. W.Va,—City of McMechen v. 
Wheeling Traction Co., supra. 

60 C.J. p 213 note 76. 

12. W.Va.—City of McMechen v. 
Wheeling Traction Co., supra. 

13. Pa.—Berks County v. Readingr 
City Pass. Ry. Co., 31 A. 474, 663,. 
167 Pa. 102, 117. 

60 C.J. p 213 note 78. 
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ing security to keep it in repair, pay the rental 
agreed on, and perform the conditions on which the 
municipal consent was given.^* 

c. Eate of Pare; Giving of Transfers 

It is proper to impose as a condition to the grant of 
a Street railroad franchise that the rate of fare shall not 
exceed a specified amount or that transfer tickets shall 
be provided at certain intersectione or connections. 

It is proper to impose as a condition to the grant 
of a Street railroad franchise that the rate of fare 
shall not exceed a specified amount,that pupils 
going to or from school shall be carried at a re- 
duced fare,16 or that each fare collected shall be 
good for one continuous ride in the same general 
direction, and that a transfer ticket shall be pro¬ 
vided for this purpose, at a point of interse*ction or 
connection.i'^ A condition with respect to rate of 
fare may be waived by acts or agreements of the 
parties,! 8 and, where a city has permitted the Pub¬ 
lic Service Commission to establish a statutory rate 
of fare, notwithstanding the franchise provision, 
such rate of fare remains the legal rate and 
abolishes the franchise rate notwithstanding the 
authority to establish it is subsequently withdrawn.16 

d. Oonstruction, Eauipmeixt, and Operatiqn 

Municipal authorities, In granting consent to the 
operatlon of a railroad In their streets, may properly Im¬ 


pose conditions as to Its oonstruction, equipment, and 
operation. 

The municipal authorities, in granting consent to 
the operation of a railroad in their streets, may 
properly impose conditions as to its oonstruction,20 
equipment,2i and operation.22 It is proper to im¬ 
pose as a condition that there shall be no abandon- 
ment of tracks already laid.23 Under a reserved 
power to regulate the running of cars, the munici- 
pality cannot require the railroad to establish a new 
route conflicting with its original grant.24 A reser- 
vation of the power to change by resolution the lo- 
cation of tracks and poles on the application of the 
company is not invalid;25 but power of the city 
arbitrarily to remove the tracks cannot be created 
by reservation or otherwise except by legislative 
authority.2 6 

§ 34. Duration of Rights Which May Be 
Conferred 

Subject to constitutional or statutory restrictions, a 
municipality generally possessos elther express or Implied 
power to fix or ii'mit the duration of a Street railroad 
franchise. 

Subject to constitutional or statutory restric- 
tions,27 a municipality generally possesses either 
express or implied power to fix or limit the dura¬ 
tion of a Street railroad franchise.28 A grant in 


14. Pa.—Berks County v. Readingr 
City Pass. Ry. Co., supra. 

15. U.S.—City of Detroit v. Detroit 
Citizens' St. Ry. Co., Mlch., 22 S. 
Ct. 410, 184 U.S. 368, 46 L.Ed. 592. 

60 C.J. p 210 note 34. 

16. Mass.—Clinton v. Worcester St. 
R. Co., 85 KE. 507. 199 Mass. 279. 

17. N.T.—^People v. Barnard, 18 N. 
B. 364, 110 N.T. 548. 

Ohio.—Raynolds v. Cleveland, 28 
Ohio Cir.Ct. 463, afflrmed 81 N.E. 
1182, 76 Ohio St. 619. 

18. N.T.—City of Rochester v. Pub¬ 
lic Service Commission, 89 N.T.S. 
2d 646, 276 App.Dlv. 172, afflrmed 
96 N.B.2d 192, 301 N.T. 801. 

19. N.T.—City of Rochester v. Pub¬ 
lic Service Commission, supra. 

20. Cal.—City of Albany v. United 
States Fldelity & Guaranty Co., 176 
P. 706, 38 CaLApp. 466. 

60 C.J. p 210 note 37. 

21. Cal.—City of Albany v. United 
States Fldelity & Guaranty Co., su¬ 
pra. 

60 C.J. p 210 note 38. 


22. Pa.—City of McKeesport v. 
Pittsburg R. Co„ 12 Pa.Dlst. 541. 

60 C.J. p 210 note 39. 

23. Conn.—Appeal of Central R., 
etc., Co., 35 A. 32, 67 Conn. 197. 

24. Mich.—People v. Detroit United 
Ry., 121 N.W. 321, 156 Mich. 659. 

60 C.J. p 210 note 41. 

26. N.J.—Shepard v. East Orange, 53 
A. 1047, 69 N.J.Law 133, reverse d 
on other grounds 67 A 441, 70 N.J. 
Law 203. 

26. N.J.—^North Jersey St, R, Co. v. 
Newark, St., etc., Com'rs, 67 A. 691, 
73 N.J.Eq. 106. 

27. U.S.—City of Covington, Ky., v. 
Cincinnati, N. & C. Ry. Co., C.C.A. 
Ky., 71 F.2d 117, certiorari denied 
Cincinnati, N. & C. Ry. Co. v. City 
of Covington. Ky., 56 S.Ct. 142, 293 
U.S. 612, 79 L.Bd. 702, and City of 
Covington v. Cincinnati, N. & C. 
Ry. Co., 66 S.Ct. 142, 293 U.S. 612, 
79 L.Ed. 702. 

60 C.J. p 181 note 35. 

SsplratloiL aftef specified period 
City ordlnance, authorizing Street 
rallway company to erect and main- 
taln wires, poles, etc., necessary for 
electriflcation of its lines, and pre- 


scrlbing five cent interstate fare, ex- 
pired twenty years after its enact- 
ment under state constitution, wheth- 
er regarded as grant of new fran¬ 
chise or merely contract relating to 
existing franchise.—City of Coving¬ 
ton, Ky., V. Cincinnati, N. & C. Ry. 
Co., C.C.A.Ky., 71 P.2d 117, certiorari 
denied Cincinnati, N. & C. Ry. Co. v. 
City of Covington, Ky., 65 S.Ct. 142, 
293 U.S. 612, 79 L.Ed. 702, and City of 
Covington v. Cincinnati, N. & C. Ry. 
Co., 56 S.Ct. 142, 293 U.S. 612, 79 L. 
Bd. 702. 

Begnlations of operation and rates of 
fare 

Ky.—Scott V. Cincinnati, N. & C. Ry. 
Co., 105 S.W.2d 169, 268 Ky. 383. 

28. Utah.—Union Pac. R. Co. v. Pub¬ 
lic Service Commission, 134 P.2d 
469, 103 Utah 186. 

60 C.J. p 181 note 36. 

Oonstruction of grant as to duration 
see infra § 87. 

Limit on duration of franchise Im- 
posed as condition to grant see su¬ 
pra § 33 a. 

Term held not Invalld 
Where city granted franchlses to 
Corporation for operation of a Street 
rallway for publlc use, the franchlses 
to exist durlng llfe of corporatlon’s 
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perpetuity may be made only when the authority 
to do so is conferred on the city, either expressly 
or by implication, by the legislature and such a 
grant is subject to the constitutional limitation that 
no special privilege may be granted which may not 
be altered, revoked, or repealed by the legislature.20 
A franchise which is revocable at the pleasure of 
the city, as required by a constitutional provision, 
but which fixes no definite term for its expiration 
if not revoked, does not conflict with another con¬ 
stitutional provision which prohibits the granting of 
a franchise for a longer period than a specified 
number of years.^i 

§ 35. Acceptance 

In order that the grant of a Street franchise to a 
Street rallroad company may become operative and bind- 
Ing, it must be accepted by, or on behalf of, the company 
within the time, if any, specified In the grant; and, when 
the grant is so accepted, it becomes a binding contract 
between the company and the granting power. 

In order that the grant of a Street franchise to 
a Street railroad company may become operative and 
binding, it must be accepted by, or on behalf of, 
the company32 within the time, if any, specified in 
the grant and, when the grant is so accepted, it 
becomes a binding contract between the company 
and the granting power.34 jf the company accepts 


and avails itself of the grant, it cannot question 
the validity thereof;35 nor can the city, after the 
company has made a large expenditure of money, 
in pursuance of the grant, repudiate the action of 
its council on the ground that their proceedings 
were irregular.36 

§ 36. Modification and Amendment of Fran¬ 
chise or Grant 

Generally, the public body granting a Street railroad 
franchise may not later modify or amend it, without the 
company’s consent, express or Implled, so as to lessen 
the rights and privileges of the company, or Impose addl- 
tional burdens on it, uniess the power to do so is oleariy 
reserved; but an amendment or modification is permis- 
sible, if ali parties Interested consent. 

’ Since a Street railroad franchise constitutes a con¬ 
tract, as discussed supra § 35, the body granting it 
may not later modify or amend it, without the com- 
pany’s consent, express or implied, so as to lessen 
the rights and privileges of the company, or impose 
additional burdens on it,37 uniess the power to do 
so is clearly reserved.^^ Nevertheless, an amend- 
I ment or modification is permissible, if ali parties 
' interested consent,39 including the municipality in 
which the rights of the state have become vested,^® 
and the company,and if it is of a character which 
the municipality has the power to make>2 it has 


nati st, Ry. Co., 187 N.E. 312, 46 
Ohlo App. 611. 

60 C.J. p 204 note 62. 

Acceptance of charter as contract see 
supra § 10. 

Impalrment of obligation of contract 
by: 

Regrulation as to pavingr see infra 
§ 116. 

Repeal or revocation of grant see 
Infra § 89. 

36. Ohlo.—^Hattersly v. Waterville, 
26 Ohlo Clr.Ct. 226. 

60 G.J. p 204 note 63. 

Estoppel as to conditlon imposed by 
grant see supra § 32 c. 

38. Ohlo.—MIU Creek Valley St. R. 
Co. V. Carthage, 18 Ohlo Clr.Ct. 216, 
9 Ohio ar.Dec. 833. 


to regulatlon of Street cars, busses, 
and rates of fare was held valid, ir- 
respectlve of whether it conflicted 
wlth franchise granting ordinance, 
since regulatory provisions may be 
changed at any time by agreement 
of municipality and grantee of fran¬ 
chise.—Scott V. Cincinnati, N. & C. 
Ry. Co., 105 S.W.2d 169, 268 Ky. 383. 

40. Ky.—^Poggel V. Loulsville Ry. 
Co., 10 S.W.2d 305, 225 Ky. 784. 

Publio coziTenlenoe and welfare 
Municipality has power to modify 
contract with public utility for its 
Service, where done for public con- 
venience and welfare.—Ricketts v. 
City of Mansfleld. 183 N.E. 181, 43 
Ohio App. 316, error dlsmissed 185 N. 
E. 881, 125 Ohio St. 631. 


charter and for such time as charter I 
might be extended by renewals, and 
in 1930 the corporationes charter was 
extended one hundred one years by 
act of leglslature, the franchises did 
not violate laws or constitutlon of 
state with respect to terms of their 
duration.—^Phenix City v. Alabama 
Power Co., 196 So. 894, 239 Ala. 547. 

29. U.S.—Logansport R. Co. v. Lo- 
gansport, C.C.Ind., 114 P. 688, ap- 
peal dlsmissed 24 S.Ct 851, 192 U. 
S. 604, 48 L.Ed. 584. 

30. Mich.—Peck v. Detroit United 
Ry., 146 N.W. 977, 180 Mich. 843. 

60 C.J. p 181 note 88. 

31. Mich.—^Peck v. Detroit United 
Ry., supra. 

32. Minn.—International Lumber Co. 
V. American Suburbs Co., 137 N.W. 
896, 119 Mlnn. 77. 

60 C.J. p 204 note 60. 

33. Pa.—^Williams Valley R. Co. v. 
Lykens, etc., St. R. Co., 1 Dauph. 
Co. 225. 

60 C.J. p 204 note 61. 

34. Mo.—^Bowers v. Kansas City 
Public Service Co., 41 S.W.2d 810, 
328 Mo. 770. 

Ohio.—City of Cincinnati v. Clncin- 


37. U.S.—^Mlnneapolis v. Minneapo- 
lls St. R. Co., Minn., 30 S.Ct. 118, 
215 U.S. 417, 64 L.Ed. 269. 

60 C.J. p 232 note 41. 

38. lowa.—Sioux City St. R. Co. v. 
Sloux City, 39 N.W. 498. 78 lowa 
742. 

39. Ky.—^Poggel r, Loulsville Ry. 
Co., 10 S.W.2d 306, 226 Ky. 784. 

Chasigd of regulatory provlidong 
Ordinance embodying agreement 
between city and Street railroad as 

161 


41. N.T.—^Long Island R. Co. v. City 
of New York, 92 N.E. 681. 199 N.T. 
288. 

60 C.J. p 232 note 45. 

42. Ky.—^Poggel v. Louisvllle Ry. 
Co.. 10 S.W.2d 306, 226 Ky. 784. 

60 C.J. p 232 note 46. 

Within. Boope of orlginal grant 
City ordinance amending contract- 
ual grant of rlght to construet, maln- 
tain, and operate a Street railway 
System in city and efCectlng only 


88 C.J.S.—U 
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been beld that by amendment or modification of a 
franchise the company may be relieved of a part of 
the obligations imposed by the franchise, if the new 
agreement is made in good faith and based on a 
sufficient consideration and that the power to 
make a modification or amendment of this character 
is not affected by a statute forbidding a municipality 
to ‘Velease the grantee from any obligations or lia- 
bilities imposed by the terms of the grant”^^ 

Citizens of the city may not complain of the 
modification or amendment of a franchise of a 
Street railroad company as imposing a burden on 
the railroad company, but only the company may 
complain of the change.45 A statute providing for 
conversion of every grant by a city of a Street 
railway franchise into an indeterminate permit is a 
remedial measure and should be liberally construed 
to effect its purpose of making available to ali mu- 
nicipal Street railway systems coming under its 
scope the advantages of both state and local con- 
trol.^6 A franchise grant converted under such 


statute is preserved only to the extent that its 
terms are not in conflict with specific provisions of 
the statute as a whole, and, where any conflict ap- 
pears, the statute governs.^^ 

Operation and effect of amendment, Where a city 
granted a Street railway company a franchise, and 
after it was assigned to defendant amended it by a 
relocation of part of the line, which relocation was 
accepted by defendant, all other provisions and con- 
ditions in the franchise remain in force.^8 Also, 
where a municipality, after granting to a Street 
railroad company a franchise under which the Cor¬ 
poration is obligated to carry passengers at a speci- 
fied fare, grants a franchise for the construction of 
an extension, on condition that the company carry 
passengers at a fare lower than that specified in 
the original franchise, the old franchise is presently 
and effectively modified or superseded by the new 
contract, in so far as the municipal authorities are 
interested in, and can contract for, a reduced fare.*^^ 


2. Grant or Consent by Local Authorities 


§ 37. Privileges in Streets and Highways in) 
General 

In the absence of constitutionat restriction, the legis- 
latura may authorize a Street railroad company to con¬ 
struet and operate Its road In streete and highways with- 
out obtaining the consent of the local authorities having 
controi and supervislon thereof; and on the other hand, 
it may lawfully require such consent. 


There is a distinction between the right of a 
Street railroad company to operate a railroad under 
its articles of incorporation, called a “franchise,” 
and the consent of a municipality to the use of its 
streets for Street railroad purposes, required by con- 
stitutional or statutory provisions, which is also gen- 
erally called a “franchise” or “secondary fran- 
chise.”5f> As the legislature possesses the controi 


changes wlthln the scope of provi¬ 
sions made in original grant in rec- 
ognltion of the need for future 
change is valid.—^Minneapolls St. Ry. 
Co. V. City of Minneapolis, 40 N.W. 
2d 353, 229 Mlnn. 502, appeal dls- 
missed 70 S.Ct. 574, 339 U.S. 907. 94 
L.Ed. 1335. 

ArbltratloiL 

Ordlnance adjustlng Street railway 
franchise provlded for resort to arbi- 
tration as fact-finding procedure, and 
was not void as surrender of leglsls/- 
tive authority by city.—^Poggel v. 
Louisville Ry. Co., 10 S.W.2d 305, 226 
Ky. 784. 

i 

43. Ohio.—^Ricketts v. City of Mans- 
fleld, 183 N.E. 181, 43 Ohio App. 
316, error dismissed 185 N.E. 881, 
126 Ohio St 631. 

60 C.J. p 232 note 47. 

Rates of fare and Areqnenoy of Serv¬ 
ice 

A grant made In good faith to an 
interurban company, wherein certain 
obligations relatlng to rates and fre- 


quency of Service imposed in a for¬ 
mer franchise are relinquished, is not 
invalid if the consideration support- 
ing the second grant is substantial 
and advantageous to the public.— 
State V. McClure, 140 N.E. 487, 107 
Ohio St 651. 

Consideration held snfflolent 

Making possible continued opera¬ 
tion of Street railway system con- 
stituted valid consideration for mod- 
Iflcation by city council of railway 
franchise paving obligations.—^Rick- 
etts v. City of Mansfield, 183 N.E. 
181, 43 Ohio App. 316, error dismissed 
186 N.E. 881, 125 Ohio St 631. 

44. Ohio.—^Ricketts v. City of Mans¬ 
field, supra. 

60 C.J. p 232 note 48. 

ConstltntLonal provisions prevall 
where statutes providing that gran¬ 
tee shall not be released from obliga¬ 
tions imposed by grant for operation 
of Street railroad conflict with con- 
stitutlonarpowers given municipality 
to exerclse power of local self-gov- 

vsi 


ernment and contract with public 
Utilities for their Services.—Rlcketts 
v. City of Mansfield, supra. 

45. Ky.—Poggel v. Louisville Ry. 
Co., 10 S.W.2d 306, 226 Ky. 784. 

46. Minn.—^Minneapolis St. Ry. Co. 
V. City of Minneapolis, 40 N.W.2d 
353, 229 Minn. 502, appeal dis¬ 
missed 70 S.Ct 674, 339 U.S. 907, 
94 L.Ed. 1335. 

47. Minn.—^Minneapolis St. Ry. Co, 
V. City of Minneapolis, supra. 

48. Vt—City of Montpelier v. Barre 

6 M. Traction & Power Co., 92 A. 
241, 88 Vt 314. 

49. N.T.—^Public Service Commis- 
sion V. Westchester St. R. Co., 99 
N.E. 536, 206 N.T. 209. 

50. N.T.—^Bankers Trust Co. v. City 
of Tonkers, 6 N.T.S.2d 883, 265 
App.Div. 173, reargument denled 

7 N.T.S.2d 808, 266 App.Div. 851, 
affirmed 21 N.B.2d 614, 280 N.T. 

' 738, reargument denied 22 N.E.2d 

488, 281 N.T. 665. 
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of streets and highways, it may, m the absence of 
constitutional restriction, authorize a Street railroad 
company to construet and operate its road in streets 
and highways without obtaining the consent of the 
local authorities having control and supervision 
thereof, such as boards or officers of cities, towns, 
villages, counties, boroughs, and townships and 
on the other hand it may lawfully require such 
consent,52 in which case, the consent of the local 
authorities must be obtained before any rights in 
the Street are acquired, as discussed infra § 40. 
An ordinance granting the right to construet, main- 
tain, and operate a Street railroad, where within the 
power of the municipality to enact, and not other- 
wise in contravention of law, constitutes a valid 
and subsisting contract between the city and the 
Street railroad.53 

§ 38. Use of Bridges in General 

Under some constitutional or statutory provisions, 
the consent of local authorities controlllng and responsl- 
ble for the maintenance of bridges must be obtained 
before such bridges may be used by Street railroad com- 
panies, and the terms on which consent may be granted 
are in the first instance a matter of agreement between 
the local authorities and the railroad. 

Under some constitutional or statutory provisions, 
the consent of local authorities controlling and 
responsible for the maintenance of bridges to the 
use of such bridges by Street railroad companies, is 
required.®^ Under such provisions it has been held 


that consent may not arbitrarily be refused,^^ al- 
though the terms on which it may be granted are 
in the first instance a matter of agreement between 
the local authorities and the railroad,®® and if they 
cannot agree may be determined by the courts.®'^ 
On the other hand, it is the duty of the local au¬ 
thorities to see that the bridge is made safe for the 
new use,®® and, in consequence, they may refuse to 
allow the bridge to be used until it is made strong 
enough for the additional use.®® 

§ 39. Use of Turnpikes and Toll Roads in 
General 

When required by statute, the consent of the Jocal 
authorities to the use of a turnpike or toll road 6y a 
Street railroad company must be obtained. 

When required by statute, the consent of the local 
authorities to the use of a turnpike or toll road by 
a Street railroad company must be obtained,®® not- 
withstanding the turnpike company has given its 
consent.®! Prior to obtaining the requisite con- 
sents, the right of the company to exercise its 
franchise is stili an inchoate, and not a vested, 
right.®2 However, the consent of local authorities 
is not necessary in the absence of a statute requir- 
ing it.®3 

§ 40. Necessity of Consent 

Where it is required either by statute or by organic 
law that a Street railroad company obtain the consent 


51- Fla.—State v. Jacksonville St. 

R. Co., 10 So. 690, 29 Fla. 690. 

60 C.J. p 182 note 47. 

Indeterminate permit 

Under statute provldlng for con- 
version of every grant by city of 
Street railway franchise into an in¬ 
determinate permit, the consent of 
City is wholly unnecessary, since city 
is merely a department or politlcal 
subdlvislon of the state to which 
governmental powers have been In- 
trusted, subject to wlthdrawal or 
modifleation by enactment of general 
laws.—^Minneapolls St. Ry. Co. v. 
City of Minneapolis, 40 N.W.2d 353, 
229 Mlnn. 502, appeal dlsmissed 70 
S.Ct. 674, 339 U.S. 907, 94 L.Bd. 1336. 

52. Fla.—State v. Jacksonville St. 
R. Co., 10 So. 690, 29 Fla. 690. 

60 C.J. p 182 note 48. 

53. Minn.—Minneapolis St. Ry. Co. 
V. City of Minneapolis, 40 N.W.2d 
363, 229 Minn. 502, appeal dismiss- 
ed 70 S.Ct. 674, 339 U.S. 907, 94 
KEd. 1336. 

54. N.T,—Town of Wheatfield v. 


Tonowanda St. R. Co., 36 N.T.S. 
744, 92 Hun 460. 

60 C.J. p 189 note 42. 

Construction and operatlon of grant 
as to rights in, and use of, bridges 
generally see infra § 85. 

55. Pa.—^Reading City Pass. Ry. Co. 
V. Berks County, 91 A, 1046, 246 
Pa. 44. 

60 C.J. p 190 note 43, 

56. Pa.—^Reading City Passenger 
Ry. Co. V. Berks County, supra. 

Conditions as to payment of compen- 
sation for use see supra S 33 b (2). 

Cost of replacement 

(1) Private contract between 
Street railway company and county 
for use of bridge under which county 
agrreed to bear replacement costs, 
which was not approved by Public 
Service Commission and was exe- 
cuted prior to Public Service Com¬ 
pany Law, was held invalid.—'Wilkes- 
Barre Ry. Corp, v. ’ Public Service 
Commission, 188 A. 546, 124 PASuper. 
362. 

(2) Scope and extent of Auty of 
restoration or repair of bridge used 
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by Street railroad generally see In¬ 
fra § 119. 

57. Pa.—^Reading City Passenger 
Ry. Co. V. Berks County, 91 A. 
1045, 246 Pa. 44. 

58. N.J.—^Lewis v. Cumberland 
County, 28 A. 563, 56 N.J.Law 416. 

59. N.J.—Lewis v, Cumberland 
County, supra. 

Pa.—Berks County v. Reading City 
Pass. Ry. Co., 31 A. 474. 663, 167 
Pa. 102. 

60. 111.—Trotier v. St. Louis, etc., R. 
Co., 64 N.B, 487, 180 111. 471. 

60 C.J. p 190 note 48. 

61. N.T.—In re Rochester Electric 
Ry. Co., 26 N.E. 381, 123 N.Y. 361, 
33 N.Y.St. 695. 

Pa.—^Steelton Borough v. East Har- 
risburg Pass. R. Co., 11 Pa.Co. 161. 

62. N.Y.—^In re Rochester Electric 
R. Co., 25 N.E. 381, 123 N.T. 361, 
33 N.Y.St. 695. 

63. Mass.—^Eastern Dlst. Atty. v 
Lynn, etc., R. Co., 16 Gray 242. 
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of local authoritles to the construction and operation of 
the railroad in streets and highways, such consent must 
be obtalned before any rlghts in the streets are acquired. 

While, in the absence of constitutional restriction, 
the legislature may authorize a Street railroad com- 
pany to construet and operate its road in streets and 
highways without obtaining the consent of the local 
authorities having control and supervision thereof, 
as discussed supra § 37, in many jurisdictions such 
consent is expressly required either by statute or by 
organic law, and, when so required, it must be 
obtained before any rights in the Street are ac- 
quired.®^ It has been held, however, that, even 
where consent was not obtained in advance, as it 
should have been, there may be subsequent ratifica- 
tion of a Street railroad company’s use of the 
streets.^5 Further, the consent of local authorities 
is required only as to such railroads as are within 
the intent of the statutory or constitutional provi- 
sions.®® A railroad company, under statutory pow- 
er, may construet a section of an interurban rail- 
way, within city limits, on a private right of way 
and Crossing city streets, without obtaining a fran- 
chise from the city,®^ although the company was 
organized for the purpose of avoiding a right of 
way offered by the city as being too circuitous and 
expensive.®® 

Use of elevated tracks for freight traffic has been 
held not to constitute an additional burden on the 
streets so as to require the consent of the city, where 
no additional obstructions were placed in or over the 
streets and no limitation existed on the number of 
cars which the elevated railroad company might run 
over the tracks in a given time.®® 

Abolition of office of an ofiicial whose consent 
was, by statute, essential to the extension of a rail¬ 
road over township highways does not authorize 
such extension without official consent.*^® 


Line extending through more than one munici- 
pality or governmental unit. Where a Street railroad 
extends through several villages, the consent of the 
village authorities of one village is sufficient as to 
the construction of the road in such village, al¬ 
though the consents of local authorities of other 
villages have not been obtained, where the statute 
provides that the authorities in villages may con¬ 
sent to the construction of proposed railroads in the 
streets of villages and that the consent of commis- 
sioners of highways shall be obtained with respect 
to highways in towns,^! and the view has been taken 
that the consent of one set of authorities is in no 
wise dependent on the consent of another set of 
authorities.*^® However, under a charter which au- 
thorizes the building of a line of Street railroad 
through several townships, and which makes the 
consent of local authorities a condition precedent 
to the right to construet the line, it has been held 
that the company must secure the consent of all of 
the townships before it can insist on its right to 
build under its charter,*^® and that the consent of one 
municipality alone will not authorize construction of 
a Street railroad through its streets or highways un- 
less and until the consent of all the municipalities 
has been obtained,'^^ 

§ 41. To Whom Grant Made 

Consent to construet and operate Street railroads 
cannot be given to Individuals where the legislature llm- 
its the power of the iocal authorities to grant licenses 
to construet and operate such roads to incorporated com- 
panies created under the general laws of the state. 

Consent to construet and operate Street railroads 
cannot be given to individuals where the legislature 
limits the power of the local authorities to g^ant 
licenses to construet and operate such roads to in¬ 
corporated companies created under the general 
laws of the stateA consent given by the local 


64. Pa.—^Dalton St. Ry. Co. v. City 
of Scranton, 191 A. 133, 326 Pa. 6. 

60 C.J. p 182 note 49. 

Necessity of consent: 

For extension of line see Infra § 
83. 

To use of bridgres see supra § 38. 
To use of turnplkes and toll roads 
see supra § 39. 

Statute held uot In vlolatlon of con¬ 
stitutional req.nlrement 
111.—^People V. City of Chlcagro. 182 
K.F. 419, 349 111. 304. 

65. Pa.—^Pennsylvanla, etc., R. Co. 
V. Philadelphia, etc., R, Co., 28 A. 
784, 160 Psu 277. 

60 C.J. p 183 note 50. 


66 w 111.—^Hoyne v. Chicag-o & O. P. 
Elevated R. Co., 128 N.B. 687, 294 
111. 413. 

60 C.J. p 183 note 51. 

67. Mich.—^Mason v. Lansingr, etc., 
R. Co., 121 N.W. 466, 167 Mich. 1. 

68 . Hlch.—Mason v, Lansing, etc., 

R. Co., supra. 

69. 111.—Chlcago IST. S. & M. R. Co. v. 
City of Chicago, 163 N-B. 141, 331 
111. 360. 

70. TJ.S.—Blalr v. Chicago, 111., 26 

S. Ct. 427, 201 U.S. 400, 60 L.Bd. 
801. 

71. N.T.—Geneva, etc., R. Co. v. New 
York Cent, etc., R. Co., 48 N.T.S. 
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842, 24 App.Div. 335, reversed on 
other grounds 57 N.B. 498, 163 N. 
Y. 228. 

60 C.J. p 184 note 54. 

72. N.T.—Geneva, etc., R. Co. v. 
New York Cent., etc., R. Co., supra. 

73. Pa.—^Lehigh Coal & Navigatlon 
Co. V. Inter-County St Ry. Co., 81 
A. 471, 167 Pa. 76. 

74b Pa.—^Pennsylvania R. Co. v. Tur- 
tle Creek Valley Electric R. Co., 86 
A. 348, 179 Pa. 584. 

60 C.J. p 184 note 57. 

75. m.— Goddard v. Chicago, etc., R. 
Co., 66 N.E. 1066. 202 111. 362, re- 
heard 66 N.B. 1119, 202 Xll. 452. 
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authorities to a company named, prior to its incor- 
poration, to construet a road on a certain Street, 
could not become effective after such incorporation, 
as against another company which incorporated be- 
fore the former company, and within a reasonable 
time thereafter obtained consent to construet a road 
on the same Street.*^® A grant by a municipal coun- 
cil of which the mayor is a member to one acting 
as agent for the mayor with the object of enabling 
the grantee to assign his rights and the resulting 
franchise to a railroad controlled by the mayor is 
invalid.'^'^ A statute providing that no railroad shall 
be constructed on a particular highway without a 
spccial act for that purpose may be amended so 
as to permit the construction of a road by a com¬ 
pany organized under a general act 

§ 42. From Whom Consent Obtained 

The boards or offlcers who have authority to give 
consent to the construction and operatlon of Street rail> 
roads and from whom consent must be obtained as a con- 
ditlon precedent to the right to do so are those designated 
by iocal statutes or constitutional provisions, 

The boards or officers who have authority to give 
consent to the construction and operation of Street 
railroads and from whom consent must be ob¬ 
tained as a condition precedent to the right to do 
so are those designated by Iocal statutes or consti¬ 
tutional provisions.79 The “Iocal authorities” whose 
consent is necessary are, in cities, ordinarily the 
common council,^® and, in towns, the town highway 
commissioners.8l Township supervisors may be the 
proper “Iocal authorities” to give consent to the 
construction of a Street railroad through the town¬ 
ship and, where the law requires but one super- 
visor for the township, his consent must be ob¬ 


tained.^ 3 * Where the legislature has conferred on 
the commissioners’ courts general superintendence 
over all highways in their counties, they are the 
“Iocal authorities” within a constitutional provision 
as to the obtaining of permission to build a Street 
railway along the public highways of counties.^^ 
The authorities of one municipality cannot consent 
for the authorities of another municipality.®^ 

Authorities havifig exclusive co^itroL Where the 
statute requires the consent of authorities having 
exclusive control of the streets, and there is a re- 
pugnancy between different acts conferring exclu¬ 
sive control on different sets of officers, the latest 
act, being the final expression of the legislative in- 
tent, must control, and the consent of the officers 
designated therein is sufficient.®® A commissioner 
of Street improvements who has the authority pre- 
viously vested in the department of public parks 
does not have exclusive control so that his consent 
may be required where, while the department of 
public parks had the exclusive power to locate, lay 
out, construet, and maintain certam streets and 
avenues, there were important govemmental duties 
left to be performed by the city of which the city 
had control.®'^ Where the statute requires the con¬ 
sent of the goveming body of the townchip, the con¬ 
sent of the township committee which is the gov- 
erning body is required in addition to that of the 
road board of the township which has general and 
exclusive control and management of the public 
highways.®® 

Notwithstanding the consent of the county au¬ 
thorities, the consent of township authorities may 
be also required under a statute requiring such con¬ 
sent of any board, body, or public authorities other 


Pa.—^Homestead St. R. Co. v. Pitts- | 
burg, etc., Electric St. R. Co., 30 A. 
950, 166 Pa. 162, 27 KR-A. 383. 
Who may acquire and exerclse right 
to construet and operate Street 
railroad generally see supra § 20. 

T6. Pa.—Homestead St. R. Co. v. 
Plttsburg, etc., Electric St. R. Co., 
eupra. 

77. N.T.—^Marjohn Realty Co. v. 
City of Long Beach, 204 N.Y.S. 53, 
54, 122 Mlsc. 763, afflrmed 206 N.T. 
S. 933, 211 App.Div. 805, and 207 
N.T.S. 876, 211 App.Div. 860. 

60 C.J. p 184 note 60. 

78. N.T.—Spolford v. Southern 
Boulevard R. Co., 4 N.T.S. 388, 16 
Daly 162. 


79. Tex,—Galveston, H. & S. A. Ry. 
Co. V. Houston Electric Co., 122 S. 
W. 287, 57 Tex.Civ.App. 170. 

60 C.J. p 184 note 62. 

80- N.T.—^Matter of Broadway Sur- 
face R. Co., 34 Hun 414. 

81. N.T.—^Matter of Rochester Elec¬ 
tric R Co., 25 N.E. 381, 123 N.T. 
351. 

82. Pa.—^Pennsylvania R. Co. v. 
Montgomery County R. Co., 3 Pa. 
Dlst 68, 14 Pa.Co. 88. 

83. Pa.—^Tamaqua, etc., St. R. Co. v. 
Inter County St. R. Co., 4 Pa.Dlst. 
20 . 

60 C.J. p 184 note 66. 


Co. V. Houston Electric Co., 122 S. 
W. 287, 67 Tex.Civ.App. 170. 

60 C.J. p 185 note 67. 

85. W.Va.—^Wheeling, etc., R. Co. v. 
Triadelphia, 52 S.E. 499, 68 W.Va. 
487, 4 L.R.A.,N.S.. 321. 

60 C.J. p 185 note 63. 

86 . N.T.—Gaedeke v. Staten Island 
Midland R. Co., 60 N.T.S. 598, 43 
App.Div. 614, reargument denied 
61 N.T.S. 290, 46 App-Div. 219, ap- 
peal denied 63 N.T.S. 1108, 49 App. 
Dlv. 636. 

87. N.T.—^Bohmer v. Halfen, 64 N.T. 
S. 1030. 36 App.Div. 381, afflrmed 
65 N.E. 1047, 161 N.T. 390, reargu- 
ment denied 67 N.E. 1104, 162 N.T. 
693. 

88 . N.J.—^Bergen Traction Co. v. 

' Ridgefleld Tp., Ch., 32 A. 754. 


84. Tex.—Galveston, H. & S. A. Ry. 
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than the governing body of the municipality, town, 
township, village, or borough which shall have con- 
trol of any of the streets and highways.^® Under 
a statute authorizing the construction of railroads 
along the highways of townships under the consent 
of the township authorities, state and territorial 
roads within the township, for the condition of 
which the township is responsible, are included, and 
a franchise may be granted by the township board 
and the consent of the highway township commis- 
sioner is not required.^^^ 

§ 43. Right to Refuse Consent 

The power conferred on local authorities having con- 
troi of streets and highways to authorize Street raiiroad 
companies to construet and operate iines of raiiroad 
therein necessarily implles the right to refuse to con¬ 
sent thereto. 

Since the power conferred on local authorities 
having control of streets and highways to authorize 
Street raiiroad companies to construet and operate 
lines of raiiroad therein necessarily implies the right 
to refuse consent thereto,they may withhold con¬ 
sent entirely,^2 or, within limitations considered 
supra § 32, grant it on such conditions as they may 
see fit to impose. However, consent to the use of 
bridges by Street raiiroad companies cannot arbi- 
trarily be refused, as discussed supra § 38. 

§ 44. Proceedings to Obtain in General 

There must be a substantlai compliance with the 
terms and conditions prescribed by statute, In order that 
the consent of local authorities to the use of streets by a 
Street raiiroad may be valld and effective. 

Since in giving consent, the local authorities do 
not act in the exercise of any natural or inherent 
power, but under delegated powers, as discussed 
supra § 29, there must be a substantial compliance 
with the terms and conditions prescribed by statute. 


in order that the consent to the use of streets by a 
Street raiiroad may be valid and effective.®^ Be- 
fore a Street raiiroad franchise may be legally 
granted, all statutory conditions precedent must be 
fulfilled.94 Thus there must be a compliance with 
statutory requirements relating to the application for 
a franchise,^5 the giving of public notice of the 
application or of the proposed ordinance, discussed 
infra § 45, and the submitting of the ordinance 
granting the franchise to the voters, infra § 47. 
However, this does not apply to conditions which 
are in the nature of conditions subsequent,®® or are 
conditions precedent only to the beginning of con- 
struction.^7 a certificate of public convenience and 
necessity as a condition to beginning construction 
of a Street raiiroad, discussed supra §§ 21-26, has 
been held not a prerequisite to the granting of a 
local franchise,^8 since such certificate may be ob- 
tained after the franchise has been received.99 

§ 45. -Notice and Hearing 

Thero must be a compliance with the statutory re¬ 
quirements in respect of giving public notice of the 
application for the franchise, consent, or privilege; and, 
where a statute requires a notice and hearing, the power 
of the City authorities to act is dependent on a hearing 
duly accorded on a proper notice. 

There must be a compliance with the statutory re¬ 
quirements in respect of giving public notice of the 
application for the franchise, consent, or privilege,^ 
or serving it on the municipality, where application 
is made to raiiroad commissioners but, where the 
statute provides only for notice of application, no¬ 
tice of the proposed ordinance need not be given.3 
The requirement of such notice for a franchise for 
the construction of a new road or route does not 
apply to an application for an extension of the 
tracks of a line already existing and constructed 
under a former franchise duly granted,^ unless the 


89. N.J.—^Woodbridge Tp. v. Rarl- 
tan Tractlon Co., 63 A. 176, 64 N.J. 
Eq. 169. 

90. Mlch.—Smith v. Jackson, etc., 
Traction Co., 100 N.W. 121, 137 
Mich. 20. 

91. Va.—Portsmouth v. Virginia, 
etc., R. Co., 126 S.B. 362, 141 Va. 
54, 39 A.L.R. 1610. 

60 C.J. p 185 note 74. 

92. U.S.—Blair v. Chicago, 111., 26 
S.Ct. 427, 201 U.S. 400. 60 Ii.Ed. 
801, reversed 132 P. 848. 

60 C.J. p 185 note 75. 

93. N.J.—St. Paurs Catholic Church 
of Greenville v. Jeraey City, 78 A. 
1064, 81 N.J.Law 110, afflrmed 86 
A. 826, 84 N.J.Law 416. 


N.T.—Beekman v. Thlrd Ave. R. Co., 
47 N.E. 277, 163 N.T. 144. 

94. Mo.—^Ruckert v. Grand Ave. R. 
Co., 63 S.W. 814, 163 Mo. 260. 

95. 111.—^Wilder v. Aurora, etc., 
Traction Co., 76 N.E. 194, 216 111. 
493. 

60 C.J. p 186 note 80. 

96. N.T.—;In re Atlantic Ave. EI. 
R. Co., 32 N.E. 771, 136 N.T. 292. 

60 C.J. p 186 note 84. 

97. N.T.—‘In re Atlantic Ave. EI. R. 
Co., supx^ 

98. U.S.—jSeccomb v. Wurster, C.C. 
N.T., 83 F. 856. 

60 C.J. p 186 note 87. 
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99- N.T.—^People v. Bauer, 103 N. 
T.S. 1081, 64 Misc. 28, 39 N.T.Civ. 
Proc. 258. 

1 . 111.—Metropolitan City R. Co. v. 
Chicago, 96 111. 620. 

60 C.J. p 186 note 89. 

2 . Vt.—Burlington v. Burlington 
Traction Co., 41 A 614, 70 Vt- 491. 

60 C.J. p 187 note 90. 

3. Ohlo.—Hamilton v. Cincinnati, 
etc., Electric St. R. Co., 8 Ohlo S. 
& C.P. 174, 5 Ohlo N.P. 467. 

4. Ohlo.—Cleveland, etc., St. R. Co. 
V. Urbana, etc., R Co., 26 Ohlo Cir, 
Ct. 180. 

60 C.J. p 187 note 92. 
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extensiori in fact constitutes an original or new 
line,5 as where it is from a line wholly without the 
municipality into or through the municipalitynor 
does the requirement of such notice apply to an 
application for the renewal of a franchise previous- 
ly grantedJ So, also, the statutory requirement of 
public notice of the pendency of a resolution or 
ordinance for an extension or change of route or 
routes does not apply to proceedings for the ex¬ 
tension of the track of an existing line of rail- 
road.8 

Where the statute provides that no ordinance for 
such purpose shall be passed until public notice of 
the application has been given, notice is sufficient if 
given before the passage of the final ordinance es- 
tablishing the route, although it is subsequent to 
the passage of the first ordinance or resolution.9 A 
publication of notice which is legally insufficient 
cannot, after the granting of the franchise, be ren- 
dered sufficient by a subsequent curative ordi- 
nance.^® 

Hearing. Where a statute requires a notice and 
hearing, the power of the city authorities to act is 
dependent on a hearing duly accorded on a proper 
notice.ii 

§ 46. — Mode of Consent; Sufficiency of 
Ordinance or Resolution 

In granting a street railroad franchise by municipal 
ordinance, statutory requirements relatlng to the passage 
and approval of ordinances must be observed, and, In 
order to become binding and operative as a contract, it 
must be perfected as such. 

In granting a Street railroad franchise by munici¬ 
pal ordinance, statutory requirements relating to 
the passage and approval of ordinances must be ob¬ 
served, and, in order to become binding and op¬ 


erative as a contract, it must be perfected as such.l^ 
Where statutes require the giving of municipal 
consent to be exercised by ordinance approved by 
the mayor, exercise of the power by a resolution 
which was not submitted to the mayor is a nullity.i^ 
If consent is given by a board, it must be given 
by the members thereof acting as a board at a 
regularly convened meeting, and not as individ- 
uals.15 

Where the consent of a township is given, it 
has been held that it should be by means of a 
formal resolution, duly recorded in the minutes of 
the meeting,!6 although, where such consent is evi- 
denced by a written instrument duly signed and 
recorded by the township supervisors, their failure 
to have the minutes thereof entered on their own 
records will not invalidate the consent.!*^ Where 
the consent of park commissioners to the construc- 
tion of a Street railroad through a park approach 
is required in addition to the consent of the city 
council, the validity of such consent is not affected 
by the fact that it differs in its terms from the con¬ 
sent of the common council, especially where its 
terms are more rigorous.!® 

Details as to location and construction» Under a 
statute requiring the consent of the municipal au¬ 
thorities to a location of the tracks, the authorities 
in granting consent cannot leave it to the discretion 
of the company to determine whether more than one 
track shall be laid and as to the location on the 
Street and the construction of sidings, crossovers, 
and switches.!9 So, where the municipal authorities 
are permitted to authorize the use of poles and 
wires, a provision that they may prescribe the man- 
ner in which, and the places where, such poles shall 
be located, and the manner in which the wires shall 
be strung thereon, is mandatory.^^ It has, however, 
been held that it is not essential to the validity of a 


5. Ohlo.—Cleveland, etc.. St. R. Co. 
V. Urbana, etc., R. Co., supra. 

6 ^ Ohlo.—Cleveland, etc., St. R. Co. 
V. Urbana, etc., R. Co., supra. 

7m Ohlo.—State v. Bast Cleveland R. 
Co., 6 Ohlo Clr.Ct. 318, 3 Ohlo Clr. 
Dec. 471. 

Renewals in general see Infra $88. 

Ohlo.—Belle v. Glenvllle, 27 Ohlo 
Clr.Ct. 181. 

9. Ohlo.—^Aydelott v. Cincinnati, 11 
Ohlo Clr.Ct. 11, 4 Ohlo Cir.Dec. 486. 

10 . Ohlo.—^Raynolds v. Cleveland, 28 
Ohlo Clr.Ct 463, afflrmed 81 N.B. 
1182, 76 Ohlo St 619. 


11. N.J.—Camden Horse R. Co. v. 
West Jersey Traction Co., 32 A. 72, 
68 N.J.Law 102. 

60 C.J. p 187 note 1. 

12. U.S.—^Potter v. Calumet Electric 
St. R. Co., aC.111., 168 P. 621. 

60 C.J. p 187 note 2. 

13- 111.—^People V. Suburban R. Co., 
63 N.E. 349, 178 111. 694, 49 L..R.A. 
660. 

60 C.J. p 187 note 8. 

14. N.J.—Specht V. Central Pass. R. 
Co., 72 A. 366, 76 N.J.Law 631. 

15. N.J.—^West Jersey Traction Co. 
V. Camden Horse R. Co., 35 A. 49, 
63 N.J.Eq. 163. 

60 C.J. p 188 note 5. 
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16. Pa,—^Plttsburgh Rys. Co. v. Bor- 
ough of Carrlck, 103 A. 106, 259 
Pa. 333. 

60 C.J. p 188 note 6. 

17. Pa.—^Pittsburgh Rys. Co. v. 
Borough of Carrlck, supra. 

18. N.T.—Kuhn v. Knight, 83 N.E. 
293, 190 N.T. 339. 

19. N.J.—St. Paurs Cathollc Church 
of Greenville v. Jersey City, 78 A. 
1064, 81 N.J.Law 110, afflrmed 86 
A. 826, 84 N.J.Law 416. 

60 C.J. p 188 note 9. 

20 . N.J.—^Kennelly v. Jersey City, 
30 A. 531, 67 N.J.Law 293, 26 L.R, 
A. 281. 
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franchise or right to construet a Street railroad that 
the consent of the municipal authorities specifically 
designate the exact location latitudinally in the 
streets on which the road is to be constructed and 
operated or the number of tracks to be laid, but 
that, in the absence of a constitutional or statutory 
provision to the contrary, it may be regulated by 
the municipal authorities after consent has been 
given.2i 

Implied consent Under charters simply authoriz- 
ing the municipal authorities to dissapprove of the 
construction of the road, within a specified time, 
consent will be inferred, unless the city manifests its 
disapproval within the named time in ciear and 
certain terms .22 

§ 47. ■ Submissiori to Popular Vote 

Where the power of granting Street railroad fran- 
chlses is vested directiy and specifically by the legislatore 
in the legislative authority of the city, It is neither neces- 
sary nor proper to submit to the voters for their ratifl- 
cation any ordinance granting a franchise to a Street 
railroad company; but, under some statutes, it is neces- 
sary to obtain the consent of a majority of the electors 
of a City to the use of the streets over which a Street 
railroad is to be constructed. 

Where the power of granting Street railroad 
franchises is vested directiy and specifically by the 
legislature in the legislative authority of the city, 
that is, the mayor and city council, it is neither nec- 
essary nor proper to submit to the voters for their 
ratification any ordinance granting a franchise to 
a Street railroad company. 23 In some jurisdictions, 
however, it is made necessary, by statute, to obtain 


the consent of a majority of the electors of a city 
to the use of the streets over which a Street rail¬ 
road is to be constructed, the consent to be given 
or withheld at an election held for that purpose;24 
and the grant of a franchise to a Street railroad 
without such consent is invalid.25 In order to ren- 
der the consent valid there must be a substantial 
compliance with the statutes requiring it, as to 
placing on file the ordinance granting the franchise 
one week before adoption, and publication of notice 
thereof,26 as to the time of calling the election, 2 7 
giving of notice for the time designated in the stat¬ 
ute,28 and designating a specific route or routes on 
which it is intended to lay the tracks ;23 and, when 
the election is had in conjunction with a general 
city election, the aflSrmative of the proposition must 
receive a majority of all the votes cast at such gen¬ 
eral election.80 It has been held, however, that, 
where the electors of a city are invested with the 
power of extending to a streetear company the right 
or privilege of entering on the streets of the city, 
an irregular exercise of such power will not, under 
all circumstances, be held void.2i 

§ 48. . Review by Commission or Court 

Ordinarily the granting of a franchise cannot be 
interfered with by a public commission where its func- 
tions are merely regulatory; nor will the courts interfere 
therewlth. 

The granting of a franchise, being a legislative 
act, cannot be interfered with by a public commis¬ 
sion where its functions are merely regulatory ;32 
nor will the courts interfere therewith,33 except tc 


21 . Ala.—^Baker v. Selma St., etc., R. 
Co.. 80 So. 464. 130 Ala. 474. 

22. Pa.—^Faust v. Thlrd St. Pass. R. 
Co., 3 Phila. 164. 

eo C.J. P 188 note 12. 

23. Wash.—^Benton v. Seattle Elec¬ 
tric R. Co., 96 P. 1033, 50 Wash. 
156. 

24. Wis.—State ex rei. Leisk v. Com- 
mon Council of City of Wauwau- 
tosa, 102 N.W. 894, 124 Wis. 451. 

60 C.J. P 186 note 83, p 201 note 81. 

Statata lield not appUcable to ezten^ 
8I0XL8 

(1) In general.—Jones v. Dallas 
Ry. Co., Tex.Civ.App., 224 S.W. 807— 
60 C.J. p 201 note 81. 

(2) Under a statute wMcli provides 
that no ordinance granting a Street 
railroad franchise or extending the 
life of any franchise shall he opera- 
tive in a city until suhmitted to a dl- 
rect vote of the voters, If demanded, 
and which declares that it shall not 


apply to ‘*the extenslon of any exist- 
ing Une or system . , . if the 
term of such extension expires at the 
same time as the franchise of which 
it is a part," an ordinance merely ex¬ 
tending the existing Unes and system 
of a Street railroad on other streets, 
the extenslon expirlng at the same 
time as the franchise, is operative 
without submitting it to a dlrect 
vote.—State ex rei. Leisk v. Common 
Council of City of Wauwautosa, 102 
N.W. 894, 124 Wis. 451. 

25. Colo.—Baker v. Denver Tram- 
way Co., 210 P. 845, 72 Colo. 233, 29 
A.L.R, 1453, 

60 C.J. p 202 note 32. 

28. La.—^Long v. City of Shreve- 
port, 91 So. 825, 161 La. 423. 

60 C.J. p 202 note 33. 

27. Mlnn.—^Meyers v. Knott, 174 N. 
W. 842, 144 Minn. 199. 

60 C.J. p 202 note 34. 

28. Neh.—State v. Lincoln St. R. 
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Co., 114 N.W. 422, 80 Neb. 333, 14 
L.R.A.,N.S., 336, motion denled 118 
N.W. 326, 80 Neb. 352. 

29. Neb.—State v. Lincoln St. R Co., 
supra. 

60 C.J. p 202 note 36. 

30- Neb.—State v. Bechel, 34 N.W 
842, 22 Neb. 168. 

31. Neb.—State v. Citizens’ St. R. 
Co., 114 N.W. 429, 80 Neb. 357. 

60 C.J. p 202 note 38. 

32. Wis.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Light Co., 
180 N.W. 339, 181 N.W. 821, 173 
Wis. 400, 13 A.L.R. 802. 

33- N.T.—Marjohn Realty Co. v. 
City of Long Beach, 204 N.T.S. 63, 
122 Misc. 763, afflrmed 206 N.T.S. 
933, 211 App.Div. 805, and 207 N.T. 
S. 876, 211 App.Div. 860. 

Wis.—City of Milwaukee v. Milwau¬ 
kee Electric Ry. & Light Co., 180 
N.W. 339, 181 N.W, 821, 173 Wis. 
400, 13 A.L.R. 802. 
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prevent a fraudulent or manifestly abusive or op- 
pressive exercise of the power of municipal au- 
thorities in granting such franchises.^^ Under a stat¬ 
ute authorizing suit by taxpayers, a taxpayer suing 
to enjoin the granting of consent by local authorities 
to the building and operation of a Street railroad 
cannot be compelled to admit others as co-complain- 
ants, although the entire body of taxpayers, the 
city itself, and the general public may be interested 
in the resuit. 3 5 

§ 49. Presumption as to Requisite Consents 

When a Street railroad has been constructed and 
operated for a long time, it will be presumed that con¬ 
sents required by law were given. 

Generally, when a Street railroad has been con¬ 
structed and operated for a long period of time, 
it will be presumed that consents required by law 
were given.38 Under a statute providing that, 
where a railroad has been constructed and put in 
operation for a specific length of time, it will be 
presumed that the requisite consent of local author¬ 
ities, property owners, and others has been duly 
obtained, the fact that there is no record of consent 
in a particular book of records does not overcome 
such presumption where there is no statutory re- 
quirement that the consent be recorded therein.37 

§ 50. Operation and Effect 

a. In general 

b. Matters affecting validity 


a. Iu Greneral 

When ali the consents required by statute have been 
obtained, the right of a company, duiy incorporated, to 
build is complete; but consent given to a railroad com¬ 
pany having no charter authority to use the streets is 
ineffectual to confer such power. 

When ali the consents required by statute have 
been obtained, the right of a company, duly incor¬ 
porated, to build is complete. 3s However, as mu¬ 
nicipal consent cannot create or enlarge corporate 
franchises,39 consent given to a railroad company 
having no charter authority to use the streets is in¬ 
effectual to confer such power and, where a 
Street railway company has a trunk franchise and 
branch franchises, if the trunk has no sufficient 
legal existence, its branches must also fail, and the 
municipality’s consent to their construction will not 
avail the company.^l Consent to individuals does 
not bind a municipality to accept a Corporation in 
their stead.'*^ 

Nature, Consent is in the nature of a license and 
must be shown and established by the Street railroad 
company, when its authority is questioned.^3 

b. Matters Afecting Validity 

A Street railroad franchise may be rendered invalid 
when its granting is attended with fraud, extortion, or 
bribery, although not where it is merely disadvantageous 
to the municipality or is injudicious. The partiai invalid- 
ity of a franchise ordinance does not necessarily affect 
the validity of the whole. 

A Street railroad franchise is invalid when its 
granting is attended with fraud, ^4 extortion,46 or 


34. 111.—People v. Grand Trunk 
Western R. Co., 83 N.B. 839, 232 
111. 292. 

Va«—Wagrner v. Brlstol Belt Line R. 
Co.. 62 S.E. 391, 108 Va. 694, 26 L. 
R.A.,N.S., 1278. 

85. U.S.—Seccomb v. Wurster, C.C. 
N.T., 83 F. 866. 

80. N.T.—^People ez rei. City of New 
York V. New York Railways Co., 
112 N.E. 49, 217 N.Y. 310. 

OpevatloiL appiroved by dty 
In action by clty to enjoin con- 
tlnued operation of trolley line over 
City streets, althougrh no franchise 
for the operation of defendanfs line 
over certain Street was produced In 
evldence, where evldence dlsclosed 
that operation of the Une on such 
Street was approved by the city by 
an agrreement between the city, the 
defendant company, and another 
railroad company with which defend- 
ant’s Une connected, in the absence 
of other evldence. It was presumed 


that a consent to such operation was 
obtained pursuant to law.—City of 
New Rochelle v. Westchester Elee. 
R Co,. 29 N.Y.S.2d 806, 176 Misc. 
1044, afflrmed 29 N.Y.S.2d 719, 262 
App.Div. 874, appeal denied 30 N.Y. 
S.2d 495, 262 App.Dlv. 961, afflrmed 
42 N.E.2d 23, 288 N.Y. 571, certiorari 
denied 63 S.Ct. 64, 317 U.S. 663, 87 
L.Ed. 533. 

37. N.Y.—Troy & N. B. Ry. Co. v. K. 
D. W. M., 192 N.Y.S. 277, afflrmed 
194 N.Y.S. 985, 202 App.Div. 768. 

38. N.Y.—Coney Island, etc., R. Co. 
V. Kennedy, 44 N.Y.S. 825, 15 App. 
Div. 688. 

60 C.J. p 188 note 17. 

Revocatlon and forfelture see Infra 
§§ 89-97. 

Rlghts conferred see infra § 72. 

39. Pa.—^Hannum v. Media, M., A. & 
C. Electric Ry. Co., 49 A. 789, 200 
Pa. 44. 

40. Ga.—^Almand v. Atlanta Consol. 
St. R. Co., 34 S.E. 6, 108 Ga. 417. 
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N.Y.—^Manhattan Bridgre Three-Cent 
Line v. Third Avenue Ry. Co., 139 
N.Y.S. 434, 154 App.Div. 704. 

41. Pa,—^Hannum v. Media, etc., 
Electric R. Co., 49 A. 789, 200 Pa. 
44. 

42. U.S.—^People*s Pass. R. Co. v. 
Memphis City R. Co., Tenn., 10 
Wall. 38. 19 L.Ed. 844. 

60 C.J. p 188 note 21. 

43. Mo.—Swinhart v. St. Louis, etc., 
R. Co., 106 S.W. 1043, 207 Mo. 423. 

Nature of right to construet and op¬ 
erate Street railroad generally see 
supra § 19. 

44. Cal.—^Pinch v, Rlverside, etc., R. 
Co., 26 P. 765, 87 Cal. 697. 

N.Y.—Adamson v. Nassau Electric 

R. Co.. 33 N.Y.S. 732, 12 Mlsc. 600, 
reversed on other grounds 34 N.Y. 

S. 1073, 89 Hun 261. 

46. Pa.—^Tamaqua, etc.. St. R. Co. v. 
Inter-County St. R. Co., 81 A. 472, 
167 Pa. 91. 
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bribery.4® However, the validity of such a fran- 
chise is not affected by the fact that it is not ad- 

vantageous to the municipality,^^ or is injudicious,^^ 

or, in the absence of fraud, because of inade- 
quacy of consideration, where the municipality has 
received ali the consideration it had contracted for.^^ 

Effect of partial invalidity. The partial invalidity 
of a franchise ordinance does not necessarily affect 
the validity of the whole.^O However, it has been 
held that, where a franchise ordinance which au- 
thorizes a Street railway company to operate its 
lines on two streets is void as to one of those streets 
because of the company*s lack of power to accept 
the ordinance, it is equally void as to the other 
street.5l 

Right to attacL Where a municipality in grant- 
ing a franchise to a Street railway company acts as 
agent of the state, as discussed supra § 29, the fran¬ 
chise is from the state, and, hence, the municipality 
cannot attack the validity of the franchise by ac- 
tion, where the state declines to do so.®^ Except 
as he may be entitled to relief as an abutting own- 
er, as discussed infra § 100, a taxpayer is not, as 
such, entitled to attack the validity of a franchise 
granted by the municipality and enjoin the use 
thereof by the grantee.53 Complainants who have 
no right to the use and occupation of streets and 
highways covered by branches and extensions of 
a Street railroad have no standing to ask a court 
of equity to enjoin it from asserting its right to 
such use and occupation.54 Hence, individuals who 
have filed articles of association with the secretary 
of state as a step toward procuring a charter as a 
Street railroad company have no standing before the 
charter has issued to question the right of a railroad 
company to maintain extensions secured as provided 

by a statute.55 


§ 51. -Validation of Defective or Invalid 

Grant or Consent 

If the ordinance or resolution granting the franchise 
is void because it confers on the Corporation authority 
to exercise power not given to it by the articles of asso¬ 
ciation, it cannot be validated by a second ordinance, 
but a grant by a municipality, which is invalid by rea- 
son of irreguiarity, may be confirmed and ratified by 
an act of the legislature. 

If the ordinance or resolution granting the fran¬ 
chise is void because it confers on the Corporation 
authority to exercise power not given to it by the 
articles of association, it cannot be validated by a 
second ordinance or resolution 6 but, where a 
second ordinance is complete and valid in itself, it 
is not invalid because it is passed as an amendment 
to a void act,^*^ or because it is granted under a mis- 
take of law or of fact as to the validity of the prior 
ordinance and a grant by a municipality, which 
is invalid by reason of irreguiarity, may be con¬ 
firmed and ratified by an act of the legislature.®® 

New franchise. A statute which merely con- 
firms and regulates a franchise previously possessed 
by another company and which does not give any 
new authority to lay tracks does not confer a new 
franchise,®® 

§ 52. Sale to Highest Bidder 

Under some constitutional or statutory provisione, 
Street railroad franchises must be sold to the highest 
bidder, or, in some instances, to the bidder offering to 
transport passengers at the lowest rate of fare; but 
such provisions do not appiy to an extension of a line 
of road aiready in operation, or a removal of the right 
to operate a Street railroad at the expiration of the term 
fixed by the franchise. 

Under the constitution or statutes in some juris- 
dictions Street railroad franchises or privileges in 


46. Pa.—^Lehlgh Coal, etc., Co. v. In- 
ter-County St. R. Co., 31 A. 471, 
167 Pa. 76—^Keogh v. Pittston, etc., 
B. Co., 5 Liack.Legr.N. 242. 

47. Ind.—City R. Co. v. Citizens* R. 
Co.. 62 N.B. 167. 

60 C.J. p 189 note 26. 

48. Ind.—^Indianapolls & B. Ry. Co. 
V. Town of New Castle, 87 N.E. 
1067, 43 Ind.App. 467. 

49. Ind.—^Indlanapolis & B. Ry. Co. 
V. Town of New Castle, supra. 

60 C.J. p 189 note 28. 

50. Md.—^Koch V. North Ave. R. Co., 
23 A. 463, 75 Md. 222, 15 L.B.A. 
377. 

Tex.—Cray v. Dallas Terminal R., 


etc., Co., 36 S.W. 362, 13 TexCiv. 
App. 168. 

51. Pa.—^Valley Rys. v. City of Har- 
risbur^r, 124 A. 644, 280 Pa» 385. 

52. Wis.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Light Co., 
144 N.W. 206, 166 Wis. 83. 

53. Ohio.—Buning v. Cincinnati St. 
R. Co., 1 Ohio Clr.Ct. 323, 1 Ohio 
Cir.Dec. 178. 

Wis.—^Linden Leind Co. v. Milwaukee 
Electric R., etc., Co., 83 N.W. 861, 
107 Wis. 493. 

54. Pa.—^Lovejoy v. Duquesne St. R. 
Co., 69 A. 280, 219 Pa. 639—Andel 
V. Duquesne St. R. Co., 69 A. 278, 
219 Pa. 635. 

55. Pa.—^Lovejoy v. Duquesne St. R. 
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Co., 69 A. 280, 219 Pa. 639—Andel 
V. Duquesne St. R. Co., 69 A. 278, 
219 Pa. 636. 

56. N.T.—^McClean v. Westchester 
Electric R. Co., 66 N.T.S. 666, 25 
Misc. 383. 

57. 111.—^Wilder v. Aurora, etc., 
Electric Traction Co., 75 N.E. 194, 
216 m. 493. 

58. Ind.—City R. Co. v. Citizens St. 
R. Co.. 52 N.E. 167. 

59. N.T.—^People v. Law, 34 Barb. 
494, 22 How.Pr. 109. 

60. N.T.—^In re New York Bl. R. Co., 
70 N.T. 327, 3 Abb.N.Cas. 401— 
Mattlage v. New York Bl. R. Co., 14 
Daly 1. 
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the use of streets must be sold to the highest bid- 
der, or, in some instances, to the bidder offering 
to transport passengers at the lowest rate of fare.®^ 
Where such provisions exist, the sale of the fran- 
chise must be in compliance therewith,®^ for ex- 
ample, with regard to such matters as the petition 
of abutting owners,®^ the consent of the munici- 
pal authorities,®^ the granting ordinance,®5 notice,®^ 
conditions,®'^ and as to the award to the best bid¬ 
der. It is immaterial who the bidder is, whether 
an individual or a Corporation, and, if there is a 
compliance with the terms of the sale, the highest 
bid must be accepted;®^ and a sale is not illegal 
because it happens that one purchaser, without his 
connivance or procurement, and without fraud, col- 
lusion, or undue influence being shown, is in a posi- 
tion, by reason of his situation, to bid a price higher 
than another;'^0 b^t, where such conditions are in- 
corporated in the franchise that in the natural 
course of things there will be only one bidder, a sale 
to him is void as in effect a private sale.*^^ 

Mere inadvertence or informality in the use of 
words which do not go to the substance of the bid 
will not invalidate the sale,72 and in general the 
duty of the local authorities consists in deciding 
which is the best bid within the meaning of the 
statute, without inquiring into the motives of the 
bidder,73 but they have authority to reject a bid 
which they find to be frivolous or fraudulent.74 


§ 52 

Where a constitutional provision imposes certain 
taxes on Street railroads in lieu of all other taxes 
and licenses, but does not release railways from pay- 
ment of any “amount agreed to be paid or required 
by law to be paid for any special privilege or fran¬ 
chise,” the company is not released from the pay- 
ment of percentages of gross receipts required un¬ 
der statutes providing for grants of franchises to 

the highest bidders.'^^ 

Adjustment or modification of franchises, A con¬ 
stitutional or statutory provision requiring sale of 
a franchise to the highest bidder does not apply to 
an ordinance for the purpose of adjusting existing 
franchises so that they shall be uniform in terms 
and expire simultaneously, but which does not pro- 
pose to extend operations to any Street or portion 
of any Street on which operations were not at the 
time conducted.*^® So it has been held not to apply 
to an arrangement for the purpose of relocating the 
track of a railroad under an existing franchise for 
the benefit of the city and traveling public^^ or 
mere modification in a detail of the execution of the 

existing franchise.*^* 

Renewals and extensions, Statutes of this nature 
have been held not to apply to an extension of a line 
of road already in operation,*^® or a renewal of the 
right to operate a Street railroad at the expiration of 
the term fixed by the franchise.30 


61. La.—^New Orleans City, etc., R. 
Co. V. Watklns, 21 So. 199, 48 La. 
Ann. 1850. 

60 C.J. p 202 note 41. 

62. N.Y.—^Beekman v. Third Ave. R. 
Co., 47 N.E. 277, 153 N.T. 144. 

60 C.J. p 202 note 42. 

63. La,—^Priscoville Realty Co. v. 
Pollce Jury of Parlsh of St. Bern- 
ard, 53 So. 578, 127 La. 318. 

60 C.J. p 202 note 43. 

64. N.T.—Abraham v. Meyers, 23 N. 
Y.S. 226, 29 Abb.N.Cas. 384. 

60 C.J. p 202 note 44. 

65. Ohio.—State v. Bell, 84 Ohio St. 
194. 

60 C.J. p 203 note 45. 

66 . Ohio.—Cincinnati Street Rail¬ 
road Company v. Smlth, 29 Ohio 
St, 291. 

67. N.Y.—^Beekman v. Third Ave. R 
Co., 47 N.B. 277, 163 N.Y. 144. 

60 C.J. p 203 note 47. 


68 . U.S.—^Hart v. Buckner, La., 64 
P. 926, 5 C.C.A. 1. 

60 C.J. p 203 notes 48-54. 

69. N.Y.—Trojan Ry. Co. v. City of 
Troy, 109 N.Y.S. 779, 782, 126 App. 
Div, 362, affirmed 89 N.E. 1113, 195 
N.Y. 614. 

60 C.J. p 203 note 49. 

70. La.—Johnson v. New Orleans, 29 
So. 355, 105 La. 149. 

71. La.—^Priscoville Realty Co. v. 
Police Jury of Parish of St. Bern- 
ard, 63 So. 678, 127 La. 318. 

72. Ohio.—Compton v. Johnson, 9 
Ohio Clr.Ct. 632, 6 Ohio Cir.Dec. 
110 . 

60 C.J. p 203 note 62. 

73. Ohio.—^Knorr v. Miller, 5 Ohio 
Cir.Ct. 609, 3 Ohio Cir.Dec. 297. 

60 C.J. p 203 note 53. 

7^ Ohio.—Compton ▼. Johnson, 9 


Ohio Cir.Ct. 632, 6 Ohio Cir.Dec. 

110 . 

60 C.J. p 203 note 54. 

75. Cal.—City and County of San 
Pranclsco v. Market St. Ry. Co., 73 
P.2d 234, 9 Cal.2d 743. 

76. Ky.—Po&gel v. Loulsville Ry. 
Co., 10 S.W.2d 305, 226 Ky. 784. 

77. Ky.—Woodall v. South Covlng- 
ton Sc C. St. Ry. Co., 124 S.W. 843, 
137 Ky. 512. 

60 C.J. p 203 note 56. 

78. Ky.—^Woodall v. South Coving- 
ton & C. St. Ry. Co., supra. 

60 C.J. p 203 note 57. 

79. N.Y.—Smith v. Buffalo, 100 N. 
Y.S. 922, 51 Hisc. 244. 

60 C.J. p 203 note 58. 

80. Ohio.—Clement v. Cincinnati, 9 
Ohio Dec., Reprint, 688, 16 Cinc.L. 
Bul. 355—^Haskins v. Cincinnati 
Consol. St. R. Co., 7 Ohio Dec., Re¬ 
print, 713, 4 Cinc.L.Bul. 1126. 
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3. CONSENT OF AbUTTING OwNERS 


§ 53, For Use of Streets and Highways 

The consent of abutting owners to the use of 
streets and highways by Street railroads, as an ele- 
ment of the grant of a franchise to a Street railroad, 
is considered infra §§ S4-69. The right of abutting 
owners to raise objections to the proposed location 
or method of construction of a Street railroad is 
discussed supra § 23. 

Examine Pocket Parts for later cases, 

§ 54. -Necessity in General 

Ordinarily the owner of land abutting on a public 
Street has no such right or Interest In the Street as to 
make his consent necessary for the construction and 
operatlon of a Street railroad thereon; but under some 
constitutional or statutory provisions, the consent of 
abutting owners, or at least of some of them, may be 
required, 

Except as it may be conferred by constitutional 
or statutory provisions, the owner of land abutting 
on a public Street has no such right or interest in 
the lands included within the Street as to make his 
consent necessary for the construction and opera- 
tion of a Street railroad thereon,8i and the legisla- 
ture may, unless there are constitutional restraints, 
authorize the construction and operation of a Street 
railroad without the consent of abutting owners.^^ 
However, by some constitutional or statutory provi¬ 
sions, the consent of abutting owners, or at least of 
some of them may be required.83 Accordingly, 
where it is so provided, no law may authorize the 
construction or operation of a Street railroad ex¬ 
cept where the consent of a specified proportion of 
the owners of abutting property has been obtained, 
or, in lieu thereof, there has been a judicial deter- 
mination that the road should be constructed.84 
Where a statute requires either the permission of 
the municipal authorities or the consent of property 
owners, either will be sufficientes 

Renewal of franchise. The renewal of a fran¬ 
chise may be granted without the consent of abut¬ 


ting owners, where it is provided by statute that the 
council may renew such grant at its expiration on 
such terms as shall be conducive to public inter- 
est.e6 

§ 55, - Grant of Franchise and Right to 

Operate Distinguished 

Under some provisions, consent of abutting owners 
Is not a prerequisite to the granting of a franchise to a 
Street railroad Corporation, but such consent is merely 
required before the grant may be made effective upon 
any particular Street. 

A City charter provision requiring the written con¬ 
sent of abutting owners to the operation of a Street 
railroad upon a particular Street does not make such 
consent a prerequisite to the granting of a franchise 
to a Street railroad Corporation, but merely requires 
the consent before the grant may be effective upon 
any particular street.87 

§ 56. -Elevated Railroads 

Ordinarily the construction of an elevated railroad 
requires the same consent of abutting owners as other 
Street railroads. 

Where a company incorporated under the gen- 
eral railroad law has no special power conferred on 
it by the legislature to build an elevated railroad 
in the streets of a city, it cannot do so without secur- 
ing the consent of abutting owners in the manner 
required of other Street railroads.^S 

§ 57. -Temporary Tracks 

A City may grant the right to construet a temporary 
track, without procurlng the consent of abutting owners 
which is ordinarily required. 

Notwithstanding a general requirement of the 
consent of abutting owners, it has been held that 
a city may, without such consent, grant the right to 
construet a temporary track, since it is not a grant, 
but a revocable license.^® 


31. N.J.—^Paterson, etc., Traction 
Co. V. Wostbrock, Clx., 66 A. 698. 

SO C.J. p 190 note 53. 

S2. Tex.—City of Dallas v. Couch- 
man, Civ.App., 249 S.W. 234, 

JO CJT. p 190 note 64. 

». N.T.—^In re Thirty-Fourth St. 

R. Co., 7 N-E. 172, 102 N.T. 348. 
iO cjr. p 191 note 65. 


84. N.Y.—In re Metropolitan Trans¬ 
it Co., 19 N.R 646, 111 N.T. 688. 

60 C.J. p 191 note 56. 

85. N.T.—Brooklyn City, etc., R. Co. 
V. Coney Island, etc., Co., 35 Barb. 
864. 

86 . Ohlo.—State ▼. East Cleveland 
R. Co., 3 Ohlo Clr.Dec. 471—^Pelton 
V. East Cleveland R. Co., 10 Obio 
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Dec., Reprint, 545, 22 Clnc.Li.Bul. 
67. 

87. U.S.—City of Denver v. Mercan- 
tlle Tnist Co. of New York, Colo., 
201 F. 790, 120 C.CA.. 100. 

88 . N.Y.—Schaper v. Brooklyn & 
Longr Island Cable Ry. Co., 26 N.B. 
311, 124 N.Y. 630, 85 N.Y.St. 112. 

88 . Ohio.—^Mathera v. Cincinnati, 7 
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§ 58. -Extensions 

Where an extension of a road aiready In existence is 
proposed, consent of the abutting owners on the proposed 
extension may be necessary. 

Under statutes requiring the consent of abutting 
owners, where the extension of a road aiready in 
existence is proposed, the consent of the abutting 
owners on the proposed extension must be ob- 
tained.^O However, new consents from the abutting 
owners on the part of the line aiready built need 
not be obtained.91 

§ 59. - Additional Tracks 

Where a single-track road has been lawfully con- 
structed with the consent of abutting owners, as required 
by law, and it is afterward proposed to construet another 
track on the same Street, consent of the abutting owners 
is necessary for the proposed construction. 

Under statutes requiring the consent of abutting 
owners, where a single-track road has been lawfully 
constructed with such consent, and it is afterward 
proposed to construet another track on the same 
Street, the consent of the abutting owners is neces- 
sary.^2 a constitutional requirement of the consent 
of abutting owners to the construction of a Street 
railroad is applicable to a statute allowing the de- 
pression of the tracks of a steam railroad having 
a right to operate along a Street and the construction 
of a Street railroad upon the surface level over the 
depressed tracks where the effect is to authorize 
the construction of two railroads in the Street where 
but one existed before.^^ 

§ 60. - Switches and Turnouts 

A requirement of consent of abutters doee not apply 
to the grant of a right to construet a turnout or a 
switch. 

It has been held that a requirement of consent of 
abutters does not apply to the grant of a right to 
construet a turnout or a switch.s^ 


§ 61. -On Consolidation of Municipali- 

ties 

Where municlpalities are Consolidated on terms per- 
mittlng franchises originally granted to extend over the 
entire Consolidated City, consent of abutting owners is 
not required on expiration of a franchise as to a portion 
of a line for which such consent was not originally re¬ 
quired. 

Where municipalities are Consolidated and it is 
provided by the act of consolidation that the fran¬ 
chises granted by one of the constituents shall ex¬ 
tend over the entire Consolidated city, on expira¬ 
tion of a franchise granted by the other con¬ 
stituent as to a portion of a railroad line it is not 
necessary to obtain the consent of abutting owners 
to a continuance of the operation of the road over 
such portion of the line, although such consent had 
been required as a condition to the original grant 
of the franchise with respect to the other constit¬ 
uent municipalities.®5 

§ 62. -Franchise to New Company 

Where a franchise has expired, a new company seek- 
Ing to construet and operate on the same Street must 
flrst obtain the consent of abutting owners as required 
in the case of an original use of the Street. 

A franchise granting the right to operate a Street 
railway upon a certain Street having expired, a new 
company seeking to construet and operate upon the 
same Street must first obtain the consent of a majori- 
ly of the abutting property owners thereon as re¬ 
quired in the case of an original use of the Street.^® 

§ 63. -Nature and Scope of Right to 

Consent 

The nature, scope, and extent of the right or privl- 
lege of abutting owners conferred by constitutional or 
statutory provisions with respect to consent of such 
owners to the grant of a Street railroad franchise de- 
pend entirely on the provisions conferring it. Ordinarily 
such provisions do not confer new rights in the Street 
on the abutting owner but merely create a condition 
under which the municfpaiity Is without power to grant 
a franchise uniess the condition is fulfUled.' 


Ohio Dec., Heprint, 521, 8 CineX. 
Bul. 709. 

90. Ohio.—^Mt. Auburn Cable R. Co. 
V. Neare, 42 N.B. 768, 64 Ohio St 
163—Day v. Forest City Ry. Co., 
27 Ohio Cir.Ct. 60. 

Ailtlatlve oxdlnaiioe 

A statute, providingr that pennls- 
sion shall not be granted to extend 
a streetear line untll wrltten consent 
of the owners of more than one half 
of the abutting property has bepn 


produced to the councll or commis- 
sloners, does not require the secur- 
ing of such consent aa a condition 
precedent to the introduction of an 
initlative ordinance providing for ex¬ 
tension.—Cincinnati v. Hillenbrand, 
133 N.E. 556, 103 Ohio St. 286. 

91. Ohio.—Broadway, etc., R. Co. v. 
Brooklyn St. R. Co., 9 Ohio Dec., 
Reprint, 25, 10 Cinc.L.Bul. 72. 

99. Ohio.—^Roberts v. Easton, 19 
Ohio St 78. 


93. N.T,—^In re Long Island R. Co., 
82 N-.E. 443, 189 N.T. 428. 

94. N.J.—Specht v. Central Pass. R. 
Co., 72 A. 366, 76 N.J.Law 631. 

60 C.J. p 192 note 65. 

95. Mich.—^Bay City v. Saginaw-Bay 
City Ry. Co., 174 N.W. 193, 207 
Mich. 419. 

96. Ohio.—Isom v. Low Fare R. Co., 
29 Ohio Cir.Ct 588, 10 Ohio Cir.Ct, 
N.S., 89. 
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The nature, scope, and extent of the right or priv- 
ilege of abutting owners conferred by organic or 
statutory provisions with respect to consent of such 
owners to the grant of a Street railroad franchise 
depend entirely on the provisions conferring it.^*^ 
Requirements of their consent have been held not 
to constitute a delegation of power to the owners, 
but merely to create a condition under which the 
municipality is without power to grant a franchise 
to a Street railroad company unless the condition 
is fulfilled.98 They do not confer any new rights 
in the Street orj the abutting owner.^® 

The right to consent is not a special privilege^ 
or property right,^ inconsistent with the rule that 
abutting owners have no right in a Street superior 
to those of the general public.3 It is a personal 
right or option^ which the property owner may ex- 
crcise or withhold without compulsion from other 
owners, public authorities, or the courts,^ and 
which in consequence cannot be appropriated under 
the power of eminent domain.® 

§ 64. -Who May Give Consent 

A requfrement that consent be glven by the <'owner’' 
of the property involved has been held to be satisffed 
when given by the owner of a life estate, by devisees, 
or by a trustee In whom the legal titie is vested; but 
tho requirement Is not satfsfled by the consent of a ten- 
ant of the property. Generally consent may be given by 
a duly authorized agent. 


A requirement that consent be given by the "own¬ 
er” of the property involved has been held to be 
satisfied when given by the owner of a life es¬ 
tate,by the vendee of land under a contract to 
convey who is not in default under his contract and 
who is in possession of the land,® by devisees,® by a 
trustee in whom the legal titie is vested,^® by the 
equitable owner where the trustee holding the legal 
titie has declined to express himself as to being will- 
ing or unwilling,!! and by a remainderman who has 
charge and who is in possession of the property.^® 
On the other hand, the requirement has been held 
not satisfied by the consent of a tenant of the prop- 
erty,i® of fathers and guardians of minor children 
who are owners,^^ of husbands of wives who hold 
the legal tities,^® or of executors,!® except where it 
is provided by statute that consent may be given by 
an executor holding the legal title.!*^ Where prop¬ 
erty is owned by tenants in common, the consent 
of ali is required.i® 

Mortgagees, Where a mortgage passes no titie, 
and is nothing more than a lien or security for a 
debt, the consent of a mortgagee of abutting prop¬ 
erty is not the consent of the abutting owner, and 
is of no effect;^® but it has been held that a consent 
given by the holder of the legal titie of an abutting 
lot cannot be affected by his subsequent admission 
that deeds to him are merely mortgages and that his 
interest is only that of a mortgagee in possession.^® 


97- N.J.—^Paterson, etc., Traction 
Co. V. Wostbrock, Ch., 56 A. 698. 

60 C.J. p 192 note 70. 

98- Ohio.—Carpenter v. Cincinnati, 
111 N.E. 163, 92 Ohio St. 473. 

99. 111.—Doane v. Lake St. EI. R. Co., 
46 N.E. 620, 166 111. 610, 66 Am.S.R. 
266, 36 L..R.A. 97. 

1. Ohio.—Isom V. Liow Pare Ry., 10 
Ohio Clr.Ct., N.S., 89. 29 Ohio Cir. 
Ct 683. 

2. Ohio.—^Hamilton, etc., Traction 
Co. v. Parish, 66 N.E. 1011. 67 Ohio 
St. 181. 

60 C.J. p 192 note 74. 

3. Ohio.—^Isom v. Low Fare R. Co., 
10 Ohio Cir.Ct., N.S., 29 Ohio Cir. 
Ct. 683. 

4. Ohio.—Hamilton, etc., Traction 
Co. V. Parish. 66 N.E. 1011, 67 Ohio 
St. 181. 

60 C.J. p 192 note 76. 

5. Ohio.—^Hamilton, etc., Traction 
Co. V. Parish, supra. 

60 C.J. p 192 note 77. 


6. Ohio.—Hamilton, etc., Traction 
Co. V. Parish, supra. 

7. Ohio.—Rapp v. Cincinnati, etc., 
R. Co., 9 Ohio Dec., Reprint, 302, 12 
Cinc.L.Bul. 119—Ireton v. Pt. 
Wayne, etc., Traction Co., 2 Ohio 
H.P., N.S.. 317. 

8. Ohio.—Day v. Porest City R. Co., 
27 Ohio Cir.Ct. 60, reversed on oth¬ 
er grounds 76 N.B. 396, 73 Ohio St. 
83. 

9. Ohio.—Rapp v. Cincinnati, etc., R. 
Co., 9 Ohio Dec., Reprint, 302, 12 
Cinc.L.Bul. 119. 

10. N.J.—^Hutchinson v. Belmar, 39 
A. 643, 61 N.J.Law 443, afflrmed 
45 A. 1092, 62 N.J.Law 450. 

60 C.J. p 193 note 82. 

11. Tex.—Gray v. Dallas Terminal 
R., etc., Co., 36 S.W. 362, 13 Tex. 
Clv.App. 168. 

12. Ohio.—Simmons v. Toledo, 8 
Ohio Cir.Ct. 636, 4 Ohio Cir.Dec. 69, 
afflrmed 61 Ohio St. 626. 

13. Ohio.—Rapp v. Cincinnati, etc., 
R. Co., 9 Ohio Dec., Reprint, 302, 12 
Clnc.L.Bul. 119. 


14. Ohio.—^Day v. Porest City R. Co., 
27 Ohio Cir.Ct. 60, reversed on oth¬ 
er grounds 76 N.E. 396, 73 Ohio St. 
83—Rapp V. Cincinnati, etc., R. Co., 
9 Ohio Dec., Reprint, 302, 12 Cinc. 
L.Bul. 119. 

15. N.T.—Baker v. New York Mu- 
nicipal Ry. Corp., 168 N.T.S. 509. 
181 App.Div. 939, 102 Misc. 719. 

Ohio.—Simmons v. Toledo, 8 Ohio 
Cir.Ct. 636, 4 Ohio Cir.Dec. 69, af- 
firmed 51 Ohio St. 626. 

16. Ohio.—Rapp V. Cincinnati, etc., 
R. Co., 9 Ohio Dec., Reprint, 302, 12 
Cinc.L.Bul. 119. 

17. N.J.—Orton v. Metuchen, 49 A. 
814, 66 N.J.Law 672. 

18. Ohio.—Rapp v. Cincinnati, etc., 
R. Co., 9 Ohio Dec., Reprint, 302, 
12 Cinc.L.Bul. 119. 

60 C.J. p 193 note 90. 

19. N.Y.—Baker v. New York Mu- 
nicipal Ry. Corp., 168 N.Y.S. 609, 
181 App.Div. 939. 102 Misc. 719. 

20. N.Y.—Sea Beach R. Co. v. Coney 
Island, etc., Electric R. Co., 47 N. 
Y.S. 981, 22 App.Div. 477. 
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City owning property abutting on the Street along 
which it is proposed to construet and operate a 
Street railroad may consent as a landowner, 2 i not- 
withstanding it acts in a dual capacity.22 

Corporations. A Corporation may consent as the 
owner of property23 where the consent is exeeuted 
as the act of the Corporation,^^ 

Board of education, having no title to lands on 
which school buildings stand, is not their owner, and 
cannot give a valid consent.25 

Agents. It is very generally held that consent may 
be given by a duly authorized agent, although such 
consent is not specially provided for by the provi- 
sions requiring it;26 and, by some provisions, ex- 
press authority for consent by agents is given 
and it is not essential to the validity of the consent 
that the authority of the agent should appear on the 
instrument giving it ,2 8 or that he should have been 
authorized in writing.23 However, if the authority 
of one signing as agent is challenged, the agency 
must be proved as in other cases. 30 

Ownership to center of Street. Where the stat¬ 
ute requires the consent of the owners of at least 
one half of the amount in lineal feet of property 
fronting on the Street through which permission to 
construet has been asked, the right to consent be- 
longs to every owner of property fronting on the 
Street regardless of his ownership to the center of 
the street.3l 

Consent of unauthorized person may be ratified or 
adopted by the owner and the consent thereby given 


validity,32 provided timely action is taken to ratify 
or adopt the consent.23 

§ 65. -Purchase of Consents; Conditions 

An agreement for the purchase of the consent of a 
property owner to the laying down of a Street rallway 
in the Street on which his property abuts for a considera- 
tion inuring to the exclusive benefit of such owner is 
against public policy and void, and hence will not be 
enforced at the instance of the property holder; but the 
consent niay be held vaiid for the purpose of authorizing 
the munlcipai authorities to act. 

Although there is authority to the contrary,34 it 
has been held that an agreement for the purchase 
of the consent of a property owner to the laying 
down of a Street railway in the Street on which his 
property abuts for money or for a consideration 
inuring to the exclusive benefit of such owner is, 
where made for the purpose of securing the action 
of the municipal authorities, against public policy 
and void, 3 5 and, in consequence, the courts will re¬ 
fuse to enforce such an agreement at the instance of 
the property holders.36 However, it has been held 
that, although a condition or proviso is against pub¬ 
lic policy, it may be disregarded and the consent 
held valid for the purpose of authorizing the mu¬ 
nicipal authorities to act,37 and that the legislative 
body may lawfully disregard the proviso.33 

Conditions in franchises. Where a franchise is 
granted on condition that the injury to abutting 
property owners shall be ascertained, and the rail¬ 
road enters into an agreement with an abutting 
owner whereby he consents to its construction and 
waives damage resulting therefrom on condition 
that the company will vacate the track if it becomes 


21. N.T. —Westchester Electric R. 
Co. V. City of Mt. Vernon, 142 N. 
E. 686, 237 Isr.T. 199. 

60 C.J. p 193 note 94. 

22. Ohio.—^Emerson v. Forest City 
R. Co., 28 Ohio Cir.Ct. 683. 

23. N.T.—^Baker v. New Tork Mu¬ 
nicipal Ry. Corp., 168 N.T.S. 609, 
181 App.Div. 939, 102 Misc. 719. 

24. N.T.—^Baker v. New Tork Mu¬ 
nicipal Ry. Corp., supra. 

60 C.J. p 193 note 97. 

25. N.J.—Currie v, Atlantic City, 48 
A. 615, 66 N.J.Law 140, reversed on 
other grounds 60 A. 504, 66 N.J. 
Law 671. 

26. 111.—Tlbbetts v. West Towns; 
^.tc.. St. R, Co.. 38 N.E. 664, 153 111. 
147. 

60 C.J. p 193 note 99. 


27. N.J.—Shepard v. East Orange, 67 
A. 441, 70 N.J.Law 203. 

28. 111.—Tlbbetts v. West Towns, 
etc., St. R. Co., 38 N.E. 664, 153 
111. 147—North Chicago St R. Co. 
V. Cheetham, 68 Ill.App. 318. 

29. N.T.—^Baker v. New Tork Mu¬ 
nicipal Ry. Corp., 168 N.T.S. 609, 
181 App-Dlv. 939, 102 Misc. 719. 

30. Ohio.—^Day v. Forest City Ry. 
Co., 27 Ohio Cir.Ct 60, reversed on 
other grounds 76 N.E. 396, 73 Ohio 
St 83. 

31. N.J.—St Columba’s Church v. 
North Jersey St R. Co., Ch., 70 A. 
692. 

32. Ohio.—^Day v. Forest City R. 
Co., 27 Ohio Cir.Ct. 60, reversed on 
other grounds 76 N.B. 896, 73 Ohio 
St 83. 

33. Ohio.—Sommers v. Cincinnati, 6 
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Ohio Dec., Reprint, 887, 8 Am.L. 
Rec. 612. 

60 C.J. p 194 note 7. 

34. Ohio.—^Hamilton, etc., Traction 
Co. V. Parish, 65 N.E. 1011. 67 Ohio 
St 181, 60 L.R.A, 531. 

60 C.J. p 194 note 8. 

35. 111.—^Doane v. Chicago City R. 
Co., 46 N.E. 507, 160 111. 22, 35 L. 
R.A. 688. 

60 C.J. p 194 note 9. 

36. 111.—Doane v. Chicago City R. 
Co., supra. 

60 C.J. p 194 note 11. 

37. N.J.—St Columba*s Church of 
Newark v. Public Service Ry. Co., 
78 A. 219, 80 N.J.Law 363. 

60 C.J. p 194 note 12. 

38. N.J.—St. Coluinba’s Church of 
Newark v. Public Service Ry, Co., 
supra. 
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necessary to close the Street in question, such agree- 
ment may be refused.39 

Conditions forhidden by statute, A property own- 
er in giving his consent to the construction of a 
Street railroad cannot attach conditions thereto 
which are in direct contravention of the statute un¬ 
der which the franchise is granted.^0 

Nonconsenting abutting owners may not complain 
of violations by the grantee of conditions imposed 
by those who consented when the consenting owners 
do not themselves complain.^^ 

§ 66. --Requisitas and Sufficiency 

a. In general 

b. Number required 

a. In General 

When 80 provided by statute, the consent of an abut- 
ting owner to the construction and operatlon of a Street 
railroad must be in writing, signed, acknowiedged, sealed, 
and filed or recorded, in order te be valid and effective. 

When so provided by statute, the consent of 
abutting owners to the construction and operation 
of a Street railroad must be in writing,^^ signed,^3 
acknowledged,44 sealed,^^ and filed or recorded,^® 
in order to be valid and effective; but, in the ab- 
sence of a statutory requirement to that effect, 
sealing^*^ or recording^s of consents is not necessary. 
A consent to the construction of a Street railroad; 
is, in the absence of an apparent intention of the 
legislature to the contrary, sufficient, and it need not 
be to the mode and manner of the construction and 
operation of the road.^^ A petition addressed to 
court commissioners advocating a particular loca- 


tion for the road does not operate as a consent by 
the property owner.^O 

To whom given, Consents procured fairly and in 
good faith by an individual interested in the rail¬ 
road and trans ferred by him to the railroad com- 
pany are not invalid by reason of the fact that they 
run to the individual instead of to the Corporation 
and have been acquired by the latter through an 
intermediary by assignment instead of directly from 
the property owners themselves.®^ 

Time when obtained. It is not, unless the terms 
of the statute so provide, necessary to the validity 
of a grant to construet a Street railway that the 
number of consents of abutting property owners re¬ 
quired by the statute should have been obtained 
prior to the publication of the notice inviting bids 
for the construction and operation of such railway 
as required by another statute.® 2 

Consent by municipality. Municipal consent to 
the construction and operation of a road operates 
also as a consent of the municipality as a property 
owner.® 3 

b. Number Required 

The number of consents required and the determlna- 
tion of what property is to be Included fn the caiculation 
depend on a construction of the constitutional or statu¬ 
tory provisions requiring the consent of abutting owners 
to the construction and operation of a Street railroad. 

Generally, where constitutional or statutory provi¬ 
sions require the consent of abutting owners to the 
construction and operation of a Street railroad, the 
number of consents required and the determination 
of what property is to be included in the caiculation 
depend on a construction of these provisions.®^ Un- 


39. lowa.—GetcUell, ‘ etc., Lumber, 
etc., Co. V. Des Moines Union R. 
Co., 87 N.W. 670, 115 lowa 734, 

40. Ohio.—^Porest City R. Co. v. 
Day, 76 N.B. 396, 73 Ohio St. 83. 

60 C.J. p 195 note 15. 

41. Ohio.—^Barney v. Mt. Adams, 
etc., Inclined Plane R. Co., 11 Ohio 
Dec., Reprint, 880, 30 Cinc.L.Bul. 
286. 

60 C.J. p 195 note 16. 

42. Ohio.—Simmons v. Toledo, 8 
Ohio Cir.Ct. 636, 4 Ohio Cir.Dec. 
69, affirnaed 51 Ohio St. 626—^Rapp 
V. Cincinnati, etc., R. Co., 9 Ohio 
Dec., Reprint, 302, 12 Cinc.L.Bul. 
119. 

43. Ohio.—Simmons v. Toledo, 8 
Ohio Cir.Ct. 535, 4 Ohio Cir.Dec. 69. 

60 C.J. p 195 note 18. 


44. N.J.—Orton v. Metuchen, 49 A. 
814, 66 N.J.Law 572. 

60 C.J. p 195 note 19. 

45. N.J,—^Mercer County Traction 
Co. V. United New Jersey R., etc., 
Co., 54 A. 819, 64 N.J.Bq. 588. 

60 C.J. p 195 note 20. 

46. N.Y.—Adee v. Nassau Electric 
R. Co., 72 N.T.S. 992, 65 App.Dlv. 
529, afflrmed 65 N.B. 1113, 173 N.T. 
580. 

60 C.J. p 195 note 21. 

47. N.Y.—In re Cortland, etc., R. 
Co., 31 Hun 72, affirmed 95 N.Y. 
663. 

48. Ohio.—Sanfleet v. Toledo, 10 
Ohio Cir.Ct. 460, 8 Ohio Cir.Dec.* 
71i; afflrmed 47 N.E. 1116, 54 Ohio 
St. 620. 

60 C.J. p 195 note 23. 
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49. Ohio.—Sloane v. People*s Elec¬ 
tric R. Co., 7 Ohio Cir.Ct. 84, 3 
Ohio Cir.Dec. 674. 

50. N.Y.—^Farmers' Loan & Trust 
Co. V. New York Blevated R. Co., 
135 N.Y.S. 464, 150 App.Dlv. 565. 

51. N.Y.—Geneva, etc., B. Co. v. New 
York Cent., etc., R. Co., 67 N.K 
498, 163 N.Y. 228, 

52. Ohio.—Sloane v. People's Elec¬ 
tric By. Co., 7 Ohio Cir.Ct. 84, 3 
Ohio Cir.Dec. 674. 

53. N.Y.—^Westchester Electric R. 
Co. V. City of Mt. Vemon, 142 N* 
E. 686, 237 N.Y. 199. 

60 C.J. p 195 note 28. 

54. N.Y.—Sea Beach R. Co. v. Coney 
Island, etc., Electric R. Co., 47 N. 
Y.S. 981, 22 App.Dlv. 477. 
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der a statute requiring as a prerequisite to the con- 
struction of a Street railroad the consent of owners 
of one half in value of the property bounded on that 
portion of the Street upon which it is proposed to 
construet such railroad, ali property bounded on such 
Street, although fronting on another, is to be con- 
sidered in determining the proportion of property 
bounded on the Street, the owners of which have 
given their consent®® The value of an entire tract 
abutting on the Street with buildings thereon, being 
used as an entirety for a single purpose, is to be 
considered, although it extends back to another 
Street;®® but the company is not entitled to the 
benefit of a consent in behalf of all of a piece of 
land, part of which is upon the line of the road, and 
part of which is not®*^ Within the meaning of a 
statute of this character, the property on all four 
corners of two intersecting streets is bounded by 
the intersecting space common to both; and where 
a proposed route runs south through one Street to 
the intersection, and thence west through the other, 
the consent of the owner of the southeast corner, 
opposite its outer curve, should be counted in mak- 
ing up the requisite one half in value.®® 

Road extending along several streets, A statute 
requiring the consent of owners of more than one 
half of the foot frontage of the land abutting on 
the Street along which it is proposed to construet the 
road requires, where more than one Street is to be 
occupied, the consent of a majority of property 
holders on each Street as a prerequisite to the con- 
struction of a road along these streets.®® Under a 
constitution and statute requiring the majority con¬ 
sent in value of the property bounded on a Street 
or highway upon which it is proposed to construet 
a road, the consent is required on “a Street” where 
construction is proposed, not on the route of com- 
bined streets,®® and where the required number of 
consents of property owners on one Street has been 
obtained, a road may be constructed upon such 


Street, although the owners of other streets have 
not yet granted their consent.®^ 

Road extending beyond city limits, Where the 
proposed route is partly outside the jurisdiction of 
a municipality, it will be sufficient to support a 
grant for the part of the route within such jurisdic¬ 
tion that the consent of the owners of the requisite 
proportion of frontage on that part of the route be 
obtained and filed.®^ 

In estimating number of lineal feet of property 
necessary to authorize the consent of a municipality 
to the construction of a Street raihvay, the cross 
streets are to be omitted.®® 

Consent of municipality as abutting oztjner, The 
consent of a municipality to the construction of a 
Street railroad along a Street on which it is an abut¬ 
ting owner may be counted in ascertaining whether 
a majority of the frontage has consented to the 
granting of the franchise.®^ 

Consent obtained by fraud. Where the consent 
of more than the required number of property own¬ 
ers was properly obtained, the fact that the consent 
of two others was obtained by fraud does not 
affiect the validity of the company’s right®® 

§ 67. - Operation and Effect of Consent 

Where the consent of abutting owners is a condltiom 
precedent to the right to construet a Street railroad, the 
consent when granted is more than a mere license, and 
is a species of property. The effectiveness of the con¬ 
sent Is not Impaired by a subsequent alienation of hia 
land by the person giving the consent, and, whlle the 
consent may be revoked before final action has been 
taken thereon, It is not revocable at the will of the 
person giving it after It has been acted on. 

Under constitutional and statutory provisions re¬ 
quiring the consent of abutting owners as a condi- 
tion precedent to the right of a Street railroad com¬ 
pany to construet its road, the consent when granted 


55. N.T.—Tledemann v. Staten Is- 
land Midland R. Co.. 46 N.T.S. 64, 
18 App.Dlv. 868. 

66. N.T. — ^Fox V. New York City In- 
terborough R. Co., 98 N.T.S. 338, 
112 App.Div. 832, appeal dismlssed 
78 N.E. 1108. 186 N.T. 624. 

67. N.T.—Merrlman v. Utica Belt 

Line St. R. Co.. 41 N.T.S, 1049, 18' 
Mlsc. 269. I 

60 C.J. p 195 note 81. 

68. N.T.—Sea Beach' R. Co, v. Coney 
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Island, etc., Electric R. Co., 47 N. 
Y.S. 981, 22 App.Div. 477. 

60 C.J. p 196 note 33. 

59. Ohio.—Carpenter v. Cincinnati 
Traction Co., 18 Ohio N.P., N.S., 1. 

60 C.J. p 196 note 33. 

60. N.T.—^Manhattan Bridge Three 
Cent Line v. Brooklyn Helghts R. 
Co., 144 N.T.S. 623, 169 App.Div. 
667, afflrmed 119 N.E. 1058, 222 N. 
T. 718—Hilton v. Thirty-Fourth St. 
R. Co., 1 How.Pr., N.S., 463. 

61. N.T.—^Manhattan Bridge Three 
Cent Line v. Brooklyn Heights Ra 
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Co., 144 N.T.S. 523, 159 App.Div. 
667, afflrmed 119 N.E. 1058, 222 N. 
T. 718. 

62. N.J.—Hutchinson v. Belmar, 39 
A. 643, 61 N.J.Law 443, affirmed 
45 A. 1092, 62 N.J.Law 450. 

63. N.J.—People*s Traction Co. v. 
Atlantic City, 57 A. 972, 71 N.J. 
Law 134. 

64. Ohio.—Emerson v. Porest City 
Ry. Co., 4 Ohio N.P., N.S., 493. 

65. Mich.—^Ecorse Tp. v. Jackson, 
etc., R, Co., 117 N.W. 89, 153 Mich. 
393. 
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is more than a mere license, as it confers valuable 
rights,®® and is a species of property;®*^ but, where 
the statutes require consent as a condition precedent 
to the vesting of jurisdiction in municipal authori- 
ties to grant a franchise or permit to use the 
Street, it has been held that the consent is neither 
a license nor a concession granting the company 
some interest in land or right in the Street, but is 
merely the statutory mode of conferring on the 
municipal authorities jurisdiction to grant a fran¬ 
chise or permit to the railroad company to use the 
streets.®^ Under either class of provisions, the ef- 
fectiveness of the consent is not impaired by a sub- 
sequent alienation of his land by the person giving 
the consent.®® While it has been held that a con¬ 
sent necessary to give jurisdiction to the local au¬ 
thorities to grant a franchise or permit may be re- 
voked before final action has been taken thereon by 
them,*^® neither this class of consent nor the consent 
made necessary by some provisions as a condition 
precedent to the construction of the road is re- 
vocable at the will of the person giving it or his 
successors, after it has been acted on.*^! The con¬ 
sent is, however, limited to the purpose for which 
it was given;*^^ and it can not be made the basis 
of further municipal action on a second applica- 
tion.'^* 

To whose benefit consents inure. Under statutes 
requiring the franchise to be granted to that person 
or Corporation that offers to carry passengers for 
the lowest rate of fare, the consents, by whomsoever 
obtained, inure to the benefit of the lowest bid- 
der,*^^ and need not in terms be given to the person 
who is the lowest bidder, since the contract can be 
awarded to him alone.*^® 


As abandonment of easements, The consent of 
the abutting owner may operate as an abandonment 
of his easements depriving him of right to compen- 
sation,*^® or to claim damages consequent on the 
erection and operation of the road.'^'^ 

As bar to action to restrain maintenance of road. 
Consent will de feat an equity action to restrain the 
maintenance of a Street railroad which was being 
operated according to the terms of its charter.*^® 
Where the requisite number of consents has been 
obtained, a nonconsenting owner of abutting prop- 
erty may maintain an action for his damages, but 
cannot prevent the construction of the road.*^® 

Where part of Street not dedicated. Where con¬ 
sent is obtained for the construction of a railroad 
over a Street, part of which is subsequently shown 
not to have been dedicated to public use, the consent 
is inoperative even as to those parts of the Street 
properly laid out and dedicated because the thing 
consented to and the thing given are radically dif¬ 
ferent.®® 

§ 68. -Who Entitled to Assert Failure 

to Obtain 

Generali/ the failure to obtain the required number 
of consents to the construction and operation of a Street 
railroad can be avalled of oniy by the abutting owners; 
but a nonconsenting abutting owner may contest the con¬ 
struction and operation of the road on the ground that 
the required number of consents has not been obtained, 
his right in thIs regard being confined to the Street on 
which his property abuts. 

As discussed supra § 63, statutes which require 
the consent of a designated proportion of the abut¬ 
ting owners to the construction and operation of a 


66. N.T.—Paige v. Schenectady R. 
Co., 70 N.B. 213, 178 N.T. 102— 
Adee v. Nassau Blectric R. Co., 72 
N.T.S. 992, 66 App.Div. 529, af- 
flrmed 66 KE. 1113, 173 N.T. 680. 

67. N.T.—Matter of Union Bl. R. 
Co., 19 N.B. 664, 112 N.T. 61, 2 L. 
R.A. 369—^People v. 0’Brien, 18 N. 
E. 692, 111 N.T. 1. 7 Am.S.R. 684, 
2 L.R.A. 255. 

68. N.J.—St. Columba’s Church of 
Newark v. Public Service Ry. Co., 
78 A. 219, 80 N.J.Law 363—Currie 
V. Atlantic City, 48 A. 615, 66 N.J. 
Law 140, reversed on other grounds 
60 A. 504, 66 N.J.Law 671. 

69. N.T.—^Adee v. Nassau Electric 
R. Co., 72 N.T.S 992, 66 App.Div. 
629. afflrmed 66 N.B. 1113, 173 N. 
T. 680. 

60 C.J. p 196 note 43. 


70. Ohio.—Simmons v, Toledo, 8 
Ohio Cir.Ct. 636, 4 Ohio Cir.Dec. 
69, afflrmed 61 Ohio St, 626. 

60 C.J. p 196 note 44. 

71. N.T.—^Baker v. New Tork Mu¬ 
nicipal Ry. Corp., 168 N.T.S. 609, 
181 App.Div. 939, 102 Misc. 719. 

60 C.J. p 196 note 46. 

72. N.T.—Bldert v. Longr Island 
Electric R. Co., 61 N.T.S. 186, 28 
App.Div. 461, afflrmed 59 N.B. 1122, 
165 N.T, 651. 

60 C.J. p 197 note 46. 

73. N.J.—Currie v. Atlantic City, 50 
A. 604, 66 N.J.Law 671. 

60 C.J, p 197 note 47. 

74. Ohio.—^Forest City Ry. Co. v. 
Day, 76 N.B. 396, 73 Ohio St. 83— 
State v. Bell, 34 Ohio St. 194. 
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76. Ohio.—State v. Bell, supra. 

76. N.T.—Smyth v. Brooklyn Union 
EI. R. Co., 85 N.E. 1100, 193 N.T. 
835, 23 L.R.A.,N.S., 438. 

60 C.J. p 197 note 60. 

77, N.T.—White v. Manhattan Ry. 
Co., 34 N.B. 887, 139 N.T. 19. 

78- N.T.—Smyth v. Brooklyn Union 
Blevated R. Co., 86 N.E. 1100, 193 
N.T. 335, 23 L.R.A..N.S., 433. 

60 C.J. p 197 note 52. 

79, N.T.—^Adee v. Nassau Electric 
R. Co., 72 N.T.S. 992, 66 App.Div. 
629, afflrmed 66 N.E. 1113, 173 N. 
T. 680. 

60 C.J. p 197 note 62 [a]. 

80. U.S.—^Beeson v. Chicagro, C.C. 
IU., 75 F. 880. 
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Street railroad confer a right personal to them, and, 
while there is some authority to the contrary,^! it 
has generally been held that failure to obtain the re- 
quired number of consents can be availed of only by 
the abutting owners.^2 There fore, a municipality 
cannot attack its grant of a franchise to construet 
and operate a Street railroad on the ground that the 
requisite number of consents of abutting property 
owners had not been obtained,^^ nor can a tax- 
payer.S^ However, a nonconsenting abutting owner 
may contest the construction and operation of the 
road on the ground that the required number of 
consents has not been obtained,^^ although his right 
in this respect is confined to the Street on which his 
property abuts,^® and the burden of proof is on him 
to show that Ihe required number of consents has 
not been obtained;^'^ and he is entitled to an in- 
junction against the construction of the road if this 
fact is established by him.^S 

Estoppel, A property owner who has given con- 
sent to entry on his land by a Street railroad com- 
pany for construction of its road is estopped to 
sue to enjoin such entry on the ground that the 
necessary consent of ali owners affected had not 
been obtained,^^ but the fact that he has given his 
consent to the construction of the road does not 
affect his right to object to construction in front of 
other property on the Street which he afterward 
buys.9^^ Also, a vendee of property is not estopped 
by a consent given by the vendor but not recorded 
until after the conveyance of the property.^i 


§ 69* - Determination by Commissioners 

in Lieu of Consent of Abutting Own¬ 
ers 

a. In general 

b. Application, parties, and notice 

c. Hearing and determination of com¬ 

missioners 

d. Operation and effect of determination; 

confirmation by court 

a. In General 

Under some constitutional and statutory provisions, 
whenever the requisite number of abutting property 
owners faiis or refuses to consent to the routes and pians 
of the construction of a Street railroad, a proceeding 
may be Instituted by applicatlon or petition of the Street 
railroad company to the proper court for the appoint- 
ment of commissioners to determine the matter, whose 
determination that the road shall be constructed and 
operated, when confirmed by the court, may be taken In 
Ileu of the consent of the abutting owners. 

In some jurisdictions, under provisions of the con- 
stitution and enabling statutes, whenever the requi- 
sitfe number of abutting property owners, as required 
by statute, faiis or refuses to consent to the routes 
and pians of the construction of a Street railroad,^^ 
a proceeding in the nature of a special proceeding 
in rem93 may be instituted by application or petition 
of the Street railroad company to the proper court^^ 
for the appointment of commissioners to determine 
the matter, whose determination that the road shall 
be constructed and operated, when confirmed by the 
court, may be taken in lieu of the consent of the 
abutting owners.^s The only condition precedent 
to the appointment of such commissioners is the 
failure to obtain the requisite consent of abutting 
property owners ;9 6 and, when this condition is 
properly shown to exist, the court is not vested with 


81. Pa.—^Pennsylvania R. Co. v. 
Parkesburgr, etc., St. R. Co., 26 Pa. 
Super. 169. 

60 C.J. p 197 note 67. 

82. Ohlo.—^Hamllton v. Cincinnati, 
etc., Electric St. R. Co., 8 Ohio S. 
& C.P. 174, 6 Ohlo N.P. 457. 

83. Ohio.—Hamllton v. Cincinnati, 
etc., Electric St. R. Co., supra. 

60 C.J. p 198 note 69. 

84. Ohio.—^Hamilton v. Cincinnati, 
etc., Electric St. R. Co., supra, 

60 C.J. p 198 note 60. 

85. Ohio.—^Roberts v. Easton, 19 
Ohio St. 78. 

60 C.J. p 198 note 61. 

86. Ohlo.—Glidden v. Cincinnati, 4 
Ohio S. & C.P. 423, 30 Clnc.L.Bul. 
213. 


87. Ohio.—^Adee v. Nassau Electric 
R. Co., 72 N.Y.S. 992, 65 App.Div. 
629, afflrmed 66 IST.E. 1113, 173 N.T. 
580. 

60 C.J. p 198 note 63. 

88. Ohio.—^Roberts v. Easton, 19 
Ohio St. 78—Ireton v. Pt. Wayne, 
etc., Traction Co., 2 Ohio N.P., N.S., 
317. 

89. Pa.—Christie v. Philadelphia, 
etc.. St. R. Co., 12 Pa.Dist. 608. 

90. Pa.—Taylor v. Erie City Pass. 
R. Co., 40 A. 316, 186 Pa. 120. 

91. N.T.—^Adee v. Nassau Electric 
R. Co., 72 N.Y.S. 992, 65 App.Div. 
629, afflrmed 65 N.E. 1113, 173 N.Y. 
580. 


92. N.T.—Matter of People's R. Co., 
20 N.E. 367, 112 N.Y. 578. 

60 C.J. p 198 note 70. 

93. N.T.—Matter of Union EI. R. 
Co., 19 N.B. 664, 112 N.Y. 61, 2 L. 
R.A. 359. 

60 C.J. p 198 note 71. 

94. N.Y.—^Matter of New York Rap- 
id Transit R. Comrs., 41 N.E. 676, 
147 N.T. 260. 

60 C.J. p 198 note 73. 

95. N.T.—Matter of Buffalo Trac¬ 
tion Co., 49 N.Y.S. 1062, 25 App. 
Div. 452. 

60 C.J. p 198 note 75. 

96- N.Y.—Matter of Thirty-Pourth 
St R. Co.. 7 N.E. 172, 102 N.Y. 
343. 

60 C.J. p 199 note 76. 
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any discretion in the premises but must appomt the 
commissioners,®'^ and cannot grant or deny the ap- 
plication on a consideration of the question of the 
utility or necessity of the proposed road,^^ and that 
an existing company, owning and maintaining a road 
coincident with the proposed road, has refused its 
consent to the construction and operation of the 
proposed road.®® 

Effecf of pendency, The company is not estopped 
by the pending of proceedings for the appointment 
of commissioners to show that, since the com- 
mencement of such proceedings, it has obtained a 
sufficient number of consents.^ 

b. Application, Parties, and Notice 

Application for the appointment of commissioners to 
determine the right to construet and operate a Street 
rallroad may be made by the Street railroad company, on 
its failure to obtain the required consent of property 
owners, and notice of the applicatlon must be given to 
nonconsenting property owners in the time and manner 
prescrlbed by the statute. Oniy those persons who are 
interested In the affected property are proper parties to 
the proceeding. 

Under the constitutional and statutory provisions 
discussed generally supra subdivision a of this sec- 
tion, application for the appointment of commis¬ 
sioners to determine the right to construet and op¬ 
erate a Street railroad may be made by the Street 
railroad company, on its failure to obtain the re¬ 
quired consent of property owners,® at any time be- 
fore the construction or operation of the proposed 
Toad is commenced,® except that it cannot be made 
until after the proposed route has been fixed."* The 
application or petition and accompanying affidavit 
must make a positive and affirmative statement, not 
merely of inferences or conclusions,^ but of facts 
which show that proper application was made to 
the property owners and that the requisite number 
refused to consent® 

The petition may precede the giving of any con¬ 


sent by the local municipal authorities,*^ and, there- 
fore, need not make any allegation as to the filing of 
such consent® Where a Corporation desiring to 
construet its road through various streets fails to 
obtain the necessary consent of property owners 
with respect to one Street or any number of streets 
less than the total named in the articles of associa- 
tion, it may apply for the appointment of commis¬ 
sioners to determine whether the railroad should be 
constructed and operated along those streets, with- 
out including all the streets through which, under 
its charter, it was to construet, maintain, and op¬ 
erate its road,® and several applications may be made 
with respect to particular streets.^® 

Parties. Only those persons who are interested in 
property along the Street or streets with respect to 
which the petition is presented are proper parties 
thereto.i^ 

Notice. Notice of the application must be given 
to nonconsenting property owners in the time and 
manner prescribed by the statute,^^ and this is true 
of notice of the hearings by the commissioners.^® 

c. Hearing and Determination of Commissioners 

commissioners to whom application Is made for 
approval of the construction and operation of a Street 
railroad, notwithstanding the failure to secure the con¬ 
sent of abutting owners, must grant a hearing at which 
all persons interested have an opportunlty to be heard; 
at such hearing the commissioners are not bound to 
striet compliance with rules of evidence, or to any par¬ 
ticular method of procedure except as specifled by stat¬ 
ute, but their action Is JudiciaI In character and must to 
a reasonable extent conform to Judiclal methods. 

After proper notice has been given the commis¬ 
sioners, to whom application is made for approval 
of the construction and operation of a Street rail¬ 
road, notwithstanding the failure to secure the 
consent of abutting owners, must grant a hearing at 
which all persons interested have an opportunity to 
be heard.i4 At such hearing the commissioners 


S7. N.T.—^Matter of Thirty-Fourth 
St. R. Co., supra. 

SO C.J. p 199 note 77. 

98. N.T.—^Matter of Thirty-Fourth 
St. R. Co., supra. 

99. N.T.—^Matter of Thirty-Fourth 
St. R. Co., supra. 

1. N.T.—^Adee v. Nassau Electric R. 
Co., 72 N.T.S. 992, 65 App.Dlv. 629, 
affirmed 65 N.E. 1113, 173 N.T. 680. 

2. N.T.—^Matter of Union Bl. R. Co., 
19 N.E. 664, 112 N.T. 61, 2 L.R.A. 
359. 

3. N.T.—Matter of New Tork EI. R. 
Co., 70 N.T. 327, 8 Abb.N.Cas. 401. 


4. N.T.—Matter of New Tork Bl. R. 
Co., supra. 

5. N.T.—In re New Tork Cable R. 
Co., 36 Hun 355. 

60 C.J. p 199 note 84. 

6. N.T.—Matter of People's R. Co., 
20 N.E. 367, 112 N.T. 578. 

60 C.J. p 199 note 85. 

7. N.T.—^Matter of People’s R. Co., 
supra. 

8. N.T.—^Matter of People^s R. Co., 
supra. 

9. N.T.^Matter of People*s R. Co., 
flupra. 


10. N.T.—Matter of People’s R. Co., 
supra. 

11. N.T.—Matter of People's R. Co., 
supra. 

12. N.T.—^In re Broadway Surface 
R Co., 84 Hun 414. 

60 C.J. p 199 note 91. 

13. N.T.—Matter of Union EI. R. 
Co., 19 N.E. 664, 112 N.T. 61, 2 L. 

; R.A. 359. 

160 C.J. p 200 note 92. 

■ 14. N.T.—Matter of New Tork Bl. R. 

Co., 70 N.T. 827, 3 Abb.N.Cas. 401. 
60 C.J. p 200 note 94. 
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are not bound to striet compliance with rules of 
cvidence, or to any particular method of procedure 
except as specified by statute, but their action is ju- 
dicial in character and must to a reasonable extent 
conform to judicial methods>5 They may refuse to 
receive oral proof and require affidavits,^® and may 
consider ali the circumstances bearing on the neces- 
sity for the proposed road as located,!^ such as 
whether other routes are equally available,^^ or 
whether the benefits which will ensue from the con- 
struction of the road will counterbalance the injury 
to private interests which will resuit therefrom;i9 
and, furthermore, they are not confined to the con- 
sideration of the evidence before them, but may 
use their own judgment and examine the situation 
for themselves.20 

The only question for the determination of the 
commissioners is whether the proposed road on the 
route designated should be constructed and op- 
-erated,2i and such question is to be decided in the 
first instance by them.22 Where the proposed 
road is to extend alotig several streets, the commis- 
jsioners may allow a road in some of the streets on 
Ihe routes fixed and disallow it as to others, as long 
as a complete road on some route is left;^^ and, 
where connections are proposed to several ferries 
and depots, they may determine that some connec¬ 
tions should, and some should not, be made,^^ but 
they have no power to consent to the construction 
of a road according to amended pians which have 
not been submitted to the property owners.^s 

d. Operation and Effect of Detennination; Con- 
firmation by Gourt 

Where the commissioners’ determination or report Is 
tmfavorable to the road as located, ordinarlly It Is final, 


except where It Is affected wlth fraud, mistake, or gross 
irregularity, in which case It is the duty of the court 
to set the report aside. The determination of the com¬ 
missioners, when in favor of the construction of the 
road, must be confirmed by the court which appointed 
them before it becomes final and effective, and it is 
within the discretion of the court whether or not to 
confirm the commissioners’ report. 

Where the commissioners’ detennination or report 
is unfavorable to the road as located, ordinarily it 
is final,except where it is affected with fraud, mis¬ 
take, or gross irregularity,27 in which case it is the 
duty of the court to set the report aside and appoint 
other commissioners,28 or to remit the matter to the 
same commissioners with proper instructions.29 
Where, however, the report is to the effect that the 
road should not be built in a certain Street, under 
existing conditions, a confirmation of the report is 
not an adjudication that a road should never be 
constructed in that Street, so as to preclude a sub- 
sequent application.^o On a motion to set aside an 
unfavorable report, it is the duty of the court ei- 
ther to refuse to hear the motion where no grounds 
or reasons for interference were specified in the no- 
tice of motion,21 or to examine the record and de¬ 
cide whether the methods pursued by the commis¬ 
sioners were substantially within the law.22 

Favorable report; confirmatiofi.. In accordance 
with the provisions of the constitution, the deter¬ 
mination of the commissioners, when in favor of the 
construction of the road, must be confirmed by the 
court which appointed them before it becomes final 
and effective.33 It is within the discretion of the 
court whether or not to confirm the commissioners’ 
report, 24 and, in considering the question of con¬ 
firmation, the court exercises judicial and not mere- 
ly formal functions,^® and has power to examine 


15. N.T,—^In re Nassau Electric R. 
Co., 60 N.E. 279, 167 N.T. 37. 

16. N.T.—^Matter of New York Bl. 
R. Co., 70 N.T. 327, 8 Abb.N.Cas. 
401. 

17- N.Y.—Matter of United Traction 
Co.. 104 N.T.S. 377, 119 App.Div. 
806. 

18. N.T.—Matter of Fort Chester 
St. R. Co.. 60 N.T.S. 160, 43 App. 
Dlv. 536, reargument denled 60 N. 
T.S. 1146, 44 App.Div. 630. 

19. N.T.—Matter of New York HI. 
R. Co.. 70 N.T. 327, 8 Abb.N.Cas. 
401. 

90. N.T.—^Matter of Rapid Transit 
R. Com’rs, 19 N.T.S. 561, 65 Hun 
63. 


21. N.T.—Matter of New York Bl. 
R. Co., 70 N.T. 327, 3 Abb.N.Cas. 
401. 

22. N.T.—^Matter of Thirty-Pourth 
St R. Co., 7 N.E. 172, 102 N.T. 343. 

23. N.T.—^Matter of New York Bl. 
R. Co., 70 N.T. 327. 3 Abb.N.Cas. 
401—^Matter of Rapid Transit B. 
Com’rB. 19 N.T.S. 661, 66 Hun 71. 

24. N.T.—^Matter of New York EI. 
R. Co., 70 N.T. 827, 3 Abb.N.Cas. 
401. 

25. N.T.—Matter of New York Cable 
R. Co., 15 N.B. 882, 109 N.T. 82. 

60 C.J. p 200 note 6. 

26. N.T.—^In re Nassau Electric R. 
Co., 60 N.B. 279, 167 N.T. 37. 

27. N.T.—In re Nassau Electric R. 
Co., supra. 


28. N.T.—^In re Nassau Electric R. 
Co., supra. 

29. N.T.—^In re Nassau Electric R. 
Co., supra. 

30. N.T.—In re Public Service Com- 
mission, 139 N.T.S. 982, 154 App. 
Div. 687. 

31- N.T.—^In re Nassau Electric R. 
Co., 60 N.B. 279, 167 N.T. 37. 

32. N.T.—In re Nassau Electric R. 
Co., supra. 

33. N.T.—^In re Nassau Electric R. 
Co., supra. 

60 C.J. p 200 note 15. 

34. N.T.—Matter of Kings County 
I EI. R. Co., 82 N.T. 96. 

135. N.T.—^Matter of Union EL R. 
1 Co., 19 Nj:. 664, 112 N.T- 61, 2 L. 
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the merits of the case,36 and to attach conditiohs 
to its confirmation;37 but it has no power to pass 
on the merits of an application until after the com- 
missioners have made their report and returned the 
evidence taken by them.38 In order to have the re¬ 
port of the commissioners confirmed, an applicant 
must affirmatively show a sufficient public necessity 
to overcome the protest of property owners.39 

Persons affecfed by determination. On confirma- 
tion the report becomes conclusive as to ali ques- 
tions necessarily involved, on all interested persons 
having due notice of the proceedings and an oppor- 
tunity to be heard,40 but it does not bind or in any 
manner affect property owners along other streets 
not mentioned in the petition,^! and such owners 
have a right to oppose the granting of a petition or 
the making of a determination in a proceeding taken 
with respect to their streets, irrespective of the de¬ 
termination of the commissioners in the prior pro- 

ceedings.'*^ 


Review. An order of the court confirming or re- 
fusing to confirm the report of commissioners, made 
in the exercise of its discretion and on the merits, 
has been held not be reviewable,^3 except that, 
where a motion to confirm the report of the com¬ 
missioners is denied solely on legal grounds and 
legal objections as to the right of petitioner to con¬ 
struet and operate a Street railway, the appellate 
court may review the questions of law involved.^^ 

§ 70. To Use of Turnpikes or Toll Roads 

When required by statute, the consent of abuttins 
owners to the use of a turnpike by a Street railroad 
company must be obtained, although the turnpike com- 
pany has given its consent. 

When required by statute, the consent of abutting 
owners to the use of a turnpike by a Street railroad 
company must be obtained,^^ although the turnpike 
company has given its consent.^® Prior to obtaining 
the requisite consent, the right of the company to 
exercise its franchise is stili an inchoate, and not 
a vested, right.^^ 


B. CONSTRUCTION AND OPERATION OF ORANT IN GENERAL 


§ 71. General Rules of Construction 

A grant of Street franchise rights to a Street raiiroad 
company, if ambiguous, is to be strictiy construed against 
the company and in favor of the pubiic; but everything 
which is reasonabiy proper to effect the essentiai objects 
of the grant passes by necessary implication, except 
where It is in derogatlon of pubiic rights. In construing 
the franchise, consideration may sometlmes be given to 
the facts and conditions existing when the franchise was 
given, and to the practicai construction of the franchise 
by the parties. 

The construction of a Street railroad franchise, in 


case of dispute, is a judicial question for the 
courts,^3 and, in accordance with the rules relating 
to the construction of franchises in general, a grant 
of Street franchise rights to a Street railroad com¬ 
pany, if ambiguous, is to be strictiy construed’ 
against the company and in favor of the pubiic, 
and the company can claim no privilege which 
arises by mere inference and is not clearly given to* 
it by the grant.®® So the courts cannot by inter- 
pretation enlarge rights conferred on a Street rail¬ 
way by municipal ordinance.®! This does not mean. 


R.A. 369—^In re KinffS County EI. 
R. Co.. 82 N.T. 96. 

36. N.T.—In re Kiifgs County EI, 
R. Co.. 20 Hun 217, appeal dis- 
missed 82 N.Y. 95. 

60 C.J. p 201 note 18. 

37. N.T.—^Matter of New York Rap- 
Id Transit R. Com*rs, 100 N.T.S. 
611, 114 App.Div. 379. 

60 C.J. p 201 note 19. 

38. N.T.—^Matter of Thlrty-Pourth 
St. R. Co., 7 N.E. 172, 102 N.Y. 343 
—In re Klngs County EI. R. Co., 
82 N.Y. 96. 

39. N.T.—In re Utica Ave. Route. 
144 N.Y.S. 228, 169 App.Div. 306. 

60 C.J. p 201 note 21. 

40. N.T.—^In re Union EI. R. Co., 19 
N.E. 664, 112 N.Y. 61, 2 L.R.A. 869. 


41. N.T.—Matter of People's R. Co., 
20 N.E. 367, 112 N.T. 678. 

42. N.T.—^Matter of People's R. Co., 
supra. 

43. N.T.—Matter of East River 
Brldffe Co., 38 N.E. 283, 143 N.T. 
249. 

60 C.J. p 201 note 26. 

44. N.T.—In re Union EI. R Co., 19 
N.E. 664, 112 N.Y. 61, 2 L.R.A. 369 
—^New York Cable Co. v. New York, 
10 N.E. 332, 104 N.T. 1. 

45. N.T.—In re Rochester Electric 
R. Co., 25 N.E. 381, 123 N.T, 361. 

46- N.T.—^In re Rochester Electric 
R. Co., supra. 

47. N.T.—^In re Rochester Electric 
R. Co., supra. 

48, Wia.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Light Co., 
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180 N.W. 339, 181 N.W. 821, 17a 
Wis. 400, 13 A.L.R. 802. 

60 C.J. p 213 note 80. 

49. U.S.—^Blair v. Chlcago, 111., 26. 
S.Ct. 427, 201 U.S. 400, 60 L.Ed. 
801. 

60 C.J. p 213 note 82. 

50. N.T.—^New York v. Dry Dock„ 
etc., R Co., 19 N.E. 420, 112 N.Y. 
137. 

60 C.J. p 213 note 83. 

Derogatlon of pnhllc use not ImpUed 

The extent of grant to construet 
and operate railroad in Street Is lim- 
Ited to what is expressly granted 
and nothing in derogation of pubiic* 
use is Implied.—^Di Blasl v. Pennsyl- 
vania R. Co., 63 A.2d 70, 361 Pa. 181. 

51. Wis.—City of Milwaukee v. Mil¬ 
waukee Electric Ry. & Light Co., 
238 N.W. 377. 206 Wis. 463, 76 A_ 
L.R. 1180. 
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however, that the franchise is to be given a strained 
or unnatural construction which will defeat the 
manifest purpose of the grant,®^ and as the grant 
is made for the benefit of the grantee, and also for 
the express accommodation and benefit of the pub- 
lic, everything which is reasonably proper and nec- 
essary to effect the essential objects of the grant 
passes by necessary implication,53 except where it 
is in derogation of public rights.54 If the franchise 
is susceptible of two constructions, one legal and 
the other not, that interpretation will be adopted 
which will support the franchise and make it op- 

erative.55 

In construing the franchise, consideration may be 
given to the facts and conditions existing when the 
franchise was granted,56 and to the practical con¬ 
struction of the franchise by the parties.57 So the 
court may consider the company’s long-continued 
interpretation of its franchise in which the public 
has acquiesced,58 ^nd, in the absence of some con- 
trolling rule of law, the court will follow the con- 
temporaneous construction placed on the franchise 
by the legislative body of the city.®3 If^ however, 
the grant is expressed in ciear and unambiguous 
language, the intention of the parties, as so ex¬ 
pressed, will be given eflFect,®^ by construing the 
franchise agreement as a whole,®i and construing, 
together with the facts and circumstances, the lan¬ 
guage employed in the grant in its natural and ordi- 
nary sense,®^ and without resorting to the practical 
construction placed on the grant by the parties.63 


Construed with statutes. As the authority of the 
state is paramount in the granting of such rights, 
the statutes of the state with respect thereto enter 
into a grant made by a municipality and are con- 
trolling in case of conflict,®^ and, therefore, the 
company can obtain only such franchise powers as 
the City may lawfuHy grant, and must take its fran¬ 
chise subject to the limitations imposed on the city 
officials in the exercise of their powers to grant a 
franchise.®5 However, a construction of the stat¬ 
ute which is most strongly adverse to a company 
assuming to build and operate its road under the 
provision of the act or any section thereof should 
not be adopted,®® and the public is not entitled, as 
of course, to the benefit of any doubt as to the 
true construction of the language in such statute,*®'^ 
and, on the other hand, the fact that a Street rail- 
road company which holds a grant from the city 
is incorporated under the general railroad laws does 
not give it any greater franchise rights.®® 


§ 72. Nature and Extent of Rights Acquired 
in General 

The use of streets and public highways by Street rall- 
road companies is a legitimate public use, which is not 
Inconsistent with Street uses; and the right to such use 
conferred by a franchise is a property right, in the nature 
of an easement, which will be protected by a court of 
equity from unauthorized interference. Such right of 
use of the streets Is not superior to, but is In common 
with, the general public. 


52. Va,—^Virginia Ry. & Power Co, 
v. City of Richmond, 106 S.E. 529, 
129 Va. 692. 

Wls.—State V. Braman, 178 N.W. 301, 
172 Wis. 131. 

53. Wis.—Waskiewicz v. Milwaukee 
Electric Ry. & L.ight Co., 133 N.W. 
596, 147 Wis. 422. 

60 C.J. p 213 note 85. 

The saxLotloii of the state for Street 
railway operatlon includes sanction 
for any action reasonably incidental 
to the operation of a Street railroad. 
—^People V. Brooklyn & Queens 
Transit Corp., 28 N.E.2d 925, 283 N. 
Y. 484. 

54. Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 98 
Vt. 24. 

56. U.S.—Cltizens* St. Ry. Co. v. 
Jones, C.C.Ark., 34 P. 679, appeal 
dlsmissed 12 S.Ct. 979, 146 U.S. 633, 
36 L.Ed. 855. 

Ky.—City of Henderson v. Henderson 
Traction Co., 254 S.W. 332, 200 
Ky. 183. 

56 . lowa.—State v. Ottumwa Ry. & 


Light Co., 160 N.W. 336, 178 lowa 
961. 

57. Wls.—City of Milwaukee v. Mil¬ 
waukee Electric Ry. & Light Co., 
237 N.W. 64, 205 Wis. 453, 76 A.L.R. 
1180, rehearlng denied 238 N.W. 
377, 205 Wis. 463, 76 A.L.R. 1180. 

58. lowa—State v. Ottumwa Ry. & 
Light Co., 160 N.W. 336, 178 lowa 
961. 

59. Wash.—^McGilvra v. Seattle 

Electric Co., 111 P. 896, 61 Wash. 
38, Ann.Cas.l912B 1020. 

60. lowa—State v. Ottumwa Ry. & 
Light Co., 160 N.W. 336, 178 lowa 
961. 

60 C.J. p 214 note 9L 

61- lowa—City of Dubuque v. Du- 
buQue Electric Co., 177 N.W. 700, 
188 lowa 1192. 

60 C.J. p 214 note 92. 

62. 111.—City of Spring Valley v. 
Chicago, O. & P. Ry. Co.. 116 N.E. 
168, 277 111. 313. 

60 C.J. p 214 note 93. 

63. Ohio.—Cincinnati v. Cincinnati 
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st. R. Co., 9 Ohio S. & C.P. 235, 6 
Ohio N.P. 140. 

Vt.—City of Burlington v. Burling¬ 
ton Traction Co., 124 A. 857, 98 Vt. 
24. 

64- Cal.—Los Angeles R. Co. v. Los 
Angeles, 92 P. 490, 152 Cal. 242, 125 
Am.S.R. 64, 15 L.R.A.,N.S.. 1269. 

60 C.J. p 214 note 96. 

65- Miss.—^Edwards Hotel & City R. 
Co. v. City of Jackson, 51 So. 802, 
96 Miss. 547. 

66. N.Y.—^New York v. Manhattan 
R. Co., 37 N.B. 494. 143 N.Y. 1. 

Modern viewpoint 

Statute relating to fumishlng of 
Street railway Service in city should 
be construed from modern viewpoint 
and not to prohibit progress in public 
Interest.—City of Columbia v. Tatum, 
177 S.B. 541. 174 S.C. 366. 

67. N.Y.—^New York v. Manhattan 
R. Co., 37 N.E. 494, 143 N.Y. 1. 

68- N.Y.—^People v. Newton, 19 N.E 
831, 112 N.Y. 396, 3 L.R.A. 174. 

60 C.J. p 215 note 1« 
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It is recognized that the use of streets and public 
highways by Street railroad companies is a legiti- 
mate public use,6^ which does not impose any ad- 
ditional servitude, as discussed in Eminent Domain 
§ 133, and which is not inconsistent with Street 
uses.*^® The right of a Street railroad to use streets 
and highways has been described as ‘'an incorporeal 
right,”*^! a property right in the nature of an ease- 
ment,'^2 an easement,73 “an easement in the Street, 
or part of the easement of the public in the 
streets.'^® Such right has also been referred to as 
a special franchise,'^® a privilege or permit to use the 
public ways,*^*^ or a right in the nature of a license 
to occupy portions of the Street for purposes of 
travel;'^^ and it is more than the mere right to op¬ 
erate a railroad. 


While a Street railroad company has no property 
in the soil of the Street or highway,80 its right 
to use the Street is nevertheless a property right^i 
which survives the dissolution of the Corporation by 
legislative act,®^ is entitled to ali the constitutional 
protection afforded other property rights,83 and is 
transferable as such independent of the life of the 
Corporation,84 even in the absence of terms in the 
grant which authorize a transfer to others of the 
rights therein granted.85 A court of equity will 
protect such right from unauthorized interference 
by injunction.86 The occupancy of the Street rail¬ 
road is not exclusive of,®^ and is not superior to, 
but is in common with, the general public,8 8 ali 
persons being at liberty to drive upon and over the 
tracks when they are laid in the traveled portion 
of the Street,89 and the rights of each must be ex- 


69. N.J.—Camden, etc., R. Co. v. U. 

S. Cast Iron Pipe, etc., Co., 69 A. 
523, 68 N.J.Eq. 279. 

60 C.J. p 215 note 2. 

70. Pa.—Attomey General v. Lom- 
bard & South Streets Passenger R. 
Co.. Com.Pl., 10 Phlla. 352, 32 Leg. 
Int 238. 

60 C.J. p 215 note 4. 

71. Mlch.—City of Detroit v. Detroit 
United Ry., 137 N.W. 645, 172 Mich. 
136, affirmed 33 S.Ct. 697, 229 U.S. 
39, 67 L.Ed. 1056. 

60 C.J. p 215 note 6. 

72. U.S.—^Detroit Citizens* St. R. Co. 
V. Detroit, Mlch., 64 P. 628, 12 C.C. 
A. 366, 26 L.R.A. 667, certiorari de- 
nled 16 S.Ct. 1200, 163 U.S. 683, 41 
L.Ed. 310. 

60 C.J. P 215 note 6. 

73. U.S.—^EZnoxville v. Africa, Tenn., 
77 P. 501, 23 C.C.A. 262. 

The operatlon. of aa. elevated ralL 
road on a Street is open possession 
of the easements appurtenant to 
abutting lots. and puts a purchaser 
on inauiry as to the right to such 
easements.—Ward v. Metropolitan EI. 
R. Co., 46 N.K 319, 162 N.T. 39. 

74. N.Y.—In re Porty-Second St. 
Spur of Manhattan Ry. Co-., 216 N. 

T. S. 1, 126 Misc. 879. 

However, it has been held that a 
Street railroad does not acquire by 
its Street locatlon an easement in the 
Street.—Boston, W. & N. T. St. Ry. 
Co. V. Commonwealth, 17 N'.E.2d 166, 
301 Mass. 283. 

75. Ind.—Indiana Union Traction 
Co. V. Gough, 102 N.E. 463, 64 Ind. 
App. 438. 

60 C.J. p 215 note 9. 

76. N.T.—^People v. Tax Com'rs, 67 
N.E. 69, 174 N.T. 417. 


77. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 310 
Mass. 628. 

Deuial by esecutlve offlcers 

Right of Street railway company 
to construet and operate cars through 
the streets of a munlcipality may not 
be denied by the exeeutive offlcers of 
the municlpality while municipal 
consent as evidenced by ordlnance 
remains unrevoked.—^Denver Tram- 
way Co. V. Londoner, 37 P. 723, 20 
Colo. 160. 

78. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.B.2d 87, 
310 Mass. 628—^Boston, W. & N. T. 
St. Ry. Co. V. Commonwealth, 17 
N.E.2d 166, SOI Mass. 283—Sawin 
V. Connecticut Valley Street Rail¬ 
way Co., 99 N.E. 952, 213 Majss. 103, 
43 L,R.A..N.S., 72. 

79. Cal.—San Prancisco-O a k 1 a n d 
Termina! Rys. v. Alameda County, 
226 P. 304, 66 Cal.App. 77. 

80. Mass.—^Boston, W. & N. T. St. 
Ry. Co. V. Commonwealth, 17 N.E. 
2d 166, 301 Mass. 283. 

Wis.—Chicago & Mllwaukee Blec. Ry. 
Co. V. Public Service Commission 
of Wis., 37 N.W.2d 42, 264 Wis. 
551. 

60 C.J. p 216 note 12. 

81. U.S.—Denver Tramway Corpo¬ 
ration v. People*s Cab Co. of Den¬ 
ver, D.C.Colo., 1 P.Supp. 449. 

N.T.—City of New Rochelle v. West- 
chester Electric R. Co., 29 N.T.S. 
2d 806, 176 Misc. 1044, afflrmed 29 
N.T.S.2d 719, 262 APP.Div. 874, ap- 
peal denied 80 N.T.S.2d 496, 262 
App.Dlv. 961, afflrmed 42 N.E.2d 23, 
288 N.T. 671, certiorari denied 63 
S.Ct. 64, 317 U.S. 663, 87 L.Ed. 633. 
N.C.—^Boyce v. City of Gastonla, 41 
S.E.2d 355, 227 N.C. 139. 

60 C.J. p 216 note 13. 
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82. N.T.—^People v. 0’Brien, 18 N.E. 
692, 111 N.T. 1, 2 L.R.A 266. 

83. U.S.—^Denver Tramway Corpo¬ 
ration V. People’s Cab Co. of Den¬ 
ver, D.C.Colo., 1 P.Supp. 449. 

N.T.—City of New Rochelle v. West- 
chester Electric R. Co., 29 N.T.S. 
2d 806, 176 Misc. 1044, afflrmed 
29 N.T.S.2d 719, 262 App.DiV. 874, 
appeal denied 30 N.T.S.2d 495, 263 
App.DiV. 961, afflrmed 42 N.E.2d 
23, 288 N.T, 671, certiorari denied 
63 S.Ct 64, 317 U.S. 663, 87 L.Ed. 
533. 

N.C.—^Boyce v. City of GsLStonia, 41 
S.E.2d 365, 227 N.C. 139. 

60 C.J. p 216 note 16. 

84. U.S.—^Detroit Citizens St. Ry. Co. 
V. Detroit, Mich., 64 P. 628, 12 C.C. 
A. 366, 26 L.R.A 667, certiorari de¬ 
nied 16 S.Ct 1200, 163 U.S. 683, 41 
L.Ed. 310. 

60 C.J. p 216 note 16. 

85. Ohio.—State v. Northern Ohio 
Traction & Light Co., 2 Ohio App. 
113, 34 Ohio Clr.Ct 262. 

60 C.J. p 216 note 17. 

86. U.S.—Denver Tramway Corpora¬ 
tion V. People’s Cab Co. of Denver, 
D.C.C 0 I 0 ., 1 P.SupiK 449. 

60 C.J. p 216 note 18. 

87. Wis.—Chicago & Milwaukee 
Elee. Ry. Co. v. Public Service 
Commission of Wis., 37 N.W.2d 42, 
264 Wis. 651. 

60 C.J. p 216 note 19, 

88. N.T.—Tilton v. State, 20 N.T.S. 
2d 76, 259 App.DiV. 607, affirmed 
Tilton V. State of New York, 33 
N.E.2d 640, 285 N.T. 601. 

60 C.J. p 216 note 20. 

89. Mich.—^Detroit v. Detroit United 
R. Co., 96 N.W. 736, 133 Mich. 608. 

Ohio.—^Toledo, etc., Tract. Co. v. Ster- 
llng, 29 Ohio Cir.Ct. 227. 
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ercised in a reasonable and careful manner, so as 
not unnecessarily to abridge or interfere with the 
rights of the other.^^^ Such use and occupancy are 
also subject to the right of the city to pave the 
Street, construet sewers, or make other necessary 
public improvements,9i and to remove, or cause to 
be removed, the trades when they no longer sub- 
serve the purposes for which they were intended,^^ 
as the company will not be permitted to obstruet 
a Street for the purpose of holding a right therein, 
and not for the purpose of serving the public.^^ 

Carriage of freight, A franchise to operate ‘^in- 
terurban cars” has been held to authorize the car¬ 
riage of freight or express as incidental to passenger 
Service in interurban cars also available for pas¬ 
senger service,94 but a franchise expressly or im- 
pliedly authorizing the carriage of freight only as 
an incident to passenger Service does not authorize 
the operation of cars to be used exclusively for the 
transportation of freight.^5 this respect, in de- 
termining whether the Service of an electric rail- 
way company is primarily freight or passenger, the 
factors to be considered are the construction of the 
cars, the space allotted to each Service, the com¬ 
parative revenues therefrom, and other such mat- 
ters.9® 


§ 73. Exclusive and Conflicting Grants 

a. In general 

b. Conflicting grants 

a. In General 

The granting of a right of way over and along the 
streets does not of Itseif confer on the Street railroad 
company exclusive right to use the streets on which 
its tracks are laid for transportation purposes; but such 
a grant confers exclusive priviieges as against all per¬ 
sone on whom similar rights have not been conferred. 
Where the grant does confer an exclusive right, it will 
not be extended by construction beyond the ciear Import 
of its terms. 

Since the occupation of streets by a Street railway 
is regarded merely as an additional public use, as 
discussed supra § 72, the granting of a right of way 
over and along the streets does not of itseif confer 
on the Street railroad company exclusive right to use 
the streets on which its tracks are laid for trans¬ 
portation purposes,®’^ and the designation of a par- 
ticular portion of the Street for occupation by the 
tracks merely fixes the location of the tracks.98 
Such a grant, however, confers exclusive priviieges 
as against all persons on whom similar rights have 
not been conferred,®^ and as to the use of its tracks, 
the right of the Street railroad company is exclusive 
by reason of the mere right of property, at least 
as against other competing companies.i 


so. Colo.—Harrison v. Denver City 
Tramway Co., 131 P. 409, 64 Colo. 
693. 44 L.R.A.,N.S., 1164. 

60 C.J. p 216 note 22. 

SI. Pa.—^Mahanoy City, S., G. & St. 
Ry. Co. v. Ashland Borough, 73 A. 
338, 224 Pa. 376. 

•60 C.J. p 216 note 23. 

Sa. U.S.—Southern R. Co. v. Mem¬ 
phis, Tenn.. 97 F. 819, 38 C.C.A. 498, 
modified on other grounds 99 P. 
170, 39 C.C.A. 451. 

•60 C.J. p 217 note 24, 

53. U.S.—Southern R. Co. v, Mem¬ 
phis, supra. 

«0 C.J. p 217 note 26. 

Purposes of traasportation. 

Use of streets by Street railroad 
under statutory authorlty must be 
for purposes of transportation, wlth- 
out unreasonable obstruction to traf- 
flc.—^Butler v. City of Atlanta, 170 
S.E. 539, 47 Ga.App. 341. 

54. Wls.—City of Milwaukee v. Mil- 
waukee Electric Ry. & Light Co., 
237 N.W. 64, 205 Wls. 463, 76 A.L. 
R. 1180, rehearing denied 238 N.W. 
377, 206 Wls. 463, 76 A.L.R. 1180. 

Power of munlclpallty to grant fran¬ 
chise for carriage of freight see 
supra § 29 a. 


Right of company to carry freight 
generally see supra § 16. 

95. Wis.—City of Milwaukee v. Mil- 
waukee Electric By. & Llght Co., 
246 N.W. 853, 209 Wls. 611-—City of 
Milwaukee v. Milwaukee Electric 
Ry. & Light Co., 237 N.W. 64, 205 
Wls. 453, 76 A.Li.B. 1180, rehearing 
denied 238 N.W. 377, 206 Wis. 453, 
76 A.L*.R. 1180. 

96. Wls.—City of Milwaukee v. Mil¬ 
waukee Electric Ry. & Light Co., 
246 N.W. 853, 209 Wis. 611. 

Percentage of caxxyliLg space 
Provlsion of judgment, restraining 
electric railway company, authorized 
to carry freight over city streets as 
incident to passenger Service, from 
operating cars in which over one 
fourth of carrylng space is available 
for freight, was improper.—City of 
Milwaukee v. Milwaukee Electric Ry. 
& Light Co., supra. 

97- Wis.—Chlcago & Milwaukee 
Elee. Ry. Co. v. Public Service 
Commission of Wis., 87 N.W.2d 42, 
264 Wls. 661. 

Street railroads are dUrUnct firom 
general ntUlties in that their rela- 
tlonship to areas is only incidental 
and there is no ground for an impli- 
cation that streets are preSmpted to 
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their sole use, hence, the reauire- 
ment in the case of general Utilities 
that there must be a showing of pub¬ 
lic convenience and necessity before 
a second utility can enter a given 
area does not apply.—Chicago & Mil¬ 
waukee Elee. Ry. Co. v. Public Serv¬ 
ice Commission of Wls., supra. 

Pranohise to elevated railroad 
Franchise to surface railroad will 
not preclude granting of franchise to 
elevated railroad.—^Ninth Ave. R Co. 
V, New York EI. R. Co., 7 Daly 174, 
3 Abb.N.Cas. 347. 

98. lowa.—^Baker v. Chicago, R. I. & 
P. Ry. Co., 134 N.W. 687, 164 lowa 
228. 

99. Okl.—Tulsa St. Ry, Co. v. Okla- 
home Union Traction Co., 113 P. 
180, 27 Okl. 339. 

CompetLtlon 

In absence of legislative authorlty, 
no one can engage in competiti on 
with Street railroad holding valid 
franchises to its direct inlury.—Den¬ 
ver Tramway Corporation v. Peo- 
ple’s Cab Co. of Denver, D.C.C 0 I 0 ., 1 
F.Supp. 449. 

1. 111.—^Peoria Ry. Co. v. Peorla Ry. 
Tenninal Co., 96 N.E. 689, 262 UL 
73. 

60 C.J. p 217 note 81« 
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Exclusive Street railroad franchise to the use of 
streets may be granted, as discussed supra § 29 b, 
but as the policy of the law is against ali grants of 
exclusive rights and monopolies, grants to Street 
railroad companies which are claimed to confer an 
exclusive right, as against rival companies, to the 
use of particular streets, will be strictly construed,^ 
and will not be held to confer such right unless it is 
plainly conferred by express words or necessary im- 
plication.8 Even where the grant does confer such 
an exclusive right, it will not be extended by con- 
struction beyond the ciear import of its terms^ and 
all conditions precedent must be complied with be- 
fore such right vests.6 Such a grant of exclusive 
rights relates to streets and not to tracks,® and has 
been held to be exclusive only as to so much of the 
Street as may be actually occupied and necessary 
for the proper operation of the cars;*^ but, where 
the exclusive right is conferred as to all of the 
streets of the municipality, it applies, as against 
rival companies, to all of such streets, and not only 
as to streets on which the grantee has built.^ 

T). Oonflicting G-rants 

Where the grant to a Street railroad company Is not 
exclusive, the same or similar rights and franchises In 
the use of the streets may be given to another company, 
unless they will conflict with, and cause substantlal 
loss to, the company aiready occupying the streets, as 


^ by appropriating that portion of the streets which has 
been granted to the first company and which is being 
used by it in the operation of its railway system. 

Where the grant to a Street railroad company is 
not exclusive, the same or similar rights and fran¬ 
chises in the use of the Street or streets may be 
granted to another company,9 unless they will con- 
fiict with, and cause substantial loss to, the com¬ 
pany aiready occupying the Street or streets,^® as 
by appropriating that portion of the streets which 
has been granted to the first company and which is 
being used by it in the operation of its railway 
system.il The same or similar rights may also 
be granted to another company where the prior 
grant, although exclusive, is invalid because it is 
so,i2 or where it is otherwise ultra vires,^^ or has 
been revoked.^^ 

Priority. Although mere priority of grant does 
not confer exclusive rights,where valid grants of 
the right to use the same Street or a particular por¬ 
tion thereof have been made to two different com¬ 
panies, the first of the grantees to comply with his 
franchise and rightfully occupy the Street acquires 
the superior and better claim of right thereto.^® 
In some jurisdictions the policy of the legislation is 
that there shall be no more than one lawfully au- 
thorized Street railroad track laid upon the same 
Street or highway at the same time,!*^ unless the 


2. Del.—^Wilmlngton City R, Co. v. 
Wilmlngrton, etc., R. Co., 46 A. 12, 8 
Del.Ch. 468. 

60 C.J. p 217 note 34. 

3. U.S.—^Detroit Citizens* St. R. Co. 
V. Detroit, Mich., 18 S.Ct, 732, 171 

U. S. 48, 43 L.Ed. 67. 

60 C.J. p 217 note 35. 

Bepalr and anaintenance of Street 

A showing that railway company 
had to pave and keep Street in vl- 
cinity of its tracks in repair, sprinkle 
Street, remove snow, contribute to 
cost of viaduct, and fumish power 
for operation of drawbridges did not 
establish that it had an exclusive 
franchise so that use of Street by a 
bus line could be prevented.—Chlcago 
& Milwaukee Elee. Ry. Co. v. Pub¬ 
lic Service Commission of Wis., 37 N. 
W.2d 42, 254 Wis. 561. 

4. U.S.—^New Orleans City R. Co. 

V. Crescent City R. Co., C.C.La., 12 
P. 308. 

60 C.J. p 218 note 36. 

6. N.J.—^People’s Traction Co. v. At¬ 
lantic City, 57 A. 972, 71 N.J.Law 
134. 

60 C.J. p 218 note 37. 

6. lowa.—^Des Moines St R. Co. v. 
Des Moines Broad-Gauge St R. Co., 


33 N.W. 610, 35 N.W. 602, 73 lowa 
613. 

Pa.—Commonwealth v. Bond, 63 A. 
741, 214 Pa. 307, 112 Am.S.R. 746. 

7. 111.—Peoria Ry. Co. v. Peoria Ry. 
Terminal Co., 96 N.E. 689, 262 111. 
73. 

60 C.J. p 218 note 39. 

8. Del.—^Wilmington City R. Co. v. 
Wilmington, etc., R. Co., 46 A. 12, 
8 Del.Ch. 468. 

60 C.J. p 218 note 40. 

9. Wash.-—Wood v. Seattle, 62 P. 136, 
23 Wash. 1, 62 L..R.A. 369. 

60 C.J. p 218 note 42. 

Competlng carrier 
Where franchise giving railway 
company use of streets was not in 
terms exclusive, and indeterminate 
permit for which railway exchanged 
its franchise did not purport to be 
exclusive, railway could not base an 
attack on an order permitting a com¬ 
petlng carrier to operate upon one of 
the same streets on theory that rail¬ 
way had an exclusive franchise to 
carry passengers over such Street.— 
Chicago & Milwaukee Elee. Ry. Co. 
V. Public Service Commission of Wis., 
37 N.W.2d 42, 264 Wis. 551. 


10. U.S.—Pidelity Trust, etc., Co. v. 
Mobile St. R. Co., C.C.Ala., 63 P. 
687. 

Del.—Wilmington City R. Co. v. Peo- 
ple’s R. Co., Ch., 47 A. 245. 

11. 111.—Peoria Ry. Co. v. Peoria Ry. 
Terminal Co., 96 N.E. 689, 252 111. 
73. 

60 C.J. p 219 note 44. 

12. Utah.—^Henderson v. Ogden City 
R. Co., 26 P. 286, 7 Utah 199. 

13. N.J.—^Pennsylvania R. Co. v. 
Hamilton Tp., 51 A. 926, 67 N.J. 
Law 477, afflrmed 53 A. 1125, 68 
N.J.Law 414. 

60 C.J. p 219 note 46. 

14. Del.—^Wilmington City R. Co. v. 
People’s R. Co., Ch., 47 A. 246. 

15. N.T.—^Brooklyn City, etc., R. Co. 
V. Coney Island, etc., R. Co., 35 
Barb. 364. 

16. Ind.—IndianapoUs Cabi e St. R. 
Co. V. Citizens* St. R. Co., 24 N.E. 
1064, 26 N.E. 893, 127 Ind. 369, 
8 L.R.A. 539. 

60 C.J. p 219 note 49. 

17. Pa.—^Homestead St. R. Co. v. 
Pittsburg, etc.. St. R. Co., 30 A. 
950, 166 Pa. 162, 27 L.R.A. 383. 

60 C.J. p 219 note 50. 
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power to grant the use of the Street to another com- 
pany is reserved in the prior grant in other ju- 
risdictions this policy obtains with the limitation 
that a second company may be granted the right to 
occupy the same Street on obtaining the consent of 
the first;i® and it follows that in such jurisdictions 
priority of user under a valid grant confers an ex- 
clusive right to the streets occupied. Such legisla- 
tion, however, does not affect the right of the city 
to construet a Street railroad of its own under later 
legislation,®® as a Street railroad company takes its 
franchise subject to the risk that subsequent legis- 
lation might empower the city to establish its own 
Street railway system .21 

Joint use, A Street railroad does not become a 
part of the Street, so as to authorize the public and 
other companies to use the road with appropriate 
cars and carriages in common with the owners of 
the franchise;®® but where a Street railroad is 
granted merely the right to construet and operate a 
Street railroad on the streets, although its trackage 
System and appurtenances are private property, it 
may by legislative authority be compelled to permit 
another company, under proper conditions imposed 
and compensation provided, to use a portion of its 
tracks to promote public interest,®® unless the rendi- 
tion of that use will resuit in such detriment or 
prejudice to the company affected as to make the 
regulation unreasonable,®^ and on this principle it 
has been held that a later company cannot be 
granted the right to straddle its tracks over the 
tracks of a prior company,®® notwithstanding in 
the grant to the first company the power to grant 
the common use of the Street to another company 
was reserved.®® 

Where the right to place rails in and use the same 
Street is given to two companies, each is bound to 


place its rails and use the Street m such manner that 
the public may have the benefit which can be de- 
rived from such joint use;®^ and neither can be 
permitted unnecessarily to interfere with the right 
of the other to lay its tracks.®® Where grants, made 
at the same time, to two companies, authorized one 
to construet a single-track line or double-track line, 
and the other a single-track line, on the same Street, 
the single-track company cannot be compelled by 
the courts to unite with the other company in the 
building of but two tracks for the joint use of both 
companies, however reasonable and proper and to 
the advantage of both companies it may seem to 
be,®® as such provision can be made only by the mu- 
nicipal authorities at the proper time, and the courts 
can protect and enforce only the rights of the par¬ 
ties under the grants as made.®® 

On city hridge. A license to a Street railroad com¬ 
pany to run its cars on tracks over a city hridge, 
and to charge not more than a designated fare, and 
to furnish transfers at the termini contemplates that 
it shall not inaugurate a pure shuttle Service in 
competition with a company which has a franchise 
to maintain a shuttle Service over the bridge,®! and, 
if it inaugurates such Service without having com- 
plied with the statutory requirements therefor, it is 
a trespasser and subject to injunction at the instance 
of the company having a franchise to maintain a 
shuttle Service over the hridge.®® Where, however, 
an ordinance prohibiting a company from laying 
tracks on a certain bridge xs intended merely to 
avoid encumbering the bridge with unnecessary 
tracks, it does not secure to a company whose tracks 
are already on the bridge a monopoly of the right of 
way,®® and the fact that only those companies that 
are entitled to occupy the permanent bridge when 
finished are granted the right to lay tracks on a 


18. Pa.—Commonwealth v. Bond, 63 
A. 741, 214 Pa. 307, 112 Am,S.R. 
746. 

19. N.T.—Central Crosstown R. Co. 
V. Metropolitan St. R. Co., 40 N.T.S. 
1095, 17 Mlsc. 716, affirmed 44 N. 
T.S. 752, 16 App.Dlv. 229. 

60 C.J. p 219 note 52. 


23. Neb.—^Ldncoln Traction Co. v. 
Omaha, Li. & B. Ry. Co., 187 N. 
W. 790, 108 Neb. 154, 28 A.L.R. 960. 

Rlg^hts in, and nse of, tracks of other 
roads in general see infra §§ 129- 
131. 

24. Neb.—^Lincoln Traction Co, v. 
Omaha, L. & B. Ry. Co., supra. 


28. 111.—Chicago Gen. R. Co. v. West 
Chicago St. R. Co., supra. 

29. Ohio.—^Hamilton St. R., etc., Co. 
V. Hamilton, etc., Electric Transit 
Co.. 6 Ohio Cir.Ct. 319, 3 Ohio Cir. 
Dec. 158. 

30. Ohio.—^Hamilton St. R., etc., Co. 
V. Hamilton, etc., Electric Transit 
Co., supra. 

31. U.S.—Brady v. South Shore Trac¬ 
tion Co., D.C.N.Y., 197 P. 669. 

Rights in, and use of, bridges in ge]> 
eral see infra § 85. 

32. U.S.—^Brady v. South Shore 
Traction Co., supra. 

33. Md.—^North Baltimore Pass. Co. 
I y. Baltimore, 23 A. 470, 75 Md. 247. 


20. U.S.—^United Railroads of San 
Prancisco v. City and County of 
San Prancisco, Cal., 39 S.Ct 361, 249 
U.S. 517, 63 L.Ed. 739. 

21. U.S.—^United Railroads of San 
Prancisco v. City and County of 
San Prancisco, supra. 

22. N.T.—^Brooklyn Central R. Co. v. 
Brooklyn City R. Co., 32 Barb. 358. 


25. Pa.—Commonwealth v. Bond, 63 
A. 741. 214 Pa. 307, 112 Am.S.R. 
745. 

60 C.J. p 220 note 59. 

26. Pa.—Commonwealth v. Bond, su¬ 
pra. 

27. 111.—Chicago Gen. R. Co. v. West 
Chicago St. R. Co., 63 llLApp. 464. 
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temporary bridge does not prevent similar rights 
being granted afterward to other companies.^^ 

§ 74. -Protection and Relief 

Where a valid grant of exclusive rights has been 
made to a Street r^ilroad company, the courts will 
afflrm and protect such rights from interference by 
others, and even where a franchlse is not exclusive, 
If the use and enjoyment of the property of the Street 
railroad will be materlally impaired by Its use by another 
company, It may maintain Injunction proceedings to re- 
strain such other company from so using Its roadbed 
or tracks, or from occupying the same portion of the 
Street to its Injury. 

Where a valid grant of exclusive rights has been 
made to a Street railroad company, the courts will 
affirm and protect such rights,as by the issuance, 
on the application of the grantee, of an injunction 
against interference by another Street railroad com- 
pany.36 Even where a company’s franchise is not 
exclusive, if its use and enjoyment of its property 
will be materially impaired by its use by another 
company, it may maintain injunction proceedings to 
restrain such other company from so using its road¬ 
bed or tracks,^7 or from occupying the same por¬ 
tion of the Street to its injury.ss 

It has been held that it is not necessary, in order 
that one Street railway company may question the 
authority of another company to construet tracks 
upon the streets of a city, so as to handle business 
which the first company is lawfully carrying on, 


that the first company shall have an exclusive fran¬ 
chise,but, where it has a lawful right to carry on. 
a Street railway business, its right is exclusive as 
against any person or company which attempts to 
operate in competition with it upon streets where 
the second company has no legal authority to go,40 
and any person or Corporation that attempts to ex- 
ercise such rights without legislative authority in¬ 
vades the private property of the person or Corpora¬ 
tion to whom such franchise was granted, and may 
be restrained at the instance of the owner of the 
franchise^l 

On the other hand, equity cannot protect a Street 
railroad from lawful competition,and it has been 
held that a company which has merely the right to 
construet and operate, and not an exclusive fran¬ 
chise, has no standing to question the right of an¬ 
other company to occupy the streets,^ 3 and, hence, 
is not entitled to maintain injunction proceedings to- 
prevent another company from using a Street for 
railroad purposes under a similar grant^^ Injunc- 
tive relief will not be granted to a company which 
is in default on its agreement as to constructing its 
road,^5 and another company which, in good faith, 
and in pursuance of its charter, afterward begins' 
the construction of a road upon the same streets is 
entitled to an injunction as against a company 
which has commenced construction without proper 
authority therefor.^S 


C. LOCATION OF EOUTE AND TRACKS 

§ 75. In General approprlatlon of a particular portion of the Street or 

hlghway for Street railroad use, 

The location of a Street railroad consists of a definite The location of a Street railroad upon a Street or 


34. Md.—^North BaJtimore Pass, Co. 
V. BaJtimore, supra. 

35. Del.—Wllmlnffton City R. Co. v. 
Wilmlngrton, etc., R. Co., 46 A. 12, 
8 Del.Ch. 468. 

60 C.J. p 220 note 70. 

36. Del.—Wilmington City R. Co. 
V. ■Wilmlngton, etc., R. Co., supra. 

60 C.J. p 220 note 71. 

37. U.S.—^Pidelity Trust, etc., Co. v. 
Mobile St. Ry. Co., C.C.Ala., 53 F. 
687. 

38. DI.—^Peoria Ry. Co. v. Peorla Ry. 
Terminal Co., 96 N.E. 689, 252 DI. 
73. 

60 C.J, p 220 note 73. 

39. Neb.—Lincoln Tractlon Co. v. 
Omalia, L. & B. Ry. Co., 187 N.W. 
790, 108 Neb. 154, 28 A.L.R. 960. 


40. Neb.—^Lincoln Tractlon Co. v. 
Omaha, L. & B. Ry. Co., supra. 

41. Okl.—Tulsa St. Ry. Co. v. Okla- 
homa Union Traction Co., 113 P. 
180, 27 Okl. 339, 

60 O.JT. p 221 note 76. 

XUegui competition 

Street railroad may resort to equi¬ 
ty to restrain illegal competition 
which constitutes injurlous invasion 
of its property rights, provlded act 
complalned of will cause irrepara- 
ble injury.—Denver Tramway Cor¬ 
poration V. People's Cab Co. of Den¬ 
ver, D.C.Colo., 1 P.Supp. 449. 

42. U.S.—^Denver Tramway Corpora¬ 
tion V. People's Cab Co. of Denver, 
supra. 

43. N.T.—Chrlstopher, etc., R. Co. v. 
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Central Crosstown R. Co., 4 Hun. 
630, 67 Barb. 315. 

60 C.J. p 221 note 77. 

Company ftimlshlng passenger bns: 
Service 

Wis.—Chicago & Mllwaukee Elee. Ry. 
Co. V. Public Service Commisslon. 
of Wis., 37 N.W.2d 42, 254 Wis. 
551. 

44. Pa.—Thirteenth & F. St. Pass. 
Ry. Co. V. Southern Pass. Ry. Co.^ 
3 Pa.Dist. 337. 

60 C.J. p 221 note 78. 

45. N.T.—South Shore Traction Co. 
V. Brookhaven, 102 N.T.S. 1074, 53 
Misc. 392. 

60 C.J. p 221 note 79. 

46. Ind.—^Indianapolls Cable St. R. 
Co. V. Citizens’ St. R. Co., 24 N.E. 
1064, 26 N.B. 893, 127 Ind. 869. 3 
L.R.A. 639. 
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highway is a different thing from the right to make 
such location;47 Jt presupposes a prior grant o£ the 
right to locate, and consists of a definite appropria- 
tion of a particular portion of the Street or highway 
for Street railroad use,'*^ a Street railroad com- 
pany is entitled to establish its road on the streets 
specified or described generally in the legislative or 
municipal grant but it is confined within the 
limits thus specified.50 However, while the limits 
fixed by the franchise must be observed, these limits 
will be liberally construed to uphold the action of 
the company, and it is enough if they are substan- 
tially observed.5i Reasonable or slight deviations 
or divergence from chartered routes or location have 
been held permissible under exceptional condi- 
tions;®2 and the right of a municipality to the aid 
of a court of equity to prevent a deviation from 
the original location may be barred by laches or by 
implied assent to the new location.^s Where the au- 
thority to locate is general in its terms, or specifi- 
cally confers an option on the company as to which 
streets it will use or what termini it will establish, 
such option must be exercised within a reasonable 
time,^^ and the right to make a location of a railway 
or of any part of it is a power of election, and 
when once exercised is exhausted, in the absence 
of a statute to the contrary.55 

§ 76. Filing of Map or Plan 

If 80 requlred by statute, a map or plan of the pro- 
posed route must be filed before commencing construc- 
tlon of the road. 


If so required by statute, a map or plan of the 
proposed route must be filed before commencing 
construction of the road.56 Where the map has 
been filed and approved, and the location made by 
the plan is in the middle of the Street, the Street rail¬ 
road company cannot locate its road on the side of 
the street57 So it has been held that, where the 
directors of a company cause a map to be prepared 
of the location adopted by them and vote to apply to 
the local authorities for their approval thereof as 
required by law, such proceedings constitute a defi¬ 
nite and final selection and demarcation of the 
route by the directors of the route indicated on the 

map.58 

§ 77. Change of Route or Location 

A change of route or location of a Street railroad 
line may be made oniy under the conditions fixed by the 
statute pertalnlng thereto; but ali the formallties neces- 
sary in making an original grant need not be observed 
in authorizfng a slight change in location. 

A change of route^^ or location^O of a Street rail¬ 
road line may be made only under the conditions 
fixed by the statute pertaining thereto. So, where 
a statute provides that the route may be changed 
if it will improve the line theretofore established, 
this is the only purpose for which a change of route 
is permissible; the route cannot be changed for the 
purpose of increasing the revenue of the company.®^ 
Where a Corporation secures a right to construet a 
Street railroad along a certain route by obtaining 
the consent of abutting property owners, it cannot 
change its route without their consent.®^ In some 


47. Conn.—^Appeal of Central R., 
etc., Oo., 35 A. 32, 67 Conn. 197. 

60 C.J. p 221 note 81%. 

Determination as to location by 
boards and tribunals see supra §§ 
22-26. 

48- Conn.—Appeal of Central R. 
Co., 36 A. 82, 67 Conn. 197. 

Speclal or reserved space 
Deflnition of “location'* in park 
commlssioners' grant of location for 
Street railway tracks in parkway 
as “any grass or reserved spaces 
within the location lies between road- 
ways” and agreement of parties to 
action against Street railway com¬ 
pany for injuries to pedestrlan struck 
by car while Crossing tracks that 
location was in reserved space be¬ 
tween two roadways Imported that 
location was speclal or reserved space^ 
set apart for defendanfs use under* 
Btatutory authority and dlstingulshed 
from remalnder of roadway open to 
use of general publlc.—Prltchard v. 


Boston Elevated Ry., 6 N.E.2d 29, 296 
Mass. 197. 

49. tr.S.—Africa v. Knoxville, C.C. 
Tenn., 70 P. 729, reversed on other 
grounds 77 F. 601, 23 C.C.A. 252. 

60 C.J. p 221 note 83. 

50- Conn.—Canastota Knife Co. v. 
Newington Tramway Co., 86 A. 
1107, 69 Conn. 146. 

60 C.J. p 221 note 84. 

51. Conn.—^New York, etc., R. Co. v. 
Stevens, 69 A. 1052, 81 Conn. 16. 

52. Mass.—Attorney General v. Met¬ 
ropolitan R. Co., 125 Mass. 615, 28 
Am,R. 264. 

60 C.J. p 222 note 86. 

53. Pa.—Wllson Tp. v. Easton Trans¬ 
it Co., 101 A. 983. 268 Pa. 266. 

54. Pa.—Junctlon Pass. R. Co. v. 
WlUlamsport Pass. R. Co., 26 A. 
296, 154 Pa. 116. 

60 C.J. p 222 note 88. 

65. N.J.—West Jersey Traotion Co. 
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V. Camden Horse R. Co., 35 A. 49, 
63 N.J.Eqi. 163. 

60 C.J. p 222 note 89. 

56. N.Y.—Matter of Rochester Elec¬ 
tric R. Co., 10 N.T.S. 379, 57 Hun 
66, affirmed 25 N.E. 381, 123 N.T. 
361. 

60 C.J. p 222 note 90. 

57. Pa.—^Philadelphia v. Continental 
Pass. R. Co., 11 Phila. 315. 

58. Conn.—Stevens v. New York, N. 
H. & H, R. Co., 78 A. 440, 83 Conn. 
603. 

59. N.Y.—Webb v. Porty-Second St^ 
etc., R. Co., 102 N.Y.S. 762, 62 Mlsc. 
46. 

60. Pa—Shamokin v. Shamokin, etc., 
R. Co., 46 A. 382, 196 Pa 166. 

61. N.Y.—^Webb v. Forty-Second St., 
etc., R, Co., 102 N.Y.S. 762, 62 Misa 
46. 

62. N.Y.—^Matter of South Beach R;. 
Co., 6 N.Y.S. 172, 63 Hun 131, af- 
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jurisdictions a change of location from the side 
to the center of the Street can be made only with 
the consent of the municipal or other authorities 
having charge of the streets;®^ t>ut a change is 
lawful when the city by its tacit acceptance ratifies 
the act of its agents.®^ Ali the formalities necessary 
in making an original grant need not be observed 
in authorizing a slight change in location.^S Where 
the franchise of a railway company occupying a 
Street in a town site provided for changing the route 
by agreement, and the village council with the 
company’s consent changes the route, such change, 
after being approved by the railroad and warehouse 


commission, cannot be questioned by taxpayers and 
residents seeking to enjoin removal of the town to 
permit mining on the town site.®® 

§ 78. EflFect of Widening Street 

The widening of a Street does not llmit the rights 
of a Street railroad to lay tracks and switches to the 
width of the original Street. 

The widening of a Street does not limit the rights 
of a Street railroad to lay tracks and switches to 
the width of the original Street, but gives it rights 
in the Street as widened.®^ 


D. ADDITIONAL TRACKS; BRANCHES, SWITCHES, TURNOUTS, AND THE LIKE; 
EXTENSIONS AND OTHER STRUCTURES 


§ 79. Switches, Tumouts, Sidings, and Loops 

A Street railroad company may have the right to 
construet necessary switches, turnouts, or sidings, 
whether such right Is expressiy conferred or Is implied 
as an incident to the right to construet the road, and 
such facllities may be located on streets other than 
those designated as the route of the railroad where a 
reasonable necessity exists for the departure; but the 
right must not be exercised In such a way as arbitrarily 
and unnecessarily to obstruet public travel, and Interfere 
with the rights of abutting owners. 

While the right to .construet necessary switches, 
turnouts, and sidings is sometimes expressiy con¬ 
ferred on Street railroad companies,®® it has very 
generally been held that the grant of a right to con¬ 
struet a Street railroad carries with it, as an incident, 
the right to construet such turnouts and switches 
and sidings as public convenience and the successful 
operation of the road render necessary,®® subject, 
according to some decisions, to the approval of the 


municipality,70 or to the necessity of the laying out 
of the turnouts or spurs by the municipal author¬ 
ities. In any event the right to construet must not 
be exercised in such a way as arbitrarily and unnec¬ 
essarily to obstruet public travel, and interfere 
with the rights of abutting owners.'^^ There is no 
right to construet switches merely on the ground 
that they would be convenient to the railroad com¬ 
pany and would facilitate its business,*^® or to con¬ 
struet sidings or spur tracks for private benefit.'^^ 

Laying on streets not designated in grant, The 
laying of switches and sidings is not necessarily 
confined to streets upon which the company was 
expressiy authorized to operate its System, and it 
may lay them on streets other than those designated 
as the route of the railroad where a reasonable 
necessity exists for the departure,^5 at least where 


flrmed 23 N.E. 486. 119 N.T. 141— 
MeCruden v. Rochester Ry. Co., 26 
N.Y.S. 114, 5 Misc. 69. 

63. Pa.—Shamokln v. Shamokin, etc., 
R. Co., 46 A. 382, 196 Pa. 166. 

64. Pa.—Collins v. Carbondale Trac- 
tion Co., 5 Pa.Dist. 18. 

65. Mich.—Mannel v. Detroit, etc., 
R. Co., 102 N.W. 633, 139 Mlch. 
106. 

«0 C.J. p 223 note 97. 

66. Mlnn.—Reed v. Hibbing. 184 N. 
W. 842, 150 Mlnn. 130. 

67. Pa.—^Plttsburgh Rys. Co. v. Bor- 
ougb of Carrick, 103 A. 106, 269 Pa. 
333. 

68. Pa.—^Plttsburgh Rys. Co. v. Bor- 
ough of Carrick, supra. 

50 C.J. p 223 note 2. 

69. N.T.—City of New York v. 


Brooklyn City R. Co., 134 N.E. 633, 
232 N.Y. 463. 

60 C.J. p 223 note 3. 

Fresiuned Intent 

Where a Street railroad W€U3 grant- 
ed the power to use the streets of a 
City, but had no express power to con¬ 
struet a swltch in the streets, and it 
became necessary to do so in order 
properly to switch its cars at the 
terminal, the court presunCied that it 
was intended that the company 
should have that privilege.—Shelby- 
ville V. Glover, Ky., 184 F. 234, 106 
C.C.A. 376. 

ApproaohoB to loop track 
Under franchise to maintaln Street 
railway, authority to maintain and 
operate approaches to loop track 
could be reasonably implied regai^- 
less of whether such approaches were 
turnouts.—^Peter Stuyvesant Apart- 
ments v. Brooklyn Queens Transit 


Corp., 300 N.Y.S. 160, 262 App.Div. 
876. 

70. Me.—^Percy v. Lewiston, A. & W. 
St. Ry., 93 A. 43, 113 Me. 106. 

60 C.J. p 223 note 4. 

71. N.H.—Concord v. Concord Horse 
R. Co., 18 A. 87, 66 N.H. 30, 

72. Md.—^Dulaney v. United R., etc., 
Co., 65 A. 46, 104 Md. 423. 

Pa.—Stroudsburg v. Stroudsburg 

Pass. R. Co., 2 Pa.Dist. 35, 12 Pa. 
Co. 124. 

73. Me.—^Percy v. Lewiston, A. & 
W. St. Ry. Co., 93 A. 43, 113 Me. 
106. 

60 C.J. p 224 note 7. 

74. I N.Y.—^Brooklyn Heights R. Co. v. 
-Steers, 106 N.E. 919, 213 N.Y.’ 76t 

Ann.Cas.l916C 791. 

60 C.J. p 224 note 8. 

75. Minn.—^Romer v. St Paul City R. 
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the consent of the municipal authorities and of the 
property owners on the streets affected has been 
obtained;76 but there must be a reasonable necessity 
for the departure.'^7 Where the franchise of a 
Street railroad company gives it the right to con¬ 
struet connections, sidings, etc., for the housing and 
care of its cars in streets adjacent to a particular 
Street, the word ''adjacent” will not be construed 
to confine the right to construet connections to 
streets actually touching the Street named where to 
do so would be to destroy the eifect of the grant.*^^ 

Necessity because of changed conditions, The 
right of a Street railroad company to construet 
necessary switches, turnouts, or sidings, whether 
expressly conferred or implied as an incident to the 
right to construet the road, exists whether the need 
there for is due to the original conditions or to 
changed conditions,*^^ because if it were otherwise, 
it would be impossible for a railroad company to 
keep pace with the increasing demands of business 
and to accommodate the public.^o The company 
cannot be said to have exhausted its own powers 
of development because the facilities first adopted 
and constructed, and then sufficient, turned out, 
later on, to be inadequate.81 

§ 80. Additional or Double Tracks 

A general charter power to construet a line of Street 
railroad authorizes the construction of double tracks on 
the streets, provided consent therefor Is obtalned from 
the authorities of the municipallty; but, where a com¬ 
pany Is entitied to lay oniy a single-track railroad. It 
will not be permitted to construet a double-track rail¬ 
road under the guise of bulldlng switches. 

A general charter power to construet a line of 
Street railroad authorizes the construction of double 
tracks on the streets of a municipality, provided the 
authorities of such municipality consent that the 
streets may be so used.^^ where the right is given 


to build a double-track line, the building of a 
single-track line does not exhaust the power of 
the company, or forfeit its right to build an addi¬ 
tional track, but it may do so whenever its necessi- 
ties and business require it.^^ Where a company is 
entitied to lay only a single-track railroad, it will not 
be permitted to construet a double-track railroad 
under the guise of building switches,®* and authority 
given by ordinance to construet necessary switches 
and turnouts does not authorize the construction of 
an additional track making a double-track line.®^ 

§ 81. Branches and Lateral Tracks 

A Street railroad, after securlng the right to do so 
from the proper local authorities, as required by statute, 
may construet branches from Its main line. 

A Street railroad, after securing the right to do 
so from the proper local authorities, as required by 
statute, may construet branches from its main line.®® 
Where the location of a main route is ineffectual 
because it is different from that prescribed by stat¬ 
ute, the location of a branch line must fall with 
it.®*^ The right to construet branches given by 
charter when no time is fixed for doing so confers 
no power of indefinite location, without limit in 
duration of time, but only the power to select and 
occupy streets with branches within a reasonable 
time.®® 

§ 82. Connection between Lines of Same 
Company 

A Street railroad company Is not authorized to con¬ 
struet a track connecting Its lines of road, uniess its 
franchise grants such authority or the municipality has 
consented thereto. 

A franchise authorizing a Street railroad com¬ 
pany to build "all necessary or convenient tracks 
for curves, turnouts, switches, sidetracks, stations, 


Co.. 77 N.W. 826, 75 Minn. 211, 74 
Am.S.R. 455. 

76. N.T.—^Brooklyn Heiffhts R. Co. 
V. Brooklyn, 46 N.E. 609, 152 N.T. 
244. 

77- N.T.—Westchester Electric R. 
Co. V. City of Mt. Vernon, 142 N.E. 
586, 237 N.T. 199. 

60 C.J. p 224 note 11. 

78- N.T.—^Brooklyn Heights R. Co. 
V. Brooklyn, 18 N.T.S. 876, afflrmed 
46 N.E. 509, 152 N.T. 244. 

79. N.T.—Union Ry. Co. of New 


Tork City v. City of New Tork, 
144 N.E. 686, 238 N.T. 289. 

60 C.J. p 224 note 14. 

80. Pa.—^Pottsville v. People*s Ry. 
Co., 23 A. 900, 148 Pa. 175. 

81. Pa.—Taylor v. Erie City Pass. 
R. Co., 37 Pa.Super. 292. 

82. Ga.—^Brown v. Atlanta R., etc., 
Co., 39 S.E. 71, 113 Ga. 462. 

60 C.J. p 225 note 22. 

83. Mo.—^Ransom v. Citizens* R. Co., 
16 S.W. 416, 104 Mo. 375. 

60 C.J. p 225 note 23. 

84. Pa.—Wlllis V. Erie City Pass. 
R, Co., 41 A, 307, 188 Pa. 66. * 


85. Pa.—^Bridgewater v. Beaver Val- 
ley Traction Co., 63 A. 796, 214 Pa. 
343. 

86. Ohio.—Cleveland, etc., R. Co. v. 
Urbana, etc., R. Co., 26 Ohio Clr. 
Ct. 180. 

60 C.J. p 224 note 18. 

87. N.T.—^Matter of Metropolitan 
Transit Co., 19 N.E. 645, 111 N.T. 
588. 

88. Pa.—Junction Pass. Ry. v. Wil- 
liamsport Pass, Ry., 26 A. 296, 164 
Pa. 116. 

60 C.J. p 225 note 21- 
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turntables and appendages” does not authorize it 
to construet a track connecting its lines of road.^^ 
Where, however, a company has contracted with 
a city to connect all its lines of road, it must be held 
that the city has conferred the right to do so.^o A 
company which has acquired the lines of other com- 
panies may, with the consent of the authorities of 
the city, connect the lines so acquired.^i 

§ 83. Extensions and New Lines; Comple- 
tion of Lines 

a. Right to make extensions 

b. Duty to construet extensions 

c. Duty to complete line constructed in 

part 

a. Eight to Make Extensions 

(1) In general 

(2) Conditions precedent 

(3) Character 

(1) In General 

Subject to statutory limitations, a grant to a Street 
rallroad company by a municipality is valid where it 
authorizes the company to extend the line of its tracks 
or its charter routes, where no tracks have been lald; 
and an extenslon, when made according to law, is to be 
deemed and taken as a part of the original grant. 

Subject to statutory limitations, such as the re- 
quirement of a certificate or finding of public con- 
venience and necessity, discussed supra § 24 b, a 
grant to a Street railroad company by a municipality 
is valid where it authorizes the company to ex¬ 
tend the line of its tracks^^ or its charter routes, 
where no tracks have been laid.93 Such a grant 
cannot be made so as to authorize the extension of 
an ordinary steam railroad as a Street railroad and 
invest it with all the powers of a Street railroad 
company.94 An extension, when made according to 


law, is to be deemed and taken as a part of the 
original grant.^5 

An ordinance renewing a Street railroad fran- 
chise in an entire Street will be construed as a 
whole in determining whether it is limited in its 
operation to that part only of the Street in which the 
company has already laid its tracks and is operating 
its cars, or extends to all the rights, privileges, and 
franchises granted by the original ordinance.^® A 
company has no right to construet and operate an 
extension of its road on streets other than those 
designated by a statute conferring the right to make 
an extension, even with the consent of the local 
authorities.^'^ Under a statute providing that a 
Street railroad company organized to operate a Street 
railroad in any city or incorporated town may, for 
the purpose of extending its railway beyond the 
limits thereof, locate its road upon any portion of 
a highway which is of a designated width, a rail¬ 
road previously constructed upon a highway of less 
than such width may be legalized by the subsequent 
widening of the highway to the statutory width.®8 

Injunction, A city solicitor cannot predicate an 
action for an injunction against the extension by the 
city of a Street railroad franchise, on an anticipated 
injury to abutting owners.®® 

(2) Conditions Precedent 

Any condition precedent imposed by the statute 
authorizing the extension of the lines of a street railroad 
company must be complied with; but, where there is 
a compliance with all conditions, the company is imme- 
dlately Invested with an exclusive privilege in the streets 
covered by the extension. 

Any conditions precedent imposed by the statute 
authorizing the extension of the lines of a Street 
railroad company must be complied with,i such, 
for instance, as filing in the office of the secretary 


89. Cal.—City of Sacramento v. Pa¬ 
cific Gas & Electric Co., 161 P. 978, 
173 Cal. 787. 

90. Mich.—^Houghton County St. R. 
Co. V. Laurium, 98 N.W. 393, 135 
Mich. 614. 

91. Ga.—Brown v. Atlanta R., etc., 
Co., 39 S.B. 71, 113 Ga. 462. 

92. Mass.—South Boston R. Co. v. 
Middlesex R. Co., 121 Mass. 485. 

60 C.J. p 227 note 61. 

Contract between city and two 
Street railroads empowering building 
of spur and providing for free car- 
riage of passengers was held valid.— 
Murray v. Roberts, C.C.A.N.Y., 103 


P.2d 889, certiorari dismissed 60 S. 
Ct. 1106, 311 U.S. 720, 85 L.Ed. 469, 
and Murray v. City of New York, 60 
S.Ct. 1106, 811 U.S. 720, 86 L.Ed. 
469. 

93. N.J.—Trenton St. R. Co. v. Unit¬ 
ed New Jersey R., etc., Co., 46 A. 
763, 60 N.J.Eg. 600. 

60 C.J. p 227 note 62. 

94. Ohio.—Cincinnati v, Cincinnati 
Inclined Plane R. Co., 4 Ohlo S. 
& C.P. 607, 30 Cinc.L.Bul. 321, af- 
flrmed 44 N.E. 327, 62 Ohlo St. 
609. 

95. Pa.—^Braddock, etc., R. Co. v. 
Braddock Electric R. Co., 1 Pa,Dist. 
44. 


96. Ohio.—^Akron v. Northern Ohio 
Tractlon, etc., Co., 27 Ohio Cir.Ct. 
636. 

60 C.J. p 228 note 66. 

97. Pa.—^Philadelphia v. Citizens 
Pass. Ry. Co., 24 A, 1099, 161 Pa. 
128. 

60 C.J. p 228 note 66. 

98. lowa.—^Llnn County v. BEewltt, 8 
N.W. 340, 55 lowa 505. 

99. Ohio.—^Llma v. Cramer, 5 Ohlo 
N.P..N.S., 113. 

1. N.J,—^Borough of Merchantvlllo 
v. Camden & S. Ry. Co., 113 A. 136. 
96 N.J.Law 611. 

60 C.J. p 228 note 70« 
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of state an exemplification of the record of the 
adoption of, the extension,^ filing in such oflSice of 
a description of the route of the extension, showing 
the termini, with a map exhibiting them,3 filing a 
map of the proposed route of the extension with 
the local authorities,^ obtaining the consent of the 
local authorities,5 obtaining approval by the local 
authorities of the plan of the proposed extension,® 
agreeing that a proposed extension on a Street will 
not be the occasion of the abandonment of its tracks 
already laid down upon another section of that 
Street,and commencing construction within the 
prescribed time.® 

Where, however, there is a compliance with all 
the conditions, the company is immediately invested 
with an exclusi ve privilege in the streets covered 
by the extension,® and a further provision that no 
right actually to construet the extension shall vest 
until after thirty days from the filing of such ex¬ 
emplification merely postpones the right to construet 
the extension for such thirty days.^® Where the 
consent of a city council and the Street committee to 
the prosecution of the work of extending a Street 
railroad has been given, and it appears that the 
only location for the line is the extension of a track 
which has been laid for years on the same Street, the 
company will not be restrained from carrying on the 
work because the Street committee has not in its 
official capacity defined and authorized the exact 
location of the tracks, since under the circum- 
stances, there can be no doubt as to the proper 
location.il 

(3) Character 

Uniess the term is given a broader signlficance by 
statute, an extension of a Street raliway Is a prolongation 


of It from one of its termini to sonte other designated 
point, and, where some distance intervenes between the 
terminus of the road and the proposed road, the pro¬ 
posed road is not an extension. 

Uniess the term is given a broader significance 
by statute, an extension of a Street railway is a 
prolongation of it from one of its termini to some 
other designated point,i® and, where some distance 
intervenes between the terminus of the road and 
the proposed road, the proposed road is not an 
extension.l3 So a Street railroad company, whose 
articles contemplate a single, connected road, carry¬ 
ing from end to end for a single fare, cannot con¬ 
struet an independent line, not connected with its 
original line, under extension proceedings.i^ How¬ 
ever, a company is not restricted to a mere prolonga¬ 
tion of existing lines but may extend its operation in 
any direction or upon any Street or avenue provided 
additional lines are to be operated in connection 
with existing lines, under a statute providing that 
any Corporation organized for the purpose of build- 
ing or extending a Street railroad or any of its 
branches on or along any Street or avenue in any 
City, town, or village may do so on compliance with 
prescribed conditions.i® 

A branch built as a distinet line under a separate 
grant is not an extension or part of another line by 
reason of the fact that it uses the tracks of that line 
for a short distance,!® nor is it made so by a sub- 
sequent resolution of the city council which pro¬ 
vides simply for a change of connection with the 
main line.!"^ Under general statutory authority to 
construet extensions, it has been held that an ex¬ 
tension much longer than the original line may be 
made, and that this is insufficient of itself to con¬ 
stitute a “new road” and not an "extension,”!® and, 


2. Pa.—Coatesville, etc., R. Co. v. 
West Chester R. Co., 65 A. 844, 206 
Pa. 40. 

60 C.J. p 228 note 71. 

3. N.J.—^Mercer Oounty Tractlon Co. 
v. United New Jersey R., etc., Co., 
54 A. 819, 64 N.J.Eq. 688. 

60 C.J. p 228 note 72. 

4. N.T.—^Matter of Rochester Elec¬ 
tric R. Co., 10 N.T.S. 379, 67 Hun 
66, aflarmed 25 N.E. 381, 123 N.T. 
351. 

5. N.J.—^Borougrh of Mercliantville 
V. Camden & S. Ry. Co., 113 A. 
136, 95 N.J.Law 611. 

60 C.J. p 228 note 74. 

6. Conn.—^New York, etc., R. Co. v. 
Stevens, 69 A. 1062, 81 Conn. 16— 
Appeal of Central Ry. & Electric 
Co., 35 A, 82, 67 Conn. 197. 


7. Conn.—^Appeal of Central Ry. & 
Electric Co., supra. 

8. N.T,—^People ex rei. Brooldyn, 

Q. C. & S. R. Co. V. Steers, 143 N.T. 
S. 52, 158 App.Div. 153, afflrmed 106 
N.E. 1094, 211 N.T. 638. 

60 C.J. P 228 note 77. 

9. Pa.—Commonwealth v. Uwchlan 
St R. Co.. 53 A. 613, 203 Pa. 608. 

10. Pa.—Commonwealth v. Uwchlan 
St R. Co., supra. 

11. N.J.—^Trenton v. Trenton Horse 

R. Co., Ch., 19 A. 263. 

12. N.J.—^Trenton St Ry. Co. v. 
Pennsylvanla R. Co„ 49 A. 481, 63 
N.J.E<i. 276. 

60 C.J. p 229 note 82. 
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13. N.J.—^Trenton St Ry. Co. v. 
Pennsylvanla R. Co., supra. 

14u N.T.—^McClean v. Westchester 
Electric Ry. Co.. 65 N.T.S. 566, 25 
Misc. 383. 

15. N.T.—Bohmer v. Haffen, 64 N.T. 

S. 1030, 36 App.Div. 381, afflrmed 
55 N.E. 1047, 161 N.T. 390, reargru- 
ment denled 57 N.E. 1104, 162 N.T. 
593. 

16. U.S.—Cleveland Electric R. Co. v. 
Cleveland, etc., R. Co., Ohlo, 27 S. 
Ct 202, 204 U.S. 116, 61 L-Ed. 399. 

17- U.S,—Cleveland Electric R. Co. 
V. Cleveland, etc., R. Co., supra. 

18. N.T.—^Roberts v. Huntington R. 

Co., 105 N.T.S. 1031, 56 Mlsc. 62.' 
60 ‘C.J. p 229 note 88. 
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by reason of the particular wording of some statutes, 
it has been held permissible for the company to con¬ 
struet an extension longer than the existing line and, 
in effect, constituting a new system.^^ Where a 
franchise ordinance authorizes and requires the ex¬ 
tension of lines when the city limits are extended, 
and also authorizes the construction of either single 
or double tracks, the company may construet a single 
track along the part of the Street controlled by the 
city when the corporate limits on only one side of 
the Street are extended .20 

b. Duty to Construet Extensions 

(1) In general 

(2) Extensions which may be required 

(3) Enforcement of order for extension 

(1) In General 

The exercise of statutory authority to compel a Street 
raliroad company to construet an extension to Its lines 
rests In the discretion of the municipal council. There 
must be a compliance with condltlons precedent to the 
right to compel a Street raliroad company to extend its 
lines in accordance with the contract obllgatlons of the 
company, 

Subject to the requirement o£ public convenience 
and necessity, discussed supra § 22, the exercise 
of statutory authority to compel a Street railroad 
company to construet an extension to its lines rests 
in the discretion of the municipal council ,21 but in 
this respect the council must act reasonably .22 A 
city and a Street railroad company may contract 
with respect to an extension of lines.23 

Conditional order. It is not permissible to make 
an order conditioned on the happening of a fact in 
the future.24: 


Conditions precedent to the right to compel a 
Street railroad company to extend its lines in ac¬ 
cordance with the contract obligations of the com¬ 
pany must be complied with;25 but a substantial 
compliance will be sufficient to satisfy this require- 
ment.23 

Duty of successor to complete extension. A Street 
railway company which succeeds to the rights, fran- 
chises, and obligations of another stands in the 
shoes of the latter with respect to its duty to com¬ 
plete and operate a railway extension begun by the 
former under a plan approved by the municipal 

authorities.27 

Proceedings by regulatory commission. Under 
some statutes, proceedings may be entertained by 
a regulatory commission to compel a Street railroad 
company to extend its transportation system,28 but 
some such provisions are not self-executing, and the 
order of the commission is not effective to require 
the company to extend its lines unless or until fran- 
chises therefor are issued by the cities concerned, 
as discussed infra subdivision b (2) of this section. 

(2) Extensions Which May Be Required 

A Street raliroad company may be bound by the 
terms of Its franchise to construet an extension of its 
line to points outside the city, but ordinarily such a 
company cannot be compelled to extend its line into 
any new terrltory In which It has no franchise to operate, 
nor can it be compelled to construet and operate an 
extension which wouid not be remunerative. 

Where the franchise as accepted by the company 
provides for the extension of the line to points out¬ 
side the city, it is binding on the company to con¬ 
struet such extension, 2 9 which duty may be enforced 


19 . N.H.—In re Laconia Street Ry. 
Co., 62 A. 468, 71 N.H. 366. 

60 C.jr. p 229 note 89. 

20. Wls.—State v. Braman, 178 N. 
W. 301, 172 Wls. 131. 

21. Minn.—State v. St. Paul City Ry. 
Co., 136 N.W. 976, 117 Mlnn. 816, 
Ann.€as.l913D 139. 

60 C.J. p 226 note 81. 

22. R.I.—Woonsocket St. R. Co. v. 
Woonsocket, 46 A. 272, 22 R.I. 64. 

23. Mo.—State ex rei. Kansas City 
Public Service Co. v. Latshaw, 30 
S.W.2d 106, 325 Mo. 909, appeal dls- 
missed Latshaw v. State ex rei. 
Kansas City Public Service Co., 
51 S.Ct. 101, 282 U.S. 806, 75 L.Bd. 
723. 

24. Wls.—^Madison Rys. Co. v. Rali¬ 
road Commission of Wlsconsln, 198 
N.W. 278, 184 Wls. 164. 


25b 111.—^People V. Chlcago, etc., R. 

Co., 7 N.B. 116, 118 111. 113. 

60 O.J. p 225 note 34. 

26. U.S,—Gas & Electric Securltles 
Co. V. Manhattan & Queens Trac- 
tlon Corporation, C.C.A.N.T., 266 F. 
625, appeal dlsmlssed Begg v. City 
of New Tork, 43 S.Ct 613, 262 U. 
S. 196, 67 L.Ed. 946. 

60 C.J. p 226 note 35. 

27. Conn.—State v. New Tork, N, H. 
& H. R. Co., 71 A. 942, 81 Conn. 
645. 

28. Hl.—^Illinois Commerce Commis¬ 
sion V. Chlcago Rys. Co., 1 N.E.2d 
65. 362 111. 569. 

Proceedings held In oonfoxmlty with 
statnte 

111.—Illinois Commerce Commission v. 
Chlcago Rys. Co., supra. 


rindlngB held snppoxted by evldenoe 

Wls.—^Mllwaukee Elee. Ry. & Trans- 
port Co. V. Public Service Commis¬ 
sion, 52 N.W.2d 876, 261 Wls. 299. 

Issnes 

In proceedlng to compel Street rail¬ 
road to furnish additlonal Service to 
suburban communltles in which mo¬ 
tor coach company operated, motor 
coach company could not ralse Issue 
that operatlon of feeder bus line 
by Street railroad wouid be ultra 
vires Street railroad*s charter.—Illi¬ 
nois Commerce Commission v. Chl¬ 
cago Rys. Co., 1 N.E.2d 65, 362 111. 
559. 

29. S.C.—Thomas v. Spartanburg 
Ry., Gas & Electric Co., 103 S.E. 
149, 114 S.C. 74. 

60 C.J. p 226 note 38. 
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by the city by an action for specific performance, as 
discussed infra subdivision b (3) of this section. 
Power reserved to the common council to order an 
extension of any present or future lines of railway 
upon any and all streets of a city is not limited to 
extensions on streets or part of streets not provided 
with any car Service, but authorizes the extension 
of the car Service of one line to or into the business 
or Central part of the city, over streets or parts of 
streets upon which there is an existing track upon 
which the cars of another line are already op- 
erated.30 In ordering a new line, the city does not 
exceed its authority in requiring that it conform to 
the general system already adopted by the com- 
pany;3i and, in consequence, where the company 
has adopted a system of double tracks under its 
franchise, the city in ordering extensions may re¬ 
quire the company to adopt the double-track system 

for its extensions.32 

Unremunerative extension, Where the charter of 
a Street railroad company simply authorizes it to 
construet and maintain a railroad to a certain point, 
without requiring it to do so, it cannot be compelled 
to extend and maintain its road to that point if it 
would not be remunerative,^^ although the extension 
is greatly needed and although there is an urgent 
public demand for it.^^ Even though the fran¬ 
chise reserves to the city granting it the right to 
require extensions, in proceedings to compel such 
extension, it-is error-to exclude evidence offered by 
the company to show the effect on its financial con- 
dition and eamings, of requiring the proposed ex¬ 
tension, and the unreasonableness and invalidity of 
the ordinance providing therefor.35 

Where permission is given to construet a Street 
railroad on condition that it construet an extension 
when the construction and operation thereof could 
be done without loss, the company cannot be com¬ 


pelled to construet the extension except in accord- 
ance with the terms of the ordinance, although the 
necessary consent of the property holders to the 
building of the road was accompanied by a request 
that the ordinance require the extension immediate- 
ly.36 Under a statute requiring the extension of 
streetear lines on a finding by the commission that 
public convenience and necessity demanded it and 
that the compan 3 r's eaming power would not thereby 
be impaired, the commission is not empowered to 
order the extension on a finding of public conven¬ 
ience and necessity and that the company’s earning 
power would not thereby be impaired if the city 
would relieve the company from the cost of con- 
structing pavement within the track zone.^^ 

Extensions into territory in which company has 
no franchise to operate, A Street railroad company 
cannot be compelled to extend its line into any new 
territory in which it has no franchise to operate, by 
any state agency, whether it be a municipality,^® 
or a state railroad or public Service commission.39 
So a statute which attempts to confer jurisdiction on 
a railroad commission to order a Street railroad com¬ 
pany to extend its line into new territory in which 
it has no franchise is void and ineffective.^0 

Extensions requiring municipal consent, A public 
Service commission has no power to compel a com¬ 
pany to build extensions where its charter merely 
permits it to do so on obtaining municipal consent 
and where it has taken no steps to obtain such con- 
sent.41 So it has been held that provisions that a 
Street railroad Corporation shall extend its lines on 
a finding by the commission that public convenience 
and necessity require such extension are not self- 
exeeuting, and, therefore, that the commissiones 
finding and its order are not effective to require ex¬ 
tension of lines unless or until franchises therefor 
are issued by the cities concemed.^2 


30> Minn.—State ex rei. City of St. 
Paul V. St. Paul City Ry. Co., 81 N. 
W. 200, 78 Minn. 331. 

31. Minn.—State v. St. Paul City Ry. 
Co., 149 N.W. 195, 127 Minn. 191. 

32. Minn.—State v. St. Paul City 
Ry. Co., 149 N.W. 196, 127 Minn. 
191. 

33. Md.—^Towers v. United Rys. & 
Electric Co.. 95 A. 170, 126 Md. 478. 

60 0,J, p 226 note 43. 

3^ Md.—^Towers v. United Rys. & 
Electric Co., supra. 

60 C.J. p 226 note 44. 


35. Minn.—State v. St Paul City 
Ry. Co.. 230 N.W. 809, 180 Minn. 
329. 

60 C.J. p 226 note 45. 

36. 111.—^People v, Chicago, etc., R. 
Co.. 7 NE. 116, 118 111. 113. 

37. Wis.—Madison Rys. Co. v. Rail¬ 
road Commission of Wisconsin, 198 
N.W. 278, 184 Wis. 164. 

60 C.J. p 226 note 47. 

38. Cal.—^Hollywood Chamber of 

Commerce v. Railroad Commission 
of State of Callfornia, 219'P. 983,' 
192 Cal. 307, 30 A.L..R. 68. 


Commerce v. Railroad Commission 
of State of Californla, supra 

60 C.J. p 227 note 49. 

40. Cal.—^Hollywood Chamber of 
Commerce v. Railroad Commission 
of State of Californla supra 

41. Mo.—State ex reL United Rya 
Co. of St Louis V. Public Service 
Commission of Mlssouri, 192 S.W. 
958, 270 Mo. 429. 

60 C.J. p. 227 note 51. 

42. Wis.—^Mllwaukee Blec. Ry. 8b 
Transport Co. v. Public Service 
Commission, 52 N.W.2d 876, 261 
Wis. 299—State v. Milwaukee Elec¬ 
tric Ry. & Light Co., 172 N.W‘ 230, 
169 Wis. 183. 


39 . Ca^ ^ -Hollywood Chamber of 
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'(3) Enforcement of Order for Extension 

' 1 

A contractual duty to construet an extension may be 
enforced by an action for «peclflc^perforniancef but where 
the ordinance merely provides that on noncompllance 
vrith an order to construet new lines and extenslons the 
City may grant the right to other companies, the cIty 
cannot compei a Street raliroad company to construet 
nevf lines or extenslons or forfeit Ita charter rights for 
failure to do so. 

Where the franchise as accepted by the company 
provides for certain extenslons of its line, the city 
may enforce the duty of the company by an action 
for specific performance.^^ Where an ordinance 
granting a franchise to a Street *’railroad company 
reserves the right to require cotistruction of new 
lines and extenslons on notice to ‘do so within a time 
designated by the council, and provides that, on 
noncompllance therewith, the council may grant the 
'right to any other company to construet new lines in 
the streets designated, the city cannot compei the 
company to construet new lines or extenslons or 
forfeit its charter rights for failure to do so.^^ The 
sole remedy on failure to construet the new lines or 
make the extenslons is to grant to some other com¬ 
pany the right to maintain Street cars upon those 
streets with respect to which extenslons or new 
lines had been ordered>5 Under sucH an ordinance, 
an order must be made fixing the tirne within which 
the construction of the new lines or extenslons must 
be completed before the right to construet such lines 
or extenslons may be granted to another com¬ 
pany.**® 

c. Duty to Complete Lme Coustructed in Fart 

Where a Street raliroad operating under a franchise 
requiring It to construet a line between two designated 
points constructa a part of Its line but stops short of one 
of the terminal points, It may be compelled to complete 
construction of the line in accordance with the require- 
ments of the franchise. 

Where a Street railroad operating under a fran¬ 
chise requiring it to construet a line between two 
designated points constructs a part of its line but 


stops short of one of the terminal points, it can¬ 
not successfully defend proceedings to compei it to 
complete construction of the line in accordance with 
the requirements of the franchise on the ground that 
to do so would not be financially profitable.**^ Like- 
wise, the company will not be permitted to say that 
because the necessity was not obvious at the time it 
could stop short of the terminal point, and that, 
when the necessity is shown to exist, it cannot be 
compelled to carry out the terms of its franchise.*® 
Public necessity and convenience, and not private 
advantage, control.*® So also the fact that the 
public authorities acquiesced in the termination of a 
Street railroad line short of the terminus specified 
in the franchise did not constitute a practical con¬ 
struction thereof, relieving the railroad company 
from continuing the line,®® and having accepted its 
franchise and built a substantial portion of its route, 
it is estopped thereafter to claim that it is under 
no legal obligation to complete the line,®l and the 
right of the public to compei completion of the line 
is not affected by delay of public officers in compel- 
ling the company to do so.®® 

§ 84. Structures in or Over Streets 

A ourface raliroad has no right to placo structuros In 
the streets except where such right Is expressiy con- 
ferred or arises by necessary Implicatlon from tKe grant 
of other rights. Elevated Street railroad companies have 
the right to erect and maintain statlons along their es- 
tablished routes where such right is expressiy or Implied- 
ly granted. 

A surface railroad has no right to place struc¬ 
tures in the streets except where such right is ex¬ 
pressiy conferred or arises by necessary implication 
from the grant of other rights.®® 

Elevated Street railroad companies have the right 
to erect and maintain stations along their established 
routes where such right is expressiy granted ;®* and 
it has been stated that the right would seem to exist 
from the grant to construet and operate elevated 


43. 5.C.—^Thomas v, Spartanburgr 
Ky., Oas & Bllectric Co., 103 S.H 
149, 114 S.C. 74. 

60 C.i*. p 226 note 39. 

44. U.S.—^Minneapolls St. Ry. Co. v. 
City of Mlnneapolis, O.C.Mlnn., 189 
F. 445. 

45. U.S.—^Mlnneapolis St. Ry. Co. v. 
City of Mlnneapolis, supra. 

Wb U.S.—^Mlnneapolis St. Ry. Co. v. 
City of Mlnneapolis, supra. 

17. N.Y.—Public Service Commlsslon I 


of First Dist. v. New York Rys. Co., 
136 N.Y.S. 720, 77 Misc. 487. 

48. N.Y.—^Public Service Commlsslon 
of First Dist, V, New York Rys. Co., 
supra. 

49. N.Y,—^Public Service Commlsslon 
of First Dist. v. New York Rys, Co., 
supra. 

50. N.Y.—^Public Service Commlsslon 
of First Dist. v. New York Rys. 
Co., supra. 

51. N.Y,—^Public Service Commlsslon 
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of First Dist v. New York Rys. 
Co., supra. 

52. N.Y.—^Public Service Commlsslon 
of First Dist. v. New York Rys. 
Co., supra. 

53. Mont.—^Roblnson v. Helena 
Light etc., Co., 99 P. 837, 38 Mont. 
222 . 

60 C.J. p 229 note 97. 

54. N.Y.—Adler v. Metropolitan EI. 
R. Co., 18 N.Y.S. 858, 61 N.Y.Super. 
85, 28 Abb.N.Cas. 198, modlfled and 
afflrmed on other grounds 33 N.E. 
935, 138 N.Y. 173. 
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Street railroads,55 in tlie absence of a statute provid- 
ing otherwise.56 I£ the right to build elevated sta- 
tions exists, they may be built only upon streets 
within the route designated.^*^ Where an elevated 
railroad company accepts the specifications of com- 
missioners appointed to decide on routes, elevated 
structures, etc., their rights are determined and 
limited by such specifications, and, in the absence 
of legislative authority, can erect no bridges and 


platfonns other than those built with the approval 
of the commissioners and included in the specifica¬ 
tions and, where the statute does not expressly 
authorize additions to original elevated structures, 
the building of additions is not legal as incidental 
to the franchise because necessary, where the public 
could use the original structures without unduly im- 
peding ordinary traffic.59 


E. EIGHTS IN, AND USE OE, BRIDGES, TURNPIKES, AND TOLL ROADS 


§ 85. Bridges 

Qenerally, a Street railroad company may construet 
and operate Its road over any bridge In the Street or 
highway, whether the bridge Is owned by the public, or 
by a private Corporation authorized to demand tolis for 
passage over It; but It Is a llmitatlon on such right that 
the use by the Street railroad must be compatible with 
the use by the general public of the bridge, and the right 
is also subject to the right of the public authorities to 
Improve the bridge in accordance with the public Inter- 
ests. 

Since a public bridge is a part of the highway 
which passes over it, as discussed in Bridges § 3, 
where the right is conferred on a Street railroad 
company to construet and operate a Street railroad 
on a Street or highway, it may, subject to require- 
ments as to obtaining the consent of local author¬ 
ities, discussed supra § 38, or property owners,®® 
and the performance of conditions imposed, dis¬ 
cussed supra § 33 b (2), construet and operate its 
road over any bridge in the Street or highway wheth¬ 
er then existing®^ or which may be thereafter con- 
structed in such Street or highway as an integral 
part thereof.®2 This rule ordinarily applies whether 
the bridge is owned by the public,^3 or by a private 
Corporation authorized to demand tolis for passage 
over it;®4 and, where a bridge company, which is 


authorized to construet a bridge between two cities 
for ordinary travel, induces streetear companies sub- 
sequently organized to spend large sums in building 
to and over such bridge, and then allows the use 
of the bridge for a great length of time, it cannot 
deny the right to such use on payment of a reason- 
able toll.®5 

Nevertheless, the primary user of the bridge, 
when the right of a Street railroad company to use 
the bridge exists, is in the public, and the easement 
of the company is somewhat servient to the public 
user.6® So it is a well-defined limitation on the 
right to construet and operate Street railroads on 
public bridges that the use must be compatible with 
use by the general public of the bridge and a 
Street railroad cannot lawfully construet and operate 
its line over a bridge, when to do so will render 
it unsafe for public travel,or exclude the public 
partially or wholly from the use of the bridge.®® 
If the bridge is either of insufiicient strength or of 
insufficient capacity to accommodate the general 
public travel and also the company^s cars, and can¬ 
not be so strengthened or enlarged as to do so, 
neither the city nor the county at large is bound 
to provide the company with a suitable viaduct or 


S5- N.T.—Adler v. Metropolitan Bl. 
B. Oo., supra. 

56. N.T.—^Mattlage v. New York EI. 

B. Co., 14 Daly 1. 

60 C.J. p 230 note 1. 

67. N.T.—^Adler v. Metropolitan EI. 
B. Co., 18 N.T.S. 858. 61 N.Y.Super. 
85. 

60 C.jr. p 230 note 2. 

68 . N.T.—^Interborougli Bapid Trans¬ 
it Co. V. City of New York. 161 N. 
Y.S. 803, 97 Misc. 499. 

69. N.T.—^Interborough Bapid Trans¬ 
it Co. V. City of New York, supra. 

60. Pa.—^Pennsylvania Canal Co. v. 
Lewisburg, etc., Pass. B. Co., 10 
Pa.Sup6r. 413. 

60 C.J. p 230 note 8. 


61. N.J.—Public Service By. Co. v. 
Board of Chosen Preeholders of 
Hudson County, 78 A, 235, 78 N.J. 
Eq. 20. 

60 C.J. p 230 note 10. 

Duty to repalr and maintaln see in¬ 
fra § 119. 

62. Va.—^Roanoke By. & Electric Co. 
V. Brown, 154 S.B. 626, 165 Va. 
259. 

60 C.J. p 230 note 11. 

63. Va™—^Boanoke By, & Electric 
Co. V. Brown, supra, 

64. Pa.—^Plttsburg, etc., Pass. B. 
Co. V, Polnt Bridge Co., 30 A. 611, 
165 Pa. 37, 26 L.B.A, 323. 

60 C.J. p 230 note 13. 
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65. Ky.—Covington, etc., Bridge Co. 
V. South. Covington, etc.. St. R. 
Co., 19 S.W. 403, 93 Ky. 136, 14 
Ky.Li. 62, 16 L.R.A. 826. 

66. Mo.—^Rlggs V. Metropolitan St. 
By. Co., 115 S,W. 969, 216 Mo. 
304. 

67. N.J.—Elmer v. Cumberland Coun¬ 
ty, 30 A. 475, 67 N.J.Law 366. 

60 C.J. p 230 note 16. 

68 . N.J.—^Lewis v. Cumberland Coun¬ 
ty, 28 A. 663, 66 N.J.Law 416. 

Pa.—^Larue v. 011 City St Pass. B. 
Co., 32 A. 977, 170 Pa, 249. 

69. N.J.—Elmer v. Cumberland 

County, 30 A. 476, 57 N.J.Law 366. 

60 C.J. p 230 note 18. 
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other means of Crossing at the point where the 
bridge is situated.^O 

The right of a Street railway company to operate 
its lines over a bridge is subject to the right of the 
public authorities to improve the bridge in accord- 
ance with the public interests.*^! So, the right to 
operate cars over a bridge is subject to the right of 
the municipality owning it temporarily to interrupt 
such use for the purpose of making needful repairs 
and improvements as from time to time may be 
necessary,'^2 and this is true, although a serious 
interruption to the use of the railroad may be there- 
by rendered unavoidable.*^® 

Termination of contractual right to me bridge. 
An agreement between a Street railway company and 
a county relating to the manner of use of a county 
bridge and the rental to be paid for the franchise 
terminates with the lawful demolition of the bridge 
by the county, and does not give rise to any rights 
on the part of the railway company in a new bridge 
thereafter built by the county.'^^ Under the provi- 
sions of some local statutes, a contract between 
the municipality and a Street railroad company for 
the operation of cars over a bridge gives merely a 
license so to operate cars subject to change in its 
terms or even total abrogation if the public inter- 
ests should so require.*^® 

Determination of number of tracks, The legisla- 
ture may determine the number of tracks to be laid 
across a bridge,*^® and may delegate this power to 
a public Utilities commission, this being an adjudica- 
tion- of a matter of administrative character.77 The 
commission must accord a hearing to the parties in 
interest;*^® but inasmuch as the order relating to the 


number of tracks to be laid and the kind of rails to 
be used is administrative in character, the order will 
not be disturbed unless it is unreasonable.^* 

Guaranteeing payment of bridge company^s bonds, 
Unless authorized to do so by the terms of its char- 
ter, a Street railroad company is without authority 
to guarantee payment of bonds of a bridge company 
over which its road is constructed,®® and, in the ab- 
sence of such authority, and of any consideration 
for the guaranty, the holder of the bonds cannot re- 
cover from the railroad company interest on the 
bonds which the bridge company had failed to pay.si 

§ 86. Tumpikes and Toll Roads 

Street railroad companles may be authorized to con¬ 
tract with turnpike companies for the use of thelr roads 
for the construction and operation of Street raliroads, 
but such companles must nevertheless comply with statu- 
tory conditions precedent before using a turnpike for a 
Street railroad line. 

The charters of some Street railroad companies 
expressly authorize them to contract with turnpike 
companies for the use of their roads for the con¬ 
struction and operation of Street railroads,82 and the 
charters of some turnpike companies authorize them 
to grant the right to Street railroad companies to 
construet and operate Street railroads on the roads 
of the turnpike company.^s In some decisions where 
no express statutory authorization for contracts of 
this kind was mentioned, their validity has been as- 
sumed,84 and it has been held that such contracts 
are binding and govern the rights of the parties.8® 
So, in the absence of such contract, a Street railroad 
company may obtain the use of such a road by con- 
demnation proceedings.^® It has also been held that 


70. Pa.—^Lame v. Oll City St. Pass. 
Ry. Co., 32 A. 977, 170 Pa. 249. 

71. N.T.—Town of Queensbury v. 
Hudson Valley Ry. Co., 135 N.T.S. 
200, 75 Mlsc. 197, modlUed on other 
^ounds 143 N.Y.S. 120, 158 App. 
Dlv. 258, afflrmed 112 N.E. 749, 218 
N.T. 648. 

72. Mass.—^Middlesex R. Co. v. 

Wakefleld, 103 Mass. 261. 

N.T.—International Ry. Co. v. Woth- 
erspoon, 152 N.T.S. 971, 90 Mlsc. 56. 

73. Mass.—^Mlddlesex R. Co. v. 

Wakefleld, 103 Mass. 261. 

60 C.J. p 231 note 21. 

74. Pa.—^Reading City Pass. Ry. Co. 
V. Berks County, 91 A. 1045, 246 Pa. 
44. 


75. N.T.—^People ex rei. Bridge Op- 
erating Co. v. Public Service Com- 
misaion, 138 N.T.S. 434, 153 App. 
Div. 129—Schinzel v. Best, 92 N.T. 
S. 754, 45 Misc. 455, afflrmed 96 
N.T.S. 1145, 109 App.Div. 917. 

76. Conn.—^Appeal of Connectlcut 
Co., 94 A. 992, 89 Conn. 528. 

77- Conn.—^Appeal of Connectlcut 
Co., suprsu 

78. Conn,—^Appeal of Connectlcut 
Co., supra. 

79. Conn.—^Appeal of Connectlcut 
Co., supra. 

80. Pa.—Safe Deposlt & Trust Co. of 
Pittsburgh v. Federal St. & P. V. 
Pass. Ry. Co., 100 A. 820, 255 Pa. 
497. 


of Pittsburgh v. Federal St. & P. V. 
Pass. Ry. Co., supra. 

60 C.J. p 231 note 29. 

82. N.J.—^Hunt V. West Jersey Trac- 
tlon Co., 49 A. 434, 62 N.J.Eq. 225. 

60 C.J. p 231 note 30. 

83. Md.—Green v. City, etc., R. Co., 
28 A 626, 78 Md. 294, 44 Am.S.R. 
288. 

84. Pa.—^Llttle Sawmlll Valley Turn¬ 
pike, etc., Road Co. v. Federal St., 
etc., Pass. R. Co., 45 A 66, 194 Pa. 
144, 75 Am.S.R. 690. 

85. Md.—Baltimore, etc., Turnpike 
Road V. United R., etc., Co., 48 A 
723. 93 Md. 138. 

60 C.J. p 231 note 38. 

86. 111.—Trotler v. St. Liouls, etc., R. 
Co.. 64 N.E. 487, 180 IlL 471. 

60 C.J. p 231 note 34. 


l81. Pa.—Safe Deposlt & Trust Co. 
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a turapike company, standing by while a Street 
railway company was extending and double-tracking 
its road with the consent of the borough, will be 
presumed to have consented thereto, and is estopped 
to deny consent.^^ However, the right of a Street 
railroad company to construet and operate its road 


on a tumpike, whether created by agreement or 
otherwise, does not do away with the necessity of its 
complying with statutory conditions precedent,^® 
such, for instance, as obtaining the consent of the 
local authorities, as discussed supra § 39, or of 
abutting property owners, supra § 73. 


F. DURATION, EXTENSIOIT, RENEWAL, REVOCATIOIT, SURRENDER, AKD 
FORFEITTTRE OF FRARCHISE OR ORANT; USURPATION OF FRANCHESE 


§ 87. Duration and Termination in General 

a. In general 

b. Effect of expiration of franchise 
a. In General 

The duration of a franchise to a Street raiiroad com¬ 
pany depends on the language of the grant and the extent 
of the interest which the grantor had authority to convey. 
If the grant contains a limitatlon as to time, it terminates 
at the expiration of the period designated, but a grant 
which contains no llmltation as to time ordinarily is con- 
strued as a grant in perpetuity. 

The duration of a franchise to a Street railroad 
company depends on the language of the grant and 
the extent of the interest which the grantor had au¬ 
thority to convey.^® If the grant contains a limita- 
tion as to time, it terminates at the expiration of 
the period designated.^o The courts have very gen- 
erally held in accordance with principies governing 
franchises generally that a grant by city or county 
authorities of a franchise to a Street railroad com¬ 
pany which contains no limitation as to time is a 
grant in perpetuity, unless otherwise limited by 
organic or general statutory law or by the charter 
of the municipality making the grant and this is 
the rule, especially where the grant is not only un- 


limited as to duration, but contains a power of as- 
signment.92 However, a grant of a franchise by 
a municipality for an indefinite tenn, the considera- 
tion for which was not only the Service to be ren- 
dered the general public, but also obligations to be 
discharged to the municipality itself, as such, termi¬ 
nates when the municipality ceases to exist.®^ 

To whose benefit grant inures. A grant in perpe¬ 
tuity for the purpose of a Street railroad may be 
exercised in perpetuity not only by the grantee, but 
by those who may lawfully succeed to its rights.®^ 

Grant for longer period than statutory limit. 
Where the term for which a franchise may be grant- 
ed is limited by statute, a grant for a longer time 
will be sustained for the statutory term.®^ 

Limitation by corporate life of grantee. A grant 
of a franchise to a Street railroad company,or to 
a Street railroad company, its successors, and as- 
signSjS*^ for a definite term, extending beyond the 
corporate life of the company, is valid and does 
not terminate with the ending of the corporate life 
of the company, and, if then owned by it, it may 
constitute an asset divisible among the stockholders 


87. N.J.—^Borough of Merchantville 
V. Camden & S. Hy. Co., 113 A. 136, 
96 N.J.L.aw 611. 

88. N.J.—Stockton v. Atlantic High- 
lands, etc., Electric R. Co., 32 A. 
680, 63 N.J.B<i. 418. 

88. U.S.—^Detrolt Cltlzens* St. R. Co. 
V. Detrolt, Mich., 64 P. 628, 12 C.C. 
A. 366, 26 L.R.A. 667, certiorari de- 
nled 16 S.Ct 1200. 163 U.S. 683, 41 
li.Bd. 310. 

60 C.J. p 233 note 53. 

Power of municipality to llmlt dura¬ 
tion see supra §§ 33 a, 34. 

CovenaiLt In eztensions caartilLcate 
of Street railroad to operate trains 
over elevated Unes and the subway as 
stated In jolnt trackage agreement 
which provlded for operatlon as long 
as the lessee should operate elevated 
was not limited to period durlng 
which lessee should flnd it desirable 


to keep the lease, but the lessee was 
bound durlng the existence of the 
joint trackage agreement and exten- 
sions certlflcate.—^Murray v. Roberts, 
C.C.A.N.Y., 103 F.2d 889, certiorari 
dismlssed 60 S.Ct. 1106, 311 U.S. 720, 
86 L.Ed. 470, and Murray v. City of 
New Tork, 60 S.Ct. 1106, 311 U.S. 720, 
85 L.Ed. 470. 

90. U.S.—^Detrolt United R. Co. v. 
Detrolt, Mlch.. 33 S.Ct. 697, 229 U. 
S. 39, 57 L.Bd. 1056. 

60 C.J. p 233 note 64. 

91. U.S,—City of Covington v. South 
Covlngton & C. St. Ry. Co., Ky., 38 
S.Ct. 376, 246 U.S. 413, 62 L.Ed. 
802. 

60 C.J. p 233 note 66. 

92. U.S.—City and County of Denver 
V. Denver Tramway Corp., C.C.A 
Colo., 23 F.2d 287, certiorari denled 


49 S.Ct 20, 278 U.S. 616, 73 L.Ed. 
639. 

93. U.S.—Blalr v. Chicago, 111., 26 S. 
Ct. 427, 201 U.S. 400, 60 L.Ed. 801, 
followed in Venner v. Chicago St. 
R. Co., 86 N.E. 266, 236 111. 342. 

94. N.T.—People v. 0’Brien, 18 N.B. 
692, 111 N.T. 1, 7 Am.S.R. 684, 2 L. 

R. A. 265. 

95. Ohio.—Sommers v. Cincinnati, 6 
Ohlo Dec., Reprint, 887, 8 Am.L.H. 
612. 

60 C.J. p 224 note 60. 

96- U.S.—City of Mlnneapolls v. 
Minneapolis St. Ry. Co., Minn., 30 

S. Ct 118. 215 U.S. 417, 64 L.Ed. 
259. 

97. U.S.—City of Detrolt v. Detrolt 
Cltizens» St. R. Co., Mich., 22 S.Ct 
410, 184 U.S. 868, 46 L.Ed. 692. 

60 C.J. p 234 note 62, 
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after the payment of debts.®* On the other hand, 
the grant of a franchise to a Street railroad com- 
pany, and its successors, for the term of their char- 
ter, expires when the original charter of the com- 
pany expires.® ® So, it has been held that, where a 
franchise was granted to a company “during the 
time of its charter,” the fact that the corporate 
existence of the company was subsequently extended 
by the amendment of its articles does not resuit in 
an extension of the franchise but, where a fran¬ 
chise was granted for the life of the corporationes 
charter and for such time as the charter might be 
extended by renewals, the franchise does not expire 
at the time when the corporationes charter would 
have expired if it had not been extended.2 

b. Effect of Expiration of Franchise 

On the expiration of a franchise granted by a muntcl- 
pality to a Street railway company, the contractual rela- 
tion between the parties Is at an end; ali rlghts in the 
company to occupy the City streets and maintain and 
operate a Street railway thereon are terminated, In the 
absence of another grant of authorlty; and the City may 
require the company to remove Its property from the 
streets wlthin a reasonable time, or Impose such terms 
as it may see fit for the further use of the streets. 

On the expiration of a franchise granted by a 
municipality to a Street railway company, the con¬ 
tractual relation between the parties is at an end;® 
all rights in the company to occupy the city streets 
and maintain and operate a Street railway thereon 
are terminated,^ in the absence of another grant of 
authority;® and the city may impose such terms 
as it may see fit for the further use of the streets, 
although they do not become operative without ac- 
ceptance by the railroad company.® The relation 


existing between a city and a Street railway company 
after the expiration of its franchise is not that of a 
landlord to a tenant holding over;*^ and the city 
has the absolute and unquestioned right at any time 
to compel the company to vacate the streets on 
which the franchise has expired,® and, if necessary 
for that purpose, to enforce its rights by a writ of 
assistance.® 

While it has been held that a Street railroad com¬ 
pany operating on the public streets after the 
expiration of its franchise does not, by so doing, 
create a nuisance,i® but it is to be regarded as com- 
mitting a continuing trespass,ii it has been held, on 
the contrary, that a Corporation which is a con- 
solidation of several independent Street railroad 
companies operating under separate franchises ex- 
piring at different dates is not, after the expiration 
of the franchises of the various constituent com¬ 
panies, a trespasser until it is forbidden to continue 
by positive action of the city authorities.^® After 
expiration of the franchise, the company cannot 
enjoin the city from granting a similar franchise 
to another company.^® 

Ozvnership and disposition of property. After ex¬ 
piration of the franchise, the property in the streets 
used in the maintenance and operation of the rail¬ 
road belongs to the company,in the absence of 
any provision to the contrary in the franchise 
the city has no right to take possession thereof,!® 
and an ordinance granting it to another company on 
payment to the owner of a sum to be adjudicated as 
its value is void as depriving the owner of its prop¬ 
erty without due process of law.^^ While the city 


98. XJ.S.—City of Detroit v, Detroit 
Citlzens* St. R. Co., supra. 

99. Ga.—^Augusta, etc.» R. Co. v. 
Augusta, 28 S.S. 126, 100 Ga. 701. 

1 . Mlnn.—State v. Duluth St. Ry. 
Co., 160 N.W. 917, 128 Minn, 314. 

2. Ala.—^Phenlx City v. Alabama 
Power Co., 195 So. 894, 239 Ala. 
547. 

8. Mo.—^Bowers v. Kansas City Pub¬ 
lic Service Co., 41 S.W.2d 810, 328 
Mo. 770. 

60 C.J. p 234 note 66. 

4i U.S.—^Detroit United R, Co. v. De¬ 
troit, Mlch., 83 S.CL 697, 229 U.S. 
39, 67 L.Ed, 1056. 

60 C.X p 234 note 67. 

6. Mich.—City of Detroit v. Detroit 
United Ry., 137 N.W. 646, 172 Mlch. 
136, afflrmed 33 S.Ct 697, 229 U.S. 
39, 67 L.Ed. 1066. 

60 C.J. p 234 note 68. 


6. U.S.—City of Detroit v. Detroit 
United Ry., supra. 

7. U.S.—City of Detroit v. Detroit 
United Ry., supra. 

60 C.J. p 234 note 70. 

8. U.S.—^Detroit United Ry. v, De¬ 
troit, Mich., 41 S.Ct. 286, 266 U.S. 
171, 66 L.Ed. 670. 

60 C.J. p 234 note 71. 

9. U.S.—City of Detroit v. Detroit 
United Ry., 184 N.W. 616, 215 Mich. 
401—City of Detroit v. Detroit 
United Ry., 187 N.W. 646, 172 Mich. 
136, afflrmed 33 S.Ct. 697, 229 U.S. 
39, 67 L.Ed. 1066. 

10. Mlch.—City of Detroit v. Detroit 
United Ry., 137 NW. 646, 172 Mlch. 
136, afflrmed 33 S.Ct 697, 229 U.S. 
39, 57 L.Ed. 1066. 

11. U.S.—^Louisvllle Trust Co. v. 
Cincinnati, C.C.Ohio, 73 P. 716, re- 
versed on other grounds 76 F. 296, 
22 C.C.A. 884, certiorari denled 17 

20Q 


S.Ct 995, 164 U.S. 707, 41 L.Ed. 
1183. 

60 C.J. p 234 note 74. 

12. U.S.—Henry L. Doherty & Co. v. 
Toledo Rys. & Llght Co., D.C.Ohio, 
264 P. 697. 

60 C.J. p 284 note 75. 

13. La.—Uanal, etc., R. Co. v. New 
Orleans, 2 So. 888, 39 La.Ann. 709. 

14. U.S.—Cleveland Electric R. Co. 
V, Cleveland, Ohio, 27 S.Ct 202, 204 

U. S. 116, 61 L.Ed. 399. 

Mlch.—City of Detroit v. Detroit 
United Ry., 137 N.W. 645, 172 Mich. 
136, afflrmed 33 S.Ct 697, 229 U.S. 
39, 67 L.Bd. 1056. 

15. U.S.—Cleveland Electric R. Co. 

V. Cleveland, Ohio, 27 S.Ct 202, 
204 U.S. 116, 61 L.Ed. 399. 

18. U.S.—Cleveland Electric R. Co. 

V. Cleveland, supra. 

17. U.S.—Uleveland Electric R. Cow 
V. Cleveland, supra. 
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may require the company to remove its property 
from the Street within a reasonable time,i® it has 
no arbltrary power to proceed at once by force to 
effect such removal.^® It has also been held that a 
railway company operating its railroad after the 
expiration of its franchise, with*the consent of the 
city, and making and incurring large expense in 
paving, etc., should be given a full two years as a 
reasonable time within which to negotiate for an 
extension of its franchise, or to dispose of its prop- 
erty.20 

Laches, In an action to oust a Street railway com¬ 
pany from the streets of a city because it was oper¬ 
ating after the expiration of its franchise, the doc- 
trine of laches does not apply, except as it may be 
considered in determining the final order which 
should be made.^i 

Waiver and estoppel. Day to day arrangements 
by which continued operation of a Street railway 
was permitted, notwithstanding the expiration of 
the franchise rights, but which expressly provided 
that the permits thereby granted might be revoked, 
and that action thereunder should not waive the 
rights of either party, give the railway company no 
property rights in the streets of the city .22 A city 
is not estopped to insist on the expiration of fran- 
chises to a Street railway company by the inaction 
of its officials while the company was expending 
large sums of money in betterments and replace- 
ments instead of ordinary repairs, where it had no 
right to prevent the company from making im- 
provements or to require them to be made.^^ So, 
after expiration of its franchise, the company can- 
not acquire new franchise rights by estoppel against 


the city through the caqpenditure, with its knowledge, 
of large sums on its railway, where the state con- 
stitution forbids the city to grant franchises not 
revocable at its will unless authorized by a popular 
vote.24 

§ 88. Extensions and Renewals 

a. In general 

b. Implied extension or renewal 
a. In Greneral 

It is competent for a munlcipal Corporation, under 
legislative authority, to grant a renewal, even before ex¬ 
piration of the franchise, for a term within the limit 
prescribed by statute, provided the company Is not re- 
leased from any obligation or liabillty under the old 
grant, and the renewal will, in the opinion of the munici- 
pal councii, prove beneficlal to the public; and suitable 
reservations and conditions may be imposed as a con- 
slderation therefor. 

It is competent for a municipal Corporation, un¬ 
der legislative authority, to grant a renewal,^^ even 
before the expiration of the franchise,^6 for a 
term within the limit prescribed by statute,pro¬ 
vided the company is not released from any obliga¬ 
tion or liability under the old grant,28 and the re¬ 
newal will, in the opinion of the municipal councii, 
prove beneficial to the public.^^ Such renewal 
must be made to the original grantee;^^ and in 
granting a renewal, as in granting an original fran¬ 
chise, suitable reservations and conditions may be 
imposed as a consideration therefor.31 An ordi- 
nance granting a renewal of a franchise to main- 
tain a Street railroad and fixing the conditions of 
such maintainance, which is accepted in writing, 
constitutes a binding contract between the city and 
the railroad company.^^ Where the municipality 


18. TJ.S.—^Detroit United R. Co. v. 
Detrolt, Mlch., 33 S.Ct. 697. 229 U 
S. 39. 67 L.Ed. 1056. 

60 C.J. p 235 note 81. 

19. U.S.—City of Detrolt v. Detrolt 
United Ry., Mich.. 41 S.Ct. 286. 266 
U.S. 171, 66 L.Bd. 670. 

80. lowa.—State v. Des Molnes City 
R. Co.. 140 N.W. 437, 159 lowa 259. 

21. lowa.—State v. Des Molnes City 
R. Co., supra. 

82. U.S.—^Detrolt United Ry. v. City 
of Detrolt. Mlch., 41 S.Ct. 285. 266 
U.S. 171. 65 L.Ed. 670. 

83. Mich.—City of Detrolt v. Detrolt 
United Ry., 137 N.W. 646, 172 Mich. 
136, afflrmed 83 S.Ct 697, 229 U.S. 
89. 67 L.Bd. 1056. 


of Detrolt, Mich., 41 S.Ct 285, 256 
U.S. 171, 65 L.Bd. 670—Detrolt 

United Ry. v. City of Detrolt, 39 S. 
Ct 151, 248 U.S. 429, 63 L.Ed. 341. 

25. Chio.—State v. Oakwood St R. 

Co., 11 Ohio Cir.Ct, N.S., 263. 

60 C.J. p 235 note 88. 

Mlstake of fact 

The langruage '*valid until the ex¬ 
piration of the srrants . . . on 

sald Quincy Street . . . to wlt, 

July 13, 1913” was held to be an ex- 
pression of opinion that the date 
named was the termination of the 
Quincy Street grrants and the state- 
ment, beingr a mlstake of fact, xrant- 
ed no greater rights than those which 
already exlsted.—Cleveland Electric 
R. Co. V. Cleveland, Ohio, 27 S.Ct 
202, 204 U.S. 116, 138, 51 LuEd. 399. 

36. U.S.—Cleveland v. Cleveland 
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Electric R. Co., Ohio, 26 S.Ct 618, 
201 U.S. 629. 50 L.Ed. 854. 

60 C.X p 235 note 89. 

87. Ohio.—^Hasklns v. Cincinnati 
Consol. St. R. Co.. 7 Ohio Dec., Re- 
print 713, 4 Cinc.L.Bul. 1126. 

28. U.S.—Cleveland v, Cleveland 
Electric R. Co., Ohio. 26 S.Ct 613, 
201 U.S. 629, 50 L.Ed. 854. 

60 C.J. p 235 note 91. 

29. Ohio.—Lima v. Cramer, 6 Ohio 
N.P.. N.S., 113. 

30. Ohio.—^Raynolds v. Cleveland, 21 
Ohio Cir.Ct., N.S., 228. 

31. N.Y.—^Public Service Commls- 
sion V. Westchester St R. Co., 99 
N.E. 636, 206 N.Y. 209. 

60 C.J. p 235 note 95. 


8C U.S.—^Detrolt United Ry. r. City 


32L Ohio.—City of Cincinnati v. On- 
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by its acts and conduct recognizes the right of the 
company to use the streets, it may not claim that no 
franchise was granted by a renewal ordinance.33 

Consideration. The continued operation of a 
Street railroad constitutes a sufficient consideration 
for an ordinance extending the date for the expira- 
tion of its franchise.84 

Acceptance. Acceptance by a Street railway com¬ 
pany of an amendatory ordinance, extending its 
franchise, may be presumed from the fact that the 
amendment was beneficial to it, and from the fact 
that it issued bonds which are to fall due at the ex- 
piration of the extension.35 

Contractual provision for renewal and revolmtion. 
Where a franchise was granted for a specified term 
of years with privilege of renewal for an additional 
specified period on a fair revaluation of the fran¬ 
chise, an absolute right to renew is thereby grant- 
ed.36 

b. Implied Exfcension or Benewal 

Where the statute prescribes the manner fn which, 
and officlals by whom, renewal of a Street railroad fran¬ 
chise may be ‘made, It cannot be implied from the acts 
of other officlals; nor wili a renewai of a franchise be 
implied from permisslon granted the company to extend 
its tracks and operate them in connection with the main 
line for a period which endures ionger than the right 
to operate the main iine. 

Where the statute prescribes the manner in which, 
and officials by whom, renewal of a Street railroad 
franchise may be made, it cannot be implied from 
the acts of other officials nor will a renewal of 
the franchise be implied from permission granted 
the company to extend its tracks and operate them 
in connection with the main line for a period which 
endures Ionger than the right to operate the main 
line,®8 or from a consolidation with another com¬ 
pany,unless it is provided that the rights of the 


company having the shorter franchise shall termi¬ 
nate with the franchise of the other company.^® 
However, ordinances granting an extension to a 
Consolidated Street railway Corporation, possessing 
franchises expiring at different times, on conditions 
involving great expense to the Corporation and re- 
sulting in substantial benefits to the public as to 
transfers for single fares, and relating to the en- 
tire System as well as the extensions granted, and 
providing that the right granted shall terminate with 
the then existing grants of the main line at a speci¬ 
fied date later than that of termination of some of 
the franchises, amount, on the acceptance by the 
company and compliance with the conditions, to a 
contract within the protection of the impairment 
clause of the constitution extending the various 
franchises to that date.**! 

The right to operate Street railroads under a mu- 
nicipal ordinance, confirmed by statute, until the 
City should exercise its reserved right to purchase, 
is confined to the streets designated in the original 
ordinance and in such other later ordinances as 
indicate a purpose to preserve the permission of 
the orginal ordinance, and does not, by reason of 
the unity of the Street railway system, extend to the 
rights of occupancy acquired in other streets, so 
as to continue such rights until purchase is made of 
the entire system.42 So, it has been held that the 
life of a Street railway franchise granted by a city 
and an adjoining township for a fixed term is not 
extended until the date fixed by the township for 
the termination of other Street railway franchises, 
by the adoption of a municipal ordinance, after the 
annexation of a part of the township to the city, 
requiring the Street railway company for the full 
term of such township grants to sell workmen^s 
tickets at a reduced rate, other provisions of the 
township grants to remain unchanged.43 Where a 
city after the franchise of some of the lines of a 


cinnati St. Ry. Co.. 187 N.E. 312, 45 
Ohio App. 511. 

60 C.J. p 235 note 95 [a]. 


33. Ohio.—^Woodland Avenue, etc., 
St R. Co. V. Cleveland, 7 Ohio N. 
P., N.S., 161. 

34. U.S.—City R. Co. v. Cltlzens' St. 
R. Co., Ind., 17 S.Ct 653, 166 U.S. 
567, 41 L.Ed. 1114. 

35. U.S.—City R. Co. v. Citizens» St 
R. Co., supra. 

36. N.T.—^Manhattan Bridge Three- 


Cent Line v. City of New York, 198 
N.T.S. 49, 204 App.Div. 89. 

60 C.J. p 237 note 11. 

37. Ohio.—Cincinnati v. Cincinnati 
Inclined Plane R. Co., 4 Ohio S. & 
C.P. 607, 30 Cinc.L.Bul. 321, af- 
firmed 44 N.E. 327, 62 Ohio St 609. 

60 C.J. p 236 note 3. 

38. U.S.—Cleveland Electric R. Co. 
V. Cleveland, C.C.Ohio, 137 P. 111, 
afflrmed 27 S.Ct 202, 204 U.S. 116, 
51 UEd. 399. 

60 C.J. p 236 note 4. 

38. Wasn.—^Wood v. Seattle, 62 P. 

136, 23 Waah. 1, 62 Ii.R.A. 369. 

60 C.J. p 236 note 5. 


40. U.S.—Cleveland v. Cleveland 

Electric R. Co., Ohio, 26 S.Ct 613, 
201 U.S. 529, 50 L.Ed. 854. 

60 C.J. p 236 note 6. 

41. U.S.—Cleveland v. Cleveland 

Electric R. Co., supra. 

4S. U.S.—^Blalr v. Chicago, 111., 26 
S.Ct 427, 201 U.S. 400, 50 L.Ed. 
801. 


43. U.S.—Detrolt United Ry. v. City 
of Detroit Mich., 33 S.Ct 697, 229 
U.S. 39, 67 L.Ed. 1066. 
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Street railway company have expired passes an 
ordinance to continue in force for a year unless 
sooner repealed, with penalties for its violation, for 
continued operation of the company^s system, with 
fares and transfers over the various lines, whether 
or not having a franchise, this amounts to a grant 
to the company for further operation of the system, 
during the life of the ordinance.^^ 

Statute extending corporate life of grant e e does 
not extend the term of a grant by a municipality 
limited in time.'*^ 

Branch Unes. A franchise of a distinet branch 
line made to terminate with the grant to the main 
line is to be measured by the grant as it then exists, 
and not by any subsequent extension of time which 
might be granted the main line.*^® An extension of 
the time for the termination of the franchise of a 
branch line to the date set for the termination of 
the main line is not effected by a municipal ordi¬ 
nance consenting to a consolidation of several Street 
railroads, including the lines in question, on condi- 
tion that but one fare shall be charged for a con- 
tinuous ride.^*^ 

§ 89. Revocation 

In the absence of provisfons In the constitution or a 
statute establishing a different rule, a franchise or grant 
to a Street rallroad company by the legislature or a mu¬ 
nicipality acting under delegated authority, when accept- 
ed and acted on by the company. Is not a mere license, 
but a valid contract, the obligation of which neither party 
can impalr, and the grantlng authority Is wlthout power 
to revoke It without the consent of the company, unless 
power to revoke is reserved In the franchise or grant. 

In the absence of provisions in the constitution 
or a statute establishing a different rule,^* a fran¬ 


chise or grant to a Street railroad company by the 
legislature or a municipality acting under delegated 
authority, when accepted and acted on by the com¬ 
pany, is not a mere license, but a valid contract, 
the obligation of which neither party can impair, 
and the granting authority is without power to re¬ 
voke it without the consent of the company, unless 
power to revoke is reserved in the franchise or 
grant>9 The contract thus made is binding not 
only on a municipality making the grant, but also 
on a municipality which subsequently annexes it.®® 
It has been held, however, that consent to occupy 
a highway may be revoked before the company 
has acquired a vested right by commencing con- 
struction and making expenditures.®^ A mere li¬ 
cense to construet a Street railroad siding, although 
lawful in its origin, is a revocable privilege,®^ and, 
on revocation by the proper authorities, its force 
is spent.®3 In the absence of a franchise right to 
the contrary, the municipality may require the re- 
moval of streetear tracks from its streets.®^ 

Unauthorised franchise. Where a Street railway 
operates under a franchise which the municipality 
was without power to grant, the grant is nothing 
more than a mere license revocable at pleasure, and 
the tracks are subject to removal as a nuisance at 
the suit of the city or state;®® and it has been 
held that consent to the construction of a Street 
railroad by a local agency, such as a county fiscal 
court, having no power to give consent, is a nullity, 
and an order revoking the attempted grant of the 
privilege does not change the status of the parties.®® 

Methods of revocation. Revocation may be im- 
plied as well as expressed,®"^ and the intent to re¬ 
voke a franchise is plainly evinced by the granting 


44, U.S.— Detrolt United Hy. Co. v, 
City of DetPolt, Mich., 39 S.Ct. 151, 
248 U.S. 429, 63 L.Ed. 341. 

45, U.S.—Blair v. Chlcago, 111., 26 S. 
Ct. 427, 201 U.S. 400, 60 L.Ed. 801. 

46, U.S.—Cleveland Electric R. Co. 
V. Cleveland, Ohio, 27 S.Ct. 202, 
204 U.S. 116, 51 L.Ed. 399. 

47, U.S.—Cleveland Electric R. Co. 
V. Cleveland, Ohio, 27 S.Ct. 202. 204 
U.S. 116, 51 L.Ed. 399. 

48, Ohio.—^Northern Ohio Traction, 
etc., Co. V. Ohio, 38 S.Ct. 196, 245 
U.S. 674, 62 L.Ed. 481, L.R.A.1918B 
865. 

60 C.J. p 237 note 13. 

49, Ala.—^Phenix City v. Alabama 
Power Co., 195 So. 894, 239 Ala. 
647. 

N.Y.-^ity of New Rochelle v. West- 


chester Electric R. Co., 29 N.T.S. 
2d 805, 176 Misc. 1044, afflrmed 29 
N.T.S.2d 719, 262 APP.Div. 874, ap- 
peal denied 30 N.Y.S.2d 495, 262 
App.Div. 961, afflrmed 42 N.B.2d 23, 
288 N.T. 571, certiorari denied 63 
S.Ct 64, 317 U.S. 663, 87 L.Ed. 533. 
N.C.—^Boyce v. City of Gastonia, 41 
S.E.2d 355, 227 N.C. 139. 

60 C.J. p 237 note 14. 

50. Ala.—^Phenix City v. Alabama 
Power Co., 195 So. 894, 239 Ala. 
647. 

60 C.J. p 238 note 15. 

51. Kan.—^Atehison St R. Co. v. 
Nave, 17 P. 587, 38 Kan. 744, 5 Am. 
S.R. 800. 

Ky.—Jefferson County v. Loulsville 
& I. R. Co., 160 S.W. 502, 155 Ky. 
810. 

5a< N.Y.—^Brooklyn Helghts R. Co. 
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V. Steers, 106 N.E. 919, 213 N.T. 
76. 

53. N.T.—^Brooklyn Heights R. Co. 
V. Steers, supra. 

54. S.C.—City of Columbia v. Tatum, 
177 S.E. 641, 174 S.C. 366. 

55. lowa.—State v. Des Moines City 
Ry. Co., 140 N.W. 437, 159 lowa 
259. 

56. Ky.—Jefferson County v. Louis- 
ville & I. R. Co., 160 S.W. 602, 165 
Ky. 810. 

57. U.S.—Security Trust Co. v. Vil- 
lage of Grosse Fointe, D.C.Mich., 33 
P.2d 706, afflrmed, C.C.A, 42 F.2d 
377. 

Del.—Wilminffton City R Co. v. Wll- 
mington, etc., R. Co., 46 A. 12, 8 
DetCh. 468. 
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of a second Street railroad franchise over the same 
route to others.58 It has been held, however, that 
an ordinance providing that a single track may be 
laid in any given Street is not in any sense repealed 
by a subsequent ordinance authorizing the laying of 
double tracks in ali streets where single tracks had 
been laid.59 

Protection of right of company on unauthorized 
revocation. Where a municipality annuis its li- 
cense, and thus its grant to a Street railroad com¬ 
pany, and attempts by force to prevent the comple- 
tion of the road then in construction, an injunction 
will issue restraining the city from such a proceed- 
ing.60 Where consent to lay double tracks has been 
obtained from a municipality, it cannot take away 
the right by subsequent amendment of the ordinance 
granting the right after large sums have been ex- 
pended in constructing the railroad.®^ 

In Massachusetts. The courts have adjudicated 
numerous particular matters with respect to the 
exercise of the power of revocation.®^ Generally, 
Street railroads hold their locations in public ways 
under a tenure no more secure than a privilege or 
permit subject to revocation,®® and, accordingly, 
such locations ordinarily are subject to revocation 


without compensation by the particular authority 
and in the manner prescribed by law when further 
continuance is no longer compatible with the public 
interest.®^ Under a statute detailing the authority 
of the department of public works with respect to 
Street railroads, the power to revoke locations on 
state highways is subject to a finding of public 
necessity and convenience, to the requirement of 
public notice and a hearing, and, unless the com¬ 
pany consents in writing within the specified time, 
to ultimate decision by the department;®® and in 
order to exercise the powers conferred by the 
statute, the department should follow the prescribed 
procedure instead of negotiating a contract for the 
payment of money for the locations.®® Effect will 
be given to the specific provisions of a particular 
statute prohibiting the revocation of locations of 
a certain company, ®7 and such a statute constitutes 
a contract between the commonwealth and the com¬ 
pany, binding the commonwealth not to revoke the 
location by a mere repeal of the grant at the pleas- 
ure of the legislature.®® Accordingly, a later stat¬ 
ute purporting to terminate the right of the Street 
railroad to operate at a certain location cannot 
validly be given effect as a revocation of the loca¬ 
tion without compensation.®® A statute purporting, 


68. XJ.S.—Securlty Trust Co. v. Vil- 
lage of Grosse Pointe, D.O.Mlch., 32 
F.2d 706, afflrmed, C.C.A., 42 F.2d 
377. 

l>el.—-Wllmington City R. Co. v. Wil- 
mington, etc., H. Co., 46 A. 12, 8 
I>el.Cli. 468. 

69. Ga.—Silvey v. Georgia Ry. & 
Electric Co., 73 S.E. 629, 137 Ga, 
468. 

60. N.C.—^Asheville St. R. Co. v 
Ashevllle, 14 S.E. 316, 109 N.C. 688 

61. lowa.—^Burlington v. Burllngtor 
St. R. Co., 49 lowa 144, 31 Am.R 
145. 

62. Mass.—City Councll of Salem 
Eastern Massachusetts St. Ry. Co., 
149 N.E. 671, 254 Mass. 42. 

60 C.J. p 237 note 13 [a]. 

63. Mslss. —^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 310 
Mass. 528. 

60 C.J. p 237 note 13 [a] (l)-(4). 

64. Mass.—Boston, W. & N. T. St. 
Ry. Co. V. Commonwealth, 17 N.E. 
2d 166, 301 Mass. 283. 

The Issae as to whether locations 
for Street railroads are to be revoked 
is determlned broadly from the 
standpolnt of the public Interest In 
the Service, and not from the stand¬ 
polnt of relmbursement for loss.— 


Boston, W. & N. T. St Ry. Co. v. 
Commonwealth, supra. 

Xieglslatlve latent to authorlze pay¬ 
ment of public money to end Street 
railway locations without investiga^ 
tlon as to necessity or hearing, where 
locations could be brought to an end 
through ordlnary methods of public 
necessity and convenience If public 
necessity and convenience in the use 
of the public ways so require for any 
good and sufficient reason, without 
payment of any money, is not to be 
llghtly inferred but must be manl- 
fested by some ciear indlcation of 
legislative purpose.—^Boston, W. & 
N. T. St. Ry. Co. v. Commonwealth, 
supra. 

65. Mass.—^Boston, W. & N, T. St 
Ry. Co. V. Commonwealth, supra, 

60 C.J. p 237 note 13 [a] (8)-(16). 

66. Mass.—^Boston, W. & N. T. St 
Ry. Co. V. Commonwealth, supra 

67. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 810 
Mass. 628. 

Speolflo ezceptioas 
Under statute providing that the 
locations of, or right to malntain, 
any elevated lines or structures of an 
elevated railway company should not 
be subject to revocation, the specidc 
exceptions to the prohibitione of rev¬ 
ocation amount to reservatlons of the 
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right to exercise the power of emi¬ 
nent domain and of the right to pur- 
chase from the company its railroad 
and all its franchises, propertles, 
rights, and prlvileges by paying 
therefor an amount flxed by the stat¬ 
ute.—^Boston Elevated Ry. Co. v. 
Commonwealth, supra. 

68. Mass.—^Boston Elevated Ry. Ca 

V. Commonwealth, supra. 

Objectlons 

A statutory contract whereby the 
legislature agreed that a particular 
location of an elevated railway com¬ 
pany should not be revoked without 
payment of compensation is not sub¬ 
ject to objection that the power of 
eminent domain was bargalned away» 
even without an express reservatlon 
of that power, since the state cannot 
divest Itself of that power, and a 
reservatlon of the power would be 
implied.—^Boston Elevated Ry. Co. v, 
Commonwealth, supra. 

69. Mass.—^Boston Elevated Ry. Co. 

V. Commonwealth, supra. 

<<Folloe power” 

Revocation of locations purported- 
ly made by a subsequent statute 
cannot be sustained as an exercise 
of the “pollce power” under the guise 
of regulatlng the use of the streets 
on ground of expedlency in the inter^ 
est of the general welfara In absence 
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subject to judicial review, to revoke a Street rail- 
road location should, if reasonably possible, be in- 
terpreted so as to effectuate the purpose of the stat¬ 
ute and so as not to render it contrary to the terms 
of the constitution.'^<> 

§ 90. Surrender 

The franchise of a Street rallroad company can be 
extinguished by a surrender thereof to some body having 
authority to accept the surrender, and by its acceptance 
thereof, or by abandonment or nonuser for so long a 
period that a surrender and acceptance will be presumed. 

The franchise of a Street railroad company can be 
extinguished by a surrender thereof to some body 
having authority to accept the surrender, and by 
its acceptance thereof,or by abandonment or 
nonuser for so long a period that a surrender and 
acceptance will be presumed.'^^ Where, by charter, 
the mayor and city council are vested with absolute 
control of the franchises of the city, they may ac¬ 
cept a surrender of any Street railway franchises 
granted by the city, in the absence of an express 
provision in the charter forbidding it.*^® Under some 
statutes, the surrender may be accepted by a desig- 
nated court.*^^ The eifect of the surrender is that 
the franchise contract is no longer binding on the 
company in favor of'^the city or state in which it 
operates.*^® 

§ 91. Forfeiture 

Forfeltures of Street railroad grants are not favored, 
and the courts will proceed with great caution In proceed- 
Ings therefor, but, where the parties have by lawfui 
contract provided for a forfeiture, the courts will enforce 
the agreement, and considerations of hardship resuiting 


therefrom eannot be Invoked to prevent such enforce- 
ment when insisted on by the state. 

Although the grant itself is strictly construed 
against a Street railroad company, as discussed supra 
§ 71, forfeitures thereof are not favored,*^® and the 
courts will proceed with great caution in proceed- 
ings therefor,and will not enforce them in doubt- 
ful cases.'^8 However, where the parties to a 
Street railroad franchise have by lawfui contract 
expressly or impliedly provided for a forfeiture, 
the courts will enforce the agreement,'^^ notwith- 
standing the Street railroad company is under 
management and control of public trustees;^® and 
considerations of hardship resuiting from enforce- 
ment of a condi^ion by forfeiture of the grant for 
noncompliance therewith eannot be invoked to pre¬ 
vent such enforcement when insisted on by the 
state.si 

Provisions for forfeiture are strictly construed 
against the party for whose benefit they are pro- 
vided.82 The party seeking the forfeiture must 
show a literal compliance with the provisions which 
give the right to a forfeiture.83 The conduct which 
is claimed to constitute the forfeiture of corporate 
rights and franchises is to have a charitable and 
liberal construction, like any conduct tending to 
penal consequences.^^ It has been held, however, 
that a statute purporting, subject to judicial re¬ 
view, to revoke a Street railroad location, and to 
declare a forfeiture thereof, should, if it is reason¬ 
ably possible, be interpreted so as to effectuate the 
purpose of the statute and so as not to render it 
contrary to the terms of the constitution.85 

Remedies of Street railroad company. Under 


of recltal in statute or ahowlng that 
contlnued occupation of streets would 
be dangerous.—Boston Blevated Ry. 
Co. V. Commonwealth, supra. 

70. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

71i U.S.—Security Trust Co. v. Vil- 
lage of Grosse Pointe, C.C.A.Mich„ 
42 F.2d 377. 

€0 C.J. p 238 note 27—26 C.J. p 1043 
note 71 [a]. 

73. Wls.—Wrlght v. Milwaukee 

Electric R, etc., Co., 69 N.W. 791, 
96 Wis. 29, 60 Am.S.R. 74, 86 Ii.R. 
A. 47. 

73. Wash.—Wood v. Seattle, 62 P. 
136, 23 Wash. 1, 52 Lr.R.A. 869. 

74. Pa.—^Petition of Easton Transit 
Co.. 80 Pa.Dist. 131. 

60 C.J. p 238 note 80. 

75. Ind.—Chica«:o, h, 8. & S. R Ry. 


Co. V. Guilfoyle, 152 N.B. 167, 198 
Ind. 9, 46 A.L.R 1465. 

60 C.J. p 239 note 31. 

76. Mich.—Villag-e of Qrandville v. 
Grand Rapids, H. & C. H. R., 196 N. 
W. 361, 226 Mich. 687, 34 A.L.R. 
1408. 

60 C.J. p 239 note 33. 

77- 111.—Chicago City Ry. Co. ▼. 
People, 73 IlL 641. 

78, Ohio.—Toledo v. Toledo R, etc., 
Co.. 25 Ohio Cir.Ct. 441. 

79, Mass.—^Boston Blevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 810 
Mass. 528. 

60 C.J. p 239 note 36. 

ITot a pxinlslunent 
The enforcement of a forfeiture of 
a location granted to an elevated rail¬ 
way company for breach of an im- 
pUed condition that it be used for 
purpose for which it was granted is 


not a punlshment for wrongdoing, 
but it is an assertion of a right of 
.the commonwealth to regulate the 
use of the streets for the public gen- 
erally.—^Boston Blevated Ry. Co. v. 
Commonwealth, supra. 

8a Mass.—^Boston Blevated Ry. Co. 
V. Commonwealth, supra. 

81. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

83, Ohio.—Toledo v. Toledo, etc., R. 
Co.. 26 Ohio ar.Ct. 441. 

83. Utah.—^Murray City v. TJtah 
Dight & Traction Co., 191 P. 421, 66 
Utah 437. 

84. N.T.—People v. ’ Broadway R. 
Co. of Brooklyn, 26 N.B. 961, 126 
N.T. 29. 

85. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 89 K.E.2d 87, 

1 . 810 Mass. 628. 


205 



§§ 91-92 


STREET BAILBOADS 


83 C.J.S. 


some statutes, a Street railroad company is author- 
ized to file a petition in equity to determine whether 
there was just cause for statutory revocation and 
declaration of forfeiture of the company’s right 
to operate certain lines, and the court is vested with 
jurisdiction to enter a decree giving effect to its 
decision on those issues.86 Such a suit is restricted 
to the issues provided for,87 that is, whether, on the 
facts appearing in the record, the revocation and 
declaration of forfeiture impaired the company’s 
constitutional rights,88 and the suit does not in¬ 
volve, unless incidentally, either the company^s gen- 
eral franchise to be a Corporation or its subordinate 
franchise to manage and carry on its corporate 
business.88 The court is required to decide the 
mixed question of fact and law, whether on the 
facts agreed and the proper inferences therefrom 
there was a breach of a material condition of the 
grant of the location constituting a cause sufficient 
in law for a declaration of forfeiture.^O 

§ 92. - Grounds 

a. In general 


b. Failure to commence or complete con- 

struction within time prescribed 

c. Nonuser and abandonment 

d. Excuses for nonperformance 

a. In General 

Grounds for forfeiture of a Street railroad grant or 
franchise may be expressiy provided for therein or by 
general statute, or may exist Independently of such pro- 
vlslons or statutes, since a franchise may be forfeited 
on conditions broken; but the grounds for forfeiture 
must be of a substantiai character, and forfeiture is not 
warranted where there has been a substantiai perform- 
ance of conditions imposed. 

Grounds for forfeiture of a Street railroad grant 
or franchise may be expressiy provided for there- 
in^i or by general statute,8^ or may exist independ¬ 
ently of such provisions or statutes,®8 since, like 
other contracts, a franchise may be forfeited on 
conditions broken.®^ Nevertheless, it is not every 
nonperformance of the conditions imposed, or every 
misuser, which will work a forfeiture.®^ The 
grounds for forfeiture must be of a substantiai 
character,®® especially where the franchise can be 
forfeited only as a whole.®7 Substantiai perform- 
ance of conditions imposed is all that is required.®® 


86. Mass.—^Boston Elevated Ey. Co. 
V. Commonwealth, supra. 

87. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

88. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

Standard of Just cause 

The determinatlon of the Question 
of Just cause for the revocation ajid 
forfeiture Involves a determinatlon of 
the Standard of Just cause, and in¬ 
cludes, therefore, the question of the 
constitutionallty of the revocation 
and declaration.—Boston Elevated 
Ry. Co. V. CommonweaJth, supra. 

89. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

90. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

91. Minn.—City of Tower v. Tower 
& S. St. Ry. Co., 71 N.W. 691, 68 
Minn. 500, 693, 38 L.R.A. 541, 64 
Am.S.R. 493. 

60 C.J. p 239 note 40. 

Transfers 

Where franchlses had been grant- 
ed to Street railroad* on condition 
that there would be transfers to oth¬ 
er lines in the clty, and that a vio- 
lation of the condition would be 
deemed a forfeiture and surrender of 
the franchises, and condition was vlo- 
lated, City ordinance, declaringr fran¬ 
chises forfeited, was effective to re- 
voke the firanchlses,—^Bankers Trust 


I Co. V. aty of Tonkers, 6 N.Y.S.2d 883, 
255 App.Div. 173, reargTument denied 
7 lsr.Y.S.2d 808, 255 App.Div. 851, af- 
flrmed 21 N.E.2d 514, 280 N.Y. 738, 
reargument denied 22 N.E.2d 488, 281 
N.Y. 665. 

92. N.Y.—^People v. New York City 
Cent. Underground R. Co., 21 N.Y. 
S. 373, 66 Hun 633, afflrmed 83 N.E. 
744, 137 N.Y. 606. 

60 C.J. p 239 note 41. 

93. Mo.—State ex rei. Kansas City 
V. East Fifth St. Ry. Co., 41 S.W. 
955, 140 Mo. 539, 62 Am.S.R. 742, 
38 L.R.A. 218. 

60 C.J. p 239 note 42. 

94k. Utah.—^Union Pac. R. Co. v. Pub¬ 
lic Service Commission, 134 P,2d 
469, 103 Utah 186. 

60 C.J. p 239 note 43. 

lUffuser 

Forfeiture of a franchise may be 
declared for misuser.—Bankers Trust 
Co. V. City of Yonkers, 6 N.Y.S.2,d 
883, 255 App.Div. 173, reargument 
denied 7 N.Y.S.2d 808, 255 App.Div. 
851, afflrmed 21 N.E.2d 614, 280 N.Y. 
738, reargument denied 22 N.E.2d 
488, 281 N.Y. 665. 

Xrrevooable grant 

The fact that the grant of a partlc- 
ular location to an elevated railway 
company was by contract irrevocable 
did not change its general purpose or 
its fundamental nature, and the con¬ 
tract against revocation could not 


rlghtly be Interpreted as including a 
contract that the location should not 
be termlnated for breach of a ma¬ 
terial condition of the grant.—Boston 
Elevated Ry. Co. v. Commonwealth, 
39 N.E.2d 87, 310 Mass. 528. 

96. 111.—Chicago City Ry, Co. v. 
People, 73 111. 541. 

N.Y.—People v. Atlantic Ave. R. Co., 
26 N.E. 622, 125 N.Y. 613. 

96. Kan.—Olathe v. Mlssourl, etc., 
R. Co., 96 P. 42, 78 Kan. 193. 

60 C.J. p 239 note 46—26 C.J. p 1044 
note 5 [a]. 

Grounds held not shown 

Pa.—Commonwealth ex rei. Margiotti 
V. Union Traction Co. of Philadel¬ 
phia, Com.Pl., 44 Dauph.Co. 415, 
afflrmed 194 A. 661, 327 Pa. 497. 

97. Ohio.—Toledo v. Toledo R., etc., 
Co., 26 Ohio Cir.Ct. 441. 

60 C.J. p 239 note 46. 

98. Ili.—Chicago City Ry. Co. v. 
People, 73 111. 541. 

Breach of conditions held not shown 
N.Y.—City of New Rochelle .v. Weat- 
chester Elee. R. Co., 29 N.Y.S.2d 
806, 176 Mlsc. 1044, afflrmed 29 N. 
Y.S.2d 719, 262 App.Div. 874, aPPeal 
denied 30 N.Y.S.2d 495, 262 App. 
Div. 961, afflrmed 42 N.E.2d 23, 288 
N.Y. 671, certiorari denied 63 S. 
Ct. 64, 317 U.S. 663, 87 L.Ed. 633. 
Pa.—^Dalton St. Ry. Co. v. City of 
S^nton, 'I9l aI 133, 326 Pa. 6.^ ' ' 
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The unauthorized carriage of freight,®® and the 
charging of excessive fares,l are not grounds of 
forfeiture but merely an occasion for the regula- 
tion of the company’s business. 

Arbiiration clause. Where an ordinance giving 
a Street railroad company the right to use a Street 
contains no clause of forfeiture, an agreement of 
the company with the mayor, at the time of signing 
the ordinance, to arbitrate any difficulty with an- 
other Street railroad company seeking to use the 
Street, does not give the city the right to forfeit the 
franchise because its arbitrator is tmable to agree 
with the second arbitrator in the choice of a 
third.2 

b. Failtire to Oommence or Complete Gonstruc- 
tiou within Time Frescribed 

Fallure to commence or complete constructlon within 
the time prescribed for so doing <may constitute grounds 
for forfeiture of the franchise of a Street railroad, when 
80 declared by statute or where the franchise contains 
a provislon therefor. 

Failure to commence construction within the time 
prescribed for so doing is a ground for forfeiture of 
the franchise of a Street railroad when so declared 
by statute.^ Also, failure to complete the construc¬ 
tion of a railroad within the time limited by the 
grant is a ground for forfeiture of the company*s 
franchise,^ imless excused, as discussed infra sub- 
division d of this section, or waived, infra § 93. 
Such matters constitute grounds for forfeiture 
especially where the franchise contains a provision 
therefor,® or a forfeiture for breach of condition is 
provided for by general statute.® In order to pre- 


vent a forfeiture for noncompletion within the time 
specified, there must be a substantially constructed 
track,7 and what constitutes such a track is a ques- 
tion of fact for the jury under all the facts of the 
case.® The right of a Street railway company, under 
its franchise, to connect its main line in a village 
with a branch line which it afterward built to the 
village boundary, has been held not to be forfeited 
by its failure to construet the branch within the 
time fixed for the completion and operation of its 
main line.® A statute which extended the time for 
building railroads for two years, and provided that 
“failure by any railroad company to construet its 
road heretofore shall not cause a forfeiture of its 
corporate powers,*’ does not apply to a railroad com¬ 
pany which willfully and intentionally failed to con¬ 
struet its road when able to do so.^® 

c. Nonnser and Abandonment 

Nonuser may constitute a ground for forfeiture of a 
Street railroad franchise, especially where the franchise 
contains a provision for forfeiture for conditions broken; 
and abandonment of its right of way or tracks by a Street 
railroad company, or use of such right of way for pur- 
poses other than that of a Street railroad, also constitutes 
a ground for forfeiture. 

Nonuser may constitute a ground for forfeiture 
of a Street railroad franchise,especially where 
the franchise contains a provision for forfeiture 
for conditions broken,or where, in addition there- 
to, there is some act of abandonment.^® Such 
ground of forfeiture may be enforced notwithstand- 
ing a contractual provision prohibiting revocation 
of a location granted to a railway company em- 
bodied in the statute granting the location.i^ It 


99. Mich.—Attorney General v. Tole- 
do, etc., R. Co., 116 N.W. 422, 151 
Mich. 473. 

1. Mich.—Attorney General v. Tole- 
do, etc., H. Co., supra. 

60 C.J. p 239 note 49. 

2. Pa.—Chester City v. Union R. 
Co., 66 A. 1107, 218 Pa. 24. 

3. Mass.—^Boston Elevated Ry. Co. 
v. Commonwealth, 39 N.E.2d 87, 
310 Mass. 528. 

60 C.J. p 240 note 51. 

4. Mass.—^Boston Elevated By. Co. 
V. Commonwealth, supra, 

60 C.J. p 240 note 52. 

5. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

60 C.J. p 240 note 65. 

€. N.T.—^Matter of Brooklyn, etc., R. 

Co., 72 N.Y. 46. 

60 C.J. p 240 note 56. 

7. Tex. —H oua t oa Yk PCoustoiv. Belt, 


etc., R Co., 19 S.W. 786, 84 Tex. 
581. 

3. Tex.—^Houston v. Houston Belt, 
etc., R Co., supra. 

9. Mich.—^Houghton County St. Ry. 
Co. V. Common Council of Village 
of Laurium, 98 N.W. 393, 135 Mich. 
614. 

10- N.Y.—^People v, Broadway R. Co. 
of Brooklyn, 26 N.E. 961, 126 N.Y. 
29. 

11. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, SIO 
Mass. 528. 

N.Y.—^Bankers Trust Co. v. City of 
Yonkers, 6 N.Y.S.2d 883, 256 App. 
Div. 173, reargument denied 7 N.Y. 
S.2d 808, 255 App.Uiv. 851, affirmed 
21 N.E.2d 514, 280 N.Y. 738, reargu¬ 
ment denied 22 N.E.2d 488, 281 N. 
Y. 665. 

60 C.J. p 240 note 61—26 GJ. p 1044 
_ note 96 [a]. 


Zmplied ooadltloiL 

The condition that a particular lo¬ 
cation granted to an elevated rail¬ 
way company should be used for the 
purpose for which it was granted, 
although an Implied and not an ex- 
press condition, was a part of the 
contract between the commonwealth 
and the company, limiting the obliga- 
tion of the commonwealth thereun- 
der.—^Boston Elevated Ry. Co. v. 
Commonwealth, 39 N.E.2d 87, 310 
Mass. 528. 

12. Minn.—City of Tower v. Tower 
& S. St. Ry. Co., 71 N.W. 691, 68 
Minn. 500, 64 Am.S.R 493, 38 L..R. 
A. 541. 

60 C.J. p 240 note 62. 

13. Pa—Girard Coli ege Pass. R. Co. 
V. 13th and 15th Sts., etc., R. Co., 7 
Phila 620. 

14. Mass.—^Boston Elevated Ry. Co. 
y. Commonwealth, 39 N.E.2d 87, 
310 Mass. 528, 
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has been held, however, that in order to warrant a 
forfeiture for nonuser it must have existed for 
such a leng^h of time, or under such circumstances, 
that a surrender of the franchise and its acceptance 
may be presumed and that, if the period of non¬ 
user which will give a right of forfeiture is fixed 
by statute,or by contract with the municipality,^'^ 
mere nonuser for a shorter period is not a ground 
for forfeiture. A company which has the right to 
lay and operate a double track does not forfeit its 
right to do so by laying a single track for a 
time;l8 and the fact that a company having the 
right under its charter to operate two tracks remov- 
ed one of the tracks during a period when a single 
track sufficed for its business does not forfeit by 
nonuser its right to relay the track removed.^^ 

Abandonment or change of use. Abandonment 
of its right of way^o or tracks^i by a Street rail- 
road company, or use of such right of way for pur- 
poses other than that of a Street railroad,^^ con¬ 
stitutos a ground for forfeiture. Nevertheless, in 
order to constitute abandonment there must be a 
ciear, unequivocal, and decisive act on the part of 
the company showing a determination not to use 
the rights granted.23 An agreement between a 
municipality and a Street railroad company for the 
postponement of the laying of the company*s tracks 
for a designated time does not constitute an aban¬ 
donment of the right of the company to build, but 
merely a postponement of the right,24 

d. Excuses for Nonperformance 

In order to avoid forfeiture the company Is bound to 
perform in accordance wIth the terms of the franchise. 


uniess performance Is rendered Impossible by act of God, 
by the law, or by the other party; and the company is 
not excused from the performance of the conditions Im- 
posed by reason of the fact that performance thereof 
has become burdensome, or because of its financiai inabll- 
Ity to perform. 

It has been stated in general terms that in order 
to avoid forfeiture the company is bound to per¬ 
form in accordance with the terms of the fran¬ 
chise, uniess performance is rendered impossible by 
act of God, by the law, or by the other party.25 
The company is not excused from performance of 
the conditions imposed by reason of the fact that 
performance thereof has become burdensome,26 or 
because of its financiai inability to perform,27 or 
because it was impossible in a business sense to go 
ahead with the work,28 or because the road would 
not have been profitable.29 Also, the fact that the 
company was prohibited by statute from building 
one of its lines is no reason for not forfeiting its 
franchise therefor where it appears that, when the 
law was passed, the company had been in default 
for five years.80 The company is not excused from 
performance because of failure to obtain consent 
of a plank road company, over whose road the 
track was to be laid, where it was not shown that 
it had used reasonable efforts and due diligence to 
obtain the consent.®^ 

Nonuser has been held not to be excused by the 
fact that the city has passed an ordinance attempting 
to repeal the franchises granted to the company,3 2 
or by the fact that the city has prevented the com¬ 
pany from laying a small portion of its track, where, 
had it not interfered, the road could not have been 
operated without acquiring a right to use a por- 


16. Wls.—^Wriffht v. Mllwaukee 

Electric Ry. & Lilght Co., 69 N.W. 
791, 96 Wis. 29, 60 Ain.S.R, 74, 36 
L..R.A. 47. 

16. N.Y. —^People v. Atlantic Avenue 
R. Co., 26 N.E. 622, 125 N.T. 618. 

17. U.S.—Citizens’ St. R. Co. v. 
Memphis, C.C.Tenn., 53 F. 715. 

18. Pa.—^P€ople’s Pass. R. Co. v. 
Baldwin, 14 Phlla. 231, 87 Leg.Int 
424. 

19. Pa.—^Hestonville, etc., Pass. R. 
Co. V. Philadelphia, 89 Pa. 210. 

20. U.S.—Central Passenger R. Co. 
V. Louisville City R. Co., C.C.Ky., 
21 P. 868. 

21. N.T.—^Paige v. Schenectady Ry. 
Co., 70 N.E. 213, 178 N.T. 102. 

22. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 310 
Mass. 528. 


xrse for transmlsslon. of eleotrlcity 
and oompressed air 
Mass.—Boston Elevated Ry. Co. v. 
Commonwealth, 89 N.E.2d 87, 810 
Mass. 628. 

23. U.S.—Citizens» St. R. Co, v. 
Memphis, C.C.Tenn., 53 F. 715. 

60 C.J. p 241 note 71. 

24. 111.—^McNeil v. Chicago City R. 
Co., 61 IU. 160. 

25. U.S.—Gas & Electric Securities 
Co. V. Manhattan & Queens Trac- 
tion Corporation, C.C.A.N.T., 266 
F. 625, appeal dismissed Begg v. 
City of New Tork, 43 S.Ct. 613, 262 
U.S. 196. 67 L.Bd. 946. 

26. U.S.—Gas & Electric Securities 
Co. V. Manhattan & Queens Trac- 
tion Corporation, C.C.AN.T., 266 F. 
625, appeal dismissed Begg v. City 
of New Tork, 43 S.Ct 613, 262 U.S. 
196, 67 L.Ed. 946. 
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27. . Mlch.—^Unlon St R. Co. v. Snow, 
71 N.W. 1073, 113 Mlch. 694, error 
dismissed 18 S.Ct 947, 168 U.S. 
706, 42 L.Ed. 1214. 

60 C.J. p 241 note 75. 

28. U.S.—Gas & Electric Securities 
Co. V. Manhattan & Queens Trac- 
tlon Corporation, C.C.A.N.T., 266 F. 
625, appeal dismissed Begg v. City 
of New Tork, 43 S.Ct 513, 262 U.S. 
196, 67 L.Ed. 946. 

29- N.T.—^People ▼. Broadway R. 
Co.. 26 N.E. 961, 126 N.T. 29, 26 
Abb.N.Cas. 407. 

30. N.T.—^People v. Broadway R. Co., 
supra. 

31. N.T.—^People v. Broadway R. Co., 
supra. 

32. Mo.—State v. East Fifth St R. 
Co., 41 S.W. 965, 140 Mo. 539, 62 

i Am.S.R. 742,> 88 L.R.A- 218. 



83 C.J.S. 


STREET BAILR0AD3 


§§ 92-93 


tion of another company’s track, ^hidi right could 
not be acquired.33 So, also, where the grant is 
made on condition that one track is to be completed 
within a designated time except in case of delay 
by injunction, legal proceedings, or any cause be- 
yond the control of the company, performance is 
not excused by reason of failure to obtain consent 
of property owners or a right of way through pri¬ 
vate property where it has a full legal right to force 
a right of way.34 

On the other hand, performance is excused where 
it is a legal impossibility because of the refusal of 
the property owners to consent to the construction 
required by the franchise, and where there are no 
legal means to compel consent.35 It has also been 
held excused where performance was prevented by 
operation of law and the acts of the city authori- 
ties.36 So it has been held that failure to complete 
construction within the time prescribed will not be 
permitted to work a forfeiture of the company*s 
franchise where the delay was due to unforeseen 
circumstances, where the company had expended 
large sums of money and exercised due diligence in 
construction, and where the delay caused no pecu- 
niaiy injury to the municipality or its inhabitants.37 

§ 93 , -Waiver and Estoppel 

The state or a municipality may waive performance 
of conditione imposed by It on granting a franchise or 
giving Its consent to a Street railroad company to con¬ 


struet and operate Its road, and thereby avold the for¬ 
feiture of the franchise for breach of such condltions; 
but a municipality has no power to waive a forfeiture 
arising from nonperformance of conditions Imposed by 
the state, or contract away the power of the state to 
forfeit a franchise for breach of conditions. 

The state may waive performance of conditions 
imposed by it in the grant of Street railroad fran- 
chises, and thereby avoid the forfeiture of the fran¬ 
chise for breach of such condition.33 So, also, a 
municipality may waive performance of conditions 
imposed by it on granting a franchise or giving its 
consent to a Street railroad company to construet 
and operate its road in the streets of the munici- 
pality.39 However, a municipality has no power 
to waive a forfeiture arising from nonperformance 
of conditions imposed by the state,40 or contract 
away the power of the state to forfeit a franchise 
for breach of conditions.4l 

A waiver may be either express or impiied.42 A 
waiver will be inferred from any act which un- 
equivocally recognizes that the franchise is stili 
existing and in force, after knowledge of ihe act 
of omission constituting a ground of forfeiture.4» 
If such act of recognition has the effect of causing 
the holder of the franchise to incur expense which 
he would not have incurred had the forfeiture been 
insisted on, or othenvise to change his position, the 
inference of a waiver becomes conclusive on the 
ground of estoppel.44 A waiver may also resuit 
from subsequent legislation, state or municipal. 


33. Mo.—state v. East Flfth St R. 
Co., supra. 

34. N.T.—^Manton v. South Shore 
Traction Co.. 106 N.T.S. 82, 121 App. 
Div. 410. 

35. Pa.—^Millcreek Township v. Erle 
Rapid Transit St R. Co., 64 A. 901, 
216 Pa. 132. 

60 C.J. p 241 note 83. 

36. 111.—City of Chlcagro v. Chicago 
& W. 1. R. Co., 105 111. 73. 

Interruptioii of sexvlce by order of 
federal conrt In. foreolosnre pro- 
ceedlxLsr 

Pa.—Dalton St. Ry. Co. v. City of 
Scranton, 191 A. 133, 326 Pa. 6. 

37. N.J.—^North Jersey St Ry. Co. v. 
Inhabltants of Township of South 
Orange, 43 A. 53. 68 N.J.Ea. 83. 

88. Cal.—People v. Los Angeles 
Electric R. Co., 27 P. 673, 91 Cal. 
338. 

60 C.X p 242 note 86. 

Waiver negatived 

The declaratlon of forfeiture in 
statute declaring forfeited railway 


company's right to operate elevated 
railway structure on a certain loca- 
tion served to define the attitude of 
the commonwealth by negattving 
waiver of the asserted breach of a 
condition of the grant and by Insist- 
ing on forfeiture of the location hy 
reason of the breach.—^Boston Ele¬ 
vated Ry. Co. V. CommonweaUh, 39 
N'.E.2d 87, 310 Mass. 528. 

Possession by pnbllc trnstees 

A waiver by the commonwealth of 
an Implied condition that the grant 
of a particular location to an elevat¬ 
ed railway company should he used 
for the purpose for which it was 
granted could not be implied from 
fact that, under the Public Control 
Act and the contract between the 
company and the commonwealth em- 
bodied therein, public trustees had 
I taken possession of location and 
structure thereon and were manag- 
ing and operating company’s prop- 
ertles.—^Boston Elevated Ry. Co. v. 
Commonwealth, supra. 

39. Pa.—^Dalton St. Ry. Co. v. City of 
Scranton. 191 A. 133, 326 Pa. 6. 

60 C.J. p 242 note 87. 


Failure to flle bond 
Noncompliance by Street railroad 
with conditions of a city ordinance 
granting franchise, lu that railroad 
failed to flle bond before construc¬ 
tion, was not grounds for revocation 
of franchise, where city had not ob- 
jected for many years to failure to- 
file bond.—^Dalton St Ry. Co. v. City 
of Scranton, supra. 

40. 111.—Chlcago City Ry, Co. v.. 
People, 73 111. 541. 

60 C.J. p 242 note 88. 

41. Mo.—State v. East Pifth St R. 
Co.. 41 S.W. 955, 140 Mo 539, 33 
L.R.A. 218, 62 Am.S.R. 742. 

42. Cal.—Santa Rosa City R. Co. v. 
Central St Ry. Co., 38 P. 986, 4 
Cal.Unrep.Cas. 950. 

60 C.J. p 242 note 90. 

43. Pa.—^Valley Rys. v. City of Hax- 
risburg, 124 A. 644. 280 Pa. 385. 

60 C.J. p 242 note 91. 

44. Cal.—Santa Rosa City R. Co. 
V. Central St R. Co., 38 P. 986, 4 
Cal.Unrep.Cas. 950. 
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recognizing the contmued existence of the compa- 
ny.45 It has been held, however, that the mere ac- 
ceptance of a Street railroad company^s payment 
of franchise taxes by the administrative officers of 
a city is not a waiver of rights of the municipality 
to claim a forfeiture of the franchise for non- 
performance of its conditions.^® Where a Street 
railroad failed to build an extension, which was the 
condition of its obtaining the use of the streets, in- 
dulgencc by the borough in commencing proceedings 
to compel removal of the tracks under a forfeiture 
clause does not give rise to an estoppel, where the 
delay has led to no change in the situation.^*^ The 
waiver of a right of forfeiture does not amount 
to the granting of a new right.^® 

§ 94 . _ Extent of Forfeiture 

The extent of the forfeiture depende on the provisione 
of the franchise, and, where such provisione authorize 
oniy a forfeiture of the entire grant, the City has no 
authority to select such portion of the route as It sees 
fit and ask to have a forfeiture declared on it, but, If It 
is entitied to a forfeiture, it is for all. 

The extent of the forfeiture depends on the pro- 
visions of the franchise.'*® Where the only provi- 
sion in a franchise is for a forfeiture of the entire 
grant, the city has no authority to select such por¬ 
tion of the route as it sees fit and ask to have a 
forfeiture declared on it; if it is entitied to a for¬ 
feiture, it is for all.®® Where a franchise to a 
company, whose line was intended by the parties to 
be built in sections as the territory to be served 
became settled, provided that on failure to con¬ 
struet any portion of the road on or before the dates 
specified “the right herein granted shall cease,” 
failure to construet any separable portion of the 


line within the specified period works a forfeiture 
of the whole franchise.®^ Where there was a breach 
of a condition of a grant of location that it be used 
for the purpose for which it was granted, the for¬ 
feiture extends to the entire location, including the 
part thereof situated on privately owned land, re- 
gardless of the rights retained in such land, since 
as far as the location was on privately owned land, 
it was incidental to the location in the public 
streets.®® Where a franchise was granted on con¬ 
dition that the company agreed to forfeit the road 
to the city in one year after ceasing to operate it, 
the Word “forfeiture” does not signify a nonen- 
forceable penalty or liquidated damages, but au- 
thorizes the court, on default of the conditions of 
the grant, to declare, in a proper action, an absolute 
forfeiture of the railway franchise, including rails, 
ties, roadbed, and things granted.®® Where, how¬ 
ever, the franchise provides that as much of the 
right of way as may not be occupied within a desig- 
nated time shall be considered as abandoned, a for¬ 
feiture for noncompliance therewith is limited to as 
much of the right of way as is not occupied within 
the time designated, and does not extend to the 
completed portions of the road.®^ 

§ 95 . ——. Persona Entitied to Assert 

Ordinarlly the state, and only the state, may Insti¬ 
tute proceedings for the forfeiture of a Street railroad 
franchise, and private individuals or corporatione cannot 
assert a forfeiture of the franchise of a Street railroad 
Corporation elther In a direct or a collateral proceeding. 

The state may institute proceedings for the for¬ 
feiture of a Street railroad franchise,®® or assert 
such forfeiture by legislative declaration, in a 
proper case.®® Moreover, as a general rule, the 


45. Ohio.—^AJkron v. Northern Ohlo 
Tractlon, etc., Co., 27 Ohlo Cir.Ct. 
536. 

60 C.J. p 242 note 93. 

46. U.S.—Gas & Electric Secuiities 
Co. V. Manhattan & Queens Trac- 
tion Corporation. C.C.A.N.Y., 266 P. 
625, appeal dismissed Beg? v. City 
of New York, 43 S.Ct 613, 262 U.S. 
196, 67 L.Ed. 946. 

47. Pa.—^MinersvUle Borough v. 
Schuylkill Electric H. Co., 54 A. 
1050, 205 Pa. 394. 

48. Va.—^Newport News, etc., H. etc., 
Co. V. Hampton Roads, R., etc., Co., 
47 S.E. 839, 102 Va. 795, error dis¬ 
missed 27 S.Ct. 775, 203 U.S. 598. 61 
L.Ed. 334. 

49. Ohio.—Toledo v. Toledo Ry. & 
Light Co., 25 Ohio Cir.Ct 441. 


Tltle to rails and ties 
It has been stated that, in case 
of the forfeiture of the special fran¬ 
chise of a Street railroad company 
by a violation of the grant, title to 
the rails and ties would vest in the 
owner of the fee.—^People v. State 
Tax Com’rs, 67 N.E. 69, 174 N.Y. 
417, 105 Am.S.R. 674, 63 L,.R.A. 884, 
afflrmed 25 S.Ct 706, 199 U.S. 1, 
50 lj.Ed. 65, 4 Ann.Cas. 381. 

50. Ohio.—Toledo v. Toledo Ry. & 
Light Co., 25^ Ohio Cir.Ct 441. 

51. U.S.—Gas & Electric Securities 
Co. V. Manhattan & Queens Trac- 
tion Corporation, C.C.A.N.Y., 266 
F. 625, appeal dismissed Begg v. 
City of New York, 43 S.Ct 613, 262 

U.S. 196, 67 L.Ed. 946. 

60 C.J. p 243 note 1. 
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52. Mass.—^Boston Elevated Ry. Co. 

V. Commonwealth, 39 N.E.2d 87, 
810 Mass. 628. 

53. Minn.—City of Tower v. Tower 
& S. St Ry. Co., 71 N.W. 691, 68 
Minn. 500, 64 Am.S.R. 493, 38 L.R. 
A. 541. 

54- Tex.—City of Houston v. Hou- 
ston Belt & M. Park Ry. Co., 19 S. 

W. 786, 84 Tex. 581. 

60 C.J. p 243 note 3. 

55. Mo.—State ex rei. Kansas City 
V. East Fifth St Ry. Co., 41 S.W. 
965, 140 Mo. 639, 62 Am.S.R. 742, 
38 L.R.A. 218. 

60 C.J. p 243 note 4. 

56. Mass.—^Boston Elevated Ry. Co. 
V. Commonwealth, 39 N.E.2d 87, 

I 310 Mass. 528. 
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state alone can institute such proceedings,57 and 
this principle has been held applicable, although the 
franchise was granted by the munidpality under 
delegated authority.^8 However, there are deci- 
sions in which the right of a municipality to main- 
tain proceedings to forfeit a franchise granted by it 
is apparently recognized;^^' and some decisions hold 
that a municipality may institute forfeiture proceed¬ 
ings where the franchise granted by it expressly 
gives it the power to declare a forfeiture for non- 
fulfillment of the conditions on which the fran¬ 
chise was granted,or where a statute provides 
that the action may be brought by any person claim- 
ing an interest adverse to the franchise.®^ Private 
individuals or corporations ordinarily may not as- 
sert a forfeiture of the franchise of a Street rail- 
road Corporation either in a direct or collateral 
proceeding.62 jt has been held, however, that an 
exclusive right granted to a Street railroad com- 
pany to operate its line in a city is such a property 
right as will entitle it to raise by injunction the 
question of forfeiture of the charter of another 
company which is granted -the right to build a Street 
railroad in certain streets of the same city.®^ It 
has also been held that, where a city was threaten- 
ing to forfeit the franchise of a Street railroad com¬ 
pany for default of the latter which had been in 
controversy between them for years, a mortgagee 
of the company having a property right affected 
was entitled to maintain a suit in equity analogous 
to a bili of interpleader against the city and company 
to require them to submit their controversy to the 


determination of the court.®* 

§ 96. •— Necessity for Judicial or Legisla- 
tive Determination of Forfeiture 

Uniess It Is expressly, or by necessary implicatlon, 
80 provided In a Street railroad grant or franchise, fail- 
ure to perform the conditions therein prescribed does not 
Ipso facto Work a forfeiture of the grant or franchise, 
but at most furnishes grounds for forfeiture, and it can 
be forfeited oniy In Judicial proceedings instituted for 
that purpose, or by a legislative declaration. 

Uniess it is expressly, or by necessary implication, 
so provided in-a Street railroad grant or franchise, 
failure to perform the conditions therein prescribed 
does not ipso facto work a forfeiture of the grant 
or franchise, but at most furnishes grounds for for¬ 
feiture, and it can be forfeited only in judicial pro¬ 
ceedings instituted for that purpose, or by a legis¬ 
lative declaration.®® It has been held that this rule 
is particularly applicable where, after expiration of 
the time prescribed for construction of the road, the 
work of construction is carried on without inter- 
ference from the municipality.®*^ On the other hand, 
if it is so provided by general statute,®® or if the 
grant or franchise provides expressly or by neces¬ 
sary implication that nonperformance of conditions 
therein prescribed shall ipso facto work a for¬ 
feiture,®® such provision is self-executing, and, on 
noncompliance with the conditions prescribed, no 
judicial proceedings for forfeiture are necessary. 
The legislative intent that a forfeiture shall be self- 
executing must be plain and unmistakable.*^® Where 


67- Mo.—^Kavanauffh v. City of St. 

Louls, 119 S.W. 552, 220 Mo. 496. 
60 C.J. p 243 note 5. 

58. Mo.—^Kavanaugrh v. City of St. 

Louis, 119 S.W. 552, 220 Mo. 496. 
60 C.J. p 243 note 6. 

69- Ohio.—Toledo v. Toledo R., etc., 
Co., 25 Ohlo Cir.Ct. 441. 

60 C.J. p 243 note 7. 

60. Minn.—City of Tower v. Tower 
& S. Street Ry. Co., 71 N.W. 691, 
68 Minn. 500, 64 Am.S.R. 493, 38 
L.R.A. 641. 

60 C.J. p 244 note 8. 

61- Kan.—Olathe v. Mlssourl, etc., B. 
Co.,.96 P. 42, 78 Ran. 193. 

68. Va.—^Newport News & O. P. Ry. 
& Electric Co. v. Hampton Roads 
Ry. & Electric Co., 47 S.E. 839, 102 
Va. 795, error dismissed 27 S.Ct. 
776, 203 U.S. 698, 61 L.Ed. 334. 

60 C.J. p 244 note 10. 

63. Eel.-^Wllmington City R. Co. v. 
Wllmington, etc.. R, Co., 46 A. 12, 
8 Del.Ch. 468. 


64. U.S.—^Knlckerbocker Trust Co. v. 
City of Kalamazoo, C.C.Mich., 182 
F. 866. 

65. Cal,—Santa Rosa City R. Co. v. 
Central St. R. Co.. 38 P. 986, 4 Cal. 
Unrep.Cas. 960. 

60 C.J. p 244 note 12. 

Matter for judicial detexminatioa- 
The legislative grant of a partic- 
ular locatlon to an elevated railway 
company constituted a contract. and 
whether there was a forfeiture of 
that locatlon for breach of a con- 
ditlon of the grant was a matter for 
judicial determination on the facts 
and not for legislative determination. 
—^Boston Elevated Ry. Co. v. Com- 
monwealth, 39 N.E.2d 87, 310 Mass. 
528. 

66. Cal.—Santa Rosa City R. Co. 
V. Central St. R. Co., 88 P. 986, 4 
Cal.Unrep.Cas, 950. 

Breaoh of condition subseguent 
Under munlcipal grant authorlz- 
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ing annulment thereof If company 
failed to operate Street railway as 
stipulated therein, and provlding that 
prlvileges granted should thereupon 
cease, nonuser of franchise was 
breach of condition subsequent, and, 
hence, privilege of occupying Street 
by placing tracks therein survived 
untll revoked.—Green v. City of Me- 
chanlcville, 199 N.E. 26, 269 N.T. 117, 
102 A.L.R. 673. 

67- Mich.—Sandstone Tp. v. Mlchi- 
gan Ry. Co., 164 N.W. 404. 198 Mich. 
234. 

68. N.Y.—^In re Brooklyn Elevated R. 
Co.. 77 N.E. 994, 185 N.T. 171. 

60 C.J. p 244 note 15. 

69. Pa.—^Millcreek Tp. v. Erie Rapid 
Transit St R. Co., 58 A. 613, 209 
Pa. 300. 

60 C.J. p 245 note 16. 

70. N.T,—^In re Brooklyn Elevated 
R. Co.. 26 N.E. 474, 126 N.T. 434. 

60 C.J. p 245 note 17. 
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the consent of a city to the construction of a Street 
railroad is considered a mere license and remains 
unused for such a length of time as to constitute 
an abandonment, it has been held that a judicial for- 
feiture necessary when the existence of the charter 
is involved is not necessary to render the particular 
forfeiture effective.'^! It has been held that for- 
feiture of a Street railroad franchise for nonuser 
may be effected by a declaration of revocation by 
the duly constituted municipal authorities/^ and 
such revocation, if based on sufficient grounds, is 
effective, without previous adjudication, from the 

time it is declared.'^^ 

§ 97. -Proceedings to Enforce 

Where failure to perform condftions prescribed by a 
Street railroad grant or franchise does not ipso facto 
Work a forfeiture thereof, a cause of forfeiture against 
the company cannot be enforced in any mode other than 
by a direct proceeding for that purpose against the com¬ 
pany. 

Where failure to perform conditions prescribed 
by a Street railroad grant or franchise does not 
ipso facto Work a forfeiture thereof, a cause of 
forfeiture against the company cannot be taken ad- 
vantage of or enforced against it, collaterally or 
incidentally, or in any mode other than by a direct 
proceeding for that purpose against the company.*^^ 
Quo warranto is a proper form of proceeding tO' 
obtain a forfeiture of the franchise of a Street rail¬ 


road company,^® and, some decisions hold that it is 
the exclusi ve remedy,*^® and that the franchise can¬ 
not be declared forfeited on a bili in equity,'^^ or on 
a complaint in an action by the state against the 
Corporation asking for forfeiture of the franchise.'^^ 
There is, however, authority to the effect that there 
is no reason why the proceeding may not be by 
regular action;*^® and that, although equity dislikes 
to adjudge a forfeiture, and as a rule will do so 
only when no other adequate remedy is at hand, 
where parties to Street railway franchises have by 
lawful contract expressly provided for a forfeiture, 
equity will not hesitate to grant what they have 
agreed to.*® 

The complaint in proceedings to enforce a for¬ 
feiture must state facts showing grounds for for- 
feiture*! and present the questions on which an 
adjudication is desired.** Ouster is the proper 
judgment on finding a forfeiture;** and, under 
some statutes, in addition to the forfeiture, a fine 
may be imposed.*^ 

§ 98. Usurpation of Franchise 

The necessity of a franchise to construet and op¬ 
erate a Street railroad, and the effect of unauthor- 
ized entry on, or occupation of, streets, roads, or 
bridges are discussed supra §§ 27, 28. 

Examine Pocket Parts for later cases. 


VI. RIGHTS EST, AND USE OF, PRIVATE PROPERTY; AND REMEDIES OF ABUTTING OWNERS 


§ 99. Acquisition and Use of Private Prop- 
erty 


Generally a Street railroad company may acquire 
from private owners land or a right of way over land for 
the purpose of constructing and operating a part of Its 
road thereon, by purchase, by lease, or, under some 
statutes, by voluntary grant or donation; but a mere 


easement to use private property for a Street railroad 
right of way reverts to the grantor on abandonment of 
User, and such reversion occurs where the grant of a 
right of way Is expressly Ilmited to the time for which 
the property Ia used and occupied for a railway. 

In addition to its right to use the streets of a 
municipality, where conferred by franchise, as dis- 


71. Mo.—state ex rei. United Rys. 
Co. V. Public Service Commission, 
192 S.W. 968, 198 S.W. 872, 270 Mo. 
429. 

60 C.J. p 245 note 18. 

72. N.T.—^Bankers Tnist Co. v. City 
of Tonkers, 6 N.T.S.2d 883, 255 
App.Div. 173, reaxgrument denied 
7 N.T.S.2d 808, 255 App.Div, 861, 
afflrmed 21 N.B.2d 514, 280 N.T. 738, 
reargrument denied 22 N.E.2d 488, 
281 N.T. 666. 

73. N.T.—^Bankers Tnist Co. v. City 
of Tonkers, supra. 

74. Mo,—Elayanaugrh v. City of St 
Louls, 119 S.W. 562, 220 Mo. 496. 

60 C.J. p 246 note 19. 


75. Kan.—Olathe v. Missourl, etc., 
R. Co., 96 P. 42, 78 Kan. 193. 

60 C.J. p 246 note 20. 

76. Mo.—Kavanaugh v. City of St 
Louis, 119 S.W. 552, 220 Mo. 496. 

PSm—^L ejee v. Continental Passenger 
Ry. Co., 10 Pbila. 362. 

77. Pa.—^Lejee v. Continental Pas- 
senger Ry. Co., supra. 

78. N.T.—^People v. Westchester 
Traction Co., 108 N.T.S. 59, 123 App. 
Div. 689. 

79. Cal.—^People v. Sutter Street Ry. 
Co., 49 P. 736, 117 Cal. 604. 

80. Mlch.—Village of Qrandvllle v, 
Grand Baplds, H. & C. R. R., 196 N. 
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W. 361. 226 Mlch. 587. 34 A.L.R. 
1408. 

81. Cal.—^People v. Los Angeles 
Electric R. Co., 27 P. 673, 91 Cal. 
338. 

60 C.J. p 246 note 26. 

82. Ark.—^Little Rock R., etc., Co. v. 
Nortb Llttle Rock, 88 S.W. 826, 
1026, 76 Ark. 48. 

83. Pa,—Commonwealth v. Middle- 
town Electric R. Co., 28 Pa.Co. 262. 

Wis.—State v. Madison Street Ry. 
Co., 40 N.W. 487, 72 Wls. 612, 1 D. 
R.A. 771. 

84. Cal.—^People v, Sutter St R. 
Co., 49 P. 786, 117 CaL 604. 
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cussed supra § 72, it is very generally held that a 
Street railroad company may acquire from private 
owners land or a right of way over land for the 
purpose of constructing and operating a part of its 
Toad thereon, by purchase,85 by lease,S6 or, under 
some statutes, by voluntary grant or donation.^? 
The right to acquire the right of way over pri- 
Tately owned land by purchase has been held to ex- 
ist, regardless of any other existing right to acquire 
such property by condemnation proceedings.88 Pri¬ 
vate property cannot, however, be used by a Street 
railroad company without right, and the owner of 
land over which electric power wires have been con- 
structed without right by an interurban railroad 
may maintain ejectment to compel their removaL^S 
A valid right of the company in the land or right 
of way acquired by it will be protected by the 
courts.^o 

General rules as to contracts and conveyances ap- 
ply with respect to the construction, operation, and 
effect of a grant or conveyance to a Street railroad 
of a right of way over, or interest in, private prop- 
erty.^i Contracts to convey a right of way over 


private property for the construction and operation 
of Street railroads stand on the same footing as 
other contracts, ^2 and will be specifically enforced in 
a proper case,^3 as where there has been a sub- 
stantial compliance with conditions precedent.^^ 
Where the company avails itself of the right of way 
granted by the owner of land to construet its road 
over such land, the owner may recover such com- 
pensation as was agreed on, although the agreement 
for compensation was oral;95 but, where the com¬ 
pany is prevented from using such right of way by 
refusal of consent to its use by the local authorities, 
the owner cannot recover the full amount of the 
purchase price, but only an amount sufficient to 
cover the loss sustained by nonfulfillment of the 
contract.96 Where the consideration for a deed 
of land for a Street railroad company was to fur- 
nish to the grantor’s family free electric current, 
“for such length of time, only, as they reside at 
their present residence,” their removal from their 
residence for a short period of time does not work 
a forfeiture of the privilege conferred by the deed, 
especially where it was extended to them after their 
retum;97 nor does the fact that title to the residence 


S5. U.S.—Montgomery Amusement 

Co. V, Montffomery Traction Co., 
C.C.Ala., 139 F. 363, afllrmed 140 F, 
988, 72 C.C.A. 682. 

€0 C.J. p 246 note 30. 

Seld not a Street railroad 

Railway operating certain Une 
was held not a Street railroad for 
purpose of determlning authority to 
own right of way.—Clay v. Missourl 
State Highway Commisslon, 239 S.W. 
2d 505. 362 Mo. 60. 

Ahandonment of nse on removal of 
tracks 

Removal of Street railroad tracks 
twenty-three years before action in 
trespass for damages to plaintlfiE*s 
real estate was hrought, absence of 
iiracks after their removal, and non- 
‘user for Street railroad purposes for 
'twenty-flve consecutlve years were 
oonclusive that plaintife’s premises 
-were abandoned for railroad uses 
not later than time when tracks were 
removed.—^Procter v. Central Vt Pub¬ 
lic Service Corp., 77 A.2d 828, 116 
Vt 431. 

:86. U.S.—^Montgomery Amusement 
Co. V. Montgomery Traction Co., 
C.C.Ala., 139 F. 353. afflrmed 140 
F. 988, 72 C.C.A. 682. 

;87. Okl.—Oklahoma Ry, Co. v. Sev¬ 
erus Pavlng Co., 170 P. 216, 67 OM. 
206, 10 A.L.R. 167, followed in Okla¬ 
homa Ry. Co. V. Sevems Pavlng 
Co., 170 P. 220, 67 Okl. 211. 


88. U.S.—Montgomery Amusement 

Co. V. Montgomery Traction Co., 
C.C.Ala.. 139 F. 353, afflrmed 140 F. 
988, 72 C.C.A 682. 

89, Ohio.—Saner v. Lake Shore Elec¬ 
tric R. Co., 28 O.C,A 255. 

90, Tex.—^Ft. Worth St. R. Co. v. 
Queen City R. Co., 9 S.W. 94, 71 
Tex. 165. 

60 C.J. p 246 note 34. 

Slevated railroad acquired right to 
impair light, air, and access at in¬ 
stant when City took title to abut- 
ting property for Street purposes.— 
In re Elevated Railroad Structures, 
etc., in East Forty-Second St, City of 
New York, 263 N.Y.S. 743, 141 Misc. 
666, followed in In re Forty Second 
St. Spur, Borough of Manhattan, City 
of New York, 257 N.Y.S. 37, 143 
Misc. 129, afflrmed In re Elevated 
Railroad Structures, etc., in Eaist 
Forty-second St, City of New York, 
262 N.Y.S. 973, 238 App.Div. 832, af- 
firmed In re Elevated Railroad Struc¬ 
tures in Forty-second St, City of 
New York, 192 N.B. 188, 266 N.Y. 
170, afflrmed Roberts v. City of New 
York, 66 S.Ct 689, 295 U.S. 264, 79 
Ii.Ed. 1429. 

91. Fla.—^Richardson v. Holman, 33 
So.2d 641, 160 Fla. 65. 

IPromlse of snppoxt 
Promlse of railroad of support to 
landowners contalned in subway tak- 
ing and implied from railway^s ac- 
ceptance of landowners' deed reserv- 
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ing support both of which ran to 
railway and its successors and as- 
signs, was not covenant of railway 
and did not run with land so as to 
render railway liable on the promise 
to landowners' successor, and, hence, 
metropoUtan transit authority taking 
over assets of railway and assuming 
railway’s liabilities likewise was not 
liable.—^Putnam Furniture Bldg. v. 
Commonwealth, 80 N.E.2d 649, 823 
Mass. 179. 

92. 111.—St. Liouis, etc., Electric R. 
Co. V. Van Hoorebeke, 61 N.E, 326, 
191 111. 633. 

Walver of Ues. 

Vendor waived his lien to land con- 
veyed to Street railway Corporation 
of which he was a director, where he 
had not demanded or taken any steps 
to securo delivery of stock which 
was to be received iri payment— 
Spindler v. lowa & O. S. L. Ry. Co., 
156 N.W. 271, 173 lowa 348. 

93. 111.—St. Louis, etc., Electric R. 
Co. V. Van Hoorebeke, 61 N.E. 326, 
191 111. 633. 

94. 111.—St. Louis, etc., Electric R. 
Co. V. Van Hoorebeke, supra. 

98. Pa,—Quigley v. Montgomery, 
etc., Electric R. Co., 67 A. 512, 208 
Pa. 238. 

96. Pa.—Hays v. Wilkinsburg, etc., 
St. R. Co., 64 A. 822, 204 Pa. 488. 

97. Pa.—Humbert v. West Penn. 
Rys. Co.. 77 A. 661, 228 Pa. 440, 444. 
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passed to another give the right of forfeiture, if the 
family continues to occupy it.^^ a covenant con- 
tained in a grant of a right of way that the Street 
railroad company will maintain a stop on the gran- 
tor’s premises will be enforced at the instance of 
the grantor, although it does not designate a definite 
location for the stop,®® but damages may not be re- 
covered for breach of covenant that trains operated 
over the right of way should stop regularly on 
signal, where the railroad abandoned the line in 
good faith because of losses in operation.^ 

Generally, a grant of land to construet and op¬ 
erate a Street railroad is limited to what is express- 
ly granted,® and, where there has been a prior 
dedication of the land to public use, nothing in der- 
ogation of the public user will be implied.® A deed 
which “sells and quitclaims to the grantee all the 
right, title, and interest” of the grantor carries a 
fee, and not a mere easement, even though coupled 
with an agreement that the grantee will use the 
land for the construction and operation of a Street 
railway,4 and although it contains a condition that 
if, in the future, it shall be abandoned for that pur- 
pose, it shall revert to the grantor or to the pub- 
lic.5 It has also been held that a deed of land to 
a holder of a Street railway franchise without limit- 
ation as to the use to which it might be put, condi- 


tioned to be void on the grantee’s failure to con¬ 
struet and operate the line of Street railway within 
a designated time, otherwise to be and remain the 
property of grantee, is an absolute grant of land on 
the single condition named, and that the grant is not 
defeated by the railway’s discontinuance of opera¬ 
tion after a short time.® 

Under the provisions of some statutes, a voluntary 
grant or donation of land to a Street railroad com¬ 
pany vests it with an estate in fee, although the 
grant was for railroad purposes only.^ Under other 
statutes, although deeds by their terms conveyed a 
fee to the railroad company, the right of the rail¬ 
road company to acquire a right of way over private 
property is limited to an easement,® and the right 
acquired under the deed expires when the company 
abandons the use of the land for railroad purposes.® 
Ordinarily, where private land is acquired for 
Street railroad purposes without any provision for 
reverter if the railroad should cease to use the realty 
for such purposes, no right of reverter will be read! 
into the deed,^® but a mere easement to use private 
property for a Street railroad right of way reverts- 
to the grantor on abandonment of user,^! and such 
reversion occurs where the grant of a right of way 
is expressly limited to the time for which the prop¬ 
erty is used and occupied for a railway.^® 


98. Pa.—Humbert v. West Penn. 
Rys. Co., supra. 

60 C.J. p 247 note 41. 

99. Pa.—^Vandlvort v. Plttsburgh, 
etc., R. Co., 94 A. 743, 249 Pa. 217. 

1. Ky.—^Loulsville & Interurban R. 
Co. v. Guenther, 105 S.W.2d 1029, 
268 Ky. 790. 

2. Pa.—^Magerko v. West Penn Rys. 
Co., 76 A.2d 618, 366 Pa. 609. 

Power Unes 

Under grant of a right of way for 
a railroad, where grantee constnict- 
ed an electric railroad with nec- 
essary electrical equlpment and pow- 
er lines, if power lines were con- 
structed solely for use of power com¬ 
pany in pursuit of a business differ¬ 
ent from railway business and for 
proflt of both railroad and power 
companles, they were not within 
grant of right of way, but df power 
Unes were erected to be used by rail¬ 
way in the future in ite business as a 
railway, ho" additlonal serviUide iWas 
imposed on the land.—^Potomac Edi¬ 
son Co. V. Routzahn, 65 A.2d 580, 192 
Md. 449. 

3. Pa.—^Magerko v. West Penn Rys. 
Co.. 76 A.2d 618. 365 Pa. 609. 


ITse of fUl wldth of Street 
Where landowner, after recordlng 
a plan showlng Street, then only flf- 
teen feet wlde, as being hfty feet 
wlde, conveyed to Street railway a 
right of way along Western side of 
such Street, intention thereby to de- 
stroy the right of the public to use 
the fuH fifty-foot wldth of such Street 
could not be presumed in absence 
of anything in deed to Indicate such 
intention.—Magerko v. West Penn 
Rys. Co.. supra. 

4. lowa.—^Des Molnes City R. Co. 
V. City of Des Moines, 159 N.W. 
460, 165 N.W. 398, 183 lowa 1261, 
L..R.A.1918D 839. 

5- lowa.—^Des Moines City R. Co. v. 
City of Des Moines, supra. 

6. La.—^Bush v. Bolton, 100 So. 692, 
156 La. 491. 

7- Okl.—Oklahoma Ry. Co. v. Sev- 
erns Paving Co., 170 P. 216, 67 
Okl. 206, 10 A.L.R. 157. 

60 C.J. p 247 note 45. 

8. Mo.—State ex rei. State Hlghway 
Commission v. Union Electric Co. 
of Missouri, 148 S.W.2d 503. 347 
Mo. 690. 

9. Mo.—State ex rei. State Hlghway 
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Commission v. Union Electric Co. 
of Missouri, supra. 

10. Okl.—Stinson v. Oklahoma Ry. 
Co., 126 P.2d 260, 190 Okl. 624. 

11. S.C.—^Keenan v. Broad River- 
Power Co., 161 S.E. 330, 163 S.C. 
133. 

Tennlnatlon of troUey Service 
Under easement conveying to trac- 
tlon company right to construet 
across grantor's land a roadbed, 
tracks, and overhead structure to be- 
built and malntained in connection. 
with operation of trolley system, and' 
providing that easement should re¬ 
vert on abandonment, all rights 
thereunder ceased on termination of' 
trolley Service and power company 
with which traction company merg- 
ed could not continue to transmit, 
electricity over right of way.—Selllck 
V. Jersey Central Power & Light Co.,. 
11 A.2d 137, 124 N.J.Law 110. 

12. Pa.—^Dalton St. Ry. Co. v. Com- 
monwealth, 53 Pa.Dlst. & Co. 660, 
46 Lack.Jur. 209. 

TransmissioB. of electricity 
Under deed gn^antlng right of way 
for construction and operation of a. 
railroad over a strip of land and pro¬ 
viding for reverter if railroad shouldJ 
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A change from regular streetcars to trackless 
trolleys does not constitute an abandonment of the 
right of way or abandonment of use thereof for 
"railway purposes” within a deed containing a 
reversion clause and a grant of a right of way 
across private property by a deed not containing a 
reversion clause does not revert to the grantor 
because of a change from an electric streetcar Sys¬ 
tem to a gasoline-driven motorbus line, which 
change, without being accompanied with heavy ad- 
ditional burdens, did not constitute an abandonment 
of the right of way.^^ A grant of land to a railway 
as long as it should be “maintained and operated” 
thereon has been held not forfeited by abandonment, 
although only a spur track was maintained nor 
is an abandonment effected by a leasing of a small 
portion of the right of way for nonrailroad use, 
where the railroad retained the right to terminate 
the lease in the event it was desired to extend rail¬ 
road facilities.^® 

On abandonment of a right of way and reversion 
to the grantor or his heirs, a bili may be maintained 
to compel the company to remove equipment from 
the right of way,i7 but a power company as suc¬ 
cessor to the grantee is not obligated to remove the 
fili and abutments constructed as a suitable roadbed 
and for maintenance of grade.^^ 

Power to impose added burdens, A Street rail¬ 
road company which has acquired a right of way 
over private property cannot grant to another com¬ 
pany the right to impose additional burdens there- 
on.i«> 


Mode of construcHon, Under a deed granting a 
right of way to a suburban electric railroad com¬ 
pany and authorizing it to construet and operate 
its road in the same manner as is authorized by a 
certain named franchise, which franchise requires 
the rails to be laid fiush with the streets, the com¬ 
pany has no right to build and maintain a trestle 
above grade.20 

Consent of local authorities, A provision of a 
state constitution requiring the consent of local mu- 
nicipal authorities for the construction of Street rail- 
roads has been held not only to forbid construction 
without consent on the public streets, but to prohibit 
their construction on private land without the con¬ 
sent of local authorities, if intended for public trans- 
portation.2i Under a statute precluding the opera- 
tion of a road without a location approved by the 
local authorities, the word “location,” as applied to 
Street railways on private lands, means a location in 
the nature of an easement in such land or of own- 
ership thereof with permission from public authori¬ 
ties to the Street railway company to construet and 
maintain its railway on that land;22 and it has been 
said that a location through the public streets, con- 
nected in any place with a track running through 
private lands, will not be likely to be approved by 
the authorities, unless the general arrangement 
of the course is such as the public convenience re- 
quires.23 On the other hand, it has been held that 
it is not necessary that the consent of local au¬ 
thorities be obtained as a condition precedent to 
the location by the company of such portions of its 


cease to be maintained and operated, 
on abandonment of the strip for elec¬ 
tric railroad purposes, reverter occur- 
red notwithstanding use of the right 
of way by successor power company 
for transmisslon of electricity to op¬ 
erate a railroad elsewhere.—^Potomac 
Edison Co. V. Routzahn, 65 A.2d 580, 
192 Md. 449. 

Orant of fee wltli possibUlty of re¬ 
verter 

A warranty deed with a proviso 
that the conveyance was subject to 
the condition that, should the grantee 
cease to use the land for Street rail¬ 
road purposes, title should revert to 
the grantor and his heirs and as- 
signs has been held to convey an 
•estate in fee simple determinable 
with possiblllty of reverter, and not 
a condition subsequent, and the pos- 
jBiblllty of reverter materiallzed Im- 
tnediately when the railroad company 
ceased to use the land for Street rail¬ 
road purposes.—^Richardson v, Hol- 
man, 33 So.2d 641, 160 Fla. 65. 


13. Tenn,—^Anderson v, Knoxville 
Power & Light Co., 64 S.W.2d 204, 
16 Tenn.App. 259. 

14. Kan.—^Kansas Electric Power 
Co. V. Walker, 51 P.2d 1002, 142 
Kan. 808, 102 A.L.R. 387. 

15. Wash.—^Burkheimer v. City of 
Seattle, 299 P. 381, 162 Wash. 645. 

16. N.Y.—Kouwenhoven v. New York 
Rapid Transit Corp., 9 N.Y.S.2d 
629, 256 App.Div. 253, afflrmed 24 
N.E.2d 485, 281 N.Y. 811, reargu- 
ment denied 25 N.E.2d 147, 282 N. 
Y. 593. 

17. Md.—^Potomac Edison Co. v. 
Routzahn, 65 A.2d 580, 192 Md. 449. 

18. Md.—^Potomac Edison Co. v. 
Routzahn, supra, 

19. N.C.—Wadsworth Land Co. v. 
Piedmont Traction Co., 78 S.E. 299, 

^162 N.C. 503, rehearing denied 81 
S.E. 996, 166 N.C. 232. 
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Sleotrio transmisslon line 
Where interurban railroad compa¬ 
ny had only an easement interest in 
land, it had no right to grant an ad¬ 
ditional easement burden for electric 
transmisslon Une beyond period of 
use by railroad for right of way pur¬ 
poses.—State ex rei. State Righway 
Commission v. Union Electric Co. of 
Missourl, 148 S.W.2d 503, 347 Mo. 
690. 

20. Mich.—^Lane v. Michigan Trac¬ 
tion Co., 97 N.W. 354, 135 Mich. 70. 

21. Pa.—ortland Borough v. 
Stroudsburg, etc.. St. Ry. Co., 21 
Pa.Dist. 965. 

22. Mass.—^Boston Elevated Ry. Co. 
V, Commonwealth, 39 N.B.2d 87, 
310 Mass. 528. 

23. Mass.—^Pamum v. Haverhill Sa 
A. St. Ry. Co., 59 N.E. 755, 178 
Mass. 300. 
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line as are not within, on, or across a Street, lut 
the consent may be secured subsequently.^^ 

§ 100. Rights and Remedies of Abutting 
Owners 

The Street ratiroad company and the abutting owners 
are each entitled to the reasonable use of the Street, 
having due regard to the rights of the other, and each 
will be liable to the other for injuries resulting from 
abuse of thelr respective rights. 

The Street railroad company and the abutting 
owners are each entitled to the reasonable use of 
the Street, having due regard to the rights of the 
other,25 and each will be liable to the other for in¬ 
juries resulting from abuse of their respective 
rights.25 The property owner has the right to in- 
sist that the Street shall not be devoted to a use 
inconsistent with its purposes as a public Street,27 
and that the company shall do no unnecessary or 
unreasonable injury to others.28 So, it has very 
generally been held that, where a Street railroad 
is constructed without authority of law, or is con- 
structed or operated in an unlawful manner, abut¬ 
ting owners are entitled to damages for such in¬ 
juries as they may have suffered in consequence 
thereof,29 if they have not consented to such use,20 
or waived the right to recover the damages sus- 
tained;2i and this right of action exists, although 
the fee of the Street is in the city,22 An agreement 
to waive damages to land by the obstruction of a 
highway by a Street railroad, in consideration of a 
money payment and certain promises by the rail¬ 
road compainy, is not one which can be specifically 


enforced in equity in favor of the railroad com¬ 
pany.2 3 

§ 101. — Injunction 

a. In general 

b. Defenses 

c. Parties, pleading, evidence, and de- 

cree 

a. Ih Greneral 

If a Street railroad company has been legally vested 
with authority to lay out a railroad In a Street, abutting 
owners are not entitled to an injunction to prevent Its 
construction; but the construction and operation of a 
Street railroad on a public Street or highway, without 
authority of law, or in an unlawful manner, are a public 
nuisance, which any abutting owner who suffers a ape- 
ciai injury may sue to enjoin, 

If a Street railroad company has been legally 
vested with authority to lay out a railroad in a 
Street, abutting owners are not in any event enti¬ 
tled to an injunction to prevent its construction,®^ 
the remedy, if any, being by action for damages.® ^ 
On the other hand, although the rule seems to be 
otherwise in some jurisdictions,®® it has elsewhere 
been very generally held that the construction and 
operation of a Street railroad on a public Street 
or highway, without authority of law, or in an xm- 
lawful manner, are a public nuisance, which any 
abutting owner who suffers a special injury may 
sue to enjoin,®7 although he has no title to any 
part of the Street itself.®® It is not necessary that 
the abutting owner show that the benefits from 
the railroad will not offset the injuries resulting 
from the unauthorized construction and operation 
of the road.®® A city in its proprietary capacity as 


24. 111.—^Harvey v. Aurora, etc., R. 
Co., 67 N.E. 857, 186 111. 283. 

25. Colo.—^Harrison v. Denver City 
Tramway Co., 131 P. 409, 54 Colo. 
693, 44 L.R.A..N.S., 1164. 

60 C.J. p 248 note 55. 

Right of abutting owner to recover 
compensation for new use of Street 
by Street railroad see Eminent Do- 
maln § 133 c. 

28. Ohio.—Oviatt V. Akron St R. 
Co., 3 Ohio Dec. 252. 

27. N.Y.—^Hussner v. Brobklyn City 
R. Co.. 21 N.E. 1002. 114 N.T. 433, 
11 Am.S.R. 679. 

28. Conn.—Cadwell v. Connecticut 
Ry. & Lighting Co., 80 A. 286, 84 
Conn. 450. 

60 C.J. p 248 note 58. 

29. N.Y.—^Huflsner v. Brooklyn City 


r R. Co.. 21 ]Sr.E, 1002, 114 N.Y. 433, 
11 Am.S.R. 679. 

60 C.J. p 248 note 69. 

Changiug grade of Street 
In the absence of express author¬ 
ity, a Street railroad company has 
no right to change the exlsting grade 
of a Street, and, when it does so, it 
is liable for the damages suffered by 
an abutting owner.—Stritesky v. Ce¬ 
dar Rapida, 67 N.W. 271, 98 lowa 373. 

30. Mich.—Grand Rapids & I. R. Co. 
V. Heisel, 11 N.W. 212, 47 Mich. 393. 

31. Ky.—Somerset Water, etc., Co. v. 
Doyle, 107 S.W. 208, 32 Ky.L. 726. 

60 C.J. p 249 note 61. 

32. N.Y.—Mahady v. Bushwlck R. 
Co., 91 N.Y. 148, 43 Am.R. 661. 

33. lowa.—^Darst v. Pt Dodge, D. M. 
& S. R. Co., 179 N.W. 61, 189 lowa 
682. 


34. Kan.—Nuttle v. Wlchlta R. & 
Light Co., 266 P. 128, 123 Kan. 617. 

60 C.J. p 249 note 68. 

35. Kan.—State v. Parsona St Ry. 
& Electrical Co., 106 P. 704, 81 Kan. 
430. 28 L.R.A„N.S., 1082. 

Ohio.—Taphorn v. Marletta & C. R. 
Co., 6 Ohio Dec., Reprlnt 420. 

36. 111.—^Doane v. Lake St Elevated 
R. Co.. 46 N.E. 620, 166 111. 610, 
66 Am.S.R. 266, 36 L.R.A. 97. 

60 C.J. p 250 note 70. 

37. Kan.—Longenecker v. Wlchita R. 
& Light Co., 102 P. 492, 80 Kan. 
413. 

60 C.J. p 250 note 71. 

38. N.Y.—Panning v. Osbome, 7 N. 
B. 307, 102 N.Y. 307. 

60 C.J. p 261 note 72. 

39. N.Y.—^McClean ▼. Westchester 


216 



83 C.J.S, 


STREET RA1LR0AD8 


§ 101 


owner of lots is entitled to an injunction like any 

other owner.^0 

Inadequacy of the remedy at law by reason of 
the difficulty of estimating the amount of damages 
suffered, it has been said, is a sufficient ground 
why a court of equity should take cognizance of 
the question.4i Nevertheless, an abutting owner 
is not entitled to an injunction against the unauthor- 
ized construction and operation of a Street rail- 
road unless he has suffered special injury.^2 jt 
has been held that, while an injunction may be 
granted abutting owners to prevent construction of 
a Street railway under an invalid ordinance and 
franchise, a further injunction to prevent the com- 
pany from accepting an invalid ordinance and fran¬ 
chise will not be granted, as the rights of the abut¬ 
ting owners are fully protected by the injunction 
forbidding the company to enter on the Street on 
which their property abuts;43 and that the mere 
grant of consent by the local authorities to the 
building and operation of a Street railroad does 
not constitute irreparable injury to abutting prop¬ 
erty, so as to entitle an owner to maintain a suit 
to enjoin such action.'^^ In accordance with princi¬ 
pies governing injunctions in actions generally, it 
has been held that, although the construction and 
operation of an additional track were not author- 
ized, the court might, on condition that the com¬ 
pany pay damages sustained by plaintiff, an abut¬ 
ting owner, refuse an injunction to compel re- 
moval of the track, where for a long period of time 
plaintiff had made no objection, and where the 
damage to defendant and to the public caused by 
the removal of the track would be greatly in excess 
of the damage to plaintiff by the discontinuance 

thereof.45 

Interference with maintenance and operation, If 


the rerouting of a streetcar line by a city, so as to 
require a change of cars where none was formerly 
required, would not prevent efficient Service on the 
line, and subserves the inter est of the general public, 
property owners abutting thereon cannot enjoin 
the rerouting because of any depreciation in the 
value of their property caused thereby.^® 

b. DefexLses 

It Is a good defense to an action by an abutting 
owner to enjoin the construction and operation of a Street 
railroad that he consented thereto, or that he stood by 
and made no objection when the railroad was construct- 
ed, where large sums of money were expended In so 
doing. 

It is a good defense to an action by an abutting 
owner to enjoin the construction and operation of 
a Street railroad that he consented thereto,^^ or that 
he stood by and made no objection when the rail¬ 
road was constructed, where large sums of money 
were expended in so doing.^^ However, consent 
to construction and operation of a Street railroad 
will not estop the abutting owner from objecting 
to other construction which will constitute the im- 
position of an additional burden on the Street or 
highway, such as a switch,^^ and this is true, even 
though the switch is necessary to the operation of 
the main line,60 and although the power is con- 
ferred on the company to lay switches by its char- 
ter and by the franchise granted by the local au- 
thorities.®^ It has similarly been held that ac- 
quiescence in the use of two tracks of an elevated 
road for a long period of time does not affect the 
abutting owner^s right to object to a third track.52 

Delay in bringing suit to enjoin construction of 
a Street railroad does not amount to laches where 
it is caused by negotiations of the parties to avoid 
litigation nor does mere delay alone within the 


Electric R. Co., 66 N.T.S. 666, 26 
Misc. 383. 

•60 C.J. p 261 note 73. 

40. Wis.—Olty of Milwaukee v. Mll- 
waukee Electric Ry. & Ldffht Co., 
180 N.W. 339, 181 N.W. 821, 173 
Wis. 400. 13 A.L.R. 802. 

41. N.T.—^Bradley v. Degnon Con- 
tractlng Co.. 140 N.Y.S. 825, 80 
Mlsc. 90, afflrmed 141 N.T.S. 862, 
157 App.Div. 237. 

42. Cal.—City Story v. San Jose- 
Los Gatos Interurban R. Co., 88 
P. 977, 150 Cal. 277. 

60 C.J. p 251 note 76. 

43. Wis.—^Lilnden Land Co. v. Mil¬ 
waukee Electric R., etc,, Co., 83 N. 
W. 861, 107 Wis. 498. 


44. XJ.S.—Seccomb v. Wurster, C.C. 
N.Y., 83 P. 866. 

45. N.Y.—^Knotb v. Manhattan R. 
Co., 96 N.Y.S. 844, 109 App.Div. 
802, affirmed 79 N.E. 1016, 187 N. 
Y. 243. 

60 C.J. p 251 note 80. 

46. Mo.—^Heideffger v. Metropolitan 
St Ry. Co., 126 S.W. 990, 142 Mo. 
App. 336. 

47. N.Y.—^Heimburg v. Manhattan R. 
Co., 46 N.T.S. 999, 19 App.Div. 179, 
affirmed 56 N.E. 899, 162 N.Y. 362. 

60 C.J. P 251 note 81. 

48. La.—^Tllton V. New Orleans City 
R. Co., 85 La.Ann. 1062. 
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49. Ohlo.—Chambers v. Cleveland, 
etc,, Traction Co., 27 Ohlo Cir.Ct. 
193. 

50. Ohlo.—Chambers v. Cleveland, 
etc., Traction Co., supra. 

51. Ohlo.—Chambers v. Cleveland, 
etc., Traction Co., supra. 

52. N.Y.—^Roosevelt v. New York 
EI. R. Co., 111 N.Y.S. 440, 68 Mlsc. 
463. 

60 O.J. p 251 note 86. 

53. N.Y.—Callahan Estate v. Inter- 
borough Rapid Transit Co., 162 N. 
Y.S. 967, 90 Mlsc. 79, reversed on 
other grounds 163 N.Y.S. 770, 168 
AppJ>iv. 81. 
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statutory period for relief at law bar the abutting 
owner from sectiring an injunction.54 Also, the 
right to injunctive relief is not barred by laches 
where the suit for injunction was commenced with- 
in two weeks after the work of construction began, 
and where the owner had no knowledge beforc that 
time that the work was about to commence.®® 

c. Parties, Pleading, Evidence, and Decree 

Two or more owners, who will be similarly affected 
by the construction of a Street raliroad without authority 
of law in the Street on which their property abuts, may 
unite in an action to enjoin the construction. It must 
be alleged and proved that the construction and operation 
Ia without authority of law, that it constitutes a public 
nuisance, and that the complainant will suffer special 
injury different from that sustained by the general public. 

Two or more owners, who will be similarly af¬ 
fected by the construction of a Street railroad with¬ 
out authority of law in the Street on which their 
property abuts, may unite in an action to enjoin 
the construction,5 6 where it would do common in¬ 
jury to them independent of, and different from, 
that which the public suffers.®'^ It has been held, 
however, that one owner cannot maintain an ac¬ 
tion to enjoin the construction on behalf of him- 
self and all abutting property owners, since they 
have no common or general interest.®® In a suit 
by property owners on a Street to prevent the con¬ 
struction of a Street railroad thereon, other prop¬ 
erty owners who consented to such building are not 
necessary parties.59 So it has been held that the 
City is not a proper party to an action by a property 
owner to enjoin the unauthorized construction of 
a Street railroad,although the lack of authority 
to construet results from the invalidity of the 
grant by the city of a franchise for such construc¬ 
tion,®! A reservation by a grantor of damages to 


the premises conveyed, caused by the construction 
and operation of an elevated railroad in the Street 
on which the premises abut, does not establish any 
trust relation between the grantor and the grantee, 
and, therefore, the grantor is not entitled to be made 
a party in an action by the grantee against the com- 
pany to recover such damages.®^ In an action to 
enjoin the operation of a Street railroad, a com- 
pany which has leased the Street railroad since the 
commencement of the action should be brought in 
as a defendant by supplemental summons and com- 
plaint.®® 

Pleading. A bili or complaint by an abutting 
owner, to enjoin the construction and operation of 
a Street railroad on a Street on which his property 
abuts, must allege that the construction and op¬ 
eration are without authority of law,®^ that they 
constitute a public nuisance,®® and that complain¬ 
ant will suffer special injury different from that 
sustained by the general public.®® The fact that 
plaintiff has prayed for more relief than he is en¬ 
titled to does not preclude an award of such part 
thereof as is warranted by the pleadings and proof.®^ 

In accordance with rules goveming actions for 
injunctions generally, the pleadings and proof in 
actions for injunctions of this nature must corre- 
spond, and a material variance is fatal to a recov- 

ery.®8 

Evidence. In order to authorize the issuance of 
an injunction in an action of the character under 
consideration, complainant must show by competent 
evidence that the construction and operation of 
the road would constitute a public nuisance,®® 
and that complainant would suffer special injury dif- 


54. Wls.—Schuster v. Milwaukee 
Electric Ry. & Ll&ht Co., 126 N.W. 
26, 142 Wls. 578. 

55. N.T.—^Beekman v. Third Ave. R. 
Co., 43 N.T.S. 174, 13 App.Dlv. 279, 
affirmed 47 N.B. 277, 163 N.T. 144. 

56. Wls.—^Linden Land Co. v. Mil¬ 
waukee Electric Ry. & Lierht Co., 83 
N.W. 851, 107 Wis. 493. 

57. Ran.—Atchlson St. Ry. Co. v. 
Nave, 17 P. 687, 38 Kan, 744, 5 Am. 
S.R. 800. 

58. Wls.—^Llnden Land Co. v. Mil¬ 
waukee Electric Ry. & Llgbt Co., 
83 N.W.^861, 107 Wis. 493. 

60 C.J. p 252 note 92. 

59. U.S.—^Thompson v. Schenectady 
R. Co., C.C.N.T., 124 P. 274. 

60 C.J. p 262 note 93. 


60. N.T.—^Beekman v. Third Ave. R. 
Co., 43 N.T.S. 174, 13 App.Dlv. 279, 
affirmed 47 N.E. 277, 163 N.T. 144. 

61. N.T.—^Beekman v. Third Ave. R. 
Co., supra. 

62. N.T.—Shephard v. Metropolitan 
Elevated R. Co., 31 N.T.S. 637, 82 
Hun 527, affirmed 42 N.E. 726, 147 
N.T. 685, reargument denied 42 N, 
E. 726, 147 N.T. 713. 

63. N.T.—^Farley v. Manhattan Ry. 
Co., 102 N.T.S. 330, 117 App.Dlv. 
248, 38 N.T.Civ.Proc. 469. 

64. Tex.—^Mangan v. Texas Transp. 
Co., 44 S.W. 998, 18 Tex.CivALpp. 
478. 

60 C.J. p 252 note 97. 


Suburban Ry. Co., 33 So. 685, 135 
Ala. 552, 93 Am.S.R. 42. 

N.J.—^Hogencamp v. Paterson Horse 
R. Co., 17 N.J.Eq. 83. 

66. Ala.—^Baker v. Selma Street & 
Suburban Ry, Co., 33 So. 685, 135 
Ala. 552, 93 Am.S.R. 42. 

60 C.J. p 252 note 99. 

67. Wis.—^Tounkin v. Milwaukee 

Light, etc., Co., 98 N.W. 216, 120 
Wis. 477. 

60 C.J. p 252 note 2. 

68. N.T.—^Kennedy v. Mineola, etc., 
Traction Co., 71 N.E. 102, 178 N.T. 
508. 

60 C.J. P 252 note 4. 

69. Ala.—^Baker v. Selma St, etc., R. 
Co., 33 So. 685, 135 Ala. 552, 93 
Am.S.R. 42. 


65. Ala.—^Baker v. Selma Street & 
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ferent in kind from that sustained by the general 
public.*^® It has been held, however, that, when 
lack of authority to construet the road is alleged, 
the burden is then on the company to show its au- 
thorityJi Where plaintiffs contend that the county 
authorities have not given their consent for the rail- 
way company to appropriate that part of the pub- 
lic road of the county between two cities, and that, 
therefore, it will be impossible for the company 
to construet and operate a continuous road as con- 
templated, evidence that, if there should be any 
difficulty in obtaining the consent of the county au¬ 
thorities the company could and would acquire the 
property contiguous to such public road is admissi- 

ble.'^2 

Decree. Where the company does not begin to 
construet its road until after its franchise .therefor 
has expired, an owner of property abutting on the 
line of the proposed road tmder process of con- 
struction is entitled to a continuance of a temporary 
injunction during the pendency of an action per- 
petually to enjoin the construction of the road.'^3 
Where the company has been enjoined from op- 
erating its road because the necessary consent of 
the county court has not been obtained, it is not 
error to refuse to modify the decree so as to allow 
the company permission to use one side of the Street, 
instead of the center, since such modification would 
be granting the company a right which it could ob- 
tain only from the county court.74 On rendition 


of a decree for damages in making an excavation 
in front of plaintiff^s premises and in constructing 
and maintaining a Street railroad and enjoining its 
further maintenance, damages should not be award- 
ed for permanent injury, but only for the injury 
done up to the time of the decree.*^® 

§ 102. -Actions for Damages 

In defense of an action by an abutting owner to re- 
cover for injuries sustained by him by the unauthorized 
construction and operation of a Street railroad in a Street 
on which his property abuts, it cannot be set up as a 
defense that the road is liable to abatement as a nul- 
sance. 

In defense of an action for damages, by an abut¬ 
ting owner to recover for injuries sustained by 
him by the unauthorized construction and operation 
of a Street railroad in a Street on which his prop¬ 
erty abuts, it cannot be set up as a defense that the 
road is liable to abatement as a nuisance; defend¬ 
ant, having availed itself of the grant of authority, 
is estopped to question its validity.76 

Pleadings and evidence, Rules goveming plead- 
ings,’^'^ and burden of proof,^^ and admissibility*^® of 
evidence in actions for damages generally apply 
in actions by abutting owners to recover damages 
resulting from the unauthorized construction or 
operation of Street railroads in front of their prem¬ 
ises. 


Vn. CONSTRUCTION, MAINTENANCE, ANU EQUIPMENT 
A. IN GENERAL 


§ 103. Duty to Construet 

While a Street railroad company may under some cir- 
cumstances be obligated to construet a Street railroad 
line, and may be compelled to act by appropriate remedy, 
mere authority to construet imposes no positive obliga- 
tion on the company to do so. 


While a Street railroad company, by procuring 
the enactment of, and accepting, a statute grant¬ 
ing a franchise to construet a line, may be obligat¬ 
ed to construet such line,80 mere authority to con¬ 
struet a Street railroad is permissive only, and im- 


70. Ala.—^Baker v. Selma St., etc., R 
Co., supra. 

60 C.J. p 252 note 6. 

71- Pa.—Curry v. Plttsburgh, H. B. 
& N. C. Ry. Co.. 96 A. 821. 261 Pa. 
340. 

60 C.J. P 262 note 7. 

-72; Ga.—^Almand v. Atlanta Consol. 
SL R Oo.. 84 S.E. 6. 108 Ga. 417. 

73. N.T.—^Manton v. South Shore 
Traction Co.. 106 N.T.S. 82,121 App. 
Div. 410. 


74. Mo.—Swlnhart v. St. Louis, etc., 
R Co., 105 S.W. 1043, 207 Mo. 423. 

75. Miss.—Merldian Light & Ry. Co. 
V. Slaughter, 53 So. 952, 98 Miss. 
420. 

60 C.J. p 253 note 11. 

76. 111.—^Doane v. Lake St. EL R. 
Co.. 46 N.E. 520, 166 111. 610, 66 
Am.S.R 266. 36 L..RA. 97. 

77. Ala.—^Birmingham Ry., Light & 
Power Co, v. Long, 61 So. 11, 7 Ala. 
App. 667. 

60 C.J. p 249 note 65. 
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78. Mo.—^Egan v. United Rys. Co. 
of St. Louis, App., 227 S.W. 126. 

60 C.J. p 249 note 66. 

79. Pa.—^Ickes v. Ambridge, L. & E. 
St. Ry. Co., 93 A. 488, 247 Pa. 392. 

60 C.J. p 249 note 67. 

80. N.T.—^People v. Broadway R. 
Co., 26 N.B. 961, 126 N.T. 29, 26 
Abb.N.Cas. 407. 

Duty to construet extensions see su¬ 
pra 5 83. 

iDuty to operate see Infra (5 177-179. 
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poses no positive obligation on the company to do 
so.^i If, however, the company builds at ali, it 
has no right to stop when it has finished a part, 
and operate its cars on that part, but is bound to go 
on and complete the road in its entirety,82 where, 
by the terms of its contract with the municipality, 
the company is obliged to complete the road.83 The 
company’s failure strictly to comply with a provi- 
sion of the ordinance, granting permission to con¬ 
struet the line, for a formal acceptance of such or¬ 
dinance, does not necessarily prevent the existence 
of the duty to construct.^^ 

Extent of duty, Where the franchise or ordi¬ 
nance authorizing construction makes the necessity 
for construction contingent on the existence of cer- 
tain conditions, the grantee of the right or privilege 
is not obliged to construet in the absence of the ex¬ 
istence of such conditions.^5 There is no public 
duty to perform an act forbidden by a state statute, 
notwithstanding the ordinance granting permission 
to construet involves the performance of such acL^S 

Bond for completion. It is proper for the mu- 
nicipal authorities to require the giving of a bond 
to secure the performance of a condition for the 
proper completion of the road,®'^ and such a bond 
when given to secure the proper completion of a 
railroad in accordance with the terms and conditions 
of a valid franchise is valid.38 If the franchise is 
invalid, there is no consideration for the bond, and 
it is of no effect.®^ So, also, if the franchise does 
not become operative or is forfeited, because of non- 
compliance with a condition precedent, a surety on 
a bond given to cover the construction of the road 


is not liable thereon.®® 

What constitutes construction, A contract by 
which a person agrees to pay to a Street railroad 
company a specified amount after the completion of 
the railroad to a certain point must receive a rea- 
sonable construction,®^ and is sufficiently complied 
with where, for a portion of the route involved, the 
company acquires the right to use the tracks of 
another company pursuant to a statute which was 
in force when the contract was made.®^ 

What company oUigated. A Street railroad com¬ 
pany which succeeds to the rights, franchises, priv- 
ileges, and obligations of another company rests 
under the same duty to construet the line as was 
imposed on its predecessor.®® 

Termination of, or discharge from, duty, A com¬ 
pany or its successor is not relieved of the formeris 
duty to construet or to complete its line merely by 
the fact that it has failed to complete it within the 
time fixed by the municipal authorities for comple¬ 
tion,®4 by the fact that, after a failure to complete 
construction within the time limited, the municipality 
fails to act on a proposed ordinance extending the 
time, when the municipality has always insisted on 
performance,®5 or by the fact that it stops work 
under circumstances within the specific terms of a 
provision of the ordinance granting permission to 
construet, that if the company so stops work the 
permission shall be null and void, where the mu¬ 
nicipality insists on completion.®® 

Remedies, Where a railroad company is bound 
by law to construet a line, ordinarily it may be 


81. Conn.—State v. New Tork, etc., 
R. Co., 71 A. 942, 81 Conn. 646. 

60 C.J. p 253 note 14. 

82. Conn.—State v. New TorlK, etc., 
R. Co„ supra. 

60 C.J. p 253 note 15. 

83. Pa.—^Martin v. Second, etc., St 
Pass. R. Co., 8 Phila. 816. 

60 C.J. p 253 note 16. 

84. N.J.—^Hamllton Tp. In Mercer 
County v. Mercer County Tractlon 
Co., 97 A. 61, 88 N.J.Law 485, re«- 
versed on other grounds 102 A. 8, 
90 N.J.Law 631. 

60 C.J. p 253 note 17. 

85. m. —People V. Chlcagro West 
Div. R. Co., 7 N.B. 116, 118 111. 118. 

fiO C.J. P 258 note 18. 

86. N.J.—^Hamilton Tp. ▼. Mercer 
County Tractlon Co., 102 A. 8, 90 
N.J.Law 681. 

60 CJ*. P 268 note 19» 


87. N.T.—Village of Phoenix v. Gan- 
nan, 88 N.B. 1066, 195 N.T. 471. 

60 C.J. p 253 note 20. 

88. N.Y.—Village of Phoenix v, Gan- 
nan, supra. 

60 C.J. p 253 note 21. 

89. N.T.—Vlllaere of Phoenix v. Gan- 
nan, supra. 

90. Cal.—Town of MIU Valley v. 
National Surety Cb., 182 P. 459, 41 
OaLApp. 640. 

Befusal of oomnilffslo& to appxove 
The rule of the text applies where 
the franchise does not become effec¬ 
tive because of the refusal of a des- 
lgns.ted commlssion to erlve its ap- 
proval, even though the company had 
commenced work In antlclpation of 
belng grranted such approval,—^Town 
of Mill Valley v. National Surety 
Co., supra. 

91. Cal.—^Los Angeles Tractlon Co, 

22Q 


V. Wilshire, 67 P. 1086, 186 Cal. 
654. 

92. Cal.—^Los Angeles Tractlon Co. 
V. Wilshire, supra. 

60 C.J. p 264 note 27. 

93. Conn.—State v. New York, etc.^ 
R. Co., 71 A. 942, 81 Conn. 645. 

N.J.—Hamilton Tp. in Mercer Coun¬ 
ty v. Mercer County Traction Co.^ 
97 A. 61. 88 N.J.Law 486, reversed 
on other grounds 102 A. 3, 90 N.J. 
Law 631. 

94b Conn.—State v. New York, etc., 
R. Co., 71 A. 942, 81 Conn. 646. 

95. N.J.—^Hamilton Tp. in Mercer 
County V. Mercer County Tractlon 
Co., 97 A. 61, 88 N.J.Law 486, re- 
versed on other grounds 102 A. 8, 
90 N.J.Law 631. 

96. N.J.—Hamilton Tp, in Mercer 
County V. Mercer County Tractlon 
Co., supra. 
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compelled to act, by an appropriate remedy,*^ even 
where relief is sought by a private individual whose 
property rights are involved.88 

§ 104. Time for Construction 

Construction of a Street railroad shouid begin or be 
completed wlthin the time limited by charter op other 
statutory provisione or ordinances, or within a reason- 
abie time if there Is no prescribed time limit. 

The time for construction may be limited by 
charter or other statutory provisions or ordinanc¬ 
es,and, where the time is so limited, any con¬ 
struction of the road after the expiration of the 
specified time is unauthorized,! and may be en- 
joined.2 Even though the consent to construet a 
Street railroad prescribes no time limit, the right 
must be exercised within a reasonable time,^ and 
in such case the company may, by long delay in 
commencing construction, lose the right to claim 
the benefit of the consent'^ 

Authority and duty to fix and extend limitation, 
Usually the municipal authorities may properly im- 
pose as a condition to the granting of a franchise 
or consent that the construction of the road shall 
be completed and that it shall be put in operation 
within a designated time,6 although the period fixed 
by the local authorities for completion of construc¬ 
tion is less than that designated in a statute pro- 
viding that unless a railroad is constructed within 
a given time such failure may work a forfeiture 


of its franchise,® or requiring that the company shall 
complete its road within two years after consent 
of the local authorities unless the time shall be ex- 
tended by such authorities.’^ The time specified 
is not irrevocable, but may be extended by the 
power that fixed it,® except that when fixed by 
statute a different period cannot be fixed in the 
grant of the use of streets by local authorities.® 

Excuses for delay, While the failure of a Street 
railroad company to construet a certain part of its 
line within the time limited is not necessarily ex- 
cused by the pendency of legal proceedings which 
prevented the completion of another part, the non- 
construction of which does not affect the desirabil- 
ity or convenience of constructing the part first men- 
tioned,^® in general, time unavoidably consumed 
by legal proceedings shouid not be deemed a part of, 
but shouid be added to, the time limit,and a valid 
provision in the authorization for the construction 
of a Street railroad, prepared by public officers, that 
the period of unavoidable delays shall not be in- 
cluded in the limited period for construction, may 
be given effect^® 

Security for construction, Where there is a fail¬ 
ure to commence or complete the road within the 
time limited, the municipality concerned may claim 
the benefit of a bond given,or of a deposit made,l^ 
to secure the completion within such time. Recov- 
ery on a bond has been denied, 'however, where the 
construction of the road was prevented by the re- 


97. Minn.—State v. St. Paul City Ry. 
Co., 135 N.W. 976, 117 Mlnn. 316, 
Anzi.Caa.l913D 139. 

Mandamus to compel Street railroad 
company to construet Une see Man¬ 
damus § 231 e. 

Xttjtuiotloii 

Pa.—^Martin v. Second, etc., St. Pass. 
• R. Co.. 3 Phlla. 316. 

98. Pa.—^Martin v. Second, etc., St. 
Pass. R. Co., supra. 

99. N.T.—^People v. Broadway R. 
Co., 2$ N.E. 961, 126 N.T. 29, 26 
Abb.N.Cas. 407. 

60 C.J. p 254 notes 37-38. 

Failure to begin or complete road 
within time limited as working for¬ 
feiture of corporate powers and 
franchises of company see supra § 
92. 

1. Md.—State V. Latrobe, 81 A. 788, 
81 Md. 222. 

N.T.—Auchincloss v. Metropolitan Bl. 
R. Co.. 74 N.T.S. 634, 69 App.Div. 
63. 

8. N.T.—^Dusenberpy v. New York, 


etc., Traction Co., 61 N.T.S. 420, 
46 App.Div. 267. 

60 C.J. p 255 note 40. 

3. N.T.—^New York v. Bryan, 89 N. 
E. 467, 196 N.T. 158. 

4. IU.—^East St. Louis Connectlng R. 
Co. V. East St. Liouis, 55 N.B. 533, 
182 IlL 433. 

5. Conn.—State v. New York, etc., 

R. Co.. 71 A. 942. 81 Conn. 645. 

60 C.J. p 255 note 44. 

Bnty to fiz time devolved on. com- 
mlssioners 

N.T.—In re Kings County EI. R. Co., 
13 NE. 18, 105 N.T. 97. 

60 C.J. p 255 note 47. 

e. N.T.—South Shore Traction Co. 
V. Town of Brookhaven, 102 N.T. 

S. 76. 116 App.Div. 749. 

60 C.J. p 255 note 45. 

7. Pa—^Plymouth Tp. v. Chestnut 
Hili & N. Ry. Co., 32 A- 19, 168 Pa 
181. 

8. 111.—^McNell V. Chicago City R. 
Co., 61 IlL 160. 

60 C.j. p 255 note 48. 


Fartlonlar statntes eztexLdlng tlm» 
constrned 

N.T.—^People v. Broadway R. Co., 26 
N.E. 961, 126 N.T. 29, 26 Abb.N 
Cas. 407. 

60 C.J. p 255 note 50. 

9. Cal.—^People v. Sutter St. R. Co., 
49 P. 736, 117 Cal. 604. 

Pa—^Plymouth Tp. v. Chestnut HilU 
etc., R. Co., 4 PaDist. 8, 15 Pa. 
Co. 442. 

10. 111.—Blocki V. People, 77 N.E. 
172, 220 111. 444. 

11- 111.—Blocki V. People, supra 
60 C.J. p 256 note 52. 

12. N.Y.—^In re Kings County EI. 
R. Co., 13 N.E. 18, 105 N.T. 97. 

60 C.J. p 256 note 53. 

13. Ky.—Scotfs Adm*ra v. City of 
Mayfleld, 155 S.W. 376, 153 Ky. 
278. 

60 C.J. p 256 note 54. 

14. Tex.—Spencer v. City of Pales- 
tlne, 116 S.W. 857, 54 Tex.CivJ^PP. 
392. 

60 C.J. p 266 note 55. 
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fusal of requisite consents by municipalities other 
than the one to which the bond was given,^® and 
the right to claim the benefit of a deposit may 
be waived by the municipality for whose benefit it 
was made.^® 

§ 105. Plan and Mode of Construction 

a. In general 

b. Manner of construction as creating 

nuisance 

a. In Greneral 

Uniess llmlted by charter op other statutory provision 
or by ordinance, a Street railroad company has large 
discretionary powers wlth respect to the plan and mode 
cf construction of the railroad, but shouid construet the 
road in such manner as to do as littie injury as is reason- 
ably possible. 

Unless limited by charter or other statutory pro¬ 
vision or by ordinance, a railroad company or oth¬ 
er entity entitled to construet a Street railroad may 
begin the construction of the road in any part of 
the route, whether it is the charter route or an ex- 
tension may lay its tracks^® and place its poles^® 
on such part o£ the Street as is deemed best; need 
not lay any particular style of rail ;20 may change 
the style of rail^i and the gauge^^ originally adopt- 
ed; may change the line from double to single 


track;23 and may install equipment reasonably re- 
quired to insure the safe and proper operation of 
its road.24 So, when it is given an election, the 
company may choose either of two ways of lay- 
ing tracks.25 

Even in the absence of an obligation created by 
statute or ordinance,^8 a Street railroad company 
must construet its road, 27 including the laying of 
rails28 and the placing of poles and wires,29 in 
such manner as to do as littie injury to the Street, 
and to offer as littie hindrance or to present as 
littie danger, in respect of public travel thereon, 
as is reasonably possible. 

Agreement for payment of specified sum by pri¬ 
vate individuaL A stipulation in an agreement by 
a private individual for payment of a specified 
sum to a Street railroad company on the completion 
of a double track railroad has been held sufficiently 
complied with notwithstanding only a single track 
was constructed where the railroad tumed a cor- 

ner.20 

b. Manner of Construction as Creating Nuisance 

A Street railroad bulit by authority of law and In a 
lawfui manner Is not a nuisance, but an unauthorized 
or uniawfui construction may constitute a nuisance. 

A Street railroad built by authority of law and 


15. Pa.—^Borough of Monaca v. Mon- 
aca & A. St. Ry. Co.. 93 A. 344, 247 
Pa, 242. 

16. U.S.—Brady v. South Shore 
Traction Co., D.C.N.Y., 233 F. 778, 
amrined 238 F. 1007. 161 C.C.A. 
668 . 

17. Pa.—^Hannum v. Media, etc., 
Electric R. Co., 8 Del.Co. 91. 

Municipal regulation in general see 
infra § 106. 

18. Wis.—State V. Braman, 178 N. 
W. 301, 172 Wis. 131. 

60 C.J. p 266 note 60. 

19. N.T.—Stern v. International Ry. 
Co., 115 N.E. 769, 220 N.Y. 284, 2 A. 
L.R. 487. 

2CK Pa.—Berks, etc., Turnpike Road 
V. Lehanon, etc., St. R. Co., 3 Pa, 
Dist. 66. 

21. Pa.—^Baston, etc., R. Co. v. Bast- 
on, 19 A. 486, 133 Pa. 606, 19 Am. 
S.R. 668. 

60 C.J. p 266 note 63. 

22.. Colo.—Denver, etc., R. Co. v. 
Barsoloux, 26 P. 166, 16 Colo. 290, 
10 L..R.A. 89. 

60 C.J. p 266 note 64. 


Authority of municipality to require 
change of gauge see infra § 107. 

23. Ind.—City of Vincennes v. Vin- 
cennes Traction Co., 120 N.E. 27, 
187 Ind. 498. 

24- N.Y.—^Empire City Subway Co. 
V. Broadway, etc., R. Co., 33 N.Y.S. 
1066, 87 Hun 279, afflrmed 54 N.E. 
1092, 169 N.Y. 666. 

60 C.J. p 266 note 66. 

25. Mich.—^Falls v. Grand Rapids, 
G. H. & M. Ry. Co., 166 N.W. 648, 
189 Mich. 644. 

60 C.J. p 256 note 67. 

Dlscretlon allowed 'by statnte 
N.Y.—In re Brooklyn EI. R. Co., 26 
N.E. 474, 126 N.Y. 434. 

60 C.J. p 257 note 68. 

26. Ala,—^Birmingham, E. & B. R. 
Co. V. 'Stagg, 72 So. 164, 196 Ala. 
612. 

60 C.J. p 267 notes 69-71. 

27. lowa.—Citizens' Ry. & Light Co. 
v. Forepaugh & Sells Bros.. Shows, 
128 N.W. 367, 149 lowa 355. 

60 C.J.,p 257 note 69. _ 

28. Pa,—Berks, etc., Turnpike Road 
V. Lebanon, etc., St. R. Co., 8 Pa. 
Dist. 66. 

60 C.J. p 257 note 70. 
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Jolnt use of streets by two companles 
Where two companies have a right 
to place ralls in, and to use, a Street 
each is bound to place its ralls so 
that the public may have the benefit, 
which may be derlved from such 
Joint use. 

111.—General Electric R. Co. v. Chi- 
cago City R. Co., 66 111,App. 362— 
Chicago, etc., R. Co. v. West Chl- 
cago St. R. Co., 63 IlLApp. 464. 

29. Del.—Wagner v. People's Ry. 
Co., 76 A. 610, 23 Del. 393. 

60 C.J. p 257 note 71. 

Avoidlng coutact with other eleotrlo 
wlres 

A company operatlng an electrlc 
Street railroad is bound to use rea- 
sonable care so to place its poles and 
wires, and to adopt all such ordinary 
and usual appliances and methods, as 
to avoid contact with other wlres 
which transmit electric current.— 
Central Pennsylvanla Tei., etc., Co. 
V. Wllkes-Baire;' etc.,. R; Co.,-11 Pa. 
Co. 417. 

30. Cal,—^Los Angeles Traction Co. 
V. Wllshire, 67 P. 1086, 135 CaL 
364. 
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in a lawful manner is not a nuisance, and, there- 
fore, can work no legal injury, either to the public 
or to any private individnal.^i It may occasion 
inconvenience or loss, or may depreciate the value 
of property, and render its enjoyment incommodi- 
ous and almost impossible, yet this is damn um abs¬ 
que injuria.82 

The construction and maintenance of a Street 
railroad along the public streets of a city, without 
authority of law, or in an unlawful manner, may, 
however, constitute a nuisance.33 So a Street rail¬ 
road may constitute a nuisance where the rails un- 
duly project above the surface of the Street or 

road.34 

§ 106. — Mimicipal and State Regulation 

A Street railroad company must comply with valld 
regulations or requirements of state or municfpal au- 
thorltles as to the method or ‘iriode of construction. 

It is the duty of a Street railroad company to com¬ 
ply with valid regulations or requirements of state 
or municipal authorities as to the method or mode 
of construction.36 Usually a municipality has au¬ 
thority to make reasonable regulations as to the 
manner in which a Street railroad company, em- 
powered by its charter or other statute to occupy 
the streets of the municipality, shall lay its tracks 


in the public streets, even though the charter is 
silent on the subject.^® Under some statutes des- 
ignated commissioners are authorized to formulate 
pians for the construction of Street railroads.®^ 

Express statutory provisions conferring author¬ 
ity on a municipality will be given effect when the 
authority is properly exercised.®® Where the con- 
sent and approval of the municipal authorities are 
tiecessary to the construction of a Street railroad» 
they may, as a condition to the granting of such 
consent or approval, impose such reasonable terms 
and conditions as the public interests may require.®^ 
The power of the municipality does not, however, 
extend to matters not included by the legislature,^^^ 
and conditions which the municipal authorities 'have 
no power to impose are void.^^ So where a fran- 
chise granted by a municipality includes the right 
to construet turnouts, sidetracks, and switches, the 
approval of the plan of construction is not neces- 

sarily required.^2 

Where a Street railroad company authorized to 
construet tracks in the streets of a municipality 
departs from the plan adopted by the municipality 
for the construction thereof, the municipality may 
compel conformity to the plan adopted,^3 or it may 
ratify the variation by a formal change of plan^^ 
or by informal acquiescence.*^® 


31. U.S.—CuiTler v. West Side EI. 
Patent R. Co., C.C.N.T., 6 F.Cas. 
No.3,493, 6 Blatchf. 487. 

60 C.J. p 262 note 36. 

Nuisance from operatlon of Street 
rallroads see Nulsances 9 67. 

PosltloiL of troUegr poles 

(1) Where electrlc railroad com¬ 
pany Is authorized to locate trolley 
poles along Street they are not nul¬ 
sances.—Townsend v. Georgla Power 
Co.. 160 S.E. 712. 44 Ga.App. 132-<- 
60 C.J. p 262 note 36 [b]. 

(2) Thus, trolley pole placed with- 
In flve inches of traveled portlon of 
twenty-seven-foot Street, by dlrec- 
tlon of municipal authorities. does 
not constitute nuisance.—Townsend 
V. Georgla Power Co., supra. 

(3) Construction of Street rail¬ 
road with trolley poles between 
tracks in center of Street bridge, as 
authorized by city authorities pursu- 
ant to franchlse ordlnance, cannot be 
treated as public nuisance.—^Meese v. 
Goodman. 176 A. 621, 167 Md. 668, 98 
A.L..R. 480. 

32. Pa.—^Faust ▼. Passenger R. Co., 
3 Phlla. 164. 

33. Kan.—Longenecker v. Wlchlta 
R. & Light Co., 102 P. 492, 80 Kan. 
413. 

60 aj. p 268 note 89. 


34. Pa.—^In re Street Railways, 25 
Pa.Bist 439. 

Street railroad as nuisance where 
rails unduly project above surface 
of road or otherwise become dan- 
gerous for want of repair see infra 
S 111. 

35. Cal.—Finch v. Riverside, etc., R. 
Co., 25 P. 765, 87 Cal. 697. 

60 C.J. p 258 note 91. 

36. Wis.—State v. Janesville St. R. 
Co.. 57 N.W. 970, 87 Wis. 72, 41 
Am.S.R. 23. 22 B.RA. 759. 

60 C. J. p 267 note 78. 

Changes in construction and removal 
of tracks see infra 9 107. 

Statutory and municipal regulation 
of operation see infra 9§ 160-184. 

Authority held to extend toi 

(1) Gauge of tracks.—City of Wa- 
terloo V. Waterloo Street Ry. Co., 32 
N.W. 329, 71 lowa 193. 

(2) Number of tracks.—^Baltlmore 
V. Baltimore Trust, etc., Co., Md.. 17 
S.Ct. 696, 166 U.S. 673, 41 L.Bd. 1160 
—60 C.J. p 267 note 81. 

(3) Type of rall to be used.—Pas- 
senger R. Co. v. Easton, 7 Pa.Co. 577 
—60 C.J. p 257 note 80. 

37. N.T.—^Matter of Klngs County 
EI. R. Co., 19 N.E. 654, 112 N.T. 47. 

60 C.J. p 259 note 98. 


Public Service commission 
N.T.—In re Public Service Commis¬ 
sion, 139 N.T.S. 982, 164 App.Div. 
687. 

60 C.jr. p 259 note 1 [a]. 

38. Mass.—Gardner v. Templeton St. 
R. Co.. 68 N.E. 340, 184 Mass. 294. 

60 C.J. p 258 note 84. 

39. Va.—Wagner v. Bristol Belt 
Line Ry. Co., 62 S.E. 391, 108 Va. 
694, 25 L..R.A.,N.S., 1278. 

60 C.J. p 258 note 85. 

40. Ind.—City of Vincennes v. Vln- 
cennes Tractlon Co., 120 N.E. 27, 
187 Ind. 498. 

41. Conn.—^Fair Haven, etc., R. Co. 

V, New Haven, 49 A. 863, 74 Conn. 

102 . 

60 C.J. p 258 note 88. 

42. Wis.—State v. Braman, 178 N. 

W. 301, 172 Wis. 131. 

43. Conn.—State v. Hartford St R 
Co., 56 A- 606, 76 Conn. 174. 

44. Conn.—State v. HBirtford St. R. 
Co., supra. 

45. Pa.—^Bridgewater v. Beaver 

Valley Traction Co., 63 A. 796, 214 
Pa, 343. 
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Reasonahle exercise of power, The regulatory 
powers of a municipality may not be exercised m 
an unreasonable manner,46 but where conditions 
imposed by a municipality are reasonable, and oth- 
erwise valid, the discretion of the municipal au- 
thorities in this respect cannot be controlled by 
the courts>7 Even though a statute conferring on 
a public utility commission the power to determine 
the number of tracks to be laid by any Street rail- 
way on a bridge contains no specific provisions as 
to the rules to govern the determination of the com¬ 
mission, such statute has been so construed as not 
to permit an arbitrary determination by the com¬ 
mission, but to require that its determination shall 
be based on a finding of public convenience, neces- 
sity, or safety.^S 

Necessity for exercise of power, A municipality 
may not refuse to exercise its power of regulation 
of Street railroads;^^ nor can it deprive itself by 
contract of the right to exercise the power.®® A 
statutory provision that, when a municipality au- 
thorizes the use of poles, it “ma/’ prescribe the 
manner in which, and the places where, such poles 
shall be located and the manner in which wires 
shall be strung has been construed as mandatory.®! 


§ 107. —• Relocation of Tracks and Other 
Changes Required or Authorized by 
Public Authorities 

a. In general 

b. Municipal or local authorities 
a. Ih G^eneral 

Public officers or bodies duly authorized have power 
to require or authorize reasonable changes In the con- 
struction of Street railroads where the public interest 
or convenience requires such changes. 

The power of public officers or bodies, duly au¬ 
thorized, to require or authorize reasonable chang¬ 
es in the construction of Street railroads where 
the public interest or convenience requires such 
changes has frequently been recognized,®^ at least 
where the power has duly been reserved by stat¬ 
ute and conferred on the public authorities who 
seek to exercise such power.®3 Thus, in general, a 
Street railroad company holds its franchise subject 
to the obligation to relocate its tracks in a Street 
occupied by it,®^ and under some statutes a relo¬ 
cation is required where the public road on which 
the tracks are located is improved.®® In the due 
exercise of the police power, the state may require 
such a relocation.®® The question as to whether 
the cost of relocation must be borne by the Street 
railroad company may depend on the construction of 
1 the statute providing for relocation.®*^ 


46. Wis.—Eastem Wisconsin R., 
etc., Co. V. Hackett, 115 N.W. 376, 
136 Wls. 464. 

47. M&lss. —Gardner v. Templeton St. 
R. Ca. 68 N.H. 340. 184 Mass. 294. 

60 C.JT. p 258 note 95. 

48. Conn.—Appeal of Connectlcut 
Co., 94 A. 992, 89 Conn. 528. 

60 O.J. p 259 note 2. 

49. Kiy.—^Louisvllle City Ry. Co. v. 
City of Louisvllle, 8 Bush 416. 

50. Ky.—^Lioulsvllle City Ry. Co. v. 
City of Lioulsvllle, supra. 

51. N.J.—^Kennelly v. Jersey City, 30 
A. 631, 67 N.J.Law 293, 26 L.H.A. 
281. 

52. Mich.—^Detroit v. Ft. Wayne and 
Elmwood St. R. Co., 61 N.W. 688, 
90 Mlcb. 646. 

60 C.J. p 259 note 5. 

Removal of tracks see Infra S 109. 

Temporary chanae pendln^ grade 
crosslnfiT eUmlnatloiL work 
N.T.—Tllton V. State, 12 N‘.T.S.2d 878, 
171 Misc. 391, afflrmed 20 N‘.T.S.2d 
76, 259 App.Dlv. 607, affirmed Tllton 
V. State of New York, 83 N.E.2d 
640, 285 N.T. 601. 

53. Ala.—State v. Alabama City, a. 


& A Ry. Co., 66 So. 176, 172 Ala. 
126, Ann.Cas.l913D 696. 

60 C.J. p 269 note 6. 

54. Ind.—^Hammond, W. & E. C. Ry. 
Co. V. State Highway Commission, 
162 N.E. 806, 154 N.B. 20, 198 Ind. 
456. 

60 C.J. p 259 note 7. 

Conformlty of tracks on change of 
grade see Infra § 120. 

55. Ohlo.—State v. Columbus, Dela- 
waxe & Marion Electric Co., 133 N. 

' E. 487, 103 Ohlo St. 280. 

60 C.J. p 260 note 8. 

56- Ind.—^Hammond, W. & B. C. Ry. 
Co. V, State Highway Commission, 
152 N.E. 806, 164 N.B. 20, 198 Ind. 
456. 

60 C.J. p 260 note 9. 

67. D.C.—^Dlstrlct of Columbla v. 
Georgetown & T. Ry. Co., 41 F.2d 
424, 69 App.D.C. 335. 

60 C.J. p 261 note 18. 

TTnder statntM governiii^ grade 
oroBslng eUmlnatdon and providing 
that state shall be liable for “dam- 
age to property not acquired as above 
provlded,'* the quoted phrase does 
not Include damages to owner of 
Street railroad, conslstlng in cost of 
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j providing temporary substituted 
I Service by constructing temporary 
tracks necessitated by temporary 
closing of streets.—^Tllton v. State, 
20 N.Y.S.2d 76, 269 App.Dlv. 607, af¬ 
firmed Tllton V. State of New York, 
33 N.E.2d 640, 285 N.T. 601. 

Relocation of power oables 

(1) Statute authorizlng clty to con- 
demn right to remove spur of elevat- 
ed railroad was held to Impose duty 
on railroad, not clty, to remove pow¬ 
er cables from condemned structure 
and place them underground, and to 
bear cost and expense thereof In flrst 
Instance, ultimate dlspositlon of such 
cost and expense being determinable 
In condemnation proceedlng.—City of 
New York v. Murray, 8 N.E2d 29, 
273 N.T. 447. 

(2) The statute should be strlctly 
construed.—City of New York v. 
Murray, 288 N.T.S. 1026, 248 App. 
Div. 102, reversed on other grounds 
8 N.E.2d 29, 273 N.T. 447. 
Condemnation of right of way 

In securing removal of streetcar 
tracks to aJlow for Street wldenlng to 
care for heavy trajfflc, clty dld not 
need to condemn old right of way.— 
People V, Chlcago City Ry. Co., 166 
N.E. 781, 324 IU. 618,* 
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Authority of state boards or commissions. The 
authority of state public utility boards or commis- 
sions to direct certain structural changes may be 
exercised under some statutes.^® The mere shifting 
of tracks to the center of the streets is not a relo- 
cation of a railroad within the meaning of certain 
statutes conferring authority on the railroad com- 
mission,59 and under some statutes the state roads 
commission is not empowered to compel a Street 
railroad company to make a relocation of its tracks 
at its own expense, required by improvements made 
by the commission.^o 

b. Municipal or Local Anthorities 

Municlpal or local authorities have power to require 
or authorize reasonable changes In the construction of 
Street rallroads where the legislatore has delegated such 
power to them or where such authority has been duly 
reserved and the public interests demand. 

A municipality may require a relocation of the 
tracks of a Street railroad where the legislature has 
delegated to it the police power in this respect;®^ 
and an ordinance repealing an earlier ordinance, 
and requiring a new location of tracks, does not 
constitute an unlawful impairment of contract ob- 
ligations where it is enacted in the exercise of rea¬ 
sonable discretion for the convenience and safety 
of the public.®^ So, also, where authority in this 
respect has duly been reserved and the public inter¬ 
ests demand, a municipality may require such a re- 
location,®3 and a like rule applies where the legisla¬ 


ture has conferred on the municipality express au- 
thority in this regard.®^ 

A municipality may not require a relocation of 
tracks in the assumed exercise of the police power, 
in the absence of a due delegation to it by the leg¬ 
islature of such power;®® and, in the absence of 
such delegation, of other authority conferred by 
the legislature, and of a reservation of authority 
in this regard, a municipality may not require a re¬ 
location.®® So, where the charter of a Street rail¬ 
road company requires the location of its tracks 
in a certain part of the Street, local authorities may 
not require a relocation under general authority 
conferred on them to control the location of Street 
railroad tracks.®"^ Municipal authorities may, by 
acquiescence, lose the right to attack the relocation 
of tracks on the ground that they did not consent 
to such relocation.®® 

Relocation of suhway kiosks. Where the railroad 
company has, under its contract with the munici¬ 
pality, acquired the right to a fixed or specific lo¬ 
cation in public streets for its subway kiosks, and 
the location is, therefore, of the substance of its 
franchise, it has been held that the municipality 
may not, in the exercise of its general regulatory 
power in respect of public streets, require the rail¬ 
road company to relocate such kiosks,®® and that the 
state alone can require the company to make the 
change or authorize the municipality to act.^® 


68- N.T.—Callahan Estate v. Man¬ 
hattan Ry. Co., 153 N.T.S. 770, 168 

App.Div. 81. 

60 C.jr. p 262 note 27. 

Commission held anthorlzed to re- 
gnlxe: 

(1) Change of gauge.—^Inhahitants 
of Town of Phillipsburg v. Board of 
Public Utility Com’rs. 88 A. 1096, 85 
N.J.Law 141—60 C.J. p 262 note 32. 

(2) Relocation of poles and wires 
of a Street railroad at a safe dis- 
tance from wlres of another public 
utility.—^Western Union Telegraph 
Co. V. Burlington Tractlon Co., 99 A. 
4, 90 Vt. 506, Ann.Cas.l918B 841— 
60 C.JT. p 262 note 30. 

(3) Relocation of tracks.—Con- 
nectlcut Co. v. Town of Stainford, 110 
A. 554, 95 Conn. 26—60 C.J. p 262 
note 31. 

(4) Substltutlon of double tracks 
for a slngle track on a part of a 
Street railroad Une.—^Phoenix Ry. Co. 
of Arizona v. Geary, U.CAriz., 209 
P. 694, affirmed 36 S.Ct 45, 239 U.S. 
277, 60 L.Ed. 287—-60 C.J. p 262 note 
29. 


59. Wls.—Village of Walworth v. 
Chlcago, H. & G. Lr. Ry. Co., 208 
N.W. 877, 190 Wls. 379. 

60- Md.—^United Rys. & Electric Co. 
of Baltlmore v. State Roads Com¬ 
mission, 91 A. 552, 123 Md. 561. 

60 C.J, p 262 note 34. 

61. Hl.—^People V. Chlcago City Ry. 
Co., 155 N.E. 781, 324 HI. 618. 

60 C.J. p 260 note 10. 

Changes in. stmotores not condemned 
Statute authorlzlng clty to con- 
demn right to remove spur of elevat- 
ed railroad was held intended to re¬ 
quire approval by board of estlmate 
and transit commission of pians for 
changes In railway structures not 
condemned, where such changes were 
allegedly necessitated by removal of 
condemned structure, as condltion 
precedent to construction and main- 
tenance of new structures.—City of 
N^ew York v. Murray, 8 N.E.2d 29, 
273 N.Y. 447. 

62. lowa—SnoufCer v. Cedar Raplds 
R. Co.. 92 N.W. 79, 118 lowa 287. 

63. Mich.—City of Owosso v. Mich- 
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Igan United Rys. Co.. 167 N.W. 
919, 202 Mich. 37. 

60 C.J. p 260 note 12. 

64. N.T.—^People v. Geneva, W., S. 
F. & C. Li. Tractlon Co., 98 N.Y.S. 
719, 112 App.Div. 581, affirmed 78 
N.E. 1109, 186 N.T. 516. 

60 C.J. p 260 note 13. 

65. N.T.—^People v. New York R. 
Co., 112 N.E. 49, 217 N.T. 310. 

60 C.J. p 260 note 14. 

66. N.T.—^People v. New York R. 
Co., supra 

60 C.J. p 260 note 15. 

67. Md.—^Anne Arundel County 
Com’rs V. United Ry. & Electric 
Co., 72 A. 542, 109 Md. 377. 

60 C.J. p 261 note 16. 

68. P^p—Wllson Tp. v. Easton 
Transit Co., 101 A. 983, 258 Pa 266. 

60 C.J. p 261 note 17. 

69. N.T.—City of New York v. Hud- 
son & M. R. Co., 128 N.E. 152, 229 
N.T. 141. 

60 C.J. p 261 note 19. 

70. N.T.—City of New York v. Hud- 
son & M. R. Co., supra. 
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Relocation of poles. The authority of a munici¬ 
pali ty to require the relocation of the poles of a 
Street railroad company, which, although not dan- 
gerous when erected, subsequently become danger- 
ous, has been recognized, on the theory that the orig- 
inal location was not of the substance of the fran- 
chise.*^^ 

Chafige of gauge. In the absence of any reserved 
authority or statutory authorization, the munici- 
pality may not require a change of gauge.^^ 

Substitution of rails, While the courts, under cer- 
tain circumstances, have denied the authority of 
the municipality to require a substitution,^3 there 
is authority for the view that local authorities may 
require the substitution of rails where the existing 
rails are such as seriously to interfere with the use 
of the road by the public,'^^ and under due reser- 
vation of authority in this respect, the municipality 
may require such substitution.'^5 

Changes to permit use by another railroad com¬ 
pany. Where there is a valid contract between the 
municipality and a railroad company, in respect of 
the construction and equipment of the road, the 
company may not be required to make changes in 
order to permit the use of the road by another rail¬ 
road company, in the absence of any reservation of 
power in that regard.76 

Temporary bridge over tracks. In the absence of 
a delegation thereof by charter or statutoiy provi- 
sions a municipal board is without power, juris- 
diction, or authority to require the erection of a 


temporary pedestrian bridge across Street railroad 
tracks.*^ 7 


§ 108. —— Remedies 

Appropriate actlons may be pursued In the case of 
defaults or breaches of duty relating to the plan and 
mode of construction of Street railroads. 

Where a Street railroad company fails to comply 
with the conditions and restrictions imposed on it 
by statute or ordinance as to the plan and mode of 
construction, it may be compelled to do so by a suit 
in equity^s or, as shown in Mandamus § 231 e, 
by mandamus. So a municipality may sue to en- 
join a Street railroad company from unlawfully ob- 
structing a Street by the manner in which it is con- 
structing its tracks.*^® Where a contract exists be¬ 
tween the company and the municipality, it may be 
enforced by a mandatory injunction,®® or the mu¬ 
nicipality may sue for damages for a breach of the 
contract.^^ Likewise, a Street railroad company is 
entitled to an injunction to prevent unlawful inter- 
ference with the construction of its road by the mu¬ 
nicipal authorities if the acts of one of two 

companies constructing a railroad through the same 
Street amount to a public nuisance or obstruction 
of the way, it is for the public, and not for the 
other company, to complain, in the absence of spe- 
cial injury.33 A municipality may, under a char¬ 
ter provision authorizing it to cause any nuisance 
to be abated, abate an unauthorized Street railway 
under general ordinance,^^ but not under a resolu- 
tion aimed at one particular railway.35 An action by 


71- N.T.—stem v. International Ry. 
Co.. 116 N.E. 769, 220 N.T. 284. 

73. lowa.—^Des Molnes St. R. Co. v. 
Des Moines Broad Gauge R. Co., 
38 N.W. 496, 74 lowa 686. 

73- Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 867, 98 
Vt. 24. 

60 C.J. p 261 note 23. 

74. N.J.—State v. Trenton Passenger 
Ry. Co., 31 A. 238, 67 N.J.Law 216. 

f 

75. Ala—State v. Alabama City, G. 
& A. Ry. Co., 66 So. 176, 172 Ala 
125, Ann.Cas.l913D 696. 

60 C.J. p 261 note 25. 

76. N.T.—^People ex rei. Delaney v. 
Interborougli Rapid Transit Co., 
183 N.Y.S. 864, 192 App.Div. 460, 
appeal dismlssed 180 N.E. 892, 230 
IT.Y. 568. 

60 C.J. p 261 note 26. 

77. N.Y.—^In re Proposed Change In 
Map to Establlsh Temporary Pe¬ 


destrian Bridge In East 103d Street, 
Borough of Brooklyn, 287 N.Y.S. 
377, 247 App.Div. 913, afilrmed In 
re Temporary Pedestrian Bridge in 
East One Hundred & Thlrd St. 
Across Turnbull Ave. and Across 
Tracts of New York Rapid Transit 
Corp. in Borough of Brooklyn, 4 
N.B.2d 724, 272 N.Y. 636. 

78- Mass.—Gardner v. Templeton St 
R. Co., 68 N.E. 340, 184 Mass. 294. 
60 C.J. p 263 note 44. 

ClxcTuastaiioefl aot warrantlng rem»- 

6y 

Where city has power to make all 
necessary and reasonable regulatlon 
as to the manner in which Street 
railroad track shall be constructed, 
and condition in which it shall be 
maintained, and also the power to 
enforce its regulations, an injunc¬ 
tion will not be granted to restrain 
construction of Street railroad with 
line and gauge obnoxious to city.— 
City of Waterloo v. Waterloo St. Ry. 
Co., 32 N.W. 829, 71 lowa 193. 
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79. Pa.—Wilkesbarre v. Coalville 
Pass. R. Co., 7 Leg.Gaz. 397, 4 Luz. 
Leg.Reg. 279. 

80. Pa.—Chester, etc., Road Co. v. 
Chester, etc., R. Co., 66 A. 368, 217 
Pa. 272. 

81. Pa.—^Montooth Borough v. 
Brownsville Ave. St. R. Co., 66 A. 
1036, 206 Pa. 338. 

60 C.J. p 263 note 48. 

82. Ohio.—^Akron, etc., R. Co. v. 
Bedford, 8 Ohio S. & C.P. 142, 6 
Ohio N.P. 276. 

60 C.J. p 263 note 49. 

83- N.Y.—^Brooklyn City, etc., R. Co. 
V. Coney Island, etc., R. Co., 35 
Barb. 364. 

84. Wash.—Spokane St. R. Co. v. 
Spokane Falis, 33 P. 1072, 6 Wash. 
621. 

85. Wash.—Spokane St. R. Co. v- 
Spokane Falis, supra. 
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a City against a Street railroad to recover money 
allegedly due from the railroad as its assessed share 
of the cost of a grade elimination improvement does 
not involve public money in the hands of the rail¬ 
road, and, hence, is not maintainable under a stat¬ 
ute relating to the collection of public money due.S6 

§ 109. Removal of Tracks and Other Rail¬ 
road Property 

In the absence of authorlty granted by the legislature, 
a municipality ordinarily has no power to remove tracks, 
but the company may be required to remove them where 
they are In the streets without authorlty and constitute 
a trespass or a public nuisance. 

Under authority to exercise a supervisory con- 
trol over the use of streets by Street railroads, the 
municipality has no power to remove tracks nor 
may it do so under an assumed exercise of the 
police power, where the legislature has not con- 
ferred the right to exercise the police power in this 
respect.^^ The company may be required to re¬ 
move its tracks and other property from the streets, 
however, where they are there without authority 
and constitute a trespass or a public nuisance, 
as where the full term of the grant has expired^o or 
has duly been revoked,^! or where the company has 
forfeited a particular location by breach of an im- 
plied condition of the grant of location that it be 
used for the purpose for which it was granted.^2 
If the company desires to remove them, it may not. 


ordinarily, be prevented from so doing.®^ 

Temporary removal, A statutory provision per- 
mitting a municipality to enter into a contract with 
a Street railroad company, which contract would 
form part of the company^s charter, for the removal 
of tracks from a Street for a definite period, not to 
exceed a period specified, does not authorize an or- 
dinance permitting the railroad company temporari- 
ly to remove tracks, with the approval of a cer- 
tain municipal department, when the company cer- 
tifies that it has no present use for such tracks.®^ 

Loss of right to remove or compel removal, While 
apparently a view to the contrary has been taken,^^ 
there is authority for the view that municipal or 
local officers who have knowingly and without ob- 
jection permitted a Street railway to be constructed 
cannot remove or compel removal on the ground 
that the required consent was not given.^® 

Aetion for damages for removal, The owner of 
a Street railroad may not recover damages for the 
removal of tracks by municipal authorities where the 
ordinance under which the road was constructed 
reserved to the municipality the right to remove such 
tracks in the event that the owner failed to comply 
with such conditions and it is show-n that he did not 
comply therewith,®^ but such owner may, in a prop- 
er case, be entitled to recover for the conversion of 
such rails by the municipal authorities after re- 

moval.^s 


86. Ohlo.—City of Toungrstown v. 
Toungstown Municipal Ry. Co., 16 
N.E.2d 641, 134 Ohio St. 308. 

87. Ky.—City of Dayton v. South 
Coving^ton & C. St. Ry. Co., 197 S. 
W. 670, 177 Ky. 202, L.R.A.1918B 
476, Ann.Cas.l918E 229. 

Relocation of tracks see supra § 107. 
Duty to restore Street after removal 
see infra § 121. 

88. Ky.—City of Dayton v. South 
Covington & C. St. Ry. Co., supra, 

60 C.J. p 263 note 52. 

89. Mass.—^Boston Elevated Ry. Co. 
V. Commonweaith, 39 N'.E.2d 87, 
310 Mass. 528. 

N.T.—Vlllage of Stlllwater v. Hudson 
Valley Ry. Co., 174 N.E. 306, 255 
N.T. 144. 

Time for repalr 

In equitable action for removal of 
rails and repair of Street against 
railway abandoning tracks, fact that 
time for repair had not expired when 
action was brought was immaterial. 
—Village of Stlllwater v. Hudson 


Valley Ry. Co., 241 N.T.S. 569, 229 
App.Div. 41, modifled on other 
grounds 174 N.E. 306, 255 N.T. 144. 

90- U.S.—^Detroit United Railway v. 
City of Detroit, Mich., 33 S.Ct. 697, 
229 U.S. 39, 57 L.Ed. 1056. 

Ohio.—City of Mt. Vernon v. Berman 
& Reed, 125 N.E. 116, 100 Ohio St. 
1 . 

Expiration of franohlse 

Street rallways may be compelled 
to remove their tracks from the 
streets following expiration of fran- 
chise. 

U.S.—Detroit United R. Co. v. De¬ 
troit, Mich., 39 S.Ct. 151, 248 U. 
S. 429, 63 L.Ed. 341, 

Mich.—^Detroit v. Detroit United R. 
Co., 137 N.W. 645, 172 Mich. 136. 

91- Ohio.—City of Mt. Vemon v. 
Berman & Reed, 125 N.E. 116, 100 
Ohio St. 1. 

92. Mass.—^Boston Elevated Ry. Co. 
V. Commonweaith, 39 N.E.2d 87, 
310 Mass. 528. 


93. Ohio.—City of Mt. Vernon v. 
Berman & Reed, 125 N.E. 116, 100 
Ohio St. 1. 

44 C.J. p 1010 note 41 [a]. 

94- Pa.—Passayunts Avenue Busi¬ 
ness Men’s Ass’n v. Public Service 
Commission, 73 Pa.Super. 242. 

95. N.J.—Trenton & Mercer County 
Tractio n Corporation v. Inhabi- 
tants of Ewlng Tp., 107 A. 416, 90 
N.J.Eq. 560. 

60 C.J. p 264 note 57. 

96. Pa.—^Wllson Tp. v. Easton 
Transit Co., 101 A. 983, 258 Pa 
266. 

60 C.J. p 264 note 58. 

97. U.S.—Stewart v. Ashtabula 
Ohio, 107 P. 857, 47 C.C.A. 21, cer¬ 
tiorari denied 22 S.Ct. 932, 183 U. 
S. 696, 46 L.Ed. 394. 

60 C.J. p 264 note 59. 

98. U.S.—Stewart v. Ashtabula, su¬ 
pra. 

60 C.J. p 264 note 60. 
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§ 110. Liability for Labor, Work, or Materi* 
ais 

A Street rallroad company Is llable for materlal pur- 
chased by an authorized offlcer or agent on the credit of 
the company. 

A Street railroad company is liable for material 


purchased by an authorized ofEcer or agent on the 
credit of the company, notwithstanding the officer 
or agent was under contract with the company to 
fumish it himself, since that is a subject for ad- 
justment between the ofEcer and the company and 
is not enough to defeat the seller of the material 
who is otherwise entitled to recover.^^ 


B. EESTORATION, PAVINa, AND REPAIR OP STREETS AND MAINTENANCE OF RAILROAD 


§111. In General 

A Street railroad company may be obllged to restore 
the Street after it has constructed its line, and to maln- 
tain its facillties In proper condition. 

While the duty to restore the Street is sometimes 
imposed by statute,^ even in the absence of any ex- 
press contract provision, statute, or ordinance so 
requiring, a Street railroad company may be ob- 
liged to restore the Street after it has constructed 
its line,2 and to maintain its tracks and other fa- 
cilities in proper condition^ so as not unnecessarily 
to interfere with the use of the Street by others^ 
and so as not to cause undue danger to others;^ 
and it must make a Street occupied by it suitable to 
its needs without the aid of the municipality.® 

It has been recognized that a municipality has au- 
thority to make or enforce reasonable regulations or 
requirements as to the condition in which a Street 
railroad company shall maintain its tracks in public 


streets,*^ under the police power^ and statutory pro- 
visions.2 Where matters involved relate to the reg- 
ulation of streets and highways and to the control of 
the improvement of them, according to some cases, 
they involve the exercise of the police power, which 
municipal and other local authorities may not 
surrender by agreements with Street railroad com- 
panies,^® and a grant of the use of a Street for a 
Street railroad is accepted subject to the reasonable 
and necessary exercise of such power by the mu- 
nicipality.il 

Nuisance. A Street railroad may constitute a nui- 
sance where, for want of repair, the rails unduly 
project above the surface of the Street or road,i2 
or where the rails otherwise become dangerous;!^ 
and the municipality may sue to enjoin the main- 
tenance of such nuisance.i^ 

Injury or damage sustained by company, The 
company cannot successfully complain of any in- 


99. Vt.—John A, Roebling*s Sons 
Co. V. Barre & M. Traction & Pow¬ 
er Co., 66 A. 630, 76 Vt. 131. 

1. Mo.—^Burow V. St. LfOUls Public 
Service Co., 100 S.W.2d 269, 339 
Mo. 1092. 

60 C.J. p 264 note 63. 

Declaratozy of commojL law 

Statutes, ordlnances, charters, or 
franchises requiring persons who use 
the streets for railways to restore 
portions so used are merely declara- 
tory of the common law.—^In re Mad- 
ison Rys. Co., C.C.A.W1S., 116 F.2d 
536. 

2« Conn.—State v. New York, etc., R. 

Co., 71 A. 942, 81 Conn. 646. 

60 C.J. p 264 note 62. 

Duty to keep portions of the Street 
occupied by company in good con¬ 
dition see infra § 112. 

Regrulatlon ae to roadbed and tracks 
in general see infra S 170. 

3. Mo.—^Burow v. St. Louis Public 
Service Co., 100 'S.W.2d 269, 339 
Mo. 1092. 

Pa.—Abington Tp. v, Philadelphia 


Rapld Transit Co., Com.Pl., 67 
Montg.Co. 250. 

Tenn.—City of Knoxville v. Knox- 
ville Power & Light Co., 68 S.W.2d 
936, 167 Tenn. 266. 

60 C.J. p 264 note 64. 

Catbh basln 

Streetcar company instaJling catch 
basln as inlet to sewer to drain its 
own property with permission of city 
had duty to maintain such improve¬ 
ment in good condition.—Oklahoma 
City V, Luckett, 67 P.2d 817, 177 Okl. 
129. 

4, Mo.—^Burow V. St. Louis Public 
Service Co., 100 S.W.2d 269, 839 
Mo. 1092. 

60 C.J. p 264 note 66. 

5- Mo.—^Burow v. St. Louis Public 
Service Co., supra. 

60 C.J. p 264 note 66. 

6. Mass.—Sawin v. Connecticut Val- 
ley St. R Co., 99 N.E. 952, 213 
Mass. 109. 

7- Mo.—^Burow v. St. Louis Public 
Service Co., 100 S.W.2d 269, 339 
Mo. 1092. 

60 C.J. p 264 note 69, 
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8. Wash.—State v. Olympia Light 
& Power Co., 168 P. 85, 91 Wash. 
619. 

9. Tex.—City of Highland Park v, 
Dallas Ry. Co., Civ.App., 243 S.W 
674. 

10. U.S.—Wheeling Traction Co. v, 
Board of Com*rs of Belmont Coun- 
ty, Ohio, 248 P. 205, 160 C.C.A. 283, 

Mich.—City of Detroit v. Detroli 
United Ry., 138 N.W. 216, 172 Mich 
496. 

11- Mich.—City of Detroit v. De¬ 
troit United Ry., supra, 

12. Tex.—San Antonio Rapld Trans¬ 
it St. R. Co. V. Limburger, 30 S 
W. 633, 88 Tex. 79, 63 Am.S.R. 730 

Manner of constructlon as creatln£ 
nuisance see supra § 105 b. 

Nuisance from operation of stree 
rallroads see Nuisances § 67. 

13. N.T.—City of New York v 
Montague, 129 N.Y.S. 1084, 141 
App.Dlv. 172. 

60 C.J. p 266 note 75. 

14. N.Y.—City of New York v 
Montague, supra, 

60 C.J. p 266 note 76. 
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jury to its business hy reason of tlie stoppage of 
its traffic, necessitated by the doing of work by the 
municipality which the railroad company should 
have done, if such stoppage was reasonably neces- 
sary to the work.i5 

Ownership of paving, Where pursuant to a duty 
imposed on it, the Street railroad paves portions 
of the Street along its right of way, it acquires no 
title to the paving, and the city can make no con- 
tract surrendering its authority over the paved 
strips or vesting title thereto in the company.16 

§ 112. Duty to Repair Street in General 

The duty of Street railroad companies to keep the 
portions of streets occupied by thelr right of way in 
good condition may be imposed by statutes, ordinances, 
or contracts, and even in the absence thereof the duty 
has been held to exist. 

While there is apparently some authority to the 
contrary,!*^ it has been held or recognized, even 
in the absence of any express contract or statutory 
direction to that effect, that a Street railroad com¬ 
pany is bound to keep the portions of streets oc¬ 
cupied by its right of way in good condition, 
or in reasonably safe condition for travel.^^ That 
obligation is an implied condition annexed to every 
grant authorizing a railway to occupy any portion 
of a public thoroughfare,20 and the assumption of 


an obligation by the city to take care of all mat- 
ters relating to the paving of the streets cannot be 
construed to be an exemption of the company from 
its duty properly to maintain its tracks in good con- 
dition.2i 

Diirty imposed by statui es or ordinances, Statutes, 
ordinances, • charters, and f ranchises requiring per- 
sons who use the streets for raihvay purposes to 
keep them in repair during such use have been held 
to be merely declaratory of the common law.^^ 
According to some cases, ordinance requirements as 
to repairs are not matters of contract but are regu- 
lations,23 involving the exercise of the police pow- 
er,24 least in respect of the kinds of repair,^^ 
and a municipality may require a company to keep 
the track zone in repair even in the absence of stat¬ 
utory authorization.26 

While the view has been expressed that the en- 
actment of a statute imposing on a Street railroad 
company the duty to repair a certain portion of the 
streets is an exercise of the taxing power,^*^ it 
has been held that the duty to repair is not in the 
nature of an assessment liability, and the require- 
ment that the railway meet the expense thereof is 
in no possible sense an assessment.^® According 
to some cases, the state, in enacting such a statute, 
acts under the police power,^^ which is binding on 
all citizens.so Such a statute must be given effect,®^ 


16- Pa.—Philadelphia v. 13th St„ 
etc., Paas. R. Co., S Pa.Dlst. 468, 
afflrmed 33 A. 126, 169 Pa. 269— 
Philadelphia» etc., Pass. R. Co. v. 
Philadelphia, 11 Phlla. 358. 

Set-ofC of allegred damagres for such 
stoppage see infra § 126. 

16. 111.—^People V. Chlcago Rys. Co., 
16 N.E.2d 705, 369 111. 128. 

17. 111.—Chicago Union Treiction Co. 
V. Case, 129 IlLApp. 461. 

60 C.J. p 265 note 78. 

18. U.S.—In re Madison Rys. Co., C 
C.A,Wis., 115 F.2d 586. 

Pa,—^Toder v. City of Philadelphia, 
173 A. 275, 315 Pa. 586—Abington 
Tp, V. Philadelphia Rapid Transit 
Co., Com.Pl., 57 Montg.Co. 260. 
Tenn.—City of Knoxvllle v. Knox- 
vllle Power & Llght Co.» 68 S.W.2d 
936, 167 Tenn. 265. 

60 C.J. p 265 note 79. 

Scope and extent of duty see infra $ 
115. 

Xeeplngr opea. the pnbUc streets 

Is an Imperative duty resting on 
Street railways.—^Baltlmore Transit 
Co. V. Faulkner, 20 A.2d 486, 179 Md. 

698. 


16. Kan.—Slaton v. Union Elee. Ry. 

Co., 146 P.2d 456, 158 Kan. 132. 
Pa.—^Illlngsworth v. Pittsburgh Rys. 
Co., 200 A. 89, 331 Pa. 369—Uulver 

V. Lehigh Valley Transit Co., 186 
A. 70, 322 Peu 603. 

Utah.—Christensen v. Utah Rapid 
Transit Co„ 27 P.2d 468, 83 Utah 
231. 

60 C.J. p 266 note 79. 

Froper and sultable condition 
111.—^Valuch V. Rawson, 270 IlLApp. 
683. 

20. Tenn.—City of Knoxvllle v. 
Knoxvllle Power & Light Co., 68 S. 

W. 2d 936, 167 Tenn. 265. 

21. Pa—^Toder v. City of Philadel¬ 
phia, 173 A. 275, 316 Pa 586. 

22. U.S.—In re Madison Rys. Co., 
C.aA.Wis., 115 P.2d 586. 

23. Wls.—State v. Milwaukee Elec¬ 
tric Ry. & Uight Co., 161 N.W. 746, 
166 Wis. 230. 

24. Wis.—State v. Milwaukee Elec¬ 
tric Ry. & Liight Co., supra 

60 C.J. p 266 note 82. 

25. Wis.—State v. Milwaukee Elec¬ 
tric Ry. & Llght Co.» supra. 
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26. Wis.—Vlllage of Walworth v. 
Chlcago, H. & G. L. Ry. Co.. 208 IST. 
W. 877, 190 Wis. 379. 

60 C.J. p 266 note 84. 

27- U.S.—^American Brake Shoe & 
Foundry Co. v. New York Rys. Co., 
C.C.A.N.T., 85 P.2d 531, certiorari 
denied Sheeran v. City of New 
York, 57 S.Ct. 235, 299 U.S. 609, 81 
L.Ed. 449. 

60 C.J. p 266 note 85. 

28. N.H.—Standard Oil Co. of New 
York V. Nashua St Ry., 189 A. 166, 
88 N.H. 342. 

Beason for rule 

The duty to repair existed in order 
to relleve the public from the ex¬ 
penses of highway maintenance be- 
cause of the railway's special use of 
the Street, and the railway received 
no special benefits for which it could 
be assessed.—Standard Oil Co. of 
New York v. Nashua St Ry., supra 

29. Ind.—State v. Terre Haute, I. 
& B. Traction Co., 167 N.B. 127, 201 
Ind. 346. 

30. Ind.—State v. Terre Haute, L & 
B. Traction Co., supra 

31. U.S.—American Brake Shoe 
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and, if duly authorized so to do, the municipality 
may require a compliance with such duty;^2 
it has been held that the burden of maintaining 
streets in reasonably safe condition is not shifted 
from the city to the Street railway company by a 
statute of this nature.33 A statutory provision as to 
repairs has no application to a Street railroad com¬ 
pany which is not operating under such statute.34 

Duty imposed by coniract or terms of grant or 
permission. Contracts with a municipality impos- 
ing on a Street railroad company duties as to the 
repair of streets occupied by a Street railroad com¬ 
pany will be given effectas and enforced,36 and un¬ 
der its general power to impose such terms as it 
may deem fit in granting permission to construet, 
maintain, and operate a Street railroad, a municipal¬ 
ity may impose on the grantee the duty to keep in 
repair that portion of streets which is occupied by 
the company,3 7 and, according to some cases, on 
acceptance of the grant, a contract is created,38 
and the terms and conditions as to repairs are bind- 
ing on the grantee.33 It has been held, 'however, 
that, in imposing restrictions as to repairs, the lo- 
cal authorities act as public ofEcers and not as 
trustees of the municipality,^® that, in a striet sense, 
the acceptance of the grant does not create a con- 
tract,^l and that a provision as to the manner of 
repairing is regulatory and not contractual.42 


determining questions as to the duty to repair, a 
grant is to be strongly construed against the gran¬ 
tee and favorably to the public.^3 

§ 113. Duty to Pave or Otherwise Improve 
Street or to Pay Therefor in General 

The duty of a Street railroad company to improve 
or pave the Street or pay the cost thereof may be Im¬ 
posed by leglslatlve authority or exist by vlrtue of some 
contract, and does not generally exist In the absence 
of such statute or contract. 

While there is authority for the view that, under 
its general duty to keep the portions of the Street 
occupied by it in good condition, a Street railroad 
company may, under certain circumstances be re- 
quired to pave,^^ it has been held or recognized thal 
the duty of a Street railroad to improve or pave the 
Street, or a portion thereof, or to pay the cost there¬ 
of, must be imposed by legislative authority, or exisi 
by virtue of some contract, express or implied;^^ 
and that the common-law obligation so to use the 
right of way as to avoid obstructing travel cannoi 
be stretehed to include the duty to rebuild any por¬ 
tion of the Street or to pave that portion of the streei 
occupied by the tracks where the franchise imposes 
no obligation on the railway company to improv< 
or repair any part of the Street^® 

Valid statutory provisions imposing on Street rail 


36. Pa.—^Burgess and Town Council 
of Borough of Norristown v. Read- 
Ing Transit & Light Co., 121 A. 496, 
277 Pa. 469—^West Penn Rys. Co. v. 
Public Utility Commission, 4 A.2d 
646, 135 Pa.'Super. 89. 

Specific performance of contract by 
Street railroad company to repair 
Street see Specific Performance § 
74. 

37. Wis.—State v, Milwaukee Elec¬ 
tric Ry. & Llght Co., 139 N.W. 396, 
161 Wis. 620, Ann.Cas.l914B 123. 

60 C.J. p 266 note 93. 

Conditions or reservations in granta 
of franchises or privileges general¬ 
ly see supra §§ 32-33. 

Portion of Street Included see infra 
§ 117. 

38. 111.—Chicago City Ry. Co. v. City 
of Cbicago, 164 N.B. 112, 323 111. 
246. 

60 C.J. p 266 note 95. 


Northampton St. Ry. Co., supra;— 
Plood v. Leahy. 66 N.B. 804, 181 
Mass. 230. 

42. Wis.—State v. Milwaukee Elee 
tric Ry. & Light Co., 147 N.W. 232 
157 Wis. 121. 

43. 111.—Chicago City Ry. Co. v 
City of Chicago, 164 N.E. 112, 32 
111. 246. 

Ohio.—Cleveland Ry. Co. v. City o 
Cleveland, 119 N.B. 202, 97 Ohi 
St. 122. 

Construction and operation of gran 
in general see supra §§ 71-74. 

44. Pa.—In re Street Rallwaya, 2 
Pa.Dist. 439. 

60 C.J. p 267 note 4. 

Necessity, character, and type of rc 
pairs or improvements see infra 
123. 

Recovery by municipality of cost c 
repairs see infra § 126. 


Foundry Co. v, New York Rys. Co., 
C.C.A.N.Y.. 85 F.2d 631, certiorari 
denied Sheeran v. City of New 
York, 57 S.Ct. 235, 299 U.S. 609, 
81 L.Ed. 449. 

60 C.J. p 266 note 88. 

Pnrpose of statute relating to re¬ 
pair of Street between street railway 
tracks was to charge Street railway 
company with sole responsibility for 
maintenance of such portion of 
Street, irrespective of the source of 
defects therein.—^MeCarthy v. Brook- 
lyn & Queens Transit Corp., 4 N.Y.S. 
2d 213, 254 App.Div. 757, afflimed 18 
N.E.2d 686, 279 N.Y. 737. 

32. Ga.—Georgia Ry. & Power Co. 
V. City of Atlanta, 113 S.B. 420, 
153 Ga. 335. 

33. Minn.—Phelion v. Duluth-Su- 
perior Transit Co., 277 N.W. 552, 
202 Minn. 224. 

34. N.Y.—Gilmore v. City of Utica, 
29 N.B. 841, 131 N.Y. 26—Gilmore 
V. City of Utica, 24 N.B. 1009, 121 
N.Y. 661. 

35. Ky.—City of May s vili e v. Da vis, 
179 S.W. 463, 166 Ky. 566. 

60 C.J. p 266 note 91. 


39. 111.—Chicago City Ry. Co. v. City 
of Chicago, supra. 

60 C.J. p 266 note 96. 

40. Mass.—City of Northampton v. 
Northampton St, Ry. Co., 121 N.B. 
495, 231 Mass. 540. 

41. Mass.—City of Northampton v. 
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45. Tenn.—City of Knoxville '' 
Knoxville Power & Llght Co., i 
S.W.2d 936, 167 Tenn. 266. 

60 C.J. p 267 notes 6-6. 

46. Tenn.—City of Knoxville 
Knoxville Power & Light Co., si 
pra. 
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road companies the duty to pave, or to pay for 
paving, must be given including provi- 

sions existing when such company accepts its fran- 
chise for the use of streets^^ The view has been 
taken that, in order that a statute may be construed 
as imposing a liability in respect of paving, the in- 
tention of the legislature should be expressed in lan- 
guage which is not ambiguous.^^ 

Imposition of duty by municipality in general. 
According to some cases, a municipality may not 
require a Street railroad company to improve the 
Street occupied by such company*s tracks, in the 
absence of statutory authorization of the munici¬ 
pality in this regard.50 Thus, the powers of the 
municipality in respect of imposing on Street rail¬ 
road companies obligations as to paving are de- 
rived solely from statute, and it can exercise only 
such powers as are there conferred,5i in the man- 
ner prescribed, when the mode of exercise is pre- 
scribed in the statute and the attempted imposi¬ 
tion by a municipality of the duty to pave is an as- 
sumption of the power of taxation,53 and, while 
there is authority apparently to the contrary,^^ 
the view has been taken, that, merely in the exercise 
of the police power, a municipality may not require 
a Street railroad company to pave.55 


The power to require Street railroad companies 
to pave is sometimes conferred on municipalities 
by express statutory provisions,^® and, according to 
some cases, the power may be exercised under a 
statutory provision that a Street railroad is subject 
to such reasonable rules and regulations as munici- 
pal authorities may prescribe,57 or under a provi¬ 
sion of a franchise that it is subject to such regula¬ 
tions as to streets and highways as the municipal 
council may from time to time enact,58 and even 
under statutory provision giving the municipality ex- 
clusive control and power over its streets.®^ On 
the other hand, it has been held that a municipal¬ 
ity may not impose on the railroad company ob¬ 
ligations in respect of paving under a statutory 
provision that the company shall be subject to or- 
dinances regulating the running of passenger rail- 
way cars,60 and, where a Street railroad is au- 
thorized by its charter to use streets without the 
consent of the municipality, the latter may not 
impose terms in respect of paving.®^ 

It is usually recognized that a municipality and 
a Street railroad company may enter into a con- 
tract by which the company becomes obligated to 
pave,®2 and usually a municipality has authority 
to include in its consent to, or grant of, the use of 


47. IT.S,—^American Brake Shoe & 
Foundry Co. v. New York Rys. Co., 
C.C.A.N.T., 86 F.2d 631, certiorari 
denied Sheeran v. City of New 
York, 67 S.Ct. 236, 299 U.S. 609, 81 
L..Ed. 449. 

Tenn,—City of Knoxville v. Knoxville 
Power & Liffht Co., 68 S.W.2d 936, 
167 Tenn. 265. 

60 C.J. p 267 note 7. 

Statato lield oonstitntloiial 

(1) Statute authorlzlng special as- 
sessznents against Street railway for 
cost of city*s reconstructing tracks. 
—State V. Kansas City, 4 P.2d 422, 
134 Kan. 167, 78 A.L..R. 607. 

(2) Provision that reconstruction 
of tracks should he to satisfaction of 
company engineer who was not a 
Public offlcer.—State v. Kansas City, 
supra. 

48. U.S.—Boisot V. Amarlllo St. Ry. 
Co., D.C.Tex., 244 P. 838, afflrmed 
249 P. 193, 161 C.C.A. 229. 

49. Pa.—^Philadelphia v. Empire 

Pass. R. Co., 5 Pa.Dist. 63, 18 Pa. 
Co. 81. 

60. Wash.—State v. Olympia Light 
& Power Co., 158 P. 85, 91 Wash. 
619. 

60 C.J. p 267 note 11. 

Changes in obligations imposed see 
infra S 116. 


61- lowa.—OskaJoosa St. R., etc., Co. 
V. OskaJoosa, ffS N.W. 808, 99 lowa 
496. 

62. lowa.—Oskaloosa St. R., etc., Co. 
v. Oskaloosa, supra. 

60 C.J. p 267 note 13. 

53- N.J.—^Fielders v. North Jersey 
St. R. Co., 63 A. 404, 64 A. 822, 68 
N.J.Law 343, 96 Am.S.R. 652, 59 
Lr.R.A. 455. 

54. U.S.—^Munoz v. Porto Rico Ry., 
Light & Power Co., C.C.A.Puerto 
Rico, 74 P.2d 816, certiorari denied 
66 S.Ct. 88, 296 U.S. 577, 80 L.Ed. 
408. 

60 C.J. p 267 note 15. 

55. N.J.—^B^elders v. North Jersey 
St. R. Co., 63 A. 404, 64 A. 822, 68 
N.J.Law 343. 96 Am.S.R. 552, 59 
L.R.A. 455. 

60 C.J. p 267 note 16. 

56. U.S.—American Brake Shoe & 
Foundry Co. v. New York Rys. 
Co.. C.C.A.N.Y.. 85 F.2d 631, cer¬ 
tiorari denied Sheeran v. City of 
New York, 67 S.Ct. 235, 299 U.S. 
609, 81 L.Ed. 449. 

60 C.J. p 267 note 17. 

Statute and ordlnaaoe passed theore- 
under held oonstitutional 

Ga.—Georgia Power Co. v. City of 
l>ecatur, 176 S.E. 494, 179 Ga. 471, 
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reversed on other grounds Georgia 
Ry. & Electric Co. v. City of De- 
catur, 56 S.Ct. 701, 295 U.S. 165, 
79 L.Bd. 1365. 

57. Wis.—^Village of WaJworth v. 
Chicago, H. & G. L. Ry. Co.. 208 N. 
W. 877, 190 Wis. 379. 

60 C.J. p 267 note 18. 

58. Wis.—City of Madison v. South¬ 
ern Wisconsin Ry. Co., 146 N.W. 
492, 166 Wis. 352, 10 A.L.R. 910, 
afflrmed 36 S.Ct. 400, 240 U.S. 467, 
60 L.Ed. 739. 

60 C.J. p 267 note 20. 

69. Tex.—Dallas Ry. & Terminal Co. 
V. Bankston, Com.App., 61 S.W.2d 
304—City of Highland Park v. I>al- 
las Ry. Co., Clv.App., 243 S.W. 674. 

60. Pa.—^Philadelphia v. Empire 
Pass. R. Co., 36 A. 721, 177 Pa, 
382. 

60 C.J. p 268 note 21. 

61. Pa,—^Philadelphia v. Hestonville, 
etc., R. Co., 35 A. 718, 177 Pa, 371. 

62. Mo.—State ex rei. Kansas City 
Public Service Co. v. Latshaw, 30 
S.W.2d 105, 325 Mo. 909, appeal dls- 
missed Latshaw v. State of Mis- 
souri ex rei. Kansas City Public 
Service Co., 61 S.Ct 101, 282 U.S. 
806, 76 L.Bd. 723. 

60 C.J. p 268 note 23. 
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a Street for Street railroad purposes a provision 
requiring the grantee to pave, or to pay for pav- 
ing, a certain portion of streets on which the tracks 
are located,®^ even, according to some cases, in the 
absence of an express statutory provision author- 
izing such stipulation;®^ and, where the grant is 
accepted, it becomes a binding contract between the 
municipality and the company,®^ and the company is 
bound to comply with such a provision as to pav- 
ing.66 An agreement by a Street railroad company 
which is without consideration is not entorceable.®*^ 

A Street railroad company which accepts, and con¬ 
tinues to enjoy the benefits of, an ordinance grant- 
ing permission to use streets may not reject the 
burdens imposed with respect to paving,®^ even 
though the grant by the municipality,®^ or the work 
which the municipality did, out of which the obliga- 
tion of the company arises,*^® is ultra vires. 

The necessity that ordinances purporting to im- 
pose the duty to pave should be reasonable has been 
asserted,*^! and the view has been taken that mu- 
nicipal ordinances requiring Street railroad com- 
panies to pave the streets occupied by them relate 
only to such companies as are required by their 
several charters to do this,'^^ qj. to such as are 
amenable to conditions precedent imposed, in pur- 
suance of acts of the legislature, by the municipal¬ 
ity as the price and consideration of its consent 
to their occupation of the streets.*^® In determin- 
ing whether the duty in respect of paving has been 
imposed on a Street railroad company by a fran- 
chise agreement between such company and a mu¬ 


nicipality, the agreement must be construed as a 
whole and given effect in ali its parts.*^^ 

Striet construcHon of franchise. The general rule 
that provisions in a Street railroad franchise are to 
be strictly construed against the grantee and in fa¬ 
vor of the public applies in determining the ques- 
tion as to the duty of the grantee to pave or to pay 

for paving.75 

§ 114. Substitution of State for Municipality 
as Party to Contract and Authority 
of State Officers or Boards 

Statutes may validly substitute the state for a mu¬ 
nicipality as a party to a contract with a Street railroad 
company for the maintenance of a hlghway. 

A Statute providing that the state shall succeed 
to, and take over to itself, the rights of a munici,- 
pality under a contract between such municipality 
and a Street railroad company providing for the 
maintenance by the railroad company of a highway 
which becomes a state highway is valid.*^® It sub- 
stitutes the state for the municipality as a party to 
the contract and vests in the state the municipality^s 
rights under the contract,'^'^ and constitutes the 
state the only party or entity which may enforce 
such contract against the railroad company.78 

Public utility boards, Certain statutes defining 
the powers of state public utility boards or com- 
missions have been so construed as not to give to 
such boards or commissions general control over 
contracts between Street railroad companies and 


63- N.J.—^Rutherford v. Hudson 

River Ttactlon Co., 63 A. 84, 73 N. 
J.Law 227. 

60 C.J. p 268 note 24. 

64- U.S.—^Boisot V. Amarillo St. Ry. 
CJo., D.C.Tex., 244 F. 838, afflrmed 
249 P. 193, 161 C.C.A 229. 

60 O.J. p 268 note 25. 

66. U.S.—^Boisot V. Amarillo St. Ry. 

Co., supra. 

60 C.J. p 268 note 26. 

Duty eanlvaleut to spedal asseBs- 
meut 

Where a.sreement between city and 
Street railroad requires railroad to 
pave, maintaln, and repair portlons 
of the Street In consideration of 
rigrhts and prlvileg^es grranted, duty 
of maintenance thus created is equlv- 
alent to a speclal assessment on rall- 
way*s rlght of way, as if railroad had 
paid consideration in cash and city 
used the money to lay and maintaln 
pavement,—^People v. Chlcago Rys. 
Co., 15 N.B.2d 705, 869 111. 128. 


66. N.J.—^Rutherford v. Hudson Riv¬ 
er Traction Co., 63 A 84, 73 H.J. 
Law 227. 

60 C.J. p 268 note 27. 

67. 111.—South Park Com'rs v. Chi- 
cago City Ry. Co., 122 N.E. 89, 286 
111. 504. 

60 C.J. p 268 note 32. 

68. N.J.—Borough of Merchantvllle 
V. Camden & S. Ry. Co., 113 A 136, 
96 N.J.Law 611. 

69. N.J.—^Borough, etc., of Ruther- 
ford V. Hudson River Traction Co., 
63 A 84, 73 N.J.Law 84. 

70. N.J.—^Borough of Merchantvllle 
V. Camden & S. Ry. Co., 113 A 136, 
96 N.J.Law 611. 

71- Pa.—Philadelphia v. Bmpire 

Pass. R. Co., 7 Phlla. 821. 

72. Pa.—^Philadelphia v. Emplre 

Pass. R. Co., 5 Pa.Dist 53, 18 Pa. 
Ca 81. 


73. Pa.—Frankford, etc., Pass. R. 
Co. V. Philadelphia, 4 A 560, 1 Pa. 
Cas. 583—^Philadelphia v. Bmpire 
Pass. R. Co., 5 PaDlst 53, 18 Pa 
Co. 81. 

74. Vt—City of Burlington v. Bur¬ 
lington Traction Co., 124 A 857, 98 
Vt. 24. 

60 C.J. p 269 note 36. 

75. U.S.—Southern Wlsconsin R. Co. 
V. City of Madison, Wis., 36 S.Ct. 
400, 240 U.S. 457, 60 L.Ed. 739, 

60 C.J. p 269 note 38. 

76. Pa—Cheltenham Tp. v. Phila¬ 
delphia Rapld Transit Co., 141 A 
259, 292 Pa 384. 

60 C.J. p 269 note 89. 

77. Pa—Cheltenham Tp. v. Philap 
delphia Rapid Transit Co., supra 

60 C.J. p 269 note 40. 
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78- Pa—Cheltenham Tp. ▼. Phila¬ 
delphia Rapld Transit Co., supra 
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munidpalities, in respect of the maintenance or 
repair of streets or highwaysJS Under other stat¬ 
utas, the public Service commission has been grant- 
ed certain supervisory powers over Street railroad 
companies in respect of their charter duties as to 
the maintenance and repair of streets between, and 
adjacent to their tracks, and the maintenance of 
tracks,^o but such a statutory provision is repealed 
as to conflicting matters included in a subsequent 
statute conferring on a municipality the power to 
impose on the Street railroad company concerned 
terms, conditions, and regulations as to the use and 
occupancy of streets of the municipality by such 
company. 

§ 115. Scope and Extent of Duty 

The scope and extent of the duty of a Street railroad 
company In respect of repair i ng or 1'mproving streets are 
generally determined by the terms of the governing 
statute, ordinance, or contract. 

Subject to the rules sometimes recognized, as dis- 
cussed supra §§ 111-113 and infra § 117, which im¬ 
pose certain so-called common-law duties on Street 
railroad companies, the scope and extent of the 
obligation or duty of a Street railroad company 
in respect of repairing, paving, or otherwise im- 
proving streets are determined by the terms of the 
governing statute, ordinance, or contract,® 2 and the 


duty imposed on railroad companies by statute to 
keep in good and safe condition a certam portion 
of streets occupied by their tracks is the same as 
that which rests on the municipality.®^ Reasonable 
care and diligence are the measure of the duty.®^ 
The implied obligation of the raihvay company to 
repair and maintain the portion of the Street occu¬ 
pied under its franchise cannot be judicially en- 
larged or extended to impose an additional obligation 
to rebuild or improve the space along the tracks 
so as to bring it into conformity with municipal 
ideals of Street improvement or Street reconstruc- 

tion.®5 

Continuing duty» The duty to repair is a con- 
tinuing one;®® and a duty to “lay and maintain'^ 
pavement is not limited to paving only, but in¬ 
cludes the maintenance of the pavement.®'^ 

What streets included. The duty of a Street rail¬ 
road conipany to pave a portion of streets occupied 
by its road applies, in general, to any public Street 
so occupied,®® even though, under some statutes, no 
cars are operated over the tracks.®^ Where the 
language of the controlling municipal grant, impos- 
ing duties as to improvements or repairs neces- 
sarily relates to streets occupied by the grantee, 
the duty does not extend to a Street in which the 
railroad is not built,®® even though the grant in¬ 
cludes the right to build in such Street,®^ and, usual- 


79. Pa.—^Burgess and Town Councll 
of Borough of Norristown v. Read- 
Ing Transit & Llght Co., 121 A. 495, 
277 Pa. 459. 

60 C.J. p 269 note 43. 

Detenuinatlon as to necesslty and 
character of repairs or improve¬ 
ments see infra § 123. 

80. Vt.—^Town of West Rutland v. 
Rutland Ry., Light & Power Co„ 
121 A. 755, 96 Vt. 413. 

60 aj. p 269 notes 44, 45. 

81. Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 98 
Vt. 24. 

82. Tenn.—City of Knoxvllle v. 
Knoxville Power & Llght Co., 68 S. 
W.2d 936, 167 Tenn. 265. 

60 C.J. p 270 note 46. 

^‘Openlngs” made hy others 

(1) A statute relating to repair of 
streets between Street railway tracks 
imposes an unlimlted obligation on 
Street railway company to keep such 
portion of Street in permanent re¬ 
pair, except as to the maklng of 
pavements or repairs over “openlngs” 
made by other persons, munlclpall- 
tles, or corporations.—^McCarthy v. 
Brooklyn & Queens Transit Coi*p., 4 


N.T.S.2d 213, 254 App.Div. 757, af- 
flrmed 18 N.E.2d 686, 279 N.Y. 737. 

(2) A depression in pavement at 
crosswalk between Street railway 
tracks caused by city’s faulty re- 
pavement after city's excavation for 
installation of trafflc lights was not 
an “opening” within statute.—^Mc- 
Carthy v. Brooklyn & Queens Trans¬ 
it Corp., supra. 

83. N.T.—^Hayes v. Brooklyn 
Helghts R. Co., 93 N.B. 469, 200 N. 
T. 183. 

84. Ala.—^Alabama Power Co. v. 
Lewis, 141 So. 229, 224 Ala. 594. 

Ind.—Gary Rys. Co. v. Michael, 34 
N.E.2d 159, 109 Ind.App. 672. 

Compaay’s duty was only to see 
that the Street between its rails and 
adjacent thereto should be kept so 
nearly level as not to endanger the 
lives of people using the Street or 
Crossing Its rails.—^Pfiester*s Adm*r 
V. Jones, 168 S.W.2d 304, 291 Ky. 151. 

85. Tenn.—City of ICnoxville v. 
B^noxvllle Power & Light Co., 68 S. 
W.2d 936, 167 Tenn, 265. 

Change in obligation by subsequent 
statute or municipal ordinance or 
action see infra § 116. 


86. Pa.—Reading v. United Traction 
Co., 52 A. 106, 202 Pa. 571. 

60 C.J. p 270 note 51. 

Repaving see infra §§ 122, 123. 

87. Mass.—^Worcester v. Worcester 
Consol. St. R. Co., 78 N.E. 222, 192 
Mass. 106. 

88. U.S.—City of Memphis v. Elgln, 
C.C.A.Tenn., 299 P. 665. 

60 C.J. p 270 note 54. 

Bridges see infra § 119. 

Extension of railroad lines and 
boundaries of municipality see in¬ 
fra § 118. 

89. U.S.—^Pennsylvania Steel Co. v. 
New York City Ry. Co., C.C.N.Y., 
191 P. 216. 

60 C.J. p 270 note 55. 

90. 111.—^Uhlich V. Chicago, 79 N.E. 
598, 224 111. 402. 

Tex.—Gulf City St. R., etc., Co. v. 
Galveston, 7 S.W. 520, 69 Tex. 660. 

91- Tex.—Gulf City St. R., eta, Co. 

V. Galveston, supra. 

60 C.J. p 270 note 67. 
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ly, no company may be compelled to pay for pav- 
ing in a Street not occupied by it.®2 

Private right of way. The police powers vested 
in a municipality or public Service commission do 
not authorize it to compel a Street railroad com¬ 
pany to pave between its rails where its tracks are 
laid on its private property on -which the public 
has no right to enter;93 and a statute requiring 
such utility to keep its facilities reasonably safe 
for patrons, employees, and the public cannot be 
construed to mean that the entire piant of the util¬ 
ity must be maintained so as to be safe for the 
public to enter upon its private property in in- 
vitum.94 

§116. - Change in .Obligation by Subse- 

quent Statute or Municipal Ordi- 
nance or Aetion 

Where the obligation of a Street railroad company 
In respect of repairs or paving is fixed by charter, statute 
or grant, It may not be eniarged, in the absence of valid 
statutory authorizatlon or reservation of power to do so; 
and, where the subject has become a matter of contract, 
the contract may not be impaired by the imposition of 
additlonal burdens by subsequent statute or municipal 
action or ordinance. 

The municipality may not enlarge the obligation, 
in the absence of valid statutory authorization or 
of a valid reservation of power to do so, where the 


obligation of a Street railroad company in respect 
of repairs or paving is fixed by its charter or other 
statute, or by a municipal grant nor can it 
revoke or infringe rights vested by the franchise;97 
and, in general, where the subject of paving has 
become a matter of contract, the contract may not 
be impaired by the imposition of additional burdens 
by subsequent state statute^^ or municipal action or 
ordinance.^^ If a Street railroad company is le- 
gally bound only to repair, and not to repave, lo- 
cal authorities may not require the company to 
repave even though repaving would cost less than 
repairs.i 

No question can arise, however, as to the impair- 
ment of the obligation of a contract, where the com¬ 
pany accepts ali of its corporate powers and fran- 
chises subject to the reserved power of the state 
to modify its charter and to impose additional bur¬ 
dens upon the enjoyment of its franchise,^ and a 
modification of a franchise by statute accepted by 
the grantee does not constitute an impairment of 
the obligation of the contract.^ Where no contract 
is involved, ordinarily a subsequent statute as to 
paving supersedes prior municipal ordinances on 
the subject and is controlling.'* So the power of 
the municipality to change the terms of a fran¬ 
chise ordinance as to paving, under certain circum- 
stances, has been recognized,® and mere reasonable 


92. Pa.—City of Philadelphia v. Sec- 
ond & Thlrd Sts. Pass. B. Co., 2 
Pa,Dist. 705. 

93. U.S.—^Munoz v. Puerto Rlco Ry., 
Lilgrht & Power Co., C.C.A.Puerto 
Rlco, 74 P.2d 816, certiorari denied 
66 S.Ct 88, 296 U.S. 677, 80 Li.Ed. 
408. 

94. U.S.—Munoz v. Puerto Rico Ry., 
Liight & Power Co., supra, 

SetermlxiatioiL of tltle 

(1) Company operating Street rall- 
road and in possesslon of right of 
way for over thirty years ajid prov- 
Ing tltle thereto by duly recorded 
deeds was not requlred to establish 
Its tltle at law before enjoining en- 
forcement of Public Service Commis¬ 
siones order requiring pavement be¬ 
tween rails.—^Munoz v. Puerto Rlco 
Ry., Light & Power Co., supra. 

(2) Determinatlon of tltle to land 
Involves judiclal powers which Pub¬ 
lic Service Commission of Puerto 
Rico does not possess, nor Is commis¬ 
sion empowered to condemn land, 
with respect to valldlty of commis¬ 
siones order requiring company op¬ 
erating Street railroad to pave be¬ 
tween. ralla laid on land allegedly 


owned by company.—^Munoz v. Puerto 
Rico Ry., Light & Power Co., supra. 

95. N.T.—City of Binghamton v. 
Binghamton & P. D. Ry. Co., 16 N. 
T.S. 225, 61 Hun 479. 

Pa—^Philadelphia v. Philadelphia 
City Pass. R. Co., 35 A. 720, 177 
Pa 379. 

96. 111,—City of Chicago v. Chicago 
Rys. Co., 118 N.B. 728, 282 111. 383. 

60 C.J. p 271 note 61. 

97. Vt.—City of Burlington v. Bui> 
llngton Traction Co., 124 A. 857, 98 
Vt 24. 

98. U.S.—Chicago v. Sheldon, 111., 9 
Wall. 50, 19 L.Ed. 594. 

60 C.J. p 271 note 63. 

Impairment of contract as to use of 
Street in general see Constitution- 
al Law § 311. 

99. Wash.—State v. Olympia Light 
& Power Co., 158 P. 85, 91 Wash. 
519. 

60 C.J. p 271 note 64. 

1. N.J.—^Board of Chosen Freehold- 
ers of Hudson County v. Jersey 
City. H. & P. St Ry. Co., 88 A. 
1061, 85 N.J.Law 179. 

60 C.J. p 272 note 71. 
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Release of company because of flnan- 
cial hardship see infra § 124. 

2. N.T.—City of New York v. Un¬ 
ion Ry. Co. of New Tork City, 201 
N.Y.S. 396, 206 App.Div. 472, af- 
flrmed 144 N.B. 896, 288 N.T. 671. 

60 C.J. p 271 note 66. 

Bffect of reservation on power to 
amend corporate charter In general 
see Corporatione § 80. 

3. N.Y.—^Binninger v. City of New 
Tork, 81 N.T.S. 226, 80 App.Div. 
438, modided on other grounds 69 
N.E. 390, 177 N.T. 199. 

4. N.J.—Kohlrelter v. Mackay, 160 
A. 668, 10 N.J.Misc. 712, affirmed 
166 A. 163, 110 N.J.Law 448. 

60 C.J. p 271 note 67. 

5. lowa—^Des Moines City Ry. Co. 
V. City of Des Moines, 131 N.W. 
43, 162 lowa 18. 

60 C.J. p 271 note 68. 

Ezerolse of power of looal self-gov- 
ernment 

City had authority to modify Street 
railway franchise paving obllgations 
without railway's consent because 
modification was exercise of power 
of local self-govemment.—^Ricketts 
V. City of Mansfield, 183 N.E. 181, 43 
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regulations as to the detaiis of carrying out an ob- 
ligation previously imposed may be made by the 
municipality.® As a consideration for the grant 
of additional privileges, the municipality may im- 
pose new or additional burdens."^ A resolution of 
a municipality requiring a Street railway company 
to replace a portion of its track, which has been 
destroyed, and reciting that the company is bound 
to do so under the ordinance granting its privileges 
does not attempt to change or alter such ordinance, 
but is merely an assertion of what the city claims 
to be the company^s duty thereunder, with a de- 
mand that it comply therewith.8 

§ 117, -Portion of Street Included 

The common-law duty of a Street railroad company 
to keep that portion of the Street occupied by it in repair 
at least to the end of its crossties 'may be eniarged by 
proper statutory or municipal authority or by contract; 
and in generat the extent of the company's duty depends 
on the terms of the governing statute, ordinance, or con¬ 
tract. 

The common-law duty of a Street railroad com¬ 
pany to keep the portion of the Street or highway 
occupied by it in repair extends, it has been held, 
at least to the end of its crossties,9 and this duty 


may be eniarged by proper statutory or municipal 
authority or by a contract voluntarily entered into.^® 
No duty to repair ordinarily rests on the company 
as to the part of the Street not occupied by the right 
of way, and where as to that part any such duty ex^ 
ists, it must be by virtue of statutory imposition or 
of contract.^1 In granting the use of the Street, 
however, the municipality may impose the duty to 
keep the whole roadway in repair.^2 Jn general the 
extent of the company*s duty, in so far as the part 
of the streets to which it extends is concemed, de¬ 
pends on the terms of the governing statute, ordi¬ 
nance, or contract,and various terms describing 
such part have been the subject of judicial con- 
struction.l^ 

Suhstitution of single for douhle track, While 
the right of a Street railroad company to narrow its 
obligation as to the extent of a Street which it must 
keep in repair, by the substitution of a single track 
for douhle tracks under authority duly conferred 
by the municipality, has been recognized,i5 notwith- 
standing the right of a Street railway company 
to remove double tracks and establish a single track, 
it may not, after its obligation to pave has been fixed 
by existing double tracks, and after the municipality 


Ohio App. 316, error dismissed 185 N". 

E. 881. 125 Ohio St. 631. 

6. Cal.—Town of St. Helena v. San 
Francisco, N. & C. Ry., 140 P. 600, 
605, 24 Cal.App. 71. 

60 C.J. p 272 note 69. 

7. Pa.—^McKeesport v. Pittsburg, 
etc., R. Co.. 62 A. 1075. 213 Pa. 
542. 

60 C.J. p 272 note 70. 

8. U.S.—St. Augustine v. St. Johns 
Electric Co., C.C.A.Fla.. 286 P. 474. 

9. Ky.—South Covington & C. St, 
Ry. Co. V. Wintermeyer, 206 S.W, 
157, 182 Ky. 94. 

60 C.J. p 272 note 73. 

10. Pa.—Reading v. United Trac- 
tion Co., 62 A. 106, 202 Pa. 571. 

11. Ind.—^Indianapolis Tractlon, etc., 
Co. V. Pressell, 77 N.E. 367, 39 Ind. 
App. 472. 

Pa.—Reading v. United Traction Co., 
62 A. 106, 202 Pa. 571. 

12. Pa.—Burgess and Town Council 
of Borough of Norristown v. Read¬ 
ing Transit & Light Co., 121 A. 495, 
277 Pa. 469. 

13. Ky.—South Covington & C. St. 
Ry. Co. V. Henkel & Sullivan, 14 S. 
W.2d 1068. 228 Ky. 271. 

dO C.J. p 272 note 77. 


14. MInn.—City of Duluth v. Duluth 

St. Ry. Co., 163 N.W. 659, 137 Minn. 

286. 

60 C.J. p 272 notes 78, 79, p 273 notes 

80-91, 

Particular descriptive texms coiu 
strued 

(1) "Between its tracks, the rails 
of its tracks” and a specifled distance 
‘‘outside of its tracks.”—City of Am- 
sterdam v. Fonda, etc., R. Co., 104 
N.T.S. 411, 119 APP.Div. 680—60 C.J. 
p 273 note 91. 

(2) “Between the rails.”—Village 
of Grandville v. Grand Rapids, H. & 
C. R. R.. 196 H.W. 351, 225 Mich. 687, 
34 A.L.R. 1408—60 C.J. p 273 notes 84, 
86 . 

(3) Between the rails and for a 
specifled distance outside each rail. 
—Southern Bitulithic Co. v. Algiers 
Ry. & Lighting Co., 58 'So. 688, 130 
La. 830—60 C.J. p 273 note 89. 

(4) “Between the tracks.*’—Orange 
County Traction Co. v. City of New- 
burgh, 149 N.Y.S. 1, 86 Misc. 612— 
60 C.J. p 273 note 87. 

(5) Between the tracks and a spec- 
ified distance outside thereof.—^Wash¬ 
ington, etc., R. Co. V. District of Co- 
lumbia, D.C., 2 S.Ct. 865, 108 U.S. 
522, 27 L.Ed. 807—60 C.J. p 273 note 
90. 


(6) *Tn and about the rails.”—^New 
York V. Second Ave. R. Co., 7 N.E. 
905, 102 N.Y. 672, 66 Am.R. 839—60 
C.J. p 273 note 83. 

(7) 'Tnside of their tracks.*’—City 
of Bayonne v. Public Service Ry. 
Corporation, 119 A. 9, 98 N.J.Law 255 
—60 C.J. p 273 note 85. 

(8) “Inside the rails, and for two 
feet four Inches outside thereof.”— 
People V. Fort St., etc., R. Co., 2 N. 
W. 188, 41 Mich. 413—60 C.J. p 273 
note 88. 

(9) “That portion of the Street 
which they use and occupy.”—^Phila¬ 
delphia V. Thirteenth St., etc., Pass. 
R. Co., 33 A. 126, 169 Pa, 269—60 C. 
J. p 273 note 81. 

(10) The “roadbed” of the railroad. 
—Shreveport v. Shreveport Belt R. 
Co.. 32 So. 189, 107 La, 785—60 C.J. 
p 273 note 82. 

(11) Streets or other highways 
“occupied.”—Philadelphia v. Thir¬ 
teenth St., etc., Pass. R. Co., 33 A. 
126, 169 Pa. 269—60 C.J. p 272 note 
79. 

(12) Streets "traversed by the said 
railway.”—^Mayberry v, Second St., 
etc., Pass. R. Co., 9 Wkly.N.C. 404— 
60 C.J. p 273 note 80. 

15. Pa.—City of Allentown v. Le- 
high Valley Transit Co., 39 Pa, 
Super. 529. 
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has put in its share of the paving, change its tracks, 
and thereby avoid a portion of the contract obliga-^ 

tion 16 

§ 118. — Extension of Line and of Bound- 
aries of Municipality 

The duty of a Street railroad company to keep In 
repair and pave the part of the streets occupied by its 
tracks may apply to extenslons of its line or where the 
boundaries of the municipality have been extended to 
include a Street on which the company’8 tracks are laid. 

A municipal ordinance requiring any Street rail¬ 
road company operating a line within the corporate 
limits to keep in good repair ali that part of the 
Street occupied by its tracks includes additional 
tracks to be laid, as well as those already laid and 
under operation,i7 and a specific provision of an 
agreement between a municipality and the com¬ 
pany as to the cost of paving, that the agreement 
shall be applicable to extensions, will be givan ef¬ 
fectas Where an extension is authorized by an 
amendment to the original act, such extension is 
subject to the obligations contained in such orig¬ 
inal act as amended, including the duty to pave, al- 
though the amendatory statute, permitting the con- 
struction of the tracks in the Street in question, con- 
tains no provision for repair or paving but where 
the extension is authorized by a subsequent inde- 
pendent ordinance, which does not refer to, or in¬ 
corporate into itself, the terms of the original ordi- 
nances, and which makes no provision as to paving, 
the extension is not required to be paved.20 Where a 
grant of a franchise for an extension can only be 
made subject to the restrictions of the municipal 
charter as to repairing and paving the streets, such 
extension is subject to the charter regulation, al- 
though the existing line is operated under a legisla- 
tive act exempting it from paving.21 


Extension of boundaries of municipality. The 
duty of a Street railroad company to pave certain 
portions of the Street may include a Street which 
is included in the boundaries of a municipality aft- 
er the company's track was laid in such street,22 
but the authority of the municipality to require 
the company to bear the expense of repairs or im- 
provements, not rendered necessary by wrongful 
acts of the company, has been denied where the 
Street involved was one in which the railroad had 
been built, and the Street itself dedicated, with 
reservation of the right to locate the tracks by a 
predecessor of the company, before the Street had 
been included within the boundaries of the munici- 

pality.23 

§ 119. -Bridges 

a. In general 

b. Apportionment of cost and contribu- 

tion 

a. In General 

Street railroad companies using a bridge may be 
required to assume the cost of repairs and alterations 
rendered necessary by such use, and it has been held 
that there is a common-law duty to repair. 

Local authorities may require, as a condition of 
their consent to the use of a bridge by a Street rail¬ 
road company, that the company shall assume the 
cost of repairs and alterations rendered necessary 
by such use,24 and there is authority for the view 
that there is a common-law duty to repair,25 A 
company may be under a duty in respect of the 
maintenance and repair of a bridge on which its 
tracks are located notwithstanding a concurrent, 
but independent, duty of another Corporation in 
respect thereof.26 The extent of the duty imposed 


16. Mich.—Village of Grandville v. 
Grand Raplds, H. & C. R. R., 196 
N.W. 361, 226 Mich. 687, 34 A.L..R. 
1408. 

17. Ala.—^Montgomery St. R. Co. v. 
Smlth, 39 So. 757, 146 Ala. 316. 

18. N.T.—^Davidge v. Binghamton, 
71 N.T.S. 282, 62 App.Blv. 625. 

60 C.J. p 274 note 94. 

19. N.T.—New York v. Harlem 
Bridge, etc., R. Co., 78 N.B. 1072, 
186 N.T. 304. 

20. N.T.—^New York v. Eighth Ave. 
R. Co., 39 N.T.S. 969, 7 App.Div. 
84. 

60 C.J. p 274 note 96. 

21. Mo.—St Louis T. Missoiirl R. 
Co., 87 Mo. 161. 


22. N.C.—City of Raleigh v. Caro- 
lina Power & Light Co., 104 S.B. 
462, 180 N.C. 234. 

23. Va—^Lynchburg Traction & 

Llght Co. V. City of Lynchburg, 
128 S.B. 606, 142 Va. 256, 43 A.Lr. 
R. 762. 

24. lowa.—^Burlington Ry. & Light 
Co. V. City of Burlington, 176 N.W. 
285, 188 lowa 272. 

60 C.J. p 274 note 3. 

Determination by public Service com- 
mission of necessity for, and char¬ 
acter of, repairs or rebuilding see 
Infra § 123. 

Requiring Street railroad company to 
bear expense of strengthening 
bridge see supra § 33. 

Rig^t to use bridge see supra S 86. 
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25. Pa—^McKeesport v. Pittsburg, 
McK. & C. Ry. Co., 66 PaSuper. 
47. 

60 C.J. p 274 note 5. 

26. Ya—^Roanoke Ry. & Electric Co. 
V. Brown, 164 S.B. 626, 166 Va 269. 

60 C.J. p 276 note 10. 

Fraetlcal constmctloxL of ordinance 
Rallroad's maintaining overhead 
bridge on whdch tracks of Street rail- 
way were carried in pursuance of or¬ 
dinance requiring such maintenance 
and city’s nonaction with respect 
thereto were held not practlcal con- 
struction of ordinances so as to ex¬ 
onerate Street railroad from con- 
tributing to repairs which railroad 
made.—^Roanoke Railway & Electric 
Co. V. Yirginian Ry. Co., 166 S.B. 398, 
169 Va 289. 
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depends on the terms of the controlling statute, 
franchise,28 or contract,29 and while, where an 
ordinance grants the right to lay Street railroad 
tracks on the streets and bridges of a city, but in 
terms imposes the duty to repair only as to streets, 
it has been held that the company is not bound to 
keep in repair bridges crossed by its tracks, 3 o the 
view has been taken that, under a statute or ordi¬ 
nance imposing on a Street railroad company du- 
ties as to the repair of paving of -streets or high- 
ways, and making no reference to bridges as dis- 
tinguished from streets or highways, bridges are 
regarded as parts of such streets or highways.^i 

Bridge privately maintained. A Street railroad 
company may have a duty to maintain a bridge, 
the general burden of maintaining which is on a 
private individual or another Corporation.^2 

b. Apportionment of Gost and Gontribution 

A Street railroad company may be required to con¬ 
tribute to the expense of rebuiiding or repairing a bridge 
tised by it. 

Even in the absence of express words imposing 
the obligation in the statute under which a Street 
railroad company has the right to use a bridge, it 
has been held that such company is bound to con¬ 
tribute to the expense of rebuiiding a public bridge, 
necessitated by the operation of heavier cars pro- 
pelled by electricity.33 Where a Street railroad 
company^s right to use a bridge is subject to rev- 
ocation, the authority of the legislature to author- 
ize municipal authorities to condemn and remove 
the bridge and to impose on the company the duty 


to pay part of the cost of constructing a new bridge 
as a condition of the company’s use of the new 
bridge has been upheld.34 An agreement between 
a Street railroad company and a municipal officer 
by which the company is to make certain improve- 
ments on a bridge, for which the municipality and 
the railroad company are to share the cost, is not 
binding on the municipality where such officer is 
not authorized to make such contract.^s A munici¬ 
pality may not recover from a Street railroad com¬ 
pany a share of the cost of building a new bridge 
to replace another bridge where it appears that the 
new bridge was paid for by a third person and 
not by the municipality.36 Where the duty of keep- 
ing a bridge in repair rests primarily on a railroad 
company, and a duty to keep in repair that portion 
of the bridge within its rails rests on a Street rail- 
way company, the railroad company is entitled to 
recover contribution from the Street railroad for 
repairs made without notice to the latter.37 

Authority of public utility commission in general, 
Certain statutes conferring powers on state public 
utility boards or commissions authorize such boards 
or commissions to apportion the cost of rebuiiding 
or repair between the company and the municipality 
involved.98 The jurisdiction of the commission in 
this respect is, however, limited by the statute con¬ 
ferring authority,and under some statutes the 
commission has no jurisdiction to apportion the 
expenses of repairs to a highway bridge which have 
already been made, in accordance with a contract 
between the municipality and a Street railroad com¬ 
pany whose road crosses the bridge,^® the remedy 


a?. lowa.—^In re Walnut St. Bridge 
in City of Des Moines, 261 N.W. 
781, 220 lowa 55. 

JTan.—State ex rei. Terbovich v. 
Board of Com*rs of wyandotte 
County, 171 P.2d 777. 161 Kan. 700. 
•60 C.J. p 274 note 6. 

Statute re^^tdxlng operators of 
lieavy velilcles to lay plaxUcs before 
-Crossing bridges was Intended to In- 
-crease strength of bridge as well as 
to protect floor thereof.—^Bowers v. 
ICansas City Public Service Co., 41 
S.W.2d 810, 328 Mo. 770. 

i28. N.T ,—^Town of Queensbury v. 
Hudson Valley Ry. Co.. 135 N.T.S. 
200, 75 Misc. 197, modified on other 
grounds 143 N.Y.S. 120, 158 App. 
Div. 258, affirmed 112 N.B. 749. 218 
N.T. 648. 

•60 C.J. p 274 note 7. 

Fraacliljie oonstmed wltli statute 
was held to require Street railway to 
Iceep bridge safe without planking 
ior vehlcles weighing flve tons or less 


and safe for heavier vehicles with 
planking.—^Bowers v. Kansas City 
Public Service Co., 41 S.W.2d 810, 328 
Mo. 770. 

29. La—JState v. Canal St., etc., R. 
Co., 10 So. 940, 44 LaAnn. 526. 

Pa—^Pennsylvania R. R, v. Altoona 
& L. V. Elee. Ry., Com.Pl., 2 Ly- 
coming 196. 

60 C.J. p 274 note 7. 

30. lowa—Cedar Rapids v. Cedax 
Rapids, etc., R. Co., 79 NIW. 125, 
108 lowa 406. 

31. Va—^Roanoke Ry. & Electric Co. 
V. Brown, 154 S.E. 526, 155 Va 259. 

60 C.J. p 275 note 9. 

32. Mass.—^Proprletors Merrimack 
River Locks, etc. v. l/owell Horse 
R Corp., 109 Mass. 221. 

60 C.J. P 275 note 12. 

33. N.J.—^Public Service Ry. Co. v. 
Board of Chosen Freeholders of 
Hudson County, 78 A. 236, 78 N.J. 
Eq. 20. 


34. tJ.S.—^Rome Ry. & Llght Co. v. 
Ployd County, Ga, 37 S:Ct 291, 243 
U.S. 257, 61 L.Ed. 706. 

60 C.J. P 275 note 14. 

35. N.T.—New York Consolidated R. 
Co. V. City of New York, 155 N.E. 
77, 244 N.T. 140. 

60 C.J. p 275 note 15. 

36. N.C.—City of Raleigh v. Caro- 
lina Power & Light Co., 102 S.B. 
614, 179 N.C. 380. 

37. Va—^Roanoke Railway & Elec¬ 
tric Co. V. Virginiau Ry. Co., 166 
S.E. 398, 159 Va 289. 

33. Conn.—^Appeal of City of Noi> 
walk, 91 A. 442, 88 Conn. 471. 

60 C.J. p 276 note 17. 

39. Me.—City of Augusta v. Lewls- 
*ton, A. & W. St. Ry., 95 A. 267, 
114 Me. 24. 

4a Me.—City of Augusta v. Lewls- 
ton, A. & W. St. Ry., supra 
60 C.J. p 276 note 19. 
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of the municipality bemg one for breach of con- 
tract enforceable in the courts.^^ Under some stat- 
utes the exercise of discretion by the commission- 
ers in determining the apportionment of the cost be- 
tween a company and a municipality is conclusive, 
unless manifestly illegal or unjust.^^ 

In view of a statute enacted by virtue of the po- 
lice power of the state, giving the Public Service 
Commission exclusive powers with respect to the 
construction of bridges and apportionment of costs, 
it has been held that a private contract between a 
Street railway company and a county for the use 
of a bridge, under which the county agreed to bear 
replacement costs, was subject to an implied con- 
dition that the lawful exercise of the police power 
might take place any time, and the parties concerned 
might be required to pay their proper share,^3 and, 
accordingly, even though such contract was valid 
when made, the Street railroad company may be 
liable for its share of the cost of the replacement 
of the bridge.'^^ 

Measure of contribution and matters considered. 
The measure of contribution for the cost of a new 
bridge on the part of a Street railroad company or- 
dinarily is the amount of the increased expense 
rendered necessary to accommodate the Street rail¬ 
road traffic on the bridge,^ 5 that is, the amount fair- 
ly expended by the municipality because of the com- 
pany’s use of the bridge and the amount ac- 


tually expended by the municipality is not neces- 
sarily controlling in determining the amount of the 
company’s contribution.^^ 

Under a statute requiring a Street railroad com¬ 
pany to pay so much of the expense of the con¬ 
struction of a new bridge to replace another bridge 
as may be equitable, what is equitable in a givcn 
case is what is fair and just under the circumstanc- 
es,48 and while under such statute a municipality 
which erects a bridge may not go beyond the pub- 
lic and Street railway requirements, and compel the 
company to pay any part of the cost not needed 
for public and railway requirements, the munici¬ 
pality may provide for future as well as present 
railway and public needs;^® in such case benefit 
to, and use by, the railway of the bridge, present and 
prospective, are decisive factors in fixing its equi¬ 
table portion of the expense, and, since the appor¬ 
tionment between the company and the municipal¬ 
ity must be made once only, the prospective and 
present use of the bridge by the company must be 
regarded, and various other matters considered.^O 

Recovery by TailToad company, The right of the 
railroad company to enforce against the municipali¬ 
ty a claim for the share of the cost of rebuilding 
a bridge, apportioned to the municipality by a state 
public utility commission, has been recognized.^! 

Procediire. General rules as to procedure be- 
fore, and appeals from decisions of, public utility 


41. Me.—City of Augusta v. Lewls- 
ton, A. & W. St. Ry., supra, 

42. Me.—^Inhabitants of Ofono v. 
Bangor Ry. & Electric Co., 74 A. 
1022, 105 Me. 428. 

60 C.J. p 276 note 21. 

43. Pa.—^Wilkes-Barre Ry. Corp. v. 
Public Service Commission, 188 A. 
646, 124 Pa.Super. 362. 

44 . Pa. —^Wilkes-Barre Ry. Corp. v. 
Public Service Commission, supra. 

45. N.J.—^Public Service Ry. Co. v. 
Board of Chosen Preeholders of 
Hudson County, 100 A. 610, 87 N.J. 
Eq. 618. 

60 C.J. p 276 note 22. 

46. N.J.—^Public Service Ry. Co. v. 
Board of Chosen Preeholders of 
Hudson County, supra. 

47. N.J.—^Public Service Ry. Co. v. 
Board of Chosen Preeholders of 
Hudson County, supra. 

48. Conn.—^Appeal of City of Nor- 
walk, 94 A. 988, 89 Conn. 637. 

60 C.J. p 276 note 25. 


49. Conn.—^Appeal of City of Nor- 
walk, supra. 

50. Conn.—^Appeal of City of Nor- 
walk, supra. 

60 C.J. p 277 note 31. 

]yCattex8 propexly considered 

In apportloning the cost of a new 
bridge between a clty and a Street 
railway company under such statute, 
the following matters, among others, 
may properly be considered: The ad- 
dltional cost of strengthening the 
entire bridge so as to carry the load 
of cars operated over the tracks or- 
dered by the public Utilities commis¬ 
sion; the Increased size of the bridge 
due to pro Vision for the tracks; the 
part of the surface of the bridge oc- 
cupled by the company in the oper- 
ation of its cars and the right of 
exclusion of other traffic when re¬ 
quired for its own use; the perma¬ 
nent occupation of the bridge by the 
railway by its tracks, poles, wires, 
and equipment; the Insurance of per- 
manency in the installation of the 
railway’s overhead equipment on the 
bridge; the special construction re¬ 
quired for the company’s exclusive 
Service; the relative use of the part 


of the bridge devoted to railway traf- 
flc by the railway and by the other 
traffic; the permanency of the bridge 
and the cost of its maintenance and 
depreciation on the investment; the 
Impaired llfe cost of the bridge due 
to the railway; the saving to the 
railway in the maintenance and cost 
of operation; the decrease in llability 
for accident owing to the Increased 
width of bridge and draw; the re- 
lief from congestlon due to the in¬ 
creased width of the draw; and the 
saving of time in operation of cars 
by the change from a swinging to a 
llft draw.—^Appeal of City of Nor- 
walk, supra. 

SflCatters not properly considered 
In flxing the amount which, under 
such statute, the company must pay, 
the cost to it of paving, rails, ties, 
ballast, wires, cables, and other spe¬ 
cial Work, must not be considered, 
nor must a contribution to the cost 
of the new bridge made by the state 
be considered.—Appeal of City of 
Norwalk, suprsu 

51. Me.—^Bangor Ry. & Electric Co. 
V. Inhabitants of Town of Orono, 
84 A. 385, 109 Me. 292. 
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commissions have been applied in proceedings in- 
volving the apportionment of the cost of repairing 
or replacing a bridge between a Street railroad com- 
pany and a municipality.52 The burden is on a 
county claiming contribution to the cost of a bridge 
from a Street railroad company to show the amount 
which had been expended to accommodate trolley 
traffic in excess of what would have been necessary 
to accommodate other traffic only, where the mu- 
nicipality had sole control of the constructi on of 
the bridge.53 The complaint in an action by a mu- 
nicipality to recover from a Street railroad com¬ 
pany a share of the cost of bmlding a new bridge 
to replace another bridge is insufficient where it 
fails to show that the municipality has expended, 
or is bound to expend, any amount for the con- 
struction of the new bridge.®^ 

§ 120. - Change of Grade 

The cemmon-law duty of a Street railroad company 
to keep Its tracks in such condition that the Street will 
be safe for travel requires it to restore the Street, on a 
change of grade, and to make its tracks conform to aii 
changes of grade, and this duty may be expressiy im- 
posed by statutes, ordinances, franchises, or contracts. 

The common-law duty of a Street railroad com¬ 
pany to keep its tracks in such a condition that the 
Street will be safe for travel requires it to restore 
the Street, on a change of grade, ^ 5 and to make its 
tracks conform to ali changes of grade.®® Further- 
more, under the express provisions of some statutes, 
ordinances, franchises, or contracts, it is the duty 
of the company to maintain the tracks or roadbed 
in conformity with the grade of the Street,®*^ or to 
make the tracks or railroad conform to changes of 


grade and, where a requirement to make "tracks” 
conform exists, it is implied that the company will 
change the grade of its roadbed whenever that is 
necessary to adjust the track to the changed grade 
of the Street.®® Where an interurban railway fails 
or refuses to lowcr its tracks to conform to a 
change of grade in the improvement of a road or 
Street under a statute, it has been held that the 
commissioners of the county in which such improve¬ 
ment is situated may contract for the lowering of 
such tracks and assess the cost thereof against the 
railway company.®® Ordinarily, however, the com¬ 
pany is not bound to grade the Street on either side 
of its tracks to the height of its roadbed.®^ 

A municipality may be authorized by statutes to 
require a change of grade of the railroad,®2 as, for 
example, by statutes conferring on certain munici- 
pal boards or officers authority as to change of 
grades of streets,®® or as to paving and the lay- 
ing or relaying of surface railroad tracks.®^ Under 
some statutes the expense of altering the grade of 
a highway at the request of a Street railroad com¬ 
pany, for the purpose of establishing the grade of 
its railroad, includes the damage to abutting owners 
resulting from such alteration.®^ A change of grade 
at the Crown of the Street to an unstated amount is 
not a change of grade in the sense contemplated by 
statute.®® 

Authority of state boards. Under some statutes 
the state roads commission is not empowered to 
require a Street railroad company to make changes 
in the grade of its road, at its own expense, ren- 
dered necessary by improvements made by the com- 


52. Me.—City of Augusta v. Lewls- 
ton, A. & W. St. Ry., 95 A. 267. 114 
Me. 24. 

60 C.J. p 277 note 50. 

Appeal from, and revlew of, orders 
of Public utility commissions see 
Public Utilities §§ 64-65. 
Proceedings before public utility 
commissions generally see Public 
Utilities §§ 46-62. 

53. N.J.—Public Service Ry. Co. v. 
Board of Chosen Freeholders of 
Hudson County, 100 A 610, 87 N. 
J.Bq. 518. 

60 C.J. p 277 note 51. 

54. N.C.—City of Raleigh v. Caro- 
lina Power & Llgbt Co., 102 S.E. 
614, 179 N.C. 380. 

60 C.J. p 278 note 52. 

55. Ind.—^Hammond, W. & E. C. Ry. 
Co. V. State Highway Commission, 
152 N.W. 806, 154 N.B. 20, 198 Ind. 
456. 


56. Ind.—^Hammond, W. & B. C. Ry. 
Co. V. State Highway Commission, 
supra. 

60 C.J. p 278 note 57. 

57- Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A 857, 98 
Vt 24. 

60 C.J. p 278 note 58. 

58. Wis.—^Ashland St. R. Co. v. Ash¬ 
land, 47 N.W. 619, 78 Wis. 271. 

60 C.J. p 278 note 59. 

Apportionment of part of cost of 
eliminating grade Crossing to 
Street railroad see Railroads § 165. 

59. Ark.—Llttle Rock v. Citizens' St 
R. Co., 19 S.W. 17, 56 Ark. 28. 

60. Ohlo.—Ohio Traction Co. v. 
Huwe, 189 N.B. 1, 127 Ohio St 444. 

61. La.—State v. New Orleans Trac¬ 
tion Co., 19 So. 565, 48 LaAnn. 567. 
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Tex.—Galveston v. Galveston City 
R. Co., 46 Tex. 435. 

62- Pa.—^Reading v. United Traction 
Co., 52 A 106, 202 Pa. 571. 

60 C.J. p 278 note 62. 

63. N.T.—^People ex rei. City of New 
York V. Belt Line Ry. Corp., 129 
N.B. 217, 230 N.Y. 86. 

60 C.J. p 278 note 63. 

64. N.Y.—^People ex rei. City of New 
York V. Belt Line Ry. Corporation, 
supra. 

60 C.J. p 278 note 64. 

65. Me.—^Hurley y. Inhabitants of 
South Thomaston, 74 A 734, 105 
Me. 301. 

60 C.J. p 278 note 65. 

66. N.Y.—Village of Peeksklll v. 
Putnam & W. Traction Co., 168 N. 
Y.S. 809, 181 APP.Div. 382. 
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mission,®7 and the commission may not impose lia- 
bility on tihe company by virtue of the fact that a 
municipality might have required the company to 
make its tracks conform to a change of grade made 
by such municipality.^ 8 ^ municipality is not re¬ 

quired to obtain the consent of the public Service 
commission to make a slight and inconsequential 
change in the grade of its existing Street intersec- 
tions in a Street occupied by a Street railroad, ren- 
dered necessary before paving the Street, especially 
where the railroad company is under contract to 
make the grade of its track conform to that of 
the Street as the municipality may establish it.^^ 


§ 121. Restoration of Streets after Re- 

moval of Tracks 

The duty of a Street railroad company or one clalm- 
Ing under it to restore streets on removal of tracks 
therefrom after the expiration or forfeiture of the fran- 
chise has been recognized. 

While it has been held that one who acquires title 
to the rails of a Street railroad, who is not the gran- 
tee, or purchaser, of the franchise, is not subject to 
the terms of the franchise which requires that on 
removal of rails the Street shall be left in as good 
condition as before the removal was made,70 there 
is authority recognizing that the duty to restore 
streets on the removal of tracks therefrom, after the 
expiration or forfeiture, of the franchise, rests on 
a Street railroad company,or one claiming under 
it,“^2 and contract provisions imposing the duty 
must be given effect.*^® Moreover, the duty rests on 
the company, even though the abandonment of the 


Street car system was not formally approved by 
the public Service commission.*^^ 


§ 122. «— Existing, Original, and Subse- 
quent Pavement 

Under some circumstances, dependlng on the provi¬ 
sions of the controlling statute, ordtnance, or grant, a 
Street railroad company may be required to pay for exist* 
Ing, original, or subsequent pavement. 

While a statute which contemplates the imposi- 
tion of a share of the cost of an improvement in 
a certain Street when such improvement is made 
does not authorize the municipality, after the im¬ 
provement is made and has been paid for and after 
a Street railroad company has, with the consent 
of the municipality and subsequent to the improve¬ 
ment, laid down a second track in such Street, to 
charge the company with a share of the cost of such 
improvement,75 under some statutes a Street rail¬ 
road, before the laying of its tracks, is required to 
pay the value of the pavement on a specified por- 
tion of the Street where such Street is not then 
being repaved.'^® 

Original pavement Certain statutes and munici- 
pal grants have been construed to require Street 
railroad companies to lay pavement where no pave¬ 
ment had previously been laid.'^'^ 

Subsequent pavement, Whether or not the duty 
of the Street railroad company is a continuous duty 
depends on the construction of the controlling stat¬ 
ute, ordinance, or contract.'^8 


67. Md.—^United Rys. & Electric Co. 
V. State Roads Commission, 91 A. 
552, 123 Md. 561. 

■ 60 C.J. p 279 note 66. 

68 . Md.—United Rys. & Electric Co. 
Y. State Roads Commission, supra. 

69. P8L—'Borougrli of Sayre v. Wav- 
erly, Sayre & Athens Traction Co., 
113 A 424, 270 Pa. 412. 

70. U.S.—Crebs v. Lebanon, C.C.Mo., 
98 F. 649. 

60 C.J. p 279 note 69. 

71. U.S.—^In re Madison Rys. Co., C. 
C.AWis., 102 P-2d 178. 

Ohio.—City of Mt. Vernon v. Ber- 
man & Reed, 125 N.E. 116, 100 Ohio 
St. 1. 

72. Ohio.—City of Mt. Vernon v. 
Berman & Reed, supra. 

Basis of mle 

The irrantee of a franchise to con¬ 


struet and operate a Street railroad 
accepts the grant with notice of the 
domlnant rlghts of the public and of 
the limited powers of a municipality 
as to contraets.—City of Mt Vernon 
V. Berman & Reed, supra. 

73. N.T.—City of Bulfalo v. Inter¬ 
national Ry. Co., 239 N.Y.S. 113, 
135 Misc. 497. 

60 C.J. p 279 note 73. 

74. U.S.—^In re Madison Rys. Co., 
C.C.AWis., 102 F.2d 178. 

Statute held not to divest dty of po- 
lioe Power 

U.S.—^In re Madison Rys. Co., supra 

76w Tex,—Dallas v. Dallas Consol. 
Traction R, Co., Clv.App., 33 S.W. 
767. 

60 C.J. p 279 note 76. 

Conformlty to pavement laid by mu¬ 
nicipality see infra § 123. 

76- lowa—City of Oskaloosa v. Osk- 
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aloosa Traction & Light Co., 119 N. 
W. 736, 141 lowa 236. 

60 C.J. p 279 note 76. 

77. IU.—City of Anna r. Northern, 
104 N.E. 171, 261 111. 638. 

Pa—^Philadelphia v. Spring Garden 
Farmers’ Market Co., 29 A 286, 161 
Pa 522. 

60 C.J. p 279 note 77. 

Munlcipal ordinances exemptlng 
Street railroad from requirement 
as to paving generally see infra S 
124 a 

78. Contlnulng duty held Imposed 
Minn.—City of Duluth v. Duluth St. 

Ry. Co., 216 N.W. 69, 172 Minn. 
187. 

60 C.J. p 280 note 79 [a]. 

Subsequent paving held not required 
Wash.—State v. Olympia Light & 
Power Co., 168 P. 86, 91 Wash. 619. 
60 C.J. p 280 note 79 [b]. 
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§ 123, - Necessity, Character, and Type 

of Repairs and Improvements 

a. In general 

b. Conforming to changed conditions and 

to general condition of Street, and 
kind of pavement 

c. Determination by public authorities as 

to necessity and character 

a. In G-eneral 

The character of the repairs and improvements re- 
qulred by a particular statute, ordinance, or contract 
depends on its terms, as determlned from the cornmon 
and ordinary use and meaning of the words and phrases 
employed. 

The character of the repairs and improvements 
required by a particular statute, ordinance, or con¬ 
tract depends on its terms^s and, where a franchise 
contract uses words and phrases of common and 
ordinary use and meaning in Street improvernent, 
such use and meaning will be adopted by courts in 
the construction of such contract.*® While it has 
been held or recognized that a Street railroad com- 
pany, bound to “repair** or “keep in repair” a speci- 
fied portion of the streets occupied by its tracks, 
is not thereby bound to pave, or to pay for pav- 
ing,*i or otherwise to improve, the Street,except 
in so far as the work in question comes within the 
category of repairs,** and that the duty to “main- 
tain” pavement does not include the construction 
of pavement,*^ in order that the duty to pave or 
to pay therefor may be imposed, it is not necessary 


that the goveming statute, ordinance, or contract 
should contain a specific reference to paving,*^ 
and statutory and other requirements to repair have 
been construed to include the duty to pave, under 
certain circumstances,*® as, for example, a require- 
ment to keep “in proper repair,”**^ “in good re¬ 
pair,”** “in thorough repair,”*® and “in permanent 
repair,”*® under the supervision of, when required 
by, and in the manner prescribed by, local author¬ 
ities. 

*^Repair^* of pavement. The word “repair,” with 
respect to the repair of pavement, is inherently lo¬ 
cal and somewhat temporary,*! and is usually made 
necessary by some local disturbance or defect in 
pavement.®* The duty to “repair” pavement may 
involve the use of new material®* and includes the 
duty to restore.®^ 

^"Repave!* The word “repave” relates general- 
ly to a new pavement out of the same or different 
material for the full width of the Street theretofore 
similarly improved, or for some defined section 
thereof.®® 

Items included. The items, in respect of which 
a railroad company^s duty or obligation is imposed, 
are determined by the terms of the controlling stat¬ 
ute, grant, or contract, as, for example, in respect of 
preliminary work,®* excavations,®'^ and the base for 
the tracks.®* 

Repairs or restoration rendered necessary hy ex- 
cavations. The duty of a Street railroad company 


79. 111.—^McChesney v. City of Chl- 
cagro. 73 N.E. 368, 213 111. 592. 

80. Ohio.—Cleveland Ry. Co. v. City 
of Cleveland, 119 N.E. 202, 97 Chio 
St 122. 

81. N.J.—^Jersey City v. Public Serv¬ 
ice Ry. Co., 129 A. 482, 101 N.J. 
Law 341. 

60 C.J. p 280 note 82. 

Duty to pave or otherwise improve 
Street generally see supra S 113. 

82. Ind.—State v. Vincennes Trac- 
tlon Co., 117 N.E. 961, 187 Ind. 291 
—Western Paving, etc., Co. v. Citi- 
zens St. R. Co., 26 N.E. 188, 28 N. 
E. 88, 128 Ind. 626, 26 Am.S.R. 462, 
10 L.R.A. 770. 

83. Fla.—State v. Jacksonville St R. 
Co., 10 So. 690, 29 Fla. 690. 

60 C.J. p 280 note 84. 

84- Wash.—State v. Olympia Llght 
& Power Co., 168 P. 86, 91 Wash. 
519. 

85. Va.—City of Danville v. Dan- 
vlUe Ry. & Electric Co., 76 S.B. 


913, 174 Va. 382, 43 L.R.A.,N.S., 
463. 

60 C.J. p 281 note 86. 

86- Tex.—City of Highland Park v. 
Dallas Ry. Co., Civ.App., 243 S.W. 
674. 

60 C.J. p 281 note 87. 

87- Wis.—City of Madison v. South¬ 
ern Wisconsin R. Co., 146 N.W. 492, 
166 Wis. 362, afflrmed 36 S.Ct 400, 
240 U.S. 467, 60 D.Ed. 739. 

60 C.J. p 281 note 88. 

88. U.S.—^Milwaukee Electric Ry. & 
Light Co. V. State, Wis., 40 S.Ct 
306. 262 U.S. 100, 64 L.Ed. 476, 10 
A.L.R. 892. 

60 C.J. p 281 note 89. 

89. N.T.—City of New York v. 
Ninth Ave. R. Co., 115 N.Y.S. 876, 
130 App.Div. 839. 

90- U.S.—Rochester Railway Co. v. 
Rochester, N.Y., 27 S.Ct 469, 205 

U.S. 236, 61 D.Ed. 784. 

60 C.J. p 281 note 91. 

91. Ohio.—Cleveland Ry. Co. v. City 
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of Cleveland, 119 N.E. 202, 97 Ohio 
St 122. 

92. Ohio.—Cleveland Ry. Co. v. City 
of Cleveland, supra. 

93. Ohio.—Cleveland Ry. Co. v. City 
of Cleveland, supra. 

94. 111.—Chicago City Ry. Co. v. 
City of Chicago, 238 111.App. 402, 
afflrmed 154 N.E. 112, 323 111. 246. 

Ohio.—Cleveland Ry. Co. v. City of 
Cleveland, 119 N.E. 202, 97 Ohio St. 
122 . 

95. Ohio.—Cleveland Ry. Co. v. City 
of Cleveland, supra. 

96. 111.—^Danville St. R., etc., Co. 

V. Mater, 116 Ill.App. 519. 

60 C.J. p 281 note 99. 

97. Ky.—Central Kentucky Traction 
Co. V. City of Winchester, 191 S. 

W. 636, 175 Ky. 806. 

60 C.J. p 281 note 1. 

98. Va—^Norfolk & P. Traction Co. 
V. City of Norfolk. 78 S.B. 645, 115 
Va. 169, Ann.Cas.l914D 1067. 

60 C.J. p 281 note 2. 
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to keep streets in repair unequivocally imposed by 
a grant from a municipality includes the duty to 
make repairs to pavement rendered necessary by 
lawful acts of the municipality in making exca- 
vations in the performance of its public duties, 
in the absence of any exception in this regard.^^ 
So, a statutory provision requiring Street railroad 
companies to keep in permanent repair a certain 
portion of the Street has been construed as re¬ 
quiring the railroad company to restore the pave¬ 
ment where its removal is rendered necessary by 
excavations required in the making of public im- 
provements.i 

b. Confoming to Changed Conditions and to 
General Gondition of Street, and Kind of 
Pavement 

The duty to repair or pave Is generally Imposed with 
respect to public changes and to improved methods of 
Street construction, and involves the duty to iay new 
and improved pavement conforming to that In the re- 
mainder of the Street where the pavement In that por¬ 
tion of the Street to which the duty of a Street railroad 
company extends is out of repair. 

In general the duty to repair^ or to pave^ is im¬ 
posed with respect to public changes and to im¬ 
proved methods of Street construction. While the 
view has been taken that the duty to repair does 
not require a railroad company to repave with new 
material, or to make its pavement conform to new 
pavement, whenever the municipality paves the re- 
mainder of the Street with improved pavement,^ 
where the existing pavement does not need repair 
or mendingjS it has been held or recognized that 
the duty to repair involves the duty to lay new and 
improved pavement conforming to that in the re- 
mainder of the Street where the pavement in the 


portion of the Street to which a company*s duty 
extends is out of repair,® even in the absence of an 
express provision in the governing statute, ordi- 
nance, or contract, for conformity.*^ A statutory 
requirement that Street railroad companies shall 
keep in permanent repair a certain portion of streets, 
under the supervision of, whenever required by, 
and in such manner as is prescribed by, local au- 
thorities, requires the laying of new and improved 
pavement conforming to that in the remainder of 
the Street, even in the absence of a specific pro¬ 
vision for such conformity,® and a like rule has 
been recognized in respect of other statutory or or- 
dinance requirements not specifically imposing the 
duty to pave.9 

A specific requirement to pave ordinarily in¬ 
volves the duty of conformity,^® and valid require¬ 
ments in terms imposing the duty to conform must 
be given effect;ii in such case the railroad company 
may not be authorized^^ or required^® to lay down 
a pavement different from that laid in the remainder 
of the Street. 

Under a contract between a municipality and a 
Street railroad company imposing on the latter the 
cost of paving or repaving a certain portion of 
streets occupied by the company if any paved or 
unpaved Street occupied by a track or tracks should 
be ordered paved or repaved, the company is not 
primarily liable for a more expensi ve kind of pave¬ 
ment for that part of a Street for which it is charge- 
able than that ordered for the entire street.^^ Ac- 
cording to some cases a provision in an ordinance 
granting the use of streets as to the kind of ma¬ 
terial to be used by a Street railroad in paving be¬ 
tween its tracks is a regulation and not a con- 


99. 111.—Chicago City R. Co. v. City 
of Chicago. 154 N.&. 112, 323 111. 
246. 

60 C.J. p 282 note 3. 

1. N.T.—City of New York v. Whit- 
ridge, 124 N.E. 788, 227 N.T. 180. 

60 C.J. p 282 note 4. 

2. Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 98 
Vt. 24. 

60 C.J. p 282 note 6. 

3. Va.—Norfolk & P. Traction Co. 
V. City of Norfolk. 78 S.B. 545, 115 
Va. 169, Ann.Cas.l914D 1067. 

60 C.J. p 282 note 7. 

4. Md.—^United Rys. & Electric Co. 
of Baltimore v. City of Baltimore, 
88 A. 617, 121 Md. 652. 

60 C.J. p 282 note 8. 


5. Pa.—^Reading v. United Traction 
Co., 52 A. 106, 202 Pa. 671, 

60 C.J. p 282 note 9. 

6. U.S.—^Mllwaukee Electric Ry. & 
Liight Co. V. State. Wis., 40 S.Ct. 
306, 262 U.S. 100, 64 L.Ed. 476, 10 
A.L.R. 892. 

60 C.J. p 282 notes 10, 11. 

7. Wis.—Madison v. Southern Wis- 
consin R. Co., 146 N.W. 492. 166 
Wis. 352, affirmed 36 S.Ct. 400, 240 
U.S. 457, 60 L.Bd. 739. 

60 C.J. p 282 note 11. 

8. N.T.—City of New York v. New 
York City Ry. Co., 116 N.Y.S. 939, 
132 App.Div. 156. 

60 C.J. p 283 note 13. 


Ry. & Electric Co., 76 S.E. 913, 114 
Va. 382, 43 L.R.A.,N.S., 463. 

60 C.J. p 283 note 14. 

10. Pa.—^Philadelphia v. Ridge Ave. 
Pass. R. Co., 22 A. 695, 143 Pa. 444. 

11. U.S.—^Milwaukee Electric Ry. & 
Light Co. V. State of Wisconsin ex 
rei. City of Milwaukee, Wis., 40 S. 
Ct. 306, 252 U.S. 100, 64 L.Ed. 476, 
10 A.L.R. 892. 

60 C.J. p 283 note 16. 

12. Hawaii.—Honolulu Rapid Trans¬ 
it, etc., Co. V. Territory, 21 Ha- 
waii 136. 

13. * Hawaii.—^Honolulu Rapid Trans¬ 
it, etc., Co. V. Territory, supra. 

14. La.—'Southern Bitullthic Co. v. 
Algiers Ry. & Lighting Co., 58 So. 
538, 130 La. 830. 


9. Va.—City of Danvllle v. Danville 
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tract,i5 and a practical construction placed on it 
by the municipality is immaterial.ifi 

c. Determination by Public Autborities as to 
Necessity and Oliaracter 

OrdinariFy the necessity of repairfng or repaving 
streets, and the character of the fnateriai to be used, 
are to be determined by the municipal authorities. 

Ordinarily the necessity of repairing or repaving 
streets is to be determined by the municipal au¬ 
thorities, and, according to some cases, the de¬ 
termination may be made in the exercise of the po- 
lice power.18 A provision of a contract behveen a 
municipality and a Street railroad company that 
the company shall keep in permanent repair a 
certain portion of the Street, under the direction, su- 
pervision, and approval of, specified municipal offi- 
cers, is controlling in respect of the particular offi- 
cers who may act under the contract.^^ 

The municipal authorities usually may determine 
the material with which the paving shall be done,20 
unless restricted by some legislative provision,^! 
and may require it to be done with a better and more 
expensive material than was in use when the com¬ 
pany was chartered or the grant of, or consent 
to, the use of the Street was made,22 and, while 
there is authority for the view that, where the ma- 
terials to be used for paving are specified in the 
controlling contract or ordinance, the municipality 
may not require the use of different material,23 


according to some cases, notwithstanding an agree- 
ment as to the material to be used, the municipal¬ 
ity may require the use of different material,24 in 
reasonably exercising the police power,25 and the 
power of the legislature to require the use of other 
material has been recognized.26 

While it has been held that, where the municipal¬ 
ity is acting under certain statutory provisions, 
the company has no constitutional right to be heard 
on the question as to whether the requirement of 
the proper local authorities to lay a new and im- 
proved pavement is reasonable, since the obligation 
of the company is imposed as a mere condition of 
its use of the streets and as compensation to the 
City therefor,27 there is authority for the view that 
there must be some showing as to the necessity for 
repairs or paving,28 that the discretion of the mu¬ 
nicipal authorities in this regard is not an arbi- 
trary one,29 but must be reasonably exercised,30 
that whether it has been so exercised is for the 
jury to determine under ali the facts, where the 
controversy involves submission to a jury,3i and 
that an actual determination in some form by munic¬ 
ipal authorities that the Street is out of repair must 
be made in order to impose the duty to repair.32 

Public utilify commisslon or hoard. Under some 
statutes state public Utilities boards or commissions 
are vested with authority in respect of the neces¬ 
sity and character of repairs or improvements,33 


15. Wls.-—State v, Mllwaukee Elec¬ 
tric Ry. & Light Co., 147 N.W. 232. 
157 Wis. 121. 

60 C.J. p 284 note 20. 

16. Wis.—State v. Milwaukee Elec¬ 
tric Ry. & Light Co., supra. 

17. N.T.—City of Buffalo v. Inter¬ 
national R. Co.. 239 N.Y.S, 113, 135 
Misc. 497. 

60 C.J. p 284 note 22. 

18. Mich.—City of Detrolt v. De- 
troit United Ry., 138 N.W. 215, 172 
Mlch. 496. 

60 C.J. p 284 note 23. 

18. Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 
98 Vt. 24. 

60 C.J. p 285 note 38. 

20. N.T.—Conway v. Rochester, 51 
N.E. 396, 157 N.T. 33. 

60 C.J. p 284 note 25. 

21. Pa.—^Philadelphia v. Evans, 21 
A. 200, 139 Pa. 483. 

22. N.T.—^New Tork v. Harlem 

Bridge, etc., R. Co., 78 N.E. 1072, 
186 N.T. 304. 

60 C.J. P 284 note 27. 


23. Pa.—^West Chester Borough v. 
West Chester St. R. Co., 52 A. 262, 
203 Pa. 201. 

60 C.J. p 284 note 28. 

24. N.T.—^Village of Mechanicville 
V. Stillwater, etc., Ry. Co., 71 N.T. 
S. 1102, 35 Misc. 513, affirmed 74 
N.T.S. 1149, 67 App.Div. 628, af- 
flrmed 66 N.E. 1117, 174 N.T. 507. 

60 C.J. p 284 note 29. 

25. U.S.—^Wheeling Traction Co. v. 
Board of Com'rs of Belmont Coun- 
ty. Ohio. 248 P. 205, 160 C.C.A. 283. 

60 C.J. p 284 note 30. 

26. N.T.—^Binninger v. City of New 
Tork, 69 N.E. 390, 177 N.T. 199— 
Village of Mechanicville v. Stillwa¬ 
ter & M. St. Ry. Co., 71 N.T.S. 1102, 
35 Misc. 513, affirmed 74 N.T.S. 
1149, 67 App.Div, 628, affirmed 174 
N.T. 507. 

27- N.T.—City of New Tork v. New 
Tork City Ry. Co., 116 N.T.S. 939, 
132 App.Div. 156. 

60 C.J. p 285 note 32. 

I 28. Pa.—^Borough of Irwin v. Irwln- 
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Herminie Traction Co., 152 A. 644, 
301 Pa. 456. 

60 C.J. p 285 note 33. 

29. N.T.—Binghamton v. Bingham- 
ton, etc., R. Co., 16 N.T.S. 225. 61 
Hun 479. 

30. Wis.—^Village of Walworth v. 
Chicago, H. & G. L. Ry. Co., 208 N. 
W. 877, 190 Wis. 379. 

60 C.J. p 285 note 35. 

31. Ga.—^Atlanta v. Gate City St. R. 
Co., 4 S.E. 269, 80 Ga, 276. 

Pa.—^McKeesport Borough v. Mc- 
Keesport Pass. R. Co., 27 A. 1006, 
158 Pa. 447. 

32. Pa.—^Borough of Irwin v, Irwin- 
Herminie Traction Co., 152 A. 544, 
301 Pa, 456. 

60 C.J. p 286 note 37. 

33. Vt.r— Town of West Rutland v. 
Rutland Ry., Light & Power Co., 
121 A. 755, 96 Vt. 413. 

60 C.J. p 285 note 39. 

Authority of public utility board as 
to repairs or improvements in gen- 
eral see supra § 114. 
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•as, for example, authority to determine as to the 
necessity or character of repairs or rebuilding of 
"bridges occupied by Street railroads.^^ It has been 
held, however, that while a municipality and a 
Street railroad company may not, by an agree- 
ment as to the necessity for certam repairs to a 
bridge, deprive the state commission of its authority 
to determine as to the necessity of other repairs, ^5 
the statute conferring authority on such commis¬ 
sion does not prevent the municipality and the 
•company from making a binding agreement as to 
the necessity for certain repairs.^® In some juris- 
•dictions a Street railroad company is authorized, 
■on being denied by the municipal authorities the 
right to lay a particular kind of pavement, to ap- 
peal from such order to the railroad commission- 
•ers.87 

§ 124. Termination of, and Exemption from, 
Duty 

a. In general 

b. Release from duty 

c. Statutes, ordinances, or contracts im- 

posing other obligations 

d. Insolvency and financial hardship 

a. In General 

The duty of a Street rallway company to repalr op 
pave the portion of the Street occupied by its tracks 
may terminate with the revocatlon of Its license to 
occupy the Street or with the abandonment of Its fran- 
chise or the removal of its tracks; and the legislature 
or municipality may exempt it from Its duty under some 
«ircumstances. 

Since the duty of a Street railroad company to 
pave is coextensive with the existence of its Street 
franchise,38 if its license to occupy the Street with 
its tracks is revoked by the city, the corresponding 
•duty to pave necessarily terminates.3® So, also, the 


right of a Street railroad company to abandon its 
franchise in order to avoid the duty to repair or 
to pave imposcd by statute has been recognized,^® 
although it has been held that a Street railway com¬ 
pany that is under contract to maintain and oper¬ 
ate a Street railway in a city cannot, without the 
consent of the city, avoid the payment of a pav- 
ing assessment duly made by the city by tender- 
ing the city its Street railway lines, property, and 
franchise,and that the surrender of its franchise 
and acceptance of an indeterminate permit under 
the Public Service Commission Law does not exempt 
a company from its obligation.42 A statute impos- 
ing the duty to repair as long as the company shall 
use or maintain the tracks has no application after 
the conveyance of the tracks to the city;43 and, 
where the company has the right to remove its 
tracks from a Street, it can, on such removal, be 
in no way liable for the improvement of such 
street.44 Where, however, a resolution of the 
board of public works apportioning costs of a grade 
separation as authorized by statute was adopted 
while the Street railroad company stili had tracks 
at the intersection, and the company removed the 
tracks after it had received notice of the adoption 
of the resolution but before its confirmation, the 
company is liable for its share of the cost of the 
improvement.45 In order to remove its tracks for 
the purpose of avoiding its obligation to repair or 
pave, the company must follow the required pro- 
cedure.4® 

The fact that the occupation of the Street is ter- 
minable on certain contingencies, which may hap- 
pen at any time, and at the will of the municipal¬ 
ity, does not, however, destroy the obligation of 
the company to keep in repair as long as it occu- 
pies the street.47 Where a statutory duty to re¬ 
pair has become fixed by proper notice from the 


■34, Me.—^Bangor Hy. & Electric Co. 
V. Inhabitante of Town of Orono, 
84 A. 885, 109 Me. 292. 

•60 C.J. p 286 note 40. 

Apportionment of cost see supra S 
119 b. 

35. Me.—City of Augusta v. Le^wis- 
ton. A, & W. St Ry., 96 A. 267, 114 
Me. 24. 

36. Me.—City of Augusta v. Le-wis- 
ton, A. & W. St Ry., supra. 

37. Conn.—^Btertford v. Hartford St 
R. Co., 53 A. 1010, 76 Conn. 471. 

60 C.J. p 286 note 44. 

38. Mo.—^Brick, etc., Co, v. Hull, 49 
Mo.App. 483. 


39. Mo.—Brick, etc., Co. v. Hull, su¬ 
pra. 

40. N.T.—City of New York v. 
Broadway & S. A. R. Co., 116 N.T.S. 
872, 130 App.Div. 834. 

41. Ga.—Georgia Power Co. v. City 
of Decatur, 176 S.B. 494, 179 Ga. 
471, reversed on other grounds 
Georgia Ry. & Electric Co. v. City 
of Decatur, 66 S.Ct 701, 296 U.S. 
165, 79 L.Ed. 1365. 

48. Ind.—State v. Indiana R. R., 2 
N.E.2d 404, 210 Ind. 222. 

43. N.T.—Greenberg v. City of New 
York, 274 N.Y.S. 4, 152 Mlsc. 488. 


44. Pa.—Shamokln V. Shamokin, 
etc., Electric R. Co., 66 A. 64, 206 
Pa. 626. 

60 C.J. p 286 note 48. 

45w Ind.—^Indlanapolls Rys. v. City 
of IndlanapoUs, 98 N.m2d 605, 229 
Ind. 487. 

46. Pa.—Burgess and To’wn Councll 
of Borough of Norrlstown v. Read- 
Ing Transit & Dight Co., 121 A 
495, 277 Pa. 459. 

60 C.jr. p 286 note 61. 

Dlscontinuance of operatlon In gen¬ 
eral see infra §S 181-184. 

47- Pa.—^Philadelphia v. Thlrteenth 
St, etc., Pass. R. Co., 83 A 126, 
169 pa. 263. 
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municipal authorities, the railroad company may 
not, by subsequently renouncing or abandoning its 
franchise, avoid the duty so imposed.^s A duty to 
xepair or pave imposed by statute remains re- 
gardless of the fact that the tracks have been re- 
located in the same Street, or of the mere fact 
that the tracks were removed for the purpose of per- 
mitting the construction of a sewer and have not 
been relaid,^® and difficulty in procuring labor and 
material is not a legal excuse for the failure of 
a Street railroad company to perform its obligation 
to make its tracks conform to grade and to re- 
pave.®^ 

Exemption, While the legislature may exempt 
a Street railroad company from requirements as 
to repairs and paving,52 including requirements of 
a general statute,and exemptions contained in mu- 
nicipal ordinances have been given effect,54 the pow- 
er of municipal authorities to exempt Street rail¬ 
road companies from the obligation to pave or 
to pay therefor has been denied.65 A municipality 
may not, it has been held, contract away its au- 
thority to impose on a Street railroad company the 
obligation to pave a certain portion of the street.56 
Under a statutory provision that the municipality 
shall reserve the right to require Street railroad 


companies to pay the cost o£ paving or otherwise 
improving a certain portion of the streets occupied 
by its tracks, it has been held that, while the mu¬ 
nicipality may not surrender the right to require 
such payment,^'^ and such reservation is read into a 
contract franchise by necessary implication,^^ the 
municipality has discretion to enforce or not to 
enforce the reserved right as it chooses.^^ 

It is generally recognized that provisions exempt- 
ing a Street railroad company from the cost of pav¬ 
ing are not lightly to be read into a contract be- 
tween the state and the company,®® and any doubt 
in respect thereof must be resolved in favor o£ the 
state.®^ Like rules of construction have been ap- 
plied to a municipal ordinance granting the right to 
use streets for Street railroad purposes,®^ and the 
duty of a Street railroad company to keep streets 
in repair unequivocally imposed by a grant from 
the municipality is not subject to exceptions not 
declared in terms equally unequivocal.®® 

In determining the effect of ordinances which, 
it is claimed, grant exemptions from duties as to 
paving or repairs, the facts and circumstances sur- 
rounding the adoption of the ordinance,®^ and prior 
ordinances dealing with the matter,®® may be con- 


48. N.T.—City of New York v. Dry 
Dock, B. B. & B. K. Co., 240 N.T.S. 
744, 136 Misc. 678, affinned 232 N. 
Y.S. 715, 225 App.Dlv. 794, afflrmed 
168 N.B. 436, 261 N.T. 683, certio¬ 
rari denied 50 S.Ct. 86, 280 U.S. 
603, 74 L.Bd. 648. 

'SO C.J. p 286 note 50. 

'Trades allowed to remain. avaUal)le 
for use 

The duty of a Street surface rail¬ 
road Corporation to keep in perma¬ 
nent repair a portion of streets occu- 
l)ied by Street railroad tracks “so 
long as it shall continue to use or 
malntaln*' its tracks covers the situar 
-tion where tracks were allowed to 
remain under conditlons which left 
them available for use by the receiv- 
•er of the company whenever he might 
•decide to use them.—^American Breke 
Bhoe & Foundry Co. v. New York 
Rys. Co., C.C.A.N.Y., 85 F.2d 631, cer- 
-tiorari denied «Sheeran v. City of New 
York, 67 S.Ct 236, 299 U.S. 609, 81 
Xi.Bd. 449. 

49. Pa.—^Ashland v. Schuylkill Ry. 
Co., 5 Pa.Dist. & Co. 383. 

•50. 111.—Sawyer v. City of Chlcagro, 
66 N.B. 646, 183 Ul. 57. 

60 C.J. p 286 note 53. 

Pa.—^Borough of Sayre v. Wav- 


erly, Sayre & Athens Tractlon Co„ 
113 A. 424, 270 Pa. 412. 

60 C.J. p 286 note 54. 

52. Pa.—City of Philadelphia v. Em- 
pire Passenger Ry. Co., 5 Pa.Dist 
53, 18 Pa.Co. 81. 

Impositlon of additional obligations 
as to repairs or paving in general 
see supra § 116. 

53. N.Y.—City of New York v. Un¬ 
ion Ry. Co. of New York City. 201 
N.Y.S. 396, 206 App.Div. 472, af- 
firmed 144 N.B. 896, 238 N.Y. 571— 
Bohmer v. Haffen, 64 N.Y.S. 1030, 
35 App.Uiv. 381, afflrmed 55 N.B. 
1047, 161 N.Y. 390. 

54. Pa.—^Leake v. Philadelphia & 
Vulcanite Paving Co., 24 A. 861, 
150 Pa. 643. 

60 C.J. p 287 note 58. 

55. Miss.—^Edwards Hotel & City R. 
Co. V. City of Jackson, 51 So, 802, 
96 Miss. 547. 

60 C.J. p 287 note 59. 

56. Wis.—City of Madison v. South¬ 
ern Wisconsin Ry. Co., 146 N.W. 
492, 166 Wis. 352, 10 A.L.R. 910, 
afflrmed 36 S.Ct 400, 240 U.S. 467, 
60 L.Ed. 739. 

57. Ky.—City of Henderson v. Hen- 
derson Traction Co., 254 S.W. 332, 
200 Ry. 183. 

60 C.J. p 287 note 60. 
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68, Ky.—City of Henderson v, Hen¬ 
derson Traction Co„ 254 S.W. 332, 

200 Ky. 183. 

60 C.J. p 287 note 61. 

59. * Ky.—Common Council of City of 
Frankfort v, Morris, 257 S.W. 16, 

201 Ky. 449. 

60 C.J. p 287 note 62. 

60. U.S.—^Pt. Smith Light & Traction 
Co. V. Board of Improvement of 
Paving Dist No. 16 of City of Pt 
Smith, Ark., 47 S.Ct 695, 274 U.S. 
387, 71 L.Ed. 1112. 

61. U.S.—Durham Public Service Co. 
V. City of Durham, N.C.. 43 S.Ct 
290, 261 U.S. 149, 67 L.Ed. 580. 

62. N.J.—^Town of Westfleld v, Pub¬ 
lic Service Ry. Co., 87 A. 82, 84 N. 
J.Law 568. 

60 C.J. p 287 note 65. 

63. 111.—Chicago City Ry. Co. v. City 
of Chicago, 164 N.B. 112, 328 111. 
246. 

64. Ga.—City Council of Augusta v. 
Augusta-Aiken Ry. & Electric Cor¬ 
poration, 104 S.B. 605, 150 Ga. 524. 

60 C-J. p 287 note 67. 

65. Ga,—City Council of Augusta v. 
Augusta-Aiken Ry. & Electric Cor¬ 
poration, supra. 
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lidered, and ali parts of the ordinance must be 
ixamined and considered.66 An exemption of a 
itreet railroad company from the duty to pay for 
he cost of paving, under a contract between the 
:onipany and the state, is not transferred to another 
company by a lease, authorized by statute, of the 
Droperty, franchises, rights, and privileges from the 
:ontracting company to such other company,es- 
pecially where such exemption is inconsistent with 
the charter of the lessee company.68 

b. Release from Duty 

(1) By state 

(2) By municipality 

(1) By State 

The legislature may relieve a Street railroad company 
of Its duty to repair or pave that portion of the Street 
occupied by its tracks. 

The legislature which imposes the duty to pave 
may also relieve from such duty,®® and it may 
relieve from duties as to paving and repairs imposed 
by a municipality as a condition of using streets.^O 
Various statutes have been construed as not reliev- 
ing the Street railroad company of its duties to pave 
or repair and under a recital in a deed by which 
certain corporations surrendered to the state the 
right to operate a road as a turnpike that, as part 
of the consideration, the state released every duty 
or obligation of such companies to keep and main- 
tain in good order and repair such turnpike, the 
release applies only to that part of the turnpike other 
than the part on which there was a Street railroad 


owned or operated by one of the grantors, the right 
to the continued operation of which was reserved.'^2 

Public utility hoards. Statutes defining the pow- 
ers of state public utility boards or commissions have 
been construed as not authorizing such boards or 
commissions to relieve Street railroad companies 
from the obligation to pave or to repair imposed 
by agreements with, or franchises granted by, mu- 
nicipalities,*^® or from obligations imposed by a com- 
pany’s charter.'^^ 

(2) By Municipality 

Except as authorized by the legislature, municipal 
authorities have no power to relieve a Street raiiroad 
company from the provisions of a statute requiring it 
to pave or repair certain portions of streets or bridges 
occupied by its tracks. 

Municipal authorities have no power to relieve a 
Street railroad company, by contract or otherwise, 
from the provisions of a statute requiring Street 
surface railroad companies to pave or repair certain 
portions of streets occupied by the companies^ 
tracks,*^® or to reconstruet and repair the paving 
or flooring of certain portions of bridges so oc- 
cupied,7® unless authorized in that regard by the 
legislature.77 Under authority duly conferred by 
the legislature, however, a municipality may by con¬ 
tract with a Street railroad company relieve the 
latter from duties as to repairs and paving.*^8 

Where a municipality, under a provision of its 
charter providing for the repair and repaving of 
streets, contracts with a paving company to pave 


66. Kan.—^Kansas City, L. & W. Ry. 
Co. V. City of Leavenworth, 242 P. 
122, 120 Kan. 36. 

67- U.S.—^Rochester R. Co. v. Ro- 
chester, N.T., 27 S.Ct. 469, 205 U.S. 
236, 51 L.Ed. 784. 

60 C.J. p 288 note 70. 

68, U.S.—^Rochester R. Co. v. Ro- 
chester, supra, 

69, Pa.—^Philadelphia v. Sprlng Gar- 
den Farmers’ Market Co., 29 A. 
286, 161 Pa. 522. 

70, Mass.—City of Pali River v. 
Public Service Commlssion, 117 N. 
E. 915, 228 Mass. 575. 

60 C.J. p 288 note 74. 

71, N.T.—^Village of Peeksklll v. 
Putnam & W. Traction Co., 168 N. 
T.S. 809. 181 App.Div. 382. 

Company held not zelleved £com duty 
by statnte: 

(1) Authorizing the taking over or 
improving of streets as state or coun- , 


ty roads.—Village of Grandville v. 
Grand Rapids, H. & C. R. R., 196 N. 
W. 351, 225 Mich. 587, 34 AL.R. 1408 
—60 C.J. p 288 notes 79, 80, 

(2) Providing that, If the munici¬ 
pality undertakes to improve an en- 
tlre Street, a utility company may 
undertake to construet that portion 
of the Work for which it is Uable.— 
State V. Vincennes Traction Co., 117 
N.E. 961, 187 Ind. 291. 

(3) Requiring the municipality to 
extend to an interurhan or Street car 
company, at the latter^s request, time 
to pay the cost of a Street improve- 
ment.—^^State v. Vincennes Traction 
Co., supra. 

72. Pa,—^Horsham Tp. v. Public 
Service Commisslon, 97 Pa.Super. 
366. 

60 C.J. p 288 note 77. 

73. Pa.—^Borough of Swarthmore v. 
Public Service Commlssion, 121 A. 
488, 277 Pa. 472. 

60 C.J. p 288 note 81. 


74. Vt.—Town of West Rutland v,. 
Rutland Ry., Light & Power Co., 
121 A 755, 96 Vt. 413. 

60 C.J. p 289 note 82. 

Authority of commlssion as to com- 
pany’s obligation to repair or pave- 
in general see supra § 114, 

75. La.—^H. W. Bond & Bro. v. City 
of New Orleans, 171 So. 572, 186. 
La. 60. 

60 C.J. p 289 note 84. 

76. lowa.—Burlington Ry. & Light 
Co. V. City of Burlington, 176 N. 
W. 285, 188 lowa 272. 

60 C.J. p 289 note 85. 

77. Pa.—^Philadelphia v. Bowman, 34 
A. 353, 175 Pa. 91. 

60 C.J. p 289 note 86. 

78. Pa.—Barrett v. Philadelphia^ 

Rapid Transit Co., 23 Pa.Dlst. 149,. 

60 C.J. p 289 note 87. 
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a Street occupied by a Street railroad, and to main- 
tain such pavement for a specified time, the rail¬ 
road company to be assessed a certain proportion 
of the cost, the latter is thereby relieved from its 
obligation to keep streets in repair imposed by the 
ordinance consenting to the construction of the rail¬ 
road,and by a general statute.^o An ordinance 
for a Street improvement, requiring a Street rail- 
way company to furnish rails and other track aip- 
pliances, which are not a part of the Street con¬ 
struction, is not a waiver by the city of its right 
to demand the construction by the railway company 
of part of the street.^i Where an obligation of a 
Street railroad company is joint in respect of sev- 
eral municipalities, one such municipality, acting 
independently of the other interested municipalities, 
may not release the railroad company from the 

latters’ obligation.82 

Failure to require performance and practical con¬ 
struction of ordinance or contract, While it has 
been held that a municipality may omit to enforce 
a contract between it and a Street railroad company 
requiring the latter to replace and keep in repair 
the pavement on a certain portion of the Street,^3 
even as against abutting owners,*^ there is au- 
thority to the contrary,35 and it has been held that, 
where, by a contract between the Street railroad 
company and a municipality, under which the mu¬ 
nicipality has received a substantial consideration, 
the municipality assumes the company’s obligation 
as to repairs and paving, the burden of such obli¬ 
gation may not be imposed on abutting owners,36 

The mere fact that a municipality has not on 
ali occasions required performance by a Street rail¬ 
road company of the latter^s duties as to mainte- 
nance and repairs does not release the company 


from such duties,37 and, where duties as to repairs 
and paving have been imposed on a Street railroad 
company by a contract or franchise agreement, it 
may not be released from such duties by an alleged 
practical construction of the agreement by the par¬ 
ties, indicating that such duty did not exist,33 at 
least where the acts of the municipality, relied on 
to show such practical construction, are independ- 
ent of, and not done pursuant to, the contract in 
respect of which the practical construction is al- 
leged.39 A Street railroad company is not released 
from its duty imposed by a municipal ordinance to 
maintain and keep in repair a portion of a bridge 
occupied by its tracks by the fact that by another 
and independent ordinance the duty to maintain 
and repair the whole bridge is imposed on another 
Corporation.^® 

Wrongful acts or omissions of municipality, Not- 
withstanding certain wrongful acts or omissions on 
the part of the municipality, it has been held that 
the duty of a Street railroad company to repair or 
pave remains,®^ especially where, prior to such acts 
of the municipality, the track area was out of re¬ 
pair and did not conform to the grade of the ad¬ 
jacent street.33 

Amendatory or supplementary ordinances, While 
an amendatory ordinance, which, when its terms are 
duly accepted by the Street railroad company, con- 
stitutes a contract supported by a consideration, may 
release the company from obligations as to improv- 
ing the Street,®^ amendments of, or supplements to, 
ordinances which impose duties as to repairs or 
paving will not be construed to relieve a Street rail¬ 
road company from such duties in the absence of 
language in the subsequent ordinance showing an 
intention so to relieve the company.®^ 


79. N.Y.—^Binninger v. New York, 69 
N.B. 390, 177 N.Y. 199. 

SO. N.Y.—^Binninger v. New York, 
supra. 

31. Ky.—Central Kentucky Traction 
Co. V. City of Winchester, 191 S. 
W. 636, 175 Ky. 806. 

32. W.Va.—City of McMechen v. 
Wheeling Traction Co., 110 S.E. 
469, 90 W.Va. 24. 

■60 C.J. p 289 note 90. 

33. N.Y.—Gilmore v. Utica, 24 N.E. 
1009, 121 N.Y. 661. 

34. N.Y.—Gilmore v. Utica, supra, 

«60 C.J. p 289 note 94. 


85. 111.—City of Lincoln v. Harts, 
95 N.E. 200, 250 111. 273—City of 
Chicago V. The Newberry Library, 
79 N.E. 666, 224 111. 330. 

86. Pa.—^Philadelphia v. Philadel¬ 
phia, 90 A. 573, 244 Pa. 224. 

87. Va,—^Roanoke Ry, & Electric Co. 
V. Brown. 154 S.B. 626, 155 Va. 259. 

60 C.J. p 290 note 97. 

88. Vt—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 98 
Vt. 24, 

60 C.J. p 290 note 98. 

89. Va.—^Roanoke Ry. & Electric Co. 
V. Brown, 154 S.B. 526, 155 Va. 
259. 

60 C.J. P 290 note 99. 
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90. Va.—^Roanoke Ry. & Electric Co. 
V. Brown, supra. 

60 C.J. p 290 note 1. 

91. BZan.—City of Emporia v. Em¬ 
poria Ry. & Light Co., 139 P. 1185, 
92 Kan. 232. 

60 C.J. p 290 note 2. 

92. Vt.—City of Burlington v. Bur¬ 
lington Traction Co., 124 A. 857, 98 
Vt. 24. 

93- Ind.—^Indianapolis & E. Ry. Co. 
V. Town of New Castle, 87 N.E. 
1067, 43 Ind.App. 467. 

60 C.J. p 290 note 4. 

94. U.S.—Central Trust Co. of New 
York V. Chicago & O. P. Elevated 
R. Co., C.C.A.I11., 282 P. 694. 

60 C.J. p 290 note 5. 
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& Statutes, Ordinances, oi Contracts Imposiiig 
Other Obligations 

Under some circumstances a Street raliroad company 
may be relieved from Its duty to repalr or pave by stat- 
utes, ordinances, or contracts imposing other obligatlons 
in lieu thereof, such as the payment of a specifled 
amount, or a tax. 

Under some statutes Street railroad compames are 
made subject to a tax in lieu of the duty to re- 
pair,®5 but the obligation to repair or pave volun- 
tarily assumed by a Street railroad company in con- 
sideration of the right to use public streets does 
not, according to some cases, impose a tax within the 
meaning of a taxing statute providing that the tax 
therein provided for shall be in lieu of ali franchise 
taxes.96 While the authority of a municipality, un¬ 
der legislative sanction to enter into a binding con- 
tract with a Street railroad company for the pay¬ 
ment of a specified amount annually by the company 
in lieu of paving by the company, has been recog- 
nized,^'^ in the absence of legislative authorization, 
the power of the municipality in this regard has 
been denied,^^ and a contract between a railroad 
company and a municipality for the payment by the 
railroad company of a lump sum and a percentage of 
its annual gross receipts in lieu of certain taxes 
and of ali money demands or charges whatever has 
been so construed as not to relieve a railroad com¬ 
pany from its duty to repair portions of the Street 
occupied by it.^^ 

Provision of assessment for improvements. A 
contractual obligation to pave or to pay for paving 
has been treated as independent of, and not affected 
by, statutory provisions authorizing special assess- 
ments for local improvements,! and a statutory 


provision imposing liability on Street railroad com- 
panies for the pa 3 mient of a share of the cost of 
repairs or improvements made under an assessment 
plan does not relieve a company from the duty of 
repairing the portions of the Street occupied by it 
where no assessment plan is adopted.2 

A Consolidated company is not relieved from the 
full liability as to repairs or paving imposed on one 
of its constituent companies by a contract between a 
municipality and another of the constituent com¬ 
panies, to which the first mentioned company was 
not a party, made before the consolidation, which 
provides for the payment of certain sums in lieu 
of the contracting company’s obligation to repair 
and pave, where the statute under which the con¬ 
solidation was made expressly provided that the 
act of consolidation shall not release the Consolidated 
company from any of the restrictions, liabilities, or 
duties of the constituent companies.3 

(L Insolvency and Financial Hardship 

Insolvency or flnanclal hardship does not relieve a 
Street railroad company from Its obligation to repair or 
pave the Street occupied by its tracks as long as It con¬ 
tinues to use the Street. 

As long as it continues to use the Street in ques- 
tion, a Street railroad company is not relieved from 
its obligation to repair or pave it by the fact that 
the cost of complying with the obligation will be 
more than was anticipated when the obligation was 
assumed,^ that the company is operating at a 
loss,5 is insolvent,® or, in general, that the perform- 
ance of its obligation will work financial hardship.*^ 
A Street railroad company may not, however, be re- 
quired to continue indefinitely operations which wil! 
resuit in the exhaustion of its assets,8 and, while the 


95. Mass.—Worcester v. Worcester 
Consol. St. R. Co., 64 K.E. 681, 182 
Mass. 49. affirmed 25 S.Ct. 327, 196 
U.S. 639, 49 L.Ed. 691. 

60 C.J. p 291 note 7. 

Imposition of additional obligratlons 
as to repairs or paving see supra 
S 116. 

96. N.J.—^Trenton v. Trenton St. R. 
Oo., 63 A. 1, 72 N.J.Law 317. 

97. Ga.—City Council of Augusta v. 
Augusta-Aiken Ry. & Electric Cor¬ 
poration, 104 S.E. 503, 150 Ga. 529. 

98. Ky.—South Covington & C. St. 
Ry. Co. V. Henkel & Sulllvan, 14 

S.W.2d 1068, 228 Ky. 271. 

99. Ga.—Georgia Ry. & Power Co. 
y. City of Atlanta, 113 S.E. 420, 163 
Ga. 335. 


1. U.S.—^Bolsot V. Amarillo St. Ry. 
Co., D.C.Tex., 244 P. 838, aflarmed 
249 F. 193, 161 C.C.A. 229. 

2. Gsl—G eorgia Ry. & Power Co. v. 
City of Atlanta, 113 S.E. 420, 163 
Ga. 335. 

Liability of Street railroad to assess¬ 
ment for munlclpal improvements 
in general see Municipal Corpora- 
tions S 1335. 

3. N.T.—Kent v. Binghamton, 70 N. 
T.S. 465, 61 App.Div. 323. 

60 C.J. p 291 note 15. 

Conditions as to repairing and pav¬ 
ing Street as ordlnarlly binding on 
company formed by consolidation 
or merger see infra § 128. 

Consolidated company as assuming 
all burdens, liabilities, and obliga¬ 
tlons of constituent companies gen- 
erally see infra 5 1S3. 


4. Pa.—^Borough of Swarthmore v.. 
Philadelphia Rapld Transit Co., 124 
A 343, 280 Fa. 79, 33 A.L.R. 128. 

60 C.J. p 291 note 17. 

5. Vt.—^Town of West Rutland v* 
Rutland, 129 A 303, 98 Vt 608. 

60 O.J. p 292 note 18. 

6. U.S.—^Boisot V. Amarillo St. Ry. 
Oo., D.C.Tex., 244 F. 838, afflrmedi 
249 P. 198, 161 C.C.A 229. 

7. U.S.—^Milwaukee Electric Ry. &■ 
Llght Co. V. State of Wlsconsin ex 
rei. City of Mllwaukee, Wis., 40 S. 
Ct 806, 262 U.S. 100, 64 L.Bd. 476,. 
10 A.L.R. 892. 

60 C.J. p 292 note 20. 

8. 111.—^Northern Illinois Llght & 
Traction Co., 134 N.E. 142, 302 IlL 
11 . 

, 60 C.J. p 292 note 21. 
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state public utility board or commission, under some 
statutes, has no power to release the company from 
its obligations as to repairs or paving because o£ 
financial hardship where the company continues to 
use the Street in question,^ and, in some States, may 
not allow an abandonment in order that the com¬ 
pany may avoid the financial hardship imposed by 
its charter obligations,i<^ under some statutes such 
board or commission may permit a removal of the 
tracks under certain circumstances, in order to per¬ 
mit the company to avoid undue financial hard- 
ship.il 

§ 125. Notice and Demand by Municipality 

Under eo-me statutes notice to the company Is not 
required in order to give rise to the duty to keep the 
Street in repair, but It may be necessary to Impose the 
obligation to pave or make genera! repairs or to use 
particular materiais in paving. 

Under some statutes imposing the duty to keep a 
Street in repair, in respect of mere defects in that 
part of the Street to which the duty appertains, 
notice to the company by municipal authorities is 
not necessary in order to give rise to the duty,^2 
but notice is required in order to impose the obli- 
gation to pave or to make general repairs.^^ Where, 
by statute, the pavement to be used in the portion of 
the Street to be paved by the railroad company is to 
be in substantial conformity with that used in the 
remainder of the Street, the notice to the company 


should conform to the statute in this regard.^^ 

§ 126. Improvement or Repairs by Munici- 
pality at Company^s Expense 

a. In general 

b. Opportunity to do work; notice and 

demand 

c. Amount of recovery 
a. In General 

Where the duty of repairing or paving the Street 
occupied by It is imposed on a Street railroad company, 
the municipality may, after notice to the deiinquent com¬ 
pany, cause the work to be done at the expense of the 
company and recover the cost thereof. 

Where the duty of keeping in repair and repav- 
ing a Street is imposed on a Street railroad company 
occupying it, the municipality may, after notice to 
the delinquent company, cause the Street to be re- 
paired or paved at the expense of the company, 
even in the absence of a statute expressly so pro- 
viding,^® and recover the cost thereof.Under 
some statutes, while the necessity for the use of the 
tracks, in order to impose liability for work done by 
the municipality, has been asserted,^^ the liability 
arises from the conjunction of use, want of repair, 
and notice,!^ regardless of the extent of the prior 
use^O or of future prospective use,2i and no estoppel 
on the part of the municipality can affect a Street 
railroad^s duty under the statute when duly fixed.^^ 


S. Pa.—^Borough of Swarthmore v. 
Public Service Commission, 121 A. 
488, 277 Pa. 472. 

10. Vt.—Town of West Rutland v. 
Rutland Ry. Light & Power Co., 
129 A. 303, 98 Vt. 608—Rutland Ry. 
Light & Power Co. v. Town of West 
Rutland, 127 A. 882, 98 Vt. 385. 

11. 111.—Northern Rlinols Light & 
Tract. Co. v. Illinois Commerce 
Commission, 134 N.E. 142, 302 111. 
11 . 

Pa.—Burgess and Town Councll of 
Borough of Norristown, 121 A. 
495, 277 Pa. 459. 

12. N.T.—Schuster v. Forty-Second 
St., etc., R. Co., 85 N.E. 670, 192 
N.T. 403. 

OO C.J. p 292 note 25. 

Notice to company afCecting liability 
for injuries to third persons re- 
sulting from defects see infra § 
222 . 

Wliere company abaxidoned its Sys¬ 
tem, City was not required to notify 
company that track zones were in 
need of repair and to request com¬ 
pany to make the repairs before re¬ 
pairing them Itself, as basis for mak- 


ing claim against company in reor- 

ganization for cost thereof.—^In re 

Madlson Rys. Co., C.C.A.Wis., 102 F. 

2d 178. 

13. N.T.—Conway v. Rochester, 51 
N.E. 395, 167 N.T. 33. 

Necessity for notice to permit munici¬ 
pality to pave or make general re¬ 
pairs at expense of company see 
infra § 126. 

14. Hawali.—^Honolulu Rapid Trans¬ 
it & Land Co. v, Territory, 21 Ha- 
waii 136. 

60 C.J. p 292 note 29. 

Conformity in general see supra § 
123 b. 

15. N.T.—^New Tork v. Ninth Ave. R. 
Co.. 116 N.T.S. 876, 130 App.Div. 
839. 

60 C.J. p 293 note 33. 

Companles liable see infra § 128. 

Contrlbution and apportionment of 
costs in respect of repairing and 
rebuilding bridges see supra S 
119b. 

Enforcing duty by: 

Mandamus see Mandamus '$ 231 e. 
Suit for specific performance see 
Speclflc Performance S 74 b (3). 
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Estoppel or loss of right to deny lia¬ 
bility see infra § 127. 

16. Pa.—^Brobston v. Burgess and 
Town Council of Borough of Dar- 
by, 138 A. 849, 290 Pa. 831, 54 A. 
L.R. 1285. 

60 CJ. p 293 note 34. 

17. Ky.—Central Kentucky Traction 
Co. V. City of Winchester, 191 S.W. 
636, 173 Ky. 806. 

60 C.J. p 293 note 35. 

18. N.T.—City of New Tork v. 
Llnch, 146 N.T.S. 357, 161 App.Div. 
292, affirmed 107 N.E. 1074, 213 N.T. 
638. 

60 C.J. p 293 note 36. 

19. N.T.—City of New Tork v. Llnch, 
supra. 

60 C.J. p 293 note 37. 

20. N.T.—City of New Tork v. Llnch, 
supra—City of New Tork v. Dry 
Dock, E. B. & B. R. Co„ 240 N.T.S. 
744, 135 Misc. 678. 

21. N.T.—City of New Tork v. Dry 
Dock, E. B. «& B. R. Co., supra. 

22. N.T.—City of New Tork v. Dry 
Dock, E. B. & B. R. Co., supra. 

60 C.J. p 293 note 40. 
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Under an ordinance providing that, on failure of 
the company to keep in repair or to repave, the mu- 
nicipality, after notice may do such work and col- 
lect the cost thereof from the company, the mu- 
nicipality cannot compel the company to do the 
work.23 The right of a municipality to recover 
from a Street railroad company the cost of paving 
a certain portion of a Street occupied by the com- 
pany’s track, on the assumption that the obligation 
to pave was imposed by the franchise for the use 
of the Street, has been denied where the munici¬ 
pality has been fully reimbursed for the cost of 
such paving by the collection of assessments on 
abutting property, in levying which assessments the 
municipality had not exceeded its powers.24 

Performance of work as condition precedent. 
While ordinarily the company does not become lia- 
ble for the cost of paving before the paving has 
actually been done,25 in a suit to foreclose a mort- 
gage on the property of a Street railroad company, 
the court may properly direct that an amount suf¬ 
ficient to cover the cost of paving a certain por¬ 
tion of a Street, in respect of which the duty to 
pave was assumed by the company under a contract, 
should be reserved out of the proceeds of sale of 


the railroad property for pa 3 mient to the munici¬ 
pality on its completion of the paving.26 

Nature and form of proceeding. The right of a 
municipality to recover in an action at law for the 
expense of performing certain duties imposed on 
a Street railroad company has been recognized.^'^ 
Furthermore, it has been held that in an action by 
the contractor against the municipality, the company 
may be called in warranty, and cannot escape lia- 
bility on the ground that there was no privity of 
contract between the contractors and the company 
because it did not sign the municipality’s contract 

with the contractors.28 

Where no contract obligation is involved and the 
imposition by municipal authorities of conditions as 
to repairs is regarded as the exercise of a gov- 
ernmental function, the remedy, if any, for the 
recovery of the cost of repairs is in equity.23 Un¬ 
der some enactments the municipality may acquire 
an enforceable lien on the franchises and tracks 
of a Street railroad company for the cost of pav¬ 
ing or repairing for which the company is liable,®®' 
and, under some statutes, the municipality may en- 
force liability for such cost either by suit in the 
ordinary form or by foreclosing a lien in the same 


23. Pa.—City of Coatesville v. Chris¬ 
tiana & Coatesville St. Ry, Co., 159 
A. 167, 168, 306 Pa. 196. 

Beason for mle 

“The municipal authorities wlll be 
far less apt to order such work to 
be done, without adequate reeison, if 
the municipality has to pay for It 
when It is done, and possibly may 
not be able to recover back the 
amount paid, than they would be if 
the railway company could be com- 
pelled to do the work in the first In- 
slance.*’—City of Coatesville v. Chris¬ 
tiana & Coatesville St. Ry. Co., su¬ 
pra. 

24. Mlnn.—City of Duluth v. Duluth 
St Ry. Co., 176 N.W. 47, 145 Mlnn. 
55. 

25. Mlss.—^Edwards Hotel & City R. 
Co. V. City of Jackson, 51 So. 802, 
96 Mlss. 547. 

29. U.S.—Boisot V. Amarlllo St. Ry. 
Co., D.C.Tex., 244 P. 838, afflrmed 
249 P. 193, 161 C.C.A. 229. 

27. D.C.—^District of Columbla v. 
Washington, etc., R. Co., 15 D.C. 
214. 

60 C.J. p 293 notes 44-46. 

Action of assumpsit 
D.C.—Distrlct of Columbla v. Wash- 
Ingrton, etc., R. Co., supra. 

00 C.J. p 294 note 45. 


Action of contract 
A municipality has the right to re¬ 
cover the cost of repairs, in an ac¬ 
tion of contract on the covenant of 
a Street railroad company in an in- 
strument under seal that, as long 
as the company shall operate certain 
extenslons, it will save the clty harm- 
less from all loss by reason of the 
constructlon and operation of the ex¬ 
tenslons.—City of Northampton v. 
Northampton St. Ry. Co., 121 N.E. 
495, 231 Mass. 540. 

28. La.—^H. W. Bond & Bro. v. City 
of New Orleans, 171 So. 572, 186 La. 
60. 

29. Mass.—City of Northampton v. 
Northampton St. Ry. Co., 121 N.E. 
495, 231 Mass. 540. 

30. Ohlo.—Cleveland v. Cleveland, 
etc., R. Co., 4 Ohio Dec., Reprint, 
316, 1 Clev.L.Rep. 304. 

60 C.J. p 294 note 49. 

Prlorltleg 

(1) City was not entltled to prlor- 
ity over mortgagee of property of 
discontinued railway, to proceeds of 
sale of tracks taken from clty streets 
on theory that railway’s duty to re¬ 
pair was in nature of assessment lia¬ 
bility, and city^s performance of duty 
on rallway*s default entltled clty to 
priority,—Standard Oil Co. of New 
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Tork V. Nashua St. Ry., 189 A. 166, 
88 N.H. 342. 

(2) Likewise, clty was not entltled 
to priority in such case on theory 
that mortgagee could not eduitably 
enforce lien without subordination 
of burden of malntenance of Street 
placed on railway, since no duties of 
railway were assumed by mortgagee. 
—Standard Oil Co. of New Tork v. 
Nashua St. Ry., supra. 

(3) City was, however, entltled un¬ 
der franchise ordinance to prior lien 
against property of Street railway on 
account of expenditures on behalf 
of railway where ordinance was reg- 
ularly passed and entered on the 
records and action of clty antedated 
recording of bond mortgage.—Real 
Estate-Land Title & Trust Co. v. 
City of Springfleld, 182 N.E. 501, 125 
Ohio St. 531, appeal dlsmissed 53 
S.Ct. 292, 287 U.S. 577, 77 L.Bd. 506. 

Expensa of removal of tracks 

Incldental benefits received by 
mortgagee of railway property be¬ 
cause of removal of tracks from 
city’s streets after discontinuance of 
railway gave clty no right to have 
mortgaged property charged with ex¬ 
pense of removal, where mortgagee 
did not request dty to remove tracks. 
—Standard Oil Co. of New York v. 
Nashua St. Ry., 189 A. 166, 88 N.H. 
342. 
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manner as mortga^es may te foreclosed.^i A stat- 
utory lien is lost if proceedings to enforce it are 
not employed as directed by the statute.32 

An execution, although regularly issued by a city 
for paving assessment, unless the power is so grant- 
ed by the legislature, cannot be lawfully levied on 
the property o£ a Street railway company that is 
being used by the company as part of its System in 
rendering Service to the public.33 

b, Opportnnity to Bo Work; Notice and De- 
mand 

A Street rallroad company Is entitied to an oppor* 
tunity to repair or pave the Street before the munici- 
pality can do it and recover therefor, and, accordingly, 
notice must usually be glven to the company requiring 
It to do the necessary work. 

While the view has been taken that a Street rail- 
Toad company obtaining the consent of a munici- 
pality to operate railways is chargeable with notice 
of its duty to keep pavements clean, as required by 
ordinance, without special notice or request from 
the city,34 a company is entitied to an opportnnity 
to perform the work of repairing or to improve a 
portion of a Street or highway where the obligation 
so to do is imposed on it, before the municipality 
can do it and recover therefor,35 and, to this end, 
notice must usually be given to the company requir¬ 
ing it or requesting it to do the necessary work.36 
The view has been expressed, however, that actual 
notice is not necessary,37 and that the enactment and 
publication of an ordinance requiring the paving 


involved is constructive and sufficient notice to the 

company.3 8 

The fact that the municipality lets the contract 
to do the work within the time limited for the com¬ 
pany to perform, but after notice is given, is not 
a defense to an action against the company for the 
cost of paving ;39 nor is it essential to the Hability 
of the company that the notice shall precede the 
letting of the contract by the municipality for the 
work,40 as long as the work is not commenced 
or done within the time limited for the company 
to do it.4i 

Notice need be given only to the company on 
whom the duty in question rests.42 While the no¬ 
tice should designate with reasonable accuracy the 
extent and type of work required,43 and that the per- 
formance of the work is required,44 it need not in 
ali cases conform strictly to the requirements of the 
ordinance,45 and usually it is sufficient if it is such 
as reasonably to inform the company on whom the 
duty in question rests of the character and extent 
of the work required,46 and informalities or im- 
material defects therein may be disregarded.47 

Company^s waiver of notice and right to perform 
zvork. The company may waive such notice or lose 
its right to object to the lack of such notice,43 or to 
the sufficiency of the notice given.49 So, also, since 
the right to elect to make an improvement, or to 
pay therefor, is a privilege favorable to the com- 
pany,50 the company may waive its right to do the 


31- N.M.—City Electric Co. v. City 
of AlbuQuerQLue, 258 P. 573, 32 N. 
M. 397. 

60 C.J. p 294 note 50. 

32. N.H.—Standard Oil Co, of New 
York V. Nashua St. Ry., 189 A. 166, 
88 N.H. 342. 

33. Ga.—Georgia Power Co. v. City 
of Decatur, 176 S.E. 494, 179 Ga. 
471, reversed on other grounds 
Georgia Ry. & Electric Co. v. City 
of Decatur, 55 S.Ct 701. 295 U.S. 
165, 79 L.Ed. 1365. 

34. Pa.—City of Pittsburgh v. Pitts- 
burgh Rys. Co., 83 A- 273, 234 Pa. 
223, Ann.Cas.l913C 933. 

35. Pa.—City of Coatesvllle v. 
Christiana & Coatesvllle St. Ry. 
Co., 159 A. 167, 306 Pa. 196. 

60 C.J. p 294 note 52. 

36. Pa.—City of Coatesvllle v. Chris¬ 
tiana & Coatesvllle St. Ry. Co., su¬ 
pra. 

60 C.J. p 294 note 53. 


37. Ky,—Central Kentucky Traction 
Co. V. City of Winchester, 191 S.W. 
636, 175 Ky, 806. 

38. Ky.—Central Kentucky Traction 
Co. V. City of Winchester, supra. 

39. N.T.—City of New York v. New 
York City Ry. Co., 116 N.Y.S. 765, 
132 App.Div. 164. 

40. Ohio.—Columbus v. Columbus St. 
R, Co., 12 N.E. 651, 45 Ohio St. 98. 

60 C,J. p 294 note 57. 

41. N.Y.—^New York v. New York 
City R. Co., 116 N.Y.S. 765, 132 App. 
Div. 164. 

Ohio.—Columbus v. Columbus St. R. 
Co., 12 N.E. 651, 45 Ohio St. 98. 

42. Pa.—Collingdale Borough v. 

Philadelphia Rapid Transit Co., 30 
Pa.Dist. 293. 

60 C.J. p 295 note 64. 

43. Pa»—^Borough of Irwin v. Irwin- 
Herminie Traction Co., 152 A. 644, 
301 Pa. 456. 

60 C.J. p 294 note 59. 
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44b TJ.S.—Pennsylvania Steel Co. v. 
New York City Ry. Co., C.C.N.Y., 
191 F. 216. 

N.Y.—City of New York v. Bleecker 
St. & F. Perry R. Co., 115 N.Y.S. 
592, 130 App.Div. 830. 

45. Ohio.—Columbus v. Columbus St. 
R. Co., 12 N.E. 651, 45 Ohio St. 98. 

60 C.J. p 295 note 61. 

46. U.S.—^Pennsylvania Steel Co. v. 
New York City Ry. Co., C.C.N.Y., 
191 P. 216. 

60 C.J. p 295 note 62. 

47. U.S.—^Pennsylvania Steel Co. v. 
New York City Ry. Co., supra. 

60 C.J. p 295 note 63. 

48. N.Y.—^New York v. Ninth Ave. 
R. Co., 115 N.Y.S. 876, 130 App.Div. 

60 C.J. p 295 note 65. 

839. 

49. Ky.—Central Kentucky Traction 
Co. V. City of Winchester, 191 S.W. 
636, 176 Ky. 806. 

50. Ind.—State v. Terre Haute, L & 
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Work,51 and failure specifically to elect by operation 
of law becomes an election to pay;®^ the company 
cannot avoid the legal obligation imposed by a fail¬ 
ure specifically to make an election.53 

c. Amount of Becovery 

A munlclpality which has made repalrs or done pav- 
Ing which the Street railroad company was bound, but 
neglected, to make or do, is entitied to recover the rea- 
sonabie cost or value of the work, which is prima facie 
the exact sum expended in the work. 

Where a municipality has made repairs or done 
paving which the Street railroad company was 
bound, but neglected, to make or do, it is entitied 
to recover the reasonable cost of the work,54 or, as 
sometimes stated, the reasonable value of the 
work.56 While the obligation of the company is 
not measured by the amount actually expended by 
the municipality,5 6 where no fraud is shown, or 
any facts to impeach the reasonableness of the ac- 
count, the exact sum expended in the work is prima 
facie the sum which the municipality is entitied 
to recover,57 and the propriety of permitting a 
Tecovery in accordance with the terms of the con- 
tract for the work made by the municipality on the 
so-called ''cost-plus*’ plan has been recognized.58 
Extravagant amounts recklessly expended in the 
work without reference to its true value should not 
be allowed, as the municipality cannot proceed in 
a reckless or extravagant manner and charge the 
company for expenses unnecessarily or unreasonably 
incurred,59 and the court has also refused to allow 
certain items which were not authorized by the 
-municipal council.®® 

Judicial admission, Where the company judicial- 
ly admits that it had agreed with the city to pay for 
its share of paving work performed, and judicially 


admits the amomit due, if the city is entitied to any 
judgment against the company, its obligations to the 
city are liquidated and fixed by such judicial ad- 
missions, irrespective of whether its franchise ob¬ 
ligations are greater or less.®^ 

Set-off or deductions. The right of the Street rail¬ 
road successfully to claim a set-off for alleged dam- 
ages or loss resulting from the stoppage of its traf- 
fic, where such stoppage was reasonably necessary 
to permit the municipality to perform the work on 
the compan/s wrongfully refusing to perform it, 
has been denied,®^ as has, it seems, the absolute 
right of the company to an allowance against the 
cost of repaving, for old material, originally laid 
by the company, on the theory that, when such old 
material was laid it became the property of the 
municipality;®^ and the right of a company, to the 
deduction of the amount of rent for the use of a 
bridge, paid under contract, in an action by the 
municipality to recover for certain expenditures 
has been denied.®4 

Interest, A statute requiring the owner of street- 
car tracks to bear the paving expense should be 
construed to mean that, when a claim is presented 
and the owner knows how much that expense ac¬ 
tually is, payment is due and interest accruing there- 
after is to be included as a part of the expense to 
the city made necessary both by the neglect of the 
owner to pave after notice and the neglect to pay 
after knowledge of the amount due.®5 

§ 127. Estoppel to Deny, or Loss of Right to 
Object to, Liability or Imposition 
of Obligation 

A Street railroad company may, under some clrcum- 
stances, estop Itself to deny liability for work done, or 


E. Traction Co., 167 N.E. 127, 201 
Ind. 346. 

61. Ind.—State v. Terre Haute, 1. & 
E. Traction Co., supra. 

60 C.J. p 295 note 68. 

62. Ind.—State v. Terre Haute, I. & 
E. Traction Co., supra. 

63. Ind.—State v. Terre Haute, I. & 
E. Traction Co., supra. 

64. N.T.—New York v. Second Ave. 
K. Co., 7 N.E. 905, 102 N.T. 572, 
55 Am.R. 839. 

60 C.J. p 295 note 72. 

65. Wis.—Village of Walwortk v. 
ClLlcago, H. & G. L. Hy. Co., 208 N 
W. 877, 190 Wls. 379. 


56. Wls.—^Vllla&e of WaJworth v. 
Chlcago, H. & G. D. Ky. Co., supra. 

67. Pa.—City of Reading v. United 
Traction Co., 62 A. 106, 202 Pa. 
671. 

60 C.J. p 295 note 75. 

58. Va.—^Lynchburg Traction & 

Llght Co. V. City of Lynchburg, 128 
S.E. 606. 142 Va. 255, 43 A.L.K. 752. 
60 C.J. p 295 note 76. 

69. N.Y.—New York v. Second Ave. 
H. Co.. 7 N,E. 906, 102 N.Y. 672, 66 
Am.H. 839. 

60 C.J. p 295 note 77. 

60. Va.—^Lynchburg Traction & 

Llght Co. V. City of Lyncliburg, 128 
S.E. 606, 142 Va. 255, 43 A.L.R. 752. 

61. La.—^H. W. Bond & Bro. v. City 
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Of New Orleans, 171 So. 672, 186 La. 
60. 

62. Pa.—^Philadelphia v. Thlrteenth 
St., etc., Pass. H. Co., 33 A. 126, 
169 Pa. 269. 

63. U.S.—^Pennsylvanla Steel Co. v. 
New York City Ry. Co., C.aN.Y., 
191 P. 216. 

60 C.J. p 296 note 80. 

64. Pa.—Monongahela Bridge Co. v. 
Pittsburgh Rys. Co., 87 A, 619, 240 
Pa. 121. 

60 C.J. p 296 note 81. 

65. U.S.—^American Brake Shoe & 
Poundry Co. v. New York Rys. Co., 
C.O.A.N,Y., 85 P.2d 631, certiorari 
denied Sheeran v. City of New 
York, 67 S.Ct 236, 299 U.S. 609, 81 
L.Ed. 449. 
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walve or lose its right to object to certain matters af- 
fecting Its liability. 

Where a street railroad company may be liable, 
under certain circumstances, for the cost o£ repairs 
or paving-, it may, by standing by and permitting 
the work to be done, estop itself to deny liability for 
the work done,®® even though the work is not 
done in striet accordance with the contract or ordi- 
nance,®^ and the company may by contract or 
agreement with the municipality waive or lose its 
right to object to certain matters affecting its lia¬ 
bility,®® including alleged departures from the tenns 
of an ordinance otherwise applicable.®® 

On the other hand, mere inaction on the part of 
the company after notice to it of a claim of a mu¬ 
nicipality that the company is liable for certain 
work, for which it is not actually liable, does not, 
it has been held, render the company liable, in the 
absence of any request by the municipality for ac- 
tion,*^® and, where the company is not liable, for 
payment of the cost of improvements made, it is 
not estopped to deny liability, although the mu- 
nicipal council has by ordinance attempted to make 
it liable therefor,'^^ So, also, an agreement by the 
company to be liable for certain work, for which 


otherwise it would not be liable, may not be made 
the basis of an implied agreement to assume lia¬ 
bility for other work for which it is not liable 
nor does the fact that a Street railroad company 
complies with an order requiring it to lay and main- 
tain paving within certain streets according to cer¬ 
tain specifications estop it thereafter to contest the 
legality of the order.*^® 

§ 128. Company under Duty to Perform Ob- 
ligations 

The duty of a Street railroad company to pave or 
repair streets may devolve on its successors, such as 
subsequent purchasers, lessees, or companies formed by 
consolidation or merger. 

Charter restrictions and conditions as to repair- 
ing and paving the Street or highway are ordinarily 
obligatory on any subsequent purchaser*^^ or lessee'^®' 
of the Street railroad tracks and franchises, even 
without an express assumption. Such conditions- 
are usually binding on a company formed by the 
consolidation or merger of the first and other com¬ 
panies,^® and removal of the abandoned tracks and 
repavement of the streets at the expense of a 
Street railway incorporated through merger may be 


66. N.J.—Borouffh of Merchantvllle 

V. Camden & S. By. Oo., 113 A. 136, 
96 N.J.Law 611. 

60 C.J. p 296 note 82. 

67. La.—Southern Bitullthic Co. v. 
Algiers By. & Llghting: Co., 58 So. 
588. 130 La. 830. 

60 C.J. p 296 note 88. 

68. Wls,—^Village of Walworth v. 
Chlcago, H. & G. L. By. Co., 208 N. 

W. 877, 190 Wis. 879, • 

60 O-J. p 296 note 84. 

69. N.J.—^Borough of Merchantville 
V. Camden & S. By. Co., 113 A. 136, 
96 N.J.Law 611. 

60 C.J. p 296 note 85. 

70. N.J.—^Board of Chosen Freehold- 
ers of Hudson County v. Jersey 
City, H. & P. St. By. Co., 88 A. 
1061, 85 N.J.Law 179. 

71- Ind.—Western Paving, etc., Co. 
V. Citlzens' St B. Co.. 26 N.E. 188, 
28 lsr.K 88. 128 Ind. 525, 25 Am.S.B. 
462, 10 L.B.A, 770. 

72. KJ.—^Board of Chosen Freehold- 
ers of Hudson County v. Jersey 
City. H & P. St. By. Co., 88 A. 1061, 
85 N.J.Law 179. 

73. Mass.—Worcester v. Worcester 
Consol. St B. Co., 78 N.E. 222, 192 
Mass. 106. 


74. N.T.—^Kent v. Binghamton, 81 N. 
T.S. 198, 40 Misc. 1. affirmed 84 N. 
Y.S. 1131. 88 App.Div. 617, and re- 
versed on other grounds 86 N.T.S. 
411, 90 App.Div. 553. 

60 C.J. p 296 note 91. 

Purchaser of property and franchise 
rights of Street railway as assum- 
ing charter obligations and public 
duties of vendor generally see in¬ 
fra 9 146. 

Transfer of exemption from cost of 
paving by one company to another 
see supra § 124 a. 

75. Pa.—^Beadlng v. United Traction 
Co., 62 A- 106, 202 Pa. 671. 

60 C.J. p 296 note 92. 

Lessee as assumlng nJl duties and | 
llabilities imposed by charter of j 
lessor generally see infra § 149. 

lessee holdlng onder nine hnndred. 
ninety-iLlne-year lease 

City was entitled to make assess- 
ment for paving improvement against 
lessee of Street railway holding under 
nine hundred ninety-nine-year lease, 
with right to both possession and 
right of property, and with exclu- 
sive right of operation, although as- 
sessment could have been made 
against lessor.—Georgla Power Co. 
v. City of Decatur, 176 S.E. 494, 179 
Ga. 471, re versed on other grounds 
Georgia By. St, Electric Co. v. City of 


Decatur, 55 S.Ct. 701, 295 U.S. 165, 
79 L.Bd. 1365. 

Presumptlons and burden of proof 
Legislatlve act of City in adopting 
paving ordinance and making assess- 
ment against lessee raised presump- 
tlon that assessment was legal, and. 
lessee had burden of provlng that 
action of clty was arbitrary abuse of 
legislative authority because lessee 
received no benefit or assessment was 
confiscatory.—Georgia Power Co. v. 
City of Decatur, 176 S.E. 494, 179 Ga. 
471, reversed on other grounds Geor¬ 
gia By. & Electric Co. v. City of De¬ 
catur, 65 S.Ct. 701, 295 U.S. 135, 79 L. 
Ed. 1365. 

76. Ga.—Georgia Power Co. v. City 
of Decatur. 176 S.E. 494, 179 Ga. 
471, reversed on other grounds 
Georgia By. & Electric Co. v. City 
of Decatur, 55 S.Ct. 701, 295 U.S. 
165, 79 L.Ed. 1365. 

60 C.J. p 296 note 93. 

Assumption by Consolidated company 
of ali burdens, liabilities, and ob¬ 
ligations of constituent companies 
generally see infra § 163. 
Consolidated company not relieved 
from liability as to repairs or pav¬ 
ing imposed on constituent compa¬ 
ny by contract of municipality be- 
fore consolidation relieving another 
constituent company of its obliga- 
tion to repair and pave see supra 
S 124 o. 
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ordered under a statute authorizing the public Utili¬ 
ties commission to order abandonment of tracks 
pursuant to merger of Street railways.'^'^ A statute 
imposing certain obligations on every surface Street 
railroad company as long as it shall continue “to 
use any of its tracks” is not confined to a company 
which owns the tracks,*^8 and includes a company 
operating over certain tracks as lessee,*^^ but, if the 

C. RIGHTS IN, AND USE OF, 

§ 129. In General 

In the absence of any valld statute or ordinance pro* 
viding otherwise a Street railroad campany has no right 
to enter upon and use the tracks of another company 
without the latter’8 consent; and, in the absence of 
authority duly conferred or reserved, the municlpality 
may not grant such right as against the objection of the 
company owning or controlling the tracks. 

A Street railroad company is subject to the lim- 
itations of its charter in respect of operation over 
tracks of other companies,^^ and, in the absence of 
any valid statute or ordinance providing otherwise, 
a Street railroad company has no right to enter upon 
and use the tracks of another company without the 
latter’s consent,®^ and a company may exclude other 
companies from the use of its tracks.®^ So, also, in 
the absence of authority duly conferred or reserved, 
the municipality may not grant such right as against 
the objection of the company owning or controlling 
the tracks in question,^^ and the authority of the 
municipality in this respect is limited by the terms 
of the statute conferring such authorityS^ or by the 


lease has expired when the notice to repair is duly 
given, liability rests solely on the lessor.^® It has 
been held that a lessee company is not subject to 
obligations as to repairs or improvements provided 
for by the statute under which such company was 
organized, in respect of a line which the company 
does not operate under such statute but in the right 
of the lessor company.si 

TRACKS OF OTHER ROADS 

terms of an ordinance reserving the right to grant 
such right. 8 7 

It has been held or recognized, however, that such 
right may be acquired by virtue of an agreement be- 
tween the companies, as discussed infra § 152, or 
it may be acquired by legislative authority,88 by mu- 
nicipal authority, when the municipality is duly au- 
thorized,89 or by virtue of an express reservation in 
the grant to the company^® or in its charter,8i or 
it may resuit from such necessary implication from 
the grant that without it the grant itself would be 
defeated.82 The right to appropriate the joint use 
of the tracks of another company is not affected 
by a statute conferring the power on Street rail¬ 
road companies to make traffic agreements with 
other companies.®8 In order to protect the original 
company, the extent of track which may be thus 
occupied and used is sometimes limited to some 
fixed distance or some proportionate part of the total 
mileage of the second company.®^ 


77. D.C.—Capital Transit Co. v. Ha- 
zen, 93 F.2d 250, 68 App.D.C. 91. 

78. U.S.—^Pennsylvania Steel Co. v. 
New York City By. Co., C.C.N.Y.. 
191 P. 216. 

79. U.S.—^Pennsylvania Steel Co. v. 
New York City By. Co., supra. 

60 C.J. p 297 note 95. 

80. N.Y.—City of New York v. 
Linoh, 146 N.Y.S. 357, 161 App.Div. 
292, afflrmed 107 N.E. 1074. 213 N.Y. 
638. 

60 C.J. p 297 note 96. 

81. N.Y.—Gilmore v. Utica, 24 N.E. 
1009, 121 N.Y. 561. 

«0 aj. p 297 note 97. 

82. Ky.—South Covington & C. St. 
By. Co. V. Commonwealth, 205 S. 
W. 603, 181 Ky. 449, afflrmed 40 
S.Ct. 378, 252 U.S. 399, 64 L.Ed. 631, 
and Cincinnati, C. & B. K. Co. v. 
Commonwealth, 40 S.Ct. 381, 252 
U.S. 408, 64 L.Ed. 637. 

•60 dJ. p 297 note 99. 


83. Masa.—Metropolitan B. Co. v. 
Quincy B. Co., 12 Allen 262. 

N.J.—Citizens’ Coach Co. v. Camden 
Horae B. Co., 33 N.J.Ea. 267, 36 
Am.B. 642. 

84. 111.—Barsaloux v. City of Chica- 
go, 92 N.E. 626, 246 HI. 698. 

60 C.J. p 297 note 2. 

85. 111.—^Peoria By. Co. v. Peoria 
By. Terminal Co., 96 N.E. 689, 252 
111. 73. 

86. Neb.—Lincoln Traction Co. v. 
Omaha, L. & B. Ky. Co., 187 N.W. 
790, 108 Neb. 154, 28 A.L.K. 960. 

60 C.J. p 297 note 4. 

87. 111.—^Peoria Ky. Co. v. Peoria 
Ky. Terminal Co., 96 N.E. 689, 252 
111. 73. 

88. Cal.—^Pacific B. Co. v. Wade, 27 
P. 768, 91 Cal. 449, 26 Am.S.B. 201, 
13 L.B,A 764. 

60 C.J. p 297 note 7. 

89. Va.—^Virginia By. & Power Co. 
V. City of Blchmond, 106 S.B. 629, 
129 Va, 692. 

60 C.J. p 297 note 8. 
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Traotlon ordlnanoe held not Invalld 

becauae authorizing transportation 
company to permit use of tracks in 
city-owned aubways by any company 
having right on date specified to op¬ 
erate over railway tracks acquired 
by transportation company.—^People 
V. City of Chicago, 182 N.E. 419, 349 
111. 304. 

90. U.S.—^Mercantile Trust, etc., Co. 
V. Collins Park, etc., E. Co., C.C. 
Ga., 101 F. 347. 

60 C.J. p 298 note 10. 

91. Pa.—Thirteenth & Pifteenth Sts. 
Pass. Ky. v. Southern Pass. Ky., 16 
Pa.Co. 146. 

92. La.—Crescent City K. Co. v. New 
Orleans, etc., B. Co., 19 So. 868, 48 
La.Ann. 866. 

93. Ohio.—State v. Cincinnati, etc., 
Electric St. K. Co., 19 Ohio Cir.Ct. 
79, 10 Ohio Cir.Dec. 418. 

94. Ohio.—State v. Cincinnati, etc., 
Electric St. B. Co., supra. 

60 C.J. p 299 note 17. 
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Under some statutes or ordinances the right of 
a Street railroad company to use the tracks of 
another company may be acquired without resort- 
ing to condemnation proceedings.^s jn other cases, 
however, it is held that the owning company has 
a private property in its tracks and their use, al- 
though devoted to a public purpose, of which it can- 
not be deprived without its consent, except by an 
authorized appropriation, in which it is entitled to 
have compensation therefor assessed by a jury.s® 
In any case, in the absence of an agreemcnt between 
the companies, the company which seeks the right 
must pursue the prescribed proceedings.^'^ 

Where one Street railroad company using an- 
other’s tracks is required to make and maintain con- 
nections and pay switchmen, it is properly allowed 
to select and employ such switchmen.98 

Authority of public utility board. The authority 
to regulate the matter of the use of the tracks of 
one company by another is sometimes vested in 
state public utility boards or commissions.^3 

Consent of municipal authorities. A grant to a 
Street railroad company to operate its own lines on 
streets, subject to conditions and regulations, has 
been held not to confer on the company obtaining 
such franchise a right to permit other companies 
to use its tracks without municipal consent and 
against municipal protestA A Street railroad com¬ 
pany which has, under power given by the legisla- 
ture and the municipality, appropriated a right to 
use a portion of the tracks of another company, is 


not, however, thereby precluded from appropriating 
the right to use more of the tracks without obtaining 
an additional ordinance from the municipality.^ 

Consent of abuttmg owners. Under some statutes 
the consent of the abutting property owners to the 
construction and operation of one Street railroad is 
not sufficient to authorize the use of the tracks by 
another company for the operation of its road, but 
such consent must be obtained for the operation of 
the second road.3 Under other statutes such consent 
seems not to be necessary.^ 

§ 130. Compensation 

A company acquiring the right to use the roadbed and 
tracks of another company must make compensation for 
such use. 

A company acquiring the right to use the road¬ 
bed and tracks of another company must ordinarily 
make compensation for such use.^ The mode and 
amount of such compensation may be fixed by con- 
tract between the companies;® and in some juris- 
dictions it is held that, if there is no agreement be¬ 
tween the companies as to the mode or amount 
of compensation, it must be fixed as in other in- 
stances of the condemnation of private property to 
public uses.7 In other jurisdictions the determina- 
tion of the amount of compensation may devolve on 
the municipal authorities,® appraisers,® a state pub¬ 
lic utility board or commission,^® commissioners ap- 
pointed by the court,ii or on the court without the 
intervention of a jury.i2 


95. Cal.—^Pacific R. Co. v. Wade, 27 
P. 768, 91 Cal. 449, 25 Am.S.R. 201, 
13 L,.R.A. 754. 

Mo.—^Union Depot R. Co. v. Southern 
R. Co., 16 S.W. 920, 106 Mo. 662. 

96. Ohio.—Toledo Consol. St. R. Co. 
V. Toledo Electric St. R. Co., 36 
N.E. 312, 50 Ohio St. 603. 

60 C.J. p 298 note 15. 

Power of legislature to authorize one 
railroad company to use right of 
way or tracks of another generally 
see Eminent Domain § 76. 

97. Pa.—The City of Philadelphia v. 
The Continental Passenger Ry. Co., 
2 Wkly.N.C. 283. 

98. Mo.—Grand Ave. R. Co. v. Citi- 
zens* R. Co., 60 S.W. 306, 148 Mo. 
665. 

99. Okl.—^Tulsa St. Ry. Co. v. Okla- 
homa Union Ry. Co., 184 P. 71, 76 
Okl. 102. 

60 C.J. p 299 note 19. 


1. Pa.—^Erie v. Erie Traction Co„ 70 
A 904, 222 Pa. 43. 

60 C.J. p 299 note 21. 

2. Ohio.—Toledo Consol. St. R. Co. v. 
Toledo Electric St. R. Co., 12 Ohio 
Cir.Ct 367, 6 Ohio Cir.Dec. 643. 

3. N.T.—Colonial City Traction Co. 
V. Kingston City R. Co„ 47 N.E. 810, 
153 N.Y. 540, 48 N.E. 900, 154 N.Y. 
493. 

60 C.J. p 299 note 24. 

Consent of abutting owners to use 
of streets and highways in general 
see supra §§ 63-69, 

4. 111.—Chicago, N. S. & M. R. Co. 
V. City of Chicago, 163 N.E. 141, 
331 111. 360. 

60 C.J. p 299 note 25. 

5. La.—Canal, etc., R. Co. v. Or- 
leans R. Co., 10 So. 389, 44 La.Ann. 
64. 

60 C.J. p 299 note 26. 

6. La.—Canal, etc., R. Co. v. Orleans 
R. Co., 10 So. 389, 44 La.Ann. 64. 

60 C.J. p 300 note 27. 
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Contracts for joint or interchangeable 
use of tracks see infra § 152. 

7. Ohio.—Toledo Consol. St. R. Co. 
V. Toledo Electric St. R. Co., 36 N. 
B. 312, 60 Ohio St. 603. 

60 C.J, p 300 note 28. 

Assessment of compensation in con¬ 
demnation proceedings in general 
see Eminent Domain §§ 276-318. 

8. Mo.—Grand Ave. R. Co. v. Lin- 
dell R. Co., 60 S.W. 302, 148 Mo. 
637. 

60 C.J. p 300 note 29. 

9. Pa.—Second St., etc., Pass. R. Co. 
V. Green St., etc., Pass. R. Co., 3 
Phila. 430. 

10. Mass.—Cambridge R. Co. v. 
Charles River St. R. Co„ 1 N.E. 925, 
139 Mass. 454. 

60 C.J. p 300 note 31. 

11. Mass.—^Metropolitan R. Co. v. 
Quincy R. Co., 12 Allen 262. 

60 C.J. p 300 note 32. 


12. CaL—^Pacific B. Co. v. Wade, 27 
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Measure of compensation. In the absence o£ any 
agreement, statute, or ordinance specifying the 
amount, the compensation to be allowed a Street 
railroad company for the use of its tracks by an- 
other company should be a fair and full equivalent 
of the loss thus sustained.^^ In estimating this 
amount there should be taken into consideration the 
value of the railroad structure and materials sought 
to be used,i4 the cost of paving in conformity with 
the municipal ordinances,^^ and the increased wear 
on the tracks, and expense in keeping them in re- 
pair;i6 but no compensation should be allowed for 
interference with the franchise or profits of the 
company whose tracks are sought to be used.^*^ 

§ 131. Rights and Remedies 

The use by one railroad company of the Street or 
tracks occupled by another is not necessariiy an invasion 
of the rights of the latter which will entitie It to reiief, 
but an unauthorfzed interference with its tracks, fran¬ 
chise, or vested rights wiil give rise to a cause of action. 

The fact that a Street railroad company is about 
to lay its track in a Street already occupied by an¬ 
other company with its tracks is not necessariiy a 
threatened invasion of the easements of such other 
company or of its property rights, so as to entitie 
such other company to an injunction;!^ and, when 
a Street railroad company accepts its charter, or a 
renewal thereof, with the condition attached that 
the municipality may grant the right to use the 
tracks to any other company on such terms as the 
municipal council shall deem equitable, and the 


municipality has granted such right and prescribed 
the terms, the court will not interfere with them if 
they are reasonable,!^ and the company, the use of 
whose tracks has been granted, cannot object be- 
cause a part of its business will be taken away.20 

A Street railroad company which has constructed, 
and is legally operating, a line of railroad in the 
streets of a municipality is possessed of such a prop¬ 
erty interest as to give it a legal right to maintain 
an action to restrain a similar company from using 
or interfering with its line of tracks, without au- 
thority of law;2l and likewise an injunction will 
issue to restrain a company in the occupation and 
use of the tracks of another company from inter¬ 
fering with the latter^s franchise or vested rights.22 
Where, h 9 wever, one company has a lawful right to 
the use of the tracks of another company, the latter 
is not entitled to an injunction to restrain the ex- 
ercise of such right, without alleging and proving 
such facts as clothe the courts with power to grant 
reiief in the exercise of their equitable jurisdic- 
tion.23 A municipality may not maintain a suit in 
equity to compel a Street railroad to permit the use 
of its tracks by another company to which the mu¬ 
nicipality has granted such use under authority duly 
reserved.24 

Repair of tracks at joint expense. Where Street 
railroad tracks owned by one company, and subject 
to the use of another company operating on the 
same Street, become in need of repair, the latter 
company may by suit compel the former to recon¬ 
struet the tracks at joint expense.25 


P. 768, 91 Cal. 449, 25 Am.S.R. 201, 
13 L.R.A. 764. 

13. Mo.—Grand Ave. R. Co. v. Peo- 
ple'3 R. Co., 33 aW. 472, 132 Mo. 84. 

60 C.J. p 300 note 34. 

14. Cal.—^Hook V. Los Angeles R. 
Co., 61 P. 912, 129 Cal. 180. 

60 C.J. p 300 note 35. 

16. Ohio.—^Toledo Consol. St. R. Co. 
V. Toledo Electric St. R. Co., 6 Ohio 
Clr.Ct. 362, 3 Ohio Cir.Dec. 493. 

16. Mo.—Grand Ave. R. Co. v. Peo- 
ple’s R. Co., 33 S.W. 472, 132 Mo. 
34. 

Ohio.—Toledo ConsoL St R. Co. v. 


Toledo Electric St, R. Co., 6 Ohio 
Clr.Ct. 362, 3 Ohio Cir.Dec. 493. 

17- Mo.—Grand Ave. R. Co. v. Citi- 
zens» R. Co., 60 S.W. 305, 148 Mo. 
665. 

60 C.J. p 300 note 38. 

18. 111.—General Electric R. Co. v. 
Chlcago City R. Co., 66 111.App. 
362. 

19. Ohio.—^Broadway, etc.. St. R. Co. 
V. Brooklyn St R. Co., 9 Ohio Dec., 
Reprint 25, 10 Cinc.D.Bul. 72. 

20. Ohio.—^Broadway, etc.. St. R. Co. 
V. Brooklyn St. R, Co., supra. 

21. Ga—^Atlanta R., eta, Co. v. At¬ 


lanta Rapid Transit Co., 39 S.E. 12, 
113 Ga 481. 

60 C.J. p 301 note 43. 

22. La—Canal, etc., R. Co. v. Cres¬ 
cent City R. Co., 10 So. 888, 44 La 
Ann. 485. 

60 C.J. p 301 note 44. 

23. Mo.—^People's R. Co. v. Grand 
Ave. R. Co., 60 S.W. 829. 149 Mo. 
246—St. Louls R. Co, v. Southern 
R. Co., 16 S.W. 1013. 

24. Pa—Chester City v. Union R. 
Co., 66 A. 1107, 218 Pa 24. 

60 C.J. p 301 note 46. 

25. La—^New Orleans, etc., R. Co. 
V. Canal, etc., R. Co., 17 So. 834, 
47 LaAnn. 1476. 
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§ 132. Right to Cross 

Street railroad companies have Implled power to 
cross the lines of other companies, and one cannot en- 
Join such Crossing by another; but if conditions prece- 
dent are provided for by statute, there must be com- 
pliance therewith. 

Street and electric railroads have the same im- 
plied power, from the law authorizing their con- 
struction, to cross the lines of other Street railroads 
as have commercial railroads,2 6 and one Street rail¬ 
road company cannot en join such Crossing by the 
other.27 Under some constitutional or statutory 
provisions the right of a Street railroad company to 
cross the tracks of another road is expressly pro¬ 
vided for,28 and there must be compliance with any 
conditions precedent therein specified.29 

§ 133. Mode of Crossing 

The constructlon of a Crossing of Street railroads 
may be controlled by the courts, and there must be 
compliance with relevant statutory provisions. 

Where the right to construet a Crossing over the 
tracks of a Street railroad company exists, a court 
of equity will control its construction and operation 
on the application of either party.3<> Under some 
statutes, the determination of the manner in which 
the Crossing shall be made is vested in particular 
boards or commissioners,^! or in commissioners ap- 
pointed by the court32 Notice of the time and man¬ 
ner of the construction of a Crossing must be given 
to a Street railroad whose tracks will be crossed.^® 


§ 134. Connections with Other Roads 

Connections of the tracks of a Street railroad with 
those of another railroad may be made as authorized 
by statutes. 

Under some statutes connections or intersections 
of the tracks of a Street railroad with those of an¬ 
other existing railroad are authorized and stat¬ 
utes authorizing or compelling connections or inter¬ 
sections of tracks between railroads have been held 
to apply to the intersection and connection of a 
Street railroad operated by electricity with a steam 
railroad,25 but not to the connection between a 
Street surface railroad and an elevated railroad by 
an inclined plane, where the property owners have 
consented only to a surface road.25 Such connec¬ 
tions are usually required to be made with the con- 
sent of, and subject to the conditions imposed by, 
the city authorities.27 

§ 135. Compensation 

On compliance with the prerequlsites of statutes 
provldlng for the appointment of commissioners for 
the fixing of compensation to be paid a Street railroad 
for the Crossing of its tracks by another Street railroad, 
an application for the appointment of such commissioners 
must be granted. 

Although, as stated in Eminent Domain § 131, it 
has been held that a Street railroad company may 
lay its tracks across a railroad or another Street 
railroad without making compensation, some statuta 


26. N.T.—Manhattan Bridge Three 
Cent Line v. l^rooklyn Heights R. 
Co.p 144 N.Y.S. 523, 169 App.Div. 
567, affirmed 119 N.E. 1058, 222 
N.T. 718. 

€0 C.J. p 301 note 50. 

Agrreements between railroads and 
Street railroads as to malntenance 
see Railroads S 152. 

Apportionment of part of cost of 
eliminatlngr s^ade Crossing: to Street 
railroad see Railroads $ 165. 

Compensation for Crossing: see Emi¬ 
nent Domain 9 131. 

Rig:ht of Street railroad and railroad 
to cross each other see Railroads 9 
133 b. 

27. N.T.—^Brooklyn Cent., etc., R. Co. 
V. Brooklyn City R. Co., 33 Barb. 
420. 

60 C.J. p 302 note 53. 

Street railroad company*s rlg:ht of 
way as subject to easement of Pub¬ 
lic in Street see supra 9 72. 

Operation of a Street railroad as Im- 


poslngr no additional burden on the 
Street see Eminent Domain 9 133 c. 

28. Pa.—Market St. Pass. R. Co. v. 
Union Pass. R, Co., 10 Phlla. 43— 
Maria v. Union Pass. R. Co., 10 
Phila. 41. 

60 C.J. p 802 note 64. 

29. N.J.—Consolidated Traction Co. 
V. South Orange, etc., Traction Co., 
40 A. 16, 56 N.J.E(i. 669. 

60 p 802 note 55. 

30. N.J.—Consolidated Traction Co. 
V. South Orange, etc,, Traction Co., 
40 A. 16, 56 N.J.Ea. 669. 

31. Va.—Newport News, etc., R., 
etc., Co. V. Hampton Roads R., etc., 
Co., 47 S,E. 868, 102 Va. 847. 

60 C.J. p 302 note 61. 

32. N.T.—^Manhattan Bridge Three 
Cent Line v. Brooklyn Heights R. 
Co., 139 N.T.S. 216, 78 Mlsc. 220, 
affirmed 144 N.T.S. 623, 159 App. 
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Div. 567, affirmed 119 N.E. 1058, 222 
N.T. 718. 

60 C.J. p 302 note 62. 

33. N.J.—Consolidated Traction Co. 
V. South Orange, etc., Traction Co., 
40 A. 15. 56 N.J.EqL. 569. 

34. N.T.—New Tork v. Manhattan-R. 
Co., 37 N.E. 494. 143 N.T. 1. 

60 C.J. p 302 note 66. 

35. N.T.—Stillwater, etc., R. Co. v. 
Boston, etc., R. Co., 64 N.E. 511, 
171 N.T. 689, 69 L.R.A. 489—Village 
of Waverly v. Waverly, S. & A. 
Traction Co., 116 N.T.S. 1074, 132 
App.Div. 661. 

Railroads connectlng with other rail¬ 
roads see Railroads § 56 a. 

36. N.T.—^Eldert v. Long Island 
Electric R. Co., 51 N.Y.S. 186, 28 
App.Div. 461, affirmed 59 N.E. 1122, 
165 N.T. 66L 

37. N.T.—New Tork v. Manhattan 
R. Co., 37 N.B. 494, 143 N.T. L 

60 C.J. p 303 note 69. 
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provide for the appomtment of commissioners for 
the fixing of compensation to be paid a Street 
railroad for the Crossing of its tracks by an- 


other Street railroad, and, on compliance with stat- 
utory prerequisites, an application for the appoint- 
ment of sudi commissioners must be granted.38 


E. INJURIES FROM, OR DTCIDENT TO, CONSTRUCTION OR MAINTENANCE 


§ 136. In General 

A Street railroad company Is liable for Injuries sus- 
tained as a resuit of the negligent manner In which the 
Work of constructing or maintaining the railroad is 
carried on. 

A Street railroad company will be held liable for 
injuries sustained by persons as a resuit of the negli¬ 
gent manner in which the work of constructing or 
maintaining the railroad is carried on.^^ When it 
engages in work on a public Street, the company 
assumes a duty, imposed by law, of keeping that 
Street in a reasonably safe condition while the work 
is in progresSj^o whether it is actually performing 
the work itself,^^ or the work is being performed by 
an independent contractor.'^^ Hence the company 
is liable for injuries sustained by persons using the 
Street or highway due to a dangerous condition 
negligently created by it,^^ and its liability exists 
even though the specific act complained of might 


have been committed by an independent contrac- 

tor.44 

The company is bound to use the care which an 
ordinarily prudent and care fui man would use to 
warn travelers in the Street of the existence and 
danger of an excavation,^^ and in providing a right 
of way over private property as a temporary substi¬ 
tute for the highway which it had completely ob- 
structed while constructing its road, the company 
is under a duty to keep and maintain the way so 
provided in a reasonably safe condition for public 
use but in repairing its tracks at a Street Crossing, 
the company is not required to anticipate and pro¬ 
vide for unusual and extraordinary emergencies,47 
and it is sufficient for it to provide a Crossing for 
ordinary and usual travel.^8 

The company can only be held liable where the 
defect or condition causing the injury was one for 
which it was responsible thus it is not liable for 


38. N.T,—^Manhattan Brldge Three 
Cent Line v. Brooklyn Heights R. 
Co., 139 N.Y.S. 216, 78 Misc. 220, 
affirmed 144 N.T.S. 623, 159 App. 
Div, 567, affirmed 119 N.E. 1068, 
222 N.T. 718. 

6Q C.J. p 802 note 65. 

39. Conn.—Sawicki v. Connecticut 
Railway & Lighting Co., 30 A.2d 
556, 129 Conn. 626. 

Mass.—^Berlandl v. Union Frelght R. 

Co., 16 N.E.2d 17, 301 Mass. 47. 

60 C.J. p 303 note 71. 

Injuries from: 

Negligent use of electricity see 
Electricity §§ 38-73. 
t)peration 

In general see infra §§ 186-338. 
Bue to defects or obstructions 
see infra §§ 213-223. 

Plan or mode of construction see 
supra §§ 105-108. 

Restoration, paving, and repalr of 
streets see supra §§ 111-128. 

Rights of abutting owners see supra 
§■§ 100 - 102 . 

lUCaintexiaiice of fenee or barrler 

(1) Where owners of realty adja¬ 
cent to Street conveyed it to rail¬ 
way company^s agent and agent con¬ 
veyed it to company by deeds stat- 
Ing that realty was to be used for 
highway purposes and for operatlon 
of Street railway, but general public 
did not use realty for highway pur¬ 


poses, no care was taken of it, and 
it was rough and unfit for travel, 
company was not relieved of duty to 
maintain a fenee on retaining wall 
constructed by company on realty.— 
Sawicki v. Connecticut Railway & 
Lighting Co., 80 A.2d 656, 129 Conn. 
626. 

(2) Where company filled in such 
realty to make it level with Street 
and built a retaining wall, company 
had duty to build a protective barrier 
along edge of retaining wall to pre- 
vent pedestrians from falllng off 
wall.—Sawicki v. Connecticut Rail¬ 
way & Lighting Co., supra. 

(3) It was company*s duty to main¬ 
tain the fenee, even though it re- 
moved its tracks and abandoned use 
of the realty under order of public 
Utilities commission, and, hence, com¬ 
pany was liable for Injuries sustained 
by one who feli through the fenee 
which had become unsafe.—Sawicki 
V. Connecticut Railway & Lighting 
Co., supra. 

40. N.T.—^Keatlng v. Metropolitan 

St. R. Co., 94 N.T.S. 117, 105 App. 

Dlv. 362—Wolfe v. Third Ave. R. 

Co., 74 N.T.S. 336, 67 App.Div. 605. 

41. N.T.—^Keating v. Metropolitan 

St. R. Co., 94 N.T.S. 117, 105 App. 

1 Div. 362. 


43. Del.—Whlte v. People's Ry. Co., 
72 A. 1059, 22 Del. 476. 

60 C.J. p 303 note 74. 

Liability for acts of independent con- 
tractors generally see Master and 
Servant §§ 680-606. 

43. Ga.—^Fulton County St. R. Co. v. 
McConnell, 13 S.E. 828, 87 Ga. 766. 

60 C.J. p 303 note 75. 

44. Del.—^White v. Peopl6*s By. Co., 
72 A. 1059, 22 Del. '476. 

45. Del.—^Neely v. People^s Ry. Co., 
89 A 211, 27 Del. 457. 

Mich.—^Norris v. Detroit United Ry., 
161 N.W. 747, 185 Mich. 264. 

46. Minn.—^MeCoy v. Minneapolls, SL 
P., R. & D. Electric Tractlon Co., 
134 N.W. 293, 117 Minn. 38. 

47. Ark.—Southern Produce Co. v. 
Texarkana Gas & Electric Co., 154 
S.W. 184, 107 Ark. 69. 

48. Ark.—Southern Produce Co. v. 
Texarkana Gas & Electric Co., su¬ 
pra. 

49. Mass.—^Becker v. City of Boston, 
72 N.E.2d 624, 321 Mass. 230. 

60 C.J. p 304 note 81. 

Uuavoldable resuit of oonstructlng 
trackless txoUey 

Where necessary and practically 
unavoidable resuit of proper con¬ 
struction of concrete alab for track- 
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injuries sustained by reason of defects resulting 
from an extraordinary storm,50 until it had reason- 
able opportunity to remedy such defects.^i 

Contribuiory negligence. No recovery can be had 
against the railroad, where the injured person was 
guilty of contributory negligence.®^ With respect to 
the question of contributory negligence, a statute 
requiring slow-moving vehicles to keep as closely as 
practical to the right-hand edge or curb of the road- 
way has no application where the center portion 
of the roadway is occupied by streetcar tracks which 
are being repaired, and the Street, under the cir- 
cumstances, is not sufficiently wide to permit two 
lines of traffic in the same direction to be main- 

tained.®3 

Proximate cause. In order to render a Street rail¬ 
road company liable for negligence in connection 
with the construction or repair of its tracks, the 
negligence must have been the proximate cause of 
the resulting injury;®^ there must be a causal con¬ 
nection between the conduct of the company and 
the accident before the question of the company^s 
negligence can be considered.®® 

Incidental interference with telephone company. 
A telephone company has no right to relief because 
of incidental interference by the construction or 


maintenance of an electric Street railroad,®® partic- 
ularly where it took its franchise subject to the 
condition that it should not incommode the use of 
the streets by the public.®^ 

§ 137. Injuries to Road or Other Property 

A Street railway company may recover damages for 
the destruction of its tracks, poles, wires, and other 
property by a municipality. 

A Street railway company may recover damages 
for the wrongful destruction of its tracks, poles, 
wires, and other property by a municipality,®® and 
the fact that the Street was taken over by the state 
as a state highway does not relieve the municipality 
from its liability.®® 

§ 138. Actions 

The ruies governing civii actions generally apply 
in actions against a Street railroad for injuries result¬ 
ing from the construction and maintenance of the road. 

Except in so far as regulated by special statutory 
provisions, the ruies governing civii actions gen¬ 
erally, particularly in actions for injuries resulting 
from negligence, apply in actions against a Street 
railroad for injuries resulting from the construction 
and maintenance of the road.®® Thus, the petition 
or complaint must state facts constituting a cause 


less trolley on deeded Street railway 
rlffht of way was to cause more wa- 
ter to dow onto adjoining land, land- 
owners would not be entltled to re¬ 
cover compensation therefor, or to in- 
junction.—^Anderson v. Knoxvllle 
Power & Liffht Co., 64 S.W.2d 204, 
16 Tenn.App. 259. 

Failnre to Usrbt safety zone 

Street railroad company was not 
liable for death of motorlsfs wlfe 
who was kllled when automoblle 
struck unlighted safety zone at night, 
where city had assumed obligation 
to llght safety zone and had not been 
joined in action within time allowed 
by statute, in absence of evidence of 
negligence of Street railroad company 
in other respects.—^Reiners v. Pitts- 
burgh Rys. Co., 188 A. 163, 324 Pa. 
460. 

EztiiignlshmexLt of warnlag light 

Mere fact that light on Standard, 
placed to warn of worlc on track, 
went out immedlately before accident 
which occurred when there had not 
been sufficient time to relight it was 
insufflcient to establish Street rail- 
road's negligence.—Stewart v. Phila¬ 
delphia Rapld Transit Co., 157 A. 
37, 103 Pa.Super. 866. 


60. Mich.—^Norris v. Detroit United 
Ry., 161 N.W. 747, 185 Mich. 264. 

51. Mich.—^NTorrls v. Detroit Unit¬ 
ed Ry. Co., supra. 

52. 111.—^Wildt V. City of Chicago, 17 
N.E.2d 612, 297 IlLApp. 640. 

Neb.—Conklln v. Lincoln Traction 
Co., 263 ISr.W. 674, 130 Neb. 28. 

60 C.J. p 304 note 85. 

53. Wls.—^Wilke V. Milwaukee Elec¬ 
tric Ry. & Light Co., 245 N.W. 
660, 209 Wis. 618. 

64. Ark.—Southern Produce Co, v. 
Texarkana Gas & Electric Co., 154 
S.W. 184, 107 Ark. 69. 

60 C.J. p 304 note 87. 

65. Del.—Neely v. People's Ry. Co., 
89 A, 211, 27 Del. 457. 

60 C.J. p 304 note 88. 

56. Ind.—Citizens Tei. Co. v. Ft. 
Wayne, etc., R. Co., 100 N.E. 309, 53 
Ind.App. 230, Ann.Cas.l916A 132. 

20 C.J. p 315 note 59—62 C.J. p 43 
note 69 [a]. 

57. N.T.—^Hudson River Tei. Co. v. 
Watervliet Turnp, & R. Co., 32 N.E. 
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148, 135 N.T. 393, 31 Am.S.R. 838, 
17 L.R.A. 674. 

20 C.J. p 316 note 60. 

Conflicting rights of telephone com¬ 
pany and others in streets general¬ 
ly see the C.J.S. title Telegraphs 
and Telephones § 31, also 62 C.J. 
p 43 notes 69-74. 

Injuries to Unes or other property 
of telephone or telegraph company 
generally see the C.J.S. title Tele¬ 
graphs and Telephones §§ 280-283, 
also 62 C.J. p 299 note 80-p 300 
note 8. 

58. Pa.—^Dalton St. Ry. Co. v. City 
of Scranton, 191 A. 133, 326 Pa. 6. 

Asslgnee of origiual company 

Pa,—^Dalton St. Ry. Co. v. City of 
Scranton, supra. 

59. Pa.—Dalton St. Ry. Co. v. City 
of Scranton, supra. 

60. Conn.—Coletti v. Connecticut Co., 
134 A. 248, 105 Conn. 94. 

Actions for: 

Injuries from operation of Street 
railroad generally see infra §S 
296-338. 

Negligence generally see Negli¬ 
gence §§ 175-305. 

Remedies of abutting owners see su¬ 
pra §§ 100-102. 
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of action;®! and general niles have been applied 
with respect to presumptions and burden of proof,®^ 
the admissibility of the evidence®® and its weight 
and sufHciency.®^ Disputed questions of fact sbould 
be submitted to the jury®® under instructions prop- 
erly stating the law.®® Statutory requirements for 
notice of a claim for injuries must be complied 


with,®'^ 

Limitations of acHons. Liability under a statute 
imposing on a Street railroad company the duty to 
use reasonable care in repairing the streets rests in 
negligence, and is not penal, with respect to ap- 
plicability of statute of limitations relating to ac- 
tions for injury or death caused by negligence.®® 


P. PENALTIES AND OFFENSES INCIDENT TO CONSTRUCTION AND MAINTENANCE 


§ 139. Penalties 

The imposition of penalties by way of punishment 
for doing some act that is prohibited or omitting 
jto do some act that is required to be done, and ac- 
tions and other proceedings to enforce penalties are 
discussed generally in Penalties §§ 1-21. 

Examine Pocket Parts for later casea. 

§ 140. Offenses 

A Street railroad company or Its offlcers may be 
subject to criminal prosecution for the violation of Its 
duties In connection with the construction and maln- 
tenance of Its road. 

A Street railroad company or its officers may be 


subject to criminal prosecution for the violation of 
its duties in connection with the construction and 
maintenance of its road,®® as for the construction 
and maintenance of its road in such a manner as 
constitutes a public nuisance*^® or misdemeanor,^! 
or for its failure to keep its tracks and roadbed in 
repair, thereby obstructing travel.'^^ 

§ 141. — Prosecution and Punishment 

An indictment for obstructing streets by erecting 
poles and stringing wires, whlch falis to show negligence 
or that anything unauthorized was done, Is bad. 

In accordance with the general rule that facts 
constituting an offense must be stated in an indict¬ 
ment, an indictment of Street railway directors for 


61. Ga.—^Townsend v. Georgia Pow¬ 
er Co., 160 S.B. 712, 44 Ga^App. 182. 

60 C.J. p 304 note 93. 

62. Pa.—^McCoy v. George, 27 A.2d 
658, 149 Pa.Super. 630. 

63. Ala.—^Birmlngliam Ky. Llght & 
Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 

60 C.J. p 305 note 94 Qa]. 

64. Tex.—Cleburne St. Ry. Co. v. 
Dlckey, Clv.App., 168 S.W. 476. 

60 C.J. p 805 note 94 [b]. [c]. 

65. Pa.—^Palmer v. Philadelphia Suh- 
urban Transp. Co., Com.Pl., 38 Del, 
Co. 429. 

Tex.—Fort Worth & Denver City Ry. 
Co. V. Walters, Clv.App., 154 S.W. 
2d 177, error refused. 

Eeld for Jitry 

(1) In general.—^Flanders v, Mur- 
ray, 30 N.Y.S.2d 265, 177 Mlac. 239— 
60 C.jr. p 305 note 95 [a]. 

(2) Contrlbutory negligence.—‘WH- 
ke V. Miilwaukee Electric Ry. & Light 
Co., 246 N.W. 660, 209 Wis. 618. 

(8) Railway's negligence in permlt- 
tlng unlighted crossover switch to 
hang suspended above pavement dur- 
ing removal thereof.—Wilke v. Mil- 
waukee Electric Ry. & Light Co., 245 
N.W. 660, 209 Wis. 618. 


(4) *What photograph showed as to 
disputed location of holes Into whlch 
plaintilE feli.—Clardy v. Kansas City 
Public Service Co., 42 S.W.2d 370, 227 
Mo.App. 749. 

(5) Whether hole into whlch pedes- 
trlan stepped was one left by Street 
railway when removing trolley pole. 
—Jensen v. Omaha & C. B. St. Ry. 
Co., 257 N.W. 257, 128 Neb. 21. 

(6) Whether defective conditlon of 
Street whlch had been jointly maln- 
tained by clty and company for many 
years constltuted a nuisance.—^Karle 
V. Clncdnnati St. Ry. Co., 43 N.E.2d 
762, 69 Ohlo App. 827. 

Held XLOt for Jury 

(1) In case predlcated on mainte¬ 
nance of a nuisance by the railroad 
company, maintalned at the instlga- 
tlon and by order of the clty authorl- 
tles, the Jury was held not competent 
to flnd that legislative actlon of clty 
authorltles In passlng ordlnance, re- 
(lulring location of trolley poles he- 
tween Street railway company’s 
tracks on Street bridge, many years 
before, was act of negligence.—^Meese 
V. Goodman, 176 A. 621, 167 Md. 658, 
98 A.L.R. 480. 

(2) There was no Issue of notice 
and reasonable opportunity to repair 
to be submitted to jury, where both 
City and company had particlpated In 
the origlnal construction of the Street 


whlch continued in the same condl- 
tion.—^Karle v. Cincinnati St Ry. Co., 
43 N.E.2d 762, 69 Ohlo App. 827. 

66. Ihstrnotloxi held erroneons as 
telllng jury that Street railway 
was insurer of safe conditlon of 
Street between its tracks.—Clardy v. 
Kansas City Public Service Co., 42 S. 
W.2d 370, 227 Mo.App. 749. 

67. Mass.—^Berlandl v. Union Frelght 
R. Co., 16 N.E.2d 17, 301 Mass. 47. 

60 C.J. p 305 note 96. 

Notice of claim for injuries from 
operatlon see infra § 301. 

68. Conn.—Coletti v. Connectlcut Co., 
134 A. 248, 105 Conn. 94. 

69. Tenn.—Memphis, etc,, R. Co. v. 
State, 11 S.W. 946, 87 Tenn. 746. 

60 C.J. p 305 note 99. 

Offenses Incident to operatlon see in¬ 
fra §'§ 339-340. 

At ooxuinoiL law 

Tenn.—^Memphis, etc., R. Co. v. State, 
11 S.W. 946, 87 Tenn. 746. 

70. N.J.—State v. Riggs, 106 A. 216, 
91 N.J.Law 456, error dlsmlssed 106 
A. 467, 92 N.J.Law 675. 

71. Ala.—Oxanna v. AUen, 8 So. 79, 
90 Ala. 468. 

72. Tenn.—^Memphis, etc., R. Co. 
State, 11 S.W. 946, 87 Tenn. 746. 
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obstnicting’ streets by erecting poles and string^ng | did anything that they were not authorized to do, 
wires, which fails to show negligence or that they | is insufficient and will be quasbed.*^® 

G. MOTIVE POWER AND ROLIZNG STOCK 


§ 142. Motive Power 

a. In general 

b. Steam 

c. Electricity 

d. Motorbusses 

c. Who may question right to use partic- 
ular power 

a. In General 

The motive power to be used in the operatlon of a 
Street railroad depends on the terms of the franchise, 
statute, or ordinance conferring the power to construet 
the road; and, under a general grant, any appropriate 
motive power may be used. 

The motive power to be used in the operation of 
a Street railroad depends on the terms of the fran- 
chise, statute, or ordinance conferring the power to 
construet the road.'^^ Under a general grant of 
power to maintain and operate a Street railroad, 
a Corporation takes, by necessary and unavoidable 
implication, a right to use any force in the propul- 
sion of its cars which may be fit and appropriate to 
that end, and which does not prevent that part of 
the public which desires to use the Street, according 
to other customary methods, from having the free 
and safe use thereof.'^^ Moreover, such a grant 
carries with it, at least in the absence of specific lim- 
itations or prohibitions,*^® the right from time to time 
to operate the road by new methods and motive pow- 
ers developed in the progress of invention and 
experience.77 Where, however, a statute specifies 


the motive power to be used, the expression of that 
power may be construed to exclude any other.^® 

b. Steam 

steam as a motive power may be used along the 
streets of a City by proper permission, but If it is pro- 
hlbited, its use constitutos a nuisance. 

Steam, as a motive power, may be used along the 
streets of a city by proper permission,'^® and in such 
case the use thereof cannot be abated as a public 
nuisance, even though it tends to the immediate an- 
noyance of the public in general.®® The use of 
steam as a motive power may, however, be pro- 
hibited expressly®^ or impliedly,®® and if it is, its 
use constitutes a nuisance, constructive, if not ac- 
tual,®® especially in a thickly populated city.®^ 

c. Electricity 

Electricity may be used as the motive power where 
expressiy or impliediy permitted by the franchise or 
charter of the Street raiiroad company or statutes or 
ordinances relati ng thereto. 

Whether or not a Street railroad may use electric¬ 
ity as its motive power depends on the terms of 
the franchise or charter and statutes or ordinances 
relating thereto.®® The company has the right to 
use electricity where the grant of power to con¬ 
struet and operate a Street railroad is silent as to 
the motive power to be used,®® or where it au- 
thorizes the use of any motive power whatever,®*^ 
or steam, horse, or other power, as the city coundl 
may from time to time direct,®® or any power other 


73. N.J.—State v, RifirSTs, 106 A, 216, 
91 N.J.Law 456, error dismissed 
106 A. 467, 92 N.J.Law 575. 

74. 111.—^McCartney v. Chica^o, etc., 
R. Co., 112 111. 611. 

60 C.J. p 805 note 5. 

75. N. J.—^Paterson R. Co. v. Grundy, 
26 A 788, 51 N.J.Bq. 213, 

60 C.J. p 805 note 7. 

76. Mich.—Detroit City R. Co. v. 
Mills, 48 N-.W. 1007, 85 Mich. 634. 

77. Del.—Wilmington City R. Co. v. 
Wilmington, etc., R. Co., 46 A 12, 8 
Del.Ch. 468. 

60 C.J. p 306 note 9. 

78. Del.—Wilmington City R, Co. v. 
Wilmington, etc., R, Co., supra. 

Pa.—^Haines v. Twenty-Second St. & 
Allegrheny Ave. Pass. Ry. Co., 1 Pa. 
Dist 506. 


79. ni.—^Moses v. Pittsburgli, etc,, R. 
Co., 21 JXL 516. 

80. Ga.—Vason v. South Carolina R. 
Co., 42 Ga. 631. 

81. N.T.—^Prospect Park, etc., R. Co. 
V. Coney Island, etc., R. Co., 39 
N.E. 17, 144 N.T. 152, 26 L.R.A 
610. 

60 C.J. p 306 note 13. 

82. Hl.—North Chica^o City R. Co. 
V. Lake View, 106 HL 207, 44 Am. 
R. 788. 

60 C.J. p 306 note 14. 

83. La.—^Tilton v. New Orleans City 
R. Co., 85 Da.Ann. 1062. 

84. 111.—North Chicago City R. Co. 
V. Lake Yiew, 105 IU. 207, 44 Am. 
R. 788. 


85. Wash.—^McGilvra v. Seattle Elec¬ 
tric Co., 111 P. 896, 61 Wash. 88, 
Ann.Cas.l912B 1020. 

60 C.J. p 806 note 18—26 C.J. p 1034 
note 15 [a3. 

86. U.S.—Riverslde, etc,, R. Co. v. 
Riveralde, C.C.Cal., 118 P. 736. 

Del.—Wilmington City R. Co. v. WU- 
'mington, etc., R. Co., 46 A 12, 8 
DeLCh. 468. 

87- N.T.—^Hudson River Tei. Co. v. 
Watervllet Tumpike & R. Co., 32 
N.E. 148, 185 N.T. 393, 31 Am.S.R. 
888, 17 L.R.A 674. 

60 C.J. P 306 note 20. 

88. R.I.—^Taggart v. Newport St. R, 
Co.. 19 A 826, 16 R.L 668, 7 LJLA 
205. 
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than that of locomotive.®® Overhead wires may be 
used to supply the electricity^o unless the use of such 
wires is prohibited expressly^l or impliedly.®^ xhe 
fact that the use of electricity as a method of op- 
erating Street railroads was unknown at the time 
the grant was made is immaterial,^^ unless the com- 
pany was thereby limited to the use of such powers 
as were known at the time.^^ 

d. Motorbusses 

A Street railway company authorized to use any 
motlve power and means of traction sanctioned by the 
municipality has authority to operate motorbusses. 

Although there is a verbal plausibility in the 
contention that a Street railway Corporation has no 
power to operate without rails, the contention is 
narrowly verbal and also ignores material words;^^ 
and since" transportation is the end and rails and 
motive power are means, when new motive power 
makes rails unnecessary, power to furnish transpor¬ 
tation is not lost.9® A company authorized to use 
any motive power and means of traction sanctioned 
by the municipality or any improved motive power 
except steam has authority to operate motorbusses 
as a part of an integrated system of mass transpor¬ 
tation comprising rail cars, trackless trolleys, and 
motorbusses.®*^ A statute requiring municipal con- 
sent to the operation of autobusses on the Street is 
not applicable to Street railways operating such 


busses by authority of statute.®^ 

e. Who May Question Eight to Use Particular 
Power 

The right of a Street railroad company to operate 
Its cars by power other than that specifled in Its char- 
ter can be questtoned oniy by the state or municipality 
with whlch Its contract was made. 

The right of a Street railroad company to operate 
its cars by power other than that specified in its 
charter can be raised only by the state or city with 
which its contract was made, and is not subject 
to collateral attack in a private action to recover 
for injuries,®® or in a proceeding by the company 
to enjoin private persons from cutting down its 
wires and poles.^ 

§ 143. Change of Motive Power 

A change in the motive power of a Street railroad 
may be made by legislative authority. 

A change by a Street railroad to a motive power 
not covered by its franchise or charter generally 
requires legislative authority,^ which may, how- 
ever, be conferred by the local authorities to whom 
the power to authorize the change has been dele- 
gated.® A Street railroad company, which has com- 
plied with the requirements of law with respect to 
obtaining authority to change its motive power, be- 
comes entitled to a permit to open the streets along 


89. Pa.—^Lockhart v. Crai? St. R. Co., 
21 A. 26, 139 Pa. 419, 

60 C.J. p 306 note 22. 

90. Md.—^Hooper v. Baltimore City 
Pass. R. Co., 87 A. 369, 86 Md. 
609, 38 L.R.A 609. 

60 C.J. p 306 note 23. 

91. Conn.—^Farrell v. Winchester 
Ave. R. Co., 23 A 767, 61 Conn. 
127. 

92. N.J.—State v. Trenton, 28 A 281, 
64 N.J.Law 92. 

60 C.J. p 306 note 25. 

93. N.T.—^Hudson River Tei. Co. v. 
Watervliet Turnpike & R. Co., 32 
N.E. 148, 136 N.Y. 393, 31 Am.S.R. 
838, 17 L..R.A 674. 

60 C.J. p 307 note 26. 

94. Mich.—Detroit City R. Co. v. 
Mills. 48 N.W. 1007, 85 Mich. 634. 

95. Md.—Warren v. Pitzgrerald, 66 A 
2d 827, 189 Md. 476. 

96. Md.—Warren v. Fitzgerald, su¬ 
pra. 

97. Md.—Warren v. Pltzgerold, 66 
A2d 827, 189 Md. 476. 


Motorbusses as subject to regulation 
generally see Motor Vehicles § 46. 
Franchise or privilege tax on Street 
railroads operating motorbusses see 
Motor Vehicles § 136 b. 

98. N.J.—^Public Service Coordlnat- 
ed Transport v. Newark-ELizabeth 
Independent Bus Owners Ass*n, 69 
A2d 22, 3 N.J. 118. 

Statute held not unoonstitutlonal 
The statute providing that whenev- 
er the board of publlc utility com- 
mlssioners has approved the substl- 
tution of trolley buses on any Une 
of Street railway the company may 
with the approval of such board 
utillze in lleu of such vehicles auto¬ 
busses is not unconstltutional because 
persons who operate buses in compe- 
tltion with busses operated by Street 
railway must obtaln the approval of 
the municipality whereas the Street 
railway company is not required to do 
so.—South Orange Ave. Independent 
Bus Owners Ass'n v. Board of Pub¬ 
lic Utility Commissloners, 66 A2d 
627, 4 N.J.Super. 191, afflrmed NT. J. 
Public Service Coordlnated Transport 
V. Newark-Ellzabeth Independent Bus 
Owners Ass'n, 69 A2d 22, 3 N.J. 118. 


99. 111.—Chicago Gen. R. Co. v. Chl- 
cago City R. Co., 67 N.E, 822, 186 
111. 219, 50 L..R.A 734. 

60 C.J. p 308 note 41. 

Competitor 

Persons who owned and operated 
busses in competition with the Street 
railway company could not attack or- 
der of Public Utilities commissloners 
permitting Street railway company to 
substitute autobusses for trolley 
busses.—^Public Service Coordlnated 
Transport v. Newark-Elizabeth Inde¬ 
pendent Bus Owners Ass’n, 69 A2d 
22, 3 N.J. 118. 

1. Ind.—^Williams v. Cltizens' R. Co., 
29 N.E. 408, 130 Ind. 71, 30 Am.S.R. 
201, 16 L.R.A 64. 

Mich.—Detroit City R. Co. v. Mills, 48 
N.W. 1007, 86 Mich. 634. 

2. N.T.—St. Michaers Protestant 
Episcopal Church v. Forty-Second 
St., etc., R. Co., 67 N.T.S. 881, 26 
Misc. 601. 

Pa.—^Watkln v. West Philadelphia 
Pass. Ry. Co., 11 Pa.Co. 648. 

3. N.J.—Roebllng v. Trenton Pasa 
R Co., 34 A 1090, 58 N.J.Law 666. 
33 L.R.A. 129. 

60 C.J. p 307 note 83. 
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its route for purposes necessary in making such 
change> 

Statutes authorizing Street railroad companies to 
change their motive power usually require such 
‘companies flrst to comply with certain conditions, 
such as obtaining the consent of the local author- 
ities® and the owners of abutting property.® It is, 
however, competent for the legislature to authorize 
a change of motive power without the consent of 
the local authorities,'^ notwithstanding a constitu- 
tional provision that no law shall authorize the 
construction or operation of a Street railroad with¬ 
out the consent of the local authorities.® Where 


consent to a change of the motive power has been 
given by the local authorities where the consent of 
the property owners was not required, the change 
cannot be prevented by abutting property owners.® 

Change to motorbusses. A municipality may con¬ 
sent to the use by a Street railroad of busses for 
passenger Service in lieu of streetcars running on 
fixed tracks, in order to meet changed conditions 
and improve Service,^® but, where a general statute 
to permit these changes has been enacted by the 
legislature, local laws may not supersede it.^^ Un¬ 
der some statutes the change may be authorized or 
required by the public utility comraission.^2 Where 


4. N.T.—In re Third Ave. R. Co., 24 
N.E. 961, 121 N.Y. 536. 9 L..R.A. 124 
—Potter V. Collis, 46 N.Y.S. 471, 19 
App.Div. 392, afflrmed 60 N.B. 413, 
166 N.Y. 16. 

Mandamus as appropriate remedy to 
enforce duties of munlcipal author¬ 
ities with respect to uses which 
public Service corporations are en- 
titled to make of streets see Man¬ 
damus § 179 b. 

5. N.Y.—^People v. Newton, 19 NE. 
831, 112 N.Y. 396, 3 L.R.A 174. 

60 C.J. p 307 note 36. 

6. NY.—Stem v. International Ry. 
Co.. 116 NE. 769, 220 NY. 284, 2 A. 
L.R. 487. 

60 C.J. p 307 note 37. 

?• NY.—^In re Third Ave. R. Co., 24 
NE. 951, 121 NY. 636, 9 L.R.A. 
124. 

8. N.Y.—^In re Third Ave. R. Co., su- 
prsu 

9. B:an.—Corpus Jtuds <iuot©d in 
Kansas Electric Power Co. v. Walk- 
er, 61 P.2d 1002, 1004, 142 Kan. 
808. 

Pa.—^Pox V. Catharine & Bainbridge 
Streets Ry. Co., 12 Pa.Co. 180. 

10. Ky.—Scott V. Cincinnati, N & 
C. Ry. Co., 105 S.W.2d 169, 268 Ky. 
383. 

N.C.—Carolina Power & Light Co. v. 

Iseley, 167 S.E. 56, 203 N.C. 811. 
60 C.J. p 807 note 33 [e]. 

Licenses or pennits required in re¬ 
spect of motorbusses generally see 
Motor Vehicles §§ 79-96. 

Xncrease In fare 

Provision of franchise, granted by 
City to Street railway company, that 
company should operate busses pro- 
pelled by gasoline, electricity, or oth- 
er approved means, when reasonably 
necessary to Improve and supplement 
its Service upon ali Unes where Street 
cars were then operated by the com¬ 
pany under then existingr ^ants or 
franchises, authorized the company 
to modemize its transportation Sys¬ 


tem by completely substitutlng new 
and modern motor coaches for obso¬ 
lete Street cars in order to make 
transportation system more flexible 
than that furnished by the Street 
cars, even though an increase in fare 
was put into effect on the installation 
of the new transportation equipment. 
—Cincinnati, N & C. Ry. Co. v. City 
of Bellevue, 151 S.W.2d 1026, 286 Ky. 
764. 

11. N.Y.—In re International Ry. 

Co., 275 N.Y.S. 5. 242 App.Div. 300. 
Charter provision in coniiict with 
general statute i 

Railway company was entitled to! 
operate busses in substitution for 
cars upon tracks and suppiemental 
thereto in city, notwithstanding res- 
olution of City council permitting 
such operation was not approved by 
popular vote €ls required by charter, 
where charter provision requiring 
popular vote was in conflict with gen¬ 
eral law requiring only resolution of 
council.—^In re International Ry. Co., 
276 N.Y.S. 6, 242 App.Div. 300. 
Powers reserved to people 

(1) The sectlon of city and county 
of Denver charter authorizing coun¬ 
cil to grant revocable licenses or per- 
mits in streets did not impliedly au¬ 
thorize the council to grant tempo- 
rary rights with respect to temporary 
permits, such as right of tramway 
Corporation to eliminate rail Unes and 
operate trolley coaches or motorbus¬ 
ses on certain streets, in view of con- 
stitutional provision that no fran¬ 
chise relating to any Street shall be 
granted except on vote of qualified 
taxpaying electors.—^Berman v. City 
and County of Denver, 209 P.2d 754, 
120 Colo. 218. 

(2) The constltutional amendment, 
ratifying and validating all provi- 
slons of Denver charter not in conflict 
with such amendment, ratifled and 
validated charter section reserving to 
people exclusive power to regulate 
public utility rates, so as to deprive 
council of power to enact ordinance 


‘authorizing tramway Corporation to 
eliminate rail lines and operate trol¬ 
ley coaches or motorbusses on certain 
streets, and such ordinance is vold.— 
Berman v. City and County of Den¬ 
ver. 209 P.2d 754, 120 Colo. 218. 

12. Pa.—^Harrisburg Rys. Co. v. Mc- 

Nair, Com.Pl., 60 Dauph.Co. 166. 

S.C.—City of Columbia v, Pearman, 

185 S.E. 747, 180 S.C. 296. 

Tenn.—Southeastern Greyhound Lines 

V. Dunlap, 160 S.W.2d 418, 178 Tenn. 

546. 

Power of ooxnmission, and validity 
and elfeot of orders 

(1) In view of statute prescribing 
its powers and Jurisdlction railroad 
commisslon was held to have jurds- 
dictlon to allow substitution of bus 
Service for streetcar Service on cer¬ 
tain Street, when this was in public 
interest, provided Street railway*s 
obligation to fumish adequate trans¬ 
portation Service to city was not im- 
paired.—City of Columbia v. Tatum, 
177 S.E. 541, 174 S.C. 366. 

(2) Commission’s order was legis- 
lative, and party adversely affected 
was entitled to judiclal determination 
of its validity.—City of Columbia v. 
Tatum. 177 S.E. 541. 174 S.C. 366. 

(3) Commissiones power to change 
from streetcars to busses in contract 
for public transportation Service can¬ 
not be questioned by private property 
owner who enjoys beneflts of contract 
not as party thereto but only as 
member of public.—City of Columbia 
V. Tatum. 177 S.E. 541, 174 S.C. 366. 

(4) Commisslon may change its or¬ 
ders, in absence of rights vested 
thereunder, since such orders are 
not res judicata in judiclal sense.— 
City of Columbia v. Tatum, 177 S.E. 
541, 174 S.C. 366. 

(5) In action to review orders of 
commisslon, court would grant plain- 
tiff City relief to which it was enti¬ 
tled without further delay, and ter¬ 
minate lltigation.—City of Columbia 
V. Tatum, 177 S.E. 541, 174 S.C. 366. 
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the charter powers of the company include the 
power to operate motorbusses, a proposed plan of 
conversion of the system from trolley cars to motor¬ 
busses presents a business question within the pow¬ 
er of the directors of the company and need not be 
authorized or approved by the stockholders.^® 

Leave to substitute busses for cars on a line al- 
ready operated is not the granting of a new right 
or franchise to use the streets, but it is rather a 
modification of the old franchise permitting a 
change in the method of operation;^^ and a com¬ 
pany seeking to operate busses in substitution for 
cars upon tracks and supplemental thereto should 
be continued in the beneficial enjoyment of its fran¬ 
chise rights without an affirmative popular vote 
unless some right of the public is interfered with, 
and unless its affirmative servitude over the streets 

is increased.15 

§ 144. Rolling Stock and Equipment 

Oniy such vehicles may be used upon Street railroad 


tracks as the speclal charter of the company or the 
general laws under which ft is organized permlt. 

Only such vehicles may be used upon Street rail¬ 
road tracks as the special charter of the company 
or the general laws under which it is organized 
permit;^® but, in the absence of any requirement 
that the company use only cars which it owns, the 
company may contract for the use of the cars of 
another company which are of the type which the 
first company is authorized to use.^^ Sq it may op¬ 
erate cars which are the property of a company 
which it has leased.l8 A car-control device at- 
tached to a car becomes a part of the rolling 
stock>9 Under a statute creating a rapid transit 
commission, the term ^‘equipment” has been given 
a much broader significance than it usually re- 
ceives.20 A car-control device attached to a car 
is within the term “equipment*’ used in a contract 
providing for the payment thereof.^i 

The term ‘^carriage” does not embrace a Street 

car.22 


vni. SALES, LEASES, TBAFFIO CONTRACTS, AND CONSOUDATIONS 


§ 145. Sales 

A Street railroad company Is without power, In the 
absence of expresa legislative authority, to alienate Its 
general franchise to be a Corporation, but there is au¬ 
thority holding that the secondary franchise, or right to 
construet, operate, and maintain a Street railroad, is 
transferrable, and that raiis and other property may be 
transferred under some circumstances. 


A Corporation created for the purpose of operat- 
ing a Street railroad is without power, in the ab¬ 
sence of express legislative authority, to alienate its 
general franchise to be a corporation.23 The 
secondary franchise, or right to construet, operate, 
and maintain a Street railroad, is property,and 


13. Md.—Warren v. Fitzgerald, 56 A. 
2d 827, 189 Md. 476. 

Contract between stookliolderg oon^ 
troUlncr 

The power of a Street railway com¬ 
pany under Its corporate charter to 
purchase and operate motorbusses de- 
pended on the construction of a con¬ 
tract between stockholders, and not 
on a ixant by the sovereign which 
must be strictly construed.—Warren 
V. Fitzgerald. supra. 

Questions not revlewable by oonrt 
Whetber trolley cars were obsolete, 
and whether conversion of portion of 
Street railway transportatlon system 
from trolley cars to busses was wlse 
were business guestlons not reviewa- 
ble by the court, where actlon of di¬ 
rectors In authorlzing such conver¬ 
sion was not fraudulent, lllegal, or 
ultra vires.—Warren v, Fitzgerald, 
supra. 

Plan held not nitra vires 

Md.—Warren v. Fitzgerald. supra. 

14. N.Y.—^In re International Ry. 
Co., 275 N.T.S. 6, 242 App.Div. 800. 


Modification or amendment of charter 
generally see supra § 17. 

15. N.T.—^In re International Ry. 
Co.. 275 N.T.S. 6, 242 App.Div. 300. 

Charter regnlring popular approval 
of franchise 

(1) Contract between Corporation 
and City to discontinue existlng 
streetear Une and substitute motor- 
bus Service was held valid without 
submisslon to voters, even though 
City charter required franchise to be 
approved by voters.—Carolina Power 
& Light Co. V. Iseley, 167 S.B. 56, 203 
K.C. 811. 

(2) Right to run motorbusses as 
franchise required to be submitted to 
popular vote generally see Motor Ye- 
hicles 9 102. 

16. N.J.—State V. Atlantic City, etc., 
R. Co., 69 A. 468, 76 N.J.Law 16, 
reversed on other grrounds 72 A. 
111, 77 N.J.Iiaw 466. 

Regulatlon as to equipment of cars 
see infra 9 167. 

17. N.J.—State v. Atlantic City, etc., 
R. Co.. supreu 


18. Pa.—City of Pittsburg v. Pitts- 
burg & C. St Ry. Co.. 79 A. 235. 230 
Pa. 189. 

19. N.T.—^Rapld Transit Subway 
Const Co. V. Cralg, 191 N.T.S. 383, 
199 App.Div. 46. afflrmed 135 N.E. 
911, 233 N.T. 644. 

20. N.T.—^McDonald v. Grout 73 N. 
Y.S. 758, 39 Mlsc. 18, 20, reversed 
on other grounds 80 N.Y.S. 636, 80 
App.Div. 210, afflrmed 67 N.E. 1086, 
176 N.Y. 470. 

20 C.J. p 1302 note 69 [a]. 

21. N.Y.—^Rapld Transit Subway 
Const Co. V. Craig, 191 N.Y.S. 383, 
199 App.Div. 46. afflrmed 135 N.E. 
9U, 233 N,Y, 644. 

22. Wis.—Cream City R Co. v. Chl- 
cago, M. & St P. R. Co.. 23 N.W. 
426. 63 Wls. 93, 99, 63 Am.R. 267. 

9 C.J. p 1296 note 89. 

23. Mass.—^Rlchardson v. Slbley, 11 
Allen 66. 87 Am.D. 700. 

Alienatlon of corporate franchise in 
general see Corporations 9 1102 f. 

24. Wis.—State v. Anderson, 68 N. 
W. 746, 90 Wls. 650. 

60 C.!*. p 308 note 60. 


264 



83 C.J.S. 


STREET RAILROADS 


§§ 145-146 


it has been held to be transferrablc like any other 
property;25 but there is also authority for the view 
that it cannot be trans ferred or alienated, either 
absolutely or conditionally,26 except where author- 
ized by statute,and in such mode or manner as 
is thereby prescribed,28 although no one but the 
public, it has been held, can question the validity 
of a sale made without such authority.29 

Where it is so provided by statute, a Street rail- 
road company is without power to sell or alienate 
its property without legislative permission ;30 but, 
in the absence of such statutory restriction, the rails 
of a Street railroad may be sold as personal prop¬ 
erty,which they remain even though embedded in 
the streets of a ci1y,32 although where there is no 
right to cease operation of its Street railroad or 
abandon its tracks, a company cannot sell its rails 
for the purposes of removal.33 It has been held 
that the right of an electric railway to occupy the 
Street with poles, wires, etc., cannot be transferred 
independently of the operation of the railway for 
the purpose of electric lighting,®^ but, on the other 
hand, an order of a public Service commission ap- 
proving the sale by a Street railway company of its 
power piant, substations, and distributing lines to 
a company engaged in fumishing light, heat, and 


power, under an agreement that the purchaser would 
sell power to the railway company for the operation 
of its System, has been approved as not an abuse of 
discretion,35 although such approval does not cure 
any invalidities if the vendor in making the sale 
has failed to comply with statutory requirements.36 

Property and rights included. What property 
and rights pass under a sale or conveyance of Street 
railroad property or franchises depends primarily on 
the terms of the conveyance.37 A covenant of war- 
ranty will not be implied from a mere recital.*® 

§ 146. - Operation and Effect 

On a sale by a Street railroad company of Its 
property and franchise rights to another, the vendor 
ceases to be llable for the performance of its public 
duties, and the purchasing company assumes ali the 
charter obligations and duties of its vendor with respect 
to such property, and is bound by ali the statutory and 
charter limitations or restrictions of the original grant. 

Where a Street railroad company validly sells 
its property and franchise rights to another, the 
vendor company ceases to be liable for the per¬ 
formance of its public duties,39 while the purchasing 
company, by its purchase, assumes all the charter 
obligations and public duties of its vendor with 
respect to such property,^9 and is bound by all the 


25. U.S.—Knoxvllle v. Africa, Tenn., 
77 P. 601, 23 C.C.A. 252. 

Neb,—State v. Citizens’ St. R. Co., 114 
N.W. 429, 80 Neb. 367. 

Transfer and incumbrance of fran- 
chises generally see Franchises S 
25. 

Street rallroad’s Itanclilse to use 
streets is generally assignable unless 
its transfer is forbldden by constitu- 
tion or statute.—^Dalton St. Ry. Co. v. 
City of Scranton, 191 Au 133, 326 Pa. 
6 . 

26. Mass.—Clemens Rlectrical Mfg. 
Co. V. Walton, 62 N.E. 132, 53 N.E. 
820. 173 Mass. 286. 

60 C.J. p 308 note 53. 

Property of Quasl-public corporations 
as subject to ezecutlon see Ezecu- 
tlons S 35. 

27. Ga.—Georgia Power Co. v. Rome, 
167 S.E. 283. 172 Ga. 14. 

60 C.J. p 308 note 64. 

28. Mass.—Whiting v. Malden, etc., 
R. Co„ 88 N.E. 907, 202 Mass. 298, 
132 Ain.S.R. 493. 

60 C.J. p 309 note 66. 

29. Cal.—Oakland R. Co. v. Oal^land. 
etc., R. Co., 45 Cal. 366, 13 Ain.R. 
181. 


30. Mass.—^In re Opinion of the Jus- 
tices, 169 N.E. 70. 261 Mass. 656. 

60 C.J. p 309 note 58. 

31. Mass.—^French v. Jones, 78 N.E. 
118. 191 Mass. 522, 7 Li.R.A„N.S., 
525—Loraln Steel Co. v. Norfolk, 
etc.. St R. Co., 73 N.B. 646, 187 
Mass. 500. 

32. Mass.—^EVench v. Jones. 78 N.E. 
118, 191 Mass. 622, 7 L.R.A..N.S., 
626—^Lioraln Steel Co. v, Norfolk, 
etc., St R Co., 73 N.E. 646, 187 
Mass. 500. 

33. Mass.—Clemens Electric Mfg. 
Co. V. Walton. 52 N.E. 132. 63 N.E. 
820. 173 Mass. 286. 

Duty to operate and right to cease 
operation see infra §‘5 177-184. 

34. Mo.—Carthage v. Carthage Light 
Co., 70 S.W. 936, 97 Mo.App. 20. 

35. Pa.—^Boland v. Public Service 
Commission. 101 PcuSuper. 102. 

Fnnctlon of oourt oa appeal from 
order 

Court, on appeal from Public Serv¬ 
ice Commissiones order approving 
contract for sale of power piant does 
net act as second administrative trib¬ 
unal, and inguiry is whether there 
was reasonable ezercise of dlscretion 
by commission.—Boland v. Public 
Service Commission, supra. 


ZhappUoability of statates relatliig to 
gas axLd Ught companles 
Statute relating to sales of proper¬ 
ty of gas companies and corporations 
manufacturing and supplying light 
heat. and fuel is inapplicable to trac- 
tion company not engaged in such 
business except incldentally.—^Bolsjid 
V. Public Service Commission. supra. 

36. Pa.—^Boland v. Public Service 
Commission. supra. 

37. Cal.—0*Sulllvan v. GrifUth, 95 P. 
873, 96 P. 328, 153 Cal. 602. 

60 C.J. p 309 note 62. 

38. Cal.—0*Sullivan v. Grifflth. su¬ 
pra. 

60 C.J. p 809 note 63. 

39. Mich.—Grosse Pointe Tp. v. De- 
trolt etc., R. Co.. 90 N.W. 42, 130 
Mich. 363. 

Liability of vendor for Injuries from 
operation see infra § 188. 

40. Kan.—Potwin Place v. Topeka R. 
Co.. 33 P. 309. 51 Kan. 609. 37 Am. 
S.R. 812. 

60 C.J. p 309 note 65. 

Charter restrictions and condltions as 
to repairing and paving Street as 
obllgatory on purchaser seo supra { 
128. 
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Statutory and charter limitations or restrictions of 
the original grant^l even though it does not express- 
ly assume them,^^ unless and nntil such purchaser 
itself sells or transfers property to another, at which 
time its obligations cease.^3 The purchasing com- 
pany is not, however, liable for debts, contracts, or 
personal obligations of the vendor,except where 
made so by statute, and except where it has ex- 
pressly assumed liability,^® provided they were not 
liens at the time of the transfer^*^ and did not attach 
to the fee of land conveyed.^^ 

A company purchasing the property and fran- 
chises of another company becomes entitled to ali 
rights, included in the grant of such franchises, to 
extend or expand the lines purchased.^Q Where a 
statute confers on the purchaser of Street railroad 
property the rights and privileges of the vendor, 
a right to take property by condemnation, possessed 
by a company, passes to, and may be exercised by, 
a purchaser of its railroad but under such a 
statute a contract exemption from liability for the 
cost of paving between its rails enjoyed by the 
vendor does not pass to the purchasing company.®^ 
A contract for the sale of Street railroad property 
which recites an intention on the part of the pur¬ 
chaser to build a specified extension imposes no ob- 
ligation so to do.^^ 


§ 147. Leases 

a. In general 

b. Mode of exercise of power to lease 

c. Who may question validity of lease 

a. In G-eneral 

Although a Street railway company may be author- 
Ized to lease the lines of another, generally a company 
cannot, without statutory authority, relieve itself of its 
charter obligations and duties by leasing its line to an¬ 
other company. 

Although a Street railway company may be au- 
thorized to lease the lines of another,53 a com¬ 
pany cannot, without statutory authority, relieve 
itself of its charter obligations and duties by leas¬ 
ing its lines to another company and so, in the 
absence of such authority, a lease by a company 
of all its franchises and property, thereby disabling 
itself to serve the public, is ultra vires and void.55 
Authority to make a lease is not to be implied from 
a general grant to a Street railroad company of all 
powers necessary to the exercise of those expressly 

conferred.56 

Where municipal assent is required by a consti- 
tutional provision, a municipal ordinance authoriz- 
ing the lease is a sufficient assent^^ In the ab¬ 
sence of any evidence it will be presumed that the 
requisite municipal assent was given.53 


, 41. N.Y.—Kent v. Binffhamton, 81 N. 
T.S. 198, 40 Misc. 1. afflrmed 84 N. 
Y.S. 1131, 88 App.Div. 617, reversed 
on other grounds 86 N.Y.S. 411, 90 
App.Div. 663. 

60 C.J. p 309 note 66. 

42. N.J.—^Asbury Park, etc., K. Co. 
V. Neptune Tp., 67 A. 790, 73 N.J. 
Eq: 323, modlfled on other grounds 
74 A. 998, 76 N.J.Eq. 662. 

'43. Cal.—^Reynolds v. Pacific Electric 
R. Co., 80 P. 77, 146 Cal. 261. 

44. Wls.—Chicago, etc., R. Co. v. Fox 
River Electric R., etc., Co., 96 N.W. 

■ 541, 119 Wis. 181. 

60 C.J. p 309 note 69. 

45. Mass.—Whitlng v. Malden, etc., 
R. Co., 88 N.E. 907, 202 Mass. 298, 
132 Am.S.R. 493. 

60 C.J. p 310 note 70. 

46. Tex.—^Beaumont Tractlon Co. v. 
Texarkana, etc., R. Co., 123 S.W. 
124, 103 Tex. 49,'answers conformed 
'to, Civ.App., 124 S.W. 987. 

60 C.J. p 310 note 71. 

47- Ind.—^Ft. Wayne, etc., Tractlon 
Co. V. Klndlesparker, 92 N.E. 228, 
46 Ind.App. 299. 

60 cur p 310 note 72. 


Doulble relief In single aotlon 

Where a Street railroad company 
has transferred Its property under 
the authority given by statute, and 
before such transfer had become lia¬ 
ble for certain personal injuries, the 
Injured person need not first obtain 
judgment against the Street railroad 
company for the Injuries before sub- 
jecting the property, but the double 
relief may be had In one action.— 
Ft Wayne & W- V. Tractlon Co. v. 
Kindlesparker, 92 N.E. 228, 46 Ind. 
App. 299. 

48. Wis.—Chicago, etc., R, Co. v. 
Fox River Electric R., etc., Co., 96 
N.W. 541, 119 Wis. 181. 

60 C.J. p 310 note 73. 

49. Mich.—City of Detroit v. De- 
troit United Ry., 139 N.W. 66, 173 
Mich. 314, reversed on other 
grounds 37 S.Ct. 87, 242 U.S. 238. 61 
L.Ed. 268. 

50. N.J.—^BrinkerhofC v. Newark, 
etc., Tractlon Co., 49 A. 812, 66 
N.J.Law 478. 

61. U.S.—^Rochester R. Co. v. Ro- 
chester, N.Y., 27 S.Ct. 469, 206 U. 
S. 236, 51 L.Ed. 784. 

52. Ind.—Morey v. Terre Haute 

266 


Tractlon, etc., Co., 93 N.E. 710, 47 
Ind.App. 16. 

53. Pa.—^Dalton St. Ry. Co. v. City 
of Scranton, 191 A. 133, 326 Pa. 6. 

60 C.J. p 310 note 81. 

54. Ohio.—Quigley v. Toledo R., etc., 

Co., 105 N.E. 186, 89 Ohio St. 68, 
L.R.A.1918B 249, Aim.Cas.l916D 

992. 

Tex.—^Ft Worth St. R. Co. v, Allen, 
Civ.App., 39 S.W. 126. 

Duty to operate and right to cease 
operatlon in general see infra S§ 
177-184. 

Lease distinguished from contract for 
passage over lines of cars of an¬ 
other company see infra § 152. 

55. Mass.—^Middlesex R. Co. v. Bos¬ 
ton, etc., R. Co., 116 Mass. 347. 

60 C.J. p 310 note 80. 

56. U.S.—Dlckinson v. Consolidated 
TracUon Co., C.C.N.J., 114 F. 232, 
afflrmed 119 F. 871, 66 C.C.A. 401. 

57. Mo.—^Moorshead v. United R. Co., 
96 S.W. 261, 119 Mo.App, 641. af¬ 
flrmed 100 S.W. 611, 203 Mo. 121. 

60 C.J. p 311 note 83. 

58. Mo.—Chlanda v. St. Louis Trans¬ 
it Co., 112 S.W. 249, 218 Mo. 244. 
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Rights of dissenting stockholders, Power given 
to a Street railroad Corporation by its charter, or 
by the general act under which it is incorporated, 
to lease its property and franchises, enters into the 
agreement between its stockholders,®^ and so the 
making o-f a lease cannot be deemed to deprive a 
dissenting stockholder of his property without due 
process of law.^o A lease at a guaranteed rental 
is not a fraud on minority stockholders where such 
rental does not appear to be inadequate;®^ and the 
execution of a lease at a rental of a specified per- 
centage of the valuation of the property is not a 
fraud on dissenting stockholders merely because 
it limits the annual dividends, no matter how great 
the eamings and profits of the System may become.®^ 

Rejection by receiver. Where a Street railroad 
company has leased part of the line of another com- 
pany and is bound to operate its trains over exten- 
sions and joint tracks, its receiver is not free to 
reject the lease which is indissolubly united with 
the extension certificate and joint-trackage agree¬ 
ment.® ^ 

b. Mode of Exercise of Power to Lease 

Where no partlcular mode is prescribed therefor, the 
power of a Street raflway company to lease may be 
exercised In the same manner as other general powers 
of the company, but the contract must be approved by 
the public Service commission where such approval Is 
required by statute. 

Where no particular mode is prescribed for the 
exercise of a power given to a Street railroad com¬ 


pany to lease its property or franchises, such power 
may be exercised in the same manner as other gen¬ 
eral powers of the company, by the vote of a 
majority of the stockholders, or by the board of di- 
rectors,®^ and unanimous consent of the stock¬ 
holders is no more necessary to the validity of a 
lease than to that of any other corporate act.®® The 
directors of a Street railroad company, in making 
a lease of its franchises and property, will be pre- 
sumed, in the absence of any evidence to the con- 
trary, to have acted in good faith.®® 'WTiere ap¬ 
proval of the contract by the Public Service Com¬ 
mission is required by statute, administrative pro- 
ceedings to obtain such approval must be had.®*^ 

c. Who May Question Validity of Lease 

A Street railroad company is amenable to the state 
for exceeding its lawfui authority In entering into a 
lease; stockholders of the company may sue to restrain 
the making of an unauthorized iease. 

Whether a Street railroad company has exceeded 
its lawfui authority by entering into a lease of its 
property or franchises is a question of excessive 
exercise of corporate power, for which it is amen¬ 
able to the state;®® and stockholders of the com¬ 
pany have a right to invoke the aid of a court of 
equily to restrain the making of an unauthorized 
lease.®® A private suitor, however, has no right 
to question the validity of a lease unless he has 
sustained a private injury,*^® nor has another Cor¬ 
poration any standing so to do unless its rights or 
franchises have been invaded.*^^ 


6S. U.S.—^Dickinson v. Consolidated 
Traction Co., C.C.N.J.. 114 F. 232, 
affirmed 119 F. 871, 66 C.C.A. 401. 

60. U.S.—^Dlckinson v. Consolidated 
Traction Co., supra. 

61- N.T.—■Wormser v. Metropolitan 
St. R. Co., 76 N.T.S. 1038, 73 App. 
Div. 626. 

62. N.T.—Wormser v. Metropolitan 
St. R. Co., supra. 

63. U.S.—^Murray v. Roberts, C.C.A. 
N.Y., 103 F.2d 889, certiorari dis- 
missed 60 S.Ct 1106, 311 U.S. 720, 
86 L.Ed. 470, and Murray v. City 
of New York, 60 S.Ct. 1106, 311 U.S. 
720, 85 L.Ed. 470. 

mterdepeadexLce of francblses 
Where franchises of Street railroad 
leasing elevated were interdependent, 
fact that Public Service Commission 
approved mortgage containing provi- 
sions for sales in parcels did not de- 
stroy interdependence of franchises 
so as to warrant recelver*s surrender 
of lease.—^Murray v. Roberts, supra. 


Sale and destructlon of dlvislon of 
lessoT Street railroad of which leased 
track was not a part did not aftect 
the rights or obligations of lessee, or 
render moot controversy whether re¬ 
ceiver of lessee was entitled to reject 
the lease.—^Murray v. Roberts, supra, 

64. U.S.—^Dickinson v. Consolidated 
Traction Co., C.C.N.J,, 114 F. 232, 
affirmed 119 F. 871, 66 C.C.A. 401. 

Pa.—0’Neill v. Hestonville, etc., Pass. 

R. Co., 9 Pa.Ddst. 2. 

Powers of officers, directors, and 
stockholders of Street railroad com- 
panies in general see supra §§ 12, 
13. 

65. Pa.—0’Neill v. Hestonville, su¬ 
pra, 

66. N.Y.—Wormser v. Metropolitan 
St. R. Co., 76 N.Y.S. 1038, 78 App. 
Div. 626. 

67. SvldeaLce 

(1) In proceeding to obtain approv¬ 
al of lease of munlcipal subway to 
public Service company, commission’s 
exclusion of private report made to 


City controller was proper.—Wilson 
V. Public Service Commission of 
Pennsylvania, 157 A. 497, 103 Pa. 
Super. 558. 

(2) Where commission did not pass 
on application for approval of lease 
of munlcipal subway untll after ter- 
minatlon of suit between applicant 
and City, its exclusion of record in 
such suit was Immaterial.—Wilson v. 
Public Service Commission of Penn¬ 
sylvania, supra. 

68- Pa.—^Minersville v. Schuylkill 
Electric R. Co., 64 A. 1053, 205 Pa. 
402. 

Right to question validity of corpo¬ 
rate transactions in general see 
Corporatlons § 981. 

69- Pa.—Smith v, Reading City Pass, 
R. Co., 2 Pa.Dist. 490, 13 Pa.Co. 49. 

70- Pa.—^Minersville v, Schuylkill 
Electric R. Co., 54 A. 1053, 205 Pa. 
402. 

71- Pa.—Mlnersville v. Schuylkill 
Electric R. Co., supra. 
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Validity of assignment of lease. In the absence 
of any provisicn in a lease prohibiting its assign¬ 
ment by the lessee company, the lessor is not enti- 
tled to question the validity of such an assign¬ 
ment “^3 

§ 148, — Duration and Termination 

A lease of a Street railroad for as long a perfod as 
the lessee shall continue to exist and be capable of 
exerclsing its functions refers to legal capacfty and not 
Financial abllity. 

A lease of a Street railroad for as long a period 
as the lessee shall continue to exist and be capable 
of exercising its functions refers to legal capacity, 
and not financial ability to perform the lease and 
the appointment of a receiver for the lessee does not 
terminate such a lease.*^^ 

§ 149. -Rights and Liabilities of Parties 

Street railroad companies accepting the provislons of 
statutes permitting them to lease their lines are bound 
to assume the duties and obllgations Imposed by the 
statutes. Generally the lessee in operattng the leased 
road is governed by the charter of the lessor, assumes 
all duties and liabilities Imposed by the lessor'8 charter 
and franchise, and succeeds to all the rights* and privl- 
leges of the lessor under Its charter or contracte. 


Street railroad companies accepting the provisions 
of statutes permitting them to enter into contracts 
for leasing lines to other companies, as authorized 
thereby, are bound to assume the duties and ob- 
ligations imposed by the statutes as a consideration 
for the privilege.'^5 it is a general rule that, when 
one company leases its road to another, the lessee, 
in operating it, is governed by the charter of the 
lessor, and assumes all duties and liabilities thereby 
imposed,as well as the duties and liabilities of 
the lessor under its franchises to use the public 
streets,'^'^ although the lease is silent with respect 
thereto,*^* and although there is no statutory provi- 
sion for such liability.*^® Conversely, the lessee suc¬ 
ceeds to all the rights and privileges of the lessor 
under its charter^O and under any contract between 
the lessor and the municipality made in pursuance 
of the charter,81 including rights to occupy streets 
and to lay tracks,82 even though at the time of the 
lease the lessor’s corporate existence has ceased by 
the limitations of its charter.'*® This can be true, 
however, only where the lessee company, in operat¬ 
ing the road in accordance with the charter of the 
lessor, is not violating its own charter.*^ The 
lessee cannot have or acquire by virtue of the lease 
any greater rights than the lessor had.** Both par¬ 
ties are bound by the terms of their agreement®® 


73. Maas.—City of Boston v. Treas- 
urer and Receiver General, 130 N. 
£3. 390, 237 Mass. 403, afflrmed 43 

S. Ct. 129, 260 U.S. 309, 67 L.Ed. 274. 

73- N.T.—^New York Elevated R. Co. 

V. Manhattan R. Co„ 63 How.Pr. 14. 
Rights and liabilities of parties at 
termination of lease see infra *$ 149. 

74w N.T.—New York Elevated R. Co. 
V. Manhattan R. Co., supra. 

75. N.T.—0'Reilly v. Brooklyn 
Heights R. Co., 72 N.E. 517, 179 N. 

T, 450. 

Liabllity of lessor or lessee for: 
Injuries from operatlon see infra S 
187. 

License fees and taxes see Infra § 
176. 

Paving and repalr of streets see 
supra 5 128. 

76. Conn.—State v. New York, etc., 
R. Co., 71 A. 942, 81 Conn. 645. 

60 C.J. p 312 note 5. 

Charter restrictions and conditions as 
to repalring and paving Street as 
ordlnarily obligatory on lessee see 
supra '9 128. | 

77. Pa.—CollingdaJe v. Philadelphia! 
Rapld Transit Co.,* 117 A 909, 274 
Pa. 124. 

60 C.J. p 312 note 6. i 


78. N.T,—New York v. Twenty-Third 
St R. Co., 21 N.B, 60, 113 N.T. 311. 

79. N.Y.—^New York v. Twenty-Third 
St R. Co., supra. 

80. Pa.—^Rafferty v. Central Trac- 
tion Co., 23 A 884, 147 Pa. 679, 80 
Ain.S.R. 763. 

60 C.J. p 312 note 9. 

81. Pa.—Conshohocken v. Consho- 
hocken R. Co., 65 A 855, 206 Pa. 
75—Wilkes-Barre v. Coalville Pass. 
R. Co., 8 Kulp 298. 

82. Pa.—^Rafferty v. Central Trac- 
tlon Co., 23 A 884, 147 Pa. 679, 30 
Am,S.R. 763. 

60 C.J. p 312 note 11. 

83. N.J.—Jersey City v. North Jer- 
sey St R. Co.. 63 A 906, 73 N.J. 
Law 176, afflrmed 67 A 113, 74 N.J. 
Law 774. 

84. 111.—Chlcago Union Traction Co. 
V. Chicago. 65 N.E. 451, 199 111. 484, 
69 L.R.A 631. 

60 C.J. p 812 note 18. 

85. N.Y.—^Port Richmond, etc., Elec¬ 
tric B. Co. V. Staten Island Rapld 
Transit R. Co., 89 N.B. 392. 144 N.Y. 
445. 

60 C.J. p 312 note 14. 

86. Mass.—^Eastem Massachusetts 

St Ry. Co. V, Boston Elevated Ry. 
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Co., 89 N.E.2d 647, 810 Mass. 659, 
140 AL.R. 506. 

Pa.—Commonwealth ex rei. Margiottl 
V. Union Traction Co. of Philadel¬ 
phia, Com.Pl., 44 Dauph.Co. 415, af¬ 
flrmed 194 A 661, 827 Pa. 497. 

60 C.J. p 812 note 16. 

Negotlattons merged In agreement 
Negotiations prior to executlon of 
agreement for lease of Street railway 
company*s railway system to traction 
company must be considered merged 
In such agreement In so far as they 
are contrary to terms of agreement 
—Monongahela St. Ry. Co. v. Phila¬ 
delphia Co., 39 A2d 909, 850 Pa. 603. 

Bent obllgations 

(1) Mere Instructlon by presldent 
of lessor Street railroad, who was 
also president of lessee, to accountlng 
offlcer of both companies, to treat 
agreed annual rental per share as div- 
idends on stock of lessor Corporation 
all of which was owned by the lessee, 
did not operate 8ls verbal agreement 
to cancel rent obllgation, with respect 
to lessee's liabllity aj3 garnlshee,— 
Lyon V. Pittsburgh Allegheny & Man- 
chester Traction Co., 169 A 229, 312 
Pa. 684. 

(2) A contract pursuant to which 
Street railway company acgulred pos- 
sesslon of, and rlght to, operate 
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Sublessees and assignees of leases, Where the 
lessee of a Street railroad demises the property to 
another for a term which expires before the ex- 
piration of the original lease, the instniment is 
properly construed as a sublease rather than an 
assignment of the lease but a demise of leased 
lines and property for a term longer than that of 
the original lease operates as an assignment of such 
lease.88 An assignee is liable on covenants of the 
original lease with respect to the property thereby 
demised,89 while a sublessee is not liable on cove¬ 
nants contained in the original lease, in the ab- 
sence of any express assumption thereof.^O It has 
been stated that, where a Street railroad company 
has under its lease power to charge an extra fare 
for particular service, a sublessee or assignee of 
such lease has the same right^i In an action of 
forcible entry and detainer by the assignee of a 
lease, the invalidity of the lease on the ground of 
noncompliance with a statute relating to approval 


of the assignment is no defense, since title is not 
involved in the proceeding, but only the right of 
possession, and a tenant is estopped to deny his 
landlord’s title.^^ 

On expiration or other fermination of tlie lease 
the rights of the parties depend primarily on the 
terms of their agreement,^^ especially as to such 
matters as the surrender or delivery up to the 
lessor of property and equipment in the hands of the 
lessee.®^ Where, however, a lease is terminated 
not under, and in accordance with, its terms but 
on the mere arbitrary demand of the lessor com¬ 
pany, and the entire property is surrendered, the 
lessor is not entitled to rely on provisions of the 
lease with respect to the rights and liabilities of 
the parties on its tennination.^5 a company hold- 
ing over after expiration of the lease pursuant to 
a “gentleman*s agreement” is not a trespasser^® and 
is liable only for a fair rental for the use of the 
property thus held.®*^ 


Street rallway properties of tractlon 
company, was held not to make rail- 
way company liable for principal 
amount of bonded loan prevlously 
made to traction company.—Second 
Ave. Traction Co„ for Use of Putnam, 
V. United Traction Co. of Pittsburgh, 
195 A. 25, 328 Pa. 257. 

Taxes and assessxuentB 

(1) In general.—^Pennsylvanla Steel 
Co. V. New Tork City R, Co., C.C.N. 
T., 191 F. 216—60 C.J. p 312 note 15 
Cc]. 

(2) A traction company*s covenant 
in lease to It of Street railway com- 
pany*s railway system to pay ali tax¬ 
es imposed on lessor because of its 
buslness eamings or prodts included 
obllgation to pay lessor’8 federal and 
state income taxes, even tbougb non- 
exlstent wben covenant was made.— 
Monongahela St. Ry. Co. v. Philadel¬ 
phia Co., 89 A.2d 909. 350 Pa. 603. 

(3) On the other hand, under lease 
reguiring lessee to pay or furnish to 
lessor the money necessary to pay ali 
taxes of every descriptlon, federal, 
state, and munlcipal, levied on de- 
mised property, income therefrom, 
buslness thereof, rights and franchis- 
es thereto pertalning, and on certain 
portions of capital stock of lessor, 
and also any taxes by law required 
to be deducted from any amounts 
payable as dlvidends or otherwise to 
owners of such stock. lessee was re- 
quired to pay federal taxes, whether 
assessed on lessor or on lessee; but 
lessee was not liable for federal in¬ 
come tax on rent received by lessor.— 
Eastem Massachusetts St Ry. O 9 . v. 


Boston Elevated Ry. Co., 39 N.E.2d 
647, 310 Mass. 659, 140 A.L.R 506. 

SnfoTcemeiLt of gnar^ty 
A Street railway ^ company. by 
bringing suit for speclfic perform- 
ance of corporate defendant's guar- 
anty of performance of covenant by 
corporate lessee of plainti£C*s railway 
system to pay all taxes on plaintifTs 
property, eamings, or proflts, revoked 
provlsion in lease agreement for arbi- 
tration of differences between parties 
as to construction of agreement and 
due performance of covenants there- 
In, and did not dlsentitle itself to 
sue in equity for enforcement of 
guaranty.—^Monongahela St Ry. Co. 
V. Philadelphia Co.. 39 A.2d 909, 350 
Pa. 603. 

Obllgatloa to aecount to partioulax 
officer of lessor 

Provision of lease of munlcipal 
subway to public service company ap- 
proved by commission, that company 
shall furnish to another city offlcial 
reports, cannot take away any statu- 
tory obligation of company to account 
to City controller.—Wilson v. Public 
Service Commission of Pennsylvania, 
157 A. 497, 103 Pa.Super. 658. 

UvJnnctloiL for breaOh of lease 
Pa.—^Reading & Southwestern St Ry. 
Co. V. Reading St Ry. Co., 66 A.2d 
260, 361 Pa. 647. 

87. U.S.—^Pennsylvania Steel Co. v. 
New York City R. Co., D.C.N.T., 194 
F. 543, modided on other grrounds 
198 F. 721, 117 C.C.A. 603. 

88. U.S,—^Pennsylvania Steel Co. v. 
New Tork City R. Co., N.T., 216 F. 
458, 132 C.CA,. 518, certiorari denied 


Benner v. New Tork City R. Co., 
35 S.Ct 794. 238 U.S. 632. 59 L.Ed. 
1498. 

89. Pa.—^Lyon v. Pittsburgh, Alle- 
gheny & Manchester Traction Co., 
169 A. 229. 312 Pa. 584. 

60 C.J. p 314 note 18. 

90. U.S.—^Pennsylvania Steel Co. v. 
New York City R. Co., D.C.N.T., 
194 F. 543, modified on other 
grounds 198 F. 721, 117 C.C.A. 503. 

91. N.T.—^Bnton v, Nassau Electric 
R. Co., 124 N.Y.S. 555, 68 Misc. 
385, affirmed 131 N.Y.S. 1113, 147 
App.Div. 901. 

92. 111.—Okun V. Rotstein, 248 111. 
App. 171. 

93. U.S.—Pennsylvania Steel Co. v. 
New Tork City R. Co., N.T., 204 
P. 513, 122 C.C.A. 633. 

60 C.J. p 315 note 21. 

94. U.S.—Pennsylvania Steel Co. v. 
New York City R. Co., D.C.N.T., 
219 P. 939. 

60 C.J. p 315 note 22. 

95. Mo.—^Barrie v. United R. Co. of 
St Louis, 119 S.W. 1020, 138 Mo. 
App. 567. 

98. Pa—Wilson v. Public Service 
Commission of Pennsylvania, 157 
A. 497, 103 PaSuper. 558. 

97. Pa—^Wilson v. Public Service 
Commission of Pennsylvania, su¬ 
pra 

Evidence held to snpport condn- 
sion of public service commission as 
to what constitutes fair rental.— 
Wilson V. Public Service Comxnission 
of Pennsylvania, supra 
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§150. Contracts Not to Construet or Op¬ 
erate Road 

An agreement by a Street raliroad company not to 
exercise a right to construet or operate Its road Is 
void except where the public wlll not be harmed, or 
wfll be benefited, thereby. 

A Street railroad company is without power to 
disable itself to perform its public duties by agree- 
ing not to exercise a right under its charter or fran- 
chise to construet or operate its road into or through 
particular streets or territory, and such an agree¬ 
ment is void,®^ except where the public will not 
be harmed, or will be benefited, thereby.99 An 
agreement between two Street railroad companies 
to establish a joint station and terminus impliedly 
prohibits the extension by either company of its 
road beyond such station and an agreement not 
to cross each other's tracks has been held to be, 
in effect, an agreement that neither company will 
enter or invade the territory occupied by the other.2 

§ 151, Contracts for Unified Management 
and Operation ^ 

A Street railroad company may Join with another 
company In setting up a board to manage and operate 
the propertles and systems of both for the purpose of 
unificatlon. 

A Street railroad company has power, subject to 
the consent of the municipality in which it op- 
erates,3 to join with another company or other 
companies in setting up a board to manage and 
operate the properties and systems of both or all 
such companies, for the purpose of unification.^ 


Such an arrangement or agreement does not consti¬ 
tute an assignment or transfer of the powers, duties, 
or f ranchises of the companies participating therein,^ 
and does not work a nonuser of their franchises, 
so as to render them liable to forfeiture,® but is in 
effect merely the employment of managers, agents, 
and servants to attend to details of operation.*^ 
Contracts made by an interurban electric railroad 
company with another Corporation, which was virtu- 
ally the sole stockholder of the railroad, for pay- 
ment of management, engineering, and contracting 
fees, are not void, but are subject to careful 
scrutiny to see that they do not divert the assets 
of the railroad without consideration.® 

§ 152. Contracts for Joint or Interchangeable 
Use of Tracks 

Except where otherwise provided by statute or 
charter, a Street railroad company has power to contract 
with another company for the Joint or interchangeable 
use of its tracks and lines, and such power carries 
with it the right to fix by agreement the remuneratlon 
to be paid for such use. 

Inasmuch as a Street railway company, except 
where otherwise provided by statute or its char¬ 
ter,® has power to contract with another company 
for the joint or interchangeable use of its tracks and 
lines,particularly where such power has been 
declared or confirmed by statute,a company may, 
by virtue of an agreement with another company, 
acquire the right to enter upon and use the tracks 
of the latter.l2 The power to make such a con¬ 
tract carries with it the right to fix by agreement the 
remuneration to be paid by one company to the 


98. Ind.—^Bvansville, etc., R. Co. v. 
Bvansvllle, etc., Electric R., 98 

N.B. 649, 50 Ind.App. 602. 

60 C.J. p 316 note 25. 

Contracts between Street railway 
companies not to construet or op¬ 
erate road as creating monopoly 
see Monopolies § 68. 

Duty of Street railroad company to: 
Construet or complete road see su¬ 
pra § 103. 

Operate generally see infra § 177. 

99- N.T.—^Brooklyn EI. R. Co. v. 
Brooklyn, etc., R. Co., 48 N.Y.S. 
665, 23 App.Div. 29. 

60 C.J. p 316 note 26. 

1. N.T.—^Prospect Park, etc., R. Co. 
V. Brooklyn, etc., R. Co., 32 N.T.S. 
857, 84 H^jn 516. 

2. 111.—South Chicago City R. Co. 
V. Calumet Electric St R. Co., 49 
N.E. 576, 171 111. 391. 


3. 111.—^People V. Chicago, 110 N.B. 
366, 270 111. 188. 

60 C.J. p 316 note 29. 

Necessity of munlcipal consent to op¬ 
eration of cars of one company 
over tracks of another see supra 
§ 129. 

4. 111.—^People V. Chicago, 110 N.E. 
366, 270 111. 188. 

5- 111.—^People V. Chicago, supra. 

60 C.J. p 316 note 31. 

Transfer or sale of franchises and 
rights see supra §§ 145, 146. 

6. 111.—^People V. Chicago, supra. 

Forfeiture of franchises for nonuser 
see supra § 192. 

7- 111.—^People V. Chicago, supra. 

8. U.S.—United Light & Power Co. 
V. Grand iSapids Trust Co., C.C.A. 
Mich., 85 P.2d 331, certiorari de- 
nied in part United Light & Pow¬ 
er Co. V. Grand Rapids Trust Co., 


57 S.Ct 118, 299 U.S. 591, 81 L.Bd. 
436, certiorari dlsmlssed 57 S.Ct 
312, 299 U.S. 618, 81 L.Ed. 456. 

9. N.T.—Berkey v. Third Ave. R 
Co., 165 N.B. 514, 244 N.T. 602, 60 
A.L.R. 699. 

60 C.J. p 316 note 35. 

10. Kan.—^Kansas Electric Utilities 
Co. V. Kansas City, K. V. & W. R 
Co., 105 P. 889, 108 Kan. 285. 

60 C.J. p 316 note 36. 

Rights of Street railroad company in, 
and use of, tracks of another com¬ 
pany in general see supra SS 129- 
131. 

11. N.T.—^Ingersoll v. Nassau Elec¬ 
tric R Co., 52 N.E. 646, 167 N.T. 

453, 43 L.R.A. 236. 

60 C.J. p 316 note 38. 

12. Pa.—^Rannum v. Media, etc., 
Electric R. Co., 70 A. 847, 221 Pa. 

454. 

60 C.J. p 297 note 6. 
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other for such use,^^ and the compensation should 
be determined by a consideration of the contract^^ 

Nature of contract, A contract between two 
Street railroad companies conferring on one the 
right to operate its cars over the tracks of the 
other, jointly with the latter company, which re- 
tains control over its road for all other purposes, 
is of the nature of a license,^® and is not a lease 
nor is it an assignment to one company of the 
franchise or of franchise rights of the othen^*^ It 
has been held that such a contract confers on the 
company which is thereby given the right to op¬ 
erate over the tracks of the other no right or in- 
terest which can be assigned or leased;!^ but the 
rights of the company over whose tracks the other 
company is given a right of operation pass to, and 
may be exercised by, its successor or an assignee 
of its property.i® 

Constriiction and operation, The general rules 
relating to the construction and operation of con- 
tracts are applicable to contracts between two Street 
railroad companies for the joint use of tracks or 
lines.20 

Duration and termination. It is competent for 
the parties to an agreement for the joint use of 
Street railroad tracks to agree on any period for the 
duration of their contract,2l and they may, if they 
choose to do so, provide that it shall cease on the 
passage of a statute, even though it is unconstitu- 
tional.22 Where the rights of a company to main- 
tain and operate a Street railroad expire, the right 


of another company to operate over its tracks, undei 
an agreement for such operation, necessarily ex- 
pires also.23 

Rightsj liabilitieSj and remedies of parties. Street 
railroad companies, by making contracts for the 
joint use of tracks or lines, acquire no new or great- 
er powers and privileges than those created by 
their respective charters,^^ and each of such com¬ 
panies, while using the road of another company, 
must in all things conform to the provisions of 
the charter of the latter.25 Either party to the 
contract is entitled to an injunction to restrain a 
violation thereof,26 but, in the absence of any pro- 
vision to the contrary in the contract, the mere 
failure of a company to pay the agreed compensa¬ 
tion for the use of the tracks of another company 
does not in itself entitle the latter to interfere with 
or prevent such use.27 While exercising and enjoy- 
ing the rights conveyed by the contract, neither 
party can plead that the contract is ultra vires or 
illegal.2^ 

§ 153. Consolidation of Roads 

In the absence of statutory permission, Street rail¬ 
road companies are wlthout power to consolidate or 
merge, and an attempted consolidation or merger is 
void. 

Street railroad companies are without power to 
consolidate, combine, amalgamate, or be merged 
one into another, and an attempted consolidation 
or merger is void,^» except where authorized by 
statute, 30 which, where it exists, is the measure of 


13. La.—Canal, etc., R. Co. v. St. 
Charles St. R. Co., 11 So. 702, 44 
La-Ann. 1069—Canal, etc., R. Co. v. 
Orleans R. Co., 10 So. 389, 44 La. 
Ann. 54. 

14. Ky.—^Louisvllle City R. Co. v. 
Central Pass. R. Co., 8 S.W. 329, 
87 Ky. 223, 10 Ky.L. 125. 

15. N.Y.—Coney Island, etc., R. Co. 
V. Brooklyn Cahle Co., 6 N.T.S. 108, 
53 Hun 169. 

16. N.Y .—Chapman v. Syracuse 
Rapld-Transit R. Co., 66 N.T.S. 
250, 25 Mlsc. 626. 

60 C.J. p 317 note 41. 

17. Kan.—Kansas Electric Utilities 
Co. V. Kansas City. K. V. & W. R. 
Co.. 195 P. 889, 108 Kan. 286. 

18. N.T.—Coney Island & B. R. Co. 
V. Brooklyn Cable Co., 6 N.T.S. 108, 
63 Hun 169. 

60 C.J. p 317 note 43. 


19. Kan.—^Kansas Electric Utilities 
Co. V. Kansas City, K. V. & W. R. 
Co., 195 P. 889, 108 Kan. 285. 

20. N.T.—^Interborough Rapid Trans¬ 
it Co. V. New Tork Rapid Transit 
Corp., 18 N.E.2d 833, 270 N.T. 604, 
reargument denled 21 N.B.2d 196, 
280 N.T. 687. 

60 C.J. p 317 note 46. 

21. La,—Canal, etc., R. Co. v. St. 
Charles St. R. Co., 11 So. 702, 44 
lja.Ann. 1069. 

N.T.—^Buffalo East Side R. Co. v. 
Buffalo St. R. Co., 19 N.B. 63, 111 
N.T. 132, 2 L.R.A. 384. 

22. N.T.—Buffalo East 'Side R, Co. 
v. Buffalo St R. Co., supra. 

23. Ohio.—^Isom v. Low Fare R., 29 
Ohio Cir.Ct. 683, 10 Ohio Cir.Ct, 
N.S., 89. 

24. HL—Chicago Evans, 24 UL 

52. 


26. N.T.—Brooklyn Bl. R. Co. v, 
Brooklyn, B. & W. E. R Co., 48 N. 
T.S. 665, 23 App.Div. 29. 

60 C.J. p 317 note 49. 

27. N.T.—Chapman v. Syracuse 

Rapid Transit R. Co., 66 N.T.S. 250, 
25 Mlsc. 626. 

28. La.—Canal, etc., R. Co. v. St 
Charles St R. Co., 11 So. 702, 44 
La.Ann. 1069. 

N.T.—^Berkey v. Third Ave. R Co., 
166 N.B. 614, 244 N.T. 602, 50 A. 
L.R 599. 

29. D.C.—Capitol Traction Co, v. Of- 
futt 17 APP.D.C. 292, 63 L.RA 390. 

60 C.J. p 318 note 56. 

Consolidation of corporations gener- 
ally see Corporations §§ 1603-1637. 

Consolidation of Street railroads as 
creatlng monopoly see Monopolies 
S 168. 

30. Cal.—Market St R. Co. v. Hell- 
man, 42 P. 225, 109 CaL 571. 

60 C.J. p 318 note 57. 


25. 111.—Chicago v. Evans, supra. 
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the character and cxtent of the consolidation which 
may be effected.®! Unless otherwise expressly pro- 
vided by the statute authorizing consolidation, it is 
not necessary that a company entering into a consol¬ 
idation shall have actually constructed or be oper- 
ating a Street railroad;^^ and even where such a 
requirement exists it has been held that the fail- 
ure of one of the consolidating companies to have 
a road constructed or in operation does not pre- 
vent the Consolidated company from being a de 
facto corporation.33 A prohibition against the con¬ 
solidation of parallel or competing railroads has 
been 'held not to apply to Street railroad compa¬ 
nies and under a constitutional provision mak- 
ing void ali contracts or agreements defeating or 
lessening competition, a consolidation of Street rail¬ 
road companies is not void because there is a small 
amount of competition at particular points, where 
the Systems as a whole do not compete.35 

How effected. The sale by a Street railroad com¬ 
pany of its property and franchises to another com¬ 
pany, and the exercise of such franchises by the 
latter do not, of themselves and without some fur- 
ther provision, operate to effect a consolidation of 
the two companies;^® but, where the coming to- 
gether of two companies under authority of law is 
in fact a consolidation, it is of no conscquence by 
what name the act is characterized®'^ or by what 
steps the resuit has been effected.® 8 Proceedings 
for the consolidation of Street railroad companies 
are govemed by statutes relating specifically to such 


companies rather than to those relating to corpora- 
tions generally.®® 

Operation and effect As a general rule, a Street 
railroad company formed by the consolidation of 
two or more such companies assumes, by operation 
of law, all the burdens, liabilities, and obligations 
of the constituent companies,although the lat¬ 
ter may also remain liable therefor,^! and succeeds 
to all their rights, franchises, and privileges,^^ 
subject to all conditions originally attached there- 
to and restrictions imposed thereon,^® regardless of 
whether such Consolidated company is a Corpora¬ 
tion de jure or only de facto.^^ The Consolidated 
company cannot, however, be made liable on ob¬ 
ligations of a constituent company, in substitution 
for and to the exclusion of the latter, without the 
consent of the creditors;^® but, where the Consol¬ 
idated company assumes the liabilities of its con¬ 
stituent companies, a creditor may at his election 
have recourse to the new company, and recover 
against it.^® Existing liens are not affected by con- 
solidation,^'^ except that, it has been held, where 
tax liens existed before consolidation against the 
properties of each of the consolidating companies, 
such liens attach to the whole property after con¬ 
solidation and may be enforced against it without 
dismembering or separating it into the several por- 
tions as they existed before consolidation.^® It has 
been pointed out that a consolidation, in its legal 
consequences, differs radically from a sale.'*® 


Oousolldatioa beld antliairlssad 
Ky.—^Donohue v. Heuser, 239 S.W. 
2d 238. 

60 C.J. p 318 note 67. 

31. D.C.—Capltol Tractlon Co. v. Of- 
futt, 17 App,D.a 292, 53 L 1 .R.A. 
390. 

60 C.J. P 318 note 58. 

32. Ind.—Norton v. Union Tractlon 
Co. of Indiana, 110 N.E. 113, 183 
Ind. 666, Ann.Cas.l918A 156. 

60 C.J. p 318 note 59. 

33. Ind.—Cleveland, etc,, R. Co. v. 
Felfflit, 84 N.E. 16, 41 Ind.App. 416. 

34. Pa.—^Appeal of Montgomery. 20 
A. 399, 136 Pa. 96, 9 L.RA. 369. 

60 C.J. p 318 note 61. 

35. Ga.—^Trust Co. of Georgla v. 
State, 35 S.E. 323, 109 Ga. 736, 48 
L..B.A. 620. 

36. D.C.—Capltol Tractlon Co. v. Of- 
futt, 17 APP.D.C. 292, 63 L.R.A. 
390. 

37- D.C.—Capltol Tractlon Co. v. Of- 
futt, supra. 


38. D.C.—Capltol Tractlon Co. v. Of- 
futt, supra. 

39- Pa.—^In re Merger of Electric 
Bs., 18 Pa.Dlst. 33, 36 Pa,Co. 92. 

Uotica of oonsolidatLon. lield snflloleiLt 

Cal.—^Market St. R. Co. v. Hellman, 
42 P. 226, 109 Cal. 571. 

40. D.C.—Capital Transit Co. v. Haz- 
en, 93 F.2d 260, 68 App.D.C. 91. 

60 C.J. p 319 note 73. 

Conditions as to repalrlng and pavlng 
Street’ as ordinarlly blndlng on 
company formed by consolidation 
or merger see supra 9 128. 

41. UtaJb.—^Thomas v. Ogden Rapid 
Transit Co., 166 P. 436, 47 Utah 696. 

42. Pa.—Valley R. v. Harrisburg, 
124 A 644, 280 Pa. 385. 

60 C.J. P 319 note 75. 

43. N.J.—Consolidated Tractlon Co. 
V. Elizabetb, 34 A 146, 68 N.J.Law 
'619, 32 L.R.A 170—Wilbur v. Tren- 
ton Pass. R. Co., 31 A 238, 57 N. 
J.Law 212. 


44. Ind.—Cleveland, etc., R. Co. v. 
Peight, 84 N.E. 16. 41 Ind.App. 
416. 

N.J.—In re Trenton St. R. Co., Ch., 47 
A 819, reversed on other grounds 
49 A 481, 63 N.J.Eq. 276. 

45- Cal.—Market St. R, Co. v, Hell¬ 
man, 42 P. 226, 109 Cal. 571. 

60 C.J. p 320 note 78. 

46. Cal.—Market St R. Co. v. Hell¬ 
man, supra. 

Utah.—Thomas v. Ogden Rapid 

Transit Co., 166 P. 436, 47 Utah 
695. 

47. Neb.—^Lincoln St. R. Co. v. Lin¬ 
coln, 84 N.W. 802, 61 Neb. 109. 

60 C.J. p 320 note 80. 

48. Neb,—^Lincoln St. R. Co. v. Lin¬ 
coln, supra, 

49. Ind.—Norton v. Union Tractlon 
Co. of Indiana, 110 N.E. 113, 183 
Ind. 666, Aun.Cas.l918A 166. 

Sale of property and franchises see 
supra SS 145, 146. 
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Rights and remedies of stockholders. Minority 
stockholders of a company may set aside a consol- 
idation agreement because of fraud,®® and may in- 
voke the aid of a court of equity to enforce equality 
of exchange for their shares in the consoHdating 
company,51 but they are without right to restrain 
a proposed consolidation where it is not inequitable 
on its face.52 Objecting stockholders who pur- 
chase their stock after enactment of a statute au- 
thorizing consolidation thereby consent to the pro- 
visions of the statute, and the exercise of the right 
of consolidation does not ipso facto impair the ob- 

IX. BONDS, LTENS, MOEl 

§ 154. Bonds 

The power of a Street rallroad company to make and 
Issue bonds, and their form, requisites, and validity, 
are governed by the rules appllcable to other railroad 
companies and to corporations generally. 

The power of a Street railroad company to make 
and issue bonds, and their form, requisites, and valid¬ 
ity, are governed by the rules applicable to other rail¬ 
road companies and to corporations generally,57 
and, subject thereto, by the terms of the mortgage 
securing them.58 Before a legal issue of Street rail¬ 
road bonds may be made, all charter, statutory, and 
constitutional requirements with respect thereto 
must be complied with, and a want of such com- 
pliance ordinarily renders the bonds void,5® al- 
though the company may be estopped by its conduct 
to deny their validity,®® and, where the company has 
acted within the scope of its general powers, bonds 


ligation of the contract of the Corporation with the 
stockholders.53 Assignees of stock are barred from 
objecting to a consolidation by a prior consent there¬ 
to on the part of their assignors.®^ 

Questioning validity of consolidation, The legal- 
ity and validity of a conso4>idation of two or more 
Street railroad companies cannot be collaterally at- 
tacked, but may be questioned only in an action 
brought for that purpose.®® A Consolidated com¬ 
pany cannot defend against a claim due from one 
of the constituent companies on the ground that the 
consolidation was not authorized by law.5® 

Aa£S, AND EECEIVDES 

are not void for all purposes merely because the 
authorized amount is exceeded.®! In the hands of 
a bona fide purchaser for value without notice, ne- 
gotiable bonds, although unlawfully issued, have 
been held to be a valid claim against the property 
of the company for the amount actually received 
by it therefor.®2 In the absence of any evidence to 
the contrary, it will be presumed that authority to 
issue bonds has been properly exercised,®® and in an 
action on a bond its illegality cannot be shown 
unless it has been pleaded in the answer.®^ 

A bond, although completely executed in due 
form, has no validity before delivery.®® Where 
bonds are issued by one company to provide funds 
for another, and as the agent of the latter, it is lia- 
ble to holders of such bonds as the principal debt- 
or,®® A bond is nonnegotiable where it provides 


50. Ind.—^Norton v. Union Traction 
Co. of Indiana, supra. 

61. U.S.—fiimon Borgr & Co. v. New 
Orleans City R. Co., D.C.Lia., 244 
F. 617. 

52. U.S.—Simon Borg & Co. v. New 
Orleans City R. Co., supra. 

53. Ky.—Donohue v. Heuser, 239 S. 

W.2d 238. . 

64. Ind.—Norton v. Union Traction 
Co. of Indiana, 110 N.B. 118, 183 
Ind. 666. Ann.CaB.1918A 166. 

55- Mich.—Shadford v. Detroit, etc., 
R. Co., 89 N.W. 960. 130 Mich. 300. 

N.T.—Adee v. Nassau Electric R. Co., 
72 N.T.S. 992, 65 App.Div. 629, af- 
flrmed 66 N.B. 1113, 173 N.T. 280. 

66. Mich.—Grreen v. Michigan Unit¬ 
ed R. Co., 123 N.W. 607, 159 Mich. 
68—Shadford v. Detroit, etc., R. 
Co., 89 N.W. 960, 130 Mich. 300. 

67. Pa,—^Tork Rys. Co. v. Pennsyl- 
83 C.J.S.—18 


vania Public Utility Commlssion, 
198 A. 920, 131 Pa.Super. 126. 

60 C.J. p 320 note 83. 

Bejectioii. of pazt of issue beld arbi- 
trary 

Rejection by the Public Utility 
Conunission of certificate eztendin^ 
bond issue except as to a part there- 
of, in order to create satisfactory re- 
latlonship between bond issue and 
security, was so arbitrary and unrea^ 
sonable as to amount to error of law 
requiringr reversal of order, where 
order would throw company into 
bankruptcy and disrupt Service with 
considerable loss to bondholders, and 
especially where company had ne ver 
defaulted on bonds.—^York Rys. Co. v. 
Pennsylvania Public Utility Com- 
mission, supra. 

58. N.T.—^New Tork R Co. v. Guar- 
anty Trust Co., 148 N.T.S. 476, 163 
App.Div. 396, aflirmed 118 N.E. 
1070. 222 N.T, 619. 

60 C.J. p 320 note 84. 
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68- Cal.—Boyd v. Heron, 58 P. 64, 
125 Cal. 453. 

60 C.J. p 320 note 85. 

ea 111.—Wells V. Northern Trust 
Co., 63 N.B. 136, 195 111. 288. 

60 C.J. p 321 note 86. 

61. U.S.—Gibson v. Kansas City Re- 
finingr Co., C.C.A.Mo., 32 P.2d 658. 

62. U.S.—Vanderveer v. Asbury 
Park, etc.. St. R Co.. C.aN.J.. 82 
F. 355. 

63. Mass.—Stevens v. Berkshire St. 
R Co., 142 N.E. 69, 247 Mass. 399, 

64. Mass.—Stevens v. Berkshire St. 
R Co., supra. 

65. N.T.—^Zimmerman v. Timmer- 
man. 86 N.E. 640, 193 N.T. 486. 

66. N.T.—^Fidelity Trust Co. v. In¬ 
ternational R Co., 193 N.T.S. 726, 
118 Misc. 227. 

60 C*J. p 321 note 91, 
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that a majority of the bondholders may waive 
defaiilts and extend the time for payment and in- 
hibits suit on the bond and on the mortgage when 
due.®*^ The rights and powers of a mortgage trus- 
tee to cancel and retire bonds depends on the scope 
of the mortgage agreement.®^ 

Rights of bondholders. The general rules as to 
the rights of a purchaser or holder of bonds apply 
to purchasers or holders of bonds of a Street rail- 
road company.69 As between bona fide purchasers 
for value ali bonds of the same issue are equal in 
priority, the lien of each dating from the recording 
of the mortgage by which it is secured and not from 
the time of its issuance.*^® A bondholder is entitled 
to recover property or funds pledged for the securi- 
ty of the bonds and improperly diverted therefrom,*^! 
or to compel the mortgagor company to account for 
a depreciation in value of the mortgaged property 
caused by failure to conserve, or improper diver- 
sion of, the business and income ;72 and, where 
junior mortgagees receive the benefit of an improper 
diversion of property, they may be compelled to 
account therefor to bondholders under a prior mort- 
gage.73 


Aetion cannot be maintained by a holder of bonds 
of one company to impress a lien on the earnings 
of another company which has promised to pay 
them, but the holder reiiiains merely a general credi¬ 
tor of the latter company.*^^ A waiver of a de- 
fault on the part of the company by a majority of 
the holders of its bonds does not preclude a non- 
assenting bondholder from enforcing his bond, in 
the absence of agreement to the contrary.76 Ordi- 
narily, no scheme of reorganization can be entered 
into by the trustee named in a mortgage securing 
bonds, which will prejudicially affect the rights of 
bondholders, without their assent,but such assent 
may be shown as well by acquiescing in the con- 
summation of the scheme as by a positive adoption 
of it.'^7 A bond, by referring to the mortgage se¬ 
curing it for the consequences of default of pay¬ 
ment, when due, makes the pertinent provisions 
of the mortgage a part of the bond,'^8 and charges 
the purchaser thereof with notice of such conse- 
quences.'^^ 

General rules as to the rights of holders of cor¬ 
porate bonds convertible into stock, discussed in 
Corporations § 1167, apply in respect of such con- 


07. Neb.—Greenwald v. Omaha & 
Council Bluffs St. Ry. Co., 280 N. 
W. 884, 135 Neb. 183. 

68. Ky.—^Pidelity & Columbla Trust 
Co. V. Louisville Ry. Co., 97 S.W. 
2d 825, 265 Ky. 820. 

On sale of radiway property 

General mortgage bonds of rallway 
■company secured by stock of inter- 
urban company owned by rallway 
company, which were held by inter- 
urban company and were transferred 
to rallway company on llquidation of 
Interurban company in payment of 
dividend due rallway company, could 
be canceled and retired by general 
mortgage trustee, where general 
mortgage provided for cancellatlon of 
bonds on sale of any rallway com¬ 
pany property secured by mortgage. 
—^F*idellty & Columbla Trust Co. v. 
LiOUisville Ry. Co., supra. 

69. Neb.—Greenwald v. Omaha & 
Council BlufCs St. Ry. Co., 280 N. 
W. 884, 135 Neb. 183. 

An Inhlbitlon In bonds preventing 
suit thereon and on mortgage secuiv 
ing them, when due, unless dlrected 
by holders of twenty-flve per cent of 
the outstanding bonds, was reason- 
able and valid.—Greenwald v. Omaha 
& Council Blulfs St. Ry. Co., supra, 

Acgnisltlon by lessee 

The acQulsitlon of bonds of a Street 
rallway company on their maturity 
by a lessee of the property was not 


a payment, but a purchase and ex- 
tension, leavlng the property as the 
prlmary fund for their payment.— 
Farmers’ Loan & Trust Co. v. Central 
Park, N. & B. R. R. Co., N.T., 193 F. 
963, 113 C.C.A. 591, certiorari denied 
Central Park, N. & E. R R. Co. v. 
Farmers* Loan & Trust Co., 32 S.Ct. 
841, 225 U.S. 712, 56 L.Ed. 1268. 

The term “negotlable In form,” as 
applied to a participatlon receipt Is- 
sued by the agent of a Corporation to 
holders of its bonds, would not imply 
that the receipts would be negotiable 
in the sense of the law merchant so 
as to pass to an innocent holder for 
value. It would imply that such re¬ 
ceipt would be transferable by the 
holder to a third person, who would 
acQuire the rights of the orlglnal 
holder, no more and no less.—Cella v. 
Brown, Mo., 144 F. 742, 767, 75 C.C.A. 
608, certiorari denied 26 S.Ct. 766, 202 
U.S. 620, 50 L.Ed. 1174. 

Nonassenting bondholder 

Where holder of bonds of Street 
railroad which was dissolved in con- 
nection with a plan of unifleation and 
adjustment under which city as- 
sumed control and agreed to issue its 
corporate stock in exchange for each 
bond deposited within a stipulated 
exchange period did not assent to 
plan and deposit bonds, but litigated 
the issue unsuccessfully in court, he 
was not entitled thereafter to have 
his bonds accepted under the plan 


nunc pro tunc.—^American Brake 

Shoe & Foundry Co. v. Interborough 

Rapid Transit Co., D.C.N.Y., 51 F. 

Supp. 105. 

70. Neb.—^Lincoln v. Lincoln St. R. 
Co., 93 N.W. 766, 67 Neb. 469. 

71. U.S.—^Bowling Green Trust Co. 
V. Virginia Pass., etc., Co., D.C.Va,, 
276 F. 966, afflrmed, C.C.A., Vir¬ 
ginia R., etc., Co. V. Uavis, 284 F. 
479, certiorari denied 43 S.Ct. 247, 
260 U.S. 746, 67 L.Ed. 473. 

72. U.S.—^Davis v. Virginia R., etc., 
Co., Va., 229 F. 633, 144 C.C.A, 43, 
certiorari denied 36 S.Ct. 723, 241 
U.S. 672, 60 L.Ed. 1231. 

73. U.S.—^Davis v. Virginia R, etc., 
Co., supra. 

60 C.J. p 321 note 96. 

7A. N.T.—Fidelity Trust Co. v. In¬ 
ternational R. Co., 193 N.T.S. 726, 
118 Misc. 227. 

75- Mass.—Mayo v. Fitchburg, etc., 
R Co., 168 N.E. 405, 269 Mass. 118. 

76. N.T.—^Butterfleld v. Cowing, 20 
N.E. 369, 112 N.Y. 486. 

77- N.Y.—^Butterfleld v. Cowing, su¬ 
pra. 

78. Neb.—Greenwald v. Omaha & 
Council Bluffs St. Ry. Co., 280 N.W. 
884, 135 Neb. 183. 

79. Neb.—Greenwald v. Omaha & 
Council Bluffs St. Ry. Co., supra. 
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vertible bonds of a Street railroad company.®® As 
such an agreement for conversion, although appear- 
ing on tbe face of the bonds, is in fact an inde- 
pendent agreement and no part of the bonds prop- 
er,81 the validity of the bonds is not impaired by 
conversion agreements written into them.82 Con¬ 
version agreements which authorize the holders to 
exchange the bonds for preferred stock which is to 
be equally and ratably secured with bonds are in- 
valid where not authorized by statute when made,83 
and the bondholders who exchange their bonds for 
preferred stock cease to be creditors and become 
mere stockholders,84 and are not entitled to share 
in the assets of the company until ali creditors have 
been paid in full.85 

§ 155. Liens 

In the absence of a statute providing otherwlse, the 
property of a Street railroad company is ordinarily not 
subject to a mechanicas iien exoept such property as is 
not essentlal to the performance of Its public duties. 

The property of a Street railroad company is or¬ 
dinarily not subject to a mechanicas lien, in the ab¬ 
sence of statute otherwise providing,88 except such 
property as is not essential to the performance of 
the public duties of the company.87 Whether a 
statute providing for such a lien on ‘Vailroads’' or 
the property of railroad companies makes the prop¬ 
erty of Street railroad companies subject thereto is 
a question on which the authorities are not in agree¬ 


ment, it having been held in some cases that such 
a statute applies to Street railroads88 and in others 
that it does not.89 Such a lien, where it exists 
under the statute, may be claimed and enforced by 
such persons^o and for such supplies®^ only as are 
thereby specified. 

The rights and liabilities under a lien may be 
controlled by the contract under which the par- 
ticular lien is created,82 and a Street railroad may 
create two classes of security holders, giving a first 
lien on property to one and on income to the other.93 
The parties to a franchise contract can be held 
to have contemplated only such liens as are created 
by the valid exercise of the contract.®^ Where the 
franchise contract does not so provide, the annual 
payments to the grantor of a stipulated percentage 
of the grantee’s earnings cannot be construed as 
liens against the property of the grantee,^® but, 
where by the terms of the franchise the parties un- 
dertake to provide for a lien in favor of the grantor 
against the property of the railroad company for 
all sums due for the making of Street improvements 
or repairs, such claims constitute a lien against the 
property of the railroad.96 A statute authorizing a 
company to build a work which is for the joint ben¬ 
efit of itself and another company, and to charge 
the latter with a portion of the cost thereof, gives 
the former company no lien on the property of the 
latter, in the absence of express provision there- 
for.9'7 


80- Me.—^Augusta Trust Co. v. Au¬ 
gusta, H. & G. R. Co., 187 A. 1, 134 
Me. 314. 

81. Me.—^Augusta Trust Co. v. Au¬ 
gusta, H. & G. R. Co., supra. 

82. Me.—^Augusta Trust Co. v. Au¬ 
gusta, H. & G. R. Co., supra. 

83. Me.—Augusta Trust Co. v. Au¬ 
gusta, H. & G. R. Co., supra. 

SUstake of law 

Conversion agreements which were 
void would not be upheld because of 
fact that parties concerned believed 
agreements to be valid, since that 
was a mistaJce of law.—Augusta 
Trust Co. V. Augusta, H. & G. R. Co., 
supra. 

84. Me.—^Augusta Trust Co. v. Au¬ 
gusta, H. ds G. R. Co., supra. 

85. Me.—Augusta Trust Co. v. Au¬ 
gusta. H. & G. R. Co., supra, 

86. Pa.—Christ v. Schuylkill Elec¬ 
tric R. Co., 9 Pa-Dist. 268, 23 Pa, 
Co. 353. 

40 C.J. p 60 note 76. 


87. Mass.—Prindiville v. Boston & 
W. St. Ry., 115 N.E. 299, 226 Mass. 
148, 

Evidenoe held snfflcleat to sustain 
flndlng of auditor that car house was 
not essentlal to operation of Street 
railway.—^Prindiville v. Boston & W. 
St. Ry., supra. 

88. Mo.—^Koken Iron Works v. Rob- 
ertson Ave. R. Co., 44 S.W. 269, 
141 Mo. 228. 

60 C.J. p 322 note 4. 

89. Mont.—^Daly Bank, etc., Co. v. 
Great Palis St. R. Co., 80 P. 252, 
32 Mont. 298. 

60 C.J. p 322 note 5. 

90. U.S.—^EVick Co. v. Norfolk, eto., 
R. Co., Va,, 86 P. 726, 32 C.C.A. 31. 

60 C.J. p 322 note 6. 

91. U.S.—^Frick Co. v. Norfolk, etc., 
R. Co., supra. 

60 O.J. p 322 XMte 7. 

92. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., C.C.A. 
IU., 56 P.2d 942, certiorari denied 
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Babcock v. Chicago Rys. Co., 53 
S.Ct. 16, 287 U.S. 614, 77 L.Ed. 533. 

TerminatioiL 

Certificate holders* lien on net in¬ 
come terminated with contracts giv¬ 
ing them existence.—^Harris Trust & 
Savings Bank v. Chicago Rys. Co., C. 
C.AIll., 66 F.2d 942, certiorari denied 
Babcock v. Chicago Rys. Co., 53 S.Ct. 
1«, 287 U.S. 614, 77 L.Ed. 533. 

93. U.S.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co.. C.C.AI11., 
56 F.2d 942, certiorari denied Bab¬ 
cock V. Chicago Rys. Co., 53 S.Ct. 
16. 287 U.S. 614, 77 L.Ed. 533. 

94. Ohio.—Transit Improvement Co. 
V. Springfield R Co., 30 Ohio N.P., 
N.S., 499. 

95. Ohio.—Transit Improvement Co. 
V. Springfield R. Co., supra. 

96. Ohio.—Transit Improvement Co. 
V. Springfield R. Co., supra. 

97. Conn.—^Plint v. Danbury, etc.. St. 
R. Co., 125 A. 194, 101 Conn, 13, 40 
A.L.R, L 



§ 156 


STREET BAILB0AD8 


83 O.J.S. 


§ 156. Mortgages 

a. In genera! 

b. Rights and liabilities of parties 
a. In General 

A Street rallroad company Is without power to mort- 
gage its franchise, road, or property, and such a mort- 
gage is void, except where authority so to do is confer, 
red by statute or the charter of the company. 

A Street railroad company is without power to 
mortgage its franchise, road, or property, and such a 
mortgage is void,9S except where authority so to do 
is conferred by statute or the charter of the com¬ 
pany,® ^ and then only for such purposes^ and 
amount® as are thereby permitted. Where such 
power is granted by statute, it cannot be abridged 
by a municipality but, where the consent of the 
municipality is required by law, it must first be ob- 
tained.^ The execution of a mortgage is not a vio- 
lation of a constitutional provision prohibiting any 
alienation of a franchise which releases the hold- 
er thereof from its duties and liabilities thereunder,^ 
nor does it violate a provision of the franchise that 
no other company shall ever use the right thereby 
granted.6 A supplemental indenture providing for 
the issuance of additional bonds under an existing 
mortgage is not a new mortgage, and so not subject 
to statutes relating to mortgages of Street raiboads.*^ 

A covenant by a Street railroad company, in de- 
bentures or bonds issued by it, that, if it shall there- 
after mortgage any of its property, such deben- 


tures shall participate in the security of the mort¬ 
gage on equal terms with ali other indebtedness se- 
cured thereby constitutes an enforceable agree- 
ment by the company not to mortgage its property 
save in the manner so provided.® 

Property cowueyed, The property conveyed by a 
mortgage executed by a Street railroad company de- 
pends primarily on the terms of the instrument, as 
construed in accordance with the rules applicable to 
other railroad mortgages and mortgages generally.® 
Fixtures and other property affixed to mortgaged 
realty of a Street railroad company after the execu¬ 
tion of the mortgage become subject to its lien as 
and when attached to the land.^® Where a mort¬ 
gage of a Street railroad compan/s property con- 
tains covenants of general warranty, a title acquired 
by the mortgagor company after the execution of 
the mortgage inures to the benefit of the mortga- 
gee.ii 

Subject to the general rules with respect to the 
right to mortgage property to be acquired in the 
future, as discussed in Mortgages § 73, property ac¬ 
quired by a Street railroad company after the ex¬ 
ecution of a mortgage becomes subject thereto when 
an intention to include such property appears there- 
in;i2 and it has been held that, even in the ab- 
sence of express provision, extensions constructed 
after the execution of a mortgage become subject 
thereto where the road cannot be operated without 
them.i® A mortgage on after-acquired property 
extends to and embraces not only property acquired 


98. Mass.—Rlchardson v. Sibley, 11 
AUen 65. 87 Am.D. 700. 

60 C.J. p 322 note 9. 

99. Mo.—Kavanaugh v. St. Louis, 
119 S.W. 662, 220 Mo. 496. 

60 C.J. p 322 note 10. 

1. Neb.—^Lincoln v. Lincoln St. R. 
Co.. 93 N.W. 766, 67 Neb. 469. 

60 C.J. p 322 note 11. 

2. Keb.—^Lincoln v. Lincoln St R. 
Co., supra. 

60 C.J. p 322 note 12. 

3. m. —-Wells V. Northern Trust Co., 
63 N.E. 136, 195 IU. 288. 

4. Mo.—^Kavanaugh v. St. Louis, 119 
iS.W. 562. 220 Mo. 496. 

60 C.J. p 322 note 14. 

& U.S.—Central Trust Co. v. War- 
ren, Mont, 121 F. 323, 58 C.C.A. 
289, certiorari denied 24 S.Ct 841, 
191 U.S. 568, 48 L.Ed. 306, 

Ky.—^Russell v. Frankfort, etc., R. 
Co., 116 S.W. 289, 131 Ky. 862. 


6. 111.—Wells V. Northern Trust Co., 
63 N.E. 136, 195 111. 288. 

7. Mass.—Federal Trust Co. v. Bris- 
tol County St R. Co., 109 N.B. 880, 
222 Mass. 35. 

8- Conn.—Connecticut Co. v. New 
York, etc., R, Co., 107 A. 646, 94 
Conn. 13. 

60 C.J. p 323 note 18. 

9. Pa.—^Dalton St. Ry. Co. v. City of 
Scranton, 191 A. 133, 326 Fa. 6. 

60 C.J. p 323 note 19. 

Beal estate 

Rails, troHey wire, and other eqiulp- 
ment of Street railroad constitute 
real estate and are included in mort¬ 
gage.—^Dalton St Ry. Co. v. City of 
Scranton, supra. 

10. Mass.—^Federal Trust Co. v. 
Bristol County St R. Co., 109 N.B3. 
880, 222 Mass. 35. 

11. Mass.—^Federal Trust Co. v. 
Bristol County St K. Co., supra, 

12. Ky.—^Fidelity & Columbia Trust 
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Co. V. Louisville Ry. Co., 97 S.W.2d 

825. 265 Ky. 820. 

60 C.J. p 324 note 25. 

General mortgage and first and seo- 
ond bonds 

Interurban company whose stock 
was largely owned by rallway com¬ 
pany could, on liquidation, transfer 
its assets to railway company subject 
to first lien by trustee under general 
mortgage given by rallway company 
which was secured by capital stock of 
Interurban company, notwithstanding 
provlsions in first and second bond 
indentures executed prior to railway 
company's acquisition of stock of in¬ 
terurban company that lien of first 
and second bonds should extend to 
rallway company*s after-acquired 
property, since after-acquired prop¬ 
erty mentioned in first and second 
bonds did not, under ejusdem generis 
rule. Include such stock.—^Fldelity & 
Columbia Trust Co. v. Louisville Ry. 
Co., supra. 

13. U.S.—^Front St. Cable R. Co. v. 

Drake, C.C.Wash„ 84 F. 257« 
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by the mortgagor company within its capacity and 
powers existing at the time the mortgage is made, 
but also extensions made or additions acquired un¬ 
der authority granted after the execution of the 
mortgage and it includes property acquired by 
the mortgagor company by merger into itself of an- 
other company or other companies, as well as prop¬ 
erty acquired merely by purchase.i® 

Where the property of a Street railroad company 
which has executed a mortgage covering after-ac- 
quired property is sold, property thereafter acquired 
by the purchaser, where not within the doctrine of 
accession, is not subject to the mortgage,and so 
the mortgage does not embrace an extension after- 
ward built by the purchaser under another and dif¬ 
ferent charter;^*^ but, where the property is sold 
as a whole system, an extension, which the mortga¬ 
gor company had authority under its charter to 
build, and which is afterward constructed by the 
•purchaser as its successor in right, comes within the 
after-acquired property clause of the mortgage^® 
Where a Street railroad company which has exe¬ 
cuted a mortgage conveying after-acquired property 
subsequently consolidates with another or other com¬ 
panies, property acquired by the Consolidated com¬ 
pany for the particular use or benefit of the line 
formerly belonging to the mortgagor is subject to 
•the lien of the mortgage,as is property substituted 


for that originally covered by the mortgage; 
but property owned by, or acquired in the right of, 
one of the other consolidating companies is not 
brought within, or made subject to, the mortgage by 
the consolidation,^^ and property, not within the 
doctrine of accession, thereafter acquired by the 
Consolidated company for its own use or benefit, 
or for the use or benefit of the Consolidated Sys¬ 
tem as a whole, is not within the mortgage,22 ex- 
cept where its acquisition was actually within the 
contemplation of the parties to the mortgage at the 
time of its execution and an intention to include it 
appears.23 

b. Eights and Liabilities of Parties 

The rights and liabilities of the parties to a mort- 
gage of Street railroad property are governed by the 
ruies applicable to other mortgages. 

The rights and liabilities of the parties to a mort¬ 
gage of Street railroad property are governed by 
the ruies applicable to other mortgages and par- 
ticularly to mortgages of railroad property,24 Two 
or more mortgages executed by a Street railroad 
company must, in determining the rights of the 
parties, be considered together in the light of the 
surrounding circumstances.^® The rights of a 
mortgage trustee are limited by the terms of the 
mortgage indenture.2® The rights of a mortgagee 


aL4i N.T.—^Ithaca Trust Co. v. Ithaca 
Traction Corp., 162 N.E. 93, 248 N. 
T. 322. 

40 C.J. p 325 note 27. 

T5- N.T.—^Ithaca Trust Co. v. Ithaca 
Traction Corp., supra. 

16. N.T.—^Ithaca Trust Co. v. Ithaca 
Traction Corp., supra. 

40 C.J. p 325 note 29. 

17. U.S,—Commercial Trust Co. v. 
Chattanooga B., etc., Co., D.C.Tenn., 
281 F. 856. 

18. U.S.—Commercial Trust Co. v. 
Chattanooga R, etc., Co„ supra, 

40 C.J. p 325 note 31. 

19- N.T.—Guaranty Trust Co. v. 
New Tork, etc., R. Co., 170 N.E. 887, 
253 N.T. 190, appeal dismissed 51 
S.Ct 86, 282 U.S. 803, 75 L.Ed. 722. 

■20. Ohlo.—Citlzens' Savings, eta, 
Co. V. Cincinnati, etc., Traction Co., 
140 NJl 380, 106 Ohio St. 577. 

dll. U.S.—Commercial Trust Co. v. 
Chattanooga R, etc., Co., D.C.Tenn., 
281 F. 856. 

Ohlo.—Citizens' Savings, etc., Co. v. 
Dayton Traction Co., 16 Ohio App. 


161, modifled on other grounds 140 
N.E. 380, 106 Ohio St 577. 

22. N.T.—Guaranty Trust Co. v. 
New York, etc., R Co., 170 N.E. 
887, 263 N.T. 190, appeal dismissed 
61 S.Ct 86, 282 U.S. 803, 75 L-Ed. 
722. 

23. Ohio.—Citizens* Savings, etc., 
Co. V. Cincinnati, etc., Traction 
Co., 140 N.E. 380, 106 Ohio St 677. 

24. Ind.—Cambrla Iron Co. v. Union 
Trust Co., 55 N.B. 746, 66 N.E. 665, 
154 Ind. 291, 48 A.L 1 .R 41. 

Property held as reoelved 

Mortgagees held the property as 
they recelved it from the mortgagor. 
—Cambria Iron Co. v. Union Trust 
Co., supra 

Bight to Income 

(1) As agalnst certiflcate holders, 
mortgagee was held entitled to Street 
railway^s income earned after ma- 
turity of mortgage and appolntment 
of receiver.—^Harris Trust & Savings 
Bank v. Chicago Rys. Co., C.C.A.I11., 
56 F.2d 942, certiorari denied Bab- 
cock V. Chicago Rys. Co., 63 S.Ct 16, 
287 U.S. 614, 77 L.Bd. 633. 

(2) Under a provision of a mort¬ 


gage giving the mortgagor compa¬ 
ny. untll default, the right to the 
income from the mortgaged property, 
Interest on indebtedness owlng to 
the company belongs to it—^Barber 
Asphalt Paving Co. v, Porty-Second 
St. etc., R Co., N.T., 180 F. 648, 103 
C.aA. 614—60 C.J. p 326 note 63. 

25. Ky.—Commonwealth Life Ins. 
Co. V. Louisville R Co., 29 S.W.2d 
352, 234 Ky. 802. 

26. Ky.—^Fidelity & Columbla Trust 
Co. V. Louisville Ry. Co., 97 S.W. 
2d 825, 265 Ky. 820. 

Keeplng honds allve 

Declaratory judgment authorizing 
payment to trustee under flrst mort¬ 
gage Indenture of income from prop¬ 
erty delivered to general mortgage 
trustee as securlty for payment of 
general mortgage honds, to be used 
in calling flrst mortgage bonds which 
would be turned over to general 
mortgage trustee without cancella- 
tion as sinking fund for general 
mortgage bonds, was held error, 
where flrst mortgage indenture did 
not provide that called bondS could 
be kept aJive.—^Pldellty & Columbia 
Trust Co. V. Louisville Ry. Co., su¬ 
pra. 
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under a mortgage on a franchise and other property 
have been held to be subject to surrender of prior 
franchises and acceptances thereof.27 

In general, a Street railroad company which has 
mortgaged its property is nevertheless free to deal 
with such property according to its own views of its 
own interests, subject to the terms of the mortgage, 
and provided it does not materially impair the value 
of the security.28 The mortgagee is entitled to re- 
lief against any impairment of the security;29 ^ut 
unless otherwise expressly provided by the mort¬ 
gage the mortgagee obtains no right to require the 
mortgagor company or any subsequent owner of the 
mortgaged property to improve it^o or to manage it 
in any particular way.^i It has been held that, 
where part of the lines of a Street railroad com¬ 
pany are sold by it to the municipality, after the ex- 
piration of the company's franchise to operate such 
lines and a refusal to renew it, a court of equity 
is justified in apportioning a mortgage indebtedness 
on the whole System between the lines so sold and 
those retained by the company.3 2 

Time for payment; postponement. A provision in 
the franchise of a Street railroad company for the 
payment to it of a specified sum, if eamed, and for 
the cumulation of deficits in such payments, does 
not by implication make interest on mortgage in¬ 
debtedness of the company payable only if the in¬ 
come of the company under the franchise is suffi¬ 
cient to pay it, or authorize the deferment of inter¬ 
est payments if the amount thereof is not eamed.33 
A covenant to pay on a specified date does not im- 
pliediy preclude the parties from agreeing on a 
postponement of the maturity of the mortgage in¬ 
debtedness,and such a postponement, had by 
agreement, is not a default on the part of the com¬ 
pany.3 5 


Release of property from lien of mortgage. Un¬ 
der a provision in a Street railroad company’s mort¬ 
gage that the trustee shall release realty from the 
lien thereof on the substitution of property of equal 
value therefor, the trustee may be compelled to re¬ 
lease property when the terms of such provision are 
complied with; and the property to be substituted 
for realty released under such a provision need not 

be realty. 2 6 

Personat liahility for debt; exhaustion of secur- 
ity. The effect of a provision in a Street railroad 
company’s mortgage that the mortgagor shall be 
liable in personam for the mortgage debt, and that 
any deficiency after exhausting the security may be 
enforced against the company, is to require a re- 
sort first to the security, and to limit the personal 
liability of the company to any deficiency remaining 
after the security has been exhausted.37 It has 
been held that, unless the trustee under a Street 
railroad company^s mortgage securing its bonds is 
expressly authorized by the provisions thereof to 
enforce the obligation of a successor company which 
has assumed the mortgage, the right of action for 
such enforcement is vested in the bondholders 

alone.28 

§ 157. Prioritiea 

Matters relating to prioritfes of mortgages of, or 
liens on, Street railroad companies are governed by the 
general rules applicable to other mortgages and liens. 

Matters relating to priorities of mortgages of, or 
liens on, Street railroad companies are governed 
by the general rules applicable to other mortgages 
and liens and particularly to mortgages of, and 
liens on, railroad property.3 9 Under some statutes 


27. N.T.—^Bankers Trust Co. v. City 
of Tonkers, 6 N.T.S.2d 883, 256 
App.Div. 173, reargument denled 7 
N-.T.S.2d 808, 265 APP.Div. 851, af- 
flbrmed 21 N.B.2d 614, 280 ISr.T. 738, 
reargument denled 22 N.B.2d 488, 
281 N.T. 666. 

28. TJ.S.—New England Bnglneering 
Co. V. Oakwood St. R. Co., C.C. 
Ohlo, 71 F. 62. 

N.J.—^B^delity Tnist Co. v. Hobo- 
ken, etc., R. Co., 63 A. 273, 71 N. 
J.E(i. 14. 

29. N.J.—Pldellty Trust Co. v. Ho- 
boken, etc., R. Co., supra. 

60 C.J. p 326 note 50. 

Sa N.J.—Fldelity Trust Co. v. Ho- 
bokeu, etc., R Co., supra. 


31. N.J.—^Fldelity Trust Co. v. Ho- 
boken, etc., R. Co., supra. 

60 C.J. p 326 note 52. 

32. Mlch.—Detroit v. Detrolt Unit¬ 
ed R., 197 N.W. 697, 226 Mlch. 364. 

60 C.J. p 326 note 54. 

33. Mo.—^Kansas City v. Missouri 
Public Service Cemmission, 210 S. 
W. 381, 276 Mo. 639, error dlsmissed 
40 S.Ct. 64, 260 -t.S. 662, 63 L.Ed. 
1100 . 

34. Ky.—Commonwealth Life Ins. 
Co. v. Lioulsville R Co., 29 S.W.2d 
852, 234Ky. 802. 

35. Ky.—Commonwealth Life Ins. 
Co. V. Loulsvllle R Co., supra. 

60 C.J. p 327 note 67. 
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36. N.T.—Brookiyn City R. Co. v. 
Kings County Trust Co., 212 N.T.S. 
343, 214 App.Div. 606. 

37. U.S.—^Pennsylvanla Steel Co. v, 
New York City R Co.. C.C.N.Y., 189 
F. 661, modlfied on other grounds 
198 F. 721, 117 C.C.A. 603, and af- 
flrmed 264 F. 613, 122 C.C.A. 633. 

38. U.S.—Commercia! Trust Co. v. 
Chattaneoga R., etc., Co., D.C.Tenn., 
281 F. 856. 

39. Vt.—■'Westlnghouse Electric Mfg. 
Co. V. Montpelier Traction, etc., Co., 
126 A. 594, 98 Vt. 130. 

PxLbUo maliLtenaace 

Liens arising out of the paramount 
reauirement of publlc maintenance 
form a first lien entitled to priority 
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an attaching creditor is not entitled to priority over 
a prior unrecorded mortgage,40 and, in the absence 
of a statute providing otherwise, the rights of la- 
horers and materialmen are not entitled to priority 
over mortgages and other encumbrances on Street 
railroad property A statute authorizing the levy 
of an attachment on the property of a Street rail¬ 
road company for personal injuries as though such 
■property had not been mortgaged gives such an 
attachment priority over a mortgage theretofore 

•executed.42 

Taxes and assessments, A mortgage executed 
■by a Street railroad company on its property to 
secure the payment of bonds issued for the pur- 
pose of constructing and equipping the mortgagor’s 
lines of railroad has been held to be a lien on the 
property of the Street railroad company described 
-therein as against all special assessments for pav- 
ing the streets,^^ except such as are assessed for 


paving already done, or as were in contemplation 
at the time the mortgage was recorded.^^ One who 
at the request of a Street railroad company pays 
taxes on its mortgaged property does not have a 
lien on the property superior to the mortgage, al- 
though the company agrees that he shall have.'*® 

§ 158. Foreclosure of Lien or Mortgage 

The general rules relating to the foreclosure of 
other mortgages and particularly the foreclosure of 
railroad mortgages are applicable to mortgages of Street 
raiiroads. 

The general rules relating to the foreclosure of 
other mortgages and particularly to mortgages of 
railroad property are applicable to mortgages of 
Street raiiroads, as to the right to foreclose,*® ju- 
risdiction of a suit to foreclose,^'^ intervention,^* 
pleading,*^ defenses,and the form, contents, and 
effect of the decree.®^ These same general rules 


■over subsequently acquired rights of 
parties claiming under the grrantee of 
41 franchise contract.—^Transit Im- 
«provement Co. v. Sprlngfleld R. Co., 
30 Ohlo N.P., N.S., 499. 

■40. Conn.—^Washington Trust Co. v. 
Norwlch & Westerly Traction Co., 

92 A. 880, 89 Conn. 59. 

41. Colo.—Central Savings Bank v. 
Kewton, 147 P. 690, 69 Colo. 160. 

42. Vt.—Westlnghouse Electric Mfg: 
Co. V. Montpelier Traction, etc., 
Co., 126 A. 694, 98 Vt, 130. 

<60 C.J. p 326 note 41. 

43. Neb.—^Lincoln v. Lincoln St R. 
Co., 93 N.W. 766, 67 Neb. 469. 

44. Ind.—Cambrla Iron Co. v. Union 
Trust Co., 55 N.E. 746, 66 N.B. 666, 
164 Ind. 291, 48 L.R.A. 41. 

'Neb.—^Lincoln v. Lincoln St. R. Co., 

93 N.W. 766, 67 Neb. 469. 

45. Conn.—^Merslck v. Hartford, 
etc., Horse R. Co., 65 A. 664, 76 
Conn. 11, 100 Am.S.R. 977. 

46. U.S.—Manhattan Ry. Co. v. Cen¬ 
tral Hanover Bank & Trust Co., C. 
CA..N.Y., 99 F.2d 789, certiorari de- 
nied Manhattan R. Co. v. Merle- 
smith, 59 S.Ct. 582, two cases, 306 
US. 641, 83 L.Bd. 1041. 

40 C.J. p 327 note 64. 

TaUiire of subsequent lessee to per. 
form 

The right of trustee nazned in 
tnortgage of elevated Street railway 
System to foreclose and seek satis- 
Yaction from the property is not 
baired by failure of subsequent les- 
«ee of the property to perform its ob- 
digations under the lease and under 


statute.—^Manhattan By. Co. v. Cen- ' 
tral Hanover Bank & Trust Co., C.C. 
A.N.Y., 99 P.2d 789, certiorari denied 
Manhattan R. Co. v. Merlesmith, 59 
S.Ct. 5‘82, two cases, 306 U.S. 641. 83 
L.Bd. 1041. 

47. Me,—Chalmers v. Llttlefield, 69 
A. 100, 103 Me. 271. 

60 C.J. p 327 note 65. 

48. N.Y.—^Knickerbocker Trust v. 
Tarrytown, W. P. & M. Ry. Co., 123 
N.Y.S. 964, 139 App-Div. 306. 

60 C.J. p 327 note 66. 

Dema&d for leave to laterveiie 

Owner of flrst mortgage bonds and 
owners of certlflcates for bonds were 
not entitled to intervene for purpose 
of securing dlsapproval 6f sale in ab¬ 
sence of demand in court below for 
leave to intervene for such purpose, 
particularly since court was not ob- 
llged to allow it €ls a matter of right, 
even if such demand had been made. 
—In re Schommer, C.CA.I1L, 112 P.2d 
311. 

Biscretloii of court 

Permissive intervention under civil 
procedure rules is within discretion 
of dlstrict Judge and can be reviewed 
only for abuse.—^American Brake 
Shoe & Poundry Co. v. Interborough 
Rapid Transit Co., aC.AN.Y., 112 
F.2d 669. 

Value of property 

The fact that mortgage trustees 
and bondholders* committees had 
agreed to reorganization plan, tenta^ 
tively approved by the court, fur- 
nished no support for the charge of 
consplracy with junior bondholders, 
as a basia for the alleged right to 
intervene, in the absence of a definite 
showing as to the value of the prop- 
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erty as compared with first mortgage 
Indebtedness, in view of wide diver- 
gence of views as to whether junior 
creditors would be entitled to realize 
anythlng on their claims.—In re 
Schommer, C.C.AI11., 112 F.2d 311. 

Xdeiia held barred by limitatLons 
In a foreclosure suit wherein a re- 
ceiver was appointed, and in which 
other mortgagees intervened, seek- 
ing to foreclose, interventlons of la- 
borers and materialmen to establish 
prior llens, on which no suit had 
been commenced within one year aft- 
er accruaJ, were barred by statutes. 
—^Interurban Const. Co. v. Central 
State Bank of Kiefer, 184 P. 905, 76 
Okl. 281. 

49. Complaint held 8UiIlclen.t 

Conn.—George AlUng's Sons Co. v. 
Cheshlre St. Ry. Co., 75 A. 143, 83 
Conn. 82. 

50. 111.—^Wells V. Northern Trust 
Co., 63 N.E. 136, 195 HL 288. 

60 C.J. p 327 note 67. 

51. U.'S.—^Manhattan Ry. Co. v. Cen¬ 
tral Hanover Bank & Trust Co., C. 
C.A.N.Y., 99 P.2d 789, certiorari de¬ 
nied Manhattan R. Co. v. Merle¬ 
smith, 59 S.Ct. 582, two cases, 306 
U.S. 641, 83 L.Ed. 1041. 

60 C.J. p 328 note 68. 

Alleged Injnstlce to security hold- 
ers resulting from maintenance of 
flve-cent fare, and other problems of 
management, did not affect validity 
of final decree.—^Manhattan Ry. Co. 
V. Central Hanover Bank & Trust Co., 
C.C.AN.Y.. 99 F.2d 789, certiorari de¬ 
nied Manhattan R. Co. v. Merlesmith, 
59 S.Ct. 582, two casea, 806 U.S. 641, 
83 L.Ed. 104L 



88 ltK5-10y 


apply to the foredosure sale,®2 to the disposition of 
the proceeds,53 to the property conveyed^^ or in- 
duded in the sale,55 the ri^hts and liabilities of the 
purchaser,56 and redemption.57 

§ 159. Receivers 

The general rules relatlng to other recetvers are 
applicable to Street raliroad recelvershlps. 

The general rules relating to other railroad re¬ 


ceivers and receivers generally are applicable to 
Street railroad receiverships, as to the grounds for, 
and propriety of, appointing receivers,®8 in matters 
as to their selection and appointment,®^ their right 
to and possession of property,®® and their powers 
and duties,®! induding those with respect to the 
management and operation of the road.®^ The satne 
general rules also have been held applicable to their 
adoption or rejection of contracts and leases made 
before the receivership,®® and also have been held 


52. U.S.—^Manhattan Ry. Co. v. Cen¬ 
tral Hanover Bank & Trust Co., C. 
C.A.N.T., 99 F.2d 789, certiorari de- 
nied Manhattan R. Co. v. Merle- 
smith, 69 S.Ct. &82, two cases, 806 
U.S. 641, 83 L.Ed. 1041. 

60 C.J, p 328 note 69. 

One Une 

Order authorizing’ sale of one Une 
alone to clty for cash and back tax¬ 
es was proper on sho-w-ing* that after 
two years new subway belngr built 
by City would compete with such line 
and decrease its value ajid that op- 
portunlty to sell the system as a 
whole was problematical, and alleged 
injustlce to securlty holders result- 
ing from malntenance of flve-cent 
fare, and other problems of manage¬ 
ment, did not affect the validity of 
the order.—^Manhattan Ry. Co. v. 
Central Hanover Bank & Trust Co., 
C.C.A.N.T., 99 F.2d 789, certiorari 
denied Manhattan R. Co. v. Merle- 
smith, 59 S.Ct. 582, two cases, 306 
U.S. 641, 83 L.Ed, 1041. 

TTpset prloo 

The fixing of an upset prlce for 
sale under mortgage foredosure Is 
discretlonary, and establishes noth- 
ing as a matter of law, except to give 
notice to prospective purchasers that 
lesser bids will not be entertalned.— 
Manhattan Ry. Co. v. Central Han¬ 
over Bank & Trust Co., C.C.A.N.T., 99 
F.2d 789, certiorari denied Manhat¬ 
tan R. Co. V. Merlesmith, 59 S.Ct. 582, 
two cases, 306 U.S. 641, 83 L.Ed. 1041. 

53- U.S.—^Union Trust Co. r. Forty- 
Second St., etc., R. Co., C.C.N.Y., 
179 F. 981. 

60 C.J. p 828 note 70. 

54- Ky.—^Loulsville, etc., R. Co. v. 
Central Kentucky Tractlon Co., 144 
S.W. 739, 147 Ky. 613, Ann.Cas. 
1916A 867. 

60 C.J. p 329 note 71. 

65. Pa.—^Dalton St. Ry. Co. v. City 
of Scranton, 191 A. 133, 326 Pa. 6. 

Real estate 

Ralls, trolley wlre, and other equip- 
ment of Street railroad constitute 
real estate and are Included in mort¬ 
gage foredosure sale.—^Dalton St. 
Ry. Co. V. City of Scranton, supra. 


56. Me.—Augusta Trust Co. v. Au¬ 
gusta, H & G. R. Co., 187 A. 1, 134 
Me. 314. 

60 C.J. p 329 note 72. 

Pnrchase held valid 

Purchase of franchise and proper¬ 
ty of one Street railroad by another 
under mortgage foredosure is val¬ 
id.—Dalton St. Ry. Co. V. City of 
Scranton, 191 A. 133, 326 Pa. 6. 

ITominal pnrchasev 
Where private indlvidual, acting 
for Street railroad. bought all rlghts 
and franchise of former Street rail¬ 
road at mortgage foredosure sale 
and asslgned to the Street railroad, 
all such rlghts passed to Street rail¬ 
road for whom nominal purchaser 
acted, Irrespective of fact that nom¬ 
inal purchaser would have no right to 
operate Street railroad.—^Dalton St. 
Ry. Co. V. City of Scranton, supra. 

Purchase of equity of redemptlon 
Company which purchased equities 
of redemptlon in properties of Street 
rallway companles covered by mort- 
gages, subject to encumbrances but 
without assumlng payment of mort- 
gages, was not liable for debts se- 
cured by such mortgages.—Augusta 
Trust Co. V. Augusta, H. & G. R. Co., 
187 A 1, 134 Me. 314. 

67. 111.—Wells V. Northern Trust 
Co., 63 N.B. 136, 196 111. 288. 

60 C.J. p 329 note 73. 

58. U.S.—American Brake Shoe, etc., 
Co. V. New York R. Co., D.C.N.Y., 
291 P. 112. 

60 C.J. p 329 note 76. 

59. U.S.—Central Trust Co. v. Third 
Ave. R. Co., C.C,N.Y., 169 P. 969. 

60 C.J. p 330 note 77. 

60. U.S.—^Pennsylvania Steel Co. v. 
New York City R. Co., N.Y., 231 P. 
442, 145 C.C.A 436. 

60 C.J. p 330 note 78. 

61. U.S.—^Murray ▼. Roberts, C.C.A. 
N.Y., 103 P.2d 889, certiorari dls- 
missed 60 S.Ct. 1106. 311 U.S. 720, 
85 L.Ed. 470, and Murray v. City 
of New York. 60 S.Ct. 1106, 811 
U.S. 720, 85 L.Ed. 470. 

60 C.J. p 330 note 79. 
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Duty to accept new franchise 
N.Y.—^Bankers Trust Co. v. City of 
Yonkers, 6 N.Y.S.2d 883, 266 App. 
Div. 173, reargument denied 7 N. 
Y.S.2d 808, 256 App.Div. 861, af- 
firmed 21 N.E.2d 614, 280 N.Y. 738, 
reargument denied 22 N.E.2d 488, 
281 N.Y. 666. 

62. Colo.—^Pueblo TTaction, etc., Co. 
V. Allison, 70 P. 424. 30 Colo. 337. 

60 C.J. p 330 note 80. 

Llabillty for injuries from operation 
see infra § 185. 

Operation under ezplred franchise 

Receivers, having continued to op¬ 
erate Street railway under expired 
franchise and having recelved its 
beneflts, could not avold o-bligations 
created thereby.—Bowera v. Kansas 
City Public Service Co., 41 S.W.2d 
810, 328 Mo. 770. 

Bate of fare 

A court cannot authorlze Its re¬ 
ceivers for a Street railroad compa¬ 
ny to charge a higher rate of fare 
than that flxed as a maximum by the 
company's franchise.—Gas & Electric 
Securities Co. v. Manhattan & Queens 
Tractlon Corporation, D.C.N.Y., 263 
F. 463. 

63. U.S.—Murray v. Roberts, C.C.A 
N.Y., 103 P.2d 889, certiorari dls- 
missed 60 S.Ct. 1106, 311 U.S. 720, 
86 L.Ed. 470, and Murray v. City of 
New York, 60 S.Ct. 1106, 311 U.S. 
720, 85 L.Bd. 470. 

60 C.J. p 331 note 81. 

Bight to questlon 
On petition of receiver of Street 
railroad for Instructions on whether 
to retain lease of elevated railroad 
granted by company which was also, 
in hands of receiver, the lessor could 
not questlon finding that continued 
operation of the elevated would be a 
burden on lessee, which was to be 
determlned solely in the Interests of 
the lessee, particularly where the 
lessor’s receiver had acquiesced in 
the finding.—^Murray v. Roberts, C.C. 
A.N.Y., 103 P.2d 889, certiorari dis- 
missed 60 S.Ct. 1106, 811 U.S. 720, 8& 
L.Bd. 470, and Murray v. City of New 
York, 60 S.Ct. 1106, 311 U.S. 720, 85 
L.Ed. 470. 
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applicable to theJr compensation,®^ the disposition and pa3rment of claims and expenses,®® account- 
of property and funds in their hands,®® the filing 


Xeare of conrt 

<1) Proposed state court action by 
City and transit commission against 
rapid transit Corporation undergoing 
federal receivershlp, and receiver, for 
declaratory judgrment that receiver^s 
proposed disaffinnance of lease would 
resuit in breach of obligation to city, 
was not maintainable without leave 
of federal court having jurisdictlon 
of receivershlp proceedlng.—^Ameri¬ 
can Brake Shoe & Poundry Co. v. In- 
terborougli Rapid Transit Co., D-C-N". 

T. , 10 F.Supp. 612, afflrmed, C.C.A., 76 
F.2d 1002, certiorari denied City of 
New York v. Murray, 55 S.Ct. 923, 295 

U. S. 760, 79 L.Ed. 1702. 

(2) City and transit commission, 
applylng for permlssion to sue in 
state court rapid transit Corporation 
undergolng federal receiversbip, had 
burden to show that balance of con- 
venience weighed heavlly in favor of 
their position.—American Brake Shoe 
& Poundry Co. v. Interborough Rap¬ 
id Transit Co., D.C.N.Y., 10 F.Supp. 
612, aflarmed, C.C.A., 76 F.2d 1002, 
certiorari denied City of New York 

V. Murray, 55 S.Ct 923, 295 U.Q. 760, 
79 L.Bd. 1702. 

(3) In receivershlp proceedlng of 
rapid transit Corporation, proceed¬ 
lng on receiver*s application for dis- 
afflrmance of lease might be stayed 
until final determination of suit in 
state court by city and transit com¬ 
mission for declaratory judgment 
that recelvei^s proposed disafilrmance 
of lease would resuit in breach of ob¬ 
ligation to city.—American Brake 
Shoe & Foundry Co. v. Interborough 
Rapid Transit Co., D.C.N.Y., 10 F. 
Supp. 512, afflrmed, C.C.A., 76 F.2d 
1002, certiorari denied City of New 
York V. Murray, 55 S.Ct. 923, 296 U. 
S. 760, 79 L..Ed. 1702. 

(4) Application held to state cause 
of action.—^American Brake Shoe & 
Foundry Co. v. Interborough Rapid 
Transit Co., D.C.N.Y., 10 F.Supp. 512, 
afflrmed, C.C.A., 76 F,2d 1002, certio¬ 
rari denied City of New York v. Mur¬ 
ray, 55 S.Ct. 923, 296 U.S. 760, 79 I/. 
Ed. 1702. 

(5) Application denied.—^American 
Brake Shoe & Foundry Co. v. Inter¬ 
borough Rapid Transit Co., 10 F. 
Supp. 612, afflrmed, C.C.A., 76 F.2d 
1002, certiorari denied City of New 
York V. Murray, 66 S.Ct. 923, 296 U. 
S. 760, 79 L.Ed. 1702. 

Time for adoptlon. or rejectlon. 

(1) Use by receiver of Interurban 
railway of bridge lease by railway 
for perlod during which reasonable 
time for adoptlon or rejection of 
lease had been suspended by agree- 
ment between receiver and lessor was 
not adoption of lease by receiver.— 


North Kansas City Bridge & Railroad 
Co, V. Leness, C.C.A.Mo., 82 F.2d 9. 

(2) Operatlon of interurban rail¬ 
way by receiver for twenty-elght 
months before discontinuing opera- 
tions and for eleven months after 
notlficatlon to lessor of bridge used 
by railway that lease would be af¬ 
flrmed or disafflrmed wlthln reason¬ 
able time was not so unreasonable as 
to constitute adoption of lease by re¬ 
ceiver.—^North Kansas City Bridge & 
Railroad Co. v. Leness, supra. 

94. U.S.—^Provident Life, etc., Co. v. 
Camden, etc., R. Co., N.J., 177 P. 
854, 101 C.C.A. 68. 

60 C.J. p 332 note 82. 

65. U.S.—^Miners* Bank of Wilkes- 
Barre v. Acker, C.C.A.Pa., 66 P.2d 
850. 

60 C.J. p 332 note 83. 

Sale free and ciear of Uens and en- 
cnmbraaces 

U.S.—^Randolph ▼. Scranton, M. & 
B. R. Co., D.C.Pa., 4 F.Supp. 861, 
afflrmed, C.C.A^. Miners" Bank of 
Wilkes-Barre v. Acker, 66 P.2d 850. 

66. U.S.—Guaranty Trust Co. v. Chi- 
cago Union Traction Co., C.C.I11., 
175 F. 284. 

60 C.J. p 333 note 84. 

daim established by state court 
Under decree of federal court or- 
derlng sale of Street railway in re- 
celver’s hands, requirlng purchaser 
to pay claims against receiver, and 
authorizing claimant on nonpayment 
to enforce claim in federal court, pur¬ 
chaser was not obligated to pay claim 
established by judgment of state 
court.—Shepherd v. St. Louis Public 
Service Co., C,C.A,Mo., 64 P.2d 612. 

Credltors oonld not reoover fees 
paid prior to insolvexioy in absence 
of showlng that such fees were paid 
with intent to hinder, delay, or de- 
fraud railway company^s credltors.— 
United Light & Power Co. v. Grand 
Rapids Trust Co., C.C.A.Mich., 85 F. 
2d 331, certiorari denied in part Unit¬ 
ed Light & Power Co. v. Grand Rap¬ 
ids Trust Co., 67 S.Ct 118, 299 U.S. 
591, 81 L.Ed. 436, certiorari dismissed 
Grand Rapids Trust Co. v. United 
Light & Power Co., 57 S.Ct 312, 299 
U.S. 618, 81 L.Ed. 456. 

Cnrrent assessments 

(1) Where Street railway recelver- 
ship was extended to foreclosure bili 
flled by third mortgage trustee and 
subsequently to foreclosure bili filed 
by flrst mortgage trustee, assess- 
ments for Street pavement. sidewalk 
pavement and sewers, together with 
interest thereon, should be charged 
to receivershlp in effect when they 
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were paid, since assessments were 
part of current upkeep expense.—^In 
re New York State Rys., D.C.N.Y., 16 
F.Supp. 717. 

(2) Receiver was liable for paving 
claims while operating Street rail¬ 
way System in receivershlp; but re¬ 
ceiver was not liable to city for pav¬ 
ing tracks after date when new Cor¬ 
poration acquired title to most of re- 
ceivership property pursuant to plan 
of reorganization where by such ac¬ 
tion receiver was prevented from 
thereafter operating cars on tracks 
with any reasonable prospect of ben¬ 
efit to receivershlp.—^American Brake 
Shoe & Foundry Co. v. New York 
Rys. Co., C.C.A.N.Y., 85 F.2d 631, cer¬ 
tiorari denied Sheeran v. City of New 
York, 67 S.Ct. 236, 299 U.S. 609, 81 
L.Bd. 449. 

(3) Receiver held not liable for 
paving assessment under terms of 
statute.—^New York v. Linch, 146 N. 
Y.S. 357, 161 App.Dlv. 292, afflrmed 
107 N.E. 1074, 213 N.Y. 638—60 C.J. 
p 333 note 84 [f]. 

Becree held proper 

Decree ordering sale of Street rail¬ 
way then In receivershlp and requir- 
ing purchaser to pay claims against 
receiver, and retaining jurisdiction to 
retake property on purchaser*s non- 
compliance with ordera dlrecting 
payment, was proper and governed 
those not parties to action.—Shep¬ 
herd V. St. Louis Public Service Co., 
C.C.A.MO., 64 F.2d 612. 

Fees of connsel 

Any preliminary errangementa 
concerning fees of counsel of a com- 
pany must be assumed to have been 
incorporated in flnal unifl.cation plan 
adopted in railway receivershlp ob- 
ligatlng City to pay any allowance 
made by court to counsel of compa- 
ny for Services in receivershlp.— 
Manhattan Ry. Co. v. City of New 
York, C.C.A.N.Y., 152 F.2d 665, cer¬ 
tiorari denied 66 S.Ct. 704, 327 U.S, 
785, 90 L.Ed. 1012. 

PaymeiLts mada to paxent oompaay 

(1) Receiver of interurban electric 
railway company could recover divi- 
dends paid to parent Corporation 
while railway company was insol- 
vent, notwithstanding some of such 
dividends were paid with money 
loaned by parent Corporation, where 
loans were intended to be actual ob- 
llgations of railway company.— 
United Light & Power Co. v. Grand 
Rapids Trust Co.. C.C.A.Mlch., 86 F. 
2d 331, certiorari denied in part 
United Light & Power Co. v. Grand 
Rapids Trust Co., 57 S.Ct. 118, 299 
U.S. 591, 81 L.Ed. 436, certiorari dis¬ 
missed Grand Rapids Trust Co. v. 
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ing,®7 the operation and effect of the receiver- 
ship,®S and its termination and the discharge of 
the receivers.®^ 

In administering the property and affairs of Street 
railroad companies, where the matters involved are 


complex and the various interests numerous, techni- 
calities of pleading and practice will not be nicely 
considered, but the court will ordinarily adopt or 
permit such practice as is best calculated to secure 
and protect the equities.*^® 


X. REGTJLATION AND OPEBATION 


A. REGULATION IN GENERAL 


§ 160. Power to Regulate 

A Street railway company Is subject to control and 
regulatlon in the interest of the public. 


A Street railway company is subject to control 
and regulation in the interest of the public,and 
in the regulation of Street cars the interests of all 


United Llffht & Power Co., B7 S.Ct. 
312. 299 U.S. 618, 81 L..£7d. 456. 

(2) Suit to recover paxent compa- 
ny^s chargea for managrement Serv¬ 
ices rendered railway company was 
equity suit for recovery of trust 
fund for credltors, and, hence, court 
was not bound by Michigan six-year 
limitation statute.—^United Light & 
Power Co. v. Crand Rapids Trust 
Co., C.C.A.Mlcli., 85 P.2d 331, certio¬ 
rari denled in part United Light & 
Power Co. v. Grand Rapids Trust 
Co.. 57 S.Ct. 118, 299 U.S. 591, 81 
Li.E:d. 436, certiorari dismissed Grand 
Rapids Trust Co. v, United Light & 
Power Co., 57 S.Ct. 312, 299 U.S. 618, 
81 L.Ed. 456. 

(S) Interurban railway company's 
failure to set up depreclation reserve 
did not necessitate recovery by rail¬ 
way company’s receiver of dividends 
paid to parent Corporation, where 
company’s property and equipment 
were not irretrievably depreciated 
and operating conditions had been 
maintained by charglng replacements 
and repairs to operating expenses.— 
United Light & Power Co. v. Grand 
Rapids Trust Co., C.C.A,Mich., 85 P. 
2d 331, certiorari denied in part Unit¬ 
ed Light & Power Co. v. Grand Rap¬ 
ida Trust Co., 67 S.Ct. 118, 299 U.S. 
&91, 81 L.Ed. 436, certiorari dismissed 
Grand Rapids Trust Co. v. United 
Light & Power Co., 57 S.Ct. 312, 299 
U.S. 618, 81 L.Ed. 456. 

(4) Refusal to permit receiver of 
interurban railway company to re¬ 
cover from parent Corporation inter¬ 
est obtalned by parent Corporation on 
railway compauy's monthly depoaits 
to meet railway company*s semian- 
nual bond Interest payments was not 
error, where such clalm was not made 
in bili and no agreement to pay such 
interest was shown in proof.—^United 
Light & Power Co. v. Grand Rapids 
Trust Co., C.C.A.Mich., 85 P.2d 831, 
certiorari denied in part United Light 
& Power Co. v. Grand Rapids Trust 
Co., 57 S.Ct. 118, 299 U.S. 691, 81 L. 


Bd. 436, certiorari dismissed Grand 
Rapids Trust Co. v. United Light & 
Power Co., 67 S.Ct. 312, 299 U.S. 618, 
81 L.Bd. 456. 

Settlement plan for assentlng securi- 
ty holders 

U.S.—^American Brake Shoe & Foun- 
dry Co. v. Interborough Rapid 
Transit Co., C.C.A.N.T., 122 F.2d 
464, certiorari denied Manheim v. 
Merle-Smith, 62 S.Ct. 625, 315 U. 
S. 801, 86 L.Ed. 1201 and Salomon 
V. Merle-Smith, 62 S.Ct 626, 315 
U.S. 801, 86 L.Ed. 1201, rehearing 
denied 62 S.Ct. 804, 315 U.S. 829, 86 
L.Ed. 1223. 

The ezcess of operating revenues 
over current expenses of operating a 
Street railway system in the hands of 
a receiver constitutes a fund in exe- 
cution in the court for the benefit of 
creditors in order of their priority, 
determlnable under the same rules as 
though the fund were derived from 
execution.—^Pennsylvania Co. for In¬ 
surance on Lives, etc. v. Philadel¬ 
phia Co., C.C.A.Pa., 266 P. 1. 

67. U.S.—Guaranty Trust Co. v. Met¬ 
ropolitan St. R. Co., C.C.N.T., 171 P. 
1015. 

60 C.J. p 333 note 85. 

68. U.S.—^Mlners' Bank of Wilkes- 
Barre v. Acker, C.C.A.Pa., 66 P.2d 
850. 

60 C.J. p 333 note 86. 

New franchlse 

Successor trustee of bonds Issued 
by Street railroad and secured by 
mortgage on franchises and other 
property was bound by new fran- 
chise directed by court to be accept- 
ed by receiver.—^Bankers Trust Co. v. 
City of Yonkers, 6 N.Y.S.2d 883, 255 
App.Dlv. 173, reargument denied 7 N. 
Y.S.2d 808, 255 App.Div. 851, afllrmed 
21 N.E.2d 614, 280 N.Y. 738, reargu¬ 
ment denied 22 N.B.2d 488, 281 N.Y, 
665. 

Hortgages on property of electric 
interurban railway company operated 
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by receiver operate as liens to gener- 
al credltors’ prejudice only on com- 
pany’s earnings after actual entry 
and possesslon by mortgagees.—^Mc- 
Cullough V. Union Traction Co. of 
Indiana, 186 N.E. 300, 206 Ind. 685. 

69. U.S.—^American Brake Shoe, etc., 
R. Co. V. Plttsburgh R. Co., D.C.Pa., 
296 P. 204. 

60 C.J. p 334 note 87. 

A Judgment rendered agalnst re- 
celver after his discharge was void 
ab Initio, so as to bar recovery of 
amount thereof from purchaser of 
such company’s property at sale un¬ 
der decree of court whereln receiver- 
ship proceedings were had.—^Trues- 
dale V. St. Louis Public Service Co., 
107 S.W.2d 778, 341 Mo. 402, 112 A.L. 
R. 135. 

Statute held inappllcable 
The statute providing that actlon 
shall be continued in original party's 
name after transfer of Interest there- 
In, If transferee will indemnify such 
party against costs and damages, or 
that court may allow substltution of 
transferee as party, and that court 
shall require transferee to glve such 
indemnity or cause his substltution 
on transferor’s ap-pllcation, and order 
dlsmissal of suit on transferee’s 
omission to do so, is inappllcable to 
actlon against Street railway com- 
pany’s receiver after his discharge 
and sale of company’s property under 
court decree requiring purchaser to 
pay injury and damage clalms 
against receiver.—Truesdale v. St. 
Louis Public Service Co., supra. 

70. U.S.—Morton Trust Co. v. Metro¬ 
politan St. R. Co., C.C.N.Y., 170 P. 
336. 

71. Md.—^Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A.L.R.2d 114. 

Mass.—^Boston, W. & N. Y. St. Ry. 
Co. V. Commonwealth, 17 N.E.2d 
166, 301 Mass. 283. 

60 C.j. p 334 note 93. 
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concerned should be considered.72 The power to 
control and regulate the operation of Street rail- 
roads resides primarily in the legislature of the 
state, 2 although within constitutional limitations 
it may be delegated to a municipality and a com- 
mission.'^^ Although power of regulation may have 
been delegated, there is always in reserve the au- 
thority of the legislature to do directly what it au- 
thorizes its creatures to doJ^ Contracts between 
streetcar companies are not enforceable where they 
are in violation of valid public regulations.*^® 

Extent and limits of power to regulate generally, 
Regulations of the proper body must not be incon- 
sistent or in conflict with the charter rights of the 
Street railroad,'^'^ so that such body cannot, under 
the pretense of regulation, deprive the company of 
its property or franchise rights.*^* The regulations 
must not be imposed arbitrarily or capriciously, but 
must be such only as are reasonable,'^^ or necessary 
and reasonably adapted to remedy the evils com- 
plained of,®® and, hence, must not be such as will 
destroy or unreasonably impair the rights or fran- 
chises granted to the company.®^ Thus, a mu- 
nicipal government cannot deprive a Street rail- 
road company of the right of way, which has been 


granted to it, except in the manner prescribed by 
law for the taking of private property for public 
use.®2 

Regulations which are otherwise valid will be up- 
held if reasonable.®® In determining the reasona- 
bleness of a regulation or order, pecuniary loss to 
the company which would resuit from compliance 
should be considered,®^ although such detail is not 
conclusive of the matter.®^ Hence, a regulation is 
not unreasonable or invalid from the mere fact that 
it will require a large outlay of money by the com¬ 
pany.®® The fact that an ordinance might increase 
employment cannot be considered in determining its 
validity.®^ The motive behind the promulgation of 
an order of regulation does not affect the reason- 
ableness thereof.®® A regulation which shows on 
its face that the end contemplated is the securing 
of reasonable safeguards against danger, and rea- 
sonable accommodations to the public, will ordi- 
narily be presumed to be valid,®® the burden of 
proving the unreasonableness of a regulation rest- 
ing on the on^ who attacks its validity;®® such reg¬ 
ulations will not be interfered with on light 
grounds,®! or where they can fairly be said to tend 
toward a safer condition.®^ The needs of the pub- 


72. U.S.—Public Utilities Commis-] 
sion of Dlstrlct of Columbia v. Pol- 
lak, APP.D.C,, 72 S.Ct 813, 343 U. 
S. 451, 96 L.Ed. 1068. 

73. Md.—Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 A. 
L..R.2d 114. 

60 C.J. p 334 note 97. 

74. Conn.—Connecticut Co. v. New 
Haven, 130 A. 169, 103 Conn. 197. 

Comblnlncr state and local control 

The wordingr of statute, providingr 
for conversion of every grant by City 
of Street railway franchise Into an 
indeterminate permit, and legislative 
history of statute were held to indi¬ 
cate legislative Intent not to give 
railroad and warehouse commission 
complete control over Street railways 
but to combine state with local con¬ 
trol in such a manner as to secure 
the advantages of both.—^Minneapolls 
St Ry. Co. V. City of Minneapolis, 40 
N.W.2d 353, 229 Minn. 602, appeal 
dismissed 70 S.Ct 574, 339 U.S, 904, 
94 L..Ed. 1335. 

75. Pa.—^Ashworth v. Pittsburg Ry. 
Co., 44 Pa.Super. 326. 

76. Okl.—^Little v. Oklahoma Ry. Co., 
223 P. 692, 97 Okl. 286. 

77. Ark.—^Baln v. Pt. Smith Light & 
Traction Co., 172 S.W. 843, 116 Ark. 
125, Ii.R.A.1915D 1021. 


Bight to prescxibe rtUes and xegula- 
tions 

A City ordinance granting a Street 
railway franchise, and reserving the 
right to enact needful pollce regula¬ 
tions, did not preserve to the city 
the right to prescribe rules and reg¬ 
ulations for the operation of the road. 
—Oklahoma Ry. Co. v. Powell, 127 P. 
1080, 33 Okl. 737. 

78- 111.—City of Chicago v. Chicago 
& O. P. Elevated R. Co., 95 N.E. 456, 
250 111. 486. 

Pa,—^Reading St Ry. Co. v. Stump, 
Com.Pl., 39 Berks Co. 261. 

79- La.—Shreveport Traction Co. v. 
Shreveport, 47 So. 40, 122 La, 1, 129 
Am.S.R. 345. 

60 C.J. p 338 note 55. 

80. U.S.—Georgia Power Co. v. Bor- 
ough of Atlanta, D.C.Ga., 52 F.2d 
303. 

81. Mich.—^Detroit v. Pt. Wayne, 
etc., R. Co., 64 N.W. 958, 95 Mich. 
456, 35 Am,S.R. 680, 20 L.R.A. 79. 

60 C.J. p 338 note 56. 

82. Ky.—^Louisvllle City R. Co. v. 
Louisville, 8 Bush 415. 

83. Cal.—Simoneau v. Pacific Elec¬ 
tric Ry. Co., 136 P. 644, 166 Cal. 264, 
49 L.R.A.,N.S., 737. 

60 C.J. p 338 note 58. 

84. Wash,—^Puget Sound Traction, 
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Light & Power Co. v. Public Serv¬ 
ice Commission, 170 P. 1014, 100 
Wash. 329, P.U.R.1918C 662, 5 A.L. 
R. 30. 

85. Wash.—^Puget Sound Traction, 
Light & Power Co. v. Public Serv¬ 
ice Commission, supra. 

86. Mich.—^People v. Detroit United 

R. Co., 97 N.W. 36, 134 Mich. 682, 
104 Am.S.R. 626, 63 L.R.A. 746. 

N.T.—^New York v, Dry Dock, etc., R. 
Co., 30 N.E. 563, 133 N.T. 104, 28 
Am.S.R. 609. 

87. U.S.—Georgia Power Co, v. Bor- 
ough of Atlanta, D.C.Ga., 52 P.2d 
303. 

88. U.S.—^Puget Sound Traction, 

Light & Power Co. v. Reynolds. D. 
C.Wash., 223 P. 371, afflrmed 37 

S. Ct 705. 244 U.S. 574, 61 L.Ed. 
1325. 

60 C.J. p 339 note 62. 

89. Wis.—^Eastern Wisconsin R., etc., 
Co. V. Hackett, 115 N.W. 376, 1136, 
1139, 135 Wis. 464. 

60 C.J. p 339 note 63. 

90. Mich.—^People v. Detroit United 
R. Co., 97 N.W. 36, 134 Mich. 682, 
104 Am.S.R. 626, 63 L.R.A. 746. 

91. Mich.—^People v. Detroit United 
R. Co., supra. 

92. Mich.—People v. Detroit United 
R. Co., supra. 
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lic, Itowever, shouid be distinguisbed from mere 
inconvenience.* * 

§ 161. —— Municipality 

As a general rule, municipal corporatlons are em- 
powered to regulate the operatlon oi Street railways 
wlthln their municipal boundaries. 

While the power must be expressly granted or 
must arise by necessary implication from a power 
thus granted,®^ as a general rule, municipal corpora- 
tions are empowered to regulate the operation of 
Street railways within their municipal boundaries^® 
whether the franchise is owned by an individual 
or by a Corporation.®® A municipal Corporation can- 
not by contract abrogate or restrict this right.®^ 
The adoption of a horne rule charter does not, of 
itself, give a city jurisdiction over a Street railway 
except in matters of municipal concem.®® A grant 
to a Street railroad company to own property and 
transact business within a municipal Corporation af- 
fords it no immunity from reasonable control and 
regulation by the municipal Corporation under its 
police power,®® although the railroad is constructed 
prior to the incorporation, as a municipal Corpora¬ 
tion, of the territory through which it runs,^ par- 
ticularly where it accepts the subsequently enacted 
mtmicipal charter.® 


On the other hand, where a Street railroad com¬ 
pany accepts its charter or the grant of its fran¬ 
chise from a municipality, it is bound to hold its 
special privileges subject to the regulations then 
existing and to such regulations as the municipality 
may from time to time impose on it, as reasonably 
necessary to the protection and preservation of per- 
sons and property,® whether or not it accepts the 
ordinance making the regulation,^ and this is par- 
ticularly true where the grant to the Street rail¬ 
road expressly reserves such right to the municipal¬ 
ity.® A track laid in a public Street, although by 
express public grant, is subject to such regulations 
as are reasonably necessary to secure the public 
safety.® Under a general power reserved to the mu¬ 
nicipality in the ordinance granting the franchise^ 
specific regulations may be promulgated.*^ A regula¬ 
tion in an ordinance granting a Street railroad com¬ 
pany the right to operate along the streets of the 
city, and providing that it shall apply to streets 
"hereafter” used, applies to the exercise of the 
franchise on streets subsequently added within the 
limits of the city.® 

The right to regulate the operation of Street rail¬ 
ways is subject to limitation.® The power must be 
exerdsed within its scope.^® It must be exercised 


93. Wash.—^Puget Sound Tractlon, 
Llght & Power Co. v. Public Serv¬ 
ice Commlssion, 170 P. 1014, 100 
Wash. 329, P.U.R.1918C 662, 6 A.L.. 
B. 30. 

60 C.J. p 339 note 67. 

94. La.—Shreveport Tract. Co. v. 
Shreveport, 47 So. 40, 122 La. 1, 
129 Am.S.R. 345. 

43 C.X p 434 note 57. 

95. U.S.—^Murray v. Koberts, C.C.A. 
N.T., 103 F.2d 889, certiorari dls- 
missed 60 S.Ct. 1106, 311 U.S. 720, 
85 L.Ed. 470, and Murray v. City of 
New York, 60 S.Ct. 1106, 311 U.S. 
720, 85 L.Ed. 470—^In re Madison 
Bys. Co., C.C.A.Wis., 102 F.2d 178. 

111.—City of Chlcago v. 0’Connell, 
116 N.B. 210, 278 111. 591, 8 A.L.R. 
916. 

Va.—^Rlclimond-Ashland Ry. Co. v. 
Commonwealth ex rei. City of Rlch- 
mond, 173 S.E. 892, 162 Va. 296. 

60 C.J. p 334 note 99—43 C.J, p 434 
note 58. 

96. N.J.—^Trenton Horse R. Co. v. 
Trenton, 20 A. 1076, 63 N.J.Law 
132. 11 L.R.A 410. 

Pa.—^Frankford, etc., R. Co. v. Phila¬ 
delphia, 58 Pa. 119, 98 Am.D. 242. 

97. Ga.—Maeon Cons. St. R. Co. v. 
Maeon, 38 S.E. 60, 112 Ga. 782. 


N.T.—^Brooklyn v. Nassau Electric R. 
Co., 20 App.Div. 31, 46 N.T.S, 651. 

98. Neb.—^In re Curtailment of Bus 
Service, 262 N.W. 407, 126 Neb. 826. 

99. U.S.—Walton v. City of Atlanta, 
D.C.Ga., 89 F.Supp. 309, modllied on 
other grounds, C.A, 180 F.2d 143, 
set aside on other grounds 181 F.2d 
693, certiorari denled 71 S.Ct. 66, 
340 U.S. 823, 96 L.Ed. 604. 

Minn.—^Minneapolis St. Ry. Co. v. 
City of Minneapolis, 40 N.W.2d 863, 
229 Minn. 502, appeal dismissed 70 

S.Ct. 674, 339 U.S. 904, 94 L.Ed. 
1335. 

60 C.J. p 336 note 8—43 C.J. p 485 
note 61. 

1. Va.—^Newport News, etc., R., etc., 
Co. V. Hampton Roads R., etc., Co., 
47 S,B. 839, 102 Va. 795, error dis¬ 
missed 27 S.Ct 776, 203 U.S. 698, 61 
L.Ed. 334. 

60 C.J. p 336 note 9. 

2. Mo.—^Union Depot R. Co. w South» 
em R. Co., 16 S.W. 920, 106 Mo. 
562. 

3. U.S.—WaJton v. City of Atlanta, 
D.C.Ga., 89 F.Supp. 309, modided on 
other grounds, C.A., 180 F.2d 143, 
set aside on other grounds 181 F. 
2d 693. certiorari denled 71 S.Ct. 56, 
340 U.S. 823, 95 L.Ed. 604. 
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111.—^People V. Chlcago City By. Co., 
166 N.E. 781, 324 111. 618. 

60 C.J. p 835 note 11—43 C.J. p 436 
note 64. 

4. Mo.—Sluder v. St. Louls Transit 
Co., 88 S.W. 648, 189 Mo. 107, 6 
L.R.A,N.S., 186. 

60 C.J. p 336 note 12—43 C.J. p 435 
note 65. 

5. Mich.—^People v. Detrolt United 
R. Co., 97 N.W. 36, 134 Mich. 682, 
104 Am.S.R. 626, 63 L.R.A. 746. 

60 C.J. p 336 note 13—43 C.J. p 485 
note 66. 

6. Conn.—Connecticut Co. v. Town of 
Stamford, 116 A. 664, 95 Conn. 26. 

60 C.J. p 335 note 7. 

7. Wash.—City of Tacoma v. Bou- 
teUe, 112 P. 661, 61 Wash. 434. 

8. N.J.—City of Camden v. Public 
Service Ry. Co., 82 A. 607, 82 N.J. 
Law 246, error dismissed 86 A 397. 
84 N.J.Law 309. 

9. Wis.—^Eastem Wisconsln R., etc., 
Co. V. Hackett, 116 N.W. 376. 1136, 
1139, 136 Wis. 464. 

10. N.T.—^People v. Western New 
York, etc., Tract. Co., 108 N.E. 847, 
214 N.Y. 626. 
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reasonably,!! without unreasonably invading private 
rights,^2 Whether or not the enactment is rea- 
sonable is subject to judicial inquiry.13 if a rea« 
sonablc doubt as to the reasonableness of the reg- 
ulation exists it will be resolved in favor of the 
municipal power.^^ It has been held that, in the 
absence of express authority of enactment, a penal 
ordinance regulating the safety devices to be adopt- 
ed by a Street railroad which undertakes to en- 
force a higher Standard than that imposed by the 
common law should not be sustained;^^ that the 
judgment of the board of directors of a Street rail¬ 
road is supreme and exclusive in the absence of 
statutory provision, in the operation of its roads and 
the nmning of its cars;^® and that a municipal 
Corporation cannot interfere with such judgment 
If a grant of special powers and privileges accom- 
panies the grant of a Street railway franchise, cou- 
pled with limitation on the right of the munici¬ 
pal interference, the municipal Corporation cannot, 
by any regulation of its own, abridge the privilege 
concemed or infringe on the limitations thus pre- 

scribed 

The power conferred on a municipality to regu¬ 
late the exercise of the franchise of a Street rail¬ 
road company is in the nature of a police power 
which may be modified or repealed by the legisla- 
ture,i8 and. may be revoked and conferred on an- 
other agency,80 and such revocation takes place 
where the same power is conferred on a state board 


or commission.2i Where the power to regulate the 
railways has been conferred on a state board, any 
conflicting power theretofore existing in a munici¬ 
pality ceases,22 and the municipality has no power 
to encroach on the power of the board.23 How- 
ever, the creation of a board on which has been 
conferred the power of general supervision of all 
railroads in the state that it may ascertain the physi- 
cal conditions and details of operation for the pur- 
pose of recommending improvements has been held 
not to take away from the municipality the power 
to regulate the conduct of Street railroads operat- 
ing therein.2^ Where a municipality is given the 
right to operate and regulate a Street railroad, it 
has been held that it can regulate it without the 
approval of a state commission, where the statute 
giving the commission jurisdiction over railroads 
is not ciear whether it intends municipalities to be 
included, and the commission has not attempted, in 
the past, to exercise jurisdiction over the system.25 

§ 162. — Public Board, Commission, or 
Officers in General 

The power to regulate the operation of a Street 
railroad may be delegated to designated boards, com- 
mlsslons, or officers. 

The power to regulate the operation of a Street 
railroad may be delegated to designated boards, 
commissions, or officers.^® The power of a com- 


Pa-—^Mahonlng, etc., R., eta, Co. v. 
New Castle. 82 A. 501, 233 Pa. 413, 
Ann.Cas.l913B 658. 

11. N.Y.—New York v. Diy Dock, 
etc., R. Co., 80 N.B. 563, 138 N.Y. 
104, 28 Am.S.R. 609. 

43 C.J. p 435 note 69. 

12. La.—Shreveport Tract. Co. v. 
Shreveport, 47 So. 40, 122 La. 1, 
129 Ain.S.R. 345. 

Wis.—^Bastern Wisconsln R.. etc., Co. 
V. Hackett, 115 N.W. 876, 1136, 1139, 
135 Wis. 464. 

13. Wis.—^Eastern Wisconsln R,, etc., 
Co. V. Hackett, supra. 

14. Wis.—^Eastern Wisconsln R., etc., 
Co. v. Hackett, supra. 

15. Fa.—^Malioningr, etc., R., etc., Co. 
V. New Castle. 82 A. 501, 233 Fa. 
413, Ann.Cas.l913B 658. 

16. Pa.—^Mahonin^, etc., R., etc., Co. 
y. New Castle, supra. 

17. Pa.—^Mahonlngr, eta, R., eta, Co.’ 
V. New Castle, supra. 


Trenton, 20 A. 1076, 53 N.J.Law 
182, 11 L.R.A. 410. 

43 C.J. p 435 note 77. 

18, N.J.—^Inhabitants of Town of 
Philllpsburg v, Board of Public 
Utility Com*rs. 88 A. 1096, 85 N.J. 
Law 141. 

20. N.Y.—City of Schenectady v. 
Schenectady Ry. Co., 194 N.Y.S. 
376, 118 Mlsa 676. 

60 C.J. p 336 note 17. 

21. 111.—^Northern Trust Co. v. Chl- 
cago Rys. Co., 149 N.B. 422, 426. 
818 111. 402. 

60 C.J. p 336 note 18. 

22. Arlz.—^Phoenix Ry. Co. of Ari- 
zona V. Lowe, 187 P. 933, 21 Ariz. 
289. 

60 C.J. p 336 note 19. 

23. N.Y.—New York State Rys. v, 
City of Rochester, 195 N.Y.S. 783. 
119 Misa 128. 

60 C.J. p 336 note 20. 

24i N.Y.—^New York v. Interurban 
St R: Co.. 86 N.Y.S. 673, 43 Misc. 
29. 


25. Pia.—City of St. Petereburg* v. 
Carter, 39 So.2d 804. 

26. Cal.—^Holder v, Key System, 200 
P.2d 98, 88 Cal.App.2d 925. 

Neb.—In re Curtallment of Bus Serv¬ 
ice. 252 N.W. 407. 125 Neb. 826. 

Pa.—^Readingr St Ry. Co. v. Stump, 
Com.Pl., 39 Berks Co. 261. 

S.C.—State V. Broad River Power Co., 
164 S.B. 637, 166 S.C. 207. 

60 C.J. p 335 note 1, p 336 note 24. 

Xtems Improperly bbarsTed 

The legislature could delegrate to 
a state department the duty of se- 
curin^ an adjudication on question 
whether certain items had been im- 
properly charged to cost of Service. 
—Attorney General v. Trustees of 
Boston Elevated Ry. Co., 67 N.E.2d 
676, 319 Mass. 642. 

AequiriBfir stook 

A Street railroad can acquire stock 
of another carrier existingr under 
state laws only if authorized to do 
so by the publlc Service commission. 
—Warren v. Pitzgerald, 66 A.2d 827, 
189 Md. 476. 


18. N.J.—Trenton Horse R. Co. v. 
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mission must be derived from the legislature by 
express grant^^ or reasonable intendment there- 
from.28 Such boards or commissions may act only 
within the authority granted by the statute,or, 
as otherwise stated, the board or commission can 
exercise only such powers as the law has conferred 
on it,30 and no regulations or orders may be prom- 
ulgated by it beyond the powers delegated in the 
statute,31 and the enforcement of an order or regu- 
lation not within its powers to make will be re- 
strained.32 

The power to regulate a Street railroad com- 
pany and its operation conferred on a state board 
does not include the power to grant franchises ;33 
and, where the franchise granted to a Street railroad 
company is subject to conditions and reservations set 
forth therein, the board may not by regulation inter- 
fere with or abrogate conditions or reservations 
lawfully imposed by a municipality in granting the 
franchise.34 On the other hand, where the power 
to regulate a Street railroad is vested by the consti- 


tution in a board or commission, it cannot be de- 
prived of its power by the terms of the franchise 
granted by the local authorities.35 When the pow¬ 
er of the state has been once delegated to a board 
or commission, this right to its exercise is exclusive 
of its exercise by any other body,36 except such 
others as are specifically authorized to exercise it.37 

Where the power to regulate has been delegated 
to both a commission and the municipality, the pow¬ 
er of the municipality is subject to that of the 
commissioners when exercised,33 and the regulation 
of the board on the same subject prevails over the 
regulation of the municipality. 39 A board or com¬ 
mission to which regulatory powers have been 
delegated by the state has complete administrative 
supervision over the operation of the cars of a 
Street railroad company.^o In at least one juris- 
diction giving to a state board power to regulate 
Street railroads, an exception is made with respect 
to railroads owned or operated by a municipality.^i 


Management contract 

(1) Under statute provlding that 
no charge for Services performed for 
a utility hy an affillated Interest un¬ 
der a management contract shall ex- 
ceed reasonable cost of performing 
such Service, a charge for Services 
rendered to Street railroad by its af- 
flliated Interests was not only re- 
Quired to be reasonable but was re- 
Quired to represent the cost to the 
afflLiated interest of performing the 
Services.—International Ry. Co. v. 
Public Service Commission, 36 N.T.S. 
2d 125, 264 App.Div, 606, afflrmed 47 
N.E.2d 435, 289 N.T. 830. 

(2) Bvidence sustained declslon of 
the commission that Street railroad 
failed to sustain burden of provlng 
reasonableness of the cost of obtain- 
ing Services of an affillated interest, 
pursuant to a management contract, 
and showing that charges made were 
the actual cost to the affiliated inter¬ 
est, so that, under statute, the com¬ 
mission was justifled in disapproving 
the contract.—International Ry. Co. 
V. Public Service Commission, supra. 

27- Md.—United R., etc., Co. v. State 
Roads Commission, 91 A, 552, 123 
Md. 561. 

28. Md.—^United R., etc., Co. v. State 
Roads Commission, supra. 

29. U.S.—^In re Madis on Rys. Co., C, 
C.A.Wis., 102 F.2d 178. 

60 C.J. p 337 note 27, 

Where not common carriers 

Statutory jurisdlction of commis¬ 
sion over the transportation of the 


passengers and property by railroads 
doing business as common carriers 
does not extend to Street railroads 
not doing business as common car¬ 
riers.—Cooperative Leglslative Com- 
mittee of R. R. Brotherhoods v. Pub¬ 
lic Utilities Commission, 80 N.E.2d 
169, 149 Ohio St. 611. 

30- Mo.—State ex rei. Kansas City 
Public Service Co. v. Latshaw, 30 
S.W.2d 106, 325 Mo. 909, appeal 
dismissed Latshaw v. State of Mls- 
souri ex rei. Kansas City Public 
Service Co., 61 S.Ct. 101, 282 U.S. 
806, 76 L.Ed. 723. 

60 C.J. p 337 note 28. 

31. N.T.—^People ex rei. New York 
Rys. Co. V. Public Service Commis¬ 
sion of First Dist, 119 N.E. 848, 
223 N.T. 373. 

60 C.J. p 337 note 29. 

32. Md.—Towers v. United Rys. & 
Electric Co. of Baltimore, 95 A. 170, 
126 Md. 478. 

33. Wash,—City of Seattle v. Puget 
Sound Tract., etc., Co., 174 P. 464, 
103 Wash. 41—State v. Public Serv¬ 
ice Commission, 172 P. 890, 101 
Wash. 601. 

34. Wash.—State v. Public Service 
Commission, supra. 

60 C.J. p 337 note 33. 

35. Okl.—Tulsa St. Ry. Co. v. State, 
110 P. 373, 26 Okl. 669. 

60 C.J. p 337 note 36. 

36. N.T.—City of Schenectady v. 
Schenectady Ry. Co., 194 N.T.S. 
376, 118 Misc. 676. 


Pa.—^Reading St. Ry. Co. v. Stump, 
Com.Pl., 39 Berks Co. 261. 

60 C.J. p 337 note 36. 

General powers not repealed 

The statute granting commission 
exclusive power to prescribe man- 
ner and terms on which railroad 
tracks may be constructed and maln- 
tained across public streets did not 
impliedly repeal statutes conferrlng 
general powers on municipallties to 
control use and occupancy of their 
streets by railroads.—^Unlon Pac. R 
Co. V. Public Service Commission, 184 
P.2d 469, 103 Utah 186. 

37. N.T.—City of Schenectady v. 
Schenectady Ry. Co., 194 N.T.S. 376, 
118 Misc. 676. 

38. Conn.—Connecticut Co. v. City 
of New Haven, 130 A. 169, 103 
Conn. 197. 

39. Ga.—Savannah Electric Co. v. 
Lowe, 108 S.E. 313, 27 Ga.App. 360. 

40. Vt.—Town of West Rutland v. 
Rutland Ry., Light & Power Co., 
121 A. 765, 96 Vt. 413. 

41. 111.—^Fallon v. Illinois Commerce 
Commission, 84 N.E.2d 641, 402 111. 
516. 

60 C.J. p 338 note 43. 

Conveyanoe to authority 
Where, after commissiones order 
granting railroad temporary author¬ 
ity to use part of tracks of transit 
company, bankruptcy trustee convey- 
ed property of transit company free 
of all claims except easements, etc., 
,to transit authority, such order be- 
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Estoppel to deny power. Consent to, and com- 
pliance with, an order of the board estops the rail- 
way to deny the power of the board to make such 
order.^2 

Proceedings before board. The proceedings be- 
fore the board are govemed by the statutes and 
rules relating thereto.^3 Where changes in circum- 
stances have occurred after the close of a hearing 
before the board which materially affect the ques* 
tion before the board, a rehearing thereon should 
be granted.*^^ 

Review of orders of board. In some jurisdic- 
tions there is provision for a review of the orders 
or rulings of the board or commission by a court,^® 
in whch case the review is limited to a consideration 
of such questions only as are permitted by the 
statute.'*® 

§ 163. Particular Regulations 

The regulating body may, within its powers, make 
any regulation prescrlbing the manner !n which a Street 
railroad company shall enjoy its franchise rights, which 


§§ 162-163 

is reasonable !nd proper for the safety and protectiori 
of persons and property. 

As a general rule, the regulating body may, within 
its powers, make any regulation prescribing the 
manner in which a Street railroad company shall en¬ 
joy its franchise rights, which is reasonable and 
proper for the safety and protection of persons 
and property,**^ as, for example, the care to be taken 
in the operation of the railroad generally,*® and the 
motive power to be used on streetcars within mu- 
nicipal limits,*® as by prohibiting the use of steam 
as a motive power.^o The regulating body may 
make a regulation against cars standing on the 
tracks,®^ or grant the privilege of cariydng passen- 
gers, and at the same time deny the privilege of 
operating freight cars,®^ and an order may require 
that a Street railroad be permitted to carry both 
passengers and freight.®® An ordinance prohibiting 
commercial advertising on the exterior sides of 
streetcars has been held invalid.®^ It has been both 
affirmed®® and denied®® that a Street railroad com¬ 
pany is within a statutory provision making railroad 
companies liable for ali damages caused by the run- 
ning of trains. A Street railroad company is not 
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came functus officio.—^Fallon v. Illi¬ 
nois Commerce Commission, supra. 

Acq.ulriiLg' property Ia pabUo utUity 
The statutory provision is not mod- 
ifled by provision in statute creating 
the transit authority as a munlcipal 
Corporation that, in case the author¬ 
ity acdulres piant eaulpment property 
and rights 4n property of any public 
utllity used or useful in operation of 
transportation system, the commis¬ 
sion shall transfer and dellver to the 
board all books, papers, and records 
in control of the commission aflecting 
*'such public utility** exclusively, 
slnce the quoted phrase refers to the 
utllity purchased.—^Fallon v. Illinois 
Commerce Commission, supra. 

42. N.J.—^Public Service Ry. Co. v. 
Board of Public Utllity Com'rs, 93 
A. 685, 87 N.J.Law 260. 

43. N.Y.—^People ex rei. United 
Traction Co. v. Public Service Com¬ 
mission of New York, Second Dist., 
153 N.Y.S. 642, 167 App.Div. 498. 

44, N.Y.—^People ex rei. United Trac¬ 
tion Co. V. Public Service Commis¬ 
sion of New York, Second Dist., su¬ 
pra. 

60 C.J. p 338 note 47. 

45, Mass.—City Council of Salem v. 
Eastern Massachusetts St. Ry. Co., 
149 N.E. 671, 254 Mass. 42. 

N.Y.—^People ex rei. United Traction 
Co. V. Public Service Commission 
of New York, Second Dist., 163 N. 
Y.S. 542, 167 App.Div. 498. 


43. Mass.—City Council of Salem v, ’ 
Eastern Massachusetts St. Ry. Co., 
149 N.E. 671, 264 Mass. 42. 

60 C.J. p 338 note 50. 

47. Cal.—^Pacific Rys. Advertising 
Co. V. City of Oakland, 276 P. 629, 
98 Cal.App. 165. 

60 C.J. p 339 note 70. 

ZntemxbaxL railways ^ 

Statutory precautions to prevent 
accidents required of railroads apply 
to interurban railways.—^Unlon Trac¬ 
tion Co. V. Todd, 64 S.W.2d 26, 16 
Tenn.App. 200. 

BegtiIatioiL of vehicles or motor vehi* 
oles 

(1) The Word "vehicle'* does not or- 
dinarily include streetcars, unless 
context of ordinance or statute in 
which Word is used clearly indicates 
Intention to include them.—Georgia 
Power Co. v. Clark, 25 S.E.2d 91, 69 
Ga.App. 273. 

(2) The statute deflnlng a “motor 
vehicle’* is inapplicable to a Streetcar 
derivlng its power from overhead 
wires.—^Peterson v. Minneapolis St. 
Ry. Co., 31 N.W.2d 905, 226 Mlnn. 27. 

(3) “Vehicles” is a general term 
broad enough to include streetcars 
on tracks.—^Havlns v. Dallas Railway 
& Terminal Co., Tex.Civ.App., 130 S. 
W.2d 878, error refused. 

48. Mo.—^Path v. Tower Grove, etc., 
R. Co., 16 S.W. 913, 106 Mo. 637, 13 
L.R.A 74. 

60 C.J. p 339 note 71. 
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49. Miss.—^Donnaher v. State, 16 
Miss. 649. 

50. 111.—^North Chicago City R. Co. 
V. Lake View, 105 111. 207, 44 Am. 
R. 788. 

60 C.J. p 339 note 73. 

51. Minn.—^Wilson v. Duluth St. R. 
Co., 67 N.W. 82, 64 Minn. 363. 

52. Mo.—St. Louis, etc., R. Co. v. 
Kirkwood, 60 S.W. 110, 159 Mo. 
239, 53 L.R.A. 300. 

Right to carry freight under fran¬ 
chise see supra § 15. 

53. Hl.^hicago, N. S. & M. R. Co. 
V. City of Chicago, 163 N.E. 141, 331 
111. 360. 

Pailnre to appeal 

Order of commission is binding 
on City which appeared at hearing 
and failed to exercise right of ap¬ 
peal.—Chicago. N. S. & M. R. Co. V. 
City of Chicago, supra. 

54. Cal.—^Pacific Rys. Advertising 
Co. V. City of Oakland, 276 P. 629, 
98 Cal.App. 165. 

Posslbility of danger 

Ordinance cannot be justifled by 
mere possibility of danger which it 
seeks to avert.—^Pacific Rys. Adver¬ 
tising Co. V. City of Oakland, supra. 

55. Ga.—Cordray v. Savannah, etc., 
R. Co., 43 S.E. 755, 117 Ga. 464. 

60 C.J. p 339 note 76. 

j 56. Ark.—^Little Rock R., etc., Co. v. 

1 Newman, 92 S.W. 864, 77 Ark. 699, 
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subject to regulations contained in tlie franchise 
of another company, which it has acquired, where 
its new franchise does not refer to such regula¬ 
tions, or make the provisions of the old grant part of 
the new one.57 


§ 164. — As to Passenger Service and Ac- 
commodations 

The public is entitied to streetcar servIce which wiil, 
within reasonabie iimits, meet its needs, subject to the 
generai rule that reguiations adopted to secure such Serv¬ 
ice must be reasonabie. 

A Street railroad, the franchise of which requires 
it to furnish efficient Service, may he compelled to 
render such Service if it fails to do so.^^ The public 
is entitied to streetcar Service which will, within 
reasonabie Iimits, meet its needs,®® subject to the 
generai rule, however, that regulations adopted to 
secure such Service, whether in the form of stat¬ 
ute, ordinance, or order of a board or commission, 
must be reasonabie.®® Accordingly, regulations may 
be made with respect to the Services and accommo- 
dations which Street railroad companies are required 


to provide for passengers who desire to ride on its 
cars.®^ 

Regulations have been made, and held reasonabie, 
requiring Street railroad companies to keep tickets 
for sale on its cars.®® A Street railway company 
may be required to furnish adequate facilities to 
the public,®® even though it suffers some incidental 
loss in complying with such requirement.®^ Regula¬ 
tions have been promulgated and held reasonabie 
which require the company to furnish additional 
seating capacity,®® or trailers,®® or cars,®^ or wait- 
ing room or waiting cars.®® A regulation requir¬ 
ing the fumishing of seats for substantially ali 
persons at all times is unreasonable,®® although an 
order for an increase in the facilities provided dur- 
ing particular hours when many passengers are 
compelled to stand is reasonabie.'^® An ordinance 
providing that it is the duty of the railroad to op¬ 
erate cars in sufficient numbers reasonably to ac¬ 
commodate the public is not unreasonable.*^! A 
commission may prohibit or permit and regulate the 
receipt and amplificatioh of radio programs on 
streetcars under such conditions that the total utili- 
ty Service shall not be unsafe, uncomfortable, or in- 
convenient*^® 


57. Wis.—StaflCord v. Chippewa Yal- 
ley Electric R. Co„ 86 N.W. 1036, 
110 Wis. 331. 

60 C.J. p 340 note 78. 

58. Mo.—^Heidegrger v. Metropolitan 
St Ry. Co., 126 S.W. 990, 142 Mo. 
^Lpp. 335. 

59. Wash.—^Puget Sound Traction, 
Llght & Power Co. v. Public Serv¬ 
ice Commission, 170 P. 1014, 100 
Wash. 329, P.U.R.1918C 662, 5 A.L.. 
R. 80—^McGdlvra v. Seattle Electric 
Co., 111 P. 896, 61 Wash. 38, Ann. 
Cas.l912B 1020. 

60. Wash.—^Puget Sound Traction, 
Llght & Power Co. v. Public Serv¬ 
ice Commission, 170 P. 1014, 100 
Wash. 329, P.U.R.1918C 662, 5 A.L. 

R. 30. 

60 C.J. p 340 note 84. 

61. D.C.—^Pollak V. Public Utilities 
Commission of District of Colum- 
bia, 191 F.2d 460, 89 U.S.App.D.C. 
94, reversed on other grounds 72 

S. Ct 813, 843 U.S. 451, 96 L.Ed. 
1068. 

Mass.—^Boston, W. & N. T. St Ry. 
Co. V. Commonwealth, 17 N'.E.2d 
166, 801 Mass. 283. 

60 C.J. p 340 note 85. 

62. Mlch.—^Rice v. Detrolt etc., R. 
Co., 81 N.W. 927, 122 Mlch. 677, 48 
L,R.A. 84. 

60 C.J. p 340 note 87« 


63. U.S.—^Puget Sound Traction, 
Llght & Power Co. v. Reynolds, D. 
C.Wash., 223 P. 371, afflrmed 37 S. 
Ct 706, 244 U.S. 674, 61 L.Ed. 1326. 

64. U.S.—^Puget Sound Traction, 
Llght & Power Co. v. Reynolds, su¬ 
pra. 

65. U.S.—Georgia Ry. & Power Co. 
V. Town of Decatur, Ga., 43 S.Ct 
613, 262 U.S. 432, 67 L.Ed. 1066. 

60 C.J. p 340 note 90. 

66. U.S.—Georgia Ry. & Power Co. v. 
Town of Decatur, supra. 

60 C.J. p 840 note 91. 

67. N.T.—^Public Service Commis¬ 
sion, First Dist. v. Brooklyn 
Heights R. Co., 172 N.T.S. 790, 106 
Mlsc. 254. 

60 C.J. p 840 note 92. 

68. N.T.—^Public Service Comm. for 
First Dlst V. New York & Q. C. 
Ry. Co., 166 N.T.S. 323, 170 App. 
Div. 680. 

60 C.J. p 340 note 93. 

69. U.S.—^Puget Sound Traction, 
Llght & Power Co. v. Reynolds, D. 
C.Wash., 223 F. 371, aflOrmed 37 
S.Ct 706, 244 U.S. 674, 61 L.Ed. 
1325. 

70- U.S.—^Puget Sound Traction, 
Light & Power Co. v. Reynolds, su¬ 
pra. 

60 C.J. p 341 note 95. 
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71. Ky.—South Covington & C. R. 
Co. V. City of Covington, 143 S.W. 
28, 146 Ky. 692, reversed on other 
grounds 86 S.Ct 168, 235 U.S. 637, 
69 L.Ed. 350, L.R.A.1915F 792. 

60 C.J. p 341 note 96. 

72. U.S.—Publio Utilities Commis¬ 
sion of District of Columbla v. 
Pollak, App.D.a, 72 S.Ct. 818, 343 
U.S. 461, 96 L.Ed. 1068. 

DeslrablUty of radio programs on 
public vehicles was a matter for deci- 
sion between transit company operat- 
ing streetcars, the public, and the 
commission.—^Public Utilities Com¬ 
mission of District of Columbla v. 
Pollak, supra. 

Ocoaslonal radio broadcasts of mu¬ 
sio aloue in public streetcars would 
be constitutionally permissible.— 
Public Utilities Commission of Dis¬ 
trict of Columbla v. Pollak, supra. 

Fludlngs and determlnatlon. of com¬ 
mission 

(1) In proceedlng to determlne 
whether installation and use of ra¬ 
dio recelvers in streetcars were con¬ 
sistent with public convenience, com- 
fort, and safety, weight to be attach- 
ed to public oplnion surveys was a 
proper matter for determlnatlon by 
the commission.—^Public Utilities 
Commission of District of Columbla 
v. Pollak, supra. 
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Regulations have been promulgated and held rea- 
sonable which prescribe the number of passengers to 
be carried in a car;73 and it has been held a reason- 
able regulation to require that the company shall 
designate on its cars the destination thereof.'^^ 
Regulations have also been promulgated and held 
reasonable which require the railway to carry a 
passenger thereon to any regular stopping place 
desired by him, on the car*s route, without a change 
of cars,'^5 except for transfer to a connecting line 
going in another direction,^^ or in case of an ac- 

cident.77 

Other regulations which have been promulgated 
and held reasonable require cars to be stopped at 
frequent intervals,'^^ or at all Street crossings,^® or 
at any point on the line,80 or at any regular stopping 
place,8^ when signaled to do so. Likewise, it has 
been held reasonable to require conductors not to 
allow ladies or children to leave or enter cars while 
in motion.82 


It is has been held that the regulating body may 
provide for the separation of races on the street- 
cars operated within the city.83 Regulations may 
be promulgated in the interest of public health,84 
subject to the general requirement of reasonable- 
ness,85 as for example a regulation providing for 
the fumigation of streetcars,88 a regulation fixing 
the minimum temperature to be maintained in such 
cars,87 or prohibiting smoking in streetcars.88 A 
Street railroad has been held not to be within a 
provision requiring drinking water to be kept on a 
railroad train.89 

Frequency of Service. Regulations have been en- 
acted or promulgated which prescribe the frequency 
with which cars shall run during hours of the day®® 
or night,8i as by requiring that the cars be kept 
running regularly,®^ or by requiring that a sufficient 
number of cars shall be run to accommodate the 
traveling public,83 or to provide every passenger 


(2) In such a proceedin? testimony 
aid not compel a finding that pro- 
grams Interfered substautlally wlth 
conversation of passengers or with 
rights of communicatlon constitution- 
ally protected In public places.—^Pub¬ 
lic Utilities Commission of District 
Df Columbia v. Pollak, supra. 

(3) Where commission found that 
radio reception was not an obstacle 
to safety of operation, that public 
comfort and convenlence were not 
Impaired, and that in fact the crea- 
tion of better wlll among passengers 
tended to improve conditions under 
which the public rode, concludlng 
that such installation and use were 
not inconsistent with public conven- 
lence, comfort, and safety, board was 
within its discretion in dismlssing in- 
vestlgation.—^Public Utilities Com¬ 
mission of District of Columbia v. 
Pollak, supra 

Appeai 

Courts on review were expressly 
restricted to facts found by commis¬ 
sion insofar as those llndings dld not 
appear to be unreasonable, arbltrary, 
or capricious.—^Public Utilities Com¬ 
mission of District of Columbia v. 
Pollak, supra 

73. Ky.—Commonwealth v. South 
Covington & C. St Ry. Co., 206 S. 
W. 681, 181 Ky. 469. 6 A.L.R. 118. 

60 C.J. p 341 note 97. 

74. N.T.—^New York v. New York, 
etc.. R. Co., 85 N.Y.S. 867, 89 App. 
Div. 442. 

60 C.J. p 341 note 98. 

75. N.Y.—New York v. Interurban 

83 C.J.S.—19 


St R. Co.. 86 N.Y.S. 673, 43 Misc. i 
29. 

60 C.J. p 342 note 14. 

76. N.Y.—^New York V. Interurban 
St R. Co., supra 

77. Hlch.—^People v. Detrolt United 
a Co.. 118 N.W. 9, 164 Mich. 614. 

60 C.J. p 342 note 16. 

78. Tex.—Galveston-Houston Elec¬ 
tric Ry. Co. V. Jewish Literary So- 
ciety, Civ.App., 192 S.W. 324. 

60 C.J. p 343 note 18. 

79. Mich,—People v. Detroit United 
Ry. Co., 173 N.W. 396, 207 Mich, 
143. 

60 C.J. p 343 note 19. 

80. Mich.—^Ross Tp. v. Michigan 
United Rya Co., 130 N.W. 358, 166 
Mich. 28, Ann.Cas.l912C 885. 

60 C.J. p 343 note 20. 

81. Ohlo.—^Lockyear V. Covert 25 
Ohio Cir.Ct 486. 

60 C.J. p 343 note 21. 

82. Mo.—McHugh V. St Louis 
Transit Co., 88 S.W. 853, 190 Mo. 
85. 

60 C.J. p 343 note 22. 

83. Ga—Savannah Electric Co. v. 
Lowe, 108 S.a 313, 27 GaApp. 350. 

60 C.J. p 343 note 24. 

An intemrbaiL railroad, as distin- 
guished from a Street railroad, is 
within a statute requiring every rail¬ 
road operating passenger cars or 
coaches over a track or line within 
the state to provide separate and 
equal accommodations.—South Cov¬ 
ington, etc., R. Co. V. Commonwealth, 
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1205 S.W. 603, 181 Ky. 449—51 C.J. 
p 1023 note 33. 

84- Ky.—South Covington & C. H. 
Co. V. City of Covington, 143 SW. 
28, 146 Ky. 692, reversed on other 
grounds 35 S.Ct. 158, 235 U.S. 637, 
69 L.Ed. 350, D.R.A.1915P 792. 

85. Ky.—South Covington & C. R. 
Co. v. City of Covington, supra 

86. Ky.—South Covington & C. R. 
Co. V. City of Covington, supra 

87. 111.—City of Chlcago v. South 
Side Elevated R. Co., 183 IllA.pp. 
181. 

60 C.J. p 344 note 28. 

88. La—State v. Heidenhain, 7 So. 
621. 42 LaAnn. 483, 21 Am.S.R. 
388. 

89. Ala—^Dean v. State, 43 So. 24, 
149 Ala 34, 45 So. 651, 154 Ala 
77. 

60 C.J. p 344 note 30. 

90. Mich.—^People v. Detroit Citl- 
zens* St. R. Co., 74 N.W. 620, 116 
Mich. 132. 

60 C.J. p 341 note 99. 

91. N.Y.—New York v. Dry Dock, 
etc., R. Co.. 30 N.E. 563, 133 N.Y. 
104. 28 Am.S.R. 609—New York v. 
Union R. Co., 64 N.Y.S. 483, 31 Mlsc. 
451. 

92« Pa—^McKeesport v. Plttsburgh 
R. Co., 12 PaDist 641. 

93. U.S.—Minneapolls St. R, Co. v. 
City of Minneapolls, C.C.Minn., 189 
P. 446. 

60 GLJ. p 342 note 3. 
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from whom fare is demanded with a seat,?^ or so 
that persons desiring transportation shall not be kept 
waiting longer than a prescribed time.^^ Such a 
regulation must be reasonable,®® the reasonableness 
of the regulation to be determined by considering 
whether it has been carried to the point where it 
has become confiscatory.^'^ The question of reason¬ 
ableness is One of fact,^® the burden of proving un- 
reasonableness being on the party asserting it.^s In 
ascertaining the reasonableness of such an ordi- 
nance, the language of the charter requiring the 
cars to run as often as the convenience of passen- 
gers required may be considered,^ but it is not con- 
trolling or decisive,^ nor is its reasonableness con- 
trolled by considerations of the expense to the com- 
pany.3 

Duty of railroad. It is the common-law duty of 
a Street railroad to provide reasonable accommo- 
dations^ for such a number of passengers as, in the 
exercise of ordinary care, it^has reason to anticipate 
will demand to be carried.^ 

§ 155 , -As to Carriage of Goods 

A regulatlng body may make a regulation denying 
a Street railroad the privilege of operatlng freight cars 
on its line. 


A regulating body may make a regulation deny¬ 
ing a Street railroad the privilege of operating 
freight cars on its line.® 

§ 166. - As to Employees 

A regulatory body may have the power to authorlze 
the operation of one-man streetcars. 

It has been both affirmed'^ and denied^ that the 
general power to regulate Street railroads includes 
the power to designate the number of employees re¬ 
quired for the operation of a streetcar. Regulatory 
bodies have been held to have the power to au- 
thorize the operation of one-man cars,® and, where 
so authorized, the conditions surrounding the opera¬ 
tion of such cars are subject to regulationi® In any 
event, the right under the police power to require 
two-men, or prohibit one-man, streetcars, exists 
only when necessary to the safety and convenience 
of the public,^! and whether such a requirement is 
reasonably adapted to protect the public safety de- 
pends on the facts of each casei^ Regulations have 
been held reasonable which requires a Street rail¬ 
road company to have a conductor in charge of each 
car,^3 or to have a driver or motorman and a con¬ 
ductor or other agent on each car to control the car 


94. N.J.—North Jersey St. R. Co." v. 
Jersey City, 67 A, 1072, 76 N.J.Law 
349. 

95. N.J.—North Jersey St. R. Co. v. 
Jersey City, supra. 

96. Wash.—^Puget Sound Tractlon, 
Light & Power Co. v. Public Serv¬ 
ice Commission, 170 P. 1014, 100 
Wash. 329, P.U.R.1918C 662, 6 A.L.. 
R. 30. 

60 C.J. P 342 note 7. 

97. Wash.—City of Tacoma v. Bou- 
telle, 112 P. 661, 61 Wash. 434. 

98. Wash.—City of Tacoma v. Bou- 
telle, supra. 

99. Mich.—^People v. Detroit Citizens' 
St. R. Co., 74 N.W. 620, 116 Mich. 
132. 

60 C.J. p 342 note 10. 

1. N.Y.—^New York v. Dry Dock, etc., 
R, Co., 30 N.E. 663, 133 N.Y. 104, 
28 Am.S.R. 609. 

2. N.Y.—^New York v. Dry Dock, etc., 
R. Co., supra. 

3. N.Y.—New York v. Dry Dock, 
etc,, R. Co., supra. 

4. Ky.—South Covington & C. R. Co. 
V. City of Covington, 143 S.W. 28, 
146 Ky. 692, reversed on other 
grounds 36 S.Ct. 168, 236 U.S. 637, 
69 L.£d. 350, L<.R.A1916F 792. 


5. Ky.—South Covington & C. R. Co. 
V. City of Covington, 143 S.W, 28, 
146 Ky. 592, supra. 

6. Mo.—St. Louis & M. R. R. Co. 
V. City of Kirkwood, 60 S.W. 110, 
169 Mo. 239, 63 A.L.R. 300. 

7. CaJ.—Key System Transdt Co. v. 
City of Oakland, 13 P.2d 979, 124 
Cal.App. 733. 

60 C.J. p 344 note 36. 

8. N.Y.—^Brooklyn Crosstown R. Co. 

V. Brooklyn, 37 Hun 413. ' 

60 C.J. p 344 note 36. 

9- Cal.—^Los Angeles Ry. Corp. v. 
City of Dos Angeles, 108 P.2d 430, 
16 Cal.2d 779. 

60 C.J. p 844 note 87. 

Conflioting power of commission and 
mnnlclpallty 

(1) The regulation and operation of 
streetcars in City were a matter of 
general public concern and not a mu- 
nicipal affair within ' constitutional 
grant to chartered municipal corpora- 
tions of complete autonomy with re- 
spect to municipal affairs, and, hence, 
initiative ordinance requiring two- 
man operation of streetcars, even If 
considered as a police regulation, was 
inefCective as against conflicting or- 
der, permitting one-man operation, 
of railroad commission which had 
paramount power in the matter and 
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whose order acquired force of law, 
and the decision of the commission 
was conclusive on court with respect 
to question of comparative safety of 
one-man or two-man operation.—^Los 
Angeles Ry. Corp. v. City of Los An¬ 
geles, supra. 

(2) Whether one-man cars shall be 
operated on traction Unes, constitut- 
ing unified service in several cities 
and counties, is not a municipal af- 
fair beyond railroad commission's 
control, even though such cars are 
operated over line wholly within one 
City only.—Key System Transit Co. 
V. City of Oakland, 13 P.2d 979, 124 
CaJ.App. 733. 

10. N.Y.—Third Ave. Ry. Co. v. God- 
ley, 238 N.Y.S. 380, 227 App.Div. 
668 . 

11. U.S.—Shreveport Rys. Co. v. City 
of Shreveport, D.C.La., 37 F.2d 910, 
afflrmed, C.C.A., 38 F.2d 946, 69 
AL.R. 340, and certiorari denled 
60 S.Ct. 462, 281 U.S. 763, 74 L.Ed. 
1172. 

60 C.J. P 344 note 39. 

12. U.S.—Sullivan v. Shreveport, La., 
40 S.Ct 102, 261 U.S. 169, 64 L.Ed. 
205. 

60 C.J. p 344 note 40. 

13. S.C.—State v, Sloan, 26 S.B. 898, 
48 S.C. 21. 
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and passengers.l^ Regulations which require con- 
ductors to be licensed have been held to be reason- 

able.i5 

§ 167. -As to Equipment of Cars 

Within its powers, the regulatlng body may enact 
regulations which require a Street raliroad company to 
furnish its cars with such equipment as wiil tend to 
make their operation safer. 

Within its powers, the regulating body may en¬ 
act regulations which require a Street railroad com¬ 
pany to furnish its cars with such equipment as 
will tend to make their operation safer.^® Accord- 
ingly regulations have been enacted and held to be 
reasonable or valid which require proper and suit- 
able fenders to be piaced on the front of traction 
cars,^"^ which require headlights of designated 
strength to be carried.^S which require screens or 
vestibules on cars during the winter months to af- 
ford protection to the motormen and conductors,^^ 
or which require every streetcar to be provided with 
a stool as a seat for the motorman.^o It has also 
been held to be a reasonable regulation to require a 
Street railroad company to equip its cars with air 
or electric brakes,^! unless it clearly appears that 


there is no necessity for a more efScient brake than 
that already in use, 22 or that neither an air nor 
electric brake is more efficient than the one in 
use.22 

Under the federal Safety Appliance Act, the sec- 
tion of the statute requiring automatic couplers ap- 
plies to cars hauled by an electric locomotive on an 
interurban interstate railway,^^ but not to single 
self-propelled cars on such railways.^® The pro¬ 
visi on of the act excepting from the requirement of 
automatic couplings cars “used upon Street rail- 
ways'* is applicable only when the cars are in fact 
so used.2fi 

§ 168. -As to Movement and Speed of 

Cars 

A regulating body may make reasonable regulations 
with respect to the movements and speed of streetcars. 

It is within the power of the regulating body to 
make reasonable regulations with respect to the 
movements of streetcars,^'^ as by requiring cars 
to stop at specified places,28 such as before Cross¬ 
ing intersecting streets,29 or before reaching a rail- 


14. XJ.S.—City and County of San 
Franclaco v. Market Street Ry. Co., 
C.C.A.Cal., 98 F.2d 628, certiorari 
denied Market Street Ry. Co. v. 
City and County of San Francisco, 
69 S.Ct. 357, 305 U.S. 657, 83 L.Ed. 
426, rehearingr denied 69 S.Ct 460, 
306 U.S. 667, 83 L.Ed. 1062. 

60 C.J. p 346 note 42. 

16. Mass.—Caswell v. Boston EI. R. 

Co., 77 N.E. 380, 190 Mass. 627. 

60 C.J. p 345 note 43. 

16. S.C.—State v. Broad River Pow¬ 
er Co., 164 S.B. 637, 166 S.C. 207. 

60 C.J. p 346 note 45. 

Conditioii for oominl8slo]i’s determl- 
natioiL 

Objectlon that streetcars were un- 
satisfactory, leaked, and had flat 
wheels was for commissiones determi- 
nation, and could not be urged In 
opposition to enteringr satlsfaction 
of judgment requlringr operation of 
transportation system.—State v. 
Broad River Power Co., supra. 

17. La.—^Handy v. New Orleans Pub¬ 
lic Service, 120 So, 271, 10 La.App. 
72. 

60 C.J. p 345 note 47. 

18. Ga.—^Rome Ry. & Light Co. v. 
Kinsr, 117 S.E. 464, 30 Ga.App. 231. 

60 C.J. p 346 note 48. 


Specified Inteuslty under Standard 
VPltasfe 

An order requiring a headlight of 
a specified constant intensity under 
use of the Standard voltage on an 
interurban electric railroad does not 
require a flxed intensity irrespective 
of such Standard voltage, the require¬ 
ment belng merely that the headlight 
mechanism should be capable of af- 
fording the specified intensity.—^Terre 
Haute, etc,, Tract. Co. v. Puckett, 168 
N.B. 639, 94 Ind.App. 676. 

19. D.C.—-Washington Ry. & Electric 
Co. V. District of Columbla, 10 P.2d 
999, 56 APP.D.C. 134. 

60 C.J. P 346 note 49. 

20. Ky.—Silva V. City of Newport, 
150 S.W. 1024, 150 Ky. 781, 42 L.R. 
A,N.S., 1060, Ann.Cas.l914D 613. 

21. Mich.—^People v, Detroit United 
R. Co., 97 N.W. 36, 134 Mich. 682, 
104 Am.S.R. 626, 63 L.R.A. 746. 

60 C.J. p 346 note 51. 

22. Mich.—^People v. Detroit United 
R. Co., supra. 

60 C.J. p 347 note 52. 

23. Mich.—^People v. Detroit United 

R. Co., supra. 

24. U.S.—International R. Co. ▼. U. 

S. , N.T., 238 P. 317, 151 C.C.A. 333. 

61 C.J. p 1029 note 32. 
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25. U.S.—^International R, Co. v. U. 
S., supra. 

51 C.J. p 1030 note 33. 

26. U.S.—Spokane, etc., R. Co. v. U. 
S., Wash., 36 S.Ct. 668, 241 U.S. 
344, 60 L.Ed. 1037. 

51 C.J. p 1030 note 34. 

27. Cal.—^Wright v. Los Angeles Ry. 
Corporation, 93 P.2d 135, 14 Cal.2d 
168. 

Pa.—^Reading St. Ry. Co. v. Stump, 
Com.Pl., 39 Berks Co. 261. 

28. Minn.—LeVasseur v. Minneapolis 
St. Ry. Co., 21 N.W.2d 522, 221 
Minn. 205. 

60 C.J. p 347 note 57. 

Ordlnance held repeaJed 
Minn.—LeVasseur v. Minneapolis St. 
Ry. Co., supra. 

29. N.J.—Cape May, etc., R. Co. v. 
Cape May, 36 A. 678, 59 N.J.Law 
404, 36 L.R.A 657. 

60 C.J. p 347 note 58. 

mterarban. xailways 
An ordinance regulating the stop- 
page at Street Intersections. of cars 
on railways using the streets, does 
not apply to an interurban railway 
operating along its own right of way 
and incidentally Crossing streets.— 
Excelsior v. Minneapolis, etc., R. Co., 
122 N.W. 486, 108 Minn. 407, 133 Am. 
S.R. 455, 24 D.R.A.,N.S., 1035, 17 Ann. 
Cas. 550—51 C.J. p 1021 note 94. 
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road Crossing,30 and not to proceed until it has been 
ascertained that the way is ciear or prohibiting 
motormen from moving cars across the tracks of 
a steam railroad until the conductor crosses the 
tracks and signals the motorman to proceed,32 The 
regulating body may also make reasonable regula- 
tions prohibiting the starting of an elevated train 
until all persons on the platform, desiring to do so, 
have entered;33 or requiring that a car shall not 
pass any other car standing at a Crossing for the 
discharge or reception of passengers,®^ or that it 
shall slacken speed when approaching such a car;35 
or requiring a streetcar to stop on the approach of 
fire apparatus responding to a fire alann calljOO or 
requiring a streetcar entering a public square to 
tum to the right and pass around it37 

In addition, the regulating body may make rea¬ 
sonable regulations limiting the rate of speed at 
which cars may be run within municipal limits^s 
or in designated parts of the municipality.39 It has 
been held, however, that a regulation as to speed 
enacted in former years, when the motive power 
and other conditions were different, does not apply 


to company operating in later years by a different 
motive power and under different conditions.'*^ The 
law of the road as applied to vehicles on highways 
generally, and particularly as to motor vehicles, 
does not apply to Street railways in so far as com- 
pliance therewith by a streetcar is impossible.^i An 
ordinance may give a streetcar the right of way 
at a crossing.42 A regulation as to the movement 
of streetcars which, although intended to relieve 
traffic’ conditions, has the effect of excluding the 
railroad from a Street and thereby crippling its line 
is invalid,43 even though the city has reserved in the 
franchise a right to regulate the operation of the 
railway upon such Street."*^ 

§ 169. -As to Signals and Lookouts 

Regulations which require streetcars to have signat 
Ilghts and warning devices, and which require that the 
persons in charge shall keep a vigilant lookout have 
been heid reasonable. 

Regulations which have been held reasonable in¬ 
clude those requiring streetcars to have signal lights 
on the front and rear,^^ or a good and sufficient 
headlight at certain hours and requiring suitable 


sa Ala.—Montgomery St. R. Co. v. 

Lewls, 41 So. 736. 148 Ala. 134. 

60 C.J. p 347 note 69. 

31. Ala.—^Montgomory St. R. Co. v. 
Lewis. supra. 

Mich.—Philip V. Heraty, 97 N.W. 963, 
100 N.W. 186, 136 Mlch. 446. 

32. Wis.—^BartholTmaus v. Mllwau- 
kee Electric R., etc., Co., 109 N.W. 
143, 129 Wis. 333. 

60 0.1*. p 847 note 61. 

83. T7.S.—^Lauterer v. Manhattan R. 

Co., N.T., 63 C.C.A. 88, 128 F. 640. 
60 C.J. p 347 nrte 62. 

34. N.T.—Criven v. International R. 
Co., 91 N.r.S. 626, 100 App.Dlv. 
157. 

60 C.J. p 347 note 63. 

35. U.S.~*T)etroit United R, Co. v. 
Nicholy, Mlch., 91 C.C.A. 257, 165 
F. 289. 

36. Mlan.—^McCabe v. Duluth St. Ry. 
Co., 220 N.W. 162, 176 Minn. 122. 

60 C.;. p 347 note 65. 

37- Pa.—City of Baston Mlller, 
108 A. 262, 265 Pa. 25. 

60 C.J. p 847 note 66. 

86. Cal.—Wright v. Los Angeles Ry. 
Corporation, 93 P.2d 135, 14 Cal.2d 
168. 

Ind.—^Bonham v. Citizens* St. R. Co., 
62 N.E. 996, 158 Ind. 106. 

Mo.—Marczuk v. St. Louis Public 
Service Co., 196 S.W.2d 1000, 855 
Mo. 536. 


W.Va.—Wheellng, etc., R. Co. v. Trl- 
adelphla, 62 S,B. 499, 68 W.Va. 499, 
4 L.R.A.,N.S., 321. 

60 C.J. p 348 note 67. 

Speed, of vehldes 

As a general rule regrulatlons wlth 
respect to the speed of vehicles do 
not apply to streetcars. 

Ga,—Georgia Power Co. v, Clark, 25 
S.E.2d 91, 69 Ga.App. 273—Kirk 
V. Savannah Electric & Power Co., 
178 S.E. 470, 60 Ga.App. 468. 

Tex.—^Northern Texas Traction Co. v. 
Weed, Civ.App., 297 S.W. 634, re- 
versed on other grounds, Com.App., 
300 S.W. 41. 

60 C.J. p 348 note 67 [d]. 

39. Mo.—^Petty v. Kansas City Pub¬ 
lic Service Co., 198 S.W.2d 684, 365 
Mo. 824. 

60 C.J. p 349 note 68. 

Oongested or hnslness dlstrlcts 

An ordinance prescribing speed lim- 
Its of streetcars in congested distrlct 
was not in condiet wlth, or impliedly 
repealed by, a later ordinance pre¬ 
scribing a different speed llmit for 
streetcars in a business distrlct.— 
Petty V. Kansas City Public Service 
Co., supra. 

Intersectloxi 

,Condltlon imposed by commisslon, 
when it made a resolution grivlng 
Corporation which operated Interur- 
ban electric trains permlssion to con- 
nect track circults with traffle control 


System at certain Intersectlon in city, 
that trains should not exceed a cer¬ 
tain speed at dntersection, although 
not embodled in resolution, was bind- 
ing on Corporation.—^Holder v. Key 
System, 200 P.2d 98, 88 Cal.App.2d 
925. 

40. Ind.—^Bonham v. Cltlzens’ St. R. 
Co., 62 N.E. 996, 158 Ind. 106. 

60 C.J. p 349 note 69. 

Bepeai of ordinance held not ImpUed 
N.Y.—^Martineau v. Rochester R. Co., 

' 30 N.Y.S. 778, 81 Hun 263. afllrmed 
41 N.E. 90, 146 N.Y. 376. 

43 C.J. p 566 note 42. 

41. Pa.—Valley Rys. v. City of Har- 
rlsburg, 124 A. 644, 280 Pa. 385. 

60 C.J. p 350 note 74. 

42. Tex.—^Havlns v. Dallas Railway 
& Terminal Co., Glv.App., 180 S.W. 
2d 878, error refused. 

43. Pa.—^Valley Rys. v. City of Har- 
rlsburg, 124 A. 644, 280 Pa. 385. 

60 C.J. p 349 note 70. 

44. Pa.—^Valley Rys. v. City of Har- 
rlsburg, supra. 

60 C.J. p 349 note 71. 

45. Mich.—^McGee v. Consolidated 
St. R. Co., 60 N.W. 293, 102 Mich. 
107, 47 Am.S.R. 507, 26 L.RA 300. 

60 C.J. p 350 note 76. 

46. Tex.—San Antonio St. R. Co. v. 
Mechler, Civ.App., 29 S.W. 202, af- 
firmed 30 S.W. 899, 87 Tex. 628. 
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and seasonable warning to be given of the approach 
of streetcars to crossings,47 as by requiring the cars 
to be provided with suitable gongs or belis which 
shall be sounded before reaching crossings of 
streetSj^S or steam railroads,^® or when approaching 
other vehicles,^® or when the streetcar is about to 
pass another car going in the opposite direction at 
a point where it is permissible for passengers to 
alight from or to board a car.^i 

Lookouts; vigilance, When within the powers of 
the regulatory body52 regulations have been held val- 
id which require the persons in charge of a street¬ 
car to exercise due care with respect to keeping a 
lookout,52 or which require that the persons in 
charge of a streetcar shall keep a vigilant lookout 
for obstructions on the track,54 or for teams and 
persons on foot, especially children either on the 
tracks or moving toward them,56 and shall stop 
the car in the shortest time and space possible,^® 
on the first appearance of any obstructioni^ or on 
the first appearance of danger to a team, person, 
or vehicle.i2 Such a regulation is not extraordinary 
or unreasonabIe,i2 even though the care required 


under it is greater than that imposed on the Street 
railroad by the common law;^® nor is it unreason- 
able in requiring to stop on the first sign of 
danger,or in requiring the stopping without speci- 
fying that due regard for the safety of passengers 
be taken.i2 Similarly, regulations have been held 
reasonable which require persons in charge of a 
streetcar to exercise ali possible care and vigilance 
on approaching a curve, ^2 or another car which has 
stopped for the purpose of receiving or letting off 
passengers®^ or for any other purpose,®® since those 
in charge of the approaching car are in absolute 
control thereof.®®. 

Interurhan railroads. An interurban railroad is 
under a duty to give such signals as are required by 
the exercise of due care under the circumstances 
involved.®^ Ordinarily, signal statutes in terms ap- 
plicable only to steam railroads do not apply to elec- 
tric interurban railroads.®® Where, however, there 
are other statutes making electric roads subject to 
the same duties as steam roads, the former are 
within signal provisions;®® and, where an electric 
interurban railway is obligated to equip its cars with 


47. Colo.—^Denver City Tramway Co. 
V. Martin. 98 P. 836, 44 Colo, 324. 

60 CJ. p 350 note 78. 

General regraatLon 
City ordinance requiring- driver of 
a vehicle making a turn to left to ex- 
tend his arm outward at full length 
from his body at rlght angles dld not 
apply to streetcar.—^Flanagan v. Ok- 
lahoma Ry. Co., 206 P.2d 190, 201 
Okl. 362. 

48. Cal.—Schneider v. Market St. R. 
Co., 66 P. 734. 134 Cal. 482. 

60 C.J. p 350 note 79. 

48- Tex.—Gulf, etc., R. Co. v. Holt, 
70 S.W. 591, 30 Tex.Civ.App. 330. 

60. Mo.—^Hale v. St. Joseph Ry., 
Light, Heat & Power Co., 230 S.W. 
113, 287 Mo. 499. 

60 C.J. p 350 note 81. 

51. Mo.—^Marczuk v. St. Louls Pub¬ 
lic Service Co., 196 S.W.2d 1000, 
355 Mo. 536. 

62- Tex.—^Dallas Ry. & Termlnal Co. 
V. Bankston, Civ.App., 33 S.W.2d 
500, reversed on other grounds, 
Com.App., 61 S.W.2d 804, 

60 C.J. p 350 note 83. 

63. Tex.—^Dallas Railway & Terml¬ 
nal Co. V. Price, Civ.App., 94 S.'W’.2d 
884, afflrmed 114 S.W.2d 869, 131 
Tex. 319. 

Ordlnanoe deflalag '‘due oare’’ as 
that which person of ordlnary pru- 
dence would use in same or similar 


circumstances was valid and merely 
declaratory of common law.—^Dallas 
Railway & Termlnal Co. v. Price, su¬ 
pra. 

54. U.S.—^Illinois Termlnal R Co. v. 

Feltrop, C.C.AMO., 130 F.2d 982. 
Tex.—^Dallas Ry, & Termlnal Co. v. 

Bankston, Com.App., 51 6.W.2d 304. 
60 C.J. p 350 note 84. 

65. Mass.—Caswell v. Boston EI. R. 

Co., 77 N.B. 380, 190 Mass. 627. 

60 C.J. p 350 note 85. 

56. U.S.—Illinois Termlnal R. Co. v. 

Feltrop, C.C.AMO.. 130 F.2d 982. 

60 C.J. p 350 note 86. 

Begree of care 

In determining whether ordinance 
requiring motormen to stop car “in 
shortest time and space possible" on 
appearance of danger is Invalid as 
exacting hlgher degree of care than 
common-law rule of ordlnary care, 
ordinance should be considered with 
rule with respect to care to passen¬ 
gers, and the ordinance is not invalid 
as exacting a hlgher degree of care 
than common-law rule of ordlnary 
care, and is suflaciently specific.— 
Dallas Ry. & Termlnal Co. v. Banks¬ 
ton, Tex.Com.App., 51 S.W.2d 304. 

67. Minn,—Gray v. St Paul City R. 

Co., 91 N.W. 1106, 87 Minn. 280. 
Mo.—Murphy v. I/indell R. Co., 64 S. 
W. 442, 153 Mo. 262. 

58. U.S.—Illinois Termlnal R. Co. v. 

Feltrop, C.C.A.MO., 180 P.2d 982. 
60 C.J. p 350 note 88. 

293 


59. Mo.—State ex rei. Vogrt v. Reyn¬ 
olds, 244 S.W. 929, 295 Mo. 375. 

60 C.J. p 351 note 89. 

60. Tex.—^Dallas Ry. & Termlnal Co. 
V. Bankston, Civ.App., 33 S.W.2d 
600, reversed on other grounds, 
Com.App., 51 S.W.2d 304, 

60 C.J. p 351 note 90. 

61. Tenn.—Memphis St. Ry. Co. v. 
Haynes, 81 S.W. 374, 112 Tenn. 712. 

62. Minn.—Q-ray v. St Paul City Ry. 
Co., 91 N.W. 1106, 87 Minn. 280. 

Mo.—Spencer v. St Louis Transit 
Co., 121 S.W. 108, 222 Mo. 310. 

63- Ohio.—Leis v. Cleveland Ry. Co., 
128 N.B. 73, 101 Ohio St 162. 

60 C.J. p 351 note 95. 

64. Ohio.—^Lela v. Cleveland Ry. Co., 
supra. 

65. Ohio.—^Lels v, Cleveland Ry. Co., 
supra. 

66. Ohio.—^Lels v. Cleveland Ry. Co., 
supra. 

67. Ala.—Birmingham R. Light etc., 
Co. V. Ozbum, 66 So. 699, 4 Ala-App. 
399. 

51 C.J. p 1041 note 1. 

68. HL—^Kammann v. St Louis, eta, 
R. Co.. 173 I11.APP. 277. 

51 C.J. p 1044 note 80. 

69. Utah.—Shortino v. Salt Lake, 
etc., R. Co., 174 P. 860, 62 Utah 
476. 

51 <XJ, p 1044 note 81. 
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signalling devices ordinarily used only by steam en- 
gines, or the equivalent of such devices, it must obey 
the statutory requirements as to operatiori of such 
devices.*^® Under a statute imposing the duties of 
blowing the whistle or ringing the bell in certain 
designated situations on “the engineer or other per- 
son having the control of the running of a locomo- 
tive on any railroad,** the statutory duty does not 
exist with respect to an electric railroad.*^! Where 
the statute requires signals to be sounded by a rail- 
road train at a specified distance from a Crossing, 
it has been held that the statutory duty is inap- 
plicable to a single electric car run on an inter- 
urban railroad.'^^ a general lookout statute is appli- 
cable to electric interurban railroads.^^ 

§ 170. -As to Roadbed and Tracks 

The regulating body may enact reasonable regula- 
tfons with respect to the condition of the roadbed and 
tracks of a Street railroad company. 

The regulating body may enact reasonable regu- 
lations with respect to the condition of the roadbed 
and tracks of a Street railroad company,as by re- 
quiring that it shall sprinkle or water its tracks, so 
as to lay the dustj^^s clean the streets between its 
rails,*^® or keep the tracks free from ice and snow;'^'^ 
or by granting the right to sprinkle sand on the 
tracks during a certain season;'78 or by prohibiting 
the placing of salt on the tracks except at certain 


placesj® Reasonable regulations may also be en- 
acted requiring Street railroad companies to make 
changes in roadbeds, where required by the im- 
proved conditions of the street.^o 

Fencing right of way, A statutory regulation re¬ 
quiring the right of way of a railroad to be fenced, 
even if otherwise applicable, does not apply to the 
tracks of a Street railroad along a public high- 
way,st but an interurban railroad comes within the 
terms of a statute requiring railroads to fenee their 
tracks passing through cultivated fields, even though 
such railroad also operates over a public road.^^ 

Lighting streets. Regulations have been pro- 
mulgated requiring Street railways to light the 
streets along which its cars operate-^S 

§ 171. Rules and Regulations of Company 

In the absence of a statute or ordinance to the con- 
trary, a Street railroad company has the right, and is 
under a duty, to adopt reasonable rules and regulations 
with respect to the conduct of Its buslness and the 
running of Its cars. 

In the absence of a statute or ordinance to the 
contrary,84 a Street railroad company has the 
right, and is under a duty,86 to adopt reasonable 
rules and regulations with respect to the conduct 
of its business and the running of its cars, both for 
the safety and comfort of its passengers,^'^ and for 


70. lowa.—Swisher v. Interurban R. 
Co., 130 N.W. 404. 161 lowa 384. 
388. 

61 C.J. p 1044 note 88. 

71. Ala.—Birmlngham R. Llffht, ete,, 
Co. V. Ozbum, 66 So. 699. 4 Ala.App. 
399. 

60 C.J. p 360 note 78 [a]—61 C.J. p 
1044 note 86. 

72. Mo.—^Hudson v. Southwest Mis- 
souri R. Co., 169 S.W. 9, 173 Mo. 
App. 611. 

61 C.J. p 1046 note 87. 

73. Ark.—Ft. Smlth Light, etc., Co. 
V. Phillips. 206 S.W. 453. 136 Ark. 
310. 

74. Mass.—^Hawkes v. Metropolitan 
Transit Authority, 102 N.E.2d 409, 
328 Mass. 140. 

60 C.J. p 361 note 2. 

75. Mlnn.—City of St. Paul v. St. 
Paul City Ry. Co.. 130 N.W. 1108, 
114 Mlnn. 260, 36 L.R.A.,]Sr.S.. 236, 
Ann.Cas.l912B 1136. 

60 C.J. p 361 note 3. 

76. 111.—Chicago v. Chlcago Union 
Traction Co., 66 N.EJ. 243, 199 111. 
269, 69 L.R.A 666. 

60 C.J. p 362 note 4. 


77. N.Y.—^Broadway, etc., R. Co. v. 
New York, 1 N.Y.S. 646, 49 Hun 
126. 

60 C.J. p 362 note 6. 

78. N.Y.—^Dry Dock, etc., R. Co. v. 
New York, 47 Hun 221. 

60 C.J. p 362 note 6. 

79. N.J.—Consolidated Traction Co. 
V. Blizabeth, 34 A. 146, 68 N.J.Law 
619, 32 L,R.A. 170. 

60 C.J. p 352 note 7. 

80. 111.—^People V. Chlcago City Ry. 
Co., 166 N.E. 781, 324 111. 618. 

Belooatlon. 

Contract under which Street rail¬ 
road occupied streets was subject to 
Power of municipality to compel re- 
location of tracks for public conve- 
nlence, and approval of locatlon of 
tracks did not estop city to demand 
relocation.—^People v, Chicago City 
Ry. Co., supra. 

81. Wis.—^Henke v. Milwaukee Elec¬ 
tric R. & Light Co., 133 N.W. 1107, 
147 Wis. 661. 

82. Mo.—^Riggs v. St. Prancois Coun- 
ty R. Co., 96 S.W. 707, 120 Mo.App. 
335. 

60 C.J. p 362 note 10. 

294 


83. Mass.—Wellesley v, Boston, etc,, 
R. Co., 74 N.E. 356, 188 Mass. 260. 

60 C.J. p 362 note 12. 

84. Ky.—Commonwealth v. South 
Covington & C. St. Ry. Co., 205 S. 
W. 681, 181 Ky. 469, 6 AL.R. 118. 

Mont.—Robinson v. Helena Light, 
etc., Co., 99 P. 837, 38 Mont 222. 

85. N.J.—Higbee v. Atlantic City & 
Shore R. Co., 32 A.2d 687, 130 N. 
J.Law 282. 

60 C.J. p 353 note 19. 

The pnrpose of the traffl .0 act em- 
powering a Street railroad company 
to establish certain Street Intersec- 
tions or other points as regular stops 
is the avoidance of collislons and oth- 
e!r hazards Incident to movement of 
vehicles upon public streets and 
hlghways.—Higbee v. Atlantic City 
& Shore R. Co., supra. 

88. N.Y.—^Montgomery v. BufCalo 
Ry. Co., 68 N.E. 770, 166 N.Y. 139 
—^Ketehum v. New York City R 
Co., 103 N.Y.S. 486, 118 App.Div. 
248. 

87. N.Y.—^Montgomery v. BufCalo 
Ry. Co., 68 N.B. 770, 166 N.Y. 139 
—^Ketehum v. New York City R 
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its own protection;88 but in some jurisdictions the 
approval of a designated board is required before 
rules and regulations by the company may be put 
into effect.89 Among regulations which have been 
adopted by the company and upheld are those limit- 
ing the number of passengers that may ride on a 
car at any one time,80 those prohibiting passengers 
from riding on platforms of its cars,8l and those 
designating the stopping places for its cars,®^ and 
prohibiting persons to board its cars uhtil they have 
come to a stop at the designated stopping place.83 
The company may not promulgate and enforce rules 
which are arbitrary and illegal nor can it avoid 
the requirements of a statute under color of its 
right to make and enforce reasonable rules and 
regulations for the conduct of its bi!isiness.85 

§ 172. Penalties for Violation of Regulations 

A penalty may be imposed for a violation of a valid 
regulation by a streetcar company or its employees. 

In order to enforce regulations promulgated or 
enacted by the regulating body, penalties have been 
frequently provided for violations thereof by the 


company or its employees,8® recoverable in many in- 
stances by an action against the offending railway 

company.87 

§ 173. Acceptance of Regulations 

A Street railroad company need not accept a rea¬ 
sonable regulation in order to make It binding on the 
company. 

A reasonable regulation of a regulatory body is 
binding on a Street railroad company whether or 
not accepted by the company.8 8 

§ 174. License Fees and Taxes 

The legislature or municipal government may Im- 
pose a fee or tax on a Street railroad company. 

A fee or tax imposed by the legislature or by the 
municipal government may consist of a fixed fee 
for each car operated,89 of a certain percentage of 
the annual earnings of the company,^ or both;2 
or it may consist of a fixed sum to be paid an^ 
nually,8 in some instances for each mile of railroad 


Co-. 103 N.T.S. 486, 118 App.Div. 
248. 

88. N.T.—Ketchum v. New York 
City R, Co., supra- 

89. Wash.—^McGilvra v. Seattle 
Electric Co., 111 P. 896, 61 Wash. 
38, Aiin.Cas.l912B 1020. 

60 C.J. p 353 note 23. 

90- Ky.—Commonwealth v. South 
Covlngrton & C. St. Ry. Co., 206 S. 
W. 681, 181 Ky. 469, 6 A.Lr.R. 118. 

91. N.T.—^Montffomery v. Buffalo 
Ry. Co., 68 N.E. 770, 166 N.Y. 139. 

92. Mo.—^Lesser v. St. Louls, etc., 
R. Co., 85 Mo.App. 326. 

60 C.J. p 364 note 26. 

93. Mo,—^Lesser v. St. Louls, etc., 
Ry. Co., supra. 

60 C.J. p 354 note 27. 

94. N.T.—Jenklns v. Brooklyn 
Heigrhts R. Co., 61 N.T.S. 216, 29 
App.Biv. 8, 6 N.Y.Ann.Cas. 316, re- 
argrument denled 51 N.Y.S. 868, 30 
APP-DIv. 622. 

95. N.Y.—Charbonneau v. Nassau 
Electric R. Co., 108 N.T.S. 105, 123 
App.Div. 531. 

96. N.Y.—^Levlne v. Interborough 
Rapid Transit Co., 267 N.T.S. 616, 
143 Misc. 896. 

60 C.J. p 353 note 14. 

Xnteut 

Under law penalizingr common car- 
rier officers vlolating: orders of Public 


.Service Commission, defendant*s in- 
tent is immaterial.—^People v. Demp- 
sey, 167 N.Y.S. 810, 180 App.Div. 765, 
afflrmed 120 N.E. 146, 224 N.Y. 140. 

SiLbway trains 

Provision for penalty for violation 
of regulations as to stopping and 
maintalning gates or vestibulo doors 
was applicable to subway trains.— 
Levine v, Interborough Rapid Trans¬ 
it Co., 257 N.T.S. 616, 143 Misc. 896. 

97. N.Y.—^Levine v. Interborough 
Rapid Transit Co., supra. 

60 C.J. p 353 noxe 15. 

Fleading 

Injured passenger did not establish 
case for imposition of penalty on 
railroad, where petition merely al- 
leged car door was not held open by 
catch or spring.—Levine v. Interbor¬ 
ough Rapid Transit Co., supra. 

Burden of proof 

Injured passenger has burden, on 
application for order directlng pay- 
ment of penalty, to show that rail¬ 
road violated statute.—^Levine v. In¬ 
terborough Rapid Transit Co., 257 N. 
Y.S. 616, 143 Misc. 896. 

98. Mo.—-Meyers v. St. Louis Trans¬ 
it Co., 73 S.W. 379. 99 MoJVpp. 363. 

60 C.J. p 350 note 86 [a]. 

99. 111.—City of Chicago v. Chlcago 
& O. P. E, R. Co.. 104 N.E. 240, 261 
111. 478. 

60 C,J. p 358 note 74—26 aj. p 1034 
note 18 [a]. 


1. Ariz.—City of Phoenix v. Moore, 
113 P.2d 935, 67 Ariz. 350. 

60 C.J. p 358 note 75. 

Substltatlon of busses 
A Utilities company which had ma- 
terially reduced its Street railroad 
track mileage and had substituted 
busses with mileage in excess of 
original track mileage, was not, with 
respect to its bus lines, engaged in 
operating a “Street railroad" within 
statute making Street railroad Corpo¬ 
ration subject to gross receipts tax.— 
State v. York Utilities Co., 45 A.2d 
634, 142 Me. 40. 

Passengen ezempt ftom sales tax 

An amended statute, which after 
imposition of tax on Services of com¬ 
mon carriers and other Utilities, pro¬ 
vides that tax shall not apply to in¬ 
terstate movements of freight and 
express or to Street railway fares, 
exempts passengers using different 
kind of vehicles employed in Street 
railway system, such as trolley 
coaches and gasoline busses, from 
payment of tax.—^Utah Llght & Trac- 
tion Co. V. State Tax Commission of 
Utah, 68 P.2d 759, 92 Utah 404. 

2. N.T.—New York v. Dry Dock, 
etc., R. Co.. 19 N.E. 420, 112 N.T. 
137. 

60 C.J. p 359 note 76. 

3. Ala.—^Anniston Electric & Gas Co. 
V. State, 67 So. 843, 12 Ala.App. 
624. 

60 C.J. p 359 note 77* 
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constructed,^ or of a fixed sum for every pay pas- 
senger carried;^ or it may consist of a tax or fee 
based on both mileage and eamings.® Under some 
provisions the license tax on the earnings of a 
Street railroad company attaches to the earnings of 
the entire line, including that part which extends 
beyond the city limits,^ but under other provisions 
it is otherwise.8 An agreement that a Street rail¬ 
road company shall pay a certain per cent of its 
net income in such manner as the “legislature may 
thereafter direct” does not fix any obligation on the 
company to pay such amount, until the legislature 
by further legislation directs the manner of pay- 
ment® 

§ 175 . -Power and Right to Tax 

The business of operating a Street railroad Is one 
which may properly be subjected to the payment of a 
license fee or tax, and the amount of such fee or tax 
shouid be reasonable. 

The business of operating a Street railroad is one 
which may properly be subjected to the payment of 
a license fee or tax,iO which is a fee or tax exacted 
in exchange for the privilege of operating cars 
upon streets subject to the control of the munici- 


pality;ii and, in the absence of any contract pro- 
vision between the municipality and the company,^2 
a Street railroad company is not exempted from 
the payment of such fee or tax by the mere fact that 
it has been granted an exclusive right over the 
streets,^ 3 or by the fact that its property is taxed 
on an ad valorem basis nor does the payment of 
a license fee or tax exempt the company from the 
payment of an ad valorem tax on its property 
nor does the imposition of such a license tax and 
a tax on the property of the railway constitute 
double taxation in violation of constitutional pro- 
hibitions.^® On the other hand, a statute imposing 
a general corporate or privilege tax on corporations, 
not otherwise specifically required to pay a license 
tax, does not apply to a Street railroad which has 
paid a license tax under the terms of another stat- 
ute.i7 

In the absence of constitutional restrictions, such 
fee or tax may be imposed directly by the leg¬ 
islature,or the legislature may delegate such au- 
thority to the municipality,pursuant to, and in 
conformity with, which authority the municipality 
may act^o 


4. 111.—Chicago Gen, R. Co. v. Chi- 
cago, 62 N.B. 880. 176 111. 253, 68 
Am.S.11. 188. 66 L..H.A. 959. 

60 C.JT. p 358 note 78. 

5. Mo.—City of St Louls v. United 
Rys. Co. of St Louis. 174 S.W. 
110, 263 Afo. 508, error dlsmlssed 
36 S.Ct 550, 241 U.S. 647, 60 Li.£d. 
1220. 

60 C.J. p 359 note 79. 

6- Tex.—Ballas Consol. Electric St. 
Ry. Co. V. State, Civ.App., 118 S, 
W. 879, affirmed 120 S.W. 997, 102 
Tex. 670. 

60 C.J. p 359 note 80. 

7. Ohlo.—Cincinnati v. Mt. Auburn 
Cabi e R. Co., 11 Ohlo Dec., Re- 
prlnt, 667, 28 Clnc.Li.Bul. 276. 

60 C.J. p 359 note 81. 

8. Md.—^Baltimore Union Pass. R. 
Co. V. Baltimore, 18 A. 917, 71 Md. 
405. 

60 C.J. p 359 note 82. 

9. T^.Y .—New York v. Manhattan R. 
Co., 37 N.B. 494, 143 N.Y. 1. 

60 C.J. p 359 note 83. 

10. Minn.—^Minneapolis St Ry. Co. 
V. City of Minneapolis, 40 N.W.2d 
853, 229 Minn. 502, appeal dls- 
missed 70 -S.Ct 574, 339 U.B. 904, 94 
LwEd. 1335. 

60 C.J. p 854 note 81. 


Traokless troUeys 
<1) Companles transportlngr Pas- 
sengers by means of gasollne motor- 
busses and trackless trolley busses 
were not Street railroad companles 
and, hence, were not taxable under 
statutes relatlngr to public Utilities. 
—^Akron Transp. Co. v. Glander, 99 
N.E.2d 493, 155 Ohio St 471. 

(2) The statute relating* to licens- 
ing of vehlcles discloses legislative 
Intent to tax ali vehlcles withln def- 
inition of a “Street and suburban 
bus" notwlthstanding some vehlcles, 
such as trackless trolley coaches, do 
not come withln classiflcatlon of mo¬ 
tor vehlcles, trailers, or semitrailers. 
—^Dallas Ry. & Terminal Co. v. Gen- 
tle, Tex.Clv.App., 218 S.W.2d 259, er^ 
ror refused. 

(3) Electrlcally operated trackless 
trolley coaches were properly sub¬ 
jected to registration and license 
fees under the statute as “Street and 
suburban busses;'* and an electrlcal¬ 
ly operated trackless trolley coach is 
not withln the exemptlon from regis¬ 
tration In favor of vehlcles merely 
operating across a hlghway or in fa¬ 
vor of certain implements of hus- 
bandry.—Dallas Ry. & Terminal Co. 
V. Gentle, supra. 

11. U.S.—^People of State of New 
York ex rei. Brooklyn City R. Co. 
y. State Board of Tax Com*rs, N. 
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Y., 25 S.Ct. 718, 199 U.S. 48, 60 L. 
Ed. 79. 

60 C.J. p 354 note 32. 

12. La.—^New Orleans v. Orleans R. 
Co., 7 So. 59, 42 Lia.Ann. 4, 21 Am. 
S.R 365. 

60 C.J. p 354 note 33. 

13. lowa.—State v. Herod, 29 lowa 
123. 

60 C.J. p 364 note 34. 

Mo.—^Kansas City v. Corrigan, 
18 Mo.App. 206. 

15. Mlch,—Detrolt United R. Co. v. 
State Tax Com*rs, 98 N.W. 997, 136 
Mlch. 96. 

60 C.J. p 354 note 36. 

16. Va.—Newport News, etc., R. etc., 
Co. V. Newport News, 40 S.B. 646, 
100 Va. 167. 

17. Ala.—Montgomery Traction Co. 
V. State, 44 So. 641, 150 Ala. 664. 

18. Mlss.—Gulfport & M^ C. Trac¬ 
tion Co. V. City of Biloxi, 88 So. 
173, 125 Mlss. 626. 

60 C.J. p 354 note 39. 

19. Colo.—^Denver City R. Co. v. 
Denver, 41 P. 826, 21 Colo. 350, 62 
Am.e.R. 239, 29 Li.R.A. 608. 

60 C.J. p 365 note 40. 

20. Va.—Newport News, etc., R., 
etc., Co. V. Newport News, 40 S.E. 
645, 100 Va. 167. 

60 C.J. p 355 note 42. 



83 C.J.S. 


STREET RAILR0AD3 


§ 175 


A municipality cannot impose a license fee or 
tax which affects existing rights;^^ but a contract 
conferring the right to operate a Street railroad 
without dispensing with the payment of a license is 
not impaired by the exaction of such a license,22 
and, where the grant is for a term of years on pay¬ 
ment of a stated license fee, the company is not 
liable for such fee after the term has expired, with¬ 
out a renewal.22 A license tax may be imposed by 
a municipality on a Street railroad company, on the 
business done in such municipality, although the 
lines of the company extend beyond the municipal 
Iimits,24 tmt not in so far as the Street railroad does 
an interurban business similar to that of steam rail- 
roads;^^ and it has been held that such a tax can¬ 
not be imposed on a company which does not oc- 
cupy a Street subject to the control of the munici¬ 
pality, although it is within the municipal limits,^^ 
as where its tracks are located only upon private 
property or tumpike roads acquired by the company 
by purchase or condemnation.27 

License fee or tax as condition to grant or con¬ 
senti Under its power to grant or consent to the 
construction and operation of a Street railroad in 
the streets, a municipality may, as a condition to 
such grant or consent, require that the company 
shall pay a license fee or tax;28 and if the com¬ 
pany accepts the grant burdened with such a con¬ 


dition, it accepts also the condition and makes a 
complete and valid contract with respect to the 
license fee or tax imposed, although other com- 
panies operating cars in the same municipality are 
required to pay lower fees.30 Where there are 
constitutional prohibitions against a municipality 
granting exemptions from taxation, the municipality 
has no power to contract that a specified license tax 
to be paid by the railway shall be in lieu of ali 
taxes other than ad valorem taxes on its realty 
and personalty.^^ 

The liability for such fee or tax attaches to a 
successor or lessee company which acquires the lines 
and assumes the obligations of the company to 
which the grant was made,^2 the liability thus at- 
taching in some jurisdictions, even though the lease 
is silent with respect thereto;23 in the latter case 
the liability of the lessee for the license tax attaches 
only as to that accruing subsequent to the lease but 
not as to fees which have accrued against the lessor 
prior to the lease.^* 

Purpose of fee or tax^ Although it has been 
stated that, under its general police power, a mu¬ 
nicipality has no power to impose a license fee 
on cars of a company operating under an existing 
franchise,25 it is more generally held that a munici¬ 
pality may, under its general police powers, impose 


Sl. Ohlo.—City of Cinciijnatl v. Cin¬ 
cinnati St. Ry. Co., 187 N.B. 812, 
45 Oliio App. 511. 

60 C.J. p 856 note 52. 

Xa}iULctlo& 

Street railway was entitled to In- 
Junction restrainlng clty from en- 
forcement of license ordinance 
against It, under persistent threat of 
prosecution, where such ordinance 
vlolated contractual righta of com¬ 
pany under franchise.—City of Cin¬ 
cinnati V. Cincinnati St. Ry. Co., su¬ 
pra. 

Duxesfl 

Street railway could recover from 
City license tax paid under duress, 
where clty had no authorlty to Im¬ 
pose such tax, but could not recover 
Interest thereon.—City of Cincinnati 
y. Cincinnati St Ry. Co., supra. 

BlscrlxniuatloxL 

Pact that one clty exacts. for priv- 
ilege of operating Street railway, per- 
centage on gross recelpts, while an- 
other City does not, does not consti¬ 
tute i|ndue discrimlnation in favo*^ of 
one locality and against the other.— 
City of Seattle v. Puget Sound Trac- 
tion, Lilght & Power Cou, 174 P. 464, 
108 Wash. 41. 


22. Kan.—Wyandotte v, Corrigan, 10 
P. 99, 35 Kan. 21. 

La.—New Orleans v. New Orleans 
City, etc., R. Co., 4 So. 512, 40 La. 
Ann. 587. aiflrmed 12 S.Ct 406. 143 
U.S. 192, 36 L.Ed. 121. 

23. Ohlo.—Cincinnati Inclined Plane 
R. Co. v. Cincinnati, 44 N.E. 327. 62 
Ohio St $09. 

24. 111.—City of Canton v. Illinois 
Cent Electric Ry., 111 N.E. 1007, 
272 111. 806. 

60 C.J. p 856 note 55. 

25. 111.—City of Canton v. Illinois 
Cent Electric Ry., 111 N.E. 1007, 
272 111. 306. 

Mlss.—Gulfport & Mississlppi Trac- 
tion Co. V. Robertson, 92 So, 231, 
129 Miss. 322. 

26. Md.—Baltimore v. Baltimore, 
etc., R. Co., 35 A. 17. 84 Md. 1. 33 
L.R.A. 603. 

27. Md.—Baltimore v, United R,. 
etc., Co.. 68 A. 557, 107 Md. 260, 14 
L.R.A.,N,S., 806—^Baltimore v. Bal¬ 
timore, etc., R. Co., 36 A. 17, 34 Md. 
1, 33 Lr.R.A. 503. 

2a 111.—Chicago General R. Co. v. 
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Chicago. 52 N.E. 880, 176 111. 258, 
68 Am.S.R. 188, 66 L.R.A. 959. 

60 C.J. p 355 note 43. 

29. Pa.—City of McKeesport v. Mc- 
Keesport & R. P. Ry. Co., 97 A. 184, 
252 Pa. 142. 

60 C.J. p 355 note 44. 

30. 111.—^Byrne v. Chicago General 

R. Co., 48 N.B. 703, 169 IlL 75. 

31. Ky.—South Covington & C. St 
Ry. Co. V. Henkel & Sullivan, 14 

S. W.2d 1068, 228 Ky. 271, 

60 C.J. p 355 note 47. 

32. N.J.—Jersey City v. North Jer- 
sey St R. Co., 61 A. 95, 72 N.J.Law 
383—^Jersey City v. Consolidated 
Traction Co., 67 A. 446, 70 N.J.Law 
364. 

33. N.T.—Mayor, etc., of New York 
V. Twenty-Third St. Ry. Co., 21 N. 
E. 60, 118 N.Y. 311. 

60 C.J. p 356 note 50. 

34. N.T.—City of New York v. Thlrd 
Ave. R. Co., 79 N.Y.S. 431, 77 App. 
Div. 379. 

35. N.Y.—City of New York y. New 
York City Ry. Co., 123 N.Y.S. 132, 
138 App.Dlv, 131. 
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a license fee or tax on a Street railroad company as 
a police regulation,8S and if authorized by statute 
may impose such a tax as a source of municipal 
revenue;^*^ but it cannot impose a license tax for 
purposes of revenue as a police regulation or under 
a general power to license and regulate,38 although, 
if the sum charged as a police regulation is a reason- 
able one, the fact that it incidentally increases the 
revenue of the municipal treasury will not invali- 
date it39 

Amount of fee or tax; reasonahleness. Where 
the power of imposing such a license fee or tax is 
vested in the municipality, the amount thereof rests 
in the first instance within its discretion, and it may 
impose such fees or taxes as in its opinion the 
public interests require,and it may from time to 
time, in its discretion, increase or diminish the 
amount of such fee or tax and, in the absence of 
abuse or fraud, the courts will not interfere with 
the exercise of such discretion.^2 

The amount of such fee or tax, however, must 
be reasonable,^3 and, if there is a manifest abuse 
of discretion or fraud, the courts are justified in 
inter fermg.^4 The elements which enter into the 
reasonahleness of such a fee or tax are the neces- 
sary or probable expenses incident to the issuing of 


the license, and the probable expense of proper in- 
spection, regulation, and police surveillance,^^ each 
case to be determined on its own facts;^® the mu¬ 
nicipality may fix the amount of such fee in ad- 
vance without waiting until the end of the period 
for which the license is granted,^*^ and may make 
the charge large enough to carry any reasonable 
anticipated expense,^^ and such charge cannot be 
avoided because it subsequently appears that it was 
somewhat in excess of the actual expense>3 

§ 176. -Payment and Collection 

The amount of tax to be pald by a Street railroad 
company depends on the terms of the partlcular stat¬ 
ute, ordinance, or franchise; and if a fee or tax Is not 
pald when due, an action at law will Ife for the recovery 
thereof. 

The amount to be paid by a Street railroad com¬ 
pany depends on the terms of the particular stat¬ 
ute, ordinance, or franchise,and if any ambiguity 
exists therein as to the amount of the fee to be 
paid, the greater amount should be adopted.3i If 
such fee or tax is not paid when due, the tax bilis 
bear interest like other taxes.®^ 

A municipality is not estopped to recover a li¬ 
cense fee or tax by reason of the fact that it has 
failed for some years to assert its right thereto,^^ 


38. Mlnn.—^Minneapolls St Hy. Co. 
V. City of Mlnneapolls, 40 N,W.2d 
353, 223 Minn. 502, appeal dls- 
mlssM 70 S.Ct 574, 339 U.S. 904, 
94 L.Ed. 1335. 

60 C.J. p 356 note 60. 

Folloe power pnrpose 

Ordinance amending- earller Street 
railroad franchise grant by increas- 
ing- annual license fee for each car 
Is subject to interpretation that it 
was intended to apply only to a prop¬ 
er police power purpose, and it is not 
invalid on ground that fee is intend¬ 
ed for the purpose of defraylng cost 
of Services unrelated to any regula- 
tory functlon under police power.— 
Minneapolis St Ry. Co. v. City of 
Minneapolis, supra. 

37. Colo.—^Denver City R. Co. v. 
Denver, 41 P. 826, 21 Colo. 350, 62 
Ain.S.R. 239, 29 Lr.R.A. 608. 

60 C.J. p 356 note 61. 

38. 111.—City of Chlcago Heights v. 
Western Union TeL Co., 94 N.B.2d 
306, 406 111. 428. 

60 C.J. p 356 note 62. 

39. Pa.—Johnson v. Philadelphia, 60 
Pa. 445. 

40. 111.—^Byme v, Chlcago General 
R. Co., 48 2Sr.E. 703, 169 UL 76. 

60 C.J. p 367 note 64. j 


41. Wls.—State v. Hilbert 39 N.W. 
826. 72 Wis. 184. 

Ordinance Increaslng annnal li¬ 
cense fee for each car is a valld ez- 
ercise of police power, provided such 
increase is necessary to defray the 
reasonable cost of police power reg¬ 
ulation, and ordinance does not im- 
pair any obligations of contract or 
deprlve Street railroad of property 
without due prooess of law in viola- 
tion of either federal Constitution or 
state Constitution.—Minneapolis St. 
Ry. Co. V. City of Minneapolis, 40 N. 
W.2d 353, 229 Minn. 602, appeal dls- 
missed 70 S.Ct 674, 339 U.S. 904, 94 
L.Ed. 1335. 

42. 111.—Byrne ▼. Chlcago Gen. R. 
Co., 48 N.E. 703, 169 111. 75. 

43. Minn.—Minneapolis St. Ry. Co. 
V. City of Minneapolis, 62 N.W.2d 
120 . 

60 C.J. p 357 note 67. 

44. Pa.—Gettysburg Borough v. 
Gettysburg Transit Co., 86 Pa Su¬ 
per. 598. 

60 C.J. p 357 note 68. 

46. Colo.—^Denver City R. Co. v. 
Denver, 41 P, 826, 21 Colo. 360, 62 
Am.S.R. 239, 29 L.R.A. 608. 

60 C.J. p 357 note 69. 
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46. Pa—^Dormont Borough v. West 
Liberty St Ry. Co., 64 Pa.Super. 
562. 

47. Ohic.—Cincinnati St R. Co. v. 
Cincinnati, 11 Ohio S, & C.P. 16, 8 
Ohlo N.P. 80. 

Pa—Gettysburg Borough. v. Gettys¬ 
burg Transit Co., 86 PaSuper. 698. 

48. Pa—Gettysburg Borough v. Get¬ 
tysburg Transit Co., supra 

49. Pa.—Gettysburg Borough v. Get¬ 
tysburg Transit Co., supra 

sa N.T .—New York v. Broadway, 
etc., R. Co.. 97 N.T. 276. 

51. N.T.—^New York v. Broadway, 
etc., R. Co., supra 

60 C.J. p 360 note 86. 

52. Ky.—^Loulsville v. Loulsville R 
Co., 81 S.W. 701, 118 Ky. 634, 26 
Ky.L. 378, 84 S.W. 635, 27 Ky.I* 
141. 

53. Md.—Baltimore v. United R., 

etc., Co., 68 A. 657, 107 Md. 260, 14 
L.R.A.,N.S.. 806. * 

N.J.—Jersey City v. North Jersey 
St R. Co.. 73 A. 609, 78 N.J.Law 
72. 
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or by reason of the fact that for several years it 
has accepted a lesser amount than that due it,54 ©r 
by the fact that it has neglected part of its super- 
visory duty during the year.55 Qn the other hand, 
a railway company which has constructed a connect- 
ing road under statutory provision is not estopped 
to deny liability to pay the same percentage on its 
income as to such connecting route as it was liable 
to pay on its original route, because of having 
voluntarily made such payment, where the payment 
was not imposed by the commissioners as a condi- 
tion of fixing the route and no statutory liability 
to pay exists.55 

Collection. Where the statute imposing the fee 
States that payment shall be made in such manner 
as it may thereafter direct, the legislature must 
be held distinctly to have refused to provide for 
payment in accordance with existing laws so that 
the city is not authorized to collect the compensation 
provided for in accordance with existing general 
provisions of law for the pa3ment, receipt, and 
disbursement of the city revenues;57 under such 
statute, the company cannot be placed in default be¬ 
cause of a refusal to pay the compensation provided 
for until the legislature has given further directions 
providing for the time and manner of payment.58 

If the fee or tax is not paid when due, an action 
at law will lie for the recovery thereof,®^ in which 
case 'the rules as to penal actions or suits to re- 
cover a tax have no application.^o The burdcn 
is on the tax collector to establish the basis for 
judgment in a suit to enforce the payment of a 
license tax.®^ On the other hand, where a Corpora¬ 
tion comes within the terms of the statute imposing 
the tax, the burden is on the company to show its 
exemption from the tax where such is claimed.®^ 


Where the statute provides that compensation be 
paid to abutting owners by^ the Street railroad, 
amounts paid as damages to such abutting owners 
cannot be set up as a counterclaim in an action to 
recover the percentage on net income required by 
such statute.53 In an action to recover the per¬ 
centage on gross receipts required by statute, dam¬ 
ages because of the passage of a prior void ordi- 
nance cannot be set up as a counterclaim.54 

Some statutes or ordinances providing for such 
fees or taxes exact a penalty as a means of en- 
forcing the taking out of a license and the paying 
of the license fee,®® and under such a provision 
mandamus will not lie to enforce the requirements 
thereof.®® The fact that there is an ordinance im¬ 
posing a penalty for a failure to procure a certifi- 
cate for a license does not operate to prevent the 
city from maintaining an action against the rail¬ 
road company to recover such license foes.®*^ 

Release. The lapse of time, short of limitations, 
during which the fee has not been paid, merely 
raises a rebuttable presumption of fact as to a 
release,®® and since such lapse of time is merely 
evidence of a release, it cannot operate to defeat a 
claim for the fee on demurrer.®® Where the stat¬ 
ute imposing the license fee or tax prohibits the 
release of any of the amount due, fhe railway can¬ 
not defend on an account stated or accord and 
satisfaction based on a payment to the municipality 
of less than what is actually due.^® 

Application of payments. Payments of a license 
fee or tax are to be applied as of the date made, 
extinguishing principal and interest under the ordi- 
nary rule as to partial payments.*^! 


64. m.—City of Cliicafiro v. Chlcagro 
& O. P. B. R. Co.. 104 N.E. 240, 261 
111. 478. 

60 C.J. p 360 note 89. . 

65. Pa.—Gettysburgr Borough v. Qet- 
tysbursr Transit Co., 36 Pa. Super. 
598. 

60 C.J. p 360 note 90. 

56. N.T.—New Tork v. Manhattan 
R. Co., 37 N.E. 494, 143 N.Y. 1. 

57. N.T.—New Tork y. Manhattan 
R. Co., supra. 

58. N.T,—New Tork y. Manhattan 
R. Co., supra. 

69- 111.—^Bloominffton. etc., R., etc., 
Co. V. Bloomingrton, 123 111.App. 639. 
N.T.—New Tork v. Broadway, etc,, R. 
Co., 97 NT. 276. 


60. N.T.—^New York y. Broadway, 
etc., R. Co., supra. 

61. La.—^Henderson v. Southwestern 
Traction & Power Co., 78 So. 435, 
143 La, 170. 

60 C.J. p 360 note 2. 

62. N.T.—^New Tork v. Dry Dock, 
etc., R. Co., 19 NE. 420, 112 N.T. 
137. 

60 C.J. p 360 note 3. 

63. NT.—^New Tork v, Manhattan 
R. Co., 37 NB. 494, 143 N.Y. 1. 

64. Wash.—City of Seattle v. Puget 
Sound Traction. Light & Power Co., 
174 P. 464, 103 Wash. 41. 

65. Colo.—^Denver City R. Co. v. 
Denver, 41 P. 826, 21 Colo. 360, 52 
Ain.S.R. 239, 29 L.RA. 608. 

60 C.Jr. p 361 note 6. 
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66. IU.—People v. Swift. 66 lll.App. 
605. 

60 C.J. p 361 note 7. 

67. N.Y.—^New York v. Eighth Ave. 
R. Co., 23 N.E. 550. 118 N.T. 389. 

68. N.J.—^Jersey City v. Jersey City, 
etc., R. Co., 67 A. 445, 70 N.J.Law 
360. 

69- N.J.—^Jersey City v. Jersey City, 
etc., R. Co., supra, 

70. Ohio.—Cincinnati St. R. Co. v. 
Cincinnati, 11 Ohio S. & C.P. 15, 8 
Ohio NP. 80. 

71- Ky.—Louisville v. Louisville R. 
Co., 81 S.W. 701, 118 Ky. 534, 26 
Ky.L. 378, 84 S.W. 533, 27 Ky.L. 
14L 
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Paymeni under mistake, Where payment of a 
license tax is made under the mistaken belief that 
the ordinance imposing it was existing and valid, 
credit for such payment will be given to the company 
against subsequent taxes imposed under new statutes 


which rendered invalid the prior ordinance ttit, 
where the railway company is under no statutory 
liability to pay, the amounts so paid cannot be 
recovered back as involuntary payments,'^^ 


B. DTJTT TO OPERATE AND DISCONTINUANCE 


§ 177. Duty to Operate 

In the exerclee of Ite rights, prlvlleges, and fran- 
chlses a Street raliroad company has a duty to operate 
its road. 

! A Street railroad company occupies a dual rela- 
tion, a public relation to the people and a private 
one to its stockholders.^^ In its public relation it is 
the duty of the company in the exercise of its rights, 
privileges, and franchises for the benefit of the 
public to maintain and operate its road according 
to the terms of the ordinance or statute which con¬ 
fers such right, privileges, and franchises on it,75 
which duty transcends its duty to its stockholders.75 
The acceptance by a traction company of an ordi¬ 
nance authorizing and requiring it to operate a 
Street railroad constitutes an enforceable contract, 
as considered supra § 35, and when, therefore, the 
company has commenced operation, it is its duty to 
continue to operate such road,77 and, except as to 
such portions as public convenience and safety de- 
mand should be abandoned,78 ordinarily it has no 
right at its mere will and discretion to abandon the 


operation of the road or any portion thereof,72 
without the consent of the granting power,50 or of 
the public utility commission having jurisdiction of 
the matter.s^ 

The duty resting on the company must be per- 
formed or its privileges and franchises surren- 
dered;52 as long as it retains any of the benefits, 
it must perform ali obligations imposed by the con- 
tract.53 It may not, by its own acts, render itself 
unable to perform the functions which were in 
consideration of the public grant®^ 

The company cannot assume to discharge its 
duty to the public, on and off, as it may find it 
profitable to do so,55 and it has been held that it 
may be compelled to continue the Service of a part 
of its line, although the operation of that particu- 
lar part involves a loss,^® and even though the 
System, as a whole, fails to eam a fair retum on 
the value of the property.57 It cannot, however, in 
the absence of a contract, be compelled to continue 
to operate its system at a loss;®* and it has been 


72. Ky.—^LoulsvUle v, Lioulsvllle R. 
Co., supra. 

73. K.T.—Tork v. Manhattan 

R. Co.. 87 N.E. 494, 143 N.Y. 1. 

74. N.T.—Matter of Loader, 36 N. 
Y.S. 996, 999, 14 Misc. 208. 

75. Wash.—Wylde v, City of Seattle, 
299 P. 385, 162 Wash. 683. 

60 O.J. p 361 note 16. 

76. N.T.—Matter of Loader, 35 N.T. 

S. 996, 999, 14 Mlsc. 208. 

77. Md.—Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 266, 10 
A.L.R.2d 1114. 

N.T.—^Application of Westchester 
Electric Co., 280 N.T.S. 894, 246 
App.Div. 782, 

60 C.J. p 862 note 20. 

7B. N.T.—^Moore V. Brooklyn City 
R. Co., 15 N.E. 191. 108 N.T. 98. 
60 C.J. p 862 note 19. 

76- Md.—Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A.L.R.2d 1114. 

N.T,—Application of Westchester 


Electric Co., 280 N.T.S. 394, 246 
App.Div. 782. 

60 C.J. p 362 note 20. 

80. Wash.—State v. Spokane St. R. 
Co., 63 P. 719, 19 Wash. 618, 67 
Am.S.R. 789, 41 L.R.A. 615. 

60 C.J. p 362 note 21. 

81. Md.—^Hessey r. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A,L.R.2d 1114, 

N.T.—^Application of Westchester 
Electric Co., 280 N.T.S. 894, 246 
App.Div. 782. 

60 C.p 362 note 22« 

82. N.J.—^McCran v. Public Service 
Ry. Co., 122 A. 205, 95 N.J.Bq. 22. 

Pa.—^Philadelphia & West Chester 
Traction Co. v. Public Service Com- 
mlsslon, 80 PaSuper. 366. 

83. S.C.—City of Spartanburgr v. 
South Carolina Gas & EHectrlc Co., 
125 S.E. 295, 130 S.C. 125. 

60 C.J. p 362 note 24. 

84. U.S.—Columbia Ry., Gas & Elec¬ 

tric Co. V. State of South Carolina 
C.C.A.S.a, 27 P.2d 62, 59 A.L.R. 
fi65. I 


85. N.J.—McCran v. Public Service 
Ry. Co., 122 A. 206, 96 N.J.Bq. 22. 
Pa—^Philadelphia & West Chester 
Traction Co. v. Public Service Com- 
mlssion, 80 Pa Super. 356. 

sa N.T.—Application of Westches¬ 
ter Electric R. Co., 280 N.T.S. 894, 
246 App.Div. 782. 

60 C.J. p 362 note 27. 

87. U.S.—Pt Smlth Ught & Trac¬ 
tion Co. V. Bourl€Uid, Ark., 46 S.Ct. 
249, 267 U.S. 330, 69 D.Ed. 631, re- 
hearing* denied and amended 45 S. 
Ct 611, 268 U.S. 676. 69 L.Bd. 631. 

Ark.—PL Smith Liffht. etc., Co. v. 
Ward, 275 S.W. 767, 168 Ark. 619. 

88. U.S.—Crawford v. Duluth St. Ry. 
Co., C.C.A.W1S.. 60 P.2d 212. 

Wash.—Wylde v. City of Seattle, 299 
P. 386, 162 Wash. 683. 

60 C.J. p 362 note 29. 

An Implied oontraot that a Street 
railroad company will operate at a 
loss cannot be eliclted from the ac¬ 
ceptance of its charter or from the 
exercise of power of eminent domaln. 
—Hessey v. Capital Transit Co., 66 
A.2d 787, 198 Md. 265, lO A.li.R.2d 
1114. 
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held that it cannot be compelled so to operate a por- 
tion of its System, where such portion can be op- 
erated only at a loss,S9 notwithstanding such loss 
could be offset by the pro fit derived from the op- 
eration of the rest of the system.^o So, also, it 
has been held that, where the operation of a por¬ 
tion of a System causes the whole system to be op- 
erated at a loss^^ or would resuit in the insolvency 
of the whole system,®^ the courts will not compel 
the operation of such portion. Moreover, a Street 
railroad company cannot be required to continue 
indefinitely operations, where such operations will 
resuit in the exhaustion of its assets,^^ although it 
may as to a portion of the line, which was formerly 
a successful operating unit, where it does not ap- 
pear that profitable operation thereof may not be 
resumed independently of the remainder of the sys- 
tem.^^ 

After the franchises for some of the lines have 
expired, continuance of Service cannot be required 
thereon on terms not allowing a reasonable retum 
on investment.95 Where the company is bound to 
secure its charter before it can apply to the mu- 
nicipality for consent to use its streets, the charter 
of itself is not mandatory on the company to op¬ 
erate a railroad.^® 

Successor. The duty of a Street railroad com¬ 
pany to operate its lines extends to a company which 
succeeds to the rights, franchises, and obligations 
of the original company.®^ In the absence of an ob- 
ligation to operate under the original franchise, 
however, a successor assignee of such franchise is 


not obliged to operate the Street railway system 
for the full franchise period.^® 

§ 178. -Relief from Performance of Duty 

A Street railroad company will not be relieved of 
Its duty to the public by any cause which does not con¬ 
stitute a legal excuse for failure to perform the duty. 

A Street railroad company cannot excuse its fail¬ 
ure to perform its duty to operate on the ground 
that it has been prevented by violence from doing 
so, if the civil authorities have not failed to pro- 
tect it fully in its efforts to operate,®® or on the 
ground that it cannot get employees to accept its 
terms.^ The fact that the located route of the 
road is laid across a bridge, over which the author¬ 
ities will not permit tracks to be laid does not ex¬ 
cuse the company from failure to operate cars 
through the streets on either side of the bridge;® 
and a provision in an ordinance granting a franchise 
that the company shall not be required to operate its 
lines or any part or portion thereof at a loss only 
permits discontinuance of the entire system or any 
entire unit,® and does not authorize discontinuance 
of a part of a unit.^ 

Operation of hus line is not a compliance with a 
franchise requiring the operation of a Street rail¬ 
way,® and it has been held that neither a public 
utility commission nor the courts may authorize the 
substitution of busses for the streetcars required 
by the franchise.® 


Contraot not craated by ordinance 

City ordinance, requiring Street 
railway company to operate branch 
lines, did not create contract requir¬ 
ing operation under circumstances 
which would resuit in confiscation of 
the company’s property.—Crawford 
V. Duluth St. Ry, Co., C.C«A-Wls., 60 
P.2d 212. 

89. Md .—^Hessey v. Capital Transit 
Co., 66 A.2d 787, 790. 193 Md. 266, 10 
A.L.R.2d 1114. 

90. Md.—^Hessey v. Capital Transit 
Co., supra, 

Beason for mle 

*Tf one branch of the Service is un- 
profitable, it would be neither good 
business nor Justice to compel the 
company to continue that branch 
merely because the loss could be off¬ 
set by proflt on the rest of the Serv¬ 
ice.”—Hessey v. Capital Transit Co., 
supra. 


91- U.S.—Crawford v. Duluth St. Ry. 
Co., C.C.A,Wis., 60 F.2d 212. 

92. Wash.—Wylde v. City of Seattle, 
299 P. 385, 162 Wash. 683. 

93. N.Y.—New York Tnist Co. v. 
Buffalo & Lake Brle Traction Co., 
183 N.Y.S. 278, 112 Misc. 414. 

94. N.Y.—^New York Trust Co. v. 
Buffalo & Lake Erie Traction Co., 
supra 

95. U.S.—Detroit United Ry. Co. v. 
City of Detroit, Mlch.. 39 S.Ct. 161. 
248 U.S. 429, 63 L.Ed. 341—City of 
Toledo V. Toledo Rys. & Light Co., 
Ohlo, 259 F, 450, 170 C.C.A. 426. 

98. U.S.—Gilchrist v. Waycross 
Street & Suburban Ry. Co., D.C. 
Ga, 246 F. 952. 

97. N.J.—State v. Bridgeton, etc., 
Traction Co., 43 A. 716, 62 N.J.Law 
692, 46 L.R.A. 837. 

60 C.J. p 362 note 34. 


98. Wash.—Wylde v. City of Seattle, 
299 P. 386, 162 Wash. 583. 

99. N.Y.—Matter of Loader, 35 N.Y. 
S. 996, 14 Misc. 208. 

1. N.Y.—^Matter of Loader, supra 
60 C.J. p 363 note 37. 

2. N.J.—State v. Bridgeton, eta, 
Traction Co., 43 A. 715, 62 N.J. 
Law 592, 45 L.R.A. 837. 

3. Mont,—City of Helena v. Helena 
Light & Ry. Co., 207 P. 337, 63 
Mont 108. 

4. Mont—City of Helena v. Helena 
Light & Ry. Co., supra 

5. S.C.—City of Spartanburg v. 
South Carollna Gas & Electric Co., 
125 S.E. 295, 130 S.C. 125. 

6. S.C.—City of Spartanburg v, 
South Carollna Gas & Electric Co., 
supra 


301 



§§ 179-180 


STREET RAILROADS 


83 O.J.S. 


§ 179. -Proceedings to Compel Opera- 

tion 

Operatlon of a Street railroad may be compelled by 
appropriate proceedings brought for such purpose. 

The power to compel the operatiori of a Street rail- 
way line, or part thereof, arises out of the puhlic 
interest with which the Service is clo±ed, and is de- 
rivable sokly from the police power of the state.^ 
Proceedings to compel operation of a Street railroad 
may be maintained in appropriate cases,^ as where 
the continued operation of the company^s facilities is 
required under its charter and franchise,^ and per- 
formance of its duty to operate may, in a proper 
case, be compelled by mandamus, as discussed in 
Mandamus § 231 e. Discontinuance may be en- 
joined at the suit of a landowner who has dedicated 
streets in consideration of an agreement to operate 
a line thereon,^^ and made investments and built 
houses along the line,^^ where its operation would 
not prevent performance of the company’s larger 
duty to the public;^^ ^nd the landowner is not, in 
such case, limited to an action of breach of the 
contract.^5 A mandatory injunction to compel op¬ 
eration of a branch line should not, however, be 
granted where such branch could not be operated 
without imperiling the financial stability of the en- 
tire systern.^^ Where no public injury will resuit 
from the proposed action of a Street railroad com- 
pany to discontinue the use of a portion of its 
facilities, such discontinuance will not be prevented 
by injunction.l6 In a suit to enjoin abandonment 
of a portion of a Street railroad system, it has been 
held that the court will inquire into the benefit to 
the public to be attained by continued operation,^® 


may properly consider competent and material evi- 
dence relating to the loss sustained by the operation 
of such portion,^'^ and, where such railroad is be- 
ing operated by a public Corporation, such as a 
city, should give great weight to the action of the 
city council directing abandonment of such por- 

tion.18 

Review, Under a statute empowering a commis- 
sion to compel operation of the lines of a Street 
railroad, where the determination of such commis- 
sion is sustained by competent evidence, and the 
commi ssion in making it was within its jurisdiction, 
such determination will not be disturbed.^^ 

§ 180. Interference with Operation 

Members of the public have no right to use or oc- 
cupy a Street in such manner as to Interfere with the 
operations of Street rallroads thereon. 

Members of the public have no right to use or oc- 
cupy a Street in such manner as to exclude or 
unreasonably to interfere with the operation of a 
Street railroad lawfully constructed and operating 
thereon,20 and the Street railroad company accord- 
ingly has the right to make reasonable regulations 
goveming persons making an extraordinary use of 
the Street, as for example, moving a building across 
the tracks,2i and may maintain a suit for an in¬ 
junction to restrain a wrongful interference with, 
or invasion of, its rights,22 or an action to recover 
damages for a trespass.23 The company has no 
right, however, to use undue force in removing an 
obstruction,24 and if it does so is liable for any dam¬ 
ages thereby done to property removed.25 


7. Mo.—state ex rei. City of Carth- 
SLge V. Public Service Commisslon, 
260 S.W. 973, 303 Mo. 606. 

8. Mass.—^Amesbury v. Cltizens’ 

Electric St. R. Co., 86 N.E. 419, 
199 Mass. 394, 19 L..R.A.,N.S.. 866. 

60 C.J. p 363 note 44. 

9. S.C,—State v. Broad River Power 
Co., 163 S.B. 637, 167 S.C. 1, af- 
flrmed 61 S.Ct. 94. 282 U.S. 187, 76 
L..Ed. 287. 

10. Tex.—^Houston Electric Co. v. 
Glen PfiLTk Co., Civ.App,, 165 S.W. 
965. 

11. Ga.—^Macon Ry. & Ligrht Co. v. 
Corbln, 116 S.E. 305, 155 Ga, 197. 

12. Tex.—Houston Electric Co. v. 
Glen Park Co., Clv.App., 166 S.W. 
965. 

13. Tex.—^Houston Electrio Co. v. | 

Glen Park Co., supra» i 


14. Miss.—Vlcksburg Tractlon Co. v. 
Warren County, 56 So. 607, 100 
Miss. 442. 

16. N.T.—^Moore v. Brooklyn City R. 
Co., 16 N.E. 191, 108 N.T. 98. 

16. Wash.—Wylde v. City of Seattle, 
299 P. 386, 162 Wash. 583. 

17. Wash.—Wylde v. City of Seattle, 
supra. 

Portion. OTitside dty llxnlts 

In suit to enjoin city from aban- 
doning Street railway system beyond 
City limits, testimony that one third 
of loss resulting* ftom entire system 
should be allocated to portion outslde 
City limits was held competent.— 
Wylde V. City of Seattle, supra. 

18. Wash.—Wylde v. City of Seattle, 
supra. 

19. Pa.—Passyunk Avenue Business | 
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Men*s Ass’n v. Public Service Com¬ 
misslon, 73 Pa.Super. 242. 

20. Wis.—Milwaukee St. R. Co. v. 
Adlam, 65 N.W. 181, 86 Wis. 142. 

60 C.J. p 666 note 76. 

Reciprocal rights and duties of com¬ 
pany and travelers on Street see 
infra §§ 207-210. 

21. Ohio.—^Toledo, etc., Traction Co. 
V. Sterling, 29 Ohio Cir.Ct. 227. 

60 C.J. p 656 note 78. 

22. lowa.—^Ft. Madlson St. R. Co. v. 
Hughes, 114 N.W. 10, 137 lowa 
122, 14 L,.R.A..N.S.. 448. 

60 C.J. p 656 note 79. 

23. 111.—Chicago West Division R. 
Co. v. Rend, 9 Ill.App. 243. 

60 C.J. p 656 note 80. 

24. Ohio.—^Toledo, etc., Tractlon Co. 
V. Sterling, 29 Ohio Cir.Ct. 227. 

25. Ohio.—Toledo, etc., Traction Co. 
V. Sterling, supra. 
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§ 181. Discontinuance of Operation 

a. In general 

b. Power to permit 

a. In General 

Generally, Street railroads cannot discontinue op- 
eratlons at their own mere wIII or discretione but are 
required flrst to get permission from some designated 
authority. 

While the view has been taken that, subject to 
the provisions of their charters and other statutes^c 
or except as precluded therefrom by the ternis of 
their franchises,27 Street railroad companies may 
voluntarily discontinue in whole or in part the use 
of their tracks, more particularly where the oper¬ 
ation would not be remunerative,28 it is more gen- 
erally held that they cannot do so at their own mere 
will or <iiscretion,29 although the portion which they 
may desire to abandon is unprofitable,30 or is more 
difficult to operate,and that in order to justify 
abandonment the company must obtain consent for 
it to abandon from some authorized source, such 
as the state, 3 2 a municipality to whom the power 
to give consent is delegated, expressly or by neces- 
sary implication,23 a public Service commission vest- 
ed with power to give consent,or a court desig¬ 
nated by statute.25 Where, however, such consent 


has been obtained, abandonment is lawful notwith- 
standing the opposition of abutting owners who 
would be unfavorably affected thereby.36 

Public Corporation. A distinction has been drawn 
between the duty of a private Corporation and that 
of a public Corporation operating Street railroads.27 
Where the latter acquires a Street railway Sys¬ 
tem free and ciear of ali franchise obligations, with 
full power to regulate and control its use and op¬ 
eration, it may abandon a part of the system where 
it does not do so arbitrarily or capriciously.28 It 
has been held, however, that a municipality cannot 
summarily abandon a portion of a municipally owned 
and operated system.32 Where the Street railway 
System is being operated by a public Corporation, 
such as a city, the action of its council in deciding to 
abandon a portion of such system is entitled to great 
weight.^<> 

Contractual provisions. The right to abandon an 
uncompleted part of a road may be conferred by 
contract on a Street railroad company.^i Under 
statute authorizing a Street railroad company and 
a municipality to agree on terms for the use and 
occupation of its streets, the company may be en¬ 
titled, under a contract so providing, to abandon 


26. Mass.—^Amesbury v. Cltlzens* 
Electric St, R. Co„ 86 JST.B. 419, 199 
Mass. 394, 19 L..R.A.,N.S., 865. 

60 C.J. p 363 nate 54. 

27. Mont.—State v. Helena Power, 

etc., Co.. 66 P/ 686, 22 Mont 391, 
44 692. 

60 C.J. p 363 note 55. 

28. Mass.—^AmesbViry v. Citlzens* 
Electric Street R. Co., 86 l^.E. 419, 
199 Mass. 394, 19 L..R.A.,N.S., 865. 

29. Md.—Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 266, 10 
A.UR.2d 1114. 

H.Y.—Application of Westchester 
Electric Co., 280 N.Y.S. 894, 246 
App.Dlv. 782. 

60 CJ. p 363 note 57. 

30. Md.—Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A.Li.R.2d 1114. 

N.T.—Application of Westchester 
Electric Co., 280 H.T.S. 894, 245 
App.Dlv. 782. 

60 C.J. p 364 note 68. 

31. N.J.—City of Bridgeton v. 
Bridgeton & M. Traction Co., 43 A. 
716, 62 H.J.Law 692, 45 L.R.A. 837. 

32. Wash.—State v. Spokane St Ry. 
Co., 63 P. 719, 19 Wash. 618, 67 Am. 
S.R. 739, 41 L.R.A. 615. 

60 C.J. P 364 note 60. 


33. tr.S. —IL B. Duvall Co. v. Wash¬ 
ington B. & A. Electric R. Co., D. 
C.Md., 60 F.2d 315. 

60 C.J. p 364 note 61. 

Beasonableness of dty action 

Regulatory power, conferred on 
City council by statute forbidding 
abandonment of any part of Street 
railway without consent of city, Is 
subject to limitation that order re- 
Quiring contlnued operation must 
not be unreasonable.—Crawford v, 
Duluth St Ry. Co., CCA-Wis., 60 
F.2d 212. 

34. Md.—Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A.D.R.2d 1114. 

H.T.—^E^scher v. Gross, 78 N.T.S.2d 
394, 273 App.Div. 983—Application 
of Westchester Electric Co., 280 N. 
Y.S. 894, 246 App.Div. 782. 

60 C.J. p 364 note 62. 

Bestrlctloii to voliULtazy abaudoii- 
ment 

A statutory requirement for ap- 
provaJ of public Service commission 
before carrier may abandon exercise 
of any franchise relates to mere vol- 
untary action by carrier, and not to 
abandonment required by prior au¬ 
thorized contract or by operation of 
law, so that such approval is not re¬ 
quired for abandonment of lines on 
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streets In city by interurban electrlc 
railway pursuant to contractual ob- 
ligation under ordinance.—^R. B. Du¬ 
vall Co. V. Washingrton, B. & A. Elec¬ 
tric R. Co., D.C.Md., 60 F.2d 316. 

35. Pa—^Borough of Carlisle v. Pub¬ 
lic Service Commission, 31 Pa.Su- 
per. 475. 

60 C.J. p 364 note 63. 

36. Ala.—^Birmlngham Electric Co. 
V. Allen, 117 So. 100, 217 Ala. 607. 

Tex.—Jones v. Dallas Ry. Co., Civ. 
App., 224 S.W. 807. 

37- Wash.—State v. City of Seattle, 
282 P. 829, 164 Wash. 476. 

38« Wash.—State v. City of Seattle, 
supra. 

60 CJT. p 364 note 66. 

39- K.Y.—^Kscher v. Gross, 78 H.Y. 
S.2d 394, 273 App.Div. 983. 

Board of txansportatloxL of city of 
17ew Yorlc has no power summarily 
to abandon Service of a part of exist- 
ing streetcar lines.—^Fischer v. Gross, 
supra. 

40. Wash.—Wylde v. City of Seattle, 
299 P. 385, 162 Wash. 583. 

41. Cal.—^People v. Lios Angeles Ry. 
Co.. 143 P. 739, 168 CaX 406. 

60 C.J. p 364 note 67. 
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the use of the mimicipal streets for railroad pur- 

poses.^2 

Presumption of ahandonment, A right g^anted 
to a Street railroad company to occupy a certam 
Street not Hmited as to time is presumed to have 
been abandoned by the company, where no rights 
were exercised thereunder for almost twenty-four 
years.43 Also, it has been held that a presump- 
tion of abandonment of the grant is raised by a 
failure for twenty years to operate a railroad on 
certain streets included in the franchise.^^ 

Temporary suspension of the use of a track, be- 
cause of possible danger to workmen on the Street, 
will not be required where the danger can be avoid- 
ed by regulating the passage of the cars.^5 

Abandonment of location. A location for a Street 
railroad, granted by the selectmen of a town, is 
not abandoned by the presidenfs unauthorized no- 
tification to the selectmen of an abandonment and 
request that the location be granted to another com¬ 
pany, although it does not appear that ali the condi- 
tions of the grant have been performed, since 
abandonment is necessarily a corporate act.^^ 


b. Power to Pennit 

The state, In the exercise of Ita aoverelgn power, 
may permit Street railroad companiea to diacontlnue 
operations, or may delegate power to grant or withhold 
permission to some publlc body, auch as a commlsslon. 

The state, in the exercise of its sovereign power 
of regulation, may, under proper conditions, per¬ 
mit the abandonment by Street railroads of the con- 
tinuance of their facilities,^^ as, for example, to 
avoid confiscation,^^ although there is a constitution- 
al provision that no Street railway shall be con- 
structed within the limits of any municipality 
without the consent of the local authorities,^^ and 
in doing so cannot be regarded as impairing the 
obligation of a contract contained in the franchise 
granted by the municipal authorities.^O The pow¬ 
er of the state to grant or withhold permission to 
abandon or discontinue operation of a Street rail¬ 
road System or a part thereof may be vested in 
public utility commissions.^l Such commissions 
have only such powers as are conferred on them 
by the legislature,^^ or as are necessarily incidental 
to full exercise of powers granted.^^ Power of 
such commissions may include power to impose 
reasonable conditions on permission to discontinue 
service,54 but in imposing conditions the commis- 


42. U.S.—R. Ef. Duvall Co. v, Wash- 
Ingrton, B. & A. Electric R. Co., D. 
C.Md., 60 F.2d 316. 

43. Mo.—State ex rei. United Rys. 
Co. of St. Louis V. Public Service 
Commlsslon of Mlssourl, 192 S.W. 
958, 270 Mo. 429. 

44. U.S.—^LfOulsvllle Trust Co. v. 
Cincinnati, Ohlo, 76 F. 296, 22 C. 
C.A. 334, certiorari denied 17 S.Ct. 
996, 164 U.S. 707, 41 L.Ed. 1183. 

45. N.T.—Guaranty Trust Co, v. Sec- 
ond Ave. R. Co., 177 N.Y.S. 126, 

46. Mass.—Clemons Electrical Mfg’. 
Co. V. Walton, 92 1^.E. 459, 206 
Mass. 215. 

47. Mo.—State ex rei. City of Kirk- 
wood V. Public Service Commis- 
sion of Missouri, 60 S.W.2d 114, 330 
Mo. 607. 

$0 C.J. p 364 note 72. 

48. Mo.—Southwest Missouri R. Co. 
V. Public Service Commission, 219 
S.W. 380, 281 Mo. 62. 

60 C.J. p 364 note 73. 

49. Mo.—State ex rei. City of Carth¬ 
ago V. Public Service Commission, 
260 S.W. 973, 303 Mo. 606. 

60 C.J. p 365 note 74. 

50. Mo.—State ex rei. City of Carth¬ 
ago V. Public Service Commlsslon, 
supra. 

60 C.J. p 366 note 75« 


61. Mo.—State ex rei. City of Klrk- 
wood v. Public Service Commission 
of Missouri, 50 S.W.2d 114, 330 
Mo. 607. 

60 C.J. p 366 note 78. 

52. Pa.—West Penn Rys, Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 15 Au2d 639, 142 Pa.Super. 
140. 

Vt.—Rutland Ry. Light & Power Co. 
V. Town of West Rutland, 127 A, 
882, 98 Vt. 386. 

53. Pa.—^West Penn Rys. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 15 A.2d 639, 142 Pa. Super. 
140. 

60 C.J. p 365 note 80. 

54. Pa.—West Penn Rys. Co, v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

Plgoontinna a oe of servloe 
Where superior court granted su¬ 
persedeas to Street railway company 
permitting the dlscontinuance of 
Service pending dlsposltlon of com- 
pany*s application for certlflcate for 
abandonment, the fact that under the 
supersedeas the company had discon- 
tinued Service did not deprive publlc 
utility commlsslon of Jurisdiction to 
impose conditions deemed reasonable 
in connection wlth the abandonment, 
on theory that after the diacontinu- 
ance of the Service company ceased to 
be a utility wlthln the commlsslon’s 


Jurisdiction.—^West Penn Rys. Co, v. 
Pennsylvania Public Utility Commis¬ 
sion, supra. 

Fartlcular conditions 

(1) Conditions regulring payment 
of certain sum to city, removal of 
tracks, repaving of dlsturbed area, 
and removal of poles and wires were 
held beyond the power of a com¬ 
mission to impose where not sup- 
ported by eviden^ce.—West Penn Rys. 
Co. V. Public Utility Commission, 4 
A.2d 546, 136 Pa.Super. 89. 

(2) An order authorizing abandon¬ 
ment of portlon of a line in a mu¬ 
nicipality is not unlawful because 
conditioned on the paving of the 
Street by the municipality where 
such portlon is located.—State ex rei. 
City of Klrkwood v. Public Service 
Commission of Missouri, 60 e.W.2d 
114, 330 Mo. 607. 

Snbstltuted Service 

(1) An order authorizing abandon¬ 
ment of a railway line, or a portlon 
thereof, may be conditioned on sub- 
stituted Service being furnished.— 
State ex rei. City of Kirkwood v. Pub¬ 
lic Service Commission of Missouri, 
supra. 

(2) Order that company be author- 
Ized to abandon partlcular electri c 
railway line coincldent with, or sub- 
seauent to, institutlon of bua route 
was construed as seeking to insure 
that railway patrons would not be 
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sion must not raise the Standard of duty fixed 
by law,55 or interfere with the constitutional and 
statutory powers of municipalities.56 The condi- 
tions imposed need not be confined to matters of 
Service, 57 and may in a proper case relate to the 
safety of the public.58 Authority vestcd in a board 
of county commissioners to authorize construction 
and maintenance of railroads on county roads does 
not authorize them, either expressly or by neces- 
sary implication, to consent to the abandonment 
of a Street railroad lme.59 Where a statute re¬ 
quires the consent of the municipality to the aban¬ 
donment or discontinuance of any part of its rail¬ 
road on a Street, the railroad commission in the 
absence of a statute conferring such authority is 
without power to authorize such abandonment or 
discontinuance without the consent of the munici- 
pality.50 

§ 182. -Proceedings to Discontinue Op- 

eration 

Some statutes endow boards or commissions with 


Jurisdiction of proceodings to discontinue Street rail¬ 
road operations. 

Some statutes endow boards or commissions with 
jurisdiction of proceedings to allow a Street rail¬ 
road company to abandon or prevent it from aban- 
doning its road, or a portion thereof.®^ The com¬ 
pany has the burden of proving by ciear and satis- 
factory evidence that the granting of permission 
by the commission to discontinue is required by, or 
is consistent with, the public interest.®2 jn deter- 
mining whether a particular line can be operated 
without a loss, the cost of operation includes a fair 
proportion of the expenses incurred for the entire 
System of which the line forms a part®^ Although 
the commission hearing an application for discon¬ 
tinuance may order a valuation of ali property to 
determine whether the company is operating at a 
loss, it is not obliged so to do.®^ The iindings of 
the commission are entitled to great weight;®^ 
its orders will be presumed to be based on facts,®® 
and are conclusive against collateral attack.67 


abandoned untll substltuted Service 
by motorbus was in operation.—Cbi- 
caffo & Milwaukee Blec. Ry. Co. v. 
Public Service Commission of Wls- 
consin, 37 N.W.2d 42, 254 Wis. 661. 

Temporary Service 
An order permltting dlscontlnu- 
&nce, because of loss in operation, 
may require operation for such time 
as will enable the company*s patrons 
to adjust themselves to the changed 
conditions.—^New York Trust Co. v. 
Buftalo, etc., Tracti on Co., 183 N.Y.S. 
278, 112 Misc. 414. 

5S. Pa.—West Penn Rys. Co. v. 

Pennsylvania Public Utility Com¬ 
mission, 15 A.2d 639, 142 Pa.Super. 
140—West Penn Rys. Co. v. Public 
Utility Commission, 4 A.2d 645, 135 
Pa.Super. 89. 

66. Pa.—^West Penn Rys. Co. v. 

Public Utility Commission, 4 A.2d 
545, 135 Pa.Super. 89. 

57. Pa.—West Penn Rys. Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 15 A.2d 539, 142 Pa.Super. 
140. 

58. Pa.—West Penn Rys. Co. v. 

Pennsylvania Public Utility Com¬ 

mission, supra. 

Express or ixnpUed power 
The power of the commission In 
this respect must be within the ex- 
press or implied power of the com¬ 
mission conferred by statute .—‘West 
Penn Rys. Co. v. Pennsylvania Pub¬ 
lio Utility Commission, supra. 


55. Wash.—^Day v. Tacoma Ry. & 
Power Co.. 141 P. 347, 80 Wash. 
161, L.R.A,1916B 647. 

60. U.S.—Crawford v. Duluth St. Ry. 
Co., C.C.A.W1S., 60 P.2d 212. 

Wis.-^ity of Madison v. Railroad 
Commission, 227 N.W. 10, 199 Wis. 
671. 

61. Mo.—State ex rei. City of Kirk- 
wood V. Public Service Commis¬ 
sion of Missouri, 50 S.W.2d 114, 
330 Mo. 507. 

Pa.—West Penn Rys. Co. v. Pennsyl¬ 
vania Public Utility Commission, 
15 A.2d 539, 142 Pa.Super. 140. 

60 C.J. p 365 note 78. 

jrorisdlction of qnesUons based on 
contraot 

The question of binding effect of 
contracts under which Street rail¬ 
road company seeking to abandon 
Service was usingr tracks was one of 
law not cognlzable by Public Utility 
Commission in passing on applica¬ 
tion for a certiflcate authorizing 
abandonment of service and the com¬ 
mission dld not act improperly in re- 
fusing to require the company te re¬ 
move certain tracks, where question 
of ownershlp of tracks Involved was 
not ciear on face of contracts and 
franchlses under which the company 
used the tracks.—^Borough of Irwln 
V. Pennsylvania Public Utility Com¬ 
mission, 15 A.2d 547, 142 PaSuper. 
157. 

62. Md.—^Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md. 265, 10 
A.L.R.2d 1114. 


Sufflciency of evidence 

Evidence that Street railroad was 
sustaining substantia! loss in opera¬ 
tion of shuttle line, that there was no 
prospect that patronage would be 
sufBcient to meet cost of operating 
line, even though population of area 
continued to increase, and that reve- 
nue from line was not suflBcient to 
justify expenditure of substantlal 
sums necessary to keep it in good 
condition required conclusion that 
the company should be permitted to 
discontinue Service on such line.— 
Hessey v. Capital Transit Co., supra. 

Applicatios. held properly denied 
where Public Service Commission 
found on evidence that road was 
necessary for public convenience.— 
Application of Westchester Electric 
R. Co.. 280 N.T.S. 894, 245 APP.Div. 
782. 

63, Md.—^Hessey v. Capital Transit 
Co., 66 A.2d 787, 193 Md, 266, 10 
A.L.R.2d 1114. 

64. Va.—City of Hampton v. New- 
port Xews & Hampton Ry., Gas & 
Electric Co., 131 S.R 328, 144 Va. 
29. 

65- S.C.—State V. Broad River Pow¬ 
er Co., 153 S.E. 537, 157 S.C. 1, af- 
firmed 51 S.Ct. 94, 282 U.S. 187, 76 
L,.Ed. 287. 

60 C.J. p 365 note 82. 

66. S.C.—State V. Broad River Pow¬ 
er Co., supra. 

67- Aiiz.—^Phoenix Ry. Co. of Arl- 
zona V. Lount, 187 P. 933, 21 Ariz. 
289. 
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Where the commissian has no jurisdiction to re- 
lieve the company of the duty of maintaining its 
tracks, it is without power to modify its order re- 
quiring reconstruction of such tracks.®^ 

A court of equity taking jurisdiction to enforce 
the performance of a contract to operate a Street 
or interurban railroad will retain jurisdiction for 
the purpose of authorizing the owner thereof to 
discontinue its operation, where no contractual ob- 
ligation is found to exist, and there is no prospect 
that the road can be made to eam a fair retum on 
the investment.®® 

Review, Under some statutes only interested par¬ 
ties are entitled to appeal from a ruling of the 
Public Service Gommission,'^® and one not so en¬ 
titled cannot maintain proceedings for suspension 
of an order of the commission pending perfection 
of an appeal.'^! On a proper showing, a rule to 
show cause why certiorari should not be allowed 
•to review the decision of the public utility com¬ 
mission approving suspension of Service will be 
granted.72 When the statutes so provide, the re¬ 
view of the action of the commission takes the 
form of a hearing de novo, and the same facts 
are considered, and like principies of law are ap- 
plicable in such review as would be in an independ- 
ent action before the reviewing court if such action 


could be brought.'^^ An order of the commission 
refusing to approve abandonment will not be dis- 
turbed where the evidence is conflicting,^^ but an 
order which is not supported by the evidence can¬ 
not be upheld.*^® 

§ 183. -Effect of Discontinuance 

At common law on abandonment of Its Street rall- 
road the company is obliged to remove Its tracks and 
track structores forthwith. 

Where a Street railroad company ceases its op¬ 
eration and the rendering of Service to the public 
in a municipality, it has been «held that pertinent 
franchises, ordinances, and contracts between the 
company and the municipality are determinative 
of the respective rights and obligations,^® and that 
they may not be varied or set aside and other rights 
granted and obligations imposed.'^'^ On abandon¬ 
ment of its Street railroad the company is obliged 
to remove its tracks and track structures forth¬ 
with this obligation exists at common law,79 
and in the absence of any specifically stated obliga¬ 
tion in the franchise.®® It is also the company’s 
duty to restore the pavement of the invaded Street 
or highway to the condition of the adjacent pave¬ 
ment as discussed supra § 121. Equity has jurisdic¬ 
tion to compel the company to perform its duty in 
I this respect.®! 


68. Vt.—Rutland Ry., Ligrht & Power 
Co. V. Town of West Rutland, 127 

A. 882, 98 Vt. 385. 

66. Ohlo.—Gress v. Village of Pt. 
Loramie, 126 N.E. 112, 100 Ohlo St. 
35, 8 A.L.R. 242. 

70. N.H.—Blanchard v. Boston & M. 
R. R,, 167 A. 158, 86 N.H. 263. 

ConsideratioiL of pxoprlety 

Treatment by Public Service Com¬ 
mission of indlvidual as entitled to 
rights of party In proceedlng for dis¬ 
continuance of Street railroad Is sub- 
ject to revision by supreme court on 
his motion to suspend order authoriz¬ 
ing discontinuance pending perfec¬ 
tion of appeal.—Blanchard v. Boston 
& M. B. R., supra. 

71. IT.H.—^Blanchard v. Boston & M. 

B. R., supra. 

dtizeiL and tazpayer, alleglng no 
private injury, was not entitled to ap¬ 
peal from commissiones order for dis¬ 
continuance of Street railway, and, 
hence, was not entitled to maintain 
proceedings for suspension thereof 
pending perfection of appeal.— 
Blanchard v. Boston & M. R. R., su¬ 
pra. 

72. N.J.—^Ironbound Transp. Co. v. 


Board of Public TJtllity Com’rs, 150 
A. 687, 8 N.J.Misc. 472. 

73. Ark.—Pt. Smith Light & Trac- 
tion Co. V. Bourland, 264 S.W. 481, 
160 Ark. 1, afflrmed 46 S.Ct. 249, 267 
U.-S. 330, 67 KEd. 631, rehearing de- 
nied and amended 46 S.Ct. 611, 268 
U.S. 676, 69 L.Ed. 631. 

60 C.J. p 366 note 89. 

74. N.T.—^People ex rei. New York 
& Q. C. Ry. Co. V. Public Service 
Commission for First Dist., 160 
N.Y.S. 91, 173 App.Div. '826. 

75. Pa.—^West Penn Rys. Co. v. 

Public Utility Commission, 4 A2d 

546, 136 PauSuper. 89. 

76. Pa.—West Penn Rys. Co. v. 

Public Utility Commission, supra. 

Bnforoement 

Respective rights and obligations 
exlsting or arlslng by law or contract 
on discontinuance of Service are en- 
forceable by Judicial process.—^West 
Penn Rys. Co. v. Public Utility Com¬ 
mission, supra. 

77. Pa.—^West Penn Rys. Co. v. 

Public Utility Commission, supra. 

78. Pa.—Corpus Juris dted lu 

West Penn Rys. Co. v. Pennsyl- 
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vania Public Utility Commission, 
15 A.2d 639, 644, 142 Pa.Super. 140. 
60 C.J. p 366 note 92. 

Statute vesting in a public utility 
commission authority to impose 
terms and conditlons on permlssion 
to abandon operations does not dl- 
vest cities of their right to require, 
by court order, that the company re¬ 
move its tracks when it dlscontlnues 
its lines and Services, and does not 
abrogate common-law liability of the 
company in this respect, notwith- 
standing failure of commission to 
impose terms or conditlons on aban¬ 
donment.—^In re Madis on Rys. Co., 

C.C.A.W1S., 102 F.2d 178. 

79. U.S.—In re Madison Rys. Co., C. 
C.A.W1S., 102 F.2d 178. 

Pa.—West Penn Rys. Co. v. Penn- 
sylvania Public Utility Commis¬ 
sion, 15 A.2d 539, 142 Pa.Super. 
140. 

80. N.T.—City of Buffalo v. Interna¬ 
tional Ry. Co., 240 N.Y.S. 113, 135 
Misc. 604. 

81. N.Y.—Village of Stillwater v. 
Hudson VaJley Ry. Co., 241 N.Y.S. 
569, 229 App.Div. 41, modified on* 
other grounds 174 N.R 306, 255 N. 
Y. 144—City of Buffalo v. Interna- 
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§ 184. -Remedies in Case of Unauthor- 

ized Discontinuance 

Where a Street rallroad company dlscontinues oper- 
ations without authority, it may be compelled by appro- 
priate remedy to resume such operations. 

Where a Street railroad company, or other op- 
erating authority, attempts to evade its duty by 
abandoning its road, or a part of it, it may be 
compelled, in proper proceedings, to resume its 
operation and carry out the public duty assumed 
by it,82 and mandamus83 or, under statute, a pro- 
ceeding in certiorari,84 may be a proper proceeding 
for this purpose. Under statutes providing for 
review by certiorari, a denial of an application to 
review the action of a municipal board in dis- 
continuing Service on a portion of a municipally 
owned streetcar system has been held improper,86 


notwithstanding a statement by such board that 
the discontinuance of Service is merely temporary;86 
and the duty of the court in such case is to take 
testimony to determine whether the suspensi on of 
Service is arbitrary and has continued for an un- 
reasonable time.87 In an action for damages against 
a Street railroad company for discontinuing Service, 
plaintiff must introduce the franchise in evidence 
so that the rights, duties, and liabilities may be de- 
termined therefrom.88 In such an action the meas- 
ure of damages, where the abandonment was not 
permanent, is the amount that will reimburse plain¬ 
tiff for the inconvenience and the loss incident 
thereto during the period of the discontinuance,89 
and not the difference bet^veen the value of the 
property with the streetcar Service and the value 
thereof with it permanently discontinued.90 


C. OPERATION 

1. COMPANIES AND PeRSONS LiABLE FOR InJURIES 


§ 185. In General 

A Street railroad company Is llabfe for any neglect 
In the exercise of its franchise, and cannot, without leg- 
Islative authority, terminate its iiabiiity. 

As a general nile a Street railroad company as¬ 
sumes by the acceptance of the grant of its fran¬ 
chise from the state or municipality a duty toward 
the public of seeing that its franchise is properly ex- 
ercised, and therefore is liable for any neglect 
thereof,91 and cannot, without legislative or munici¬ 
pal authority, permit another company or per- 
son to exercise its franchise so as to avoid the lia¬ 
bilities incident thereto ;92 and so a company, agree- 
ing with another company for the joint use of its 
tracks, is liable for injuries caused by the action- 


able negligence of its licensee,®® and where two 
companies jointly operate a Street railroad, partly 
owned by each, each is liable for the negligence of 
the other in the operation thereof.94 A company 
using or operating a Street railroad, although not 
the owner thereof, is liable for its own negligence 
or that of its own servants,95 but a company act- 
ing as agent, and not as owner pro hac vice, is not 
liable for the negligence of employees of its princi- 
pal.96 So a company which is merely using the 
track of another company, without any obligation 
to keep the track in repair or any right to interfere 
therewith, is not liable for defects in the Street or 
track nor is a succeeding company ordinarily 
liable for injuries caused by the negligence or im- 


tional Ry. Co.. 240 N.T.S. 113, 135 
Mlsc. 604. 

82. N.T.—^Plscher v. Gross, 78 N.Y. 
S.2d 394, 273 App.Dlv. 983. 

60 C.J. p 366 note 96. 

83. Kan.—City of Potwin Place v. 
Topeka Ry. Co., 33 P. 309, 61 Kan. 
609. 

N.J.—City of Bridgeton v. Bridgeton 
& M. Tractlon Co., 43 A. 715, 62 
N.J.Law 692, 45 L..R.A. 837. 

84. N.T.—Fischer v. Gross, 78 N.T. 
iS.2d 394, 273 App.Div. 983. 

85. N.T.—^Fischer v. Gross. supra. 

86. N.T.—^Fischer v. Gross, supra. 
87- N.T.—^Fischer v. Gross, supra. 


88. Miss.—Mississippl Power & 

Llght Co. V. Maulding, 108 So. 901, 

143 Miss. 371. 

89. Miss.—^Mlssissippi Power & 

Light Co. y. Maulding, supra. 

90. Miss.—^Mlssisslppi Power & 

Light Co. V. Maulding, supra. 

91. La.—^Muntz v. Algiers, etc., R. 
Co., 35 So. 624, 111 La. 423, 100 Am. 
S.R. 495, 64 L.R,A. 222. 

Me.—^Milton v. Bangor R., etc., Co., 
68 A. 826, 103 Me. 218, 125 Am.S.R. 
293, 15 L.R.A.,N.S., 203. 

92. 111.—^Anderson v. West Chicago 
St. R. Co., 65 N.E. 717, 200 111. 329. 

60 C.J. p 366 note 4. 


93. Mo.—Mlllhouser v. Kansas City 
Public Service Co.. App., 71 S.W. 
2d 160. 

60 C.J. p 366 note 5. 

94. Mlnn.—Messenger v. St. Paul 
City R. Co.. 79 N.W. 583. 77 Minn, 
34. 

60 C.J. p 366 note 6. 

95. Ala.—Birmingham Ry., Light & 
Power Co. v. Danlel, 57 So. 119, 3 
Ala.App. 391. 

60 C.J. p 367 note 7. 

96- U.S.—Costan v. Manlia Electrie 
Co., C.C.A.N.T., 24 P.2d 383. 

97. N.T.—Lowery v. Brooklyn City, 
etc,, R. Co.. 76 N.T. 28. 

60 C.J. p 367 note 9. 
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proper operation of the road by its predecessor.^8 
A stockholder in the Corporation operating the road 
is not liable for its negligent acts.^® 

Joint tort-feasors. Where the injury was caused 
by the concurrent negligence of the streetcar com- 
pany and another, both are liable;^ but the com- 
pany, on payment of the judgment, is entitled to 
indemnity from the other where it is not in pari 
delicto with him, and he is the real party at fault.^ 
Where the acts of the streetcar company and an¬ 
other are different and separate, there is no joint lia- 
bility.^ 

Owner or receiver. Unless such liability is im- 
posed by statute,^ where a Street railroad has been 
placed in the hands of a receiver, the company own- 
ing it is not liable for injuries due to the negligence 
of the receiver or his employees,® and the receiver 
is liable therefor in his official capacity.® If, how- 
ever, the receiver abandons a part of the road to 
the company, it is thereafter liable for negligent 
acts or omissions with respect to such part;^ and, 
if the company was actually operating the road, 
the receiver is not liable for negligence therein® 
although the title to the road was vested in him.^ 

Mortgagee, A mortgagee obtaining possession of 
Street railroad property on default is considered a 
:rustee and is not liable for torts arising out of 
:he use of the property in the business,^® 


§ 186. Company or MunicipaKty 

A Street railroad company Is liable for Injuries caused 
by a faiiure to keep its tracks in repair, and may be 
liable for a faiiure to keep the Street in repalr, but It 
Is not liable for the negligence of the municipal au- 
thorities. 

A Street railroad company is liable for injuries 
caused by a faiiure to keep its tracks in repair,n 
or by a faiiure to keep the Street in repair, where, 
under the terms of its grant, or by statute or or- 
dinance, it is under the duty to repair it,l2 al¬ 
though the municipality is also negligent in permit- 
ting the defect to remain in the Street,^® or although 
the defective condition in fact results from a faii¬ 
ure of the mimicipality to keep its Street in repair 
but the company is not liable for the negligence 
of the municipal authorities,!® and, although it is 
under the duty to repair the streets, it is not liable 
for a defect which is one of construction by the 
municipality, for which the municipality alone is 
responsible, and which the company is not at lib- 
erty to alter,i® unless it has assumed the duty of 
protecting travelers therefrom-^*^ A grant, however, 
to a Street railroad company of the privilege of 
constructing its tracks in the streets and running 
cars thereon does not exonerate the municipality 
from liability for failing to keep its streets in proper 
repair should the company fail to do so, as dis- 
cussed in Municipal Corporations § 797, but, if the 
municipality is compelled to pay damages in such 
a case by reason of the negligence or default of the 
Street railroad company, it may recover over against 
the company.i® 


98. Ky.—^Palmer Transfer Co. v. 
Paducah R., etc., Co., 89 S.W. 616, 
28 Ky.L. 473. 

Liability of purchaser of Street rail¬ 
road for torts of vendor see infra 
S 188. 

99. Ky.—^Evansvllle Rys. Co. v. 
Ligones Adm^r, 189 S.W. 898, 172 
Ky. 631. 

60 C.J. p 867 note 11. 

1. Md.—^United Rys. & Electric Co. 
of Baltimore v. State, 163 A. 90, 
163 Md. 813. 

60 C.J. p 367 note 12. 

2. 111.—Chicago Rys. Co. v. R. F. 
Conway Co., 219 IlLApp. 220. 

3. Midi.—Frye v. City of Detrolt, 
239 N.W. 886, 256 Mlch. 466. 

4L Mo.—^Watkins v. Kansas City & 
W. B. Ry. Co.. App., 209 S.W. 960. 

6. Mo.—^Moore v, Metropolitan St. 
Ry. Co., 176 S.W. 1120, 189 Mo.App. 
655. 

60 O.J. p 367 note 16. 


6. Ind,—'Smith v. Mills, 186 N.B. 
327, 98 Ind.App. 643. 

60 C.J. p 367 note 17. 

7. Tex.—Ft. Worth St. R. Co. v. Al- 
len, Civ.App., 89 S.W. 125. 

8. KT.—Lauber v. Linch, 119 N.T. 

S. 614, 65 Misc. 209. 

9- N.T.—^Lauber v. Linch, supra, 

10. N.T,—Stillwater v. R. Co., 241 N. 

T. S. 669, 229 App.Dlv. 41. 

11- La.—Cline v. Crescent City R. 
Co., 9 So. 122, 43 La.Ann. 327, 26 
Am.S.R. 187. 

Liability of municipality negrllffently 
operating railroad or subway see 
Municipal Corporations § 914. 
Municipal operation of Street rall- 
roads generally see infra S9 341- 
346. 

12. Mo.—Asums V. United Rys. Co. 
of St Louis, 134 S.W. 92, 162 Mo. 
App. 621. 

60 C.J. p 368 note 46. 

Concurrent liability of municipality 
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for InJury caused by defect or ob- 
structlon in Street see Municipal 
Corporations 9 870. 

13. La.—Cline v. Crescent City R. 
Co., 9 So. 122, 43 La.Ann. 327, 26 
Am.S.R. 187. 

14- N.T.—^Dlxon v. Brooklyn City, 
etc., R. Co., 3 N.E. 66, 100 N.T. 
170. 

60 C.J. p 368 note 47. 

15. N.T.—Swlft V. Brooklyn Heights 
R. Co., 118 N.T.S. 827, 134 App. 
Div. 134. 

60 C.J. p 369 note 48. 

16. Mass.—^Phinney v. Boston EI. R. 
Co.. 87 N.B. 490, 201 Mass. 286, 131 
Am.S.R. 400. 

60 C.J. p 369 note 49. 

17. Mass.—^Phlnney v. Boston Bl. R. 
Co., supra. 

60 C.J. p 369 note 50. 

18. Tex.—^Ft Worth St R. Ca v. 
AUen. Clv.App„ 39 S.W, 126. 

60 C.J. p 369 note 52. 
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§ 187. Lessor and Lessee 

Where the lease of a Street rallroad Is unauthorized, 
the lessor remains liable for the lessee^s torts In operat- 
Ing the road; where the lea^e is authorized, the authorl- 
tles differ as to the lessor^s llability. 

As a general rule a Street railroad company can- 
not, without legislative or municipal authority, di- 
vest itself of any of the duties and liabilities inci¬ 
dent to the maintenance and operation of its road 
by leasing the road to another,^® and, hence, if the 
lease is unauthorized, the lessor company will re- 
main liable for the torts of the lessee in the opera¬ 
tion of the road,-2® and it has been held that the 
lessor is so liable, without express reference to 
whether or not the lease was authorized.®^ Where, 
however, there is legislative or municipal authority 
for the lease, the question of the liability of the 
lessor for the torts of the lessee is one on which 
there is a great diversity of judicial opinion.22 In 
some jurisdictions it is held that, where there is 
legislative or municipal authority for the lease, 
the lessor company is thereby absolved from liabil¬ 
ity for the torts of the lessee company,23 tmless 
such liability is expressly reserved in the statute or 
ordinance^^ or the lease is to an iiresponsible com- 
pany,25 or unless the control of the road is re¬ 
served by the lessor, in the lease In other juris¬ 
dictions, however, it is held that, although there is 
legislative or municipal authority for the lease, 
the lessor is not absolved from liability unless in 
addition to such authority there is a provision ex¬ 
pressly exempting the lessor from liability,27 not- 
-withstanding the lessee agrees to assume all lia¬ 
bility and the fact that the lessee abandons a 
single track as leased and lays a double track at 
its own expense, as provided by the lease, does not 


absolve the lessor from liability.^® It is well set- 
tled, however, that the lessee company is liable for 
all injuries caused by its own negligence or that 
of its servants in the operation of the leased road 
but it is not liable for injuries caused by the neg¬ 
ligence of an assignee of the lease or of the as- 
signee^s servants,®^ or for torts committed by the 
lessor prior to the execution of the lease unless 
such liability is assumed in the lease.®2 

Negligence of receiver. Neither the lessor nor 
the lessee of a Street railroad is liable for the neg- 
ligent maintenance or operation of the road while 
in the hands of a receiver.33 

§ 188. Vendor and Purchaser 

The vendor of a Street railroad and Its franchfses 
is not liable for an injury occurring after It has parted 
with possession and control, although It may be liable 
for Injuries resulting from Improper construction, The 
purchaser is liable for damages caused by its own neg¬ 
ligence or for damages which occurred prior to acqulsl- 
tion where such liability Is assumed. 

A Street railroad company which has lawfully sold 
and delivered its road and franchises to another 
company is not liable for an injury due to the neg¬ 
ligence or improper operation of the road occurring 
after it has parted with its ownership, operation, 
and control,®^ although it may be liable for inju¬ 
ries due to the fact that the road was not properly 
constructed at the time of delivery.85 The pur¬ 
chaser of a Street railroad is liable for damages 
caused by its own negligence the same as any other 
owning company and, where the sale is a judi¬ 
cial one, the court in ordering the sale may im- 
pose a liability for past damages on the purchaser 
as a part of the consideration for the purchase.87 


19. Tex.— Ft, Worth St R, Co. v. 

Allen, Civ.App., 39 S.W. 125. 

60 C.J. p 367 note 22. 

iW. La.—^Muntz v. Algrlers, etc., R. 
Co., 35 So. 624. 111 La. 423. 100 
Am.S.R. 495. 64 L.R.A. 222. 

Mo.—^Moorshead v. United Rys. Co., 
100 S.W. 611. 203 Mo. 121. 

■21- 111.—^Hennlng v. Sampsell, 36 N. 
E. 274. 236 111. 375. 

.22. Mo.—^Moorshead v. United Rys. 

Co., 100 S.W. 611, 203 Mo. 121. 

60 C.J. p 867 note 25. 

23. Mo.—Chlanda v. St Louis 
Transit Co., 112 S.W. 249, 213 Mo. 
244. 

$0 C.J. p 367 note 26. 

24. Mo.—^MocFTshead v. United Rys. 
Co.. 100 S.W. 611, 203 Mo. 121. 


25. Mo.—^Moorshead v. United Rys, 
Co.. supra. 

60 C.J. p 368 note 28. 

26- Mo.—Moorshead v. United Rys. 
Co.. supra. 

27. Tex.—^Pt Worth St R. Co. v. 
Fergruson. 29 S.W. 61. 9 Tex.Civ. 
App. 610. 

60 C.J. p-368 note 30. 

26. Mass.—^Braslin v, Somerville 
Horse R. Co., 13 N.E: 65. 145 Mass. 
64. 

29- Tex.—^Ft Wortt St R. Co. v. 
Fergruson. 29 S.W. 61, 9 Tex.Civ. 
App. 610. 

30- Ind.—^Indlanapolis Tractlon & 
Terminal Co. v. Springrer, 98 N.R 
707, 47 Ind.App. 35. 

60 C.J. p 368 note 33. 
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31. N.C.—^Dunn v. Asheville, eta, R. 
Co.. 54 S.E. 416, 141 N.C. 521. 

32- M.Y.—^Hi^irins v. Brooklyn, etc.. 
R. Co., 66 N.T.S. 334, 54 App.Div. 
69. 

33. 111.—^Hennln^ v. Sampsell, 86 N. 
E. 274. 236 IU. 875. 

34. Ark.—^Pugrh v. Texarkana Li^ht, 
etc., Co.. 109 S.W. 1019, 86 Ark. 36. 

35^ Ark.—^Pugh v. Texarkana Lifflit, 
etc., Co.. supra. 

36. Tex.—Cltizens’ R., etc., Co. v. 
Johns. 116 S.W. 62, 52 Tex.Clv.App. 
489. 

37. Mich.—^Daniels v. Bay City Trac- 
tion, etc., Co., 107 N.W. 94, 143 
Mich. 493. 

60 C.J. p 368 note 42; 
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2. Care Required and Liability in General 


§ 189. In General 

If a Street railroad company, through Its servants 
and agents, faiis to exercise the degree of care required 
in the management and operatlon of Its road and cars, 
it Is guilty of negllgence and is liable for the injuries 
caused thereby to property and persons. 

If a Street railroad company, through its serv¬ 
ants and agents, faiis to exercise the degree of care 
required in the management and operation of its 
road and cars, it is guilty of negligence and 
liable for the injuries caused thereby to property^S 
or persons, 3 9 and this liability is sometimes ex- 
pressly imposed on the company by ordinance or 
statute.^O The fact that a Street railroad company 
received its franchise from the municipality does 
not exempt it from liability for its negligence.^^ 
A Street railroad company is not, however, an in- 
surer against every casualty which may happen, or 
liable for an injury attributable to a mere accident 
which ordinary vigilance could not avoid ^2 oj- which 
cannot be attributed to want of care on its part;^^ 
nor can negligence on its part be inferred from the 
mere happening of the injury, as discussed infra § 
305. To run a car in one direction on a track 
generally used for cars going in the opposite direc¬ 
tion is not negligence in itself, independent of other 
circumstances and conditions,^^ nor are maintain- 
ing and using a switch which projects out into the 
public highway,^5 or the failure to run cars on such 
switch with, rather than against, traffic.^® The pri- 
mary duty assumed by railway corporations, by the 


acceptance of their charters, to operate their roads 
so as to afford reasonable protection to the public 
imposes on them the correlative duty to adopt and 
enforce reasonable rules tending to that end;^7 
the company’s omission to promulgate such rules 
has no bearing on its legal responsibility for its 
alleged negligence.*^ 8 

Violation of statute or ordinance, Although it has 
been stated that the violation of a legislative enact- 
ment, prescribing merely a general rule of con- 
duct and not a specific requirement to do or not 
to do a particular act, does not constitute negligence 
per se,49 the failure of a Street railroad company to 
perform a duty imposed by a valid®® ordinance or 
statute is ordinarily such negligence as will render 
it liable for the injuries resulting therefrom,®! not- 
withstanding a fine is also imposed for such fail¬ 
ure but the circumstances may be such as to 
make the violation not necessarily negligence.®® 
A general penal ordinance regulating the operation 
of streetcars, but conferring no particular benefits 
on persons injured by a violation of such ordinance, 
and not even making such violation negligence, 
confers no right of action on persons injured by 
its violation,®4 and the violation of a general or¬ 
dinance, which is not made a part of the ordinance 
granting the company^s franchise, does not author- 
ize a recovery for injuries or death caused by such 
violation, unless the company has agreed to such 
ordinance or contracted to be bound thereby.®® 


38. Ala.—^Birmingrham, K & B. R. Co. 

V. Williajns, 66 So. 653, 190 Ala. 63. 
60 C.X p 369 note 54. 

38. Cal.—^Kinff v. San Dlego Elec¬ 
tric Ry. Co.. 168 P. 131, 176 Cal. 
266. 

60 C.J. p 369 note 55. 

40. Ky.—Johnson v. Liouisvllle City 
R. Co.. 10 Bush 231. 

60 C.J. p 369 note 56. 

41. N.C.—^Norman v. Charlotte Elec¬ 
tric Ry. Co., 83 S.E. 836, 167 N.C. 
633, Ann.Cas.l916E 608. 

60 C.J. p 369 note 57. 

42. Tex.—^Dallas Consol. Electric St. 
Ry. Co. V. Chambers, 118 S.W. 861, 
66 Tex.Civ,App. 331. 

60 C.J. p 369 note 58. 

43. Ga.—Pairburn & A. Ry. & Elec¬ 
tric Co. V. Latham. 107 S.E, 88, 26 
Ga.App. 698. 

60 C.J. p 369 note 58 

44i Cal.—Busck v. Los Angeles Ry. 


Corporation, 174 P. 665, 178 Cal. 
636, 2 A.L.R. 1607. 

60 C.J. p 370 note 60. 

46. Tex.—^E1 Paso Electric Co. v. 
Portillo, Civ.App., 37 S.W.2d 219. 

46. Tex.—^E1 Paso Electric Co. v. 
Portillo, supra. 

47. S.C.—^McCormick v. Columbia 
Electric St. Ry., Lfight & Power Co., 
67 S.E. 562, 86 S.C. 456, 21 Ann. 
Cas. 144. 

48. Wis.—•Williams v. Duluth St. 
Ry. Co., 171 N.W. 939, 169 Wis. 
261. 

60 C.J. p 370 note 64. 

49. Ohio. —Koppelman v. Springer, 
104 N.E.2d 696, 167 Ohio St. 117. 

60. Mo.—Sanders v. Southern Elec¬ 
tric R. Co., 48 S.W. 855, 147 Mo. 
411. 

60 C.J. p 370 note 66. 

51. Cal.—^King v. San Diego Electric 
Ry. Co., 168 P. 131. 176 Cal. 266. 
60 C.J. p 370 note 67. 


Persons proteoted 
An ordinance requlring streetcars 
to stop or hurry from crossings In 
case of flre may be Invoked, as for 
his benefit, by a bystander injured 
while on the sidewalk by a flre auto- 
mobile, forced to take to the side¬ 
walk by a sudden obstruction of the 
Crossing by a streetcar.—Klng v. 
San Diego Electric Ry. Co., supra— 
46 C.J. p 727 note 85 [a]. 

52. Mo.—Path V. Tower Grove, etc., 

R. Co., 16 S.W. 913, 106 Mo. 637, 
13 L.R.A. 74. 

53. N.T.—Clark v. Murray, 36 N.Y. 

S. 2d 483. 264 App.Div. 843, afflrmed 
46 N.E.2d 353, 289 N.Y. 746. 

60 C.J. p 370 note 69. 

64. Mo.—^Holwerson v. St. Louis, 
etc., R. Co., 67 S.W. 770, 167 Mo. 
216, 50 L.R.A. 850. 

55. Mo.—^Holwerson v. St. Louis, 
etc., R. Co., supra. 
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Noise. Where no physical injury results, the 
noise caused by the operation of a Street railroad 
furnishes the owner of property adjoining the 
premises upon which the railroad is operated no 
5ufEcient basis for the recovery of damages.56 

Vibratioris. Since vibrations from a carefully 
operated Street railroad which caused damage to 
abutting property are damnum absque injuria, 57 
negligence in the operation or construction of the 
Street railroad must be shown in order to justify a 
recovery for damages caused by vibrations in the 
operation of the road.58 

Transportation of freight The unauthorized 
transportation of freight for hire for others over its 
tracks may constitute negligence which will render 
the company liable for the resulting injuries 
but this does not apply to the transportation of any- 
thing which it is reasonably necessary for the com¬ 
pany to transport as incidental to the proper man- 
agement of its legitimate business.®® 

Opening the car door to permit a passenger to 
alight from a moving car in the middle of a block, 
whereby a traveler on the Street was injured, has 
been held to be negligence,51 but there is also au- 
thority to the contrary.52 

§ 190. Acts of Servants or Employees 

A Street railroad company Is Ilable for injuries which 
are due to the inexperience and incompetency of Its 
servants and for ali injurlous acts done by its employees 
within the scope of their employment. 


As a general rule it is the duty of a Street rail¬ 
road company to exercise ordinary care to employ 
sufficient reasonably skilled and competent servants 
on its cars to operate them in a careful manner so 
as to prevent injury to persons on the track;®^ 
and, therefore, the company is liable for injuries 
which are due to the inexperience and incompe¬ 
tency of such servants,64 although it has been held 
that the mere employment or retention in Service 
of a careless or unfit employee does not give rise to 
a cause of action against the company, 65 since there 
must be evidence of some specific act of negligence 
or incompetency which is the proximate cause of 
the injury, as discussed infra § 212. A motor- 
man*s collapse into unconsciousness from illness, 
allowing the car to nin uncontrolled into a vehicle, 
is an act of God exculpating the company unless 
its negligence in placing him in charge of the car 
with notice of his incompetency was a concurring 
cause of the casualty.66 A single act of negligence 
on the part of the driver or motorman at any time 
other than that when the accident happened does 
not establish unfitness on the part of such driver 
or motorman.67 His unfitness because of illness 
may be inferred from his physical condition,®^ 

Error of judgment in emergency. It is not neg¬ 
ligence on the part of a motorman or driver, re- 
quired to choose instantly one of several methods 
to avert an injury, to choose one which may not 
have been the most efficacious.6 9 

Scope of employment. A Street railroad company 
is liable for injurious acts done by its employees 
within the scope of their employment,70 whether 


66. IlL—Grlveau v. South ChJcago 
City K. Co.. 130 IU,App. 519. 

67- N.Y.—^Frank v. City of New 
York. 43 N.Y.S.2d 177, 179 Misc. 
895. 


£ength of employmezit is imxna- 
terial where it appears employee was 
reasonably skillful aud ordinarlly ob¬ 
servant.—Tassin v. New Orleans 
Public Service, 139 So. 695, 19 La. 
App. 456. 


58. N.Y.—Frank v. City of New 
York, supra. 

69- Mass.—Caswell v. Boston EI, R. 
Co.. 77 N.E. 380, 190 Mass. 627, 

-60. Tex.—Caswell v. Boston EI. R. 
Co., supra—^Dallas Rapid Transit 
R. Co. V. Dunlap, 26 S.W. 877, 7 
Tex.Civ.App. 471. 

■61. Mo.—Gilman v. Fleming, App., 
265 S.W. 104. 

62. 111.—^Becker v. Chicago Rys. Co., 
216 IU.APP. 324. 

-63. Del.—^Igle V. People's Ry. Co., 93 
A. 666, 28 Del. 376. 

•60 C.J. p 370 note 78. 


64. La.—^Rice v. Crescent City R. 

Co„ 24 So. 791, 61 La.Aun. 108. 

60 C.J. p 371 note 79. 

66. Va.—^Virginia Ry. & Power Co. 
V. Davidson*s Adm'r, 89 S.E. 229, 
119 Va. 313. 

60 C.J .p 371 note 80. 

66. N.Y.—^Beiner v. Nassau Electric 
R Co., 181 N.Y.S. 628, 191 App.Div. 
371. 

67. Tex.—^Dallas City R. Co. v. Bee- 
man, 11 S.W. 1102, 74 Tex. 291. 

68. N.Y,—^Beiner v. Nassau Electric 
R. Co., 181 N.Y.S. 628, 191 App. 
Div. 371. 

69. Mich.—Nlssly V. Detroit, X & C. 
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Ry., 131 N.W. 146, 168 Mich. 676, 
Ann.Cas.l913C 719. 

60 C.J. p 371 note 85. 

70. Ky.—South Covington & C. St. 
Ry. Co. V. Cleveland, 100 S.W. 283, 
30 Ky.D. 1072, 11 L.R.A.,N.S., 853. 
60 C.J. p 371 note 87. 

Assanlt 

(1) Contention that fight was a pri¬ 
vate affair could not be sustained 
where employee who, while on way 
horne, alighted from streetcar, placed 
hand on motorist*s shoulder, and in 
angry tone said “Get the hell ofit the 
tracks.”—Conway v. Kansas City 
Public Service Co., 126 S.W.2d 936, 
234 Mo.App. 596, certiorari quashed 
State ex rei. Kansas City Public 
Service Co. v. Shain, 134 S.W,2d 58, 
345 Mo. 543. 

(2) Whether employee was acting 
for the company with respect to as- 
sault as Question for jury see infra 
9 322- 
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such acts are willful or negHgent,^^ and whether in 
obedience to, or violation of, special instructions 
but it is not liable for injuries which resuit from 
acts which are not within the scope of such employ- 

mentJS 

§ 191. Acts of Third Persona 

Generallyf a Street rallroad company Is not llable 
for injuries caused by the negifgent or wrongfui acts 
of third persons not in its employ and done wlthout its 
knowledge or consent. 

Generally, a Street railroad company is not liable 
for injuries caused by negligent or wrongfui acts 
of third persons not in its employ and done with- 
out its knowledge and consent,^^ as, for example, 
a passenger^S or a volimteer assisting an employee 
of an independent contractor.*^® Where, however, 
the negligent operation of a streetcar produces an 
apparent perii, the company may be liable for an 
injury to a third person by a passenger,*^*^ provided 
the injury was proximately caused by the negligence 
of the company and was not the resuit of the in¬ 
dependent and intervening act of the passenger, as 
discussed infra § 212. Furthermore, where the 


company is negligent in maintaining poles as part 
of its System it may be liable to a person injured 
by the fall of a defective pole when struck by a 
motor vehicle,*^® provided the omission carefully 
to maintain such poles could be considered as a 
substantial concurring cause, as discussed § 212. 

§ 192. Degree of Care Required 

The general rule Is that a Street rallroad company 
is required to exercise reasonable or ordinary care in 
the operation of its cars. 

Although it has been said that a Street railroad 
company in the operation of its road in public 
streets and highways is required to exercise a very 
high degree of care,*^® or more care than is usual- 
ly required on the part of steam railroads oper- 
ating on their own right of way,®® it is not, with 
respect to the general public in the streets on which 
it runs, required to exercise as high a degree of 
care as it owes to passengers on its cars,®i or as 
is required of a steam railroad operating its cars on 
the streets.®^ The general rule is that a Street rail¬ 
road company is required to exercise that which, un¬ 
der the circumstances, is reasQnable®^ or ordinaryS^ 


71. Ga.—Savannah Electric Co. v. 
Wheeler, 58 S.E. 38, 128 Ga. 660, 
10 L..RA.,N.S., 1176. 

60 C.J. p 371 note 88. . 

72. Ala.—Birmlngham Ry., I/lgrht & 
Power Co. v. Donaldson, 68 So. 596, 
14 Ala.App. 160. 

73. Ohlo.—Cleveland Ry. Co. v. 

Huntington, 164 1T.B. 762, 119 Ohlo 
St. 618. . 

60 C.J. p 371 note 90. 

74. Ky.—^Louisvllle R. Co^ v. 
Holmes, 117 S.W. 963. 

60 C.J. p 372 note 91. 

Violation of ordlnance 

Rapid transit company, which 
failed to maintain signs forbidding 
spltting on the floors as required by 
ordinance, was not thereby rendered 
liable to a person injured as the re¬ 
suit of the violation by another of 
ordinance p^^ohibiting spltting on the 
floor of any public place or convey- 
ance.—Clark v. Murray, 36 N.T.S.2d 
483, 264 App.Dlv. 843, afarmed 46 N. 
E.2d 363, 289 N.T. 746. 

75. Ky.—Louisvllle R. Co. v. 

Holmes, 117 S.W. 963. 

60 C.J. p 372 note 92. 

76. Pa—Noggle v. Carlisle, etc., R. 
Co„ 64 A. 647, 216 Pa 367. 

60 C.J. p 372 note 93. 

'77. La—^Kendall v. New Orleans 
Public Service, App., 45 So.2d 641. 


78. Cal.—Gibson v. Glbson, 216 P.2d 
119, 96 Cal.App.2d 681. 

79. D.C.—^Barstow v. Capital Trac- 
tion Co., 29 APP.D.C. 362. 

Care required of railroads as to per¬ 
sons on or about tracks generally 
see Railroads § 904 et seq. 

80. U.S.—Stelk V. McNulta, 111., 99 
F. 138, 40 C.C.A. 357. 

Or.—^Palmer v. Portland Ry., Light & 
Power Co., 108 F. 211, 66 Or. 262. 

81. Conn.—^Hayden v. Pair Haven, 
etc., R. Co., 66 A. 613, 76 Conn. 
366. 

60 C.J. p 372 note 97. 

Care required as to passengers gen¬ 
erally see Carriers $ 676 et seq. 

82. Or.—Wolf V. City R Co., 85 P. 
620, 91 P. 460, 60 Or. 64, 15 Ann. 
Cas. 1181. 

60 C.J, p 372 note 98. 

Care "required of railroad operating 
cars on streets see Railroads § 984. 

83. Ind.—Carson v. Perklns, 29 N. 

B.2d 772, 217 Ind. 643—Terre 

Haute, Indianapolis & Eastern 
Traction Co. v. Sawyer, 179 N.E. 
654, 95 Ind.App. 8. 

Mlnn.—^Peterson v. Minneapolis St. 
Ry. Co., 63 N.W.2d 817—Wright v. 
Minneapolis St. Ry. Co., 23 N.W.2d 
347, 222 Minn. 105. 

Pa.—^Longden v. Conestoga Transp. 

Co., 169 A 884, 313 Pa. 661. 

60 C.J. p 372 note 99. 
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Beclprocal rights and duties of com¬ 
pany and travelers on the Street 
see Infra §S 207-209. 

Traokless troUey 

Md.—State v. Magaha, 32 A.2d 477, 
182 Md. 122. 

Froper oare 

Pa.—^Dopler v, Pittsburgh Rys, Co., 
160 A. 692, 307 Pa. 113. 

Dnty Biiperior to dnty to company 
Since a motorman's flrst duty, wlth 
respect to operating and managing 
his streetcar safely, is to the public, 
his duty to exercise reasonable care 
for protection of the public is su¬ 
perior to his duty to the company.— 
Wright v. Minneapolis St. Ry. Co., 23 
N.W.2d 847, 222 Minn. 105. 

84k Cal.—White v. Los Angeles Ry. 
Corp., 167 P.2d 530, 73 Cal.App.2d 
720—^Alberts v. Lytle, 37 P.2d 706, 
1 Cal.App. 682. 

Minn.—^Peterson v. Minneapolis St. 
Ry. Co., 53 N.W.2d 817—Wright v. 
Minneapolis St. Ry. Co., 23 N.W.2d 
347, 222 Minn. 105. 

Mo.—^Portner v. St. Louis Public 
Service Co., 244 S.W.2d 10. 

Ohio.—^McCarthy v. Cincinnati St. 
Ry. Co., 94 N.E.2d 627. 88 Ohlo. 
App. 454. 

Or.—^Harrington v. Portland Traction 
Co., 124 P.2d 716, 168 Or. 648. 

60 C.J. p 372 note 1. 

Snow removal 

(1) Although Street railroads have 
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care and prudence, operating with regard to known 
conditions^S and taking proper or usual precau- 
tions to avoid injury to travelers.^s Accordingly, 
a Street railroad company is reqnired to exercise 
such care and vigilance in the management and 
operation of its cars to avoid injuring persons 
rightfully upon such streets or highways as a per- 
son of ordinary prudence and capacity may be ex- 
pected to exercise under the same or similar cir- 
cumstances.®*^ It is not required to exercise the 
highest degree,88 or the highest practicable degree,*® 
of care, or very high,®® high,®i great,92 or special 
and particulares care; nor is it bound to guard 
against unusual and extraordinary dangers.e^ Fur- 
thermore, the Street railroad company has no duty 
to anticipate and provide against every exigency 
or possible contingency which may suddenly arise 
in the operation of its lines,es and, in order to 


import negligence from the action of the operator 
of a streetcar where danger appears in the way 
of such car, the danger must be a sufficient distance 
from the streetcar to give time enough to enable 
the operator to stop or slow down to avoid the 
accidentes 

The care required must be commensurate with the 
known danger,e7 and what constitutes ordinary 
care and prudence within the meaning of the gen- 
eral rule depends on the known and reasonably 
to be expected hazards and dangers of the partic- 
ular case,SS and varies under different conditions, 
such as the character of the cars, the agency of pro- 
pulsion, the locality in which they are operated, 
whether in the country or in a city, whether over 
much traveled or unfrequented streets, and the pos- 
sibility or probability attending their operation,®s 


rlsrht to keep their tracks ciear of 
snow, they must exercise ordinary 
care in their operation. and question 
whether they have used ordinary 
care should he decided In lig:ht of 
surrounding clrcumstances.—^Armi¬ 
ger V. Baltlmore Transit Co., 196 A. 
111, 173 Md. 416. 

(2) Snow sweeper, operated by 
Street rallway company, was not so 
dangerous in itself that it should 
not be transported on publlc high- 
way without unusual care for safety 
of travelers going in same directlon. 
—Overstreet v. Illinois Power & 
Llght Corporation, 190 N.E. 676, 356 
111. 378. 

Statntory mles or staadards of ooiu 
duot 

<1) Statutory rules or standards 
of conduct governing operation of 
streetcar and other vehicles are not 
excluslve.—Nees v. Mlnneapolis St 
By. Co., 16 N.W.2d 768, 218 Mlnn. 
532. 

(2) Absence of statutory rule or 
regulation deflning duty of operator 
does not absolve operator from the 
common-law duty to exercise reason- 
able or ordinary care.—^Peterson v. 
Mlnneapolis St By. Co., 31 N.W.Zd 
905, 226 Mlnn. 27—-Xees v. Mlnneap¬ 
olis St By. Co., 16 N.W.2d 758, 218 
Mlnn. 532. 

85. Mlch.—Hibbler v. Detroit Unit¬ 
ed By., 137 N.W. 719, 172 Mlch. 368. 
€0 C.J. p 373 note 2. 

88. CaL—Whlte v. Los Angeles By. 
Corp., 167 P.2d 630, 73 CaI.App.2d 
720. 

Mass.—^McBride v. Middlesex & B. St. 
Hy. Co., 176 N.S1. 185, 276 Mass. 
28. 


•Pa.—^Welner v. Philadelphia Bapld 
Transit Co., 165 A. 252, 310 Pa 
415. 

60 C.J. p 373 note 3. 

SCnowledge of perii 

The duty of streetcar operator to 
avoid collislon is not postponed until 
operator has actual knowledge of 
perii ahead but arises when by exer¬ 
cise of reasonable care he would have 
reallzed it—^MacDonald, to Use of 
Emmco Ins. Co. v. Capital Transit 
Co.. D.C.Mun.App., 81 A.2d 862. 

87. Minn.—^Wright v. Mlnneapolis 
St By. Co., 23 N.W.2d 347, 222 
Minn. 105. 

Va—^Virginia Electric & Power Co. 
V. Mitchell. 164 S.E, 800, 169 Va 
855, supplemented 167 S.E. 424, 159 
Va 855. 

60 C.J. p 373 note 99, p 373 notes 1-3. 

Probability of skiddiag 
If condition of rails, because of 
wet leaves thereon, would probably 
cause car to skid on application of 
brakes, motorman must operate car 
with care of ordinarlly prudent per- 
son.—^Virginia Electric & Power Co. 
V. Mitchell, supra 

88. N.T.—^Klimpl v. Metropolitan St 
R. Co., 87 N.Y.S. 39, 92 App.Div. 
291. 

60 C.J. p 373 note 5. 

89. Ky.—^Kentucky Tractlon & Ter¬ 
mina! Co. V. Bain, 170 S.W. 499, 
501, 161 Ky. 44. 

90. W.T.—^Belner v. Nassau Electric 
B. Co., 181 N.T.S. 628, 191 App.DIv. 
371. 

91. N.T.—^Relner v. Nassau Electric 
B. Co., supra 

92. N.T.—^Reiner v, Nassau Electric 
B. Co., supra 


93. Cal.—^Busch v. Los Angeles By. 
Corporation. 174 P. 665, 178 Cal. 
536, 2 AL.B. 1607. 

94. 111.—Spencer v. Chlcago City Ry. 
Co., 220 111.App. 436. 

60 C.J. p 373 note 11. 

95. Pa—Hamley v. Pittsburgh Rys. 
Co., 28 A.2d 911, 345 Pa 380—Cox 
V. Wilkes-Barre Ry. Corp., 17 A.2d 
367, 340 Pa 554—^Tatarewlcz v. 
United Traction Co., 69 A. 995, 220 
Pa 560—Kelly v. Philadelphia 
Transp. Co., 23 A.2d 57. 146 PaSu- 
per. 445. 

96. Pa—Cox V, Wilkes-Barre Ry. 
Corp., 17 A.2d 367, 340 Pa 654— 
Weschler v. Buffalo & Lake Erie 
Traction Co., 143 A. 119, 293 Pa. 
472—^Wilkerson v. Philadelphia 
Transp. Co., 76 A,2d 430, 167 Pa 
Super. 616. 

97- Va.—^Virginia Electric & Pow¬ 
er Co. V. Mitchell. 164 S.E. 800, 159 
Va 855, supplemented 167 S.R 
424, 159 Va 855. 

60 C.J. p 373 note 12. 

98. lowa.—^Roaenberg v. Des Molnes 
Ry. Co.. 238 N.W. 703, 213 lowa 
152. 

Mo.—^Portner v. St. Louls Public 
Service Co., 244 S.W.2d 10. 

Va—^Virginia Electric & Power Co. 
V. Mitchell, 164 S.E. 800, 169 Va 
855, supplemented 167 S.E. 424, 159 
Va 855. 

€0 C.J. p 373 note 13. 

99. Minn.—^Peterson v. Mlnneapolis 
St Ry. Co.. 63 N.W.2d 817. 

60 C.J. p 373 note 14. 

At Public crosslaiff more care is re- 
Quired than at private Crossing.— 
Scholl V. Philadelphia Suburban 
Transp. Co., 51 A.2d 732, 856 Pa 
217. 
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as that which tinder some conditions will be ordi- 
nary and reasonable care may under other condi¬ 
tions amount even to gross negligence.^ Thus, as 
compared with the usual operation of a car under 
ordinary conditions, ordinary care will require a 
higher degree of diligence and prudence where there 
is an increase of danger,2 as in proceeding in one 
direction on a track generally used for cars going 
in the opposite directian,^ or at a Crossing of inter- 
secting streets,^ at the Crossing of two Street rail- 
roads,5 on obstnicted streets,® or streets in crowded 
or densely populated portions of a municipality,^ 
or where there are adverse weather* or road^ con¬ 
ditions. 

Where a Street railroad is operated under condi¬ 
tions similar to the operation of steam railroad, 
general rules as to the care required of such roads 
are applicable.^® 

Statutory precautions to prevent accidents re¬ 
quired of railroads have been held applicable to 


interurban railroads,although a doctrine to the 
contrary is equally supported by authority.^^ 

Company rules, Although the existence of com- 
pany operating rules does not render a violation 
of such rules by the operator of the streetcar neg- 
ligence per se,i3 such violation is evidence of neg- 
ligence and a circumstance to be considered in de- 
termining whether or not the operator was negli- 
gtntM 

§ 193. Duties and Care as to Trespassers in 
General 

General rules apply in determining whether a person 
l8 a trespasser wIth respect to a Street railroad company, 
and, generally, no duty exists towards a trespasser ex- 
cept to refrain from willfully or wantonly injuring him. 

General rules apply in determining whether a 
person is a trespasser with respect to a Street rail¬ 
road company.^5 Thus, since the rights of the 


In orosslng' pnlbllo Street from main 
track to car yard, agalnst trafflc be- 
tween intersectlons of streets, mo- 
torman was reaulred to use hlgh de¬ 
gree of sklll and cautlon to avoid 
danger or Injury to any person or col- 
lision with any vehi cie on hlghway.— 
Baltimore Transit Co. v. Alexander, 
192 A. 349, 172 Md. 454. 

1. Fla.—Consumers’ Electric Lfight, 
etc., Co. v. Pryor, 32 So. 797, 44 
Fla. 354. 

2. Utah,—Spiklng v. Consolidated 
R. etc., Co.. 93 P. 838, 33 Utah 313. 

60 O.J. p 374 note 16. 

Boof steps 

Where operator of streetcar, from 
prevlous experlence, had reason to 
belleve that roof step, Instead of be- 
ing folded against side of streetcar, 
mlght be down, extending outward 
from streetcar, a conclusion was au- 
thorized that, when streetcar was in 
a “tight” place, by the exercise of 
ordinary care, operator should have 
determined whether step was down 
and that fallure to do so was negli- 
gence, notwithstandlng streetcar 
company had the rlght to maintain 
roof steps either open at all times or 
closed at all times.—^Baltimore 
Transit Co. v. Worth, 52 A.2d 249, 
188 Md. 119, 5 A.Li.R2d 740. 

3. Ohlo.—Cincinnati Tractlon Co. v. 
Jamlson, 32 Ohlo Clr.Ct. 336. 

60 C.J. p 374 note 17. ‘ 

4- Pa.—fichoU V. Philadelphia Sub- 
urban Transp. Co., 51 A2d 732, 356 
Pa. 217. 

60 G.X p 374 note 18. 


5. D.C.—^Metropolitan R. Co. v. 
Hammett, 13 App.I>.C. 370. 

60 C.J. p 374 note 19. 

6. Pa.—Algard v. Philadelphia Rap- 
id Transit Co., 109 A. 647, 266 Pa. 
390. 

60 C.J. p 374 note 20. 

7. IU.—Chlcago, etc., R. Co. v. Wan- 
Ic, 82 N.E. 821, 230 111. 530, 15 L. 
R.A,N-.S.. 1167. 

60 C.J. p 374 note 21. 

8. Pa.—^Algard v. Philadelphia Rap- 
id Transit Co., 109 A. 647, 266 Pa. 
390. 

60 C.J. p 374 note 22. 

9. Del.—^Foulke v. Wilmlngton City 
R. Co., 60 A. 973, 21 Del. 363. 

60 C.J. p 374 note 23. 

10. Cal.—^Lund v. Pacific Elee. Ry. 
Co., 153 P.2d 705, 25 Cal.2d 287— 
Korchak v. Pacific Electric Ry. Co., 
48 P.2d 762, 9 Cal.App.2d 89. 

Puerto Rico.—Transfer Co. v. R., etc., 
Co., 7 Puerto Rlco Fed. 48. 

60 C.J. p 374 note 25. 

11. Tenn.—^Union Tractlon Co. v. 
Todd, 64 S.W.2d 26, 16 Tenn.App. 
200 . 

52 C.J. p 235 note 26. 

12« Mo.—^Hudson v. Southwest Mis- 
sourl R Co., 159 S.W. 59, 146 Mo. 
App. 388. 

52 C.J. p 235 note 28 [a], [c], [d]. 

13. Cal,—Gett V. Pacific Gas & Elec¬ 
tric Co., 221 P. 376, 192 Cal. 621 
—Slmon V. City and County of San 
Francisco, 180 P.2d 393, 79 Cal. 
App.2d 590. 


Wash.—Pelzer v. City of Seattle, 24 
P.2d 444, 174 Wash. 95. 

14. Cal.—Gett V. Pacific Gas & Elec¬ 
tric Co., 221 P. 376, 192 Cal. 621— 
Simon v. City and County of San 
Francisco, 180 P.2d 393, 79 Cal. 
App.2d 590. 

Wash.—^Peizer v. City of Seattle, 24 
P.2d 444, 174 Wash, 95, 

15. lowa.—Mann v. Des Molnes Ry. 
Co., 7 ]Sr.W.2d 45, 232 lowa 1049. 

60 C.J. p 375 note 27. 

Abntment 

Street railway company, ownlng 
easement across parking beyond end 
of Street at intersecting Street cross- 
ed by its tracks, and city, In Its pro- 
prletary capacity as owner of such 
parking, were not liable for injuries 
to motorist driving o£C abutment of 
company*s trestle over creek running 
through such parking, in absence of 
showlng that either did anything to 
invite motorlsts onto such private 
property or maintained unsafe con- 
dition as near public hlghway as to 
render hlghway itself unsafe, such 
motorist being merely trespasser.— 
Hauck V. Kansas City Public Service 
Co., 200 S.W.2d 608. 239 Mo.App. 1092. 

Flaylng In streets 

Chlldren have no rlght as a mat- 
ter of law to play in that part of a, 
Street where streetears are passlng. 
—Camardo v. New York State Rys., 
159 N.B. 879, 247 N.T. 111. 

Streetcar conductor standing on 
the company’s tracks, not uslng the 
Street as a traveler and not having 
the rights of an employee thereon, 
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Street railroad company and the traveler on the 
Street to use that part of the Street occupied by 
the Street railroad tracks are equal and reciprocal, 
as discussed infra § 208, a traveler on the Street in 
the exercise of due care going across or along such 
part of the Street when not occupied by cars is 
not a trespasser,i6 although it has been said he 
may become one if, after notice, he negligently re- 
mains therei*^ or if he unreasonably and unneces- 
sarily obstructs the company in using the tracks 
but an unregistered automobile unlawfully on the 
highway 'has been held a trespasser,i9 as has also 
a man who lies down on the streetcar track.^® 
Where the tracks are laid on a private right of 
way,2l or where they are raised above the sur- 
face of the street^s or elevated on a trestle,23 a 
person or animal on them is a trespasser, not- 
withstanding the defective condition of the roadway 
beside the tracks^^ or former use.25 However, 
where the company has improved a Crossing on its 
private right of way for public use and has invited 
the public to use it, a person injured while attempt- 
ing to use such Crossing is not a trespasser,26 but 
is a licensee by implied permission, as discussed in¬ 
fra § 194. A person Crossing tracks, which are not 
laid in a public Street, is not a trespasser as a mat- 


ter of law where a public way existed at the place 
of Crossing for several months prior to the accident 
with the implied permission of the company.27 

Persons on cars. Where a person in danger 
of being run over by a vehicle leaps to the rear 
platform of a streetcar without intending to be¬ 
come a passenger, he is technically a trespasser,28 
as is a newsboy boarding a car to sell papers with¬ 
out intending to pay the fare.29 So a boy who, 
without the intention of paying fare but with the 
purpose of stealing a ride, boards a streetcar, and 
secretes himself from observ^ation so as to avoid de- 
tection, is a mere trespasser^O unless his presence 
on the car be actually known and assented to, either 
directly or by implication, by the driver or con¬ 
ductor but assent to the boy's riding on the car 
free will not arise by implication from the mere 
fact that the driver discovered him, and made no 
demand for fare, when the driver is neither required 
nor authorized to collect fares.82 The failure of 
a conductor to collect fare from a person on the 
platform does not make such person a trespasser, 
so as to preclude an action for his injuries resulting 
from his being thrown under the car wheels while 


is a trespasser.—^Manning- v. Man- 
chester St, Ry., 118 A. 386, 80 NJI. 
404—60 C.J. p 376 note 39. 

16. Mo.—^McKenzie v. United Rys. 
Co. of St. Louis, 115 fi.W. 13, 216 
Mo. 1. 

60 C.J. p 375 note 27. 

17. N.C.—^Norman v. Charlotte Elec¬ 
tric Ry. Co., 83 S.E. 836. 167 N.C. 
533, Ann.Cas.l916E 508. 

60 C.J. p 375 note 28. 

18. Pa.—Struse v. Philadelphia Rap- 
id Transit Co., 87 Pa. Super. 46. 

19. Mass.—^Love v. Worcester Con- 
sol. St. Ry. Co., 99 N.E. 960, 213 
Mass. 137. 

60 C.J. p 375 note 30. 

20. Ala.—Corpus Juris clted In 
Clark v. Blrmingham Elee. Co., 181 
So. 294, 295. 236 Ala. 108. 

60 C.J. p 375 note 31. 

21. Ala.—Clark v. Blrmingham Elec¬ 
tric Co., 181 So. 294, 236 Ala, 108. 

60 C.J. p 375 note 32. 

Xn ItXassachtLsetts 

(1) Under statute effectlng change 
in substantive law, person on space 
in Public way expressly reserved for 
use of Street railway company has 
rights of pedestriatt or traveler on 
highway, and company has obligation 
to exercise reasonable care to avoid 
Injuring such person regardless of 


whether person is on reservation for 
purpose of becoming passenger or 
after alighting from car.—Sears v. 
Boston Elevated Ry. Co., 47 N'.E.2d 
282, 313 Mass. 326. 

(2) However, as such statute does 
not apply to events which occurred 
prior to its enactment, person in¬ 
jured while travelling across reserva¬ 
tion did not have rights of pedestrian 
under prior statute giving such 
rights only to person on reservation 
for purpose of becoming passenger 
or after alighting from car, and, 
thus, company was not liable in ab- 
sence of wanton and reckless mis- 
conduct.—Sears v. Boston Elevated 
Ry. Co., supra. 

(3) Prior to statute, person on res¬ 
ervation was considered trespasser 
or mere licensee and company was 
liable only for willful, wanton, or 
reckless misconduct.—^Pritehard v. 
Boston Elevated Ry., 6 H.E.2d 29, 
296 Mass. 197—60 C.J. p 375 note 33. 

22. Ala.—Clark v. Birmingham Elec¬ 
tric Co., 181 So. 294, 236 Ala. 108. 

60 C.J. p 376 note 34. 

23. Ala,—Benton v. City of Mont- 
gomery, 76 So. 473, 200 Ala. 97. 

24. Ala.—Snyder v. Mobile Light & 
Ry. Co.. 107 So. 451. 214 Ala. 310. 

25. Ala.—Snyder v. Mobile Ught & 
Ry. Co., supra. 


26. lowa.—^Mann v. Des Molnes Ry. 
Co., 7 N.W.2d 45, 232 lowa 1049. 

ErectiLon of signs 

Where Street railway company had 
improved Crossing on private right 
of way for public use and invited 
public to use it, the company became 
bound to use care in operation of 
streetears over the Crossing, which 
ordinary prudence and the law de- 
manded, and it could not change mo- 
torist from a licensee to a trespass¬ 
er by signs erected at Crossing.— 
Mann v. Des Moines Ry. Co., supra. 

27. N.T.—^Zambardl v. South Brook- 
lyn Ry. Co., 24 N,E.2d 312, 281 N. 
Y. 516. 

28. N.T.—^MeCann v. Sixth Ave. R. 
Co., 23 N.E. 164, 117 N.Y. 505, 15 
Am.S.R. 539. 

29- Mass.—Lebov v. Consolidated 
Ry. Co., 89 N.E. 546, 203 Mass. 380, 
26 L.R.A.,N.e., 266. 

60 C.J. p 376 note 42. 

30. Ky.—Monehan v. South Coving- 
ton, etc., R. Co., 78 S.W. 1106, 117 
Ky. 771, 25 Ky.U 1920. 

60 C,J. p 376 note 43. 

31. Ga.—Wynn v. City & Suburban 
Ry. Co., 17 S.E. 649, 91 Ga. 844. 

32. Ga.—^Wynn v. City &, Suburban 
Ry. Co., supra. 
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steppmg- from the car.33 Where a streetcar is 
stopped so as to obstruet the passage of a traveler 
on foot desiring to cross the Street, it is not a tres- 
pass or wrongful act on his part to step on and 
pass over the platform of the car in order to avoid 

the obstruction.S4 

Care required. As a general rule a Street railroad 
company is under no duty to exercise active vigi- 
lance to look out for, and prevent injury to, tres- 
passers on its cars,^^ jg bound only to abstain 
from wantonly, recklessly, or willfully injuring a 
trespasser, whose presence is known,36 qt to exer¬ 
cise reasonable care to avoid injuring him after 
discovering his perii ;37 and the company, therefore, 
is not liable for injuries caused to a trespasser on 
a car whose presence or perii is not known,38 or 
whose injuries are caused without any negligence 
on the part of the operatives of the car,S8 or whose 
injuries are not the proximate resuit of such em- 
ployee's negligent act, as discussed infra § 212. 
Where the trespasser is a child due regard should 
be paid, after he is discovered, to the known in- 
discretion of childhood, and the inability of chil- 
dren to exercise proper precaution for their own 
safety,^® and it is negligence to permit a child to 
ride on the car and alight therefrom when in mo- 
tion without endeavoring to restrain him,^l or to 
allow him to cling to, and ride on, the coupling bar 
of a car moving backwards on a switch while the 
motorman is operating the car from the opposite end 


and the conductor has alighted,^2 or to allow him 
to ride on the steps of the platform, when his pres¬ 
ence in a situation thus exposed to danger is ac- 
tually known or the circumstances are such as will 
make a failure to note his perii palpable neglect 
of duty on the part of those having the control of 
the car.*^* 

In removing or ejecting a trespasser from a car 
the company’s employees may lawfully use only 
such force as is reasonably necessary to accomplisb 
that object,^^ and if they use more force than is 
necessary in removing the trespasser or eject him 
in a careless and reckless manner whereby he is in- 
jured the company is liable therefor.^s Thus, a 
Street railroad company is liable for injuries caused 
to a trespasser, particularly a child, by forcibly 
ejecting him from a car while it is in motion,'*® or 
by so frightening him by gestures or otherwise as 
to cause him to jump or fall from the car.'^7 ^ 
employee is justified, however, in catehing hold of^ 
and lecturing, a trespassing boy,^® and if he, on 
being turned loose, runs blindly into an approaching 
car and is injured, neither the employee nor the 
company is liable therefor.^® So, where an order 
to get off while the car is moving is not given in 
such a manner as to intimidate a trespassing boy, 
and he jumps off because he knows he has no right 
to be on the car, or because he had been told to get 
off before the car started, and is thereby injured^ 
the company is nbt liable.®® 


33. Conn.—^Brennan v, FaJr Haven, 
etc., B. Co., 45 Conn. 284, 29 Am.R, 
679. 

34* N.Y .—Shea v. Sixth Ave. R. Co., 
62 N.T. 180, 20 Am.R. 480. 

60 C.J. p 376 note 47. 

35. Ky ,—^Monehan v. South Covlngr- 
ton, etc.. St. R. Co., 78 S.W. 1106, 
117 Ky. 771, 25 Ky.U 1920. 

60 C.J. p 376 note 48. 

36. Mass.—^Martin v. Union St. Ry. 
Co., 178 N.E. 734, 277 Mass. 369. 

Mo.—Corpus juxls clted lu McClana- 
han V. St. Louis Public Service Co., 
251 S.W.2d 704, 708. 

60 C.J. p 376 note 49. 

Frlmary aiefflifireuce 

Boy ten years of agre who was 
cling-ingr to outside of moving street- 
car, although in precarlous position 
fraught with perilous poasibllities, 
was not in “imminent perii” withiu 
meanlng of humanltarlau rule, until 
streetear motorman, with knowledge 
of boy*s presence, accelerated and 
Jerked the streetear, and liability of 
streetear company for injuries, If 
any, was not for negligence under the 


humanitarian rule, but for the prl- 
mary conduct amounting to negli¬ 
gence, wlllfulness, wantonness, or 
recklessness.—^McClanahan v. St. 
Louis Public Service Co., Mo., 251 
S.W.2d 704. 

37. Mo.—Corpus JHirls olted lu 
McClanahan v. St. Louis Public 
Service Co., 251 S.W.2d 704, 708. 

60 C.J. p 377 note 50. 

38. lowa.—Bruhn v. Pt Dodge St. 
Ry. Co., 192 N.W. 296, 195 lowa 
454. 

60 C.J. p 377 note 61. 

39. Ky.—Taylor v. South Covingrton, 
etc., St. R. Co., 20 S.W. 275, 14 Ky. 
L. 355. 

N.T.—Chave v. New York, etc., R. 
Co,. 1 N.T.S. 264, 48 Hun 620. 

40. Colo.—^Pueblo Electrie St. R. Co. 
v. Sherman, 53 P. 322, 26 Colo. 114, 
71 Am.S.R. 116. 

Ga.—Wynn v. City, etc., R. Co., 17 
S.E. 649, 91 Ga. 344. 

41. Colo.—^Pueblo Electric St R. Co. 
V. Sherman, 53 P. 322, 25 Colo. 114, 
71 Am.S.R. 116. 

60 C.J. p 377 note 55. 
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42. Ean.—^Bellamy v. Kansas City 
Rys. Co., 196 P. 1104, 108 Kan. 708. 

43. Pa.—^Levin v. Second Ave. Trac- 
tion Co., 45 A. 134, 194 Pa. 156. 

60 C.J. p 377 note 67. 

44. Ky.—^Nussbaum v. Loulsvllle R, 
Co., 67 S.W. 249, 22 Ky.L. 271. 

45. Pa.—Thomas v. Southern Penn- 
sylvania Tractlon Co., 112 A. 918, 
270 Pa. 146. 

60 C.J. p 377 note 59. 

46. Pa.—Thomas v. Southern Penn- 
sylvania Traction Co., supra— 
Barre v. Reading City Pass. R. Co., 
26 A 99. 155 Pa. 170. 

47. Pa.—Thomas v. Southern Penn- 
sylvania Tractlon Co., 112 A. 918, 
270 Pa. 146. 

60 C.J. p 377 note 61. 

48. La.—^Palmisano v. New Orleans 
City R. Co., 32 So. 364, 108 La. 243. 
92 Am.S.R, 381, 68 L.R.A. 406. 

49- La.—^Palmisano v. New Orleans 
City R. Co., supra. 

50. V€L—^Rlchmond Tractlon Co. v. 
Wilklnson, 43 S.B. 622, 101 Va. 394. 
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As a general rule a Street railroad company is 
under no duty to keep a lookout for trespassers on 
its track or private right of way at points where 
it has a right to assume that the track is ciear, 
and this rule applies to children as well as adults;^^ 
but it is bound only to abstain from wantonly and 
willfully injuring such a trespasser^^ and to use 
ali proper precautions to avoid injuring him after 
discovering his perii, as by sounding the gong or 
whistle and taking proper precautions to stop the 
car when necessary.®^ So there is no legal duty 
to extricate a trespasser placed in a position of 
imminent perii under the safety guard of a car 
solely through his own negligence.^S Where, how- 
ever, from the locality and circumstances known to 
the company there is reason to apprehend that the 
tracks will not be ciear from persons or vehicles,^® 
as where the tracks are so placed in a Street as to 
become a part and parcel of the Street,5*^ it is the 
duty of the driver or motorman to keep a lookout 
for trespassers on the Street, and to use all reason- 
able precautions on the first appearance of danger 
to avoid injury but such a duty cannot be claimed 
as owing to a trespasser lying prone on the track or 
dangetously close to it.59 

On vehicle colliding wifh car, The fact that a 
person is trespassing -on a vehicle which collides 
with a streetcar' does not relieve a Street railroad 
company of the duty of exercising reasonable care 
as to him.®0 


§ 194. Duties and Care as to Licensees in 
General 

As a general rule a Street railroad company owes 
no duty to a mere llcensee except to refraln from In¬ 
juring him wantonly or intentionally, and to avoid In¬ 
juring him after it discovers his presence and perii. 

General rules apply in determining whether a 
person is a licensee with respect to a Street railroad 
company.®^ Thus, a person climbing a trolley pole 
to repair a city fire alarm wire attached thereto is 
a mere licensee of the Street railroad company, 
and a city employee inspecting track repair work, 
whose employment does not require him to ride on 
the work car of the Street railway company, enter- 
ing the car to eat his lunch at the invitation of the 
company’s foreman, is at most a mere licensee;®® 
but a person on a Street for a lawfui purpose, who 
enters on a portion thereof which the city has per- 
mitted the Street railway company to use, does not 
thereby become a mere licensee of the company, 
so as to absolve it from the duty of exercising or- 
dinary care to prevent injury to him.®^ 

Where the company has improved a Crossing on 
its private right of way for public use and has 
invited the public to use it, a person injured while 
attempting to use such Crossing has been held not 
to be a trespasser, as discussed supra § 193, or a 
bare licensee,®® but a licensee by implied permis- 
sion.®® Furthermore, although statutes, ‘forbidding 
the public from walking along tracks not laid in 
the public Street, prohibit the creation, even by in¬ 
vitation of the company, of a public way along 
the tracks,®7 such statutes do not prohibit the com- 


61. Mich.—Wade v. Detroit, etc., R. 
Co.. 115 N.W. 713, 161 Mlch. 684. 

60 C.J. p 377 note 65. 

62. Ala.—^Blrmingliain R., etc., Co. v. 
Jones, 45 So. 177, 153 Ala. 157. 

53. Ala.—Clark v. Birmingliam Elee. 

Co., 181 So. 294, 236 Ala. 108. 
Mass.—Desmond v. Boston Blevated 
Ry. Co., 64 N.E.2d 357, 319 Mass. 
13. 

N.T.—^Vento v. South Brooklyu Ry. 
Co., 281 N.T.S. 34, 246 App.Div. 830 
—Chemezsky v. City of New York, 
86 N.T.S.2d 186. 

Pa.—^Malla v. West Penn Rys. Co., 
Com.Pl., 2 Fay.Ij.jr. 136. 

60 C.J. p 378 note 67. 

64. Ala.—Clark v. Binnlngham Blec. 

Co., 181 So. 294, 236 Ala. 108. 

60 C.J. p 378 note 68. 

SuhseauexLt negllgenoe 
Ala.—Clark v. Birmingham Blec, Co., 
supra. 


55. Ala.—^Turbeville v. Mobile Light 
& R. Co., 127 So. 619, 221 Ala. 91. 

56. Ala.—^Birmingham R.. etc., Co. v. 
Jones, 45 So. 177, 163 Ala. 157. 

N.H.—^Mannlng v. Manchester St. 
Ry., 118 A 386, 80 N.H. 404. 

57. Ala.—Birmingham R, etc., Co. 
V. Jones, 45 So. 177, 163 Ala. 157. 

60 C.J. p 378 note 71. 

58. Ala.—Clark v. Birmingham Elec¬ 
tric Co., 181 So. 294, 236 Ala. 108. 

60 C.J. p 378 note 72. 

59. Ala.—Clark v. Birmingham Elec¬ 
tric Co., supra. 

6a N.T.—^North v. David Donaldson 
Co., 226 N.Y.S. 382, 131 Misc. 170. 
60 C.J, p 378 note 73. 

61. lowa.—^Mann v. Des Moines Ry. 

Co., 7 N.W.2d 45, 232 lowa 1049. 
iMinn.—^Howard v. Minneapolis & St. 
P. S. R. Co., 214 N.W. 658, 171 Minn. 
895. 


Pa.—^Bally v. Pittsburgh Rys. Co., 116 
A 161, 272 Pa. 178. 

62. Minn.—^Howard v. Minneapolis & 
St. P. S. R. Co., 214 N.W. 658, 171 
Minn. 395. 

63. Pa.—Bally v. Pittsburgh Rys. 
Co., 116 A 161. 272 Pa. 178. 

6^ Neb.—^Mercer v. Omaha & C. B. 
St. Ry. Co.. 188 N.W. 296. 108 Neb. 
532. 

65. lowa.—^Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 lowa 1049. 

66. Iow£L—^Mann v. Des Moines Ry. 
Co., supra. 

Brection of signs as changing person 
from licensee to trespasser see su¬ 
pra § 193. 

67. N.T.—^Zambardi v. South Brook- 
lyn Ry. Co., 24 N.E.2d 312, 281 N. 
T. 616. 
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pany from inviting* or permitting the public to cross 
the tracks from side to side at a point which is not 
in a striet sense a public Street or highway, and 
which, through such invitation or permission be- 
comes a way open to public use,6S and a person in- 
jured while Crossing the tracks is not a trespasser 
as a matter of law where such a public way existed 
at the place of Crossing for several months prior 
to the accident with the implied permission of the 
company, as discussed supra § 193. 

General rules apply as to the duty of care owed 
to licensees.®® Thus, as a general rule a Street 
railroad company owes no duty to a mere licensee*^® 
except to refrain from injuring him wantonly or 
intentionally,'^! and to exercise ordinary care to 
avoid injuring him after it discovers his presence 
and perii but, as to a licensee by implied per¬ 
mission, the company is bound to exercise reason- 
able or due care, 73 and it has been held that such 
duty cannot be changed by erecting signs at the 
Crossing, 74 although it would seem that permis¬ 
sion to cross the tracks at such place may be 
withdrawn by the company by the proper erec- 
tion of signs and a fence.75 

§ 195. Duties and Care as to Invitees 

An Invitee on Street railroad premises Is a person 
whose presence there is in answer to the express or 
implied invitation of the Street railroad company, and 
for its interest or benefit or for their mutual benefit or 
fnterest, and to such a person the railroad company 
owes the duty of exercising ordinary care to prevent 
injury. 


An invitee on Street railroad premises or prop- 
erty is a person whose presence there is in an¬ 
swer to the express or implied invitation of the 
Street railroad company, and for its interest or 
benefit or for their mutual benefit or interest.76 
Thus, an employee of a lessee of a news stand 
Crossing a subway platform to buy subway tickets 
to sell,77 or an applicant for position as conductor 
while being instructed before having received his 
appointment,78 or a consignee of freight invited by 
the conductor of a trolley freight express car to 
remove his consignment from it to a wheelbarrow79 
is an invitee of the company; but a passenger walk- 
ing through an elevated train to cross the track 
from one station platform to another is not an in¬ 
vitee where the company has provided a subway 
passage for the purpose.®® 

Where a person is on a car on the express or 
implied .consent or invitation of the company or of 
those in charge of the car, within the scope of their 
employment, although not a passenger, it is bound 
to exercise ordinary care and diligence for his safety 
while thereon.8l The duty of exercising ordinary 
care to prevent injury is also due to one who is on 
the company^s tracks and right of way or prem¬ 
ises on its express or implied invitation.33 it has 
been held that a Street railroad company is liable 
for injuries caused by the negligence of a driver, 
motorman, or conductor to a person while riding 
with due care on the platform of a car on the in¬ 
vitation of such an employee without collusion with 


68. N.Y.—^Zambardi v. South Brook- 
lyn Ry. Co., supra. 

68, lowa.—Mann v. Des Molnes Ry. 

Co.. 7 N.W.2d 45, 232 lowa 1049. 
N.Y .—^Zambardl v. South Brooklyn 
Ry. Co.. 24 ]Sr.E.2d 13, 281 N.Y. 616. 
60 C.J. p 379 note 77. 

70. Pa.—^Bally v. Pittsburgh Rys. 
Co., 116 A. 161, 272 Pa, 178. 

60 C.J. p 379 note 77. 

71. Ala.—^Blrmingham R., etc., Co. 
V. Sawyer, 47 So. 67, 166 Ala, 199, 
19 L.R.A..N.S., 717. 

60 C.J. p 379 note 78. 

72. Ala,—Birmingrham R., etc., Co. 
V. Sawyer, supra. 

73. lowa.—^Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 lowa 1049. 

N.Y.—Zambardl v. South Brooklyn 
Ry. Co., 24 N.E.2d 312, 281 N.Y. 
516. 

Assumed rlsk limlted 

Where Street rallway company Im- 
proved crosslngr on private right of 


way for public use and Invited public 
to use it, but erected sign warning 
that Crossing was dangerous and that 
drivers used it at their own risk, mo- 
torist using the Crossing assumed 
only the risk Incident to the opera- 
tion of Street cars over the Crossing 
with the observance of such reason- 
able and ordinary care as the circum- 
stances demanded, and did not as¬ 
sume risk of negligence or reckless- 
ness in operatlon of Street cars over 
Crossing.—^Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 lowa 1049. 

74. lowa—^Mann v. Des Moines Ry. 
Co., supra 

75. N.Y.—^Zambardi v. South Brook¬ 
lyn Ry. Co., 24 N.B.2d 312, 281 N.Y. 
616. 

76. lowa.—^Mann v. Des Moines Ry. 
Co., 7 N.W.2d 45, 232 lowa 1049. 

N.J.—^Fineberg v. Public Service Ry. 

Co., 108 A. 311, 94 N.J.Law 65. 
N.Y.—Verdini v. Interborough Rapid 
Transit Co., 182 N.Y.S. 764, 192 
App.Div. 379. 


Pa—^Hauenstein v. Conestoga Trac- 
tion Co., 78 A. 31, 229 Pa 128, 31 
L.R.A.,N.S., 960. 

Invitee of rallroads see Rallroads § 
898 c. 

77. N.Y.—•Verdini v. Interborough 
Rapid Transit Co., 182 N.Y.S. 764, 
192 App.Div. 379. 

60 C.J. p 379 note 82. 

78. N.J.—^Fineberg v. Public Service 
Ry. Co., 108 A. 311, 94 N.J.Law 56. 

60 C.J. p 379 note 84. 

79. Pa.—Hauenstein v. Conestoga 
Traction Co., 78 A. 31, 229 Pa 128, 
31 L.R.A.,N.S.. 960. 

80- Mass.—^Hillman v. Boston Ele¬ 
vated Ry. Co., 93 N.B. 663, 207 
Mass. 478, 32 L.R.A.,N.S., 198. 

81. Mo.—^Brock v. St. Louis Transit 
Co., 81 S.W'. 219, 107 Mo.App. 109. 

60 C.J. p 379 note 86. 

82. N.Y.—Wells v. Brooklyn Heights 
R. Co., 74 N.Y.S. 196, 67 App.Div. 
212 . 

60 C.J. p 379 note 87. 
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him to defraud the company,8S and that it is ntg- 
ligence for a Street railroad company to permit a 
child of tender years to ride on the platform of a 
car.84 Where an injury to a child permitted to ride 
on the platform of a car was not occasioned by 
the negligence of the motorman or driver, the com¬ 
pany is not liable.®® A consignee of freight invited 
by the conductor of a trolley freight express car 
to remove the freight from it to a wheelbarrow 
is entitled to an opportunity not only to place the 
freight on the barrow but to remove himself and 
the barrow so as to prevent a collision with the 
car,S® and. where he was struck by the swing of 
the starting car while placing the last box on the 
barrow, without any delay on his part, he is en¬ 
titled to recover.87 

§ 196. 'Construction and Equipment of Cars 

Ordinary care and prudence for the safety of pe- 
destrlans and vehicles on the Street require that a Street 
railroad company exercise reasonable care and diligence 
to equip and operate its cars with safety appllances for 
preventing accidents. 

Ordinary care and prudence for the safety of pe- 
destrians and vehicles on the Street require that a 
Street railroad company exercise reasonable care 
and diligence to equip and operate its cars with 
safety appliances for preventing accidents,^8 such 
as appliances for controlling and stopping cars,®^ 
and to keep such appliances in good condition.S0 
Its duty in this respect is discharged if it uses cars 
and appliances in general use, which have usually 
been found adequate and safe,^i or where it has 


exercised reasonable care in the inspection of the 
appliances and they were in reasonably good work- 
ing condition when last inspected before an accident, 
the defect not being discovered sufficiently long rea¬ 
sonably to permit the repair thereof, or the discon- 
tinuance of the operation of the car.®2 It is not 
required to have in use the latest improvements or 
most modem equipment which skill and ingenuity 
have devised to prevent accidents,^^ or any appli¬ 
ances which have not been tested and put into gen¬ 
eral use, although approved by the highest scientific 
authorities.®^ 

Where a car is kno'vvn to be equipped with de¬ 
fective appliances for control, the company is not 
freed from responsibility for a collision with a per- 
son Corning suddenly in front of it by the motor¬ 
man on discovering such person doing ali that he 
could with such appliances nor can the com¬ 
pany require other users of the way to provide 
special devices to insure it the opportunity to drive 
its cars at unlimited speed.^^ The rule that it is 
necessary to prove that certain appliances are in 
general use by Street railroad companies before 
negligence can be predicated on the omission to 
supply them does not apply to appliances, the use 
of which is a matter of common knowledge.®^ Xhe 
character of appliances in use at the time of the 
accident determines the liability of a Street railroad 
company for failure to equip its cars with safety ap¬ 
pliances, without regard to what is done subsequent- 
ly in adding other appliances.®^ A company is not 
negligent in using a car which in passing around 
a curve extends beyond the line of the track.®® 


83. N.J.—^Danbeck v. New Jersey 
Traction Co.. 31 A. 1038, 67 N.J. 
Law 463. 

60 C.J. p 379 note 88. 

84, Mich.—East Saginaw City R. Co. 
V. Bohn, 27 Mich. 503. 

Pa.—^Kelly v. Railway Co., 39 heg. 
Int. 168. 


as to eauipment of cars see supra § 
167. 

89. Mo.—^Percell v. Metropolitan St. 
R, Co., 103 S.W. 115, 126 Mo.App. 
43. 

60 C.J. p 380 note 96. 

Speed and control of cars grenerally 
see infra §§ 198-200. 


Xa ahseaee of any evldeiLce that 
eauipment was defective or inade- 
quate, mere failure to provide the 
most modem equipment on a street- 
car is not negligence.—Baltimore 
Transit Co. v. TVorth, supra. 

94. Pa.—^Buente v. Plttsburg, etc., 
Traction Co., 2 Pa.Super. 185. 

95. Wash.—^Roberts v. Spokane St. 

R. Co., 63 P. 506, 23 Wash. 325, 54 
L.R.A. 184. 

96. N.J.—Camden, etc., R. Co. v. TJ. 

S. Cast Iron Pipe, etc., Co., 69 A. 
633, 68 N.J.Eq. 279. 

97. Utah.—Spiking v. Consolidated 

R. , etc., Co., 93 P. 838, 33 Utah 
313, 

98- Colo.—Zimmerman v. Denver 
Consol. Tramway Co., 72 P. 607, 18 
Colo.App. 480. 

98. Tex.—Carpenter v. Dallas Rail¬ 
way & Terminal Co., CivjVpp., 163 

S. W.2d 703. 

60 C.J. p 381 note 7« 


85. La.—^Lott V. New Orleans City, 
etc., R. Co., 37 La.Ann. 337, 55 Am. 
R. 600. 

60 C.J. p 380 note 90. 

36. Pa.—^Hauenstein v. Conestoga 
Traction Co., 78 A. 31, 229 Pa. 128, 
81 L..R.A.,N.S.. 960. 

57. Pa.—Hauensteln v, Conestoga 
Traction Co., supra. 

58. N.H.—Warren v. Manchester St. 
R. Co., 47 A. 736, 70 N.H. 852. 

>0 C.J. p 380 note 94. 

Etequirements as to: 

Liights see infra § 203. 

Signals see infra § 202. 

Statutory and municipal regulatlons 


90- Del.—^McCartney v. People*s Ry. 

Co., 78 A. 771, 25 Del. 191. 

60 C.J. p 380 note 97. 

91. Ky.—Corpus Juris clted iu 

Public Service Co. of Indiana v. 
Schneider^s Adm’r, 85 S.W.2d 676, 
678, 260 Ky. 334. 

60 C.J. p 380 note 98. 

92. Del.—McCartney v. People^s Ry. 
Co., 78 A. 771, 25 Del. 191. 

Da.—^Kendall v. New Orleans Public 
Service, App., 45 So.2d 641, 

93. Md.—^Baltimore Transit Co. v. 
Worth, 62 A.2d 249, 188 Md. 119, 5 
A.L.R.2d 740. 

60 C.J. p 380 note D 
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Fenders, In the exercise of ordinary care and 
prudence a company operating a Street railroad is 
required to use reasonable diligence in equipping 
its cars with fenders,^ and it is negligence per se to 
operate a car without fenders required by statute^ 
or ordinance;^ but the failure to equip a car with 
a fender^is not, in the absence of an ordinance or 
statute requiring it, of itself negligence,^ and the 
want of a fender cannot be made the ground of 
liability against the company if its absence is not 
the proximate cause of the injury or did not con¬ 
tribute in any way to it, as discussed infra § 212. 
Where an ordinance requiring the use of fenders 
provides that they shall not be attached until the 
kind selected has been approved by the common 
council, the company is under no obligation to or- 
der fenders in advance of the approval,® and, where 
the fenders have been selected but not approved, 
the absence of fenders from a car is not per se neg¬ 
ligence.® The fact that a fender at the rear of a 
car is not raised is not negligence if it is not cus- 
tomary to keep such fenders raised.*^ 


Where steam power is used, as in the case of an 
elevated railroad, the company should use reason¬ 
able care to equip its engines with, and keep in re- 
pair, appliances to prevent sparks, cinders, or coals 
from escaping on to persons Crossing under or near 
the road,® and if it uses such care it is not liable for 
negligence from the mere fact that a cinder or 
coal does escape and causes injury.^ 

~j 

§ 197. Vigilance of Persons in Charge of Car 

It l8 the duty of the operator of a streetcar to keep 
a lookout and a failure to keep a lookout of the kind 
and at the times required by law is negligence. 

A motorman, driver, or gripman in charge of 
the operation of a streetcar is ordinarily bound to 
anticipate the presence of vehicles and pedestrians 
on the Street or highway in front of or near his 
car,^® and it is his duty to keep a diligent lookout 
to avert injury to persons, animals, or vehicles on 
the track or approaching it.^^ More care has been 


1. N.C.—Smith V. Charlotte Electric 
Ry. Co.. 92 S.B. 382, 173 N.C. 489. 

60 C.J. p 381 note 8. 

^'Fractloal fender” 

As used in a statute, a ”practical 
fender" is a fender fit and proper, or 
efficient, for the use for which it is 
intended, that is, to protect the life 
and limb of human beings and ani¬ 
mals.—^Hanes v. Southern Public 
Utilities Co., 131 S.K 402, 406, 191 
N.C. 13—49 C.J. p 1310 note 60. 

2. N.C.—Smith v. Charlotte Electric 
Ry. Co., 92 S.B. 382, 178 N.C. 489. 

60 C.X p 381 note 9. 

3. Ind.—Waters v. Indlanapolis 
Traction & Terminal Co., 118 N.E. 
289, 185 Ind. 626. 

60 C.J. p 381 note 10. 

4. Mo.—^Hogan v. Citizens’ R. Co., 
61 S.W. 473, 150 Mo. 36. 

Pa.—^Pitcher v. People's St. R. Co., 
34 A. 667, 174 Pa. 402. 

5. N.T.—Platt V. Albany R. Co., 62 
N.E. 1071, 170 N.T. 115. 

6. N.T.—^Platt V. Albany R. Co., su¬ 
pra. 

7- Pa.—^Hoffman v. Philadelphia 

Rapld Transit Co., 63 A. 409, 214 
Pa. 87. 

8. Mass.—^Woodall v. Boston EI. R. 

Co., 78 N.E 446, 192 Mass. 308. 

60 C.J. p 381 note 17. 

9- N.T.—-Wledmer v, New York EI. 
R. Co., 21 N.E. 1041, 114 N.T. 462— 
Searles v. Manhattan R. Co., 5 N. 
m 66, 101 N.T. 661, I 


IOl Md.—state v. Washington, B. & 
A. Electric R. Co.. 131 A. 822, 827, 
149 Md. 443. 

60 C.J. p 382 note 20. 

II. Cal.—Whlte v. Los Angreles Ry. 
Corp., 167 P.2d 530. 73 Cal.App.2d 
720. 

D.C.—^MacDonald, to Use of Emmco 
Ins. Co., V. Capital Transit Co., 
Mun.App., 31 A.2d 862. 

III. —Overstreet v. Illinois Power & 
Liffht Corporation, 190 N.E.* 676, 
366 111. 378. 

Ind.—Carson v. Perkins, 29 N.E.2d 
772, 217 Ind, 643. 

lowa.—^Lynch v. Des Moines Ry. Co., 
245 N.W. 219, 216 lowa 1119. 

Ky.—Cincinnati, N. & C. Ry. Co. v. 
England, 68 6.W.2d 783, 263 Ky. 
86 . 

Md.—^Baltlmore Transit Co. v. State 
for Use of Castranda, 71 A,2d 442, 
194 Md. 421—^Beck v. Baltimore 
Transit Co„ 68 A.2d 909, 190 Md. 
606—Baltimore Transit Co. v. 

Worth, 62 A,2d 249, 188 Md. 119, 
5 A.L.R.2d 740—^Baltimore Transit 
Co. V. Alexander, 192 A. 349, 172 
Md. 464. 

Minn.—^Peterson v. Minneapolls St. 
Ry. Co., 63 N.W.2d 817—Wrlght v. 
Minneapolls St. Ry. Co., 23 N,W.2d 
347, 222 Mlnn. 106. 

Mo.—Melton v. St. Louls Public 
Service Co., 261 S.W.2d 663—Port- 
ner v. St. Louls Public Service Co., 
244 S.W.2d 10—Crews v. Kansas 
City Public Service Co., 111 S.W.2d 
64, 341 Mo. 1090—^Murray v. Kansas 
City Public Service Co., 61 S.W.2d 
884—Blllingrsley v. Kansas City 
Public Service Co., 191 S.W.2d 331, I 
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239 Mo.App. 440—^Bllllngsley v, 
Kansas City Public Service Co., 
App., 181 S.W.2d 204, record quash- 
ed in part State ex rei. Kansas 
City Public Service Co. v. Bland, 
187 S.W.2d 211, 363 Mo. 1234, con- 
fonned to 191 S.W.2d 331, 239 Mo. 
App. 440. 

Pa.—Steffenson v. Lehigh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 
317—^Hinton v. Plttsburgh Rys. 
Co., 69 A.2d 161, 359 Pa. 381— 
Scholl V. Philadelphia Suburban 
Transp. Co., 61 A,2d 732, 356 Pa. 
217—^Hamley v. Plttsburgh Rys. 
Co., 28 A.2d 911, 345 Pa. 380—Cox 
V. Wilkes-Barre Ry. Corp., 17 A.2d 
367, 340 Pa. 664—Wllkerson v. Phil¬ 
adelphia Transp. Co., 76 A.2d 430, 
167 Pa.Super. 616—^Kelly v. Phila¬ 
delphia Transp. Co., 23 A.2d 57, 
146 Pa.Super. 445. 

W.Va.—Wllson v. Co-op. Transit Co., 
30 S.E.2d 749, 126 W.Va. 943. 

60 C.J. p 382 note 21. 

Duty to keep lookout: 

For animals and vehicles see infra 
§ 228. 

For persons on or near tracks see 
infra § 248. 

Conductor 

(1) Ordinarily a conductor of a 
streetcar Is not required to keep a 
lookout to avold accldents at cross- 
ings.—Gebhardt v. St. Louis Transit 
Co., 71 S.W. 448, 97 Mo.App. 373. 

(2) If, however, a conductor sees 
a person exposed to danger, It is his 
duty to give a signal to stop the car 
and to take reasonable means to pre¬ 
vent the injury.—^Indlanapolis Trac- 
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required of a motorman on a streetcar than of 
an engineer on a locomotive .12 Accordingly, a mo- 
tonnan starting a car from a standstill has no 
right to assume that the track before his car is 
ciear,13 but must look to see that the track imme- 
diately ahead is ciear and, where he is so cir- 
cumstanced, either by the structure of the street¬ 
car or by its location where it is stopped, that he 
cannot see whether the track ahead is ciear and 
whether it is safe to proceed, ordinary or rea- 
sonable care requires that he make such an observa- 
tion as will enable him to ascertain whether it is 
safe to proceed,15 or that he give an adequate and 
timely waming of his intention so to do, as dis- 
cussed infra § 202. 

Although the duty to keep a lookout is not con- 
fined to Street crossings but is applicable to the 
entire line of the Street,!® and although the fact that 
the use of the Street by pedestrians and vehicles is 
frequent or infrequent is not material as far as the 
duty of keeping a lookout is concerned,!*^ the look¬ 
out must be maintained where the operator shouid 
or ought to know that people are likely to be,!® 
which duty is particularly applicable at Street cross- 


ingsi® where a greater deg^ree of watchfulness is 
required than at other places,®® and on streets in 
densely populated neighborhoods or on crowded 
streets.®! On the other hand, there is no duty to 
keep a lookout along the company’s tracks outside 
the limits of the Street or highway,®® except at 
points where the company has reasonable grounds 
to anticipate the presence of persons on the tracks,®® 
as at a point where, for a considerable length of 
time, pedestrians have been in the habit of walking 
along or Crossing the company's private right of 
way.®^ 

More care is required on a dark and foggy day 
than in broad daylight,®® and, where conditions are 
such that the motorman cannot, by keeping a con¬ 
stant lookout, discover the near approach of per¬ 
sons, he shouid use his sense of hearing to avoid 
collisions with, or injury to, them.®® The com¬ 
pany is not liable for failure of a motorman to keep 
a lookout unless the danger appeared soon enough 
to use means to avert it;®*^ and it has been held 
that, where the motorman has failed to keep a look¬ 
out, the law does not charge him with seeing a per- 
son*s danger whether or not he saw him, if he 


tion & Termlnal Co. v. Croly, 96 N.E. 
973. 98 N.B. 1091, 64 Ind.App. 566. 

Cterlblixier tnrnlii^ left 
Driver of a curbliner which, in 
makingr left turn, struck pedestrian 
at intersection had legal duty to 
maintain a lookout.—Gearhart v. Des 
Moines R. Co., 21 N.W.2d 669, 237 
lowa 213. 

Headllglita 

The tezt rule is not altected by the 
fact that the headlight eQuipment on 
the streetcar complies with legal reg¬ 
ulatione.—Tucker v. City and County 
of San Francisco, 296 F. 101, 111 Cal. 
App. 270. 

The motorman on an Intentrban car 
is charged with the duty of keeping 
a lookout 

Ky.—^Bohmer v. Kentucky Tract, etc., 
Co., 279 S.W. 956. 212 Ky. 624. 

Chio.—Taylor v. Ohio Electric R- Co., 
29 O.C.A, 401. 

Where Inabllity to obserre wheth¬ 
er track is ciear and whether It is 
safe to proceed results from his own 
voluntary acts, operator is no more 
relieved A-om taking the precautions 
necessary to Insure safe movement 
than Is the driver of any other vehl- 
cle.—Wrlght v. Minneapolis St Ry. 
Co., 23 N.W.2d 847, 222 Minn. 105. 

12. lowa.—Welsh v. Trl-CIty Ry. 
Co., 126 N.W. 1118, 148 lowa 200. 


N.C.—Ingle V. Ashevllle Power & 1 
Light Co.. 90 S.B. 953. 172 N.C. | 
751. 

13. Minn.— Corpns gnria dted in 
Wright V. Minneapolis St Ry. Co., 
23 N.W.2d 847, 353. 222 Minn. 105. 
Philippine,—U. S. v. Baxias, 23 Phil- 
ippine 434. 

14w Minn.—-Wright v. Minneapolis 
St Ry. Co., 23 N.W.2d 347, 222 
Minn. 105. 

15. Minn.—Wright V. Minneapolis 
St Ry. Co., supra. 

16- Ala.—Annlston Electric, etc., Co. 

V. Elwell, 42 So. 45, 144 Ala. 317. 
Ohlo.—Day v. Columbus Ry. Co., 1 
Ohio N.P.,N.S., 371. 

17. Ala.—^Alabama Power Co. v. 
Pentecost, 97 So. 653, 210 Ala. 167. 

18. Minn.—^Peterson v. Minneapolis 
St Ry. Co., 63 N.W.2d 817—Wright 
V. Minneapolis St. Ry, Co., 23 N.W. 
2d 347, 222 Minn. 105. 

18. Cal.—Saphire v. Dos Angeles 
Transit Dines, 222 P.2d 956, 99 CaL 
App.2d 880. 

Minn.—-Wright v. Minneapolis St. Ry. 

Co.. 23 N.W.2d 347. 222 Minn. 105. 
Mo.—Martin! v. St Louis Public 
Service Co., App„ 237 S.W.2d 213. 

60 C.J. p 383 note 26. 

20. DI.—Gnat v. Richardson, 39 N.B. 
2d 337, 378 Dt 626—Chicago City 
Ry. Co. v. Tuohy. 63 NJL 997, 196 
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ni. 410, 58 L.R.A. 270—Trust Co. 
of Chicago V. Richardson, 8 N.E. 
2d 530, 290 DlApp. 464. 

60 C.jr. p 383 note 27. 

21. Ind.—^Indianapolls Traction, etc., 
Co. V. Kidd, 79 N.E. 347. 167 Ind. 
402, 7 L.R.A.,N.B.. 143, 10 Ann.Cas. 
942. 

60 C.J. p 383 note 28. 

22. Ala.—Blrmingham R. Light etc., 
Co. V. Brown, 44 So. 572, 152 Ala. 
115. 

Puerto Rico.—Davila v, San Juan 
Light, etc., Co., 1 Puerto Rico Fed. 
87. 

23. Mo.—^Levelsmeier v. St Louis, 
eta, R. Co., 90 S.W. 104, 114 Mo. 
App. 412. 

Utah.—Spiking v. Consolidated R., 
etc., Co., 93 P. 838, 33 Utah SIS. 

24. Mo.—Shelton v. Metropolitan St 
Ry. Co., 151 S.W. 493, 167 Mo.App. 
404. 

60 C.J. p 383 note 31. 

25. Mo.—^Papamichael v. Wells, 
App., 33 S.W.2d 1068. 

26. lowa.—^Engvall v. Des Moines 
City Ry. Co., 121 N.W. 12, 145 lowa 
560. 

27- Mo.—^Blyston-Spencer v. United 
Rys. Co. of St Louis, 182 S.W. 
1175, 152 Mo.App. 118. 

60 cur. p 383 note 34, 


83 C. J.S.—21 



§ 197 


STREET RAILROAJDS 


83 C.J.S, 


could have seen liim by fceeping’ a lookout.28 In 
the absence of statutory provisions ordinary vigi- 
lance is ali that is reqtiired.29 This does not mean 
ordinary care to avoid injury after the danger is 
actually seen but to use such care and diligence in 
watching for and discovering the danger.30 Since, 
when the car is moving, a motorman is required to 
keep a close lookout ahead, the nature of his duties 
prevents him from keeping a close watch in his 
rear,3i although under some circumstances the duty 
may arise for the motorman to look to the rear 
or side of the car to discover possible danger to 
another vehicle or to a pedestrian.32 

The failure of the person in charge of the op- 
eration of a streetcar to keep a lookout of the 
kind and at the times required by law is negli- 
gence,33 rendering the streetcar company liable 
for the resulting damage if such negligence is the 
proximate cause of the injury, as discussed infra 
§ 212 . 

Staiutes or ordinances, Some statutes or ordi- 
nances have imposed on the motorman, driver, or 
gripman in charge of a Street railroad the duty of 


maintaining a vigilant watch.34 Such an ordinance 
requires the motorman to be prepared to stop his 
car at the first appearance of danger, within the 
shortest time and space possible,35 and requires 
the car to be stopped only when it is perceived that 
a collision is imminent36 and with due regard to 
the safety of passengers.37 The duty is not condi- 
tioned on the negligence of a pedestrian who goes 
into a dangerous position, but on the appearance of 
danger, whether such danger is caused by the pe- 
destrian’s negligence or otherwise.38 Ordinances of 
this character require a higher degree of care than 
is required under the common law,3 3 and violation 
thereof ordinarily amo^unts to negligence per sej^O 
but it has been held that noncompliance with such 
a requirement does not imply corporate negligence 
within the meaning of a statute imposing a penalty 
on a Corporation operating a Street railroad which 
by reason of its negligence causes the death of a 
person.'*! A motorman who is looking backward, 
and talking to someone in the car, when the car is 
moving rapidly along a Street where people are al- 
ways likely to be Crossing, is negligent under such 
an ordinance.*3 A statute imposing a lookout duty 


28. Ala.—^Birmingham Ry., Llght & 
Power Co. v. Norton, 61 S’o. 459, 7 
Ala.App. 671. 

60 C.J. p 383 note 35. 

29- Ind.—Indianapolis Tractlon & 
Terminal Co. v. Smlth, 128 N.E. 
38, 190 Ind. 698. 

60 C.J. p 383 note 36. 

30. Mo.—'Wlndle v. Southwest Mls- 
souri R. Co., 163 S.W. 282, 168 Mo. 
App. 59C. 

31. Wis.—Bukowski v. Milwaukee 
Electric Ry. & L»lght Co., 125 N.W. 
912, 142 Wis. 617. 

32. Or.—Harrinffton v. Portland 
Tractlon Co., 124 P.2d 715, 168 Or. 
548. 

Liookout on rounding curves; 

As to vehicles see Infra 5 228. 

As to persons on or near tracks 
see lnfra'§ 254. 

33. Hl.—Gnat V. Richardson, 39 N.B. 
2d 337, 378 111. 626. 

Ind.—Smlth v. Mills, 185 N.B. 327, 
98 Ind.App. 543. 

Minn.—Wright v. Minneapolis St. Ry. 

Co.. 23 N.W.2d 347, 222 Minn. 105. 
Mo.—^Lanlo v. Kansas City Public 
Service Co., 162 S.W.2d 862—Spen- 
cer V. Kansas City Public Service 
Co., App., 250 S.W.2d 187—Chervek 
V. St. Lrouis Public Service Co., 
App., 173 S.W.2d 699. 

Tenn.—^Union Tractlon Co. v. Todd, 
64 S.W.2d 26, 16 Tenn.App. 200. 


Cnlpable nesflljfence 
Cal.—Saphire v. Los Angeles Transit 
Lines, 222 P.2d 956, 99 CaJ.App.2d 
880. 

Prlmary neerllgenee 
Mo.—^Murphy v. St. Louis Public 
Service Co., 244 S.W.2d 31, 362 Mo. 
772. 

34. U.S.—^Illinois Terminal R. Co. v. 
Feltrop, C.C.A.MO., 130 P.2d 982. 

Tenn.—^Memphis St. R. Co. v. Haynes, 
81 fi.W. 374, 112 Tenn. 712. 

35. U.S.—^Illinois Terminal R. Co. v. 
Feltrop, C.C.AMO., 130 F.2d 982. 

Mo.—Abemathy v. St. Louis Public 
Service Co., 240 S.W.2d 914. 

36. Tenn.—^Memphis St. R. Co. v. 
Haynes, 81 S.W. 374, 112 Tenn. 
712. 

37. Minn.—Gray v. St. Paul City R. 
Co., 91 N.W. 1106, 87 Minn. 280. 

38. Mo.—Blyston-Spencer v. United 
Rys. Co. of St. Louis, 132 S.W. 1176, 
152 Mo.App. 118. 

39. Mo.—Grossman v. Wells, 282 S. 
W. 710, 314 Mo. 168. 

60 C.J. p 384 note 45, p 418 note 16 
[a]. 

Snmaiiitarlan doctxlne 

(1) The ‘Vigilant watch” ordinance 
of the City of St. Louis requires 
streetcar operator to act on first ap¬ 
pearance of danger, and, thus, impos- 
es on him higher duty than that re- I 
quired under humanitarian doctrlne. I 


I —Banks v. St. Louis Public Service 
Co., Mo.App., 249 •S.W.2d 481. 

(2) Motorman who observed on- 
coming automobile two hundred sev- 
enty to three hundred fifteen feet 
from car when it first entered upon 
track was required to stop when it 
first became apparent that automo¬ 
bile mlght continue to be driven on 
track in danger zone and whlle mo¬ 
torman had ample time and space to 
stop before collision.—Abemathy v. 
St. Louis Public Service Co., Mo., 240 
S.W.2d 914. 

Independent of vigilant watch ox- 
dinaace common-law duty of lookout 
exists,—^Melton v. St. Louis Public 
Service Co., Mo., 251 S.W.2d 663— 
Murray v. Kansas City Public Service 
Co., Mo.. 61 S.W.2d 334. 

Busy Street 

Where streetcar is being operated 
across, or on, a busy Street, vigilant 
watch required by the common law is 
the same as that required by the 
ordinance.—^Melton v. St. Lk)u1s Pub¬ 
lic Service Co., Mo., 251 S.W.2d 663. 

40, Tex.—^Dallas Ry. & Terminal Co. 
v. Bankston, Civ.App., 33 S.W.2d 
600. 

60 C.J. p 384 note 46. 

41, Mass.—Caswell v. Boston EI. R. 
Co.. 77 N.B. 380, 190 Mass. 627. 

42, Tex.—Dallas Rapid Transit R. 
Co. V. Blllott, 26 S‘.W. 466, 7 Tex. 
Civ.App. 216. 
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on ali persons running trains upon any railroad 
within the state has been held not to apply to Street 

railroads>3 

Diity to keep window ciear, The duty of the mo- 
torman to keep the window in front of him cleared 
from rain to enable him to keep a lookout is a ques- 
tion of reasonable care under the drcumstances 
if the extent of his vision is thereby diminished it 
is his duty to remove the hindrance to his view be- 
fore proceeding,45 and the company cannot avail 
itself of its own negligence in failing to keep its 
Windows in such condition that the motorman could 
see through them 

§ 198. Rate of Speed and Control of Car 

A Street railroad company must operate its cars at a 


reasonable rate of speed, and the operator must at atl 
times so regulate the speed of the car as to have it 
under reasonable control. 

A Street railroad company must operate its cars 
at such a rate of speed as under ali the circum- 
stances is reasonable and compatible with the law- 
ful and customary use of the Street or highway by 
pedestrians and vehicles;^^ and this duty exists 
at common law although there are no state statutes 
or municipal ordinances applicable.^S According- 
ly, a motorman or driver must at ali times so regu¬ 
late the speed of his car as to have it under reason¬ 
able control,^9 so that it may be stopped before do- 
ing injury in any situation which is likely to arise 
under the circumstances,50 or so as to be able to 
reduce the speed, and if necessary stop the car, 


43 . Ark.—Bain v. Ft. Smlth Llght & 
Tractiori Co., 172 S.W. 843, 116 Ark. 
125, L..R.A.1915I> 1021. 

44 . Wash.—Isitt v. City of Seattle, 
248 P. 379, 140 Wash. 161. 

45 . Pa.—^Algard v. Philadelphia 
Rapid Transit Co., 109 A. 647, 266 
Pa. 390. 

46. Mo.—^Weber v. United Rys. Co. 
of St. Louis, 213 S.W. 535, 201 Mo. 
App. 685. 

47. U.S.—Sullivan v. Philadelphia 
Suburban Transp. Co., D.C.Pa,, 64 
P.Supp. 845, afflrmed, C.C.A., 164 
P.2d 111. 

Cal.—^White v. Los Angeles Ry. Corp., 
167 P.2d 530, 73 Cal.App.2d 720— 
Alberts v. Lytle, 37 P.2d 706, 1 
Cal.App. 682. 

60 C.J. p 384 note 54. 

Cnstomary speed 

Streetcar operator must operate 
car in manner, and run it at speed, 
customary at particular place.— 
White V. Los Angeles Ry. Corp., 167 
P.2d 530, 73 Cal.App.2d 720—Shipley 
V. San Dlego Electric Ry. Co., 289 P. 
662, 106 Cal.App. 659. 

KEoderate speed 

Md.—^Beck v. Baltimore Transit Co., 
68 A2d 909, 190 Md. 506—Baltimore 
Transit Co. v. State for Use of 
. Castranda, 71 A.2d 442, 194 Md. 
421—^Baltimore Transit Co. v. 
Worth, 52 A.2d 249, 188 Md. 119, 
6 A.Li.R.2d 740—^Baltimore Transit 
Co. V. Alexander, 192 A. 349, 172 
Md. 454. 

Limited use of streets 
Where the padestrian publlc makes 
but a limlted use of Street, the publlc 
Interest is subordinated to the neces- 
sitles of Street railway operation 
to some extent and Street railway 
may properly operate its cars at 


greater speed and with a lesser de- 
gree of care.—^Peterson v. Minneap- 
olls St. Ry. Co., Mmn., 53 N.W.2d 
817—Woaika v. St. Paul City Ry. 
Co., 83 N.W. 386, 80 Minn. 364. 

Intemrbaii cars 

(1) In absence of statutory regula- 
tion, speed of interurban cars must 
be regulated to necessities of trafflc 
conditions.—Carson v. Perkins, 29 N. 
E.2d 772, 217 Ind. 643. 

(2) Interurban car operating in 
outlylng district over private right 
of way may lawfully travel faster 
than streetcar in congested trafflc.— 
Rosenberg v. Des Moines Ry. Co., 238 
N.W. 703, 213 lowa 152. 

Private right of way 
A streetcar company may operate 
its cars on a private right of way at 
whatever speed it wishes, provided 
it does not endanger passengers, and 
circumstances do not require the ex- 
ercise of ordinary care as to speed, 
in order to protect persons who may 
be on the tracks.—^Turney v. United 
Rys. Co. of St. Louis, 135 S.W. 93, 
165 MO.APP. 513. 

Bapld transit is permitted in open 
country and even within city limits 
where tracks are separated from 
traveled way.—Gross v. Baltimore 
Transit Co., 64 A.2d 147, 192 Md. 278. 

48. 111.—East St. Louis Electric St. 
R. Co. V. Burns, 77 111.App. 529. 

49. 111.—Hili V. Richardson, 281 111. 
App. 75. 

Ind.—Carson v. Perkins, 29 N.E.2d 
772, 217 Ind. 543. 

Md.—^Lewis v. Baltimore Transit Co., 
66 A.2d 686, 193 Md. 366. 

Neb.—Oorpns Jhris cited in McDon¬ 
ald V. Omaha & C. B. St Ry. Co., 
257 N.W. 489, 490. 128 Neb. 17. 


Pa.—Galliano v. East Penn Electric 
Co.. 154 A. 805, 303 Pa. 498. 

60 C.J. p 385 note 56. 

Degree of control 

(1) Motorman has duty to have 
such control of car as to avold dan- 
gers ordinarlly incident to Its opera¬ 
tion and also such unusual and un- 
expected dangers as he may see in 
time to avoid.—^Hinton v. Pittsburgh 
Rys. Co., 59 A.2d 151, 359 Pa. 381— 
Scholl V. Philadelphia Suburban 
Transp. Co., 61 A.2d 732, 356 Pa. 217 
—Hamley v. Pittsburgh Rys. Co., 28 
A.2d 911, 345 Pa. 380—Cox v. Wilkes- 
Barre Ry. Corp., 17 A.2d 367, 340 Pa. 
554—Tatarewicz v. United Tracti on 
Co., 69 A. 995, 220 Pa. 560—Hoffman 
V. George, 38 A.2d 504, 156 Pa.Super. 
501—^Kelly v. Philadelphia Transp. 
Co., 23 A.2d 57, 146 Pa.Super. 445. 

(2) However, he is required only 
to have the car under such control 
as the circumstances seem to require. 
—^Cox V. Wilkes-Barre Ry. Corp., su¬ 
pra—Schaeffer v. Reading Transit 
Co., 153 A. 323. 302 Pa. 220—Knobe- 
lich V. Pittsburgh. H., B. & N. C. Ry. 
Co., 109 A, 619, 266 Pa. 140—Schnltzer 
V. Philadelphia Transp. Co., 45 A.2d 
419, 158 Pa,Super. 444, reversed on 
other grounds 47 A.2d 709, 354 Pa. 
576—^Kelly v. Philadelphia Transp. 
Co., 23 A.2d 57, 146 Pa.Super. 445. 

(3) Whether the adequate control 
required of operator of streetcar has 
been exercised in a given case de- 
pends on the attending circumstances 
and is a matter for independent de- 
termination in each case as It arises. 
—Perry v. Pittsburgh Rys. Co., 65 
A.2d 354, 357 Pa 608. 

sa Pa—Steffenson v. Lehlgh Valley 
Transit Co., 64 A.2d 785, 361 Pa 
317—^Perry v. Pittsburgh Rys. Co., 
56 A.2d 354, 357 Pa 608—Galliano 


323 



§ 198 


STREET BAILB0AD8 


83 C.J.S. 


when danger is imminent,51 or so as to avoid dan- 
ger which is, or in the exercise of ordinary care 
should be, known to ihim.®^ This rule is particu- 
larly applicable when the car is approaching a Street 
Crossing,® 3 where it is being run on a crowded or 
densely populated Street,®^ where there is an ob- 
struction from any cause to the motorman’s sight 
of his track,®® or where there is a sign over the 
tracks requiring cars to run slowly,®® although the 
speed need not be so regulated as to avoid injury 
to persons using the Street or highway in an un- 
reasonable and improper manner.®^ 

The company is not obliged to run its cars at 
as low a rate of speed when passing private entry- 
ways®8 or have them under as immediate contro-l 
midway of the block®® as it is when approaching 
Street crossings. More care as to speed is required 
of the motorman of a streetcar than of an engineer 
on a locomotive,®® since the performance of his 


functions does not require high speeds over long 
distances without stops.®! Also, more care is re¬ 
quired during the active business 'hours of the day 
than late at night.®^ Greater care must be exercised 
in running a streetcar across the streets of a city 
than in Crossing a highway in the country.®® Street- 
cars may, however, maintain a fair rate of speed®^ 
or go fast;®® and, in the absence of an express reg- 
ulation limiting the rate of their speed, the mere 
fact that a car is running at a rapid rate does not 
establish that it is being run in a negligent manner 
or constitute negligence per se,®® although a high 
rate of speed is some evidence of negligence®^ and 
although it may be negligence as a matter of fact.®® 

Circumstances showing or tending to show negli¬ 
gence, What rate of speed is reasonable and, con- 
versely, what rate of speed is unreasonable and neg¬ 
ligent are determined by the relation of the speed to 
the circumstances under which it is maintained, hav- 


V. £!ast Penn Slectrlc Co., 154 A. 
805. 303 Pa. 498. 

Assnrad ciear dlstanoe abead 

In view of text rule, clalm that rule 
wlth tespect to “assured ciear dis- 
tance ahead" provlded for in the ve- 
hlcle code has no appllcatlon to op- 
eratlon of trolley cars is without 
merit—Steffenson v. Lehiffh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 317. 

tnideor oontrol 

To have a streetcar “under con- 
trol*' means havingr it under such 
control that It can be stopped before 
doin? Injury to any person In any 
situation which is reasonably likely 
to arlse under the circumstances.— 
Galliano v. East Penn Mectric Co., 
154 A. 805, 807, 303 Pa. 498—60 C.J. 
P 385 note 56 [a]. 

51. D.C.—^MacDonald to Use of 
Emmco Ins. Co. v. Capital Transit 
Co., Mun.App., 31 A.2d 862. 

60 C.J. p 385 note 67. 

52. Ga.—Colllns v. Augrusta-Alken 
Ry. & Electric Corporation, 78 S. 
E. 944, 13 Ga.App. 124. 

60 C.J. p 385 note 58. 

53. 111.—Trust Co. of Chicago v. 
Richardson, 8 N.E.2d 530, 290 111. 
App. 464. 

Neb.—OoxptiB JnriB olted la McDon¬ 
ald V. Omaha & C. B. St. Ry. Co., 
257 N.W, 489, 490, 128 Neb. 17. 

60 C.J. p 385 note 59. 

Beduotioii of danafer to 
Motorman approaching- intersection 
must proceed at all times with such 
care and caution that he can z^educe 
danger to others to the minimnTn. 
XJ.S.—^Denver City Tramway Co. v. 
Norton, C.C.A.C 0 I 0 ., 141 F. 599. 


Colo.—^Denver Tramway Corp. v. 
Perisho, 97 P.2d 422, 106 Colo. 280. 

Strlot mle of oontrol 
Streetcars, however, are not held to 
the striet rule of control which at- 
taches to a moving automobile in a 
Street Intersection.—^Dopler v. Pitts- 
burgh Ry. Co., 160 A. 692, 307 Pa 
113—Weschler v. Buffalo & Lake Erie 
Tractlon Co., 143 A. 119, 293 Pa 472 
—^Kilpatrick v. Philadelphia Rapid 
Transit Co., 138 A 830, 290 Pa. 288 
—^Kelly V. Philadelphia Transp. Co., 
23 A.2d 57, 146 PaSuper. 445. 

54. Ind.—Terre Haute, Indiajiapolis 
& Eastern Tractlon Co. v. McDer- 
mott, 144 N.E. 620, 82 Ind.App. 134. 
60 C.J. p 386 note 60. 

56. lowa—^Engvall v. Des Moines 
City Ry. Co., 121 N.W. 12, 146 lowa 
560. 

60 C.X p 386 note 61. 

56. Md,—State v. Washington, B. & 
A. Electric R. Co., 131 A 822, 149 
Md. 443. 

N.J.—Hayward v. North Jersey St R. 
Co., 66 A 737, 74 N.J.Law 678, 8 
L.R.A,N.S., 1062. 

67. Md.—Stato V. Washington, B. & 
A Electric R. Co., 131 A 822, 827, 
149 Md. 443. 

Mo.—^Meyer v. Lindell R. Co„ 6 Mo. 
App. 27. 

58. Puerto Rico.—^Morales v. San 
Juan Dlght, etc., Co., 4 Puerto Rico 
Fed. 361. 

59. Md.—Gitomlr v. United Rys. & 
Electric Co. of Baltimore City, 146 
A 279, 167 Md. 464—United Rys. 
& Electric Co. of Baltimore v. Car- 
neal, 72 A 771, 110 Md. 211. 


60. N.C.—Ingle v. Asheville Power 
& Llght Co., 90 S.B. 963, 172 N.C. 
751. 

61. Cal.—^Lund v. Pacific Elee. Ry. 
Co., 163 P.2d 706, 26 Cal.2d 287. 

62. La—^Dubose v. New Orleans Ry. 
& Light Co., 49 So. 696, 123 La 
1029. 

60 C.J. p 386 note 67. 

63. N.T.—Gurrie v. New Toi'k & 
North Shore Tractlon Co., 136 N. 
T.S. 833, 161 App.Div. 67, motlon 
denled 136 N.T.S. 1136, 151 App. 
Div. 919. 

60 C.J. p 386 note 68. 

64 . Pa. — ^Tingst v. Lebanon & A St. 
Ry. Co., 31 A 687, 167 Pa 438— 
Stoudt V. Philadelphia Rapid 
Transit Co., 97 PaSuper. 295. 

65. Pa—^Dopler v. Pittsburgh Rys. 
Co., 160 A 692, 307 Pa 113—Tlngst 
V. Lebanon & A. St Ry. Co., 31 A 
687, 167 Pa 438. 

66. 111.—Marron v. PTiel, 66 N.E.2d 
609, 328 I11.APP. 686. 

Md.—Gross v. Baltimore Transit Co., 
64 A.2d 147, 192 Md. 278—Crawford 
V. Baltimore Transit Co., 58 A2d 
680. 190 Md. 381. 

Pa—Scholl V. Philadelphia Suburban 
Transp. Co., 61 A2d 732, 366 Pa 
217. 

W.Va—^McClaugherty v. Trl-Clty 

Tractlon Co., 14 S.E.2d 432, 123 W. 
Va 112. 

60 C.J. p 387 note 72. 

67- Pa—Scholl V. Philadelphia Sub¬ 
urban Transp. Co., 61 A2d 732, 366 
Pa. 217—^Kuhns v. Conestoga Trac- 
tion Co., 138 A 838, 290 Pa 803. 

68. Aa—Alabama Power Co. v. 
Brown, 87 So. 608, 205 Aa 167. 
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ing regard to all circumstances and conditions ex- 
isting at the time, which may increase the danger 
of persons being on or near the track.®^ It is or- 
dinarily negligence to run a car at an tinusual and 
excessive rate of speed over a Street Crossing^® 
or along a crowded or much used Street crossing'^^ 
even though such speed is not in excess of the lim- 
it of speed fixed by ordinance or statute,un¬ 
der the circumstances, it is a dangerous rate;^3 
the mere fact that the company is prohibited by stat¬ 
ute or ordinance from running at a greater than a 
given rate of speed is not a license for it to run 
at that rate of speed under all circumstances.^^ 
So it has been held negligence to run at a high 
rate of speed under adverse light or atmospheric 
conditions, without lights,^® or without g^ving 
proper waming,77 or to accelerate speed suddenly 
without waming'^8 or when indicating an intention 
to stop.79 The fact that a streetcar was running 
at an excessive speed at the time of the accident 
does not of itself show that that was the cause of 
the accident.^*^ 

Failure to provide sand to prevent skidding is not 
negligence where experience has shown it ineffec- 
tive for the purpose.^i 


§ 199. -Reducing Speed and Stopping 

Car 

A motorman or drlver has the duty, when danger 
Is Imminent, to reduce the speed of or to stop his car, 
if necessary, in time to avoid an accident. 

A motorman or driver has the duty when danger 
is imminent to reduce the speed of or to stop 
his car, if necessary, in time to avoid an accident,-82 
and it has been held to be his duty to siacken speed 
as he approaches a Street Crossing but, where 
no danger is apparent, in the absence of statute or 
ordinance to that effect, he is not required to stop 
his car at such place for the purpose of looking 
and listening,84 and it is not his duty to keep such 
control of his car as to be able to bring it to a full 
stop before striking one in the act of Crossing 
the track without regard to the suddenness with 
which he came upon the track.S5 Generally, it is 
not negligence per se to fail to stop a streetcar 
on signal at a comer^® or to fail to stop a car 
operated on a private right of way, although the 
motorman saw plaintiff standing at a safe distance 
from the track.87 


09. Md.—Crawford v, Baltlmore 

Transit Co., 58 A.2d 680, 190 Md. 
381. 

N.J.—^Miller v, Public Service Co-Or- 
dinated Transport, 168 A. 409, 111 
N.J.Law 339. 

60 O.J. p 387 note 76. 

Private erossliigr 

With respect to company^s ne^li- 
gence as to rate of speed, private 
Crossing, although obstructed in dis¬ 
tance, was not ''bllnd Crossing,” 
where traveler could see approachlng 
interurban car for at least three hun- 
dred feet.—^Rosenberg v. Des Moines 
By. Co., 238 KW. 703, 213 lowa 152. 

Speed held not negligent under eir- 
oiunstances 

lowa.—^Rosenberg v. Des Moines By. 
Co., supra. 

Mass.—^Daigneau v. Worcester Consol. 
St. By., 120 N.B. 400, 231 Mass. 
166. 

60 C.J. p 387 note 76 [b]. 

70. Mo.—Grout v. Central Electric 
B. Co., 102 S.W. 1026, 125 MoApp. 
552. 

60 C.J. p 388 note 77. 

71. N.J.—^Mosca V. Atlantic & S, Ry, 
Co., 124 A. 600, 100 N.J.Law 181, 
1 N.J.M1SC. 615. 

60 C.J. p 888 note 78. 


79. N.J.—^Mosca v. Atlantic & S. 
Ry. Co., supra. 

60 C.J. p 388 note 79. 

73. III.—Quincy Horse R., etc., Co. v. 
Gnuse, 27 N.E. 190, 137 111. 264. 

74. Mich.—^House v. Detrolt Electric 
R. Co.. 98 N.W. 258. 100 N*.W. 404. 
135 Mich. 545. 

60 C.J. p 388 note 81. 

75. Minn.—Walker v. St. Paul City 
R. Co., 84 N.W. 222, 81 Minn. 404, 
51 L.RA. 632. 

60 C.J. p 388 note 82. 

76. 111.—^Donelson v. East St Louis, 
etc., R Co.. 85 N.B. 914, 235 Rl. 625. 

60 C.J. p 388 note 83. 

77. N.T.—Hennessy v. Brooklyn City 
R. Co., 26 N.T.S. 321, 73 Hun 569. 
afflrmed 42 N.B. 723, 147 N.T. 721. 

60 C.J. P 388 note 84. 

78. N.T.—^Hinz v. Blghth Ave. R 
Co.. 152 N.E. 476, 243 N.T. 90. 

60 C.J. P 388 note 85. 

79- Pa.—Weiss V. Pittsburgh Rys. 

Co., 162 A. 674, 301 Pa. 539. 

60 C.J. p 388 note 86. 

80. Conn.—^Morse v. Consolidated R 
Co., 71 A. 553, 81 Conn. 395. 

81. Da.—Wolf V. New Orleans Ry, 
Light Co., 63 So. 892, 133 La. 891. 

82. Md.—Baltixnore Transit Ce. ▼. 


State for Use of Castranda, 71 A. 
2d 442, 194 Md. 421—Beck v. Balti- 
more Transit Co., 58 A.2d 909, 190 
Md. 606—^Baltlmore Transit Co. v. 
Worth, 62 A.2d 249, 118 Md. 119, 5 
A.L.R2d 740—^Baltlmore Transit 
Co. V. Alexander, 192 A, 349, 172 
Md. 454. 

Mo.—^Martini v. St Louis Public 
Service Co., App., 237 S.W.2d 213. 
60 C.J. p 389 note 91. 

88. Md,—United Rys. & Electric Co, 
of Baltimore v. Eolken, 78 A. 883, 
114 Md. 160. 

60 C.J. p 389 note 92. 

84. Ga.—Savannah, eta, R Co. v. 
Beasley, 21 S.E. 285, 94 Ga. 142. 

Ky.—South Govington & C. St Ry. 
Co. V. Crutcher, 123 S.W, 268, 135 
Ry. 698. 

Statutory and municipal regulatione 
I requiring stopping before Crossing 
see supra 9 168. 

85. Ala.—Garth v. North Alabama 
Traction Co., 42 So. 627, 148 Ala. 
96. 

86. Md.—Westerman v. United Rys. 
& Electric Co. of Baltlmore, 96 A. 
355, 127 Md. 225. 

60 C.X p 389 note 95. 

87. Mass.—Daigneau v. Worcester 
Consol. St Ry., 120 N.E. 400, 231 
Mass. 166. 
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§ 200. - Statutoiy or Municipal Regula- 

tion 

The operator of a streetcar has the duty to keep 
within the rate of speed fixed by statutory or municipal 
regulations, and a violation of such regulations may 
constitute negligence per se or evidence of negligence. 

It is the duty of a streetcar motorman to keep 
the speed of the car within the rate fixed by stat¬ 
ute or ordinance.88 There is an irreconcilable con- 
flict in the decisions as to the effect of the viola¬ 
tion by a Street railway company, in the operation 
of its cars, of regulatory ordinances designed to 
promote the public safety.^^ In some jurisdictions 
it is negligence per se to run a streetcar at a rate 
of speed prohibited by statute or ordinance where 
an accident is caused thereby.^o In others, the mere 
fact that a car is driven at a rate of speed for- 
bidden by city ordinance is not considered proof 
of negligence as a matter of law,^i some holding it 
is but an evidential fact tending to prove negli¬ 
gence, others that it is not even evidence of neg¬ 
ligence toward the injured person.93 The mere 
fact that a car is running at a prohibited rate of 
speed does not of itself entitle a person to recover 
for injuries received in an accident therewith, al- 
though it may be the foundation of a recovery if 


he receives injuries by reason of such excessive 
speed.®4 Where the regulation does not fix a uni- 
form rate of speed applicable at all times and plac¬ 
es, running at a speed in excess of that stipulated 
is not necessarily negligence.®5 An ordinance re- 
quiring the motorman to have his car under con- 
trol when approaching an intersecting Street applies 
to cars running on a space reserved for them.®® 

Failure to stop before going over a steam railroad 
Crossing, in violation of a statute or ordinance, is 
not, it has been held, negligence without regard to 
the circumstances attending such failure.®^ An or¬ 
dinance requiring persons ‘‘riding or driving*' to 
check up or halt for pedestrians, if necessary, on 
approaching alley or Street crossings does not apply 
to streetcars.®® 

§ 201. -Rules of Company 

The rate of speed and control of streetcars may be 
fixed and limited by company operating rules, but the 
violation of a company rule regulatlng speed is not 
negligence per se. 

The rate of speed and control of streetcars may 
be fixed and limited by company operating rules,®® 
and an interurban traction company using the tracks 


88. Mo.—^Blyston-Spencer v. United 
Rys. Co. of St. Louis, 132 S.W. 1175, 
152 Mo.App. 118. 

60 C.J. p 389 note 99. 

Kegnlation as to speed and movement 
of cars generally see supra S 168. 

Speed and control at Interseotlons 

(1) Ordinance providinff that con¬ 
trol and speed of streetcars at in- 
tersections must be reasonable and 
proper under circumstances, apart 
from provision flxing fifteen-mile 
speed limit in consrested or business 
areas does not create any preemi- 
nent right in favor of either streetcar 
or vehicle colliding- with it, or flx a 
speed limit.—Crawford v. Baltimore 
Transit Co., 58 A.2d 680, 190 Md. 
381. 

(2) Portion of city ordinance pro- 
viding that control and speed of 
streetcars must be reasonable and 
proper at Street intersections was ap¬ 
plicable In action against Street rail¬ 
way company for death of pedestrl- 
an struck by streetcar at intersec- 
tion, regardless of whether accident 
occurred in thickly congested or busi¬ 
ness part of city so as to invoke or¬ 
dinance provision limlting speed to 
fifteen miles per hour.—^Baltimore 
Transit Co. v. State for Use of Cas¬ 
tranda, 71 A.2d 442, 194 Md. 421. 

Settled xesldexLtlal dlstrlot 
An ordinance llmiting the speed of 


streetcars in business or settled resl- 
dential dlstricts does not require that 
the district be densely settled, but is 
satlsfied by the presence in the vi- 
cinity of a suburban business center 
and occasional residences. The or¬ 
dinance does not say “densely set¬ 
tled” but “settled."—Sundstrom v. 
Puget Sound Tract., etc., Co., 166 P. 
828, 90 Wash. 640. 

89. Ark.—^Ward v. Ft. Smith Light & 
Traction Co., 186 S.W. 1086, 123 
Ark. 548. 

90. Cal,—Wright v. Los Angeles Ry. 
Corporation, 93 P.2d 135, 14 Cal.2d 
168—Stein v. United Rallroads of 
San Pranclsco, 113 P. 663, 159 Cal. 
368—^Ring v. Los Angeles Ry. Cor¬ 
poration, 2 P.2d 404, 116 Cal.App. 
93. 

Wash.—^Dye v. City of Seattle, 24 P. 

2d 67, 173 Wash. 615. 

60 C,J. p 389 note 2—46 C.J. p 722 
note 86, p 724 note 26. 

Eeld not oondusive evidence of neg¬ 
ligence 

Cal.—Cowan v. Market St Ry. Co., 
47 P.2d 762, 8 Cal.App.2d 642. 

91. Ark.—Ward v. Ft Smith Light 
& Traction Co., 185 S.W. 1085, 123 
Ark. 648. 

60 C.J. p 390 note 8. 
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92. Mass,—^Hanlon v. South Boston 
Horse R. Co., 129 Mass. 310. 

60 C.J. p 390 note 4. 

93. Ky.—^Ford v. Paducah City R. 
Co., 99 S.W. 355, 124 Ky. 488, 124 
Am.S.R. 412, 8 L.R.A.,N.S., 1093, 
30 Ky.L. 644. 

94. Neb.—^Harris v. Lincoln Traction 
Co., 111 N.W. 680, 78 Neb. 681. 

60 C.J. p 390 note 6. 

95. Mo.—Norton v. Bast St Louis 
Ry. Co., 203 S.W. 1006, 199 Mo. 
App. 550. 

60 C.J. p 390 noto 7. 

96. Mass.—^Hammond v. Boston Ele- 
vated Ry. Co., 110 N.E. 266, 222 
Mass. 270. 

97. Mlch.—Philip v. Heraty, 97 N.W. 
963, 100 N.W. 186, 135 Mich. 446. 

98. Tex.—Citizens' R. Co. v. Ford, 
63 S.W. 675, 93 Tex. 110, 46 L.R.A. 
457. 

99. Cal.—Slmon v. City and County 
of San Franclsco, 180 P.2d 393, 79 
Cal.App. 2d 690. 

La.—^Wolf V. New Orleans Ry. & 
Light Co., 63 So. 392, 133 La. 891. 

Pttrpose 

A rule requiring motormen to have 
thelr cars under control a certaln dls- 
tance before reaching a stopping 
place is Intended to prevent colli- 
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of a city Street railway is bound by the rules of the 
latter company regulating the speed of cars at cross- 
ings.^ The violation of a company rule regnlating 
speed by the operator is not negligence per se,^ 
but is a circumstance to be considered in detemiin- 
ing whether or not the operator was negligent.^ 

§ 202. Signals or Warnings 

It Is the duty of the employees In charge of a 
streetcar to give a proper stgnal or warnlng on the 
approach of the car to a place where, under the circum- 
stances, there is danger of a collision with persons or 
vehicles. 

As a part of their duty to exercise ordinary care 
to avoid injury, it is the duty of the employees in 
charge of a streetcar to give a proper signal or 
warning, as by sounding a bell or gong, or other- 
wise, on the approach of the car to a place where 
under the circumstances there is danger of a col¬ 
lision with persons or vehicles,^ such as on its ap¬ 
proach to a Street Crossing.^ This duty to give 
a timely warning exists, although there is no stat¬ 
ute or ordinance requiring it,® but it arises only 


when an ordinarily prudent person wouid give such 
warning under similar circumstances.'^ The great- 
er the speed of the car the greater the degree of 
care required in giving warning when approadiing 
a Crossing,® and the fact that an emergency exists 
does not excuse the motorman from performing 
this duty where the emergency is created by his 
negligence.® With respect to an open and obvious 
danger, the motorman is under no duty to warn an 
adult person who is apparently able to see, hear, and 
move.l® Ordinary care may require that other 
means be taken to prevent accidents,^^ such as that 
the company have a flagman stationed at a par- 
ticular Crossing,^2 and it is liable for his negli- 
gence,^® but negligence of such a flagman is not 
“negligence in operating the cars” within the mean- 
ing of a statute fixing the penalty therefor.i^ 

Failure to give reasonably audible warning of 
the approach of the car is not necessarily negli- 
gence^® and in the absence of an ordinance requir¬ 
ing the giving of signals, a failure to do so is not 
negligence per se,^® although it is evidence of neg- 
ligence,^*^ and may be negligence under the cir- 


slon with travelers at crosslngs and 
not to give more time for would-be 
passengers to cross the tracks in 
front of a car.—^Wolf v. New Or- 
leans Hy. & Llght Co., supra. 

1. Ohio.—^Interurban Ry. & Termi- 
nal Co. V. Hines, 32 Ohio Cir.Ct.R. 
355, afflrmed 95 N.E. 1150. 84 Ohio 
St. 493. 

2. Cal.—Simon v. City and County of 
San Francisco, 180 P.2d 393, 79 Cal. 
App.2d 590. 

3. Cal.—Simon v. City and County 
of San Prancisco, supra, 

4. Cal.—^White v. Los Angeles Ry. 
Corp., 167 P.2d 630. 73 Cal.App. 
2d 720. 

Ga.—^Brown v. Savannah Electric & 
Power Co., 167 S.B. 773, 46 Ga.App. 
393. 

Md,—^Baltimore Transit Co. v. State 
for Use of Castranda., 71 A.2d 442, 
194 Md. 421—^Beck v. Baltimore 
Transit Co.. 68 A.2d 909. 190 Md. 
506—^Baltimore Transit Co. v. 
Worth. 52 A.2d 249. 188 Md. 119, 5 
A.Ii.R.2d 740—^Baltimore Transit 
Co. V. Alexander, 192 A 349. 172 
Md. 454. 

N.J.—Smith V. Public Service Corpo¬ 
ration. 75 A 937, 78 N.J.Law 478. 
60 C.J. p 390 note 15. 

Duty to give warning of approach: 
To animals and vehicles see infra 
§ 236. 

To persons on or near tracks see 
infra S 248. 


Warning of starting of car 
Minn.—^Wright v. Minneapolis St. 
Ry. Co., 23 N.W.2d 347, 222 Minn. 
347. 

5. Ilh—Chicago City Ry. Co. v. Tuo- 
hy. 63 N.E. 997, 196 111. 410, 58 
L.R.A 270—Trust Co. of Chicago v. 
Richardson, 8 N.E,2d 630, 290 111. 
App. 464. 

Mo.—^Martin! v. St, Louis Public 
Service Co., App.. 237 S.W,2d 213. 
60 C.J. p 391 note 16. 

e. Cal.—^Lininger v. San Francisco, 
V, & N. V. R. Co.. 123 P. 235, 18 
Cal.App. 411. 

111.—Chicago City Ry. Co. v. Tuohy, 
63 N.E. 997, 196 111. 410, 58 L.R.A 
270—^Trust Co. of Chicago v. Rich¬ 
ardson, 8 N.E.2d 530, 290 Ul.App. 
464. 

7. Ohio.—Cincinnati Traction Co. v. 
Charles, 14 Ohio Cir.Ct.,N.S., 506. 

8. Pa.—Jerdon v. Philadelphia Rapid 
Transit Co., 103 A 733, 260 Pa. 
275. 

9. N.C.—^Davis v. Durham Traction 
Co.. 63 S.E. 617, 141 N.C. 134. 

60 C.J. p 391 note 20. 

10. 111.—Kelly V. Chicago City Ry. 
Co., 119 N.E. 622, 283 Ul. 640— 
Anderson v. Cummings, 60 N.E.2d 
260. 325 I11.APP. 619. 

lowa.—Elliott V. Des Moines Ry. Co.. 

271 N.W. 506, 223 lowa 46. 

N.T.—Schulman v. Houston, etc., R. 
Co.. 36 N.T.S. 439, 15 Misc. 32. 
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Motorman*s duty to give warning as 
affected by vehlcle driver's knowl- 
edge of approach of Street car see 
infra § 236. 

11. D.C.—^Eckington, etc.. R. Co. v. 
Hunter, 6 App.D.C, 287, 

12. D.C.—Bckington, etc., R. Co. v. 
Hunter, supra. 

13. N.T.—^Fay v. Brooklyn Heights 
R. Co., 75 N.T.S. 113, 69 App.Div. 
563. 

60 C.J. p 391 note 24. 

14. Mo.—Culbertson v. Metropolitan 
St. R. Co.. 36 S.W. 834, 140 Mo. 35. 

15. Md.—State v. Washington, B, & 
A Electric R. Co., 131 A 822, 149 
Md. 443. 

60 C.J. p 391 note 26. 

Running at great speed without wam- 
ing as negligence see § 198. 
Tnrnlng left 

The failure of a motorman on a 
Street car to give proper warning 
before making a left turn at a Street 
Intersection may constitute negli¬ 
gence.—Gnat V. Richardson, 39 N.E. 
2d 337, 378 111. 626. 

16. Mo.—^’'eishaar v. Kansas City 
Public Service Co.. App., 128 S.W. 
2d 332. 

60 C.J. p 391 note 27. 

17. 111.—Chicago City St. Ry. v. Tuo¬ 
hy. 63 N.E. 997, 196 111. 410, 68 
L.R.A. 270—Trust Co. of Chicago v. 
Richardson, 8 N.E.2d 530, 290 111. 
App. 464. 
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cumstances of the case.^8 Where the duty to sound 
a signal bell is fixed by statute, it has been held that 
noncompliance therewith may be considered in de- 
termining the motonnan*s negligence, although it 
is not controlling,i9 but, in order that the violation 
of such regulation may be relevant on the question 
of negligence, it is necessary that the duty created 
thereby should have been for the benefit of, or 
should 'have been owed to, the person claiming to 
have been injured through the violation. 20 

On its private rigkt of way a streetcar company 
may operate its cars without sounding a gong or 
signal of approach, unless special circumstances re¬ 
quire it2l 

§ 203. Lights 

A streetcar, In the nightttme or when It Is dark, 
should be provided with lights sufficient to enable the 
operator in the exercise of ordinary care to see far 
enough ahead to avoid a collislon, or sufficient to warn 
travelers of the approach of the car, and the failure to 
comply with such duty may constitute negligence. 

Streetcars ninning in the nighttime or when it is 
dark should be provided with sufficient lights,22 
and with such lights as will enable the motorman or 
driver in the exercise of ordinary care to see far 
enough ahead to avoid a collision with a person or 
vehicle on the track,23 or such as will be sufficient to 
wam travelers of the approach of the car and put 
them on their guard,24 particularly where such 
lights are required by statute or ordinance.25 


Where the lights in use are the ones prescribed by 
statute or ordinance, they are sufficient,2® but the 
company is not bound to provide a particular kind 
of light, if the one in use is as good or better.27 
In the absence of statute or ordinance, the company 
discharges its duty where the streetcar carries a 
headlight of efficiency equivalent to those used on 
similar cars,28 and, since streetcars usually operate 
where there are brilliant electric lights, they are 
not required to carry headlights such as are properly 
required of automobiles.22 

Where ordinary prudence requires that a street¬ 
car have a headlight, the failure to provide such a 
light is negligence^o and the company is liable 
for any injury proximately resuiting from the neg- 
ligent operation of its car through the dark with¬ 
out a headlight, as discussed infra § 212. The ab¬ 
sence of lights by reason of the trolley pole leaving 
the wire is of itself, however, insufficient to show 
negligence,2i and tuming on headlights is not neg¬ 
ligence even if it is the proximate cause of the col- 
lision.32 So the mere fact that the injured person 
was momentarily blinded by the glare of the lights 
or confused by the lights is not sufficient to estab- 
lish negligence on the part of the company,®® and 
the additional fact that previous to the accident a 
circular letter of the board of railroad commissions 
to the company had advised dimming the lights does 
not make it so.®^ 

Company rules, Although the existence of a 


18. Ky.—South Covingrton, etc., R. 
Co. V. McHugh, 77 S.W. 202, 26 
Ky.Ii. 1112 . 

60 C.J. p 391 note 28. 

18. N. J.—Chlapparlne v, Public Serv¬ 
ice Ry. Co., 103 A. 180, 91 N.J.Law 
681. 

ITolse of streetcar c^ossingr tracks 
oa Intersecting Street did not excuse 
motonnan’s failure to ring: bell as 
required by law.—^Virginia Electric & 
Power Co. v, Blunfs Adm’r, 163 S.E. 
329, 168 Va. 421. 

20. Conn.—^Anthony v, Connectlcut 
Co., 92 A. 672, 88 Conn. 700. 

21. Mo.—Tumey v. United Rys. Co. 
of St Louis, 186 S.W. 93, 165 Mo. 
App. 613. 

22. D.C.—Carter v. McDermott 29 
App.D.C. 145, 10 L.R.A.,N.S., 1103, 
10 Ann.Cas. 601. 

68 C.J. p 391 note 33. 

23. Ry.—Corpus Juris dted la Pub¬ 
lic Service Co. of Indiana v. Sdmel- 


der^s Adm*r, 85 S.W.2d 676, 678, 260 
Ky. 334. 

60 C.J. p 391 note 34. 


28. La.—Tassin v. New Orleans Pub¬ 
lic Service, 139 So. 696, 19 Lia,App. 
456. 


Rxtraordinary care required under 
circumstances 

Streetcar operator who knew that 
headligfht was not buming was re- 
quired to exercise extraordlnary care 
Crossing: City streets in order to be 
able safely to meet emergrency.— 
Deiling: v. Des Moines Ry. Co., 261 
N.W. 622, 217 lowa 687. 

24. Mo,—^Buren v. St Louis Transit 
Co., 78 S.W. 680, 104 Mo.App. 224. 

60 C.J. p 391 note 35. 

25. Mich.—McGee v. Consolidated St 
R. Co., 60 N.W. 293, 102 Mich. 107, 
47 Am.S.R 607. 26 L.R.A. 300. 

Statutory or municlpal requirements 
as to lights see supra S 1®9. 

26. Mich.—^McGee v, Consolidated St 
R. Co., 60 N.W. 293, 102 Mich. 107, 
47 Am.S.R. 607, 26 L.R.it 300. 

60 C.J. p 392 note 37. 

27. Conn.—Currie v. Consolidated R. 
Co., 71 A. 856, 81 Conn. 383. 

60 C.J. p 392 note 38. 


29. La.—Heydom v. New Orleans 
Public Service, App., 35 So.2d 893 
—Tassin v. New Orleans Public 
Service, 139 So. 696, 19 La.App. 
466. 

30. lowa.—Watson v. Boone Electric 
Co., 144 N.W. 350, 163 lowa 316. 

N.Y.—^Trleber v. New York & Q. C. 
Ry. Co., 119 N.Y.S. 439, 134 App. 
Div. 661, afflrmed 94 N.E. 1099, 201 
N.Y. 620. 

31. Mo.—^BUgglns V. St Louis, etc., 
R. Co., 95 S.W. 863, 197 Mo. 300. 

32. Pa.—Clonan v. Allegheny Valley 
Street Ry. Co., 96 Pa.Super. 442. 

33. Ky.—^Public Service Co. of Indi¬ 
ana V. Schneider*s Adm’r, 86 S.W.2d 
676, 260 Ky. 334. 

60 C.J. p 392 note 44. 

34. Mass.—^Tupper v. Union St Ry. 
Co., 129 N.E. 881, 237 Mass. 485. 
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company operating rule as to lights does not render 
a violation o£ such rule by the operator negligence 
per se, it is evidence of negligence.36 

§ 204, Emplo3dng Conductor 

In the absence of a statute or ordinance to the con- 
trary, a streetcar may be run without a conductor, and 
the failure to provide a car with a conductor is not 
of Itsetf negligence. 

Although it is usual to have a motorman and con¬ 
ductor on a train consisting of a car and trailer 
carrying passengers,37 in the absence of statute or 
ordinance providing otherwise a streetcar may be 
run without a conductor,38 and the failure of a 
Street railroad company to provide a car with a 
conductor is not of itself such negligence as will 
render the company liable for injuries caused by 
such car,39 unless the absence of a conductor causes 
the motorman so to neglect his duties as motorman, 
in order to perform the duties of conductor, that the 
injury is thereby caused^o The failure to keep a 
conductor on a car, as required by ordinance, does 
not of itself render the company liable for injuries 
received by a child who jumped on the rear end 
of the car. in play, and feli therefrom.^^ 

§ 205, Frightening Aiiimais 

A Street railroad company Is not liable for Injuries 
to animais resultlng from thelr fright, unless the com- 
pany was negligent In dolng the thing which caused the 
fright. 

As a Street railroad company generally is entitled 
to the use of the Street on which its tracks are laid, 
for the operation of its cars, equally with riders and 


drivers of horses, as discussed infra § 207, the com¬ 
pany is not liable for injuries caused by horses on or 
near its tracks becoming frightened at the ordinary 
appearances and movements of cars under prudent 

and careful management,^^ or at the usual and nec- 
essary noises incident to the operation of cars, 
and a driver going into the presence of cars takes 
the ordinary risk of being able to control his horses 
when they are frightened by the ordinary move¬ 
ments and noises of cars.^^ At the same time, how- 
ever, streetcars must be so operated as not unduly 
to interfere with the rights of individuals using the 
Street or highway by other modes of travel;^^ and 
it is the duty of the operator of a car to exercise 
reasonable and ordinary care under the circumstanc- 
es to avoid the danger of frightening horses,^ 6 and, 
hence, the company may be liable if the fright of a 
horse or team is caused by the negligent making 
of unusual and unnecessary noises^*^ or appear- 
ances^s in the operation of its cars. 

Sounding of gong or signaL The mere sounding 
of a gong or other ordinary signal by a streetcar 
motorman or driver in the performance of his duty, 
near a horse, whereby it becomes frightened and 
causes injury, is ordinarily not negligence but, 
where the driver or motorman sees or by the exer¬ 
cise of ordinary care could see that a horse is fright¬ 
ened, or likely to become frightened and immanage- 
able, it is his duty to cease sounding the gong or 
other signal, 50 and, if he continues to do so, there¬ 
by increasing the fright of the horse, it is negligence 
for which the company is liable,5i particularly where 
the sounding is done in a violent and unnecessary 
manner,52 or so recklessly or wantonly as to indi- 


35. Wash.—^Peizer v. City of Seattle, 
24 P.2d 444, 174 Wash. 96. 

X4rlitea red lantem on rear In tofSSj 
weather 

Wash.—^Peizer v. City of Seattle, su¬ 
pra. 

36. Wash.—Pelzer v. City of Seattle, 
supra. 

37. La.—^Russell v. Shreveport Belt 
R. Co., 23 So. 466. 60 La.Ann. 601. 

38. Mo.—^Dunn v. Cass Ave., etc., R. 
Co.. 21 Mo.App. 188. 

89. Del.—^Di Prisco v. Wilmlngton 
City R. Co.. 67 A. 906, 20 Del. 627. 

40. Del.—^Di Prisco v. Wilmln^ton 
City R. Co., supra. 

60 C.J. p 392 note 49. 

41. IU.—Chlcago West Div. R. Co. v. 
Hair, 57 lUA^pp. 687. 


sol. St. R. Co., Ohio, 74 F. 104, 20 
C.C,A 322. 

60 C.J. p 392 note 63. 

45. Wis.—Gould V. Merrill Ry. & 
Lighting’ Co., 121 N.W. 161, 139 
Wis. 433. 

60 C.J. p 392 note 64. 

44. 111.—^East St. Louis, etc., Elec¬ 
tric St. R. Co. V. Wachtel, 63 DI. 
App, 18l. 

45. Me.—^Flewellinff v. liewiston, 
etc., Horse R. Co., 36 A. 1056, 89 
Me. 585. 

60 C.J. p 393 note 56. 

46. Mich.—^Reimers v. Sagrinaw-Bay 
City Ry. Co., 140 N.W. 581, 174 
Mich. 457. 

60 C.J. p 393 note 57. 

47. Wis.—^Iiook V. Johnson, 156 H. 
W. 970, 162 Wis. 684. 


48. Ind.—^Indianapolis, etc., Rapid 
Transit Co. v. Haines, 69 N.E. 187, 
83 Ind.App. 63. 

60 C.J. p 393 note 59. 

49. Mass.—^Partridge v. Middlesex & 
B. St Ry. Co., 108 N.R 918, 221 
Mass. 273. 

60 C.J. p 393 note 60. 

50. Ala.—^ITorth Alabama Traction 
Co. V. Thomas, 51 So. 418, 164 Ala. 
191. 

Mass.—^Ellis v. Boston, etc., R. Co., 35 
N.B. 1127, 160 Mass. 341. 

60 C.J. p 393 note 62. 

51. Wis,—-Gould V. Merrill Ry. & 
Diffhtingr Co., 121 N.W. 161, 139 
Wis. 433. 

60 C.J. p 393 note 62. 

52. Mo.—Oates v. Metropolitan St 
R. Co., 68 S.W. 906, 168 Mo. 535, 
58 L..RA. 447. 

€0 C.J, p 393 note 63. 


42. U.S.—McDonald v. Toledo Con- \ 60 C.J. p 393 note 68. 
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cate a disregard o£ the safety of the horse^s driver 
in the street.53 If the gong is sounded after either 
the conductor or motorman discovers that the horse 
is being frightened thereby, the company may be 
liable, without regard to whether the gong is 
sounded by the one who made the discovery.54 

Failure to comply with city ordinance requiring 
a license for obstructions of the Street is evidence 
of negligence in a suit by a person whose horse was 
frightened by such an unlicensed obstruction by a 
Street railroad company.55 

§ 206. - Duty after Animal Frightened 

The operatore of streetcars, after discoverlng that 
an animal Is frightened, have a duty to use ordinary 
care to avoid Injury, and a failure to perform such duty 
may render the company liable for Injuries resultlng 
therefrom. 

Where the servants of a Street railroad company 
in charge of the operation of one of its cars see 
that a horse or team is frightened, it is their duty 
to use ordinary care to avoid injury, ^ 6 but no great- 
er degree of care than ordinary care is required,^^ 
and in fulfilling this obligation they must be gov- 
emed by all the surroundings and drcumstances of 
the case.^8 Thus, where the driver or motorman 
operating a car sees, or by the exercise of due 
diligence could see, that a horse or team is fright¬ 
ened at the car or its noises and is becoming unman- 
ageable, it is his duty to use all reasonable efforts 
to diminish the fright of the horse,^9 and to pre- 
vent an accident,®® and, if he fails to do so, he is 


guilty of negligence rendering the company liable 
for injuries resulting therefrom.®^ Accordingly, 
under such circumstances, it is the motorman’s duty 
to reduce the speed of the car®^ and bring it un¬ 
der such control that it can be stopped if necessary 
to prevent a collision or injury,®® and to use aJl 
reasonable efforts to stop the car where this is nec¬ 
essary ;®^ and, if a man of ordinary prudence and 
carefulness would have brought the car under con¬ 
trol®® or stopped it before the accident happened,®® 
the failure to do so is an act of negligence render¬ 
ing the company liable. 

A motorman is not, however, required to check 
the speed of his car every time he is notified of a 
skittish horse on the Street ;®7 and, if he is oper¬ 
ating his car in a prudent and careful manner and 
there is nothing to indicate that the horse or team 
is frightened or becoming unmanageable and that 
there is imminent perii, his failure to reduce speed 
or stop his car does not render the company liable 
for the resulting damages,®® unless his conduct un¬ 
der the circumstances can be attributed only to a 
wanton or reckless disregard of the consequences.®® 
The failure of a motorman to see the frightened 
condition of a horse, when he may see it by the 
exercise of reasonable care, is negligence;*^® but 
it has been held that the law does not imply that 
the driver of a horse is in perii because the horse 
is frightened by a streetcar,*^! and, in the absence of 
manifestatione other than mere fright, the fair 
presumption is that the driver will be able to con¬ 
trol the horse.7® 


53. Mass.—^Partrldge v. Mlddlesex & 
B. St. Ry. Co., 108 N.B. 918, 221 
Mass. 273. 

54. Tex.—^Denison, etc., R. Co. v. 
Powell, 80 S.W. 1054, 36 Tex.Clv. 
App. 464. 

60 C.J. p 393 note 65. 

65- Mass.—^Labuff v. Worcester Con- 
sol. St Ry. Co., 120 N.B. 381, 231 
Mass. 170. 

56. m.—^Kankakee Electric R. Co. v. 

Lade, 56 Ill.App. 464. 

Ky.—^Kentucky Tractlon & Terminal 
Co. v. Humphrey, 182 S.W. 864, 168 
Ky. 611. 

67. Ind.—^Evansvllle Electric Ry. Co. 

V. Folz, 93 N.B. 866, 47 Ind.App. 68. 
60 C.J. p 393 note 69. 

58.' 111.—^Kankakee Electric R. Co. v. 
Lade, 56 Ill.App. 454. 

S9m Ala.—Nortli Alabama Traction 


Co. V. Thomas, 61 So. 418, 164 Ala. 
191. 

60 C.J. p 394 note 71. 

60. Del.—^Heldelbaugrh v. People*s R. 
Co., 65 A, 587, 22 Del. 209. 

60 C.J. p 394 note 72. 

61. Del.—^Heidelbaugli v, People's R. 
Co., supra. 

62. Ky.—South Covington, etc., St. 
R. Co. V. Cleveland, 100 S.W. 283, 
30 Ky.L. 1072, 11 L.R.A,N.S., 863. 

60 C.J. p 394 note 74. 

63. Ga.—Dabbs v. Rome Ry. & Liffht 
Co., 69 S.B. 38, 8 Ga.App. 350. 

60 C.J. p 394 note 76. 

64. Ala.—^North Alabama Traction 
Co. V. Thomas, 51 So. 418, 164 Ala. 
191. 

60 C.J. p 394 note 76. 

65. Neb.—^Novak v. Omaha & L. Ry. 
& Liffht Co., 170 N.W. 831, 103 Neb. 
176. 


66. Neb.—^Novak v. Omaha & L. Ry. 
& Liffht Co., supra, 

60 C.J. p 394 note 78. 

67. Mont.—Anderson v. Missoula St. 
Ry. Co., 167 P. 841, 64 Mont 88. 

60 C.J. p 394 note 79. 

68. Neb.—Olney v. Omaha, etc.. St. 
R. Co., 111 N.W. 784, 78 Neb. 767. 

60 C.J. p 394 note 80. 

69. 111.—^Pioneer Fire-Proof Constr. 
Co. V. Sunderland, 87 DI.App. 213, 
affirmed 58 N.B. 928, 188 111. 341. 

60 C.J. p 394 note 81. 

70. Mass.—Eliis v. Lynn, 35 N.B. 
1127, 160 Mass. 341. 

71. 111.—^Bast St Louis, etc., Elec¬ 
tric St R. Co. V. Wachtel, 63 111. 
App. 181. 

72. 111.—^East St. Louis, etc., Electric 
St R Co. V. Wachtel, supra. 
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§ 207. Reciprocal Rights and Duties of Com- 
pany and Travelers on Street 

The reciprocal rights and duties of a Street rail- 
road company and travelers on the Street between 
Street crossings is discussed infra § 208, at Street 
crossings, infra § 209 and under statutory provi- 
sions or ordinances, infra § 210. The rights and 
duties of the Street railroad company T,vith respect 
to collision with vehicles on the Street having spe- 
cial privileges, such as ambulances, fire apparatus, 
and police vehicles are considered infra §§ 241- 
243. 

Examine Pocket Parts for later cases. 

§ 208. -Between Street Crossings 

Subject to the qualiUcatloti that a Street railroad 
company may be said to have a paramount or superior 
right of way over Its tracks between Street crossings 
whenever its right confllcts with the right of a traveier 
on the Street, the rights and duties of the company 


and of the traveier to use that part of the Street occu- 
pied by the Street railroad tracks are equal and re¬ 
ciprocal. 

A Street railroad company has no exclusive right 
to the use of that part of a public Street or high- 
way occupied by its tracks, '^3 t)ut, except where the 
Street is so obstructed that a driver would have to 
stop or drive on the tracks,in view of the fact 
that its cars run on a fixed track, and of the fact 
that they are run for the convenience and accommo- 
dation of the public, the company may be said to 
have a paramount or superior right of way over its 
tracks between Street crossings, whenever its right 
conflicts with the right of a traveier on the Street, 
whether a pedestrian, equestrian, or driver of a 
vehicle, to the extent that such traveier must rea- 
sonably give way to an approaching or passing 
car.'^5 Subject to this qualification, the rights of 
the company and of the traveier on the Street to use 
that part of the Street occupied by the Street rail¬ 
road tracks are equal and reciprocal,*^® a traveier 


73. D.C.—Gardner v. Capital Transit 
Co., 162 P.2d 288, 80 U.S.App.D.C. 
297, certiorari denied 66 S.Ct 824, 
327 U.S. 795, 90 L.Ed. 1021—Mac- 
Donald, to XJse of Emmco Ins. Co. 
V. L-apital Transit Co., Mun.App., 
31 A.2d 862. 

Fla.—Corpus JUrls clted in Miaml 
Beach Ry. Co. v. Dohme, 179 So. 
166, 168, 131 Fla. 171. 

Md.—Baltimore Transit Co. v. Worth, 
62 A.2d 249, 188 Md. 119, 5 A.L.R. 
2d 740. 

Pa.—^Hinton v. Pittsburg-h Rys. Co., 
59 A.2d 161, 369 Pa. 381—Kelly v. 
Philadelphia Transp. Co., 23 A.2d 
67, 146 Pa.Super. 446—^Appenzeller 
V. Philadelphia Rapid Transit Co., 
163 A. 387, 107 Pa.Super. 319— 
Harold Furnlture Co. v. Philadel¬ 
phia Rapid Transit Co., 100 Pa.Su- 
per. 316—^Fry v. Conestoga Transp. 
Co., Com.Pl., 48 Lanc.Rev. 329. 

60 C.J. p 395 note 86. 

74. K.Y.—Southee v. Binghamton 
Ry. Co., 153 N.Y.S. 689, 168 App. 
Dlv. 605. afflrmed 118 N.E. 1078, 222 
N.Y. 640. 

75. U.S.—U. S. V. Philadelphia 
Transp. Co., D.C.Pa., 38 F.Supp. 
246. 

Cal.—^Blythe v, City and County of 
San Francisco, 188 P.2d 40, 83 Cal. 
App.2d 126—^Amendt v. Pacific Elee. 
Ry. Co.. 115 P.2d 688. 46 CaLApp.2d 
248—McHugh v. Market St. Ry. Co., 
86 P.2d 467, 29 Cal.App.2d 737— 
Cowan V. Market St. Ry. Co., 47 
P.2d 752, 8 Cal.App.2d 642—Salvo 
V. Market St. Ry. Co., 2 P.2d 585, 
116 Cal.App. 339—Bibby v. Pacific 


Electric Ry. Co., 209 P. 387, 68 Cal. 
App. 658. 

D.C.—Gardner v. Capital Transit Co., 
152 P.2d 288, 80 U.S.App.D.C. 297, 
certiorari denied 66 S.Ct. 824, 327 U. 
S. 795, 90 L.Ed. 1021—MacDonald, 
to Use of Emmeo Ins. Co. v. Capi¬ 
tal Transit Co., Mun.App„ 31 A. 
2d 862. 

Fla.—Corpus Juris cited in Miaml 
Beach Ry. Co. v. Dohme, 179 So. 
166, 168, 131 Fla. 171—Tampa 

Electric Co. v. Gibson, 161 So. 727, 
119 Fla. 112. 

111.—Olender v. Gottlieb, 101 N.E.2d 
622, 344 I11.APP. 552. 

Ky.—^Mullins v. Cincinnati, N. & C. 
Ry. Co.. 68 S.W.2d 790, 253 Ky. 
156. 

Md.—^Baltimore Transit Co. v. Worth, 
52 A.2d 249, 188 Md. 119, 5 A.Ii.R.2d 
740. 

N.Y.—Schlueter v. Thlrd Ave. Transit 
Corp., 76 N.Y.S.2d 633, 191 Misc. 
90. 

Pa.—Steffenson v. Lehigh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 317 
—^Hinton v. Pittsburgh Rys. Co., 
69 A.2d 151, 359 Pa. 381—Perry v. 
Pittsburgh Rys. Co., 55 A.2d 354, 
357 Pa. 608—^Kelly v. Philadelphia 
Transp. Co., 23 A.2d 67, 146 Pa.Su¬ 
per. 446—^Hastings v. Northampton 
Transit Co., 100 Pa.Super. 348— 
Fry v. Conestoga Transp. Co., Gom. 
Pl., 48 Lanc.Rev. 329. 

Va.—Virginia Electric & Power Co. v. 

Holtz, 174 S,E. 870, 162 Va. 665. 

60 C.J. p 395 note 88. 

*^ght of way” merely means a 
preference to one of two vehicles 
asserting right of passage at same 
place and at approsimately the same 


time.—Cowan v. Market St. Ry. Co., 
47 P.2d 752, 8 Cal.App.2d 642. 

Movement across trafELo lane 
Movement of streetear from main 
line over siding across traffic lane to 
car yard would not be paramount to 
user of highway by public, and driver 
of truck was not bound to assume 
that use of siding would imperii his 
safe passage.—^Baltimore Transit Co. 
V. Alexander, 192 A. 349, 172 Md. 454. 

Clearance of snow’ 

Fact that Street railway company 
cleared tracks of snow to facilitate 
passage of its cars did not enlarge 
pedestrian's rights on tracks.—Perry 
V. Plttsburgh Rys. Co.. 55 A.2d 354, 
367 Pa. 608. 

76. Cal.—White v. Los Angeles Ry. 
Corp.. 167 P.2d 530, 73 Cal.App.2d 
720—^Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 588, 46 Cal.App.2d 
248—McHugh v. Market St. Ry. 
Co., 86 P.2d 467, 29 Cal.App.2d 737. 
Fla.—Corpus Juris dted iu Miam i 
Beach Ry. Co. v. Dohme, 179 So. 
166, 168, 131 Fla. ITl. 

Ky.—^Public Service Co. of Indiana 
V. Schneider*s Adm*r. 85 S.W.2d 676, 
260 Ky. 334, 102 A.L.R. 712—Mul- 
lins V. Cincinnati N. & C. Ry. Co., 
68 S.W.2d 790, 253 Ky. 156. 

Md.—Bearings Service Co. v. Balti¬ 
more Transit Co.. 77 A.2d 779— 
Baltimore Transit Co. v. Revere 
Copper & Brass, 72 A.2d 4, 194 Md. 
611—Rumbley v. Baltimore Transit 
Co., 69 A.2d 805, 194 Md. 164. 

Mass.—^De Lodge v. Boston Elevated 
Ry. Co., 15 N.E.2d 488, 300 Mass. 
219. 
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on the Street having as much right, if in the exercise 
of due care, to go across or along such part of the 
Street, when not occupied by cars, as across or along 
any other part of the Street and the right of 
each as a traveler ends where that of the other be- 

In the exercise of their reciprocal rights the com- 
pany and a traveler on the Street are also under 
reciprocal duties, to the extent that the rights of 
each must be exercised with due regard to the 
rights of the other, and in such a careful and rea- 
sonable manner as not unreasonably to abridge or 
interfere with those rights,'^^ and so as to avoid in- 
jury, the one to avoid inflicting injury, the other 
to avoid being injured,80 proper consideration being 
given to the difference in motive power, and to 
the fact that the cars must run on a fixed track 
and rapidly acquire a greater momentum than an- 
other vehicle.®! Thus on the one hand it is the 
duty of the company to exercise reasonable care 
and diligence to keep a lookout for persons and 
vehicles on or near the track, as discussed generally 
supra § 197, warn them of the approach of the 
car, as considered generally supra § 202, and give 
them a reasonable opportunity to get off or keep off 
the track and the fact that the right of way 


over its tracks is expressly given to the company 
by a statute or ordinance does not relieve it from 
exercising ordinary care to avoid colliding with a 
person, animal, or vehicle on the track, as discussed 
infra § 210. The duty of a motorman is to operate 
his own streetcar in a proper way so as not to cause 
injury to others having the same right to use the 
Street as the Street railroad company.8 3 He has no 
duty to protect pedestrians against injury from. 
other streetcars on parallel tracks,34 and the com¬ 
pany could not confer such authority and responsi- 
bility on its motormen.35 Although as high a de- 
gree is required,®® the law does not require a high- 
er degree of care of a motorman than is required 
of other users of the streets,®^ subject only to the 
modifications that the path of the car is fixed, while 
travelers, either on foot or in vehicles, may use the 
entire way, as far as it has been fitted and opened 
for public traveL®8 On the other hand, it is the 
duty of a traveler on or near the track when a car 
approaches to exercise reasonable care and dili¬ 
gence to get off or keep off the track until it pass- 
es,33* so as not unreasonably to impede or inter¬ 
fere with its progress,30 and so as not to be in- 
jured thereby,3i but he need not be constantly 
watching for the approach of a car from behind,^^ 


Va.—Virginia Electric & Power Co. v. 

Holtz, 174 S,E. 870, 162 Va, 665. 
Wash,—^Pelzer v. City of Seattle, 24 
P.2d 444, 174 Wash. 95. 

60 C.J. p 896 note 89. 

FerxnlSBive orossingr 

(1) A “permissive Crossing:** is a 
deUned foot path leadlng to, and 
Crossing: over, tracks of Street rail¬ 
road, which is being: habltually used, 
and places on company a duty of care 
comparable to that required at regru- 
lar Crossing.—^Hamley v. George, 76 
A.2d 181, 183, 866 Pa, 643. 

(2) However, the doctrlne of “per- 
mlssive crossings’* has no appllcatlon 
to Street railway tracks located in a 
public thoroughfare.—Perencz v. 
Pittsburgh Rys. Co., 19 A.2d 886, 341 
Pa. 369. 

Bridge 

Where the area occupied by a sln- 
gle track for streetcars Crossing on 
one side of a bridge was a part of 
the highway, a truck drlver Crossing 
bridge with tracks on his right was 
emtitled to use such area.—White v. 
Eastern Massachusetts St. Ry. Co., 
12 X.E.2d 75, 299 Mass. 70. 

Parked vehlcXoB 

Pa.—^Reynolds v. Philadelphia 
Transp. Co., 67 A.2d 668, 164 Pa. 
Super. 627. 


77. Mass.—^Rlstucda v. Boston Ele- 
vated Ry. Co., 186 N.B. 692, 283 
Mass. 629. 

60 C.J. p 397 note 90. 

78. Mass.—^Barbrick v. Boston Ele- 
vated Ry. Co., 100 N.B. 647, 213 
Mass. 370. 

79- Cal.—^White v. Los Angeles Ry. 
Corp., 167 P.2d 630, 73 Cal.App. 
2d 720—Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 688, 46 Cal.App.2d 
248. 

D.C.—MacDonald, to Use of Emmeo 
Ins. Co. V. Capital Transit Co., Mun. 
App., 31 A2d 862. 

Md.—Baltimore Transit Co. v. Re- 
vere Copper & Brass, 72 A.2d 4, 
194 Md. 611. 

Mass.—De Lodge v. Boston Elevated 
Ry. Co., 16 N.E.2d 488, 300 Mass. 
219. 

60 C.J. p 398 note 93. 

80. Md.—^Bearings Service Co. v. 
Baltimore Transit Co., 77 A.2d 779 
—^Rumbley v. Baltimore Transit 
Co., 69 A.2d 806, 194 Md. 164. 

60 C.J. p 398 note 94. 

81. Ark.—^Pankey v. Little Rock Ry. 
& Electric Co., 174 S.W. 1170, 117 
Ark. 337. 

60 C.jr. p 399 note 96. 


ley Ry. Co., 117 N.T.S. 1076, 133 
App.Div. 474. 

60 C.J. p 399 note 98. 

83. Kan.—Harris v. Kansas City 

Public Service Co., 297 P. 718, 132 
Ran. 715. 

84. Ean.—^Harris v. Kansas City 

Public Service Co., supra. 

85. Kan.—^Harris v. Kansas City 

Public Service Co., supra. 

86. Minn.—^Watson v. Minneapolis 
St. R. Co., 65 N.W. 742, 63 Minn. 
661. 

87. lowa.—^Powers v. Des Moines 
City Ry. Co.. 121 N.W. 1095, 143 
lowa 427. 

60 C.J. p ,399 note 6. 

88. Mass.—^Horsman v. Brockton & 
P. St. Ry. Co., 91 N.B. 897, 205 
Mass. 519. 

89. Mich.—Wlngert v. Detrolt United 
Ry., 142 N.W. 1063, 177 Mich. 199. 

€0 C.J. p 399 note 8. 

90. Cal.—^Amendt v. Pacific Elee. 
Ry. Co.. 116 P.2d 688, 46 Cal.App. 
2d 248. 

60 C.J. p 400 note 9. 

91. Del.—^Tobias v. People's Ry. Co., 
80 A. 368, 26 Del. 69. 

60 C.J. p 400 note 10. 

98. Mass.—Callahan t. Boston Ele- 


82. N.T.—Normand v. Hudson Val- 
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and may reasonably assume under ordinary condi- 
tions that the driver will exercise common prudence 
to avoid a collision with others, exercising their 
rights as travelers with ordinary care.^^ Failure 
of either the company or an individual lawfully 
using the Street to exercise ordinary care may ren- 
der the party at fault liable for damages,^^ and this 
liability is not increased or diminished by the fact 
that at the time of the injury one or both par¬ 
ties was or was not technically a traveler on the 
street.95 

§ 209. -At Street Crossings 

Subject to the preferentiai right of way of a Street- 
car at a Crossing which Is applled in some Jurisdictionsi 


In the absence of statute or ordinance It Is ordinarlly 
held that a streetcar company has no right to the use 
of the Street occupied by Its track superior to the right 
of a traveler. 

Subject to the preferentiai right of way of a 
streetcar at an intersection which is applied in some 
jurisdictions,^® in absence of a statute or ordinance 
to the contrary it is ordinarily held that at such 
place a Street railroad company has no right to 
the use of the Street occupied by its track superior 
or paramount to the right of a traveler coming 
from such intersecting Street to cross the trach.®*^ 
Thus, ordinarily the rights and duties of a Street 
railroad company and a traveler at Street crossings 
are equal and reciproca!.®® In jurisdictions where 
the streetcar is given a preferentiai right of way at 


vated Ry. Co.. 91 N.E. 388. 205 
Mass. 422. 18 Ann.Cas. 510. 

98. Mass.—Callahan v. Boston Ele- 
vated Ry. Co.. supra. 

94. Mich.—Hibbler v. Detroit Unit¬ 
ed Ry., 137 N.W. 719, 172 Micb. 
368. 

60 C.J. p 400 note 13. 

Temporary obstmctioxi 

(1) While one may not recklessiy. 
carelessly, or willfully obstruet pas- 
sage of cars of a Street railroad, he 
is not bound to keep of£ the tracks, 
and, If he fairly and In a reasonable 
manner, with respect to paramount 
right of railroad, temporarily ob- 
struets track when necessarily engag- 
ed in a lawful buslness and Is with- 
out fault on his part injured by neg- 
ligence of railroad, it is liable for 
damages.—^Baltimore Transit Co. v. 
Worth, 62 A.2d 249, 188 Md. 119, 5 
A.Lr.R.2d 740. 

(2) A pushcart operator has a 
right to wheel it on trolley tracks in 
the mlddle of a Street where cars j 
parked on both sides prevented his 
pushing it in any other place.—^Arlia 
V. Philadelphia Transp. Co., 77 Pa. 
Dist & Co. 25. 

95. Neb.—^Mercer v. Omaha & C. B. 
St. Ry. Co., 188 N.W. 296, 108 Neb. 
532. 

96. D.C.—Capital Transit Co. v. 
Smallwood. 162 F.2d 14, 82 U.S. 
App.D.C. 228—Jackson v. Capital 
Transit Co., 99 F.2d 380, 69 App.D. 
C. 147, certiorari denied 69 S.Ct. 
464, 306 U.S. 630, 83 L.Ed. 1032— 
Kelly Fumiture Co. v. Washington 
Ry. & Electric Co.. 7$ F.2d 985, 64 
App.D.C. 216—^Washington Ry, & 
Electric Co. v. Chapman, 65 F.2d 
486, 62 App.D.C. 140, certiorari de- 
nied Chapman v. Washington Ry. 
& Electric Co„ 54 S.Ct. 75, 290 U.S. 
661, 78 L.Bd, 572. 


Pa.—Scholl V. Philadelphia Suburban 
Transp. Co., 51 A.2d 732, 356 Pa. 
217—Dopler v. Pittsburgh Rys. Co., 
160 A. 592. 307 Pa, 113—McCraley 
V. George, 38 A.2d 360, 155 Pa.Su- 
per. 116—Augustine v. Philadelphia 
Rapid Transit Co., 181 A. 378, 119 
Pa.Super. 577—^Feldman v. Phila¬ 
delphia Rapid Transit Co., 163 A. 
39, 106 Pa.Super. 494. 

60 C.J. p 402 note 19. 

Xn. Zowa 

(1) Although an interurban car is 
given precedence or right of way 
at Crossing, a car which is not an 
Interurban car but a streetcar does 
not have precedence or right of way 
at a Street intersection.—^Dunham v. 
Des Moines Ry. Co., 35 N.W.2d 578, | 
240 lowa 421. 

(2) Other decisions, however, have 
held that a streetcar has precedence 
or right of way at Crossing generally 
without distinguishing between a 
streetcar and an interurban car.— 
Moss V. Mason City & C. L. R, Co., 
261 N.W. 627, 217 lowa 354—60 C,J. 
p 402 note 19 [a]. 

97. Cal.—Saphire v. Los Angeles 
Transit Lines, 222 P.2d 956. 99 
Cal.App.2d 880—^Primm v. Market 
St Ry. Co., 132 P.2d 842, 56 Cal. 
App.2d 480—^Alberts v. Lytle, 37 
P.2d 705, 1 Cal.App.2d 682. 

Fla.—Tampa Electric Co. v, Gibson, 
161 So. 727, 119 Fla. 112. 

111. —Gnat V. BIchardson, 39 N,E.2d 
337, 378 III, 626. 

Md.—State, for Use of Ridgway v. 
Capital Transit Co., 72 A.2d 245, 
194 Md. 656—^Phillips v. Baltimore 
Transit Co., 71 A,2d 430. 194 Md. 
627—^Rumbley v. Baltimore Trans¬ 
it Co., 69 A.2d 805, 194 Md. 164— 
Watson V. Storrs, 175 A. 263, 167 
Md. 685. 

Mass.—Weir v. Boston Elevated Ry., 
185 N.E. 923, 283 Mass. 41. 

60 C.J. p 400 note 17. 


98. Cal.—^Wright v. Los Angeles Ry. 
Corp., 93 P.2d 135, 14 Cal.2d 168 
—Erdevig v. Market St. Ry. Co., 
264 P. 252, 203 Cal. 367—Blythe 
V. City and County of San Fran- 
ciaco, 188 P.2d 40. 83 Cal.App.2d 
125—Corpus Juris clted iu Primm 
V. Market St Ry. Co., 132 P.2d 842, 
845, 56 Cal.App.2d 480. 

Fla.—Tampa Electric Co. v. Gibson, 
161 So. 727, 119 Fla. 112. 

Ind.—Carson v. Perkins, 29 N.E.2d 
772, 217 Ind. 543. 

Md.—^Downey v. Baltimore Transit 
Co., 78 A.2d 666—Rumbley v. Balti¬ 
more Transit Co., 69 A.2d 805, 194 
Md. 164—Girton v. Baltimore 

Transit Co., 65 A.2d 329, 192 Md. 
671—United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 
Md. 313. 

Neb.—McDonald v. Omaha & C. B. St 
Ry, Co., 257 N.W. 489, 128 Neb. 17. 
Okl.—Oklahoma Ry. Co. v, Hentzen, 
194 P.2d 847, 200 Okl. 364. 

Va.—^Burch v. Virginia Public Serv¬ 
ice Co., 194 S.E. 698, 169 Va. 460. 
60 C.J. p 400 note 17, p 401 note 19. 

Bight to pass over Crossing 
Travelers on the Street and op- 
erators of streetears both have the 
lawful right to pass over a Crossing 
of an intersecting Street—^Bidwell v. 
Los Angeles & S. D. B. Ry. Co., 148 P. 
197, 169 Cal. 780. 

Pedestriau had right to cross 
streetcar track at intersection.—Mc- 
Brlde v, Middlesex & B. St Ry. Co., 
176 N.B. 185, 276 Mass. 29. 

Boy ou skates 

In a broad and general sense a 
boy on roller skates has the rights 
and obligations of a pedestrian, with 
respect to right to recover for in¬ 
juries sustained when struck by trol¬ 
ley car.—^Dunlop v. Public Service 
Coordinated Transport 4 A.2d 683, 122 
N.J.Law 226. 
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a Crossing, when a car is operated reasonably,^® 
it has the right of way over a traveler with vehicle 
or otherwise wishing to cross the track at that point 
if it appears that diminution of speed would be nec- 
essary to permit such traveler to cross with safety;! 
but this does not mean that one about to cross car 
tracks at an intersection must always yield the right 
of way to an approaching car.2 

The rights of each must be exercised with due re- 
gard to the rights of the other, and in a reasonable 
and careful manner, so as not unreasonably to 
abridge or interfere with the rights of the other,3 
and so as to avoid inflicting or receiving injury.'^ 
What each must do in the exercise of ordinary care 
depends on the facts of the particular case,^ but gen- 
erally each is under the duty to operate at a rea¬ 
sonable rate of speed® and to give timely warning 
of approach,7 and, ordinarily, as between the com- 
pany and another having equal rights, the one who 
can most readily adjust himself to the exigencies 
of the situation must do so when necessary to avoid 
injury.® Each may assume that the other will ex¬ 
ercise due care® and discharge his proper duty,i® 
and the motorman need not assume that a traveler 
on the Street will fail to give way to a car approach¬ 


ing the Crossing at the same time,!^ but neither can 
assume that the other will keep out of the way at 
his peril.i 2 ’ 

The driver of a vehicle has the right of way at the 
Crossing if, proceeding at a rate of speed which, 
under the circumstances of the time and locality, 
is reasonable, he reaches the point of Crossing in 
time safely to go on the tracks in advance of an 
approaching car, the latter being sufficiently distant 
to be checked, and, if need be, stopped before it 
reaches him,^® and he may have an absolute right 
of way where the circumstances are such as to 
constitute an invitation by the company to cross 
On the other hand, it has been held that, if a street- 
car going at a reasonable rate of speed will reach 
the Crossing first, it has the right of way;i® and 
so, where one half of the length of a streetcar has 
passed the point of collision with a wagon in the 
Street, it has so occupied the Street that it is en- 
titled to preference in passage.^® Priority in time 
in reaching a Street intersection does not, however, 
give absolute priority of right, but is only one of the 
elements to be considered in determining the care 
exercised by a Street motorman in proceeding.i^ 
In the absence of a governing statute or ordinance. 


99, Wls.—StafCord v. Chippewa Val- 
ley Electric R. Co., 86 N.W. 1036, 
110 Wis. 331. 

60 C.J. p 402 note 20. 

Violatlon 

Preferential right of way depends 
on operation in a lawful manner and 
at reasonable rate of speed and, 
where operator violates stop sig- 
nal and enters intersection at daji- 
gerous rate of speed, he has no right 
to assume right of way will be yield- 
ed.—^Arkansas Power & Llght Co. 
V. Cummins, 28 S.W.2d 1077, 181 
Ark. 1145, 182 Ark. 1. 

1. Wls.—StafCord v. Chippewa Val- 
ley Electric R. Co., 85 N.W. 1036, 
110 Wis. 331. 

60 C.J. p 402 note 21. 

2. Wis.—Karshian v. Mllwaukee 
Electric Ry. & Light Co., 212 N.W. 
643, 192 Wis. 269. 

3. Cal.—^Wright v. Los Angeles Ry. 
Corp., 93 P.2d 136, 14 Cal.2d 168— 
Alberts v. Lytle, 37 P.2d 706, 1 Cal. 
App.2d 682—^Aungst v. Central Cal- 
ifornia Traction Co., 1 P.2d 56, 115 
Cal.App. 113. 

Fla—Tampa Electric Co. v. Glbson, 
161 So. 727. 119 Fla 112. 

Md.—State for Use of Ridgway v. 
Capital Transit Co., 72 A.2d 245, 
194 Md. 656—Phillips v. Baltlmore 
Transit Co., 71 A-2d 430, 194 Md. 
627. 


N.J.—^Dunlop V. Public Service Coor- 
dlnated Transport, 4 A.2d 683, 122 
N.J.Law 226. 

60 C.J. p 402 note 23. 

4. Ind.—Carson v. Perkins, 29 N.E. 
2d 772, 217 Ind. 543. 

Md.—Rumbley v. BaJtimore Transit 
Co., 69 A.2d 805, 194 Md. 164—Glr- 
ton V. Baltimore Transit Co., 65 A. 
2d 329, 192 Md. 671—United Rys. & 
Electric Co. of Baltimore v. State, 
163 A. 90, 163 Md. 313. 

Ohlo.—Schaefer v. Cincinnati St. Ry. 
Co., 62 N.E.2d 102, 75 Ohio App. 
288. 

Okl.—Oklahoma Ry. Co. v. Hentzen, 
194 P.2d 847, 200 Okl. 364. 

60 C.J, p 403 note 24. 

5. Del.—Foulke v. Wilmington City 
R. Co„ 60 A. 973, 21 Del. 363. 

60 C.J. p 403 note 25. 

6. Ky.—^Douisvllle Ry. Co. v. Bird- 
well, 224 S.W. 1065, 189 Ky. 424. 

Duty of Street railroad company to 
operate at reasonable rate of speed 
generally see supra § 198. 

7. Ky.—Louisville Ry. Co. v. Bird- 
well, supra 

Duty of Street railroad company to 
give warning of approach generally 
see supra § 202. 

8. Wash.—^Helber v. Spokane St. R. 
Co., 61 P. 40, 22 Wash. 319. 

60 C.J. p 403 note 28. 


9. Del.—Igle v. People's Ry. Co., 93 
A. 666, 28 Del. 376. 

10. Cal.—Scott V. San Bemardino 
Valley Traction Co., 93 P. 677, 162 
Cal. 604. 

11- Cal.—^Arnold v. San Francisco- 
Oakland Terminal Rys., 164 P. 798, 
175 Cal. 1. 

12. lowa.—^Wilfin v. Des Moines City 
Ry. Co., 166 N.W. 842, 176 lowa 
642. 

Md.—^United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 
Md. 313. 

13. Cal.—Cowan v. Market St. Ry. 
Co., 47 P.2d 752, 8 Cal.App.2d 642. 

60 C.J. p 403 note 34. 

14. U.S.—Sullivan v. Philadelphia 
Suburban Transp. Co., D.C.Pa, 64 
F.Supp. 846, affirmed, C.C.A., 164 F. 
2d 111. 

15- 111.—^Knickerbocker Ice Co. v. 

Benedix, 69 N.E. 60. 206 111. 362. 
W.Va—Tri-City Traction Co. v. 
Shepherd, 15 S.E.2d 692, 123 W.Va 
227. 

16. N.T.—V’’arne v. Brooklyn 
Heights R. Co.. 162 N.T.S. 466, 175 
App.Div. 569. 

17. N.Y.—Geyer v. International Ry. 
Co., 206 N.Y.S. 715, 210 App.Div. 
574, affirmed 148 N.E. 733, 240 N. 
Y. 626. 
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a streetcar is not required to stop at a Street inter- 
section for a funeral procession to pass or to give 
it the right of way.^8 

Intersection not used as Crossing. Where a vehi- 
cle is proceeding along the same Street as a car, 
and there is a mere attempt to cross to the other 
side, at the intersection instead of at some other 
point, the rule that at an intersection of streets the 
rights of a streetcar and of a Crossing vehicle are 
equal has no application but in such case the care 
required of the driver of the vehicle is the same as 
though there were no intersection.^® 

Driver^s motive in attempting to cross a street¬ 
car track at a Street intersection is immaterial where 
his rights are equal to those of the company .21 

^ Interurban railroads. The legal status and re- 
ciprocal duties of an interurban Street railroad com- 
pany and a traveler at a public or private Crossing 
are different from those prevailing in a city .22 In 
such a case the rights of the traveler ordinarily are 
subordinate to those of the company, in that the 
company is accorded the right of way or priority 
of passage over the Crossing,23 and, subject to such 
qualification, the rights and duties of the parties, 
even at a private Crossing, are equal and recipro- 
cal.24 


§§ 209-210 

§ 210. -Under Statutory Provisions or 

Ordinances 

Statutes and ordinances may fix the rights and du¬ 
ties of Street railroad companies and others In the use 
of the streets between Street crossings, and may sup- 
plant the common-law rule as to the rights and duties 
of the parties at Street intersections. 

Although a police regulation providing that street- 
cars shall have the right of way on their tracks 
amounts to nothing more than a declaration of a 
generally recognized rule of law,25 statutes and 
ordinances may fix the rights and duties of Street 
railroad companies and others in the use of the 
streets between Street crossmgs,26 and statutes and 
ordinances, fixing the reciprocal rights and duties 
of Street railroad companies and others in the use 
of the streets, may supplant the common-law rule 
that the rights of the parties at Street intersections 
are equal,27 and give a right of way to the Street 
railroad at a Crossing ;28 but they do not give the 
company the exclusive right to use the Street^® or 
an absolute right of wayj^o nor do they give car 
operators full license to proceed across intersec¬ 
tions without regard to the approach of vehicles,^! 
or relieve them from using reasonable care to avoid 
accidents .22 Where a streetcar has the right of way 
xmder an ordinance, it is the duty of an automobile 


18. Del.—^Foulk V. Wilminirton City 
R. Co., 60 A. 973, 21 Del. 363. 

18. N.T,—Schmeddinfr v. New York, 
etc.. R. Co., 82 N.T.S, 1034, 85 

App.Div. 24. 

20. N.Y.—Schmeddinff v. New York, 
etc., R. Co., supra. 

21- N.Y.—Solomon v. Buffalo R. Co., 
89 N.Y.S. 99, 96 App.Div. 487. 

22. lowa.—Dunham v. Des Moines 
Ry. Co., 35 N.W.2d 678, 240 lowa 
421. 

W.VsL —^McClaugrherty v. Tri-City 
Traction Co., 14 SJE3.2d 432, 123 

W.Va. 112—^Helvey v. Prlnceton 
Power Co., 99 S.E. 180, 84 W.Va. 16. 

23- lowa.—^Dunham v. Des Moines 
Ry. Co., 36 N.W.2d 678, 240 lowa 
421—^Rosenberg v. Des Moines Ry. 
Co., 238 N.W. 703, 213 lowa 152— 
Baker v. Des Moines City Ry. Co., 
202 N.W. 762, 199 lowa 1256— 
Hawklns v. Interurban Ry. Co., 

168 N.W. 234, 184 lowa 232. 

W.Va—^McClaugherty v. Trl-City 
Traction Co., 14 S.B.2d 432, 123 

W.Va 112. 

52 C.J. p 181 note 88 [d]-Ce]. 

Rule of raiixoads 

When Street railway is operated 

under conditions similar to those un¬ 


der which a railroad is operated, rule 
as to rlgrht of way of railroads at 
crossings is applicable.—Amold v. 
San Prancisco-Oakland Terminal 
Rys., 164 P. 798, 175 Cal- 1—Dolton 
v. Green, 164 P.2d 795, 72 CaI.App.2d 
427, 

24. lowa.—Dunham v. Des Moines 
Ry. Co., 46 N.W.2d 678, 240 lowa 
42—^Rosenbergr v. Des Moines Ry. 
Co., 238 N.W. 703, 213 lowa 162— 
Baker v. Des Moines City Ry. Co., 
202 N.W. 762, 199 lowa 1256— 
Hawklns v. Interurban Ry, Co., 168 
N.W. 284, 184 lowa 232. 

W.Va—^McClaugherty v. TW-CIty i 
Traction Co., 14 S.E.2d 432, 123 W. 
Va 112. 

25. D.C.—City & Suburban Ry. of 
Washington v. Cooper, 32 App.D.C. 
550. 

Reciprocal rights of Street railroad 
companies and travelers on Street 
between crossings see supra § 208. 

26- Md.—Crawford v. Baltlmore 
Transit Co., 58 A.2d 680, 190 Md. 
381. 

60 aJ. p 404 note 47. 

27- N.Y.—Cushing v. Metropolitan 
St. Ry. Co., 87 N.Y.S. 814, 92 App. 
Div. 610. 

60 C.J. p 404 note 46. 
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28: Colo.—^Denver Tramway Corp. v. 
Perisho, 97 P.2d 422, 105 Colo. 280. 

Ky.—liouisville Ry. Co. v, Breeden, 
77 S.W.2d 368, 257 Ky. 96. 

Or.—Hunsaker v. Pacific Northwest 
Public Service Co., 20 P.2d 433, 143 
Or. 683. 

Ter.—Havins v. Dallas Railway & 
Terminal Co., 130 S.W.2d 878, error 
refused. 

Wash.—Carlson v. City of Seattle, 27 
P.2d 717, 175 Wash. 388. 

29', Or.—^Macchi v, Portland Ry., 
Light & Power Co., 148 P, 72, 76 
Or. 216. 

30- Wash.—^Hemdon v. City of Seat- 
tle, 118 P.2d 421, 11 Wash.2d 88— 
Smith V. City of Seattle, 19 P.2d 
662, 172 Wash. 66. 

60 C.jr. p 404 note 49. 

31- Wash.—^Radford v. City of Seat¬ 
tle, 221 P. 697, 127 Wash. 445. 

32. Colo.—^Denver Tfamway Corp. v. 
Perisho, 97 P.2d 422, 105 Colo. 280. 

Ky.—^Loulsville Ry. Co. v. Breeden, 
77 S.W.2d 368, 257 Ky. 95. 

Wash.—^Herndon v. City of Seattle, 
118 P.2d 421, 11 Wash.2d 88—Smith 
V. City of Seattle, 19 P.2d 662. 172 
Wash. 66. 

60 C.J. p 404 note 51« 
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driver to yield if, when he starts across the tracks, 
the relative position of the two vehicles is such that 
a reasonably prudent man would have foreseen that 
a collision was likely to occur unless one or the 
other stopped.33 

Although it has been held that the law of the 
road does not apply to streetcars,^^ and their op- 
erators need not turn to either side in compliance 
with the law, although the cars are vehicles within 
the meaning thereof,35 statutes or ordinances regu- 
lating the right of way at Street intersections have 
been applied to streetcars,^® except where there 
is a provision specifically or by the context exclud- 
ing streetcars.37 Hence, under traffic regulations, 
a pedestrian may have the right of way at an inter- 
section, regular Crossing, or crosswalk,38 and a 


pedestrian Crossing a roadway at any point other 
than at crosswalk at an intersection must yield the 
right of way to the streetcar,^^ although such privi- 
leges conferred by the right of way apply only to 
moving pedestrians or streetcars ;40 and a street- 
car standing at an intersection has no right of 
way over other vehicles or pedestrians, and a pedes¬ 
trian can have no right of way in the Crossing over 
the standing streetcar.^l 

Furthermore, various traffic regulations have been 
applied in determining the right of way as be- 
tween a streetcar company and a traveler on the 
Street at an intersection or Crossing,^2 g^ch as the 
relative position or direction of travel,43 or first 
entry into the intersection,^^ or the traffic control 


Dnty to escerolse dne case to avoid 
collision with motorist arlses only 
after operator knew or by exercise of 
reasonable care should have known 
that motorist was not goingr to yield 
statutory rigrht of way.—^Hunsaker v. 
Pacific Northwest Public Service Co., 
20 F.2d 433. 143 Or. 583. 

33- Va.—Virgrlnia Ry. & Power Co. 

V. Wellons, 112 S.B. 843, 133 Va. 
350. 

04k Tex.—^Magnolla Gas Products 
Co. V. Rydjewski, Clv.App., 300 S. 

W. 100. 

60 C.J. p 405 note 57. 

35. Mass.—^Poster v. Curtis, 99 N.E. 
961, 213 Mass. 79, 42 Li.R.A.,N.S., 
1188, Ann.Cas.l913E 1116. 

60 C.J. p 405 note 58. 

36. Ind.—Indlanapolis Rys. v. Boyd, 
54 N.E.2d 272, 222 Ind. 481. 

Mass.—Obrey v. McCarthy. 25 N.E. 

2d 150, 305 Mass. 83. 

Minn.—Wrlght v. Mlnneapolis St Ry. 
Co., 23 N.W.2d 347, 222 Minn. 105— 
LeVasseur v. Mlnneapolis St Ry. 
Co., 21 N.W.2d 522, 221 Minn. 205— 
Tien Tsiang v. Mlnneapolis St. Ry. 
Co., 4 N.W.2d 630, 213 Minn. 21— 
Beach v. St Paul City R. Co., 9 N. 
W.2d 735, 216 Minn. 171. 

60 C.J. p 405 note 56. 

37- Wash.—Carlson v. City of Seat- 
Ue. 27 P.2d 717, 175 Wash. 388. 
Va—Burch v. Virginia Public Service 
Co.. 194 S.E. 698, 169 Va 460—Vir¬ 
ginia Electric & Power Co. v. Vel- 
lines, 175 S.B. 35, 162 Va 671. 

60 C.J. P 405 note 55. 

38. D.C.—Simmonds v. Capital 

Transit Co., 147 P.2d 570. 79 U.S. 
App.D.C. 371. 

Minn.—^Wright v. Mlnneapolis St. Ry. 
Co.. 23 N.W.2d 347, 222 Minn. 106. 

39- Minn.—^Deach v. St. Paul City 
R. Co.. 9 N.W.2d 735, 215 Minn. 171. 


40. Minn.—Wrlght v. Mlnneapolis 
St Ry. Co., 23 N.W.2d 347. 222 
Minn. 105. 

41. Minn.—Wrlght v. Mlnneapolis 
St. Ry. Co.. supra 

Stopplng on crosswalk 
Motorman had no right to stop 
streetcar on crosswalk so that car 
projected into Intersection, and by 
so doing acQuired no right to prevent 
use of crosswalk by pedestrians, and 
under such clrcumstances pedestrian 
would have had the right to remove 
the streetcar, If physlcally able to do 
so, or to pass over it—Wrlght v. 
Mlnneapolis St Ry. Co., supra 

42. Stopplng behind streetcar 

(1) Statute reauiring vehicles to 
stop at least certain number of feet 
to rear of streetcar which has 
stopped to dlscharge or receive pas- 
sengers is a right of way statute and 
applles to operatlon and control of 
streetcar approaching another street¬ 
car stopped, or about to stop, for dis- 
charglng or receiving passengers.— 
LeVasseur v. Mlnneapolis St. Ry. Co., 
21 N.W.2d 622, 221 Minn. 206. 

(2) Such statute creates a restrlct- 
ed right of way area to the rear of car 
and between car door and gates and 
nearest curb for benefit of pedestrians 
going to and from streetcar. and per- 
son allghtlng from streetcar loses his 
right of way on leaving such area.— 
LeVasseur v. Mlnneapolis St. Ry. Co., 
supra. 

(3) Thus, person allghtlng from 
streetcar and in passing to the rear 
of the streetcar within the designated 
number of feet thereof had the right 
of way as to following streetcar, but 
on passing out of that area into path 
of a streetcar approaching from op¬ 
posite direction plaintiff lost the 
right of way.—^LeVasseur v. Minne- 
apoUs St. Ry. Co., supra. 
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43. Ohlo.—Schaefer v. Cincinnati 
et. Ry. Co., 62 N.B.2d 102, 75 Ohio 
App. 288—^Kuessner v. Cincinnati 
St. Ry. Co., App., 34 N.E.2d 276. 

Tex.—Corum v. Dallas Railway & 
Terminal Co., Civ.App., 96 S.W.2d 
761. 

Wash.—^Mllne v. City of Seattle, 146 
P.2d 888, 20 Wash.2d 30. 

60 C.J. p 405 note 56 [a]. 

liOBB Of Xlght 

Even though trolley bus approach¬ 
ing intersection from the right lost 
Its right of way by proceeding at an 
unlawful speed, that fact did not 
shift the absolute right to automo- 
bile approaching from the left, and 
the maximum effect would be to make 
inappllcable to the situation the stat¬ 
ute relating to right of way, and 
thereupon relative obllgatlons of the 
drivers of the converging vehicles 
would be governed by common law.— 
Schaefer v. Cincinnati St. Ry. Co., 62 
N.E.2d 102, 75 Ohio App. 288. 

In PexuLsylvaBla 

(1) Under statute the vehicle or 
streetcar approaching on right has 
right of way.—^Reinhard v. Lehlgh 
Valley Transit Co., 6 A.2d 96, 334 
Pa. 343—Schnitzer v. Philadelphia 
Transp. Co., 45 A.2d 419, 158 Pa.Su- 
per. 444, reversed on other grounds 
47 A.2d 709, 354 Pa. 676. 

(2) Prior to statutory amendment 
Inserting streetcars in statute, stat¬ 
ute was held not to apply to street¬ 
cars.—Peldman v. Philadelphia Rap- 
id Transit Co., 163 A. 39, 106 Pa.Su- 
per. 494. 

44- Minn.—^Tien Tsiang v. Mlnneap¬ 
olis St. Ry. Co., 4 N.W.2d 630, 213 
Minn. 21. 

Pa.—Galliano v. Bast Penn Electric 
Co., 154 A. 805, 303 Pa. 498. 
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of intersections,^5 and, except as it may be quali- 
fied by the right o£ way possessed by one over the 
other, each must exercise reasonable care.^® Thus, 
a traffic re^lation giving vehicles proceeding in a 
certain direction the right of way at intersections 
over vehicles approaching f rom other directions does 
not give a streetcar traveling in the preferred di¬ 
rection an absolute right to the exclusive use of 
the Street as against vehicles traveling in other 
directions nor does it relieve the driver of an 
automobile who has such right of way of the duty 
of looking for an approaching car before Crossing 
the track.48 


§ 211. WillfuI or Wanton Injury 

Contributory negligence does not bar recovery for 
an injury caused by the wfllfui, wanton, or reckless acts 
of the employees of a Street railroad company in the 
course of thefr employment. 

A person may recover for injuries received 
through the operation of a Street railroad, notwith- 
standing negligence on his part, where the injuries 
are caused by reckless, %villful, or wanton acts on 
the part of the servants of the company in the 
course of their emplo}-ment.49 In order to render 
the nile applicable, there must be conduct, under the 
tests prescribed in negligence cases generally, con- 


Speclal ordinaace 

The fact that truck driver entered 
Intersectlon ahead of streetcar, giv- 
Inff hlm right of way at intersectlon 
under general trafHc ordinance, did 
not authorlze hlm to go upon the car 
track after seeing that streetcar had 
started across the intersectlon, in 
violation of special ordinance pro- 
hibitlng Crossing the tracks In front 
of approaching Streetcars.—^Havins v. 
Dallas Railway & Terminal Co., Tex. 
Civ.App., 130 S.W.2d 878, error re- 
fused. 

Sntry from same higliway 

Where a two-roadway boulevard 
was separated by parkway on which 
streetcar tracks were located, and 
truck entered the wrong traffic lane 
and at llrst Intersectlon turned to 
cross the streetcar tracks In order 
to get Into the proper traffic lane, 
and was struck by streetcar proceed¬ 
ing in same direction as truck, the 
statute requiring driver of vehlcle 
approaching intersectlon to yleld 
right of way to vehlcle which has 
entered intersectlon from different 
highway was inapplicable because 
truck entered the Intersectlon from 
the same highway and not from a 
different one.—0*176111 v. Minneapolis 
St. Ry. Co., 7 N.W.2d 665, 213 Minn. 
514. 

45. Ind.—Indianapolis Rys. v. Boyd, 
53 N.E.2d 762, 222 Ind. 481, rehear- 
ing denied 54 R’.E.2d 272, 222 Ind. 
481. 

Pa.—Heaver v. Philadelphia Rapld 
Transit Co., 183 A. 110, 120 Pa. Su¬ 
per. 520. 

Stop siglis 

(1) Code providlng that no driver 
of vehlcle or operator of streetcar 
shall disobey Instructions of officia! 
traffic control device impliedly re¬ 
quires streetcar operators, as well 
as other vehicle drivers, to stop at 
stop sigrns at entrances to through 
highways and other Street Intersec¬ 
tions and yleld right of way to vehi¬ 
cles approaching on intersecting 

83 C.J.S.—22 


highways, as provided by sectlons de- 
finlng obedience to stop sign Instruc¬ 
tions by vehlcle drivers, even though 
such sectlons are not in terms ap¬ 
plicable to Street cars.—Pox v. Bal ti¬ 
more Transit Co., 71 A.2d 470, 194 Md. 
403. 

(2) As statutory dutles of vehicle 
drivers and streetcar operators to 
stop at stop signs are correlated and 
codrdinate, and purpose of duty to 
stop Is to give force and practicablli- 
ty to duty to yleld right of way, stat¬ 
utory amendments, strik^ing words, 
*'or operator of a Street car,** after 
words, “driver of a vehicle/’ in code 
sections requiring such drivers to 
stop at stop signs and yleld right of 
way do not prevent resort to such 
sectlons to determine meaning of 
words, “obeying the instructions of 
a stop sign,” in previous section pro¬ 
vidlng that no driver of vehicle or 
operator of streetcar shall disobey 
such Instructions.—^Fox v, Baltimore 
Transit Co., supra. 

Tehioles or pedestriaas lawfhlly 
wlthlA intersectioxL 

(1) Under a statute providlng that 
right of way shall be yielded to all 
vehicles and pedestrians lawfully 
within Intersectlon at time traffic 
signal Is given, operation of statute 
Is not conflned to giving right of way 
to those already In Intersectlon when 
signal is given, but it applles to all 
lawfully within intersectlon.—Caryl, 
to Use of Merchants Mut. Casualty 
Co. V. Baltimore Transit Co., 58 A.2d 
239, 190 Md. 162. 

(2) Under such statute pedestrlan 
Crossing the Street with traffic light 
in his favor has right of way over 
streetcar making turn into such 
Street.—Caryl, to Use of Merchants 
Mut Casualty Co. v. Baltimore 
Transit Co., supra. 

(3) Furthermore, under such stat- 
I ute, pedestrlan or operator of a vehl¬ 
cle. such as a streetcar operator, 

1 starting across an intersectlon with 
i a favorable signal, has the right to 
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complete the trip, even if the traffic 
light changes in the middle of pas- 
sage.—Eisenhower v. Baltimore 
Transit Co.. 59 A.2d 313, 190 Md. 528 
—Car^'!, to Use of Merchants Mut 
Cas. Co. V. Baltimore Transit Co., 5S 
A.2d 239. 190 Md. 162. 

SqTial rights 

Pedestrlan and streetcar proceed¬ 
ing across intersectlon with green 
traffic light have equal rights.—^Kel- 
ler V. NI C. Public Service. 138 So. 
463, 18 La.App. 317. 

Tehioles lawfully within intezseetion 
Under act requiring vehicular traf¬ 
fic at intersections controUed by 
traffic signals to yield right of way 
to other vehicles lawfully within in¬ 
tersectlon when “Go” signal is exhib- 
ited, vehicle which entered Intersec¬ 
tlon when light turned green before 
streetcar from opposite direction en¬ 
tered intersectlon to make a left tum 
had the right of way over streetcar. 
—Indianapolis Rys. v. Boyd, 63 NE. 
2d 762, 222 Ind. 481, rehearing denied 
54 N.E.2d 272, 222 Ind. 481. 

46. lia.—Keller v. N. C. Public Serv¬ 
ice. 138 So. 463, 18 La.App. 317. 

Ohio.—^Uake Shore Electric Ry. Co. v. 
Rohrbacher, 186 N.E. 607, 44 Ohio 
App. 529. 

ract that a trafflo offlcer has sig- 
xialed for traffic to proceed in a cer¬ 
tain direction does not relieve the 
parties from the duties of contlnu- 
ously exercising reasonable care.— 
0*I>onnell v. United Electric Rys. Co., 
134 A. 642, 48 R.I. 18. 

47. N.T.—Boston Ins. Co. v. Brook- 
lyn Heights R. Co.. 169 N.T.S. 251. 
182 App.Div. 1. 

60 C.J. p 404 note 52. 

48. Ala.—Mobile Light & R. Co. v. 
McDonnell, 92 So. 185, 207 Ala. 
161. 

48. U.S.—^Perna v. Rapld R. Co., 
Mlch., 250 R 72«. 163 C.C.A. 60. 

60 C.J. p 635 note 11. 
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stitutmg willfulness, wantonness, or recklessness,®0 
or ‘*gross negligence,” where this term is used 
synonymously in this connection.^i 

Rate of speed at which a streetcar is operated 
may have an important bearing in some,^^ is 
not necessarily conclusive in all,^^ cases on the 
question of willfulness, wantonness, or recklessness. 

Failure to exercise reasonahle care after dis- 
covery of perii. In connection with the last ciear 
chance doctrine or the doctrine of discovered perii, 
discussed infra §§ 288-295, expressions, such as 
^Villfulness,” ‘'wantonness,” or “recklessness,” are 
used where, after the motorman sees a person in 
perii on or near the track ahead, he fails to make 
reasonahle efforts to avoid an accident,®^ such as to 
give warning of the approach of the car and to 
slacken the speed of, or stop, the car.56 

Contributory willful or wanton conduct. It has 
heen held that no recovery can be had for an injury 
willfully and wantonly inflicted, where willful or 
wanton conduct for which the person injured is 


responsible contributed as a proximate cause of the 
injury.5 6 

§ 212. Proximate Cause of Injury 

In order that the negllgence of the Street rallroad 
company in the performance or omissfon of the duty 
owed to the person Injured may impose llability, It is 
essentiai that the negligence of the company be the 
proximate cause of such injuries. 

As in the case of injuries resulting from negli¬ 
gence generally, in order that the negligence of 
the Street railroad company in the performance or 
omission of the duty owed to the person injured may 
impose liability, it is essentiai that the negligence 
of the company be the proximate cause of such 
injuries,S7 and thus, although the Street railroad 
company is negligent, no liability attaches where 
there is no causal connection between the negligence 
and the injury.^* General rules as to the elements 
and tests of proximate cause, and as to concurrent 
causes, have been applied in determining whether 
the negligence of the company was the proximate 
cause of the injury,and, where the injury re- 


60. Ala.—^Blrmingham Electric Co. 

V. Turner, 1 So.2d 299, 241 Ala. 66. 
€0 CJ. p 535 note 12. 

Willful or wanton acts as negllgrence 

see Negligence § 9. 

IXotox3XLaiL’8 acts between intersec- 
tions, approaching Crossing, or at 
Crossing, may constitute willfulness 
or wantonness. —^Birmingham Elee. 
Co. V. Tumer, supra —Schmidt v. Mo¬ 
bile Light & R. Co., 87 So. 181, 204 
Ala. 694. 

f allore to keep lookont 

Motorman’s failure to keep a prop- 
er lookout ahead would not constitute 
wantonness, unless it was also shown 
that motorman knew that place at 
which colllslon occurred was one 
where vehlcles would probahly be 
passing over the track.—Blrmingham 
Elee. Co. V. Turner, 1 So.2d 299, 241 
Ala. 66. 

Acts held not wUlfnl or wanton 

(1) In general.—Chemezsky v. 
City of New York, 86 N.T.S.2d 186, 
afflrmed 95 N.T.S.2d 597, 276 App.Div. 
995—60 C.J. p 535 note 12 [bj. 

(2) In determining whether street¬ 
car motorman*s failure to see pedes- 
trian who was struck while Crossing 
Street at a T intersectlon amounted 
to willful or wanton conduct, motor- 
man's duty to exercise due care was 
not as great as in an ordinary Cross¬ 
ing, and his failure to see did not 
amount to willful and wanton con¬ 
duct—Rajek V. Cummlngs, 41 N.B. 
2d 969, 814 IU.App. 465. 


61- Va.—Virginia Elee. & Power Co. 
V. Holland, 37 S.B.2d 40, 184 Va. 
893—^Virginia Elee. «& Power Co. v. 
Wrlght, 196 S.E. 580, 170 Va. 442. 
60 C.J. p 636 note 13. 

52. Ala—^Blrmingham Ry., Light & 
Power Co. v. Strickland, 68 So. 911, 
192 Ala 596. 

60 C.J. p 536 note 15. 

53. Ala—^Montgomery St. R. Co. v. 
Rice, 38 So. 857, 142 Ala 674. 

60 C.J. p 536 note 16. 

54. Mich,—^Montgomery v. Lansing 
City Electric R. Co., 61 N.W. 543, 
103 Mich. 46, 29 L.R.A. 287. 

60 C.J. p 536 note 17. 

Xn Missonrl 

. (1) It has been stated that the 
failure of the motorman to exercise 
ordinary care to avoid the accident 
after discovery of the perii is suffi¬ 
cient to permit the humanitarlan doc¬ 
trine to be invoked, even If he does 
not act willfully, wantonly, or reck- 
lessly.—^White v. St. Louls, etc., R. 
Co., 101 S.W. 14, 202 Mo. 639. 

(2) However, it has been stated 
that liability in such case can not 
have, nor has it, any other basis in 
logic except wantonness and reck¬ 
lessness, even though in the legal 
applicatlon of the rule the court has 
been compelled, for practical purpos- 
es of administering the law, to find 
and argue wanton and reckless dls- 
regard of life and limb from the 
facts of the case, when in truth the 
sentlments dld not exist in the mind 


or intention of the actual tort-feasor. 
—State v. Ellison, Mo., 182 S.W. 961, 
965. 

(3) Thus, tha rationale of cases 
imposlng liability on the Street rail¬ 
road company under the humanitarl¬ 
an doctrine is found in the theory 
that the act of the company, in fail- 
ing to exercise ordinary care after 
discoverlng the perii, Is willful, wan¬ 
ton, and reckless.—State v. Ellison, 
supra. 

55- Minn.—Teal v. St. Paul City R. 
Co., 104 N.W. 946, 96 Minn. 379. 

60 C.J. p 536 note 18. 

56- Pa—Elllott V. Philadelphia 
Transp. Co., 53 A.2d 81, 366 Pa 
643. 

67. Pa—Guca r. Pittsburgh Rys. 

Co., 80 A.2d 779, 367 Pa 679. 

R.I.—^New England Tree Expert Co. 
V. United Electric Rys. Co., 169 A. 
325, 54 R.I. 35. 

60 C.J. p 481 note 7. 

58- N.T.—Eager v. New York Rap- 
Id Transit Corporation, 280 N.Y.S. 
386, 245 App.Div. 742, affirmed 200 
N.E. 316, 270 N.Y. 656—Marks v. 
Rochester R. Co., 58 N.Y.S. 210, 41 
App.Div. 66. 

58. La.—^Kendall v. New Orleans 
Public Service, App., 46 So.2d 641. 
Minn.—Carlson v. Predsall, 37 N.W. 

2d 744, 228 Minn. 461. 

Pa.—Anselmo v. Philadelphia Transp. 
Co., 41 A.2d 550, 851 Pa 542. 
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sulted from an mtervening efficient cause, the com- 
pany is not liable.60 Thus, no liability attaches to 
the company for injuries due to the inexp^erience 
and incompetency of its employees,®^ or for any 
injury sustained due to failure of the company 
properly to equip its cars,®^ or for any injuries 
received by trespassers,63 or for injuries resulting 
from defects or obstructiqns in the operation of the 
railroad,®^ tinless the negligence of the company 
is the proximate cause of the injury. 

Collision with vehicles. In order that the negli- 


gence of a Street railroad company may impose lia¬ 
bility for injuries resulting from a collision of its 
car with a vehicle, it is essential that the negli- 
gence of the company constitute the proximate cause 
of such injuries.65 General rules as to the elements 
and tests of proximate cause, and as to concurrent 
causes, are applicable.66 Thus, where the negli- 
gence of the Street railroad company and other 
persons proximately cause the injury, it is im- 
material which was more negligent or whosc negli- 
gence contributed more to the injur}-,®" unless the 


inifor6Seea’bl6 and iuijustifia‘ble act 
of aaother 

Where pedestrian on sldewalk suf- 
fered injuries when knocked down by 
passenirer fleeing from defendanfs 
streetcar which caught flre, and short 
Circuit which caused fire was not an 
unusual occurrence, although result¬ 
ing flre was, pedestrian’s injury was 
not proximate or foreseeable conse- 
quence thereof, but was due to un- 
foreseeable, irresponsible, and unjus- 
tiflable act of a third person for 
which defendant carrier was not lia- 
ble.—^Kendall v. New Orleans Public 
Service, La.App., 45 So.2d 541. 

ea Ohio.—^Krause v. Toledo Urban 
& Interurban Ey., 31 Ohio Cir.Ct, 
652. 

60 C.J. p 411 note 17. 

61. Va.—^Virginia Ey. & Power Co. 
V. Davidson*s Adm*r, 89 S.E. 229, 
119 Va. 313. 

60 C.J. p 371 note 81. 

Evldence mnst Show some speciflc 
act of negligence or incompetency 
which is proximate cause of injury. 
—^Virginia Ry. & Power Co. v. David- 
son’s Adm*r, supra. 

62. Ala.—Mobile Light & R. Co. v, 
Harold, 101 So. 163, 20 Ala.App. 
125. 

La.—^Kendall v. New Orleans Public 
Service. App., 45 So.2d 541. 

Pa.—^Pitcher v. People^s St. R. Co., 
34 A 567, 174 Pa. 402. 

Tenn.—Jackson Railway & Light Co. 
V. Rirnett, 1 Tenn.Civ.A 572. 

Fendexs 

Want of fender cannot be made 
ground of liability against company 
if its absence was not proximate 
cause of injury, or did not contribute 
in any way to it. 

Pa.—^Pitcher v. People^s St. E. Co., 
34 A. 567, 174 Pa. 402. 

Tenn.—Jackson Railway & Light Co. 
V. Barnett, 1 Tenn.Civ.A 572. 

Lights 

Company is liable for any injury 
proximately resulting from negli- 
gently operating car through the 
dark without a heodlight—^Mobile 


Light & R. Co. V. Harold, 101 So. 
163, 20 Ala.App. 125. 

63. N.Y.—Marks v, Rochester R. Co., 
58 N.T.S. 210, 41 App.Div. 66. 

64. Conn.—Orlo v. Connecticut Co., 
21 A.2d 402, 128 Conn. 231. 

Mo.—Bowers v. Kansas City Public 
Service Co., 41 S.W.2d 810, 328 
Mo. 770. 

N.Y.—Eager v. New York Rapid 
Transit Corporation, 280 N.Y.S. 386, 
245 App.Div. 742. afflrmed 200 N. 
E. 316, 270 N.Y. 556. 

60 C.J. p 406 note 68 [b], p 411 note 
17—52 C.J. p 649 note 35 [f]. 

Defective pole 

Cal.—Gibson v. Garcia, 216 P.2d 119, 
96 Cal.App.2d 681. 

65. 111,—Marron v. Frlel, 66 N.E.2d 
509, 328 I11.APP. 586. 

Md.—Gross v. Baltimore Transit Co., 
64 A.2d 147, 192 Md. 278. 

Pa.—Guca v. Pittsburgh Rys. Co., SO 
A.2d 779, 367 Pa, 579. 

R.I,—Ferra v. United Electric Rys. 

Co„ 155 A. 668, 52 R.I. 7. 

Va.—^Virginia Elee. & Power Co. v. 
Holland, 37 S.B.2d 40, 184 Va. 893. 

Speed 

<1) There can be no recovery pred- 
icated on an excessive rate of speed 
unless such speed was the proximate 
cause of the injury. 

La.—^Kahn v. Shreveport Rys. Co., 
App., 161 So. 636—Vergo v. Shreve¬ 
port Rys. Co., 139 So. 737, 19 La, 
App. 647. 

Mo.—^Williams v. St. Louis Public 
Service Co., 73 S.W.2d 199, 335 Mo. 
335. 

Tenn,—Memphis Street Railway Co. 

v. Albert, 11 Tenn.App. 105. 

60 C.J. p 419 note 36. 

(2) Unless violation of an ordi- 
nance flxing and limiting speed is 
the proximate cause of a collision, a 
recovery cannot be predicated there- 
on.—Schmidt v. St. Louis Transit Co., 
120 S.W. 96, 140 Mo.App. 182—60 C.J. 
p 419 note 40. 

Failnre to maintain lookout 
Mo.—^Lanio v. Kansas City Public 
Service Co., 162 S.W.2d 862. 1 


Failure to give waruiug 

(1) Liability cannot be predicated 
on failure to give warning unless it 
was the proximate cause of the In¬ 
jury. 

Md.—Gross v. Baltimore Transit Co., 
64 A.2d 147, 192 Md. 278. 

Mo.—^Weishaar v. Kansas City Pub¬ 
lic Service Co., App., 128 S.W.2d 
332. 

Pa.—Feldman v. Philadelphia Rapid 
Transit Co., 163 A 39, 106 Pa.Su- 
per. 494. 

(2) "Where an automobile is stalled 
on the track, failure to give warning 
on the part of the motorman of a car 
which the driver of such automobile 
saw approaching six hundred feet 
away is not the proximate cause of 
injury to such driver.—Peterson v. 
United Rys. Co., etc., 192 S.'W’. 938, 
270 Mo. 67—60 C.J. p 430 note 59. 

(3) Sudden stopping of car at In- 
tersection has been held the proxi¬ 
mate cause of damage to a vehicle 
which was compelled to stop to avoid 
running into the car, when another 
vehicle immediately behind the first- 
named vehicle ran into it.—Mueller v. 
Milwaukee St. R. Co., 56 N.W. 914, 86 
"Wis. 340, 2l’L.R.A. 721—60 C.J. p 
436 note 46. 

66- Cal.—Saphire v. Los Angeles 
Transit Lines, 222 P.2d 956, 99 Cal. 
App.2d 880—Aungst v. Central Cal- 
ifornla Traction Co., 1 P.2d 56, 115 
Cal. App. 113. 

111.—^Marron v. Frlel, 66 N.E.2d 509, 
328 I11.APP. 5S6. 

La.—Moch V. Shreveport Rys. Co., 
App., 41 So.2d 741. 

Md.—United Rys. & Electric Co. of 
Baltimore v. State, 163 A 90, 163 
Md. 313. 

Mo.—Manzella y. St. Louis Public 
Service Co., App., 202 S.'W.2d 567. 
Pa.—^Anselmo v. Philadelphia Transp. 
Co., 41 A.2d 550, 351 Pa. 542—Mc- 
Cawley v. "Wilkes-Barre Ry. Corp., 
Com.Pl., 37 Luz.Leg.Reg. 21. 

67. U.S.—Snlder v. Sand Springs Ry. 

Co., C.C.A.Okl., 62 P.2d 635. 

Md.—^United Rys. & Electric Co. of 
Baltimore v. State, 163 A 90, 163 
Md. 313. 
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negligence of the other person or persons was the 
sole cause of the injury.68 

Person on or near fracks. As in the case of in¬ 
juries resulting from negligence generally, in order 
that the negligence of a Street railroad company 
may impose liability for personal injuries sustained 
by persons on or near the tracks, it is essential that 
the negligence of the company be the proximate 
cause of such injuries,®® and it is not sufficient that 
the conditions existing at the time of the accident 
were such that the negligence of the company 
might possibly be inferred to be the proximate cause 
of the injury sustained.^® Where the negligence 
of the streetcar company alone was the proximate 
or immediate cause of a pedestrian’s injuries, the 
company is liable notwithstanding the injured per¬ 
son was guilty of some negligence.^^ General rules 
as to the elements and tests of proximate cause, and 
as to concurrent causes, have been appHed,*^® and, 
hence, where a person, through defects in a Street 

3. Defects an 

§ 213. In General 

Generally a atreet railroad company Is liable for 
Injuries resulting to persons or animais rightfully using 
the Street or highway, from the unsafe condition of such 
Street or highway, caused by its failure to perform Its 
duty in the construction and keeping in repair of its 
tracks and equipment. 


rendering it unsafe for travel, was thrown upon a 
streetcar track immediately in front of a car run- 
ning at a dangerous and negligent rate of speed, 
and was thereby killed, the negligence of both the 
City and the Street railway company can be deemed 
the proximate cause of the death.*^® Consideration 
of which is the remote and which the proximate 
cause of injuries to a person on or near Street 
railroad tracks is unnecessary where the negligence 
of the company is responsible for causes which com- 
bine to cause the injury.74 

In accordance with the general rule, an interven- 
ing cause, rather than the negligent act or omission 
of the Street railroad company, may be the proxi¬ 
mate cause of injuries to one who is injured while 
on or near the track but the fact that a third 
person’s negligence contributed toward the injury 
of a pedestrian on or near a Street railway track 
will not relieve the company of liability proximately 
caused by its own negligence.7® 

Obstructions 

Since, as a general rule, it is the duty of a Street 
railroad company to exercise reasonable care so to 
construet and maintain its tracks and equipment 
in a public Street or highway as to restore and keep 
the Street or highway in a reasonably safe condi¬ 
tion for travel by pedestrians and vehicles, as dis- 


Minn.—^Nees v. Mlnneapolls St. Ry. 

Co., 16 N.W.2d 768. 218 Mlnn, 632. 
Mo.—^Abernathy v. St. Louis Public 
Service Co., 240 S.W.2d 914, 362 
Mo. 214—^McBntee v. Kansas City 
Public Service Co., App., 169 S.W, 
2d 336, oplnion quashed State ex 
rei, Kansas City Public Service Co. 
V. Shain, 166 S.W.2d 428, 350 Mo. 
ai6. 

Tex.—^E1 Paso City Lines v. Smith, 
Civ.App., 226 S.W.2d 498, error re- 
fused. 

68. Mo.—^Billingsley v. Kansas City 
Public Service Co., 191 S.W.2d 331, 
239 Mo.App. 440. 

Ohio.—Schnurr v. Cincinnati St. Ry. 
Co., 34 N.B.2d 626. 67 Ohio App. 
225. 

Pa.—Galliano v. East Penn Electric 
Co., 164 A 805, 303 Pa. 498. 

R.I.—^Ferra v. United Electric Rys. 

Co., 156 A 668, 62 R.I. 7. 

WIs.—^Brager v. Milwaukee Elee. 
Railway & Llght Co., 264 N.W. 733, 
220 Wis. 66. 

69# Cal.—^McAIplne v. Los Angeles 
Ry. Corp., 154 P.2d 911, 67 CaXApp. j 
2d 486. ^ 


Ga.—Merlweather v. Atlanta Trans¬ 
it Co.. 64 S.E.2d 702, 83 Ga.App. 
783, followed in 64 S.E.2d 707, 83 
Ga.App. 791. 

Pa.—Skodis v. Philadelphia Rapid 
Transit Co.. 168 A 687. 103 Pa.Su- 
per. 633. 

60 C,J. p 481 note 7—52 C.J. p 646 
note 29 [a] (7). 

tmavoldable aooideiLt 

Motorman on streetcar which 
struck boy who had been walking 
along road parallel to track in same 
directlon as streetcar and on ap- 
proaching Crossing had stepped onto 
tracks in front of streetcar was not 
negligent in emergency created by 
boy, since motorman did not have 
sufficient time withln which to stop 
car before strlking boy, and, hence, 
accident was unavoidable, precluding 
liability on part of Street railroad.— 
Brennen v. Pittsburgh Rys. Co., 186 
A 743. 323 Pa. 81. 

70. Tenn.—De Glopper v. Nashville 
R., etc., Co., 134 S.W. 609, 123 
Tenn. 633, 33 L.RA.,Nr.S., 913. 

60 C.J. p 482 note 8. 

71- Del.—Culbert v. Wilmlngton & 


P. Tractlon Co., 82 A 1081, 26 Del. 
263. 

Injury avoidable notwithstanding 
contributory negligence generally 
see infra §§ 288-295. 

72. 111.—^Mahan v. Rlchardson, 1 N. 
B.2d 100, 284 Ill.App. 493. 

Mo,—^Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 894, 334 Mo. 278. 

Aots held not concurrent 
Where automobile struck down per¬ 
son who was later struck by street¬ 
car fender, acts of autoist and Street 
railway were not concurrent so as to 
render latter liable for antecedent 
act of former.—^Prye v. City of De- 
troit, 239 N.W. 886, 266 Mich. 466. 

73. Ky.—City of Louisville v. Bta,rt's 
Adm*r. 136 S.W. 212, 143 Ky. 171, 
36 L.R.A,N.S., 207. 

74. Pa.—^Kraut v. Frankford, etc., 
R. Co., 28 A 783, 160 Pa. 327. 

60 O.J. p 483 note 11. 

75. N.T.—^Madden v. Chalmers, 214 
N.T.S. 268, 216 App.Div. 649. 

60 C.J. p 483 note 13. 

76. Pa.—Weiss V. Pittsburgh Rys. 
Co., 152 A 674, 301 Pa. 639. 
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cussed supra § IIS, it is liable for injuries resulting 
to persons or animals rightfully using the Street or 
highway, from the unsafe condition of such Street 
or highway, caused by its failure properly to per- 
form its duty in the construction and keeping in re- 
pair of its tracks and equipment,'^^ such as the 
cable or trolley slot between its tracks,*^ 8 the trolley 


wire,*^^ post,^*^ g^ardrails,^! the flanges of its rails,^^ 
or the Structure and equipment of its elevated 
road,83 or in keeping that part of the Street oc- 
cupied by its tracks in reasohably safe condition,*^ 
particularly where this duty and liability are im- 
posed on it and regulated by the terms of its 
grant, or by statute or ordinance.®^ Where the 


77. Ky.—^Wigr&inton's Adm'r v. 
Louisville Ry. Co.. 75 S.W.2d 1046, 
256 Ky. 287. 

Pa.—Toder v. City of Philadelphia, 
173 A. 275, 315 Pa. 586. 

60 C.J. p 405 note 61. 

78. N.T.—^Brown v. Metropolitan St. 
R. Co.. 70 N.Y.S. 40. 60 App.rWiv. 
184, affirmed 64 N.E. 1119, 171 N. 
T. 699. 

60 C.J. p 406 note 62. 

79. Mass.—Ugrgla v. West Bnd St. R. 
Co.. 35 N.E. 1126, 160 Mass. 351, 
39 Am.S.R. 481. 

60 C.J. p 406 note 63. 

Trolley wlre obstructing Street or 
highway see Infra § 217. 

80. Cal.—Gibson v. Garcia. 216 P.2d 
119, 96 Cal.App.2d 681. 

Ind,—^Bvansville & S. Traction Co. v. 
Montgomery, 98 N.E. 731, 50 Ind. 
App. 528. 

60 C.J. p 406 note 64. 

Trolley wire pole as obstructlon of 
Street see infra § 218. 

Sztent of duty 

Where wooden poles are maintained 
adjacent to curbing on boulevard as 
a paxt of its Street railway system, 
•Corporation had duty to select and 
malntain poles sufflciently strong to 
withstand ordinary straln of weather 
■conditions and other tests of strength 
likely to be encountered along a busy 
Tiighway, and was bound to exercise 
■ordinary care to keep its poles In safe 
condition, so as not to expose pass- 
•ers-by to unreasonable risk of harm, 
the extent of its duty being measured 
Tjy Standard of foreseeability of in- 
jury by a reasonably prudent man 
having regard for the accompanying 
•circumstances.—Gibson v. Garcia, 216 
P,2d 119, 96 Cal.App.2a 6811 

81. W.Va.—Pollock V. Wheeling 

Traction Co., 99 S.B. 267, 83 W. 
Va. 768. 

60 C.J. p 406 note 65. 

SubsideiLoe of pavlng 

In action for injuries received when 
plaintifl tripped over guardraii at 
•curve of Street railroad track, de- 
fendant*s acquiescence in subsldence 
of paving along outside of rail whlch 
-did not exceed Quarter of an Inch 
in depth was held insufficient to es- 
tablish negllgence of defendant— 
Wright V. Pittsburgh Rys. Co., 181 A. 
476, 320 Pa. 40. 


82. 111.—Chicago Union Traction Co. 
V. Pitzgerald, 138 111.App. 520. 

60 C.J. p 406 note 66. 

83. N.T.—Dow V. Interborough Rap- 
id Transit Co., 172 N.Y.S. 623. 185 
App.Dlv. 10. 

60 C.J. p 406 note 67. 

84. Pa.—^Illingsworth v. Pittsburgh 
Rys. Co., 200 A. 89, 331 Pa. 369. 

60 C.J. p 406 note 68. 

Bridge 

If truck exceeding tonnage pennit- 
ted broke Street railroad bridge by 
unlawfully Crossing without plank- 
Ing, railroad, unless having notlce, 
would not be liable when another 
truck feli through bridge several 
minutes thereafter.—^Bowers v. Kan- 
sas City Public Service Co., 41 S.W. 
2d 810, 328 Mo. 770. 

2>i8ooniin.TiazLce of Service 

In motorlst*s action to recover for 
Injuries allegedly caused by deep ruts 
along streetcar tracks, liability of 
streetcar company which had been 
granted permission to discontinue 
streetcar Service by public Service 
commission depended on whether its 
duty with respect to tracks stili ex- 
isted.—^Wells v. City of JefCerson, 132 
S.W.2d 1006, 345 Mo. 239. 

Sffect of cosLtract 

Contract providing that payments 
of Street railroad to City should be 
in satisfaction of aU obligations and 
liability on part of railroad for pav¬ 
ing and repairing of streets occupied 
by surface Unes did not relieve rail¬ 
road of liability for injuries sus- 
tained because of hole underneath 
rail, where hole resulted from defect 
In track structure, and burden of 
properly maintainlng track structure 
rested on railroad.—^Toder v. City of 
Philadelphia, 173 A. 275, 315 Pa. 586. 

Yiaduct 

<1) A pedestrian could recover 
from Street railroad for injuries sus- 
tained in fall caused by ice and snow 
on steps from a viaduct, although re- 
sponsibility of railroad arose from a 
contract with borough and not with 
pedestrian, where contract put prl- 
mary duty of maintalning stairway 
on railroad.—^Thompson v. Allegheny 
Valley St Ry. Co., 194 A. 921. 328 
Pa. 118. 

(2) Under contract to keep in 
“good condition and repair" a viaduct, 
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Street railroad was liable for inju¬ 
ries which pedestrian sustained in 
falling because snow and ice had ac- 
cumulated on stairs from viaduct, 
as against contention that quoted 
phrase only required railroad to pre- 
vent viaduct from falling into decay 
or dilapidation, the word “repair'’ 
having a more comprehensive mean- 
ing than “mendlng.’*—^Thompson v. 
Allegheny Valley St. Ry. Co.. supra. 

(3) Other decisions with respect 
to viaducts see 60 C.J. p 406 note 68 
Cd]. 

85. N.Y.—^Pace v. Brooklyn & 
Queens Transit Corp., 11 N.Y.S.2d 
$62, 257 App.Dlv. 829, appeal de- 
nied—^McCarthy v. Brooklyn & 
Queens Transit Corp., 4 N.Y.S. 2d 
213, 254 App.Div. 757, affirmed 18 
N.B.2d 686, 279 N.Y. 737. 

60 C.J. p 406 note 69. 

TloIatloiL of oxdlnaiLOO 

Vlolation by Street railway compa¬ 
ny of ordinance as to paving of Street 
was negllgence per se.—^Dallas Ry. & 
Termina! Co. v. Bankston, Tex.Civ. 
App., 33 S-W.2d 600, reversed on oth¬ 
er grounds Com.App., 51 S.W.2d 304. 

Extent of duty 

Statute requiring streetcar compa¬ 
ny to keep in repair portion of streets 
**occupied by its tracks** used quoted 
phrase as meaning the rails and 
space between them over which cars 
passed and, hence, transit authority, 
as successor to streetcar company, 
was not liable for injuries sustained 
by pedestrian before creation of au¬ 
thority when he stumbled on ralsed 
portion of pavement between inner 
rails of inbound and outbound tracks 
and feli in such position that his 
hand was crushed under passing 
streetcar, in absence of showing that 
streetcar was negligently operated 
or that streetcar company was in any 
way responsible for condition of 
pavement.—Hawkes v. Metropolitan 
Transit Authority. 102 N.E.2d 409, 328 
Mass. 140. 

Belease from duty 

(1) Voluntary agreement of Street 
railway company with a state park 
commission permitting certaln work 
adjacent to the tracks did not relieve 
company of liability for failure to 
discharge statutory duty to keep 
Street between tracks in repair.— 
Pace T. Brooklyn & Queens Transit 



§ 213 


STREET RAILR0AD8 


83 C.J.S, 


Street is in a dangerous condition, the company can- 
not avail itself of the fact that it is in the same 
condition as any other Street of that kind,^^ or that 
it ordered paving materials from reputable manufac- 
turers.87 Under a statute requiring Street railroad 
companies to keep in repair that portion of the 
pavement adjacent to their tracks, “under the super- 
vision of the local authorities,” and “whenever re- 
quired by them to do so,” the fact that the municipal 
authorities have not notified or requested the com¬ 
pany to made repairs in a pavement does not relieve 
the company from liability for injuries caused by de- 
fects therein.88 

The company is required to exercise only rea- 
sonable care in this respect,88 and if it uses such 
care in the construction and maintenance of its 
tracks or equipment, it is not liable for injuries 
caused thereby nor is it liable for injuries caused 
by defects in the Street which are not due to its 
negligence and which it is under no duty to re- 
pair.8l The fact that no other accident has ever 


happened because of it does not give the company 
a vested right to maintain a dangerous obstruction 
in a public street.82 Where a Street railroad passes 
over private property on an embankment, the com¬ 
pany is under no obligation to persons who pass 
along such embankment without invitation to safe- 
guard it by a fenee or otherwise.83 

Basis of liability in ahsence of negligence, The 
liability of a Street railroad company for failing to 
keep the Street in repair does not resuit from the 
mere fact that the Corporation has been vested with 
a franchise or license of using the public Street,9^ 
but the liability to maintain the pavement as such, 
if it exists, must either be rested on some valid 
statute or ordinance imposing such a duty or must 
arise out of the obligations of a contract,85 and, in 
the absence of such statute, ordinance, or contrac- 
tual obligation, the company is not liable to a trav- 
eler who is injured as a resuit of a defect in the 
Street when such defect is not occasioned by the 
negligence of the company.98 


Corp., 11 N.T.S.2d 862, 267 App.Dlv. 
829, appeal denied. 

(2) Althou&h duty may be consid- 
ered as suspended while municipallty 
or other public authority Is perform- 
Ing- certaln work, duty reattaches on 
completlon of such work and compa¬ 
ny is liable for subsequent Injury due 
to defect.—^Pace v. Brooklyn & 
Queens Transit Corp„ supra—^Mc- 
Carthy v. Brooklyn & Queens Trans¬ 
it Corp.. 4 N.T.S.2d 213, 254 App.Div. 
757, affirmed 18 N.E.2d 686, 279 N.Y. 
737. 

Fnrpose and eztent of statntory lla- 
biUty 

(1) Statute Imposing liability on a 
Street railroad for loss or injury 
sustained because of the neglect of 
servants of Street railroad in the use 
and maintenance of its tracks was 
enacted to relieve municipallty from 
such liability.—^Berlandi v. Union 
Freight R. Co., 16 N.R2d 17, 301 
Mass. 47. 

(2) Such statute comprehends any 
loss or injury resultlng from any de¬ 
fect in the management, use, or con¬ 
struction of tracks, and liability is 
substantially same as that imposed 
by common law on persons obstruct- 
ing the public highway; but, al- 
though statute only afflrms common 
law, conditions Imposed by such stat¬ 
ute in enforcing liability must be 
observed, and hence motorlsts who 
are injured because of defective track 
are bound to proceed under such stat¬ 
ute.—^Berlandi v. Union Freight R. 
Co., supra. 


! 86. Pa.—McLaughlin v. Philadelphia 
Tractlon Co., 34 A 863, 175 Pa. 565. 

87. Ala.—^Birmlngham Ry., Light & 
Power Co. v. Donaldson, 68 So. 696, 
14 Ala.App, 160. 

88. N.Y.—Schuster v. Forty-Second 
St., etc., R. Co., 85 N.B. 670, 192 
N.Y. 403. 

60 C.J. p 407 note 72. 

89. Ind.—Gary Rys. Co. v. Michael, 
34 N.B.2d 169, 109 Ind.App. 672. 

Pa.—^Langman v. City of Pittsburgh, 
Com.Pl., 91 Pittsb.Leg.J. 120. 

60 C.J. p 407 note 73. 

90. N.J.—^Alcott V. Public Service 
Corp., 71 A 45, 77 N.J.Law 110, re- 
versed on other grounds 74 A 499, 
78 N.J.Law 482, 32 L.R.A.,N.S., 1084, 
138 Am.S.R. 619. 

60 C.J. p 407 note 74. 

Stalrway from Street 

Fact that one of six screws holding 
a piate in place on tread of stair lead- 
ing from Street to trains became loose 
and protruded from the stair would 
not constitute a structural defect so 
as to impose liability on Street rail¬ 
road to person who allegedly tripped 
on screw and was injured.—^De Ren- 
zis V. New York Rapid Transit Corp., 
9 N.Y.S.2d 983, 256 App.Div. 367. 

Brldle paldL 

Since Street railway company, re- 
sponsible for maintenance of park 
bridle path crossed by streetear 
tracks, is not held to same degree 
of accountability for upkeep of such 
path as those charged with upkeep of 
highways used by pedestrians or ve- 


hicles, a depression, live to six Inches 
deep by nine to twelve inches wide, 
along edge of streetear track across 
park bridle path, was not violation of 
statutory duty to keep portion of 
path two feet outside its tracks in 
repair, and, hence, did not render it 
liable for injuries to one ridlng horse 
when it stepped into depression and 
feli.—Schwartz v. City of New York, 
2 N.Y.S.2d 818, 263 App.Div. 608. 

91. Mo.—Burow v. St. Louls Public 
Service Co., 100 S.W.2d 269, 339 Mo. 
1092. 

60 C.J. p 407 note 76. 

Xnjnry caused by skiddiug ou icy 
streets 

Ky.—Pflester*s Adm’r v. Jones, 163 S. 
W.2d 304, 291 Ky. 161. 

92. N.Y.—^Wood v. Thlrd Ave. R. Co., 
36 N.Y.S. 263, 91 Hun 276, affirmed 
61 NiE. 1094, 167 N.Y. 696. 

60 C.J. p 408 note 76. 

93. N.Y.—^Hooper v. Johnstown, etc., 
Horse R. Co., 13 N.Y.S. 151, 59 Hun 
121, affirmed 28 N.B. 252, 128 N.Y. 
613. 

60 C.J. p 408 note 77. 

94. N.J.—^Fielders v. North Jersey 
Street Ry. Co., 63 A. 404, 54 A 822, 

68 N.J.Law 343, 96 Am.S.R. 652, 

69 L.R.A. 466. 

95. N.J.—^Fielders v. North Jersey 
Street Ry. Co., supra. 

96. N.J.—Johnson v. Public Service 
Ry. Co., 86 A. 166, 83 N.J.Law 647— 
Fielders v. North Jersey Street Ry. 
Co., 53 A 404, 54 A 822, 68 N.J. 
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§ 214. Obstructions in Street or Highway 

A Street railroad company is liable for injuries which 
resuit to persons or animais from obstructions which 
through its negligence in constructing, malntalning, and 
operating its tracks and equipment it has caused or 
permitted to remain In the Street or highway. 

A Street railroad company is liable for injuries 
which resuit to persons and animais from obstruc¬ 
tions which through its negligence in constructing, 
maintaining, and operating its tracks and equipment 
it has caused or permitted to remain in the Street or 
highway.^"^ The company has, however, a lawful 
right to obstruet the Street temporarily for the pur- 
pose of making necessary repairs,®^ and no recovery 
can be had against it where the only negligence al- 
leged is in so obstructing the highway and side- 
walks.®^ So, where the city has erected barriers 
indicating withdrawal of the Street from public 
travel pending repairs therein, the company is not 
bound to anticipate the presence of pedestrians 
there,^ or that they will stumble and fall in front 
of a car.2 In removing from its tracks an ob- 
struction wrongfully placed there, the company is 
not required to place it where it will not be danger- 
ous to travelers upon the Street or highway, and 
if it merely shifts it from its tracks to another part 
of the Street, without otherwise increasing the dan- 
ger to travelers, it is not liable for injuries caused 
thereby.® 

Safety sone posts, Where safety zone posts are 
erected by the Street railroad company in the Street, 
pursuant to an agreement with the public authorities 
and for the primary purpose of protecting pedes¬ 
trians using the Street, such posts, if properly con- 
structed, do not constitute a dangerous obstruction 
so as to render the company liable to a motorist 
striking such a post.^ 


§ 215. -Excavations in Street 

A Street railroad company is liable for resuiting 
Injuries where it leaves, without proper safeguards, an 
excavation which it has made in the Street, or which it is 
under a duty to guard or repair. 

A Street railroad company is liable for resuiting 
injuries where it leaves, without proper safeguards, 
an excavation which it has made in the Street,^ or 
which it is under the duty to guard® or repair and 
although the company is not required to guard a 
trench dug across the tracks by the city, or to re¬ 
move and replace barriers across its track to enable 
the cars to pass, if its servants remove a barrier 
placed by the city, no one being there under the 
duty to replace it, and then fail to replace it, the 
company is liable for resuiting injuries.® The com¬ 
pany is not, however, liable for excavations not 
made by it and wliich it is under no duty to re¬ 
pair.® An ordinance requiring excavations in streets 
to be marked at night by red lanterns does not ap- 
ply to an open space between crossties of a Street 
railroad at a point on neutral ground not main- 
tained as a way for pedestrians,^® nor does an act 
requiring railroads to fiU ali angles in frogs and 
crossties.il 

§ 216. -Track Protruding above Surface 

of Street 

A Street railroad company is liable for injuries caused 
by its negligence in permitting its track or a part there- 
of to protrude above the surface of the Street. 

When a Street railway company adopts such a 
construction of its roadbed, rails, or switches as 
will normally cause an excessi ve wear on adjoin- 
ing parts of the highway, it is under a duty of rea- 
sonable care to guard against such excessive wear 


Law 843, 96 Am.S.R. 552, 59 L.E.A. 
455. 

!97. N.J.—Morhart v. North Jersey 
St. R. Co., 45 A. 812, 64 N.J.Law 
236. 

€0 C.J. p 408 note 82. 

98. 111.—Orear v. Jacksonvllle Rail¬ 
way & Llght Co., 217 111.App. 563. 

•99. Ky.—^Miller v. Kentucky Trac- 
tion & Terminal Co., 175 S.W. 976, 
164 Ky. 545. 

60 C.J. p 408 note 84. 

1. Mass.—Conners v. Worcester Con- 
sol. St. Ry. Co., 117 N.E. 334, 228 
Mass. 357. 

A Mass.—Conners v. Worcester Con- 
soL St Ry. Co., supra. 


3. R.I.—Howard v. Union R. Co., 57 
A. 867, 25 R.L 652, 65 L.RA. 231. 

4. Ky.—Goucher v. Loulsville Ry. 
Co„ 67 S.W.2d 472, 247 Ky. 504. 

Absence of liglits 
Where Street railway had no duty 
with respect to posts after erection, 
but duty of maintaining them was 
assumed by city, Street railway was 
not liable even if absence of lights 
caused automobile accident.—Gouch¬ 
er V, L.oulsville Ry. Co., supra. 

5. Mo.—^Lowe V. Metropolitan St 
By. Co., 130 S.W. 119, 146 Mo.App. 
248. 

60 C.J. p 409 note 88. 


ed Ry. Co., 120 N.E. 69. 230 Mass. 
536. 

60 C.J. p 409 note 89. 

7. N.T.—McMahon v. Second Ave. R, 
Co., 75 N.Y. 231. 

60 C.J. p 409 note 90. 

8. Mass.—^Dix v. Old Colony St. R. 
Co., 89 N.E. 109, 202 Mass. 518, 
24 L.R.A,.N.S., 567. 

9. Mass.—^Leary v. Boston Elevated 
R. Co., 62 N.B. 1, 180 Mass. 203. 

60 C.J. p 409 note 92. 

la La.—Smith v. New Orleans Ry. 
& Light Co., 91 So. 514, 150 La. 
1070. 

11. La.—Smith v. New Orleans Ry. 
& Light Co., supra* 


6. Mass.—Charles v. Boston Elevat- 

343 



§§ 216-218 


STREET BAILBOADS 


83 c.j.a 


creating a dangerous condition in the higliway,^2 
and i£ such care is not used, and an accident results, 
which might reasonably have been anticipated, the 
company is prima facie liable therefor.13 So it is 
liable for injuries caused by its negligence in per- 
mitting its track or a part thereof to protrude above 
the surface of the Street,and this liability exist<5 
where such obstruction is permitted between inter- 
sections as well as at intersections.^5 xhe company 
cannot escape liability by showing that the obstruc¬ 
tion was caused by the wearing away or natural 
sinking of the Street from the rails,i® or the rising 
of the track above the pavement,!*^ or that the ob¬ 
struction does not practically withdraw the thor- 
oughfare from public use.^S ^ small elevation of 
the track above the surface of the Street does not of 
itself constitute negligence and, it has been held, 
the company is not liable for injuries resulting from 
the negligence of a contractor with the city who 
left the tracks projecting above the Street level 
when he abandoned paving work,20 or for an ac¬ 
cident caused by the unevenness of the surface of 
the Street, where it has wom away below the estab- 
lished grade.2i 

§ 217. -Trolley Wire 

A Street rafiroad company Is Mable for negligence In 
the maintenance of its trolley wIre which results In injury 
to persons reasonably using the Street. 

A Street railroad company must exercise reason- 
able care and diligence so to construet and main- 
tain its trolley wire as to make it reasonably safe 
for the passage of persons who have a right to pass 
under it,22 as by properly g^arding it from Corning 


in contact with other wires,23 and the company is 
liable for negligence in the maintenance of its wire 
which results in injury to persons reasonably using 
the street24 It is not, however, liable for the 
sagging of its trolley wire in a Street from the 
effect of an unusual storm unless it fails to repair 
it within a reasonable time,25 and it has been held 
that the company owes no duty to make the wire 
safe for persons who, for their own convenience 
or pleasure, pass under it by other than the usual 
methods of travel or business.25 

§ 218. -Trolley Wire Poles 

Generally, a Street railroad company Is liable for an 
Injury resulting from Its erectlon and maintenance of a 
trolley wire pole In such a manner as to make the Street 
dangerous for public travel. 

The liability of a street railroad company for an 
injury due to the location of a trolley wire pole 
constituting an obstruction in the Street is largely 
determined by the right of choice or selection of the 
location by the company,27 although a conflict of 
authority exists as to the effect of official command 
or approval as to the location, as discussed infra § 
223. However, in the absence of official command 
or approval, the company must place its poles with 
due regard for the public safety, and if it fails to 
exercise such care,28 and the injured person was 
without fault,29 the company is liable for an in¬ 
jury resulting from its erection and maintenance of 
a trolley wire pole at a point and in such a manner 
as to make the Street dangerous for public travel.®®' 
Furthermore, the fact that a municipality produces 
a situation which makes the location of the pole 


12. KJ.—Gelse v. Mercer Bottlingr 
Co., 94 A. 24, 87 N.XLaw 224. 

13. N.J.—Gelse v. Mercer Bottlingr 
Co., supra. 

14. Pa.—Corpus Jaris clted In Cul- 
ver V. Lehlgh VaJley Transit Co., 
186 A. 70, 72, 322 Pa. 603. 

60 C.J. p 409 note 97. 

15. Wash.—^Kincaid v. Walla Walla 
Valley Traction Co., 106 P. 918, 57 
Wasli. 334, 135 Am.S.R. 982. 

60 C.J. p 409 note 98. 

18. Ky.—Groves v. Louisville R. Co., 
68 S.W. 608, 199 Ky. 76, 22 Ky.I*. 
599, 52 L.R.A. 448. 

N.Y.—^Wooley v. Grand St, etc., R. 
Co., 83 N.Y. 121. 

17, N.Y.—Wooley v. Grand St, etc., 
R. Co., supra. 


18. Mo.—Asmus v. United Rys. Co. 
of St Louis, 134 S.W. 92, 162 Mo. 
App. 521. 

19. lowa.—McClosky v. lowa Ry. & 
Ligrht Co., 197 N.W. 989, 200 N.W. 
913, 198 lowa 1146. 

60 C.J. p 410 note 3. 

20. N.Y.—^Beebe v. Schenectady Ry. 
Co.. 153 N.Y.S. 395, 167 App.Div. 
492. 

21. Tex.—Galveston City R, Co. v. 
Nolan, 53 Tex. 139. 

22. N.Y.—Chace Truckin? Co. v. 
Rlchmond Llgrht & R. Co., 122 N. 
E. 210, 225 N.Y. 435. 

60 C.J. p 410 note 6. 

23. N.J.—^New York, etc., Tei. Co. v. 
Bennett 42 A. 769, 62 N.J.Law 742. 

60 C.J. p 410 note 7. 

24. Mo.—^Smedley v. St Louis, etc., 
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R. Co., 93 S.W. 296. 118 Mo.App. 
103. 

60 C.J, p 410 note 8. 

25. Del.—^Wagrner v. People’s Ry. Co., 
75 A 610, 23 Del. 393. 

26. 111.—Gross V. South Chicago 
City R, Co., 73 Ill.App. 217. 

27. Md.—Me ese v. Goodman, 176 A 
621, 167 Md. 658, 98 AL.R. 480. 

23. N.Y.—Stern v. International Ry. 
Co., 116 N.B. 769, 220 N.Y. 284, 2 
AL.R. 487. 

60 C.J. p 410 note 12. 

29. Me.—Cleveland v. Bangor St Rs 
Co.. 29 A 1005, 86 Me. 232. 

30. N.Y.—Stern v. International Ry. 
Co.. 115 N.B. 769, 220 N.Y. 284. 
2 AL.R. 487. 

60 C.J. p 410 note 14. 

Mode of construction as constituting 
nuisance see supra § 105. 
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hazardous and is negligent in not guarding the pole 
will not relieve the company, having knowledge of 
such hazard, of its duty to the traveling public,^! 
and, if the company fails to take the required pro- 
tective action, it is liable for the injury resulting.32 
The company is not, however, negligent in main- 
taining a pole outside of the curb on property owned 
by another quasi-public Corporation for its business 
where the latter refused permission to remove the 
pole or make any physical change of the surface of 
the ground and it was necessary to maintain a pole 
near where it was.^3 

§ 219. -Cars in Street 

Although a Street raliroad company Is Ifable for the 
resulting injury where It is negligent, it Is not a negli¬ 
gent obstruction for a company to allow its cars to stand 
on its tracks for a reasonable iength of time. 

Although a Street railroad company is liable for 
the resulting injury where it is negligent in allow- 
ing a car to stand in the street,^^ it is not a negligent 
obstruction for a Street railroad company to allow 
its cars to stand on its tracks for a reasonable 
Iength of time,^s such as on a spur track or switch 
for the purpose of allowing another car to pass,^® 
unless it is in violation of a statute or ordinance.^'^ 

§ 220. -Lubricant on Track 

A Street railroad company Is negligent when a lubri¬ 
cant Is placed on its raiis or the Street in such quantl- 
tles as to make the Street not reasonably safe for travel. 

Where a Street railroad company applies a lubri¬ 
cant to its tracks along a public Street so that its 
cars may pass around a curve more easily, it must 


• apply it so as not to endanger persons using the 
street,38 but the company is negligent therein only 
when the lubricant is placed on the raiis or the 
Street in such quantities as to make the Street not 
reasonably safe for traffic.^S 

§ 221. -Snow Piled in Street 

A Street railroad company, which vlolates its duty of 
exercising reasonable care in the removal of ice or snow 
by depositing and leaving the ice and snow in neediess 
and dangerous obstructions on the Street, is liable for 
injuries caused thereby to persons or animals. 

A Street railroad company has a right to remove 
ice and snow from its tracks so as to enable it to 
exercise its franchise;^® but in doing so, it is its 
duty to exercise reasonable care so to dispose of or 
distribute the removed ice and snow as not un- 
reasonably to interfere with the use of the Street by 
pedestrians and vehicles,^^ and this duty is some- 
times expressly regulated by statute or ordinance.^^ 
Except in so far as prohibited by statute or ordi- 
nance,^® the company may use a snowplow, electric 
sweeper, rotary brushes, or other similar apparatus 
for the purpose of removing the ice and snow,^^ 
and, having removed the snow, it is entitled to have 
the tracks left free thereof.^5 if the company 
violates this duty, by depositing and leaving the 
ice and snow in neediess and dangerous obstructions 
on the streets, it is liable for injuries caused there¬ 
by to persons or animals,^® or to adjacent property 
as by flowage,^^ and an injunction lies, at the suit 
of an abutting house owner, to enjoin a Street rail¬ 
road company from leaving snow which it removes 
from its tracks heaped up between them and plain- 
tifFs premises for a period longer than is reason- 


31. N.H,—Lovett v. Manchester St. 
Ry.. 159 A. 132. 85 N.H. 346. 

Notice of defect or obstruction see in¬ 
fra § 222. 

32. N.H.—^Lovett v, Manchester St. 
Ry., supra. 

33. N.y. —^Lanlgan v. Brooklyn 
Heights R. Co.. 110 N.Y.S. 30. 125 
App.Div. 622. 

34. N.Y.—Heywang v. Richmond 
Rys., 285 N.Y.S. 329. 247 App.Div. 
728. 

TTnllglLted car in middle of block on 
pnblic Street 

N.Y.—^Heywang v. Richmond Rys., 
supra. 

35. Cal.—^Michael v. Key System 
Transit Co.» 276 P. 591» 98 Cal.App. 
189. 

60 C.J. p 411 note 18. 


36. Del,—^Pord v. Charles Warner 
Co., 37 A. 39. 15 Del. 88. 

37. Wls,—^Mueller v. Milwaukee St. 
R. Co., 66 N.W. 914» 86 Wls. 340, 
21 D.R.A. 721. 

38. N.J,—Slater v. North Jersey SL 
R. Co., 69 A. 163, 75 N.J.Law 890, 
15 L.R.A.,N.S., 840. 

60 C.J. p 411 note 21. 

39. Conn.—^Barrett v, Connecticut 
Co., 81 A. 963, 85 Conn. 705. 

40. U.S.—^McDonald v. Toledo Con- 
sol. St R. Co.. Ohio. 74 P. 104, 20 
C.C.A. 322. 

60 C.J. p 411 note 23. 

41. Va.—^Newport News, etc.. R., etc., 
Co. V. Bradford, 40 S.B, 900. 100 Va. 
231. 

60 C.J. p 411 note 24. 

42. U.S.—^McDonald v. Toledo Con- 
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sol. st R. Co., Ohio, 74 P. 104, 20 C. 
aA. 322. 

60 C.J. p 411 note 25. 

43. Mass.—Ovlngton v. Liowell, etc., 
st R. Co., 40 N.H. 767, 168 Mass. 
440. 

60 C.J. p 411 note 26. 

44. N.Y.—Christopher, etc.. St R. 
Co. V. New York, 1 Abb.N.Cas. 79 
note. 

60 C.J. p 411 note 27. 

45. N.Y.—Christopher. etc.. St R. 
Co. V. New York, supra. 

60 C.J. p 411 note 28. 

46. N.H.—Smith v, Nashua St R. 
Co., 44 A. 133, 69 N.H. 504. 

60 C.J. p 412 note 29. 

47. Md.—Short v. Baltimore City 
Pass. R. Co., 50 Md. 73, 33 Am.R« 
298. 

60 C.J. p 412 note 30. 



§§ 221-223 


STREET RAILROADS 


83 C.J.S. 


ably requisite for taking it away;^^ but, wbere the 
snow has been removed with due care, the company 
is not liable>9 It has been held, however, that the 
company is not obliged to haul the ice or snow 
away,50 unless required by ordinance to do so,5i 
and no duty rests on the company to keep the space 
between its tracks free from ice and snow.52 

§ 222. Notice of Defect or Obstruction 

Generally, a Street railroad company is not llable 
for an injury caused by a defect or obstruction except 
where it has negiected some duty In that respect after 
it has had notice of the defect or obstruction. 

As a general rule, it is the duty of a Street rail¬ 
road company to make an exact and continuous in- 
spection of its tracks and equipment,53 and it is 
liable for injuries resuiting therefrom if it fails 
to use reasonable care and diligence to repair a de¬ 
fect or obstruction which it is its duty to anticipate 
and provide against,®^ or which is visible and has 
existed for such length of time as to charge it with 
knowledge which it would have acquired by proper 
inspection,^^ even though no complaint thereof 
was ever made to the company.56 The company is 
charged with notice of a defective condition which 
it has created;57 and, if a defect is visible, notice 
to the company is not necessary in order to make 
it liable for an injury caused thereby.53 It is not, 
however, liable for injuries caused by a defect or 
obstruction of which it has no knowledge and which 


* has occurred so recently that the company could 
not, in the exercise of ordinary care, have dis- 
covered and repaired it before the accidentes On 
the other hand, where the duty to remedy a defect 
in the Street immediately connected with the track 
is affirmative and absolute, notice is not necessary,60 
although such rule does not apply where the Street 
railroad is operated by a municipality.61 

§ 223. Approval of Officials or Compliance 
with Requirements as Excuse 

The fact that a Street railroad company has lawfui 
permission to operate, or that It has complied with the 
requirements of its charter or a municipal ordinance, wlll 
not reiieve the company from iiability for injuries caused 
by its failure to use due care in constructing and main- 
taining Its tracks and equipment. 

Although the fact that the company constructs and 
maintains its tracks in the manner required by 
ordinance cannot constitute negligence on its part,®^ 
and although the company is not liable where it" 
has constructed its tracks in accordance with the 
general plan supervised and approved by the mu- 
nicipality and it does not appear that there was any 
safer plan in common or known use,63 if a Street 
railroad company fails to use due care in construct¬ 
ing and maintaining its tracks and equipment in a 
reasonably safe condition for persons and vehicles 
using the Street or highway, it is not relieved from 
Iiability for injuries caused thereby by the fact that 
it has lawfui permission to operate its road,64 or 


48. N.Y.—^Prlme v. Twenty-Third St. 
R. Co., 1 Abb.N.Cas. 63. 

60 C.J. p 412 note 31—26 C.J. p 1015 
note 5 [a]. 

49. Mass.—Ovlngton v. Lowell, etc.. 
St. R. Co., 40 N.E. 767, 163 Mass. 
440. 

60 C.J. p 412 note 32. 

50. Md.—Short v. Baltimore City 
Pass. R. Co., 50 Md. 73, 33 Am. 
R. 298. 

60 C.J. p 412 note 33. 

Bl. N.T.—^Broadway, etc., R. Co. v. 
New York, 1 N.Y.S. 646, 49 Hun 
126. 

60 C.J. p 412 note 34. 

52. N.Y.—Silberstein v. Houston, 
etc., R. Co.. 22 N.B. 951, 117 N.Y. 
293. 

53. Mo.—^Reltel v. St. Louis Cable, 
etc., R. Co., 28 Mo.App. 657. 

N.Y.—Schlld V. Central Park, etc., R. 
Co.. 31 N.E. 327, 133 N.Y. 446, 28 
Am.S.R. 658. 

64. Ind.—Cltizens* St, R. Co. v. Mar- 
vU, 67 N.E. 921, 161 Ind. 506. 

60 C.J. p 412 note 37. 


Hazard reg,tilzlnsr protectlve actlon 
Trolley motorman's knowledge of 
city’s ezcavation of Street beside 
tracks and consequent diversion of 
trafflc to tracks was knowledge of 
trolley company, with respect to in¬ 
jury to motorist.—^Lovett v. Man- 
chester St. Ry.. 159 A. 132, 85 N.H. 
345. 

65. Pa.—^Bradwell v. Pittsburgh, etc., 
Pass. R. Co., 25 A. 623, 153 Pa. 105. 
60 C.J. p 412 note 38. 

6®i N.Y.—Schlld V. Central Park, 
etc., R. Co., 31 N.B. 327, 133 N.Y. 
446, 28 Am.S.R. 658. 

57. Cal.—^Burr v. United Rallroads 
of San Francisco, 169 P. 584, 173 
Cal. 211. 

60 C.J. p 412 note 40. 

58. N.Y.—Rockwell v. Third Ave. 
R. Co.. 64 Barb. 438, afflrmed 53 
N.Y. 626. 

60 C.J. p 412 note 41. 

59. Ala.—^Alabama Power Co. v. 
Lewls, 141 So. 229, 224 Ala. 594. 

60 C.J. p 412 note 42. 


60. N.Y.—Worster v. Porty-second 

Street, etc., R. R. Co., 60 N.Y. 203 
—^MacCormack v. Brooklyn & 

Queens Transit Corp., 40 N.T.S.2d 
718, 266 App.Div. 736, overrullng 
Verdacchi v, Brooklyn & Queens 
Transit Corp., 295 N.Y.S. 887, 261 
App.Div. 744. 

61. N.Y.—^D’Anna v. City of New 
York, 54 N.Y.S.2d 320, 269 App.Div. 
760. 

Notice of defect in Street with respect 
to munlcipality generally; 
Necesslty of notice see Municipal 
Corporatlons § 826. 

Proof of notice see Municipal Cor¬ 
poratlons § 938 b. 

62. Minn.—^McKillop v. Duluth St. R. 
Co., 55 N.W. 739. 63 Minn. 632. 

63. D.C.—^District of Columbla v. 
Caton, 48 App.D.C. 96. 

64. Me.—^Haynes v. Watervllle, etc.. 
St. R. Co., 64 A. 614, 101 Me. 336. 

60 C.J. p 412 note 43. 
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that in constructing and maintaining its road it has 
complied with the requirements of its charter or a 
municipal ordinance,®5 or with the pians, specifica- 
tions, and requirements of a commission appointed 
for that purpose,®® or by the fact that the tracks 
are constructed to the satisfaction of certain officers 
whose duty it is to pass on and approve them.®*^ 
Thus, if the company constructs its tracks at a 
grade, which at some time in the future is to be 
the grade of the Street, and such construction ren- 
ders the Street unsafe, it is negligence on the part 
of the company,®® unless it does so under direction 
of the proper authorities.®^ 

The rights of the public, after the granting of a 
license to a Street railway company to erect a pole 
in the Street, are govemed by the license, if the au- 
thority to erect and maintain the pole and box was 
exercised reasonably,*^® and, where the company 
does nothing not authorized by the license, it is not 
liable for injuries received by one who ran into 
it,*^^ even if without such license the pole would 
be a nuisance.*^^ However, it has been held that 
the company is not protected from liability based 


on the maintenance of a nuisance because the tracks 
in the Street were in accordance with the franchise 
granted to it by the municipality, as the municipali- 
ty, having no legal right to create and maintain a 
Street in such condition, could not authorize another 
to do so.*^^ 

Trolley ivire poles. Since acceptance by a Street 
railroad company of a license to locate trolley wire 
poles at the curb-does not eo instante revoke the 
prior authorization to locate center line poles,a 
center line pole authorized by the prior license is 
not illegally in the street.*^® 

However, the fact that a Street railroad com¬ 
pany has been granted permission to locate trolley 
poles in the Street does not relieve the company from 
liability for injury caused by negligently locating 
such poles without due regard for the safety of the 
public,*^® although it has been held that a company is 
not liable for an injury caused by the location of 
a pole where the company had no right to select 
the location, but placed it at a point pursuant to 
official command or approval,'^^ but there is also au- 
thority to the contraryj® 


4. COLLISIONS 


§ 224. Between Cars or Trains 

It Is the duty of streetear operators on Intersecting 
lines to use due care to avoid a collision when approach- 
Ing or passlng a Crossing. 

It is the duty of those in charge of streetears on 


intersecting lines when approaching, or passing, a 
Crossing of the two lines to exercise reasonable 
care, commensurate with the danger of the situa- 
tion, to avoid a collision,and a flagman’s signal- 
ing the motorman, approaching an intersection of 


65. Tex.—^Houston City St. R. Co. v. 
Delesdernier, 19 S.W. 366, 84 Tex. 
82 

60 C.J. p 413 note 44. 

66. 3Sr.T.—^Manson v. Manhattan R. 
Co.. 55 N.T.Super. 18, 8 N.T.St. 
118. 

60 C.J. p 413 note 45. 

67. Ala.—^Montgromery St. R. Co. v. 
Smith, 39 So. 757, 146 Ala. 316. 

60 C.J. p 413 note 46. 

68. Mlnn.-—McKillop v. Duluth St. 
R. Co., 55 N.W. 739, 53 Mlnn. 532. 

60 C.J. p 413 note 52. 

69. Pa.—^Miller v. Lehanon, etc.. St. 
R. Co., 40 A. 413. 186 Pa. 190. 

70. Mass.—Sawyer v. Boston Elevat- 
ed Ry. Co., 137 N.E. 648, 243 Mass. 
469. 

60 C.J. p 413 note 49. 

Trolley wire pole as obstruction gen- 
erally see eupra § 218. 

71. Mass.—Curran v. Boston Elevat- 
ed Ry. Co., 143 N.E. 821. 249 Mass. 


55—Sawyer v. Boston Elevated Ry. 
Co., 137 N.E, 648, 243 Mass. 469. 

72. Mass.—Curran v. Boston Blevat- 
ed Ry. Co., 143 N.E. 821, 249 Mass. 
55. 

Operatlon of Street railroads and acts 
incidental thereto as nuisance gen- 
erally see Nuisances § 67. 

73. Ohio.—^ICarle v. Cincinnati St. 
Ry. Co., 43 N.E.2d 762, 69 Ohio App. 
327. 

74. N.H.—^Lovett v. Manchester St. 
Ry., 159 A. 132, 85 N.H. 345. 

I^nplied xevocatioxL 
Authority for location of center 
line trolley pole was Impliedly revok- 
ed by later authorization for curb 
poles, but revocation becomes effec¬ 
tive when substitution is accomplish- 
ed.—Lovett v, Manchester SL Ry., 
supra. 

75. N.H.—^Lovett v. Manchester St. 
Ry.f supra. 

76. N.T.—Stern International 
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Railway Co., 220 N.Y. 284, 115 N. 
E. 759, 2 A.L..R. 487. 

60 C.J. p 413 note 44 [a] (5). 

77. Md.—Meese v. Goodman, 176 A. 
621, 167 Md. 658, 98 A.L.R. 480. 

Xnoreased traidc since advent of au- 
tomobile was held not to have con- 
verted safe Street, on which electric 
railway tracks were installed, with 
center poles between them, when only 
horse-drawn vehicles used Street, into 
traffle hazard and nuisance, in view 
of statute applying rules of road to 
all vehicles.—^Meese v. Goodman, su¬ 
pra. 

78- Me.—Cleveland v. Bangor St R. 

Co., 29 A. 1005, 86 Me. 232. 

60 C.J. p 413 note 44 [a] (2). 

79. 111.—Chicago City R. Co. v. Mc- 
Liaughlln, 40 Ill.App. 496, affirmed 
34 N.E. 796, 146 111. 353. 

60 C.J. p 413 note 65. 

Negligence of street railroad com¬ 
pany as proximate cause of injury 
see supra $ 212. 
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roads, to cross does not relieve the motorman from 
his duty of using reasonable care.^o Where neither 
of two Street railroad companies has any right, by 
usage or otherwise, of precedence at the intersec- 
tion of their roads, each company owes to the other 
the duty of exercising reasonable care, and has a 
right to assume that the other will fulfill its duty 
until apprised to the contrary;^! and, if one car 
has the right to the Crossing by arriving there first, 
the person in control of an approaching car is 
bound so to govem the movement thereof as that, 
whether the first car goes fast or slowly or even 
stops on the Crossing, he can stop his car before 
striking it.^^ Where, however, by statute or ordi- 
nance the cars of one company have a right of way 
over the cars of another company, such regulation 
should be recognized,^^ Jt is also the duty of the 
person in charge of a car which is approaching 
another car ahead on the same track to maintain 
such a distance from it, or so to reduce the speed 
of his own car, that he can stop it in time to avoidt 
a collision,^^ particularly where such precautions are 
expressly required by the rules of the company.86 

Passengers on cars of other companies. The high 
degree of care demanded from a carrier for the pro- 
tection of passengers on its cars, as discussed in 
Carriers § 678, is not demanded from a Street rail¬ 
road with respect to a passenger on the car of an¬ 
other company whose line crosses the line of the 
first mentioned company,^® and a company on whose 
car he is not a passenger is bound to use toward 
such person only reasonable and ordinary care un- 


' der the circumstances.*'^ In determining liability 
as between two different streetcar systems for in¬ 
juries to a passenger susfained in a collision of their 
respective cars, the right of way is not the control- 
ling factor, 88 but right of way is available as a de¬ 
fense only where the operator claiming it proceeded 
with due care.89 

Violation of ordinance regulating the right of way 
of cars of different companies is not necessarily 
negligence per se,^o but is merely evidence of negli- 
gence.8i 

§ 225. -At Steam Railway Crossings 

Persons in charge of a streetcar should use reason¬ 
able care to avoid a collision when approaching a grade 
Crossing of a steam railroad. 

It is the duty of the persons in charge of a street¬ 
car to use reasonable care to avoid a collision with 
an engine or train of a steam railroad which the 
Street railroad crosses at grade.®^ It is ordinarily 
the duty of such persons to stop the streetcar before 
reaching the steam railroad Crossing, and not to 
cross until an employee of the company has gone 
ahead to ascertain whether the way is ciear and, 
where there is more than one employee, has signaled 
the car to proceed,83 and, as discussed supra § 161, 
this duty is sometimes imposed by statute or ordi¬ 
nance, or by contract between the companies,®^ or 
by a custom,®5 or by instruction of the Street rail¬ 
road company.88 Where the duty is thus imposed, 
it should be exercised at crossings having gates and 


80. Mo.—Taylor v. Qrand Ave. R. 
Co.. 39 S.W. 88, 137 Mo. 363. 

81. U.S.—Metropolitan St. R. Co. v. 
Kennedy, N.T., 27 C.C.A. 136, 82 F. 
158. 

60 C.J. p 413 note 57. 

82. 111.—^Metropolitan R. Co. v. Ham- 
mett, 13 App.D.C. 370—Chicago City 
R. Co. V. McLaughlln, 40 111.App. 
496, affinned 34 N.E. 796, 146 111. 
353. 

83. Mich.—Becker v. Detroit Cltl- 
zens’ St R. Co., 80 N.W. 581, 121 
Midi. 580. 

60 C.J. p 414 note 59. 

84. N.Y.—Wynne v. Atlantic Ave. R. 
Co., 85 N.T.S. 1034, 14 Mlsc. 394, 
afflrmed 51 N.E. 1094, 166 N.Y. 702. 

60 C.J. p 414 note 60. 

85. Mlch.—^Holman v., Union St R. 
Co., 72 N.W. 202, 114 Mich. 208. 

60 C.J. p 414 note 61. 

S6. N.Y.—Sneider v. Second Ave. R. 
Co.. 30 N.E. 762. 133 N.Y. 583. 


87. Mo.—0’Rourke v. Lindell R. Co., 
44 S.W. 254, 142 Mo. 342. 

60 CJ. p 414 note 65. 

88. Cal.—Davte v. City and County 
of San Francisco, 114 P.2d 359, 45 
Cal.App.2d 443. 

Froceeding bliiidly luto Intersection 
With respect to liability of two dif¬ 
ferent streetcar systems for injuries 
sustained by passenger in collision of 
two streetcars, operator of one car 
cannot blindly and negllgently pro- 
ceed forward into intersection and 
cause a collision with another car 
merely because operator had a stat- 
utory or regulatory right of way.— 
Davis V. City and County of San 
Francisco, supra. 

89. Cal.—^Davls v. City' and County 
of San Francisco, eupra. 

90. Pa.—Connor v. Electric Traction 
Co., 84 A. 238, 178 Pa. 602. 

Ylolatlon of ordinancea generallsr see 
Negligence S 19. 
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91. Pa.—Connor v. Electric Traction 
Co., supra. 

Violation of ordinance as evldendng 
negligence generally see Negligence 
9 101 . 

92. Ind.—^Indianapolis Union R. Co. 
V. Waddington, 82 N.E. 1030, 169 
Ind. 448. 

60 C.J. p 414 note 69. 

93. Ohlo.-Cinclnnatl St. R. Co. v. 
Murray, 42 N.E. 696, 53 Ohio St 
570, 30 L,.R.A 608. 

60 C.J. p 414 note 70. 

94. Ga.—^Rome Ry. & Llght Co. v. 
Southern Ry. Co., 157 S.E. 627, 42 
Ga.App. 786. 

60 C.J. p 414 note 73. 

95. U.S.—Memphis St Ry. Co. v. Rll- 
nols Cent R. Co., Tenn., 242 F. 617, 
166 aC.A. 307. 

96. U.S.—^Memphis St. Ry. Co. v. 1111- 
nols Cent R. Co., supra. 
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watchmen the same as at other crossingSj^*^ even 
though there is but one employee on the car,^8 
but there is also authority to the contrary where 
there is only a single employee.®® If the view of 
such employee is obscured by dust and smoke, he 
must delay signalmg for a reasonable length of 
time to allow the dust and smoke to ciear away.^ 
On the other hand, in order that a Street railroad 
company may be liable for its negligence in this 
respect, it must appear that the injury was directly 
caused by such negligence.® A statute requiring all 
trains to stop within a certain distance when ap- 
proaching the Crossing of another railroad has no 
application to a Street railroad,® and does not apply 
to a Crossing of a railroad company and a Street 
railroad company,^ or make a streetcar company a 
railroad by the granting of permission to an inter- 
urban company to use its tracks.® 

§ 226. CoUisions with Animals or Vehicles 
in General 

A Street railroad Is liabfe for the fallure of Its 
motorman to use ordinary care to discover animals or 
vehicles on or near the tracks, and for injuries resufting 
from his fallure to use reasonable and ordinary care to 
avoid colliding therewith. 

A Street railroad is liable for the failure of its 
motorman to use ordinary care to discover animals 
or vehicles on or near the tracks, and for in¬ 
juries resulting from his failure to use reasonable 
and ordinary care to avoid colliding therewith,® or 


for injuries resulting to persons, animals, or other 
property, if through the incompetency, inattention, 
or carelessness of its servants a car collides with 
an animal or vehicle on the track ahead,*^ or with 
an animal or vehicle so near the track that the 
car could not pass without striking it.® A Street 
railroad company is not liable for the resulting in¬ 
juries, if the servants in charge of the car exercise 
ordinary care and prudence, and the collision is 
merely an accident;® or if a vehicle comes into 
danger at a period so shortiy before the accident 
that the motorman, exercising ordinary care, does 
not have a reasonable time in which to act,i® or in 
the face of imminent danger commits an error in 
judgment;^! and it has been held that the Street 
railroad is not liable if each party used due care,^^ 
or if each failed to use due care.^® 

A Street railway company is not liable for in¬ 
juries resulting from the contributory negligence 
of the injured person, as discussed infra §§ 263- 
287, or from some intervening independent cause 
but a Street railroad may be liable where its negli- 
gence concurs with the negligent act of an inde¬ 
pendent actor, which contributes directly to cause 
the injury,^® or if the injury was avoidable, not- 
withstanding contributory negligence, as considered 
infra §§ 288-295. The company is not liable for 
the failure of the motorman to keep a lookout where 
such failure does not contribute to the injury.^® 
Where an automobile, owned by a city and used by 
its superintendent of streets, was being taken to the 


97- Pa.—^Philadelphia, etc., H. Co, v. 

Boyer, 97 Pa. 91. 

60 C.J. p 415 note 76, 

98. Ohio.—Cincinnati St R. Co. v. 
Murray, 42 N.E. 696, 53 Ohio St 
670. 30 L..R.A. 608. 

60 C.J. p 416 note 77. 

99- Pa.—^Philadelphia, etc., R. Co. v. 

Boyer, 97 Pa, 91. 

60 C.J. p 415 note 78. 

L U.S.—Memphis St Ry. Co. v. Rll- 
nois Cent R, Co., Tenn., 242 P. 
617, 166 C.C.A. 307. 

2. Ohio.—Cincinnati St R. Co. v. 
Murray, 42 N.E. 696, 63 Ohio St 
670, 30 L.RJV- 608. 

S. 111.—^Jeneary v. Chlcago & Inter- 
urhan Traction Co.. 225 Ill.App. 122, 
affirmed 138 N.E. 203, 306 111. 392. 

4. m.—Jeneary v, Chicagro & Inter- 
urban Traction Co., supra, 

5, III.—Jeneary v, Chicagro & Inter- 
urban Traction Co., supra 


6. Del.—Garrett v. People’s R Co., 
64 A. 264, 22 Del. 29. 

60 C.J. p 415 note 86. 

7- Va—^Richmond Pass., etc., Co. v. 

Allen, 49 S,B. 666, 103 Va 632. 

60 C.J. p 416 notes 87, 88. 

8. N.J.—^Meyer v. Public Service Ry. 

Co., 89 A. 1004, 85 N.J.Law 461. 
N.T,—^Warren v. Union R Co., 61 N. 
T.S. 1009, 46 App.Div. 517. 

9- Ala—Mobile, etc., R Co. v. R O. 
Harrls, eta, Co., 84 So. 867, 17 Ala 
App. 354. 

60 aj. p 416 note 91. 

la Pa—Gordon v. Philadelphia 
etc., Co., 107 A. 811, 264 Pa 461. 

60 C.J. p 416 note 92. 

11« Ind.—^Indianapolls Traction, etc., 
Co. V. Howard, 128 N.E. 35, 190 Ind. 
97. 

12. Mass.—^Boyd v. Boston Elevated 
Ry. Co., 112 N.E. 607, 608, 224 Mass. 
199. 

60 C.J. p 416 note 94. 


13. Mo.—Wood V. Wells, 270 S.W. 
332. 

60 C.J. p 416 note 95. 

Beolprocal duty 

Where a motorist has stopped au¬ 
tomobile near streetcar tracks. the 
duty imposed on motorman of deter- 
miningr whether automobile is a suf¬ 
ficient distance from tracks to per- 
mit passagre of streetcar is no hlgrh- 
er than that on motorist.—Pollock v. 
Philadelphia Rapid Transit Co., 11 A. 
2d 665, 139 PaSuper. 256. 

14. Mo.—^De Moss v, Kansas City 
Rys. Co., 246 S.W. 566, 296 Mo. 526. 

60 CJ. p 416 note 97. 

Proximate cause of injury In general 
see supra § 212. 

15. Mo.—St. liouis Carbonatinff & 
Mfgr. Co. V. United Rys. Co. of St. 
Louis, 141 S.W. 904, 162 MoA.pp. 
18. 

60 C.J. p 416 note 98. 

16. Mo.—Theohald v. St. Louis 
Transit Co., 90 S.W. 354, 191 Mo. 
395. 

60 OJ. p 416 note 2. 
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garage after having taken a salesman to the horne 
of such superintendent for the purpose of transact- 
ing official business, it was not heing used in viola- 
tion of a law prohibiting the use of such automobiles 
without authority for a forbidden purpose, so as to 
affect the liability of a Street railroad when it was 
struck by the negligent operation of a streetcar, 
notwithstanding an unexecuted purpose of taking a 
third person horne on the chauffeur’s route to the 
garage.!*^ The liability of a Street railroad company 
where there is a collision between a local train and 
a vehicle will not be affected by the fact that the 
company operates interurban cars over the same 
track.^* 

Rear end colUsion. Ordinarily a streetcar motor- 
man is not bound to look out for those who may run 
into the rear of his car,^^ and to hold him to such 
a Standard of duty would seriously and unneces- 
sarily inter fere with streetcar traffic.^o If, however, 
the motorman should have perceived that the stop- 
ping of his car would imperii a following vehicle, 
he was under a duty to take due care to prevent 
damage.21 


§ 227. Nature and Extent of Liability in Gen¬ 
eral 

A Street railroad company and a third person may be 
Jointly and severaiiy iiabie for negiigence in which each 
participated. 

A Street railroad company and the owner of a 
vehicle with which a Street railroad car collides may 
be held jointly and severaiiy liable for injuries to 
a third person occasioned by the negiigence of the 
company and the owner.22 Where a nonnegligent 
guest is injured in a collision between the motor 
vehicle in which he is riding and a streetcar, due to 
the concurrent primary negiigence of the host and 
the motorman, both the host and the Street railroad 
company have been held liable.23 

§ 228. Duty and Care Required in General 

In the absence of Imposition of a different Standard 
by statute or ordinance, a Street raiiroad company is 
under a duty to exercise ordinary care to avold coiii- 
sion with an animal or other vehicle. 

In the absence of statutory or municipal regula- 
tions, a Street railroad company is under a duty to 
use ordinary care to avoid collision with an animal 
or vehicle,24 that is, such care as would be exercised 


17. Mass.—Fltzfferald v. Boston & 
N. St. R. Co., 101 KE. 1085. 214 
Mass. 435. 

18. Cal.—Callett v. Central Califor- 
nla Tractlon Co., 171 P. 984, 986, 36 
Cal.App. 240. 

60 C.J. p 417 note 5. 

19. 111.—Overstreet v. Illinois Pow¬ 
er & Light Corporation, 190 N.B. 
676. 356 111. 378. 

Rear end collision when swlnffing 
around curve see infra § 228. 

STLddeiL stop 

In absence of special circumstanc- 
es, Street railroad was not negligent 
because of sudden and unnecessary 
stopping of streetcar which was be- 
Ing followed by taxlcab which also 
came to sudden and unnecessary stop, 
whereupon milk truck which was fol¬ 
lowing taxlcab collided therewlth 
kllling passenger therein.—^Lutes* 
Adm*r v. Gray-Von Allmen Sanitary 
Milk Co., 72 S.W.2d 720, 254 Ky. 750. 

Walting for train to pass 

Street railway company owed no 
duty to anticipate that during a 
snow storm automobile driver might 
run into rear end of snow sweeper 
stopped at railroad Crossing to wait 
for passing of train.—Overstreet v. 
lUinois Power & Llght Corporation, 
190 N.E. 676. 356 111. 378. 


20. 111.—Overstreet v. Illinois Pow¬ 
er & Light Corporation, supra. 

21. Minn.—Nees v. Minneapolls St. 
Ry. Co., 16 N.W.2d 768, 218 Minn. 
532. 

Trolley runnlng into rear of vehicle 
ahead of it see infra § 234. 

Contlnnlxig or slgnallng 
If motorman suddenly stopped 
streetcar in intersection to accommo¬ 
date pedestrians wishlng to board 
car, and motorman should have per¬ 
ceived that such stopping of the car 
would imperii safety of vehicles im- 
mediately in the rear, it was motor- 
man*s duty elther to continue on to 
next regular stop, or, if he elected to 
stop withln intersection, to signal or 
otherwise wam such vehicles.—ITees 
V. Minneapolls St. Ry. Co., supra. 

22. Pa—^Hughes v. Pittsburgh 
Transp. Co., 150 A. 153, 300 Pa 55. 

Puerto Rico.—Hernandez v. San Juan, 
etc., Co., 4 Puerto Rico Ped. 138. 
Joint and several liability for negii¬ 
gence generally see Negiigence § 
102 . 

Streetcar and taxi 
Where a taxicab was negligently 
parked on the tracks of a Street rail¬ 
road, but where it could have been 
seen by the motorman of a streetcar 
which collided therewlth in time to 
have prevented a collision, even if he 
had been sllghtly observant, as to a 
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passenger Injured In such taxicab, the 
taxicab company and the Street rail¬ 
road were concurrently negligent and 
jointly and severaiiy liable.—Hughes 
V. Pittsburgh Transp. Co., 150 A. 163, 
300 Pa 55. 

23. Md.—United Rys. & Electric Co. 
of Baltimore v. State, 163 A. 90, 
163 Md. 313. 

24. Or.—^Harrlngton v. Portland 

Traction Co., 124 P.2d 715, 168 Or. 
548. 

Care and duty imposed by municipal 
ordinance see infra § 229. 
Regulation of Street rallroads see su¬ 
pra §§ 160-176. 

Continning duty 

Both streetcar motorman and au¬ 
tomobile driver are reQuired to do 
whatever is reasonably necessary to 
prevent the happenlng of an accident, 
and the duty of due care remains on 
a motorman at ali times as it re¬ 
mains on every other person in 
charge of any instrumentality which 
may be dangerous to human safety.— 
Voitasefskl v. Pittsburgh Rys. Co., 69 
A.2d 370, 363 Pa 220. 

Xntozlcated motorlst 
Streetcar motorman must exercise 
ordinary care to avold collision with 
a motorlst if the latter is in fact in- 
toxicated and in perii.—^Murray v. 
Kansas City Public Service Co., Mo., 
61 S.W.2d 334. 
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by a reasonably prudent man under like circum- 
stances.25 As a general rule ordinary care re¬ 
quires that the motorman of a car should keep a 
lookout ahead for animals or vehicles on or near 
the track,26 and keep the car under such control as 
will probably prevent a collision,27 and the motor¬ 
man cannot be relieved of his duty to keep a lookout 
by having it imposed on others,^® However, a motor¬ 
man has the right to assume that drivers of vehicles 
on the Street will use ordinary care,29 until he be- 
comes aware, or in the exercise of ordinary care 
should become aware, that a driver is in danger,20 
and, when a collision becomes imminent, he must 
exercise a degree of care commensurate with the 
circumstances of the particular case,2i using such 
means as a motorman fit for his job and intent on 
avoiding an impending perii would use to avoid a 

collision.22 

Although running a streetcar into a vehicle ordi- 
narily is negligence,33 negligence on the part of 
the company cannot be inferred from the mere fact 
that there was a collision between a car and an 
animal or vehicle, as discussed infra § 305. In gen- 
eral, no higher degree of care is required of the 
operators of a streetcar than is required of drivers 
of other vehicles thus, a Street railroad company 


is not required to exercise extraordinary precaution 
to avoid a collision,25 and it is not an insurer of 
safety.26 

Collision on private right of way, A Street rail¬ 
road company is not liable for damage resulting 
from a collision betv-^een its car and a vehicle of 
a trespasser, occurring on its own private right of 
way, unless caused by the wanton or will fui mis- 
conduct of the operator of its car.27 

Curves and turns. The rule of ordinary care does 
not require a motorman on rounding a cur\’e either 
to warn a vehicle driver that the rear of the street¬ 
car will swing out and overlap the Street,2S or to 
watch the vehicle as the streetcar continues its 
course,29 or to keep a lookout to the rear general- 
ly,49 and where he has stopped before starting 
around the curve and is unaware of a vehicle which 
has approached the rear of the streetcar, he is not 
negligent in starting the car without first deter- 
mining conditions at the rear of the streetcar.^^ On 
the other hand, where a motorman observes a 
vehicle and is charged with knowledge that unless it 
is moved the overhang of the streetcar will cause 
its rear to collide with the vehicle, it may be action- 
able negligence for him to proceed to round the 
curve while the vehicle remains too near the track,42 


25. U.S.—^Morrison v. City of De- 
troit. C.C.A.Mich., 140 F.Sd 626. 

Fla.—^Mlami Beach Ry. Co. v. Dohme, 
179 So. 166, 131 Fla. 171. 

60 C.J. p 417 note 12. 

26. Mo.—^Murphy v. St. Louis Public 
Service Co.. 244 e.W,2d 31, 362 Mo. 
772—^Murray v. Kansas City Public 
Service X^o., 61 S.W.2d 334. 

60 C.J. p 417 note 14. 

Duty to maintain lookout at road in- 
tersectlons see infra § 338. 

Conixnou-law duty 
Streetcar company had the com- 
mon-law duty, independent of vigil¬ 
ant watch ordinance of City, to exer¬ 
cise ordinary care in operation of 
streetcar upon or across the public 
streets of City, includlng the duty to 
observe vehicles on or near track.— 
Melton V. St. Louis Public Service 
Co., Mo.. 251 S.W.2d 663. 

Oncoming txafflc 

While a motorman Is required to 
maintain a lookout for oncoming traf- 
flc, he is not required to maintain 
such a lookout as would resuit abso- 
lutely in discovery and avoidance of 
collision with an automobile.—^Bill- 
ingsley v. Kansas City Public Service 
Co., 191 S.W.2d 331, 239 MoA.pp. 440. 


27. La.—Geismar v. Gaisser, 124 So. 
691, 12 La.App. 112. 

60 C.J. p 418 note 15. 

28. Ky.—Ohio Valley Mills v. Louis- 
ville Ry. Co., 182 S.W. 956,^ 168 Ky. 
758. 

29. Md.—Gltomir v. United Rys. & 
Electric Co. of BaJtimore City, 146 
A 279, 281, 157 Md. 464. 

60 C.J. p 418 note 18. 

30- Wash,—Tenor v. Spokane United 
Rys., 255 P. 947. 143 Wash. 541. 

31. Ala.—Alabama Power Co. v. 
Bass, 119 So. 625, 218 Ala. 586, 63 
AL.R. 1. 

60 C.J. p 418 note 20. 

32. Ala.—^Mobile Light & R. Co. v. 
Logan, 106 So. 147, 213 Ala. 672. 

33. Mass.—Riley v. Boston Elevated 
Ry. Co., 163 N.B. 752, 265 Mass. 176. 

34. Minn.—Wilson v, Minneapolis St, 
R. Co.. 77 N.W. 238, 74 Minn. 436. 

35. N.T.—^Heckmuller v. New Tork 
City R. Co., 104 N.T.S. 679. 54 Misc. 
541. 

60 C.J. p 418 note 25. 

36. N.T.—^Reardon v. Third Ave. R. 
Co., 48 N.T,'S. 1005, 24 App.Dlv. 163. 

37. Pa.—^De Rosa v, West Penn Rys. 
Co., 182 A. 101, 120 Pa.Super, 90. 
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38. Or.—Harrington v. Portland 

Traction Co., 124 P.2d 715, 168 Or. 
548. 

39- Or.—^Harringrton V. Portland 

Traction Co., supra. 

40. Ky.—^Louisville Ry. Co. v. Ray, 
124 S.W. 313. 

Wls.—^Ryan v. Milwaukee Northern 
Ry. Co., 203 N.W. 340, 186 Wls. 537. 

41- Or,—^Harrington v. Portland 

Traction Co., 124 P.2d 715, 168 Or. 
548. 

No duty to look to rear 
A streetcar motorman who was un¬ 
aware of presence of automobile at 
rear of streetcar had no duty to look 
to rear of streetcar after picking up 
a passenger and before starting 

around cur\^e, in order to determlne 
whether rear end of streetcar would 
strike the automobile when the rear 
end would swing out. so as to author- 
ize occupant of automobile to recover 
from streetcar company for injuries 
sustained when automobile was 
struck by rear end of streetcar.— 
Harrington v. Portland Traction Co., 
supra. 

42. R.I.—^Forbes v. United Electric 
Rys. Co., 144 A. 154, 49 R.I. 465. 63 
AL.R. 305. 
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and a motorman is negligent in attempting to pass 
a buggy on a curve when it is within range of the 
bumpers on the car, and the motorman has an op- 
portunity to see such fact.43 

When approaching a turn in the Street, the motor¬ 
man is under the duty to keep a lookout and have his 
car under reasonable control.^^ 

Motorman's illness. Where a streetcar motorman 
is suddenly stricken with illness rendering him un- 
conscious, and he had no reason to anticipate such 
an occurrence, he is not negligent when the street¬ 
car runs out of control and collides with an ani¬ 
mal or vehicle.^5 

Operation of streetcar backward without audible 
warning and without notice has been held negligence 
as a matter of law 46 

§ 229. Violation of Statute or Ordinance in 
General 

With respect to negligence In a colllslon, a violation 
of a duty Imposed by statute or ordinance on a Street 
rallroad company may constitute negiigence. 


With respect to negligence in a collision, a statute 
or ordinance may impose a higher degree of care 
on a Street railroad company than that required by 
common law>7 in determining whether the com¬ 
pany was negligent, the court may consider the du- 
ties prescribed by municipal ordinances,48 and the 
violation of a duty imposed by statute or ordinance 
may be evidence of negligence,46 or constitute neg¬ 
ligence per se.^0 

Coasting in Street A streetcar motorman is un¬ 
der no duty to anticipate that a person would violate 
an ordinance against coasting in the Street merely 
because the right exists to use the Street in a law- 
ful manner.6i 

§ 230. Speed in General 

A streetcar shouid be run at such a reasonable speed 
as wlll probably preclude a collision with an aninrial or 
vehicle, and what is a reasonable speed will in general 
depend on all the circumstances involved. 

A streetcar must be run at such a reasonable 
speed as will probably prevent collisions.52 In the 
absence of a statute or ordinance prescribing a 
maximum speed,® ^ what is a reasonable speed, with 


43. Mo.—^A-veritt v. Metropolitan St. 
Ry. Co., 131 S.W. 752, 151 Mo.App. 
265. 

44. Ky,—Smlth v. Ohio, etc., Ry. Co., 
3 S.W.2d 604, 223 Ky. 311. 

45. B.C.—Thomas v. Capital Transit 
Co., Mun.App., 83 A.2d 584. 

BTuminsr ihronffli red liglit Is not 
neglisrence where it happens because 
of sudden and unanticipated illness 
of the motorman rendering him un- 
conscious.—Thomas v. Capital Trans¬ 
it Co., supra. 

46. Cal.—Adamson v. City and Coun- 
ty of San Prancisco, 225 P. 876, 66 
Cal.App. 256. 

47. Mo.—Campbell v. St Louls Pub¬ 
lic Service Co., App., 35 S.W.2d 49. 

“Vigilant watch’* ordinances see su¬ 
pra § 197. 

48. U.S.—Snider v. Sand Springs Ry. 
Co., C.C.AOkl., 62 F.2d 635. 

Rlglit of way 

With respect to issue of motor- 
man’s negligence in colliding with 
bus, fact that streetcars run on rails 
and that ordinance gives streetcars 
right of way over other vehi cies must 
be considered.—Snider v. Sand 
Springs Ry. Co., supra. 

Blght-haad role jwmM.tjfrtn.i under 
factB 

In actlon by automobile guest 
against owner of trolley bus for inju¬ 


ries sustained in collision between 
automobile and bus when automobile 
crossed over onto Its left side of 
Street, and bus driver, to avoid colli¬ 
sion, drove onto his left side of 
Street, and automobile then crossed 
over to its right side of the Street 
and struck bus at an angle of forty- 
flve degfees, statutes requiring the 
operation of vehicles on the rlght- 
hand side of the highway have no 
application.—^LaVigne v. Portland 
Tractlon Co.. 170 P.2d 709, 179 Or. 
221 . 

46. Mlnn.—^Rogers v. Minneapolis 
St Ry. Co., 16 N.W.2d 516, 218 
Minn. 454. 

Mo.—Abernathy v. St Louls Public 
Service Co., 240 S.W.2d 914. 

Paliure to oomply with penal or- 
dlnanoe relatlng to the operation of 
streetcars in a city, and providlng 
for the punlshment of a violation 
thereof, is negligence.—^Denver City 
Tramway Co. v. Carson, 123 P. 680, 21 
Colo.App. 604. 

Fassing sohool 

Statute regulring driver of vehicle, 
including streetcar, to use extreme 
care in passing publlc hospital, flre- 
house, or school was applicable where 
trolley car Crossing school drlveway 
struck automobile conveying student 
and members of his family and his 
escort to state teachers' college to 
enable student to attend school dance, 
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as against contention that statute 
applied only while school was in ses- 
sion and protected only persons of 
school age entering and leaving Pub¬ 
lic school in large numbers.—Trent 
V. International Ry. Co., 290 N.T.S. 
915, 249 App.Dlv. 17. afElrmed 7 N.E. 
2d 725, 273 N.T. 622. 

£ack of lookout 

Violation of ordinance requirlng 
that, when a car is in charge of one 
man, he shall be stationed on the 
front end can be relied on an act 
of negligence, as where an automo¬ 
bile was struck by the foremost of 
several dat cars being puahed by an 
electric engine from behlnd, with no 
one on such dat cars observing a 
lookout.—Oswald v. Utah Light & 
Ry. Co., 117 P. 46, 39 Utah 245. 

60. Mo.—^Raymore v. Kansas City 
Public Service Co., App., 141 S.W. 
2d 103. 

51, lowa.—Sturm v. Tri-City Ry. 
Co., 178 N.W. 525, 190 lowa 387. 

60 C.J. p 419 note 28. 

52. Cal.—Phillips v. Pacific, etc., Ry. 
Co., 252 P. 628, 629, 80 CalApp. 
641. 

60 C.jr. p 419 note 32. 

Care required as to speed in general 
see supra §5 198-201. 

63. Wis.—Campanelll v. Milwaukee 
Blec. Ry. & Transport Co., 8 N.W. 
2d 390, 242 Wis. 505. 
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respect to liability for collisions, must be determined 
from a consideration of ali the surrounding circum- 
stances.5^ As a general rule, a streetcar motorman 
should not operate his car at such a rate of speed 
that it cannot be stopped within the limit of his 
Vision, 55 and ordinary care requires a motorman to 
slow up if by doing so he can avoid a collision.55 
Although the Street railroad is liable for injuries 
resulting from a negligent rate of speed,5^ there 
can be no recovery predicated on an excessive rate 
of speed unless such speed was the proximate cause 
of the injury, as discussed supra § 212. No re¬ 
covery may be had unless the person injured used 
ordinary care to avoid the injury, 58 and it seems 
that the Street railroad is not liable if both the 
motorman and the driver of a vehicle with which 
a streetcar collided were running at a negligent 
rate of speed.59 

Operation of an interurban car or a streetcar at 
a speed in excess of the limit authorized by a stat¬ 
ute or ordinance is ordinarily negligence,®*^ but the 
speed of a streetcar may be negligently excessive 
although not exceeding the legal limit.®! Violation 
of a statute or ordinance as to rate of speed has 
been held to be evidence of negligence,®^ or prima 
facie negligence,®8 although such ordinance imposes 
a penalty for its violation,®^ and it has also been 
held that the violation of such a statute or ordi¬ 


nance may constitute negligence per se.®5 It has 
further been held that one injured in a colli sion 
with a streetcar can rely on an ordinance limiting 
the speed of streetcars, although he did not know 
of it.®® 

Violation of company rule. The violation by a 
streetcar motorman of a company rule to run slow- 
ly at a certain point does not of itself give an in¬ 
jured person a right of action.®^ 

§ 231. Animals or Vehicles Crossing Track in 
Front of Car 

A motorman must use due care to controi his car 
and avoid a collision with an animal or vehicle Crossing 
the streetcar track. 

A motorman is under a general duty, applicable 
when an animal or vehicle crosses the track in 
front of him, to have his car under such controi 
that it can be stopped in any situation that may rea- 
sonably arise under the existing circumstances.®® 
After a motorman discovers, or, in the exercise of 
ordinary care, should discover, a vehicle attempting 
to cross the track in front of the car, he is bound 
to use every degree of care in his power, consistent 
with the safety of his passengers, to avoid in¬ 
jury,®® according to the authorities on the ques- 


■nrackleM trolley 

Althougrh a trackless trolley car 
Is not a “motor vehicle" within mean- 
ing of statute relating to the opera¬ 
tion of motor vehicles, the lawful 
speed of such trolley car is flxed by 
statute providing that speed of trol¬ 
ley car should not exceed that at 
which motor vehicles may be law- 
fully operated in the same area.— 
Campanelli v. Mllwaukee Elee. Ry. & 
Transport Co., supra. 

64. Ind.—Carson v. Perkins, 29 N.B. 

2d 772, 217 Ind. 643. 

Md.—Gross v. Baltimore Transit Co., 
64 A.2d 147, 192 Md. 278. 

Mo.—^Byram v. Bast St. Louis Ry. 

Co., App., 39 S.W.2d 376. 

Ohlo.—Acker v. Columbus & Southern 
Ohlo Elee. Co., App., 60 N.E.2d 932. 

Ope& coTUitry 

A streetcar company is not re- 
strlcted in the speed of its cars which 
traverse sectlons of comparatively 
open country to the same degree as 
when operating cars within the con¬ 
fines of a congested city area—^Balti- 
more Transit Co. v. Liewls, 199 A. 879, 
174 Md. 618. 

55. Mich.—^F*ischer v. Mlchlgan Ry. 

Co., 169 N.W, 819, 203 Ml^ 668. 

60 C.J. p 419 note 33, 


56. Ind.—^Indianapolis, etc., Co. v. 
Howard, 128 N.E. 35, 190 Ind. 97, 
followed in Indianapolis, etc., Co. 
V. Smith, 128 N.E. 38, 190 Ind. 698. 

57. Pa—^Breary v. Traction Co., 6 
PaDist. 95. 

60 C.J. p 419 note 35. 

58. Mo.—Campbell v. St. liouis 
Transit Co„ 99 S.W. 58, 121 Mo.App. 
406. 

59. Mo.—‘Wood V. Wells, 270 S.W. 
332. 

60- Ind.—^Unlon Traction Co. of In- 
diana v. Wynkoop, 164 N.B. 40, 90 
IndA.pp. 331. 

60 C.J. p 419 note 38—45 C.J. p 718 
note 36. 

61. Cal.—Carey v. Pacific Gas & 
Electric Co., 242 P. 97, 75 Cal.App. 
129. 

60 C.J. p 419 note 39. 

62. Va—^Norfolk & P. Traction Co. 
V. Forrest's AdmX 64 S.E. 1034, 
109 Va 668, 

60 C.J. p 420 note 47. 

63. 111.—^Fogelsong v. Peoria By., 
etc.. Co., 203 I11.APP. 546. 

60 C.J. p 420 note 49. 
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64. Va—^Norfolk & P. Traction Co. 
V. Porrest^s Adm*x, 64 S.E. 1034, 
109 Va 668. 

65. U.S.—^Puget Sound Electric Ry. 
V. Benson, Wash., 253 F. 710, 165 
C.C.A. 304. 

60 C.J. p 420 note 46. 

66. Mo.—Speer v. «Southwest Mis- 
souri R. Co.. 177 S.W. 329, 190 Mo. 
App. 328. 

67. Tex.—Southern Traction Co. v. 
Wilson, CIvAlpp., 187 S.W. 536, re- 
versed on other grounds 234 S.W. 
663, 111 Tex. 361. 

Ellect of violation of company rule 
with respect to speed in general 
see supra S 201. 

68. Pa.—Sexauer v. Pittsburgh Rys. 
Co., 157 A. 603, 305 Pa. 319—Turner 
V. Philadelphia Rapid Transit Co., 
170 A. 382, 111 PaSuper. 439. 

69. Ala.—^Mobile Llght & R. Co. v. 
Thomas, 80 So. 693, 16 AlaApp. 629. 

60 C.J. p 421 notes 60-62. 

Malwtenanoe of safe dlstance 

Motorman of trolley car, havlng 
observed and permitted plaintllTs 
truck to pass In front, had duty to 
maintain safe distance from plain- 
tliTs tru<^—Tumer v. Philadelphia 


83 C.XS.—23 
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tion, such as slackening his speed'^0 or stopping 
the car and, if unable to stop the car, he is stili 
under the duty of checking its speed;'^^ and, if a 
motorman assumes to nin his car at an excessive 
rate of speed, he cannot be excused from his duty to 
give such warning as is commensurate with the in- 
creased hazard^^ A motorman is not warranted 
in assuming that the driver of a vehicle will refrain 
from Crossing the tracks in view of the car,74 and 
cannot disregard the possibility of a motorist^s Cross¬ 
ing the track to enter a private way at right angles 
to the highway on which the track is laid.'^^ Signal- 
ing a motorist to come ahead, and then failing to 
give him sufficient time to cross the track, consti- 
tutes negligence on the part of the motormanJ® 

On the other hand, the rule as to the degree of 
care required of a motorman when approaching a 
Street Crossing, discussed infra § 238, does not ap- 
ply to cars approaching a vehicle between Street 
crossings where it appears that the driver will ha ve 
no occasion to drive across the tracks 
where there is nothing to cause the motorman of a 
moving streetcar to apprehend that a person driv- 
ing ahead of him will attempt to cross the track, 


he need exercise only reasonable care,^» to be 
measured by the apparent situation and the dan- 
gers naturally to be expected under the circumstanc- 
es and a Street railroad company is not liable if 
the motorman did everything possible to avoid in- 
jury.80 A motorman who sees the driver of a ve¬ 
hicle proceeding along the track without Crossing at 
the usual place, in the absence of anything to warn 
him,81 may assume, in the exercise of reasonable 
care, that such driver does not intend to cross,8^ 
and, therefore, need not hold his car in such good 
control as if he saw such driver approaching a 
crossing.83 Where a person in charge of a vehi¬ 
cle has safely crossed, the motorman is justified in 
assuming that such person will keep at a safe dis- 
tance from the track until the car has passed.84 The 
distance the car runs after colliding with a vehicle 
Crossing the track has a bearing on the question of 
speed and proper control,85 but the question of speed 
is material only when it is the direct and proximate 
cause of the injury, as discussed supra § 212. 

A motorman is not negligent when a collision oc- 
curs before he has reason to suspect danger;86 
and, if an automobile attempts to cross the tracks 


Rapid Transit Co., 170 A. 382, 111 Pa. 
Super. 439. 

Motorist not arolxLg' to stop 

Streetcar operator who saw that 
motorist was not goingr to stop short 
of streetcar tracks was confronted 
with a situation which required him 
immediately to use ordinary care to 
prevent the collision.—Ramei v. 
Kansas City Public Service Co., Mo. 
App., 187 S.W.2d 492. 

70. Pa.—Sexauer v. Pittshurgh Rys. 
Co., 167 A 603, 306 Pa. 319. 

60 C.J. p 421 note 64. 

71. Pa.—Word v. Lakeside R. Co., 20 
Pa.Co. 494. 

60 C.J. p 421 note 66. 

Ordinary care 

Motorman must exercise ordinary 
care to stop streetcar and avoid col¬ 
lision as soon as he sees, or in exer¬ 
cise of ordinary care should see, that 
motorist is going to drive across 
track in front of streetcar.—Harting 
V. East St. Liouis Ry. Co., Mo.App., 
81 S.W.2d 973. 

72. RT.—Wagner v. Metropolitan 
St. R. Co., 80 N.T.S. 191, 79 App. 
Div. 591, afflrmed 68 N.B. 1126, 176 
N.Y. 610. 

60 C.J. p 422 note 66. 

73. Wash.—^Peterson v. Qeattle Elec¬ 
tric Co., 128 P. 660, 71 Wash. 349. 


74. Va.—^Virginia Ry. & Power Co. 
V. Meyer, 84 S.E. 742, 117 Va. 409. 

60 C.J. p 422 note 68. 

75. Mass.—^Marturano v. Eastern 
Massachusetts St. Ry. Co., 27 N.B. 
2d 989, 306 Mass. 231. 

76. 111.—Jacohs V. Illinois Terminal 
Co., 262 111.App, 481. 

77. Me.—^Malia v. Lewlston, A. & W. 
St. Ry. Co., 77 A. 641, 107 Me. 96. 

60 C.J. p 420 note 52. 

78. 111.—Eastman v. Chicago Rys. 
Co„ 209 IlLApp. 667. 

N.J.—Conrad v. Ellzabeth, etc., R. 
Co., 68 A. 376, 70 N.J.Law 676. 

79. 111.—Eastman v. Chicago Rys. 
Co., 209 IlLApp. 667. 

60 C.J. p 420 note 54. 

80. Pa.—Kane v. People*s Passenger 
R. Co., 37 A 110, 111, 181 Pa. 53. 

60 C.J. p 420 note 65. 

81. Ala.—^Birmingham, R., etc., Co. 
V. Clarke, 41 So. 829, 148 Ala. 673. 

111.—Sabo V. Aurora, etc., R. Co., 183 
IlLApp. 34. 

82. R.I.—^Hunt v. Union R. Co., 89 
A 714. 

60 C.J. p 420 note 67. 

Fresnmptlon that motorist wlU stop 
Streetcar motorman could pre- 
sume motorist would stop before 
reaching danger zone, If there was 
nothing in movement of automobile 
or in driver's action to indicate con- 


trary.—Jordan v. St. Joseph Ry., 
Light, Heat & Power Co., Mo., 38 S.W. 
2d 1042. 

Snfflolent room on highway 
Where streetcar track entered 
highway from private right of way 
and continued only eighteen Inches 
from right edge of highway, leavlng 
more than enough room to left of 
track for lane of traffic, motorman 
owed no duty to occupants of auto¬ 
mobile turning Into path of streetcar 
until automobile approached so close 
to point where track entered on high¬ 
way, and under such circumstances, 
as to indicate that it would be drlven 
on track instead of portlon of high¬ 
way to left of track.—Steuernagel v. 
St. Louis Public Service Co., App., 
202 S.W.2d 616, afflrmed 211 S.W.2d 
696, 367 Mo. 904. 

83, 111.—Mullen v. Johnson, 196 Hl. 
App. 303. 

84, U.S.—Nein v. La Crosse City R. 
Co., Wis., 92 P. 86, 34 C.C.A 224, 

60 C.J. p 421 note 59. 

85, Pa.—^Kuhns v. Constoga Trac- 
tion Co., 138 A 838, 290 Pa, 303. 

86, Mich.—^Kneeshaw v. Detroit 
United Ry., 136 N.W. 903, 169 Mich. 
697. 

60 C.J. p 422 note 74. 

Skid 

A streetcar motorman is not bound 
so to control streetcar as to avoid 
injury to a vehicle which mlght sud- 
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when the car is so near that, although it was under 
control, he could not stop it in time to prevent a 
collision, the company is not negligent.^^ The op¬ 
erator of a Street railroad vehicle may assume that 
other vehicles will be run at a lawful rate of speed,^^ 
and, imtil such time as risk of collision becomes 
imminent, may assume that an approaching vehicle 
will wait for the streetcar to pass before coming 
onto the tracks.^® However, it has been held that 
ordinary care is not sufficient,and that a motor- 
man cannot wait until the danger becomes mani- 
fest,®i and, when driving at such speed that he can¬ 
not stop the car on seeing a vehicle Crossing the 
track, he cannot excuse himself by showing that 
he used the utmost effort to stop after seeing such 
vehicle.92 

Although a Street railroad may run its cars singie 
or in trains,®3 must do so with due regard for the 
safety of those who have occasion to cross the 
track in driving out from yards of houses situated 
along the track.^^ Where one driving a team of 
horses tumed on the track to cross it, and was 
struck by a car going at a speed in violation of an 
ordinance, he could recover although he failed to 
look before so Crossing, where it is in evidence that 


th§ collision would not have occurred if the car had 
been running at a speed within such ordinance.® ^ 

Sounding gong. Ordinarily a motorman is not 
required to sound the gong continuously in the mid- 
dle of the block,®® or until he sees, or should have 
seen, that one on either side of the track indicated 
a purpose to cross, or approached dangerously 
near,®"^ but, when he sees a vehicle attempting to 
cross the track in front of him, he is under a duty 
to signal his approach.®^ Where there was a colli¬ 
sion with an automobile Crossing the track, and 
there is evidence tending to show that the motor¬ 
man of the streetcar violated an ordinance requir- 
ing him to sound the bell, if the ordinance was 
violated, such violation is negligence on the part 
of the Street railway.®® Failure to sound the gong 
is not important, however, where one injured in a 
Crossing collision had knowledge of the approach of 
the car,i or where the sounding of the gong could 
not have prevented the accident.^ Where a motor¬ 
man sees a vehicle standing in his path and time 
permits, he should take such measures as may be 
necessary to avoid collision, and merely sounding 
his gong while proceeding at high speed does not 
suffice.® 


denly skid Into the path of the street¬ 
car.—Hamley v. Pittsburgh Rys. Co., 
28 A.2d 911, 345 Pa. 380. 

SnddeiL tam 

Where motorlst pulled to right off 
higrhway onto flrst set of streetcar 
tracks to avoid head-on collision, op¬ 
erator of streetcar on second set of 
tracks was not required to anticipate 
that motorlst would seek to pass over 
second set of tracks rather than re- 
tum to hlghway, and streetcar com¬ 
pany was not liable for accident re- 
sultlnfir when motorlst turned sud- 
denly onto second set of tracks In 
front of on-comingr streetcar.—Strot- 
sky V. Sastern Massachusetts St. Hy. 
Co., 198 N.E. 648, 292 Mass. 378. 

87- U.S.—^West Helena Consol. Co. v. 
McCray, Ark.. 256 F. 753, 168 C.C. 
A. 99, certiorari denied 39 S.Ct. 
494, 250 U.S. 644, 63 L.Ed. 1186. 

88. Ohio.—^Plummer v. Peoples 

Transit Co., App., 104 N.E.2d 76. 

TtoUey hos cominfiT ont of loop 
Operator of trolley bus, which was 
coming: out of a bus loop and was 
moving: into left lane of more re¬ 
mote half of Street when bus collid- 
ed with plalntiff's automobile which 
was traveling: on such half of Street, 
could assume that vehicle traveling: 
in direction plaintiff was traveling: 
was being: operated at a lawful rate 


of speed.—Plummer v. Peoples 
Transit Co., supra. 

89. W.Va.—^Wllson v. Co-op. Transit 
Co., 30 S.E.2d 749, 126 W.Va. 943. 

90- Tex.—^Austin, etc., Ry. Co. v. 
Faust. 133 S.W. 449, 63 Tex.Civ. 
App. 91. 

91. Tex.—Qalveston Electric Co. v. 
Antonini, Civ.App., 152 S.W. 841. 

60 C.J. p 422 note 77. 

92. Mo.—Williams v. Kansas City 
Elevated Ry. Co., 131 S.W. 115, 149 
Mo.App. 489. 

93. Me.—^Butler v. Rockland, etc., St. 
a Co., 58 A. 775, 99 Me. 149. 105 
Am.S.R. 267. 

94- Me.—^Butler v. Rockland, etc., St. 
R. Co., supra. 

95. U.S.—^Hays V. Tacoma R., etc., 
Co.. C.C.Wash., 106 F. 48. 

Proximate cause with respect to: 
Contrlbutory negrligence see infra 5 
287. 

Negligence s%e supra § 212. 

96. Mich.—Champaign v. Detroit 
United Ry.. 148 N.W, 201, 181 Mich. 
672. 

Duty to sound gong under adverse 
weather conditions see infra § 240. 

97. Mich.—Champaign v. Detroit 
United Ry., supra. 
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98. Ky.—Prlce v. Kentucky Traction 
& Terminal Co., 269 S.W. 303, 207 
Ky. 332. 

60 C.J. p 421 note 63. 

99. Va.—^Virginia Ry. & Power Co. v. 
Wellons, 112 S.E. 843, 133 Va. 350. 

60 C.J. p 422 note 85. 

1- R.I.—^Hunt V. Union R. Co., 89 A. 
714. 

2. Pa.—Cox V. Wilkes-Barre Ry. 
Corp., 17 A.2d 367, 340 Pa. S54. 

Motorisfs loss of control 

Where automobile wheel struck a 
rut within and parallel to trolley car 
track, and as automobile reached end 
of rut it skidded across track and on¬ 
to an adjoining track where it was 
struck, while it was stili in motion, 
by an oncoming trolley car, the fail¬ 
ure of the motorman to give warning 
of the approach of the cai* did not 
constitute negligence, so as to render 
Street railroad company liable for 
death of automobile passenger result- 
ing from injuries sustained in the 
collision, especially since driver of 
automobile had knowledge of the ap¬ 
proach of the car, and since driver 
having lost contro-1 of movement of 
automobile would not have been aJd- 
ed by the giving of a warning,—Cox 
V. Wilkes-Barre Ry. Corp., supra. 

3« Pa.—Sexauer v. Pittsburgh Rya 
Co., 157 A. 603, 305 Pa. 319. 
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Negligence in starting. It is negligence to start 
the car while a person is driving across the track a 
short distance away in front of the car.^ 

§ 232« Passing Animals or Vehicles 

The duty to exercise due and reasonabfe care reste 
on a motorman in respect of vehicles passing him or 
which he is passing. 

The duty to exercise due and reasonable care 
rests on a motorman with respect to a vehicle 
passing the car,^ or a vehicle which the car is 
passing.® However, the motorman may assume that 
the driver of a vehicle will leave the track to per- 
mit the free passage of the car,*^ especially when 
waming has been given;® and, where he is run- 
ning parallel to a moving vehicle, he may assume 
that it will not cross his track,® and, although run- 
ning at an excessive rate of speed, that a vehicle 
at the side of the track and out of the range of 
danger will not be moved in the direction of the 
passing carji® but the question of whether notice 
was given of the approach of a car is immaterial 
when the driver of a vehicle knows that it is ap- 
proaching.il Although a motorman*s error in judg- 
ment in passing a vehicle may under some circum- 
stances be actionable negligence,i® he is not re- 
quired to anticipate the unexpected swerving of a 


vehicle after it has tumed out sufficiently to enable 
the car to pass,!® or that a vehicle will be driven 
into the car after the front part has safely passed;i4 
and, where injury results from an unexpected cause 
not reasonably to be anticipated, the streetcar 
company is not responsible.i® 

§ 233. Meeting Animals or Vehicles 

On meeting an animal or vehicle the motorman of a 
streetcar must exercise care commensurate wlth the 
circumstances. 

When meeting a vehicle, the motorman of a 
streetcar must exercise the reasonable care of an 
ordinarily prudent person according to the circum¬ 
stances,!® and it has been held that a motorman owes 
a greater duty of care to avoid injury to the occu¬ 
pant of a vehicle approaching from the opposite di¬ 
rection on the same track than in a case where the 
approaching vehicle is entirely on the road beside 
the trach.!*^ Where an animal or vehicle is ap¬ 
proaching the car or track, the motorman should 
stop his car if necessary to avoid a collision,!® and 
he is under the duty of having the car under such 
control as will permit it to be stopped in time to 
prevent such collision,!® and has no right to wait 
before stopping xmtil the vehicle is actually on the 
tracks.2® 


4. N.T.—^Relgrelman v. Thlrd Ave. R. 
Co., 29 Ni.T.S. 299, 9 Mlsc. 61. 

5. Mass.—Rlley v. Boston, etc., Ry. 
Co., 163 N.E. 752, 265 Mass. 176. 

60 C.J. p 423 note 88. 

6. Me.—^Fickett v. Lewiston, etc., St. 
Ry., 86 A. 1067, 110 Me. 267. 

60 C.J. p 423 note 89. 

Parked vehicles see infra 8 235. 

7. Mo.—Gessner v. Metropolitan St. 
Ry. Co., 119 S.W. 628, 137 Mo.App. 
47. 

8. N.T.—^Robinson v. Crosstown St. 
R. Co., 103 N.T.S. 68, 69. 118 App. 
Div. 643. 

60 C.J. p 423 note 92. 

9. Mo.—^Robb V. St, Louis Public 
Service Co., 178 S.W.2d 443, 352 Mo. 
566. 

As to hraUngr 

Where streetcar and automobile 
were running: parallel to each other, 
motorman was not reguired to apply 
the brakes until he saw or should 
have seen that the automobile would 
likely cross his path.—^Robb v. St. 
Louis Public Service Co., supra. 

10. Mo.—^Farrer v. Metropolitan St. 
Ry. Co.. 165 S.W. 439. 249 Ma 210. 


11. IT.T.—Roblnson v. Crosstown St. 
R. Co.. 103 N.T.S. 68, 118 App.Div. 
543. 

12^ Mo.—Johnson v. Springfleld 

Traction Co.. 163 S.W. 896, 178 
Mo.App. 445. 

60 C.J. p 423 note 96. 

13. 111.—^Blshop V. Chicago Rys. Co., 
216 IlLApp. 163. 

60 C.J. p 423 note 96. 

14. N.Y.—Schneiders v. Central 
Crosstown R. Co., 87 N.T.S. 463. 

60 C.J. p 423 note 97. 

15. Pa.—Reidel v. PhllaAelphia Rap- 
id Transit Co.. 167 A. 36, 103 Pa. 
Super. 337. 

Door openlng as oar passed 

If rear door of truck standing near 
tracks opened after streetcar had be- 
gun to pass, operator of streetcar, 
having no notice that door might 
then open, was not Uable.—^Reidel v. 
Philadelphia Rapid Transit Co., su¬ 
pra. 

16. Ky.—Public Service Co. of Indi- 
ana v, Schneider*s Adm’r, 86 S.W. 
2d 676, 260 Ky. 334, 102 A.Ii.R. 712. 

60 C.J. p 423 note 99. 

XnabUlty to pass parked car 

(1) A motorman operatlng a 
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streetcar on a track In the middle of 
a Street has the duty to observe 
parked automobiles and to know that 
an approaching automobile cannot 
pass a parked automobile wlthout 
Corning on the streetcar track.—Eng- 
lish V. Georgia Power Co., 17 S.E.2d 
891, 66 Ga.App. 363. 

(2) Motorman was under duty to 
see trafflc enterlng Street, observe 
parked automobiles. and to know ap¬ 
proaching truck could not pass park¬ 
ed automobiles wlthout comlng onto 
tracks.—^Pasano v. Philadelphia Rap¬ 
id Transit Co.. 169 A. 219, 104 Pa. 
Super. 124. 

17. Ohio.—Cleveland Ry. Co. v. Dur¬ 
alia, 165 N.E. 358, 361, 30 Ohio APP. 
389. 

60 C.J. p 423 note 1. 

18. N.T.—Sheldon v. Otsego, etc., R. 
Co., 152 N.T.S. 702, 89 Misc. 482. 
afflrmed 165 N.T.S. 676, 169 App. 
Div. 707. 

60 C.J. p 432 note 86. 

19. Ohio.—Cincinnati Traction Co. v. 
Harrison, 24 Ohio Cir.Ct., N.S.. !• 

60 C.J. p 432 note 86* 

20. Mo.—Albert v. United Rys. Co., 
etc., App., 232 S.W. 793. 
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On the other hand, when meeting an approach- 
ing vehicle the motorman is not bound so to con- 
trol his car as to avoid all possible accidents,^! and 
the streetcar company is not liable for damage from 
a head-on collision with a vehicle where it ap- 
peared in front of the streetcar so suddenly that 
the motorman lacked sufficient time to avoid the ac¬ 
cident ,22 or where the streetcar company and its 
operator have observed all proper precautions.23 
The motorman is not required to take added pre- 
cautions,24 and is not bound to stop whenever he 
sees an approaching animal or vehicle.25 The 
motorman need not anticipate that an approaching 
motor vehicle will swerve in front of the street¬ 
car,26 or that when nearing an object in its path 
the motor vehicle will turn onto the trolley track 
instead of stopping.27 He may assume that the 
driver of the motor vehicle is in possession of his 
faculties,22 and, until the contrary appears, he may 


assume that an approaching animal or vehicle will 
be carefully driven,26 and that the driver ■will see 
the car in time to taJce the necessary precautions for 
his safety.20 He may also assume the animal or 
vehicle will not be driven onto the track,or, if on 
the track, that it will be tumed off,32 and, if an ac¬ 
cident could not have been avoided by the exercise 
of ordinary care on the part of the motorman, the 
Street railroad will not be Iiable.23 If a motorman, 
using ordinary prudence, errs in a matter of jndg- 
ment as to stopping the car in time, or as to the 
method of stopping it, it is not negligence for which 
one injured in a collision can recover.2^ 

Although a motorman is not bound to anticipate 
negligence on the part of the driver of an approach¬ 
ing automobile,25 he must exercise reasonable dili- 
gence in analyzing the situation.26 Thus, where the 
necessity for such action should appear to a reason- 
ably alert and prudent man, the motorman must give 


21 . Pa.—Cox V. Wilkes-Barre Ry. 
Corp., 17 A.2d 367. 340 Pa. 554. 

Speed of trolley held reaeoiialJle 
Where trolley car was approaching 
intersection, on a straight track In 
wide thoroughfare and during the 
early morning when there was little 
vehlcular traffic which was proceed- 
Ing in direction opposite to that of 
the car, fact that the car was travel- 
Ing at speed of from thlrty to thirty- 
five miles per hour when it struck 
an oncoming automoblle which had 
struck a rut and skidded across an 
adjoinlng track and into the path of 
the trolley car did not constitute neg¬ 
ligence so as to render Street rail¬ 
road company liable for death of au- 
tomobile passenger resulting from in¬ 
juries sustalned In collision.—Cox v. 
Wilkes-Barre Ry. Corp., supra. 

22- W.Va.—^Wilson v, Co-op. Trans¬ 
it Co., 30 S.E.2d 749, 126 W-Va. 943. 

23, Ky.—^Public Service Co. of Indi- 
ana v. Schneider*s Adm*r, 85 S.W.2d 
676, 260 Ky. 334, 102 AL..R. 712. 

24- Cal.—^Taylor v. Pacific, etc., Ry, 
Co., 158 P. 119, 172 Cal. 638. 

60 C.J. p 432 note 88. 

25. Minn.—^Henry v. St. Paul City 
Ry. Co., 124 N.W. 245, 109 Minn. 
503, 134 Am.S.R. 794. 

60 C.J. p 432 note 89. 

26. Pa-—Cox V. Wilkes-Barre By. 
Corp., 17 A.2d 367, 340 Pa. 554. 

SnddeiL tum olf adjoliiing tradk 
•Streetcar motorman was not guilty 
of negligence when truck driver in 
attempting to turn wheels of his 
truck out of grooves along which 


rails of car track were laid suddenly i 
steered truck toward oncoming j 
streetcar twenty feet away on ad- | 
joining track-—^Bowers v. Des j 
Moines Ry. Co.. 259 N.W. 244, 219 
lowa 944. 

27. Pa.—Cox V. Wilkes-Barre Ry. I 
Corp., 17 A.2d 367. 340 Pa. 554. 

28. Ky.—Louisville, etc., R. Co, v. 
Bedford’s Adm'r, 262 S.W. 941, 203 
Ky. 583. 

29. -AJa.—^Boyette v. Brajdley, 100 So. 
647, 211 Ala. 370. 

60 C.J. p 432 note 90. 

30. Ga.—^English v. Georgia Power 
Co., 17 S.B,2d 891, 66 Ga.App. 363. 

Ky.—Louisville, etc., R. Co. v. Bed- 
ford's Adm*r, 262 S.W. 941, 203 Ky. 
583. 

31. Pa.—^Harvey v. Philadelphia 

Rapid Transit Co., 99 A 796, 255 
Pa 220. 

60 C.X p 432 note 91. 

32. Ky,—^Public Service Co. of In- 
diana v. Schneider^s AdmY, 85 S.W. 
2d 676, 260 Ky. 334, 102 A.L.R. 712. 

Pa.—^Fasano v. Philadelphia Rapid 
Transit Co., 159 A 219, 104 Pa.Su- 
per. 124. 

60 C,J. p 432 note 92. 

Bestrloted to tracks 
A streetcar motorman, on observ- 
ing automobile approaching where 
there is ample room for automobile 
to pass, may act on assumption that 
before reaching place of danger au¬ 
tomobile will turn aside and pass 
wlthout Injury, notwithstanding au¬ 
tomobile and streetcar have equal 
rights in the Street, since the Street- 
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car path of travel is limited to the 
tracks.—^Hauser v. Public Service Co. 
of Indiana, 111 S.W.2d 657, 271 Ky. 
206. 

SnfilcieiLt care shown by motorman 

(1) Pailure of motorist whose au¬ 
tomobile had passed onto car tracks, 
due to jog in tracks to narrower part 
of Street, to observo approaching 
streetcar did not charge streetcar 
company with negligence so as to 
render it liable for head-on collision 
where motorman, on ohserving auto- 
mohile, had rung bell and brought car 
almost to stop before collision.—^Pub¬ 
lic Service Co. of Indiana v. Schnei- 
dei^s Adm*r, 85 S.W.2d 676, 260 Ky. 
334, 102 ALuR. 712. 

(2) In vlew of superior rlght of 
streetcar company to the use of its 
track, a motorman was justified in 
assuming that an approaching truck 
would wait behind parked cars in¬ 
stead of Corning onto the track and 
was not negllgent in continuing ahead 
until the truck swerved onto the 
track, resulting in a head-on collision. 
—^Fasano v. Philadelphia Rapid 
Transit Co., 159 A 219, 104 Pa-Super. 
124. 

33. Tex.—^Kelly v. Dallas, etc.. St. 
Ry. Co., Civ.App., 158 S.W. 221. 

60 CJ. p 433 note 93. 

34. N.T.—Adsit V. Catsklll Electric 
R. Co.. 84 N.T.S. 393, 88 App.Div. 
167. 

35. Me.—^Dlll V. -Androscoggin K. 
Ry. Co., 135 A 248, 126 Me. 1. 

36. Cal.—^Haber v. Pacific Electric 
Ry. Co., 248 P. 741. 78 CaLApp. 617. 

I 60 C.J. p 433 note 95. 
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waming,37 qj- gtop his car,38 as where it appears 
that an approaching driver is oblivious to his perii,^9 
or will be put in perii,or that the driver of an 
aiitomobile is so near the track that he cannot stop,4i 
or if it becomes reasonably apparent that the driver 
is intent on going upon the track,^2 or if his conduct 
is such as wonld lead a motorman of ordinary pru- 
dence to conclude that such driver is going upon the 
tracks in front of the car,43 or if the danger of 
collision becomes imminent.^^ A motorman is 
chargeable with the duty, on observing that an 
approaching horse which is becoming unmanage- 
able is likely to go in front of the car, to take im¬ 
mediate precautions to avoid a collision.'^6 

Sounding gong, On meeting an automobile, the 
motorman of a streetcar is not required to sound 
the gong or give waming where there is room for 
the automobile to pass without injury,^® and his 
failure to sound the gong is immaterial where in 
any event the performance of suoh duty would have 
been unavailing.47 if the Street railroad fully per- 
forms its duty toward a motorist, there will be no 
liability on it for damage from a head-on collision 
even though the motorman disobeyed a company rule 
requiring him to signal.^* On the other hand, 
where a motorman is required by an ordinance to 
sound his gong when he discovers, or in the exercise 
o£ ordinary care should discover, vehicles which 
may go upon the track, he cannot assume that a 
wagon being driven toward the track will be stop- 
ped,49 and such an ordinance requires affirmative 
action on the part of a motorman to give due warn- 


ing to vehicles moving toward the track, so that 
they may stop before going thereon.50 

Taking notie e of law. A Street railroad is bound 
to take notice of a law requiring vehicles using 
parts of a highway covered by its tracks, on meet¬ 
ing its cars coming from an opposite direction, to 
keep to the right, and to control its overtaking cars 
coming from an opposite direction, in anticipation 
that such other vehicles might so tum upon the 
tracks in obedience to the law.^i An ordinance 
which requires the agents of a Street railroad to 
look out for vehicles approaching the tracks is con- 
tinuous,^^ and applies to ali portions of the track,63 
and the failure of the motorman to see an ap¬ 
proaching automobile from a point from which it 
could have been seen in the exercise of ordinary 
care affords no defense.®^ 

Where streetcar was standing stili when an auto¬ 
mobile approaching from the front tumed onto the 
track to pass another automobile standing at the 
curb as he then had room to do, starting the street¬ 
car toward the automobile so as to* strike it before it 
could be tumed off the track constitutes negli- 

gence.55 

§ 234. Approaching Animals or Vehicles on 
or near Track 

Although a streetcar has the right of way, this will 
not excuse Its motorman for a careless collision wIth an 
animal or vehicle, and he Is under a duty to keep due 
lookout and to exercise ordinary care In respect of 
animals or vehicles he approaches. 


37. Mo.—Grood Roads Co. v. Kansas 
City Rys. Co., App., 217 S.W. 858. 

xmiess it is xeasoiiahly apparent 
that driver is aware of the approach 
of the car, the motorman must give 
warning thereof.—Good Roads Co. v. 
Kansas City Rys. Co., supra. 

38. Pa.—^MeCuen v. Philadelphia 
Rapid Transit Co., 23 A.2d 860, 
844 Pa. 112. 

39- Cal.—Taylor v. Pacific, etc., Ry. 

Co., 168 P. 119, 172 Cal. 638. 

Mo.—Good Roads Co. v. Kansas City 
Rys. Co., App., 217 S.W. 868. 

40. Ohio.—^Mahoning Valley, etc., 
Ry. Co. V. Houston, 20 Ohio Cir.Ct. 
368. 

41. Cal.—^Taylor v. Pacific, etc., Ry. 
Co.. 158 P. 119, 172 Cal. 638. 

42. AJa.—^Boyette v. Bradley, 100 So. 
647, 211 Ala. 370. 

Mo.—^Albert v. United Rys. Co., etc., 
App.. 232 S.W. 793. 


43. Mo.—^Bllis V. Metropolitan St. 
Ry. Co., 138 S.W. 23, 234 Mo. 657. 

44. Pa.—Beam v. Pittsburgh Rys. 
Co., 77 A.2d 634, 366 Pa. 360, cer¬ 
tiorari denled 71 S.Ct. 851, 341 U. 
S. 936, 96 L.Bd. 1364—MeCuen v. 
Philadelphia Rapid Transit Co., 23 
A,2d 860, 344 Pa. 112—McCawley v. 
Wilkes-Barre Railway Corp., Com. 
Pl„ 37 Luz.Leg.Reg. 21. 

60 C.J. p 433 note 2. 

4B. Mont.—Singer v. Missoula St. 
Ry. Co., 131 P. 630, 47 Mont. 218. 

46. Ky.—Louisville, etc., R Co. v. 
Bedford's Adm’r, 262 S.W. 941, 203 
Ky. 693. 

Pnrpose of sonndlng gong 

The duty to sound streetcar gong 
is for protection of those using cross- 
streets and those who are so placed 
that they do not see approaching car, 
and not for those who are approach¬ 
ing streetcar on same Street.—^Hauser 
v. Public Service Co. of Indiana, 111 
S.W.2d 667, 271 Ky. 206. 
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47. W.VSL —Wilson v. Co-op. Transit 
Co., 30 S.E.2d 749, 126 W.Va. 943. 

48. Ala.—^Harrison v. Mobile Light 
& Railroad Co., 171 So. 742, 233 Ala. 
393. 

49. Mo.—^Hale v. St. Joseph Ry., 

Light, Heat & Power Co., 230 S.W. 
113, 287 Mo. 499. 

50- Mo.—^Hale v. St Joseph Ry., 

Light, Heat & Power Co., supra. 

60 C.J. p 433 note 9. 

61. N.J.—^Adams v. Camden, etc., R. 
Co., 55 A. 264, 69 N.J.Law 424. 

52. Mo.—Schroeder v. Wells, 276 S. 
W. 60, 310 Mo. 642. 

60 C.J. p 433 notes 10, 11. 

53. Mo.—Schroeder v. Wells, supra. 

54 Mo.—^Riggle v. Wells, APP., 287 
S.W. 803. 

55. lowa,—Borg v. Des Moines City 
Ry. Co., 181 N.W. 10, 190 lowa 
909. 
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Although a streetcar may be entitled to the right 
of way on that part of a Street covered by the 
tracks, as discussed supra §§ 207-210, this will not 
excuse a careless collision with another vehicle.^s 
The motorman of a streetcar is under the duty of 
keeping a lookout for animals and vehicles on or 
near the track ahead, and he is required to exer- 
cise ordinary care for their safety,^^ shouid reg¬ 
ulate his speed in accordance with prevailing traffic 
conditions,58 and will be guilty of negligence im- 
posing liability on the streetcar company where 
through lack of due care his car collides with an 
overtaken vehicle.^^ However, a motorman may 
assume, within the limits of prudence,®^ that a ve- 
hicle will be tumed off the track in time to avoid 
a collision when time and opportunity permit,®! 
and, in the absence of anything to warn him,®2 
that a vehicle will not suddenly tum onto the track 


in front of him,®3 and negligence cannot be inferred 
from the failure of the motorman of a streetcar to 
anticipate that an automobile would go on the track 
in front of the streetcar.®^ 

On the other hand, a motorman has no right 
to proceed wdthout regard for the presence of a 
vehicle,and the assumption that the driver of the 
vehicle will exercise reasonable care cannot be in- 
dulged beyond the time the danger of collision be- 
comes imminent,®® and after the time when it is 
possible for him to control his car.®^ Thus, if he 
sees, or by the exercise of ordinary care could see, 
that the person in charge of the animal or vehicle 
is ignorant or heedless of his danger, or that a col¬ 
lision is otherwise likely to occur, it is his duty to 
use all reasonable means within his power to pre- 
vent it®® by giving proper warning, as discussed 


5G. Pa.—'Steffenson v. Lehigh Valley 
Transit Co.. 64 A.2d 785, 361 Pa. 
317—Scerca v. Philadelphia Transp. 
Co.. 42 A.2d 693, 362 Pa. 152. 

60 C.J. p 425 note 19 [f]. 

Broad dayllght 

A streetcar motorman may not 
carelessly run down an automobile 
in plain view in broad daylight, even 
if he has the right of way, and be 
blameless for his failure to exercise 
ordinary care to avoid injurlng an¬ 
other.—Scerca v. Philadelphia 
Transp. Co., supra. 

Bot absolute right 

Right of way of a streetcar is not 
absolute or exclusive under all con- 
ditions, and possession of the right 
of way does not relieve a motorman 
of the general duty to use due care 
to avoid injury to others and to make 
reasonable efforts to prevent a colli¬ 
sion.—^Brule V. Union St. Ry. Co., 62 
]Sr.E.2d 388, 315 Mass. 268. 

57- Ind.—Carson v. Perklns, 29 N.E. 

2d 772, 217 Ind. 643. 

Mass.—^Brule v. Union St. Ry. Co., 52 
N.E.2d 388, 315 Mass. 268. 

Pa.—Steffenson v. Lehigh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 
317. 

Szteut of duty 

All that is required of streetceir 
motorman approaching or overtaking 
a vehicle on, or in such proximity to, 
track as to suggest danger of colli¬ 
sion, is to give resLSonable notice of 
approach of car and so likewise to 
control its movement as in exercise 
of reasonable care would avoid run- 
ning over or into it.—Gardner v. Cap¬ 
ital Transit Co., 162 P.2d 288, 80 U.S. 
App.D.C. 297, certiorari denied 66 S. 
Ct. 824. 327 U.S. 795, 90 L.Ed, 1021. 


58. Ind.—Carson v. Perkins, 29 N.E. 
2d 772, 217 Ind. 543. 

Fosltlou of vehicle ahead 

In determlning whether speed of a 
streetcar which allegedly overtook 
and ran into plalntifTs automobile 
traveling In the streetcar tracks near 
center of block was excessive, jury 
was required to consider whether mo¬ 
torman, as the situation presented it- 
self to him, had a right to assume 
that plaintiff’s automobile would, or 
would not, remain in the path of the 
streetcar.—Manzella v. St Louis 
Public Service Co., Mo.App., 202 S. 
W.2d 667. 

59. 111.—Marron v. Friel, 66 N.E.2d 
509. 328 IlLApp. 586. 

Mo.—^tate ex rei. Spears v, McCul- 
len, 210 S.W.2d 68, 357 Mo. 686. 
Collisions where overtaking vehicle 
strikes rear end of trolley see su¬ 
pra § 226. 

ICotorist on track between parked ve¬ 
hicles 

Where a motorist was proceeding 
along a trolley track between parked 
cars, making it impossible for him 
to get off before reaching a free area, 
and, when he reached such free area, 
slowed down preparatory to parking 
thereln, with automatic rear stop- 
lights shining, at which time the trol¬ 
ley struck his car, the motorman was ! 
negligent rendering the streetcar 
company llable for resultant damage. 
—Steffenson v. Lehigh Valley Trans¬ 
it Co., 64 A.2d 785, 361 Pa, 317. 

60. Ala,—^Ross v. Brannon, 73 So. 
439. 198 Ala, 124. 

6L Wash.—McKinney v. City of Se- 
attle. 245 P. 913, 915, 139 Wash.' 
148. 

60 C.J. p 424 note 11. 
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62. 111.—Bell V. East St. Louis & S. 
Ry. Co., 197 I11.APP. 83. 

60 C.J. p 424 note 12. 

63. Md.—Gitomir v. United Rys. & 
Electric Co. of Baltimore City, 146 
A. 279, 167 Md. 464. 

Mo.—^Ziegelmeier v. East St. Louis & 
Suburban Ry. Co., 51 S.W.2d 1027, 
$30 Mo. 1013. 

60 aj. p 424 note 14. 

iTo duty to slackexL speed 
WTiere streetcar on private right 
of way was approaching four-lane 
highway on which streetcar would 
run, and motorman saw automobile 
going in same direction for several 
hundred feet, motorman was not ob- 
liged to slacken speed, since motorist 
would not be in perii until it appeared 
that he would drive on tracks in 
highway, rather than to left of them 
as he might, and at slower speed 
than that of streetcar.—Steuernagel 
V. St. Louis Public Service Co., 211 
S.W.2d 696, 357 Mo. 904. 

64. Mass.—^Behmer v. Worcester 
Consol. St. Ry. Co.. 149 N.E. 148, 
253 Mass. 494. 

60 C.J. p 429 note 36. 

65. N.D.—^Acton V. Fargo & M. St. 
Ry. Co.. 129 N.W. 225, 20 N.D. 434. 

60 C.J. p 424 note 16. 

66. Mo.—^Mather v. Metropolitan St. 
Ry. Co., 148 S.W. 383, 385, 166 Mo. 
App. 142. 

60 C.J. p 425 note 17. 

67. Cal.—Fujise v. Los Angeles Ry. 
Co., 107 P. 317, 12 CaLApp. 207. 

Neb.—^McKennan v. Omaha & C. B. 
St. R. Co.. 149 N.W. 826, 97 Neb. 
2S1. 

68. Mont.—Singer v. Missoula St. 
Ry. Co., 131 P. 630, 47 Mont 218. 

60 C.J. p 425 note 19. 
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infra § 236, or checking the speed of the car,®^ 
The mere presence of a wagon being driven along 
a Street beside a Street railroad is not such an indi- 
cation that it is liable to turn onto the track as to 
require the motorman to slacken speed in anticipa- 
tion of such a move;*^® and, although he may not 
be under an absolute duty to stop,'^^ he is under 
the duty of having the car under such control that 
it may be stopped after he becomes able to discover 
a vehicle on the track, and before a collision 
ocicurs.72 if there is an object in the path of the 
streetcar a sufficient distance ahead to permit the 
car to stop, the motorman should not deliberately 
nm into it, but on the contrary should so govem the 
speed of his car as to avoid a collisionJ^ 

When confronted by an emergency, prompt action 
is required on the part of the motorman to bring 
the car to a standstill,74 particularly where there 
is a statutory or municipal regulation requiring 
a motorman to stop his car on the first appearance 
of danger;75 and this duty does not necessarily 
cease when a driver changes his position with re- 
spect to the approaching car;76 but if, in the eX' 
ercise of due care, the motorman is unable to stop 
the car by the use of ali reasonable tneans to do so, 
the Street railroad is not guilty of actionable neg- 
ligence.'^'^ Although a vehicle should not unrea- 
sonably obstruet the passage of a streetcar,the 
streetcar employees are not justified in attempting 
to shove a vehicle aside by running against itJ^ 
When an approaching automobile has skidded on 


track in an attempt to round a curve in the Street, 
the motorman is required to exercise such reason¬ 
able care as a person of ordinary prudence and pres¬ 
ence of mind would exercise under like circum- 
stances.80 

Approaching children. A motorman whose street¬ 
car is approaching a child cyclist of tender years is 
obligated to take ali precautions conceivable to an 
intelligent man in order to avoid a collision,8i 

Standing car. It was negligence for the motor¬ 
man of a streetcar to start the car toward an auto¬ 
mobile and strike it before it could be tumed off 
the track, where such automobile was tumed on 
the track to pass another automobile while the car 
was standing stili, and where the automobile would 
have had room to pass if it had remained so.82 

Streetcar conductor owes no duty to keep a look- 
out for persons driving along the track in front of 

the car.83 

Violation of ordinance relating to cars stopping 
to take on passengers is not negligence as to a per¬ 
son riding on a vehicle struck by a car.®^ 

§ 235. -Parked or Stalled Vehicles 

Both the motorman and the conductor of a Street rail¬ 
road car are under a duty to use ordinary diligence in 
respect of parked or stalled vehicles. 

When a vehicle is parked beside the track, both 


69. Ind.—^Indlanapolls Tractlon & 
Termlnal Co. v. Howard, 128 N.EI. 
35. 190 Ind. 97. 

60 C.J. p 426 note 21. 

70. Ala.—^Hllton v. Birmingham Ry., 
Llgrlit & Power Co., 68 So. 343, 192 
Ala. 474. 

71. N.C.—^Wright v. Fries Mfg., etc., 
Co., 61 S.R 380. 147 N.C. 534. 

60 C.J. p 426 note 23. 

Duties as to stopping generally see 
supra § 199. 

72. Pa.—^Hope v. Southern Pennsyl- 
vania Tractlon Co., 112 A. 920, 270 
Pa. 115. 

60 C.J. p 427 note 24. 

73. Pa.—Dopler v. Pittsburgh Rys. 
Co., 160 A. 592, 307 Pa. 113—Hoff- 
man V. George, 38 A.2d 504, 155 Pa. 
Super. 501. 

74b Wls.—Scheuer v. Manltowoc & 
Northern Traction Co., 159 N.W. 
901, 164 Wls. 333. 

60 C.J, p 427 note 25. 


76. Tenn.—^Memphis St. R. Co. v. 

Haynes, 81 S.W. 374, 112 Tenn. 712. 
60 C.J. p 428 note 26. 

76. Mlch.—Clark v. Jackson Consol. 
Tractlon Co„ 133 N.W. 927, 167 
Mlch. 694. 

60 C.J. p 428 note 27. 

77. Del,—^McCartney v. People*s Ry. 
Co.. 78 A, 771, 25 Del. 191. 

60 C.J. p 428 note 28. 

78. Mo.—^Averitt v. Metropolitan St. 
Ry. Co., 131 S.W. 762, 151 Mo. 
App. 265. 

79. Mo.—Averitt v. Metropolitan St 
Ry. Co., suprsu 

60 C.J. p 428 note 30. 

80. Ky.—Smith v. Ohio Yalley Elec¬ 
tric Ry. Co., 3 S.W.2d 604, 223 Ky. 
311. 

81. La.—Kahn v. Shreveport Rys. 
Co., App., 161 So. 636. 

Paarfced anto 

Where a motormaji observed a 
small boy rldlng a bicycle ahead of 
hlm, who kept close to the curb ex- 
cept when coming to parked automo- 
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biles, at whlch time the boy would 
turn toward the track in order to 
pass the parked cars, the motorman 
should have realized that the space 
between a parked car and the trolley 
was too narrow for the child to oc- 
cupy wlthout being struck by the 
passlng trolley, and If the cyclist 
gave no Indication of heedlng a warn- 
ing gong, the motorman should have 
stopped or taken other precautions 
to avoid striking the cyclist.—Kahn 
V. Shreveport Rys. Co., supra. 

82. lowa.—^Borg v. Des Moines City 
Ry. Co., 181 N.W. 10. 190 lowa 
909. 

83. Mo.—WaJlack v. St. Louis 
Transit Co., 100 S.W. 496, 123 Mo. 
App. 160. 

60 C.J. p 429 note 37. 

Duty of conductor toward parked 
vehicle see infra S 235. 

84. Mo.—Anderson v. Wells, 273 S. 
W. 233, 220 Mo.App. 19, certiorari 
Quashed, App., 287 S.W. 603. 

Duties of Street railroads as to stop¬ 
ping cars for passengers see Car- 
rlers S 733. 
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the motorman and the conductor must use ordinary 
diligence under the circumstances;85 it is the duty 
of the motorman to approach carefully,86 and to see 
that^the front end of the car may pass safely,S7 
and the duty of the conductor to watch for, and 
avoid, obstructions which the car may meet at any 
time before it has entirely passed.S8 Where the mo¬ 
torman knows, or by the use of ordinary care shouid 
know, that a wagon is so close to the track that the 
slightest movement of the horse attached thereto 
will bring it into contact with the car, it is his 
duty to stop the car until the wagon is moved to 
a place of safety,89 and, if necessary, a motorman 
is under the duty to stop the car until a vehicle 
is moved but it has been held that the operatives 
may assume that a parked vehicle has been so placed 
that it will not be moved so as to strike the car 
after it has partly passed,®! and that, where a wagon 
is standing at the side of the track far enough 
away for the car to pass without striking it, but the 
horse attached thereto becomcs frightened too late 
to stop the car, and backs the wagon into it, the 
Street railroad is not liable.^2 Where the violation 
of an ordinance as to speed contributes directly to 
the injury caused by colliding with a vehicle stand¬ 
ing at the side of the track, there can be a recov- 
ery,33 if the injured person was exercising due 
care.5^ 

Where a motor vehicle is stalled on the tracks, 
the motorman of a streetcar is put especially on his 


guard,95 and his conduct with respect thereto is to 
be judged by the Standard of care that would rea- 
sonably be expected from a prudent man acting 
in a like emergency.^fi Under his dut>' to keep a 
lookout for vehicles on the track, when he discovers, 
or in the exercise of ordinary care shouid discover, 
a stalled vehicle on or near the track in a place of 
apparent perii, it is his duty to exercise ordinary 
care to prevent a collision,^'^ and the running of an 
interurban car on a public highway at such a speed 
that it could not be stopped within the distance 
within which an automobile stalled on the track 
could be seen is negligence.^S Wheti it becomes ap¬ 
parent that the vehicle is stalled, the motorman is 
under a duty to slacken speed,®® and, if it becomes 
ciear that a stalled vehicle cannot be moved in time 
to avoid a collision, it is the duty of the motor¬ 
man to bring the car to a stop,^ even if he sees it 
at a place on the tracks where he is under no duty 
to anticipate its presence.® The fact that a vehicle 
was stalled on the tracks at a private Crossing not 
frequented by the general public is a circumstance 
for consideration as bearing on the degree of care 
which the motorman shouid have exercised in main- 
taining a lookout for vehicles on the track.® The 
fact that a streetcar which collided with a stalled 
automobile was running within the maximum speed 
limit fixed by an ordinance or statute does not ab¬ 
solve the Street railroad of liability,^ or prevent a 
finding that such speed was excessive.® 


85. CaJ.—^Peak v. Key System Trans- 
alt Co.. 263 P. 678, 88 CalJVpp. 354. 

Mass.—0’Leary v. Brockton St. R. 

Co.. 58 N.E. 685, 177 Mass. 187. 
Passingr vehicles g^enerally see su¬ 
pra § 232. 

SEail tmck parked to coUeot from hox 
Where mail truck drlver, on stop- 
pin^r to collect mail from box at time 
when there was no streetcar in sig^ht, 
parked his truck as close to curb as 
possible in vlew of snow piled alon? 
curb, and motorman of streetcar 
which struck truck before driver re- 
turned thereto had a ciear and un- 
obstructed view of truck when he 
was three hundred feet distant, mo¬ 
torman was negligrent.—U. S. v. Phil¬ 
adelphia Transp. Co., D.C.Pa, 38 F. 
Supp. 246. 

86. N.T.—^Volosko v. Interurban St. 
Ry. Co., 82 N.E. 1090. 190 N.T. 206, 
15 L..R,A„N.S., 1117. 

60 C.J. p 429 note 40. 

87. Cal.—^Peak v. Key System 

Transit Co., 263 P. 573, 88 CaLApp. 
354. 


N.T.—Martin v. Interurban St. R. 
Co., 84 N.T.S, 921. 

88. Cal.—^Peak v. Key System 

Transit Co.. 263 P. 578, 88 CalJVpp. 
354. 

N.T.—^Martin v. Interurban St. R. 
Co., 84 N.T.S. 921. 

89. Ky.—Louisville Ry. Co. v, Plan- 
nery, 121 S.W. 663, 134 Ky. 751, 24 
L.RA„N.S„ 560. 

60 C.J. p 429 note 43. 

90. Ky,—^Louisville Ry. Co, v. Plan- 
nery, supra. 

60 C.J. p 429 note 44. 

91. Me.—^Higgins v. Portiand R. Co., 
75 A, 289, 106 Me. 39. 

60 C.J. p 429 note 45. 

92. Me.—Higgins v. Wilmington 
City R. Co., supra. 

93. Mo.—Steinmann v. St. Louis 
Transit Co., 94 S.W, 799, 116 Mo. 
App. 673. 

94. Mo.—Steinmann v. St Louis 
Transit Co., supra. 

60 C.J. p 430 note 48. 


95. Pa—^Beaumont v. Beaver Valley 
Traction Co., 148 A. 87, 298 Pa. 223, 

96- Mass.—^LabrecQue v. Donham, 
127 N.B. 537, 236 Mass. 10. 

97- Cal.—^Whitmeyer v. Southern 
Pac. Co., 282 P. 1005, 102 Cal.App. 
199. 

60 C.J. p 430 note 52. 

98. Mich.—^Plscher v. Michigan Ry, 
Co., 169 N.W. 819, 203 Mich. 668. 

99. Pa—^Roof V, Philadelphia Rapid 
Transit Co., 24 PaDist. & Co. 199. 

1. Cal.—^Whitmeyer v. Southern Pac. 
Co., 282 P. 1005, 102 CaLApp. 199. 

lowa.—Baker v. Des Moines City Ry. 
Co., 188 N.W. 829, 193 lowa 1059. 

2, lowa,—^Baker v. Des Moines City 
Ry. Co.. supra 

60 C.J. p 430 note 55. 

3- Tenn.—^Hemmer v. Tennessee 
Elee. Power Co., 139 S.W.2d 698, 
24 Tenn.App. 42. 

4. Cal.—Whitmeyer v. Southern Pac. 
Co., 282 P. 1005. 102 CalJtpp. 199, 

5. Cal.—Whitmeyer v. Southern Pac. 
Co., supra 
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§ 236. -Duty to Give Waming 

Generally speaking, where a motorman sees an ani¬ 
mal or vehicle in a dangerous posftion on or near the 
track, it l8 his duty to give a reasonable signal or warn- 
ing ot the approach of the streetcar. 

As a general rule, if the motorman sees, or by 
the exercise of ordinary care could see, an animal 
or vehicle in a dangerous position on or near the 
track, it is his duty to give a reasonable signal or 
waming of the approach of the car,® and failure 
on the part of a motorman to give audible waming 
of the approach of a car going at a high rate of 
speed is evidence of negligence.^ However, pru- 
dence may or may not require that a signal be given 
on approaching from the rear.8 Waming signals 
may be tinnecessary where the person in charge 
of the vehicle has knowledge of the approach of the 
car,® and, where the giving of waming would add 
nothing to the notice which a person in charge of 
an animal or vehicle already had of the approach 
of the streetcar, the question of wamings is usual- 
ly immaterial.^® 

Although it has been held that a motorman can- 
not assume that a vehicle which he is approaching 
from the rear will leave the track unless waming 
is given of the approach of the streetcar,or on 
giving waming that all within hearing will take 
notice that the car is approaching,12 where he gives 
such waming he has the right, to a limited extent 
at least, to act on the assumption that an animal or 
vehicle will, if on the track, be tumed out in time 


to avoid a collision,l3 or, if about to tum on the 
track, will desist from so doing,!^ and, if the oc- 
cupants of a vehicle can hear the waming by the 
exercise of reasonable care and attention, but drive 
suddenly onto the track so as to make it impos- 
sible to stop the car by the exercise of ordinary 
care and reasonable effort, there is no negligence 
on the part of the motorman.15 However, he may 
not indulge such presumption after the danger of 
collision becomes imminent,!® or where it appears 
that those in perii are unable to extricate them- 
selves,!*^ and, if the person in charge of the an¬ 
imal or vehicle does not hear or heed the signal 
or waming, or it is otherwise apparent that a col¬ 
lision is likely to occur, it is the duty of the mo¬ 
torman to use all reasonable and practicable means 
within his power to avoid it,!® as by checking the 
speed of the car,!® and, if necessary, stopping alto- 
gether.2® 

In the absence of statute or ordinance so requir- 
ing, the mere fact that a vehicle is headed toward 
an approaching car does not call for the sounding 
of gongs and the giving of warnings,2i until it is 
apparent that the driver is intent on going onto the' 
track,2 2 or is obstructing the paramount rights of 
the streetcar.23 However, an ordinance requiring 
the motorman of a streetcar to sound the gong 
when approaching vehicles is valid®^ and applies to 
all teams and carriages,®® and especially to an auto- 
mobile at a place other than at a regular Street 
Crossing,® 6 and the violation of such an ordinance 
has been held negligence per se;®7 but failure to 


6. Mlnn.—^Rawltzer v. St, Paul City 
R. Co., 108 N.W. 271, 98 Minn. 294. 

60 C.J. p 430 note 61. 

Duty as to warnlngr on rounding 
curves see supra § 228. 

7. N'.J.—Consolidated Traction Co. v. 
Chenowlth, 35 A. 1067, 61 N.J. 
Liaw 554. 

8. 111.—Sabo V. Aurora, H & C. R. 
Co.. 183 I11.APP. 34. 

6<0 C.J. p 430 note 60. 

9. Pa.—Harper v. Philadelphia Rap- 
Id Transit Co.. 101 A 1004, 258 Pa. 
282. 

60 CJ. p 431 note 62. 

3j0l W.Va.—Blackwood v. Mononga- 
hela Valley Traction Co., 122 S.E. 
369, 96 W.Va, 1. 

60 C.J. p 431 note 63. 

11- Ky.—iSouth Covington C. & St. 
Ry. Co. V. Miller's Adm*x, 197 S.W. 
403.175 Ky. 701- 


12. Conn.—^Riley v. Consolidated Ry. 
Co.. 72 A. 562. 82 Conn. 105, 21 L. 
R.A,N.S., 880. 

13. Mass.—Glazebrook v. West Bnd 
St. R. Co., 35 N.B. 553, 160 Mass. 
239. 

60 C.J, p 431 note 66. 

14. Wis.—Cawley v. Lta Crosse City 
R Co„ 82 N.W. 197, 106 Wis. 239. 

15. Ark.—^Hot Springs St R. Co. v. 
Hildreth, 82 S.W. 245, 72 Ark. 572. 

16. * 111.—South Chicagro City Ry. Co. 
V. Kinnare, 96 111.App. 210, affirmed 
75 N.B. 179, 216 IU. 451. 

17. 111.—South Chlcago City Ry. Oo. 
V. Kinnare, supra, 

60 C.J. p 431 note 70. 

18. Me.—^Butler v. Rockland, etc., St. 
R Co., 58 A 775, 99 Me. 149, 105 
Am.S.R. 267. 

Mo.—Clover v. Joplin, etc., Ry. Co., 
124 S.W. 43, 140 MoApp. 413. 

60 C.jr. p 431 note 71. 
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19. La,—Coggin v. Shreveport Rys. 
Co., 84 So. 902, 147 La. 369. 

60 C.J. p 431 note 72. 

20. Mo.—Johnson v. Sprlngfield 
Traction Co., 161 S.W. 1193, 176 
Mo.App. 174. 

60 C.J. p 431 note 73. 

21. N.Y.—Stem v. Brooklyn Heights 
R Co., 124 N.T.S. 1043. 140 APP. 
Div. 109. 

22. N.T.—'Stem v. Brooklyn Heights 
R. Co., supra, 

23. N.Y.—Stem v. Brooklyn Heights 
R Co., supra. 

24. Mo.—^Hale v. St. Joseph, etc., 
Co., 230 S.W. 113, 287 Mo. 499. 

25. Vo.—^Virginia, etc., Co. v. Wel- 
lons, 112 S.E. 843. 133 Va. 350. 

26. Va.—Virginia, etc., Co. v. Wel- 
lons, supra. 

27. Mo.—Hale v. St. Joseph, etc., 
Co., 230 S.W. 113, 287 Mo. 499. 
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sound the g^ong is not negligence per se where a 
person injured in a collision had knowledge of 
the approach of the streetcar.28 

A cable railway is a Street railroad within the 
pieaning of an ordinance relating to waming.^^ 


§ 237. On Approach of Animals or Vehicles 

The duties of a motorman on meeting an ap- 
proaching animal or a vehicle are disoussed supra 
§ 233. 


§ 238. At or Approaching Street Intersec- 
tions 

While a motorman may assume that a driver of a 
vehicle at or approaching a Street Crossing wlll exercise 
due care, it is obligatory on the motorman to exercise 
due care, as by controlling his car at the proper speed, 
maintaining a lookout, and obeying traffic signals. 

The rule that travelers on the Street and opera- 
tors of streetcars have equal rights at Street in- 
tersections, discussed supra § 209, is applicable to 
accidents involving streetcars and other vehicles 
colliding at Street intersections.30 Accordingly, 
on approaching a Street intersection, the motorman 
must use due care,3i and, likewise, on approaching 


28. Ark.—^Hot Springs St. R. Co. v. 
Hildreth, 82 S.W. 245, 72 Ark. 672. 

29. Mo.—Lamb v. St. Louis Cable 
Co., 33 Mo.App. 489. 

30. Cal.—Saphire v. Los Angeles 
Transit Lines, 222 P.2d 956, 99 Cal. 
App.2d 880—^Vincent v. Los Ang^eles 
Transit Lines, 183 P.2d 713, 81 Cal. 
App.2d 195—^Primm v. Market St. 
Ry. Co., 132 P.2d 842. 56 Cal.App.2d 
480—^Bennett v. Central California 
Traction Co., 1 P.2d 47, 116 Cal. 
App. 1. 

Okl.—Oklahoma Ry. Co. v. Hentzen, 
194 P.2d 847, 200 Okl, 364. 

Tenn,—Tennessee Electric Power Co. 

V. Hunter, 13 Tenn.App. 1, 

60 C.J. p 433 note 16. 

Seciprocal oare 

A motor vehicle driver, observlngr 
streetcar approaching Street Crossing 
in dlstance, cannot recklessly drive 
on Crossing in race wlth car, but 
is not arbitrarily required to stop and 
wait for its passage, but he and 
streetcar motorman are required only 
to exercise reasonable prudence to 
avoid injury and may go over Cross¬ 
ing without being negligent, if they 
reasonably believe that Crossing can 
be made safely.—^Dunham v. Des 
Moines Ry. Co., 36 N.W.2d 578, 240 
lowa 421. 

31. Mo.—^Robards v. Kansas City 
Public Service Co., 125 S.W.2d 891, 
233 Mo.App. 962. 

60 C.J. p 434 note 19. 

DaiLgeroTLS IntarsectloiL 

(1) Streetcar motorman approach¬ 
ing dangerous intersection at which 
was located regular car stop at which 
people were standlng would be re¬ 
quired to exercise due diligence to 
discover whether automobiles coming 
from right on intersecting Street had 
entered zone of imminent danger, or 
were about to do so.—^Molkenbur v. 
St Louis Public Service Co., 103 6. 
W.2d 560, 232 Mo.App. 256. 

(2) In entering a dangerous inter- 
section, the care required of a motor¬ 


man is that he have streetcar at such 
speed and under such control as to 
be able to avoid an accident with 
cross traffic if at ali possible.—Galnes 
V. Philadelphia Transp. Co., 59 A.2d 
916, 359 Pa. 610. 

(3) At a dangerous publlc Cross¬ 
ing, operator of trolley car, even 
though it has superior right of way, 
must exercise high degree of care 
toward persons reasonably to be ex- 
pected to appear, such as motorists 
and other travelers.—Scholl v. Phil¬ 
adelphia Suburban Transp. Co., 51 A. 
2d 732, 356 Pa 217. 

XTo preSxolxLezLt right 

Streetcars have no absolute or pre- 
eminent right of way over Intersec- 
tlons, but must use them with due 
regard to the safety and rights of 
the general publlc.—Vincent v. Los 
Angeles Transit Lines, 183 P.2d 713, 
81 Cal.App.2d 195. 

On malring left tnzn 

(1) Streetcar making left turn at 
intersection at which traffic was reg- 
ulated by control signals had no 
greater right to use of the streets 
than an automobile would have had 
under the same circumstances, and 
it was motorman's duty to operate 
streetcar with due regard for rights 
and safety of others lawfully using 
the streets,—^Indianapolis Rys. v. 
Boyd, 63 N'.E.2d 762, 222 Ind. 481, 
rehearing denied 54 N'.E.2d 272, 222 
Ind. 481. 

(2) Transit company was held lia- 
ble for injuries sustained when mo- 
torist making left-hand turn at In¬ 
tersection was struck by transit com- 
pany’s trolley car.—^Dowret v. Brook- 
lyn & Queens Transit Corp., 288 N. 
T.S. 43, 248 App.Div. 636, affirmed 7 
N.E.2d 686, 273 N.Y. 548. 

(3) Where automobile in which 
plaintiff was riding was in the inter¬ 
section and driver had signaled his 
Intention to make a left turn before 
approaching streetcar had entered the 
intersection, streetcar operator had 
statutory duty to yield the right of 


way to automobile.—Scerca v. Phila¬ 
delphia Transp. Co., 42 A.2d 593, 352 
Pa. 152. 

On maMng right tum 

In action by motorist for damages 
to his automobile, which he had stop- 
ped at left of and about three feet 
from rear half of streetcar near in¬ 
tersection, and which was struck by 
the swinging overhang of the street¬ 
car when it made a right turn while 
motorist was prevented from moving 
by automobile ahead of his automo¬ 
bile, court properly found that ordi- 
nary care required streetcar crew to 
observe traffic on its left before mak¬ 
ing the tum, to see that turn could 
be made in safety to other vehicles.— 
Charles P, Anderson, Inc„ v. St. Paul 
City Ry. Co., 280 N.W. 3, 203 Minn. 
119. 

Ordlnary care as snfflcieiLt 

On meeting vehicles at Street In- 
tersections, proper care on the part 
of the motorman is not “to do all he 
can to avoid a collision,” but merely 
to exercise ordinary care.—Cincinnati 
Traction Co. v. Sanders, 32 Ohio Cir. 
Ct. 413. 

Fnhlio and private crossiiigs 

(1) More care is required of trolley 
operator at public crossings than at 
private crossings.—Scholl v. Phila¬ 
delphia Suburban Transp. Co., 51 A.2d 
732, 356 Pa, 217. 

(2) Operators of interurban cars 
Crossing a private road must always 
exercise due care, to be determined by 
facts and circumstances.—Rosenberg 
V. Des Moines Ry. Co., 238 N.W. 703. 
213 lowa 152. 

Bnnnl Bg os. private way 

Fact that streetcar was ninning 
on private right of way on outsklrts 
of City did not lessen duty of motor¬ 
man on approaching highway cross- 
Ingr.—Schaeffer v. Reading Transit 
Co.. 153 A. 323, 302 Pa, 220—Thomp¬ 
son V. Reading Transit Co., 100 Pa. 
Super. 294. 
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Street mtersection, must obey traffic signals,^^ and 
make reasonable efforts to avoid a collision.33 The 
mere operation of a car at a Crossing in such a man- 
ner as to render it dangerous fo-r a vehicle to cross 
in front of it is not negligence.34 Where a motor- 
man is confronted by a sudden and immediate dan- 
ger, such as a runaway horse at a Crossing, he is 
not required to do what, after mature deliberation, 
would have seemed to a prudent man to be the 
wisest thing to do under the circumstances ;35 but 
it has been held, in such «case, that, if the motor- 
man saw the horse and could have slowed down 
sufSciently to let it pass, it was his duty to do so,33 
and to stop the car, if it could be done in the ex- 
ercise of ordinary care, in time to avoid injury.37 

A motorman approaching a Crossing is justified 


in assuming that the driver of a vehicfe will takc 
ordinary care for his own safety,38 and will stop 
before placing himself in a perilous position;^» 
that the driver of the vehicle will not negligently 
drive in front of the streetcar;^0 that the driver 
will not illegally attempt to pass the streetcar turn- 
ing onto a spur at an intersection and that a 
motor vehicle approaching a Crossing in full view 
of the car will stop before reaching the track,^^ 
unless the conduct of the driver is such as should 
reasonably lead the motorman to apprehend the 
contrary,43 as where the driver is oblivious to dan- 
ger,44 or is unable to stop or remove himself from 
peril.^S However, it has been held that a motor¬ 
man has no right to assume that a traveler will wait 
for the car to pass unless it is so near the Crossing,^6 
or its rate of speed so apparent,that the traveler 


Stopplng* In Intersection 

A motorman of a streetoar would 
be negligent if he stopped streetcar 
aerosa paved portion of highway so 
as to force approaching truck to leave 
highway, or strike car, and was not 
negllgent in falllng to do so.—Lotta 
V. Kansas City Public Service Co., 
117 <S.W.2d 296, 342 Mo. 743. 

32. Pa.—^Bningo v. Plttsburgh Kys. 
Co., 200 A. 893, 132 Pa.Super. 414. 

Va.—^Virginia Elee. & Power Co. v. 
Holland, 37 S.E.2d 40. 184 Va. 893. 

Oreen Ught 

Motorman of trolley car, proceed- 
ing on Intersection when beckoned by 
green light, must proceed carefully 
and guard against Injury to automo- 
bile in such intersection, since the 
"go" slgnal at Street intersection con¬ 
fers no authority to motorman to 
proceed across the intersection re- 
gardless of other persons or vehlcles 
already within it.—Galliano v. East 
Penn Electric Co., 154 A. 806, 303 Pa. 
498. 

33. Mass.—^Brule v. Union St. Ry. 
Co., 52 N.E.2d 388, 315 Haas. 268. 

34. Wis.—StafCord v. Chlppewa Val- 
ley Electric R. Co., 86 N.W, 1036, 
110 Wis. 331. 

60 C.J. p 436 note 22. 

35. Pa.—^Phillips V. People^s Pass. 
R. Co., 42 A. 686. 190 Pa. 222. 

36. Ohio.—^Harris v. Cleveland, etc., 
R. Co., 19 Ohio Clr.Ct.. N.S., 410. 

'37. lowa.—Christy v. Des Moines 
City R. Co.. 102 N.W. 194, 126 lowa 
428. 

38. Ala.—^Anniston Electric & Gas 
Co. V. Rosen, 48 So. 798, 159 Ala. 
195, 133 Am.S.R. 32. 

B.I.—Carney v. United Electrio Bys. 
Co., 129 A 593. 


39. La—Casey v. Qhreveport Rys. 
Co., 7 LaApp. 127. 

Va—Linton v. Virginia Electric & 
Power Co., 174 S.E. 667, 162 Va. 
711. 

At mral highway crossliLg 

(1) Motorman of electric trolley 
on approaching rural highway Cross¬ 
ing may presume that automobile 
driver will stop or turn aside until 
latter^s conduct leads motorman to 
apprehend otherwise.—Cate v. Pres- 
no Traction Co., 2 P.2d 364, 213 Cal. 
190. 

(2) Motorman on interurban elec¬ 
tric car approaching grade Crossing 
had right to assume that truck driver 
approaching Crossing would stop in 
place of safety.—Brager v. Milwau- 
kee Elee. Ry. & Light Co., 264 N.W. 
733, 220 Wis. 65. 

40- Md.—Gross v. Baltimore Transit 
Co., 64 A2d 147, 192 Md. 278. 

R.I.—Carney v. United Electric Rys. 
Co.. 129 A. 693. 

Va.—Linton v. Virginia Electric & 
Power Co.. 174 S.E. 667, 162 Va. 
711. 

60 C.J. p 436 note 34. 

TaUng of chances 
A trolley car motorman was not 
required to anticipate danger whlch 
mlght attend chances taken by mo- 
torlst in attempting to cross ahead 
of trolley car at highway grade Cross¬ 
ing.—^Mead v. Louer, 33 N.B.2d 634, 
285 N.Y. 230. 

41- N.J.—Cairns v. Fox, Sup., 118 A 
453. 

60 C.J. p 436 note 35. 

42. Cal.—^Thompson v. Los Angeles 
& S. D. B. Ry. Co., 134 P. 709, 166 
CaL 748. 

La.—Munch v. New Orleans Public 
Service, App., 174 So. 882. 
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Va.—^Linton v. Virginia Electric & 
Power Co.. 174 SJBI 667, 162 Va. 711. 

Stop slgn. 

The motorman of streetcar ap¬ 
proaching Street Crossing had right 
to assume that driver of automobile, 
approaching Crossing from right on 
Intersecting Street so far away and 
so slowly as to convey no intimatlon 
that he dld not intend to stop, saw 
streetcar and would stop at intersec¬ 
tion, until it appeared from circum- 
stances that he was not going to 
stop, especially where there was stop 
sign on such Street.—Welshaar v. 
Kansas City Public Service Ca„ Mo. 
App., 128 e.W.2d 332. 

Slow movlng' tmcl: 

Mo.—^Johnson v. Kansas City Public 
Service Co., 214 S.W.2d 6, 368 Mo. 
253. 

43. Mo.—Newton v. Harvey, App., 
202 S.W. 249. 

60 C.J. p 436 note 37. 

Duty to yleld right of way 

If automobile was so close to In¬ 
tersection that collision was immi¬ 
nent if streetcar proceeded Into in¬ 
tersection, it was duty of streetcar 
motorman to yleld right of way to 
automobile.—Carlson v. Predsall, 37 
N.W.2d 744, 228 Minn. 461. 

44. Mo.—Smith v. Kansas City Pub¬ 
lic Service Co., 43 S.W.2d 648. 328 
Mo. 979. 

60 C.J. p 436 notes 38, 39. 

45- Cal.—Thompson v. Lros Angeles 
& S. D. B. Ry. Co., 134 P. 709. 165 
Cal. 748. 

60 C.J. p 436 note 41. 

46. lowa.—^Bridenstine '"r. lowa City 
Electric Ry. Co.. 166 N.W. 435. 181 
lowa 1124. 

47. lowa.—^Bridenstlne v. lowa City 
Electric Ry. Co., supra. 
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cannot reasonably cxpect to cross the Street in 
safety. 

Under an ordinance providing that “the driver o£ 
ali vehicles*’ must look out for, and g^ve way to, 
vehicles approaching simultaneously from their 
right at intersections, a streetcar motorman is not 
relieved from the duty to look out for an automo- 
bile approaching from his left.^S xhe failure of 
a car to stop in front of a station on its way to 
the rear of the station to unload freight and bag- 
gage, in the course of which it collided with an au- 
tomobile at a Street Crossing adjoining the station, 
has been held not to be a violation of an ordinance 
requiring cars to stop at stations.^^ A motorman 
may assume that, even though a motor vehicle en- 
ters an intersection before the streetcar, it will not 
violate an ordinance giving the streetcar prece- 
dence.5® 

Care before starting, A motorman of a standing 
streetcar, at a Street Crossing, must use due care 
before starting to see that no vehicle is in dan- 
gerous proximity,®^ and, if necessary, give wam- 
ing, as discussed infra § 239, and, where he sees 


that an approaching vehicle is about to cross in 
front, he will be negligent in starting his car before 
waiting for it to cross.52 Qn the other hand, the 
motorman is not obligated to keep his car at a stand- 
still until ali visible traffic has crossed the inter- 
section,53 and, if at the time of starting his car 
he is justified in believing that moving cross traffic 
is at a safe distance from the intersection, he is 
entitled to proceed.®^ 

ControL A motorman should have his car under 
such control at a road intersection as the circum- 
stances may reasonably require,^^ but is not required 
to bring his car under complete control whenever he 
sees in the distance a motor vehicle Crossing the 
tracks,®® and he need not keep his car under such 
control as will preclude a collision imder any and 
all circumstances which may arise.57 

Lookoiit. It is the duty of a motorman approach¬ 
ing a Street intersection to keep a proper lookout,®® 
but, where it does not appear that the motorman 
saw, or in the exercise of reasonable care ought 
to have seen, a vehicle at a Crossing, the railroad 
cannot be charged with negligence.5® A motorman 


48. Tex.—Paso Electric Ry. Co. 
V. Benjamin, Civ.App., 202 S.W. 996. 

49. Tex.—Texas Tractlon Co. v. WI- 
ley, Civ.App., 164 S.W. 1028. 

60 C.J. p 437 note 55. 

50. Tex.—^Havlns v. Dallas Railway 
& Terminal Co., Civ.App., 130 S.W. 
2d 878, error refused. 

61. W.Va.—Blackwood v. Mononga- 
hela Valley Tractlon Co., 122 S.E. 
359, 96 W.Va. 1. 

52. lowa.—Wrlght v. Des Moines 
Ry. Co., 1 N.W.2d 259, 231 lowa 
410. 

Gominir at twenty-flve miles per hoQr 
Where motorman started streetcar 
across intersecting Street when truck 
was thirty-five feet from tracks. In 
full vlew and approaching at about 
twenty-five miles per hour, and there 
was nothing in the conduct of the 
truck driver in his approach to sug- 
gest to the motorman that he intend- 
ed to stop at the Crossing and wait 
for the streetcar to pass over the 
intersection, and delay of one second 
in starting streetcar would have 
averted collision, motorman in start¬ 
ing streetcar and colliding with truck 
was negligent.—^Wright v. Des 
Moines Ry. Co., supra. 

63. La.—^Palgoust v. New Orleans 
Public Service, App., 170 So. 431. 

54. La.—Falgoust v. New Orleans 
Public Service, supra. 


55. Cal.—Bennett v. Central Califor- 
nia Traction Co., 1 P.2d 47, 115 
Cal.App. 1. 

Pa—Schaeffer v. Reading Transit 
Co., 153 A. 323, 302 Pa. 220. 

Tenn.—Tennessee Electric Power Co. 

V. Hunter, 13 Tenn.App. 1, 

60 C.J. p 434 note 19. 

On. cnxve 

(1) On rounding curve, motorman 
was under duty of having car under 
such control as to be ahle to stop it 
If necessary to avoid hitting any ve¬ 
hicle on near-by Crossing.—Ehrhart 
V. York Rys. Co., 162 A. 810, 808 Pa 
566. 

(2) Care on curves generally see 
supra § 228. 

56. Mich.—Rosenfeld v. City of De- 
troit, 265 N.W. 490, 274 Mich. 650. 

AssumptioiL as to motorist 

Streetcar motorman had right to 
assume that motorist would not drive 
upon track in face of rapidly ap¬ 
proaching streetcar unless motorist 
flrst reasonably assured himself that 
way was open to completely cross 
track to place of safety.—^Rosenfeld 
V. City of Detroit, supra 

57. Cal.—^Blythe v. City and County 
of San Francisco, 188 P.2d 40, 83 
Cal.App. 2d 125. 

58. Cal.—^Bennett v. Central Call- 
fornia Traction Co., 1 P.2d 47, 116 
Cal.App. 1. 

lowa—^Wrlght v. Des Moines Ry. Co., 
1 N.W.2d 259, 231 lowa 410- 


Mass.—^Brule v. Union St Ry. Co., 
62 N.B2d 388, 315 Mass. 268. 

Mo.—Smith v. Kansas City Public 
Service Co., 43 S.W.2d 548, 328 Mo. 
979—^Weishaar v. Kansas City Pub¬ 
lic Service Co., App., 128 S.W.2d 
332. 

Pa.—Scholl V. Philadelphia Suburban 
Transp. Co., 51 A.2d 732, 356 Pa 
217. 

Tenn.—Tennessee Electric Power Co. 

V. Hunter, 13 Tenn.App. 1. 

Tex.—^Dallas Ry. & Terminal Co. v. 

Darden, Com.App., 38 S.W.2d 777, 
Duty to keep lookout generally see 
supra § 228. 

Extent of duty 

Streetcar motorman can be charged 
only with what he saw or would have 
seen if he had been keeping proper 
lookout, with respect to negligence In 
collision with automobile at Street in¬ 
tersection.—Linton v. Virginia Elec¬ 
tric & Power Co., 174 S.E3. 667, 162 Va. 
711. 

TigUauca 

Operator of streetcar approaching 
Street intersection must be vigilant 
in his watch for automobiJes.— 
Aungst v, Central California Traction 
Co.. 1 P.2d 56, 115 Cal.App. 113— 
Bennett v, Central California Trac¬ 
tion Co., 1 P.2d 47. 116 CaUApp. 1. 

59. Mass.—^Kiley v. Boston Elevated 
Ry. Co., 93 N.B. 632, 207 Mass. 
642, 31 L.R.A-.,N.S,, 1163. 

60 C.J. p 435 note 21. 
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is not required to stop and look np and down the 
Street he is Crossing,^0 and a motorman need not 
keep a lookout for vehicles which may run into 
the rear of his car at a Street intersection.^l 

Railroad Crossing rules. Whether or not the 
niles applicable to railroad crossings, discussed in 
Railroads §§ 710-762, apply to collisions at an inter- 
urban railroad Crossing has been the subject of 
same confusion due to the fact that an interurban 
railroad partakes of the character of a Street rail¬ 
road when its tracks are laid in the streets and 
of the nature of a railroad when its tracks are laid 
on its own private way.^^ Where the tracks are 
laid in the streets, the striet rules of care enjoined 
on railroads in respect of crossings do not apply, 
but, where the tracks are laid on private property, 
such rules do apply,and the rights and duties of 
an interurban electric railroad in operating trains 
over a Crossing in rural territory are similar to 
those of a company operating steam-propelled 
trains.®^ A law providing that every “railroad Cor¬ 
poration” shall maintain cattle guards at road cross¬ 
ings applies to a Street railroad.66 The legal prin¬ 
cipies applicable to a Crossing accident between a 
motor vehicle and a streetear or train are deter- 
mined by the physical surroundings and not by 
the motive power involved.®*^ 


Speed, A motorman approaching a road inter- 
section should proceed at a reasonable speed, and 
what constitutes a reasonable speed will depend on 
the surrounding circumstances.®® The motorman 
must reduce speed if the circumstances indicate the 
necessity for so doing,®^ and he must slacken speed 
the moment it is apparent to him, in the exercise of 
ordinary care, that a waming is not going to be 
effective to prevent a collision.'^® It has also been 
held that, when approaching a Crossing at an unlaw- 
ful and negligent rate of speed, a motorman has no 
right to assume that a driver within eight feet of 
the track and moving at a speed of seven to ten 
miles an hour will not go thereon where there would 
have been no danger except for the motorman*s 
negligence,'^^ and that, when running through a 
stop signal at a reckless and dangerous rate of 
speed, a motorman should not assume that automo- 
biles can or will yield the right of way.72 On 
the other hand, a motorman is not necessarily un¬ 
der a duty to reduce the speed of the car on seeing 
an automobile in front of the car,'^3 or whenever 
he sees an automobile approaching an intersection,^^ 
until the danger becomes imminent,75 and it ap- 
pears that the driver of a vehicle either will not or 
cannot extricate himself from danger.76 

A motorman approaching a road intersection may 
assume until the contrary is shown that a motorist 


Fallure to take sacond look 

Operator of streetear who saw bus 
moving at a moderate rate of speed 
a City block away from intersection 
was not at fault in failing to take a 
second look in direction of the bus 
before proceeding across intersection. 
—Blanchard v. New Orleans Public 
Service, La-App., 26 So.2d 741. 

60. Ky.—-South Covington & C. St. 
Ry. Co. V. Cmtcher, 123 S.W. 268^ 
135 Ky. 698. 

60 C.T. p 435 note 23. 

61. Mass.—^Klley v. Boston, etc., Ry. 
Co., 93 N.R 632, 207 Mass. 642, 31 
L.R.A.,N.S., 1163. 

62. Ind.—Snow v. Indianapolis, etc., 
R. Co., 93 N.E. 1089, 47 Ind.App. 
189. 

63. Ind.—Citizens’ St. R. Co. v. 
Abright. 42 N.E. 238, 1028, 14 Ind. 
App. 433. 

64. Cal.—Lund v. Pacific Elee. Ry. 
Co., 153 P.2d 706, 26 Cal.2d 287— 
Tice V. Pacific Electric Ry. Co., 96 
P.2d 1022, 36 Cal.App.2d 66, re- 
hearing denied 97 P.2d 844, 36 Cal. 
App.2d 66. 

Ind.—Snow v. Indianapolis, etc., R. 
Co.. 93 N.E. 1089, 47 Ind.App. 189. 


Chio,—Grove v. City Ry. Co., 64 N.E. 
2d 429, 78 Ohio APP. 37. 

65- Cal.—^Llndsey v. Pacific Elec¬ 
tric Ry. Co., 296 P. 131, 111 Cal. 
App, 482. 

66- N.T.—^Evans v. Utica, etc., Ry. 
Co., 89 N.T.S. 1089, 44 Misc. 346. 

60 C.J. p 437 note 52. 

67. W.Va—Casto v. Charleston 
Transit Co., 200 S.B. 841, 120 W. 
Va. 676. 

68. Mo.—■Williams v. St. Louis Pub¬ 
lic Service Co., 73 S.W.2d 199, 336 
Mo. 335. 

60 C.J. p 434 note 20. 

Speed generally see supra § 230. 

69. La—Moch V. Shreveport Rys. 
Co., App., 41 So.2d 741. 

Pa—^Voitasefski v, Pittsburgh Rys. 
Co., 69 A.2d 370, 363 Pa 220— 
Gaines v, Philadelphia Transp. Co., 
69 A.2d 916, 369 Pa 610—Schaeffer 
V. Reading Transit Co., 153 A. 323, 
302 Pa 220. 

Va.—^Virginia Electric & Power Co. 
V. Vellines, 176 S.B. 36, 162 Va 671. 

Anto already coxomltted to oross 
Where automobile was committed 
to Crossing before streetear started 
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across intersection at right angles, 
motorman must reduce speed sufi^- 
ciently to enable automobile to pass. 
—Galliano v. East Penn Electric Co., 
154 A. 805, 303 Pa 498. 

70. Mo.—^Holden v. Missourl R. Co., 
76 S.W. 973, 177 Mo. 466—Good 
Roads Co. V. Kansas City Rys. Co., 
App., 217 S.W. 858. 

71- Mo.—^Priedman v. United Rys. 
Co. of St. Louis, APP., 254 S.W. 666. 

72. Ark.—^Arkansas Power & Liffht 
Co. V. Cummins, 28 S.W.2d 1077, 
181 Ark. 1145, 182 Ark. 1. 

60 C.J. p 436 note 45. 

73. Mo.—^Plack V. Metropolitan St 
Ry. Co., 145 S.W. 110, 162 Mo.App. 
650. 

74. Me.—Dill v. Androscoggln & K 
Ry. Co., 135 A. 248, 126 Me. 1, 

60 C.J. p 436 note 25. 

75. Del.—^Parley v. Wilmington, etc., 
R. Co.. 62 A. 643, 19 Del. 581. 

lowa.—Deiling v. Des Moines Ry. Co., 
251 N.W. 622, 217 lowa 687. 

76- Me.—^Dill V. Androscoggln & K. 

Ry. Co., 135 A. 248, 126 Me. 1. 

60 C.J. p 435 note 27. 
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will obey laws requiring him to reduce speedJ*^ 
An ordinance regulating the speed of streetcars at 
intersections in congested districts is inapplicable 
to intersections in other districtsJ^ Where a motor- 
man runs a car at a rate of speed forbidden by an 
ordinance and nile of the company without giving 
the customary signals of approach at a Street inter- 
section, it is negligence on the part of such motor- 
man, and the company is responsible thereforJ® 
Where an eastbound car struck a vehicle thirty 
or forty feet west of a westbound car stopped at 
the northeast comer of an intersection for the pur- 
pose of letting off and taking on passengers, it was 
"‘about to pass’* such car within the meaning of an 
ordinance prohibiting a car about to pass another 
car going in the opposite direction at a point where 
passengers may alight from, or board, it, from 
proceeding at more than three miles an hour.80 The 
fact that an ordinance forbidding a vehicle to be 
driven through a procession is inapplicable to street¬ 
cars does not excuse a motorman from driving to- 
ward a procession at an unreasonable speed.^^ Also, 
the fact that a streetcar was not exceeding the speed 
limit will not excuse negligent operation thereof.82 

It is not negligence per se to run an interurban 
electric car over an ordinary country highway Cross¬ 
ing at fifty miles an hour or more,®^ and, where 
conditions at the Crossing permit approaching mo- 
torists, in the exercise of reasonable care, to see the 
approach of the interurban, but they fail to look 
and a collision results, the fifty-mile an hour speed 


of the interurban is not actionable negligence.^^ 
On the other hand, operation of a streetcar on a 
public highway in which the company owns no ex¬ 
clusi ve right of way, at such a speed as to prevent its 
stopping before reaching a Crossing has been held 
negligence per se.S5 An ordinance limiting the 
speed of railway trains cannot be applied to trains 
propelled by electricity with respect to a collision 
at a Street crossing.S6 

Violation of company ride relating to the spacing 
of cars was held to be evidence tending to show neg¬ 
ligence where a car running immediately behind 
another collided with a wagon which was Crossing 
the track at an intersection.®'^ 

§ 239. - Duty to Give Waming 

Where the circumstances so require, a motorman 
must give warning of the approach of the streetcar to 
an intersection. 

The motorman of a streetcar may, in the exer¬ 
cise of due care, be required to give a proper wam¬ 
ing by sounding the gong, or otherwise, when ap¬ 
proaching a Street Crossing®® or driveway,®^ but in 
the absence of statute or ordinance so requiring, a 
motorman is not obligated to signal merely by vir- 
tue of the fact that he is approaching a road inter¬ 
section,and, where the driver of a vehicle is 
aware of danger from the approach of the street¬ 
car, failure of the motorman to sound his gong is 
ordinarily immaterial.^^ On the other hand, a mo- 


77. W.Va.—^McClauffherty v. Tri- 
City Traction Co., 14 S.E.2d 432, 
123 W.Va. 112. 

78. Md.—Gross v. Baltlmore Transit 
Co., 64 A.2d 147, 192 Md. 278. 

79. Mass.—^Horsman v. Brockton & 
P. St. Ry. Co., 91 N-E. 897. 205 
Mass. 619. 

80- Mo.—^Loehr v. Wells, App., 253 
S.W. 461. 

81. Ala.—^Binningham Elee. Co. v. 
Toner, 37 So.2d 584, 251 Ala. 414. 

ATiny convoy 

Where a convoy of army tnicks, 
with their llghts on in nighttime, 
spaced at regular intervals, were 
moving through Intersection at 
steady pace, mere fact that ordinance 
prohibiting operator of vehicle driv¬ 
ing through a procession was not ap- 
plicable to streetcar operator did not 
change duty which rested on operator 
to drive at a prudent speed not great- 
er than W8is reasonable and proper.— 
Birmingham Elee. Co. y. Toner, su¬ 
pra. 


82. Cal.—Bennett v. Central Califor- 
nia Traction Co., 1 P.2d 47, 115 Cal. 
App. 1. 

83. Ind.—Watson v. Vanosdal, 19 N. 
E.2d 269. 215 Ind. 149. 

84. Ind.—Watson v. VanosdaJ, su¬ 
pra, 

85. Va.—Sutton v. Virginia Ry. & 
Power Co., 99 S.E. 670, 125 Va. 449. 

86. Tex.—^Texas Traction Co. v. Wi- 
ley, Civ.App., 164 S.W. 1028. 

60 C.J. p 437 note 64. 

87. S.C.—McCormick v. Columbla 
Electric St. Ry.. Light & Power Co.. 
67 S.E. 562, 85 S.C. 455, 21 Ann.Cas. 
144. 

8& Cal.—Saphire v. Los Angeles 
Transit Lrines, 222 P.2d 956, 99 Cal. 
App.2d 880. 

La.—^Moch v. Shreveport Rys. Co., 
App., 41 So,2d 741. 

60 C.J. p 437 note 60. 

89. Mass.—^Horsman v. Brockton & 
P. St. Ry. Co., 91 N.E. 897, 205 
Mass. 519. 


90. Mo.—Weishaar v. Kansas City 
Public Service Co., App., 128 S.W. 
2d 332. 

Va.—Linton v. Virginia Electric & 
Power Co., 174 S.E. 667, 162 Va. 
711. 

Frohahillty as to stopping 
The motorman of streetcar ap¬ 
proaching Street Crossing owed no 
duty to wam driver of automobile 
approaching Crossing on intersecting 
Street until he should have concluded 
that automobile w-as approaching in 
such manner and under such circum¬ 
stances as to indicate that it was not 
going to stop.—^Weishaar v. Kansas 
City Public Service Co., Mo.App., 128 
S.W.2d 332. 

91- Mich.—^Patterson ▼. Detrolt 

United Ry., 163 N.W. 670, 187 Mlch. 
567. 

60 C.J. p 437 note 66. 

pTLrposa of waming 

The purpose of giving a waming 
is to apprise a person of Impending 
danger of which he is not aware, to 
i enable hlm to protect hlmself against 
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torman cannot assume that the driver of a vehicle 
approachini^ the track at a Street intersection is 
aware of the approach of the streetcar and neg- 
lect to give warning,92 unless it is reasonably ap¬ 
parent that the driver is aware of the approach of 
the 'car,23 and the motorman will not necessarily 
be absolved from negligence merely because a driv¬ 
er should have seen the car.24 Where there is a 
collision between a streetcar and a vehicle, the 
question of signais has been held to be of import- 
ance only where the collision occurred at a Street 
intersection,*>5 or where night or bad weather made 
such signais necessary in the exercise of due care 
to warn a vehicle ahead of the approach of the 
car, as discussed infra § 240. 

A motorman of a standing streetcar at an inter¬ 
section must sound a proper warning if necessary 
before starting his car,and a motorman who starts 
his car from a standing ppsition, and without warn¬ 
ing runs it into a vehicle using a Street Crossing, 
is negligent.27 Where a motorman of a standing 
car signais a motorist to come ahead while another 
streetcar, with which the motorist collides, is mov- 
ing toward the intersection, the Street railroad com- 
pany is not guilty of actionable negligence where 
the motorist sees and is aware of the approaching 

car,38 

Statutory duty io give warning. The duty to 
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1 

sound a gong or give other warning on approach 
to an intersection may be imposed by statute or 
ordinance,®2 and the motorman is negligent in fail- 
ing to sound his signal, even though a motorist 
sees the approaching streetcar,i although the viola- 
tion of an ordinance relating to the sounding of 
the gong at Street crossings has been held not to 
be negligence per se.2 The violation of an ordi¬ 
nance requiring the continuous ringing of a bell 
on a streetcar while in motion does not render the 
company guilty of negligence per se in a Crossing 
accident,2 although the ordinance is in a condition 
in the grant of franchise to the company, since such 
condition is unreasonable.^ 

Signaling devie es ai road crossings. If a signal- 
ing device at an interurban railroad Crossing is rea¬ 
sonably necessary to warn travelers of the ap¬ 
proach of cars or trains, the interurban railroad is 
under a duty to install one,5 even though it has 
not been directed to do so by the public authori- 
ties,5 and, where it undertakes to install such a 
device, it is obligated to use reasonable care in 
the construction and maintenance thereof.*^ The 
protection it should give at the Crossing may de- 
pend on the number of trains and people using it.® 
In the absence of a statutory requirement, an in¬ 
terurban railroad need not maintain Crossing signs 
elsewhere than on its own property,® and at an or- 
dinary Crossing is not obligated to install devices 


It, and, where he is fully aware of 
exlstence of the danger, warning Is 
unnecessary.—0*Nelll v. Minneapo- 
lis St. Ry. Co., 7 N.W.2d 666, 213 
Mlnn. 514. 

92. Cal.—Carey v. Pacific Gas & 
Electric Co.. 242 P. 97, 76 Cal.App. 
129. 

Mo.—Good Roads Co. v. Kansaa City 
Rys. Co., App., 217 S.W. 868. 

93. Cal.—Carey v. Pacific Gas & 
Electric Co., 242 P. 97, 76 Cfia.App. 
129. 

Mo.—Good Roads Co. v. Kansas City 
Rys. Co., App., 217 S.W, 868. 

94. D.C.—^Bernhardt v. City, etc., Ry. 
Co., 263 P. 1009, 49 App.D.C. 266. 

95. 111.—Mullen v. Johnson, 196 111. 
App. 303. 

60 C.J. p 438 note 70. 

96. W.Va.—Blackwood v. Mononga- 
hela Valley Traction Co., 122 S.E. 
369, 96 W.Va. 1. 

97. N.Y.—McGurgan v. New Tork 

City R. Co., 106 N.T.S. 201, 121 
App.Dlv. 519. i 


, 98. N.T.—^Hirsch v, Interurban St. 

Ry. Co., 94 N.Y.S. 330. 

[ 60 C,J. p 438 note 74. 

99. lowa.—Swisher v. Interurban R. 

Co., 130 N.W. 404, 161 lowa 384. 

S.C.—^McCormick V. Columbia Elec¬ 
tric St. Ry., Lright & Power Co., 67 
S.E. 662, 86 S.C. 466, 21 Ann.Cas. 
144. 

60 C.J. p 437 notes 62, 63. 

1. Cal.—Salvo v. Market St. Ry. Co., 
2 P.2d 586, 116 Cal.App. 339. 

2. Chio.—Griese v. Cleveland Elec¬ 
tric St R. Co., 24 Ohio Cir.Ct, N,S„ 
60. 

3. Wis.—'Stafford v. Chippewa Val¬ 
ley Electric R. Co., 85 N.W. 1036, 
110 Wis. 331. 

4. Wis.—StaJEord v. Chippewa Val¬ 
ley Electric R. Co., supra. 

5. Ind.—^Watson v. Brady, 186 N.E. 
616, 206 Ind. 1. 

Bequlred by topography and oonges- 
tlon 

Paliure to install special warning 
signal or bell at Interurban railroad 
Crossing may constitute actionable 


negligence where Crossing Is so haz- 
ardous, by reason of topography and 
congested traffle, that some special 
warning signal or bell is reasonably 
necessary.—^Watson v. Brady, supra. 

6. Ind.—^Watson v. Brady, supra. 

7. Cal.—Startup v. Pacific Elee. Ry. 
Co., 180 P.2d 896, 29 Cal.2d 866. 

J^roper plaoemexLt of swlt^ 

Where evidence established that 
Crossing signaling system was so 
constructed that, when one train fol- 
lowed another on track on which ac¬ 
cident occurred within six hundred 
feet, signal would cease to operate 
when flrst train cleared Crossing, the 
fact that placement of switches could 
have been adjusted so as to give 
warning of approach of ali trains 
could be considered by Jury in deter- 
mining whether company used rea¬ 
sonable care in installation and oper- 
ation of signaling system.—Startup 
V. Pacific Elee. Ry, Co., supra. 

8. Ind.—Watson v, Brady, 185 N.B. 
616, 206 Ind. 1. 

9. W.Va.—McClaugherty v. Tri-City 
Traction Co., 14 S.E.2d 432, 123 W. 
Va. 112. 
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of any particular type.^^ Where the matter of 
Crossing safety devices is regulated by statute or 
ordinance, there should be a due compliance there- 
with, but a substantial compliance is sufficient.^^ 
The absence of a suitable safety device at an in- 
terurban road Crossing is immaterial where such 
absence did not contribute to the accident.^^ 

§ 240. Operating at Night or under Adverse 
Weather Conditions 

The care exercised by a motorman operating at night 
or in adverse weather should be commensurate with 
the conditions encountered. 

The motorman of a streetcar is not warranted in 
assuming that, because of a storm and darkness, no 
one will be on the track,^^ and under such condi¬ 
tions he is required to proceed with extra caution^^^ 
and, where mist and darkness prevent a motorman 
from observing clearly the position of a motor ve- 
hicle,^5 or discovering whether it has cleared the 
tracks,i6 he should have the car under such control 
that he can stop it in time to avoid a collision with 
the vehicle after the rays of the headlight enable 
him to see it,^^ and, when the brilliance of the 
lights on a streetcar is reduced under an ordinance 
requiring them to be screened, the operating speed 
must be reduced in proportion.^* A motorman^s act 
in running at an excessive rate of speed without 
giving waming after seeing a lighted motor vehicle 
ahead may be negligence,^^ and it has been held that, 
when because of darkness a motorman is unable to 


see far enough ahead to gpve vehicles warning, he 
must continually sound the gong in anticipation of 
their being on the track;-® but it seems that this 
rule does not obtain on a ciear night when the car 
is equipped with a good headlight, where there is no 
unusual obstruction preventing a view of the car,®^ 
and failure to sound the gong is not such negligence 
as will render the Street railroad liable when the 
driver of a motor vehicle sees the lights of an ap- 
proaching car in time not to go on the track .22 
When running his car at night with the headlight 
not burning, a motorman must use extraordinary 
care,22 but it has been held not to be negligent to 
fail to have a light on the rear of a snowsweeper 
streetcar while it is waiting at a railroad Crossing.^** 

It is negligence per se for a Street railroad to 
operate cars at night at a greater rate of speed than 
will enable those in charge of a car to stop it within 
the distance covered by its own lights, to avoid col- 
lisions with vehicles on the tracks.25 

When operating car in fog, the motorman may be 
negligent in running at a high rate of speed, al- 
though he discovers the perii as soon as possible, 
and does everjihing in his power to avert a collision, 
where the perii, although not sooner discovered, 
might have been averted but for the speed.26 How- 
ever, if it is shown that a fog did not in any way 
contribute to an accident, the absence of burning 
headlights or the failure to sound the gong on a 
car which collides with a team is not material evi- 


10 . Ind.—Watson v. Brady, 185 N.E. 

616. 205 Ind. 1. 

TiAOaixis aignals 

Intenirban electric railroad does 
not owe Public duty of maintaining 
flashlng signals or similar warninsrs 
at ali ordinary crossings in country 
where there is no unusual danger or 
extraordinary hazard,—^Watson v. 
Brady, supra. 

11. Signs held snfflcieiLt 

A slgn, with words “railroad Cross¬ 
ing** in letters eight Inches high on 
right side of highway pavement 
about twenty-flve feet from interur- 
ban railroad Crossing fairly warned 
travelers approaching Crossing of 
proximity of tracks. as required by 
statute, even if character of Crossing 
and surrounding conditions required 
sign on their side of tracks in addi- 
tion to Standard railroad sawbuck 
sign and Crossing sign maintained by 
highway commission about thirty 
feet from tracks on opposite side.— 
Hitchcock V. lowa Southern Utilities 
Co. of Delaware, 6 N.W.2d 29, 233 
lowa 301. 


12. W.Va.—McClaugherty v. Tri- 
City Traction Co., 14 S.E.2d 432, 
123 W.Va. 112. 

Car vlsible to mctoxlst 
W.Va.—McClaugherty v. Tri-City j 
Traction Co., supra, 

13. Minn.—^Heiden v. Minneapolis 
St. Ry. Co., 191 N.W. 254, 154 Minn. 
102 , 

14- Minn,—^Heiden v. Minneapolis St. 

Ry. Co., supra. 

60 C.J, p 438 note 80. 

15. Mlch.—Travelers’ Indemnity Co. 
V. Detroit United Ry., 159 N.W. 
628, 193 Mich. 375. 

16. Mich.—Travelers* Indemnity Co. 
V. Detroit United Ry., supra. 

17. Minn.—^Heiden v. Minneapolis St. 
Ry. Co., 191 N.W. 254, 154 Minn. 
102 , 

60 C.J. p 438 note S3. 

18. Ind.—Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 N.E. 
772, 71 Ind.App. 10. 

I €0 C.J, p 439 note 84. 
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19. Mo.—Bruenlng v. Metropolitan 
St. Ry. Co., 168 S.W. 247, 181 *Mo. 
App. 264. 

60 C.J. p 439 note 85. 

20. Mo.—J. P. Conrad Grocer Co. v. 
St. Liouis, etc., R. Co., 89 Mo.App. 
391. 

21. Wis.—Stafford v. Chippewa Val- 
ley Electric R. Co., 85 N.W. 1036, 
110 Wis. 331. 

60 C.J. P 439 note 87. 

22. Md.—Upton v. United Rys., etc., 
Co., 110 A. 4S4, 136 Md. 212. 

60 C.J. p 439 note 8$, 

23. lowa.—^Delling v. Des Moines 
Ry. Co., 251 N.W. 622. 217 lowa 687. 

24. 111.—Overstreet v. Illinois Pow¬ 
er ds Light Corporation, 190 N.E. 
676, 356 III. 378. 

25. W.Va.—Chambers v. Princeton 
Power Co., 117 S.E. 480, 93 W.Va. 
598, 29 A.L.R. 1041. 

26. N.Y.—^Pisher v. Union R. Co., 83 
N.Y.S. 694, 86 App.Div. 365. 


«3 C.J.S.—24 
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dence of negligence on the part of the Street rail- 
road when it does not appear that the absence of 
such warnings contributed to the injury.27 It has 
been held that, when fog or rain and snow obscure 
the view, it is the duty of operatives of streetcars 
to proceed not in the usual manner, but in a cau- 
tious manner, so as to insure the safety of others 
on a public thoroughfare, and to wam them of dan- 

ger.28 

Where the surface of the Street is wet and slip- 
pery, the motorman must proceed with care com- 
mensurate with such conditions,29 but may assume 
that a motorist will likewise observe the care re- 
quired under such circumstances.^o The slippery 
condition of the intersection is immaterial if it in 
no way -contributes to the accident. 

§ 241. Collision with Ambulance 

Under some statutes a streetcar must yleld the right 
of way to an ambulance even when traffic signais are 
set for the car and against the ambulance. 

Under some statutes the right of way ordinarily 
accorded a streetcar at an intersection with the 
^*go” sign in its favor will be denied on approach 
of an ambulance with siren sounding.^^ The failure 
of a streetcar motorman to observe an ordinance 
which gave right of way at Street intersections to 


traffic going north and south cannot be relied on 
by the owner of an ambulance as necessarily creat- 
ing liability for damages to it in a collision.33 An 
ambulance which was under the jurisdiction of a 
health department, but did not belong to it, which 
collided with a streetcar, has been held not to be 
within an ordinance providing that an “ambulance 
of the department of health” shall have the right 
of way in the streets.^^ 

§ 242. Collision with Fire Apparatus 

Fire apparatus ordinarily has the right of way as 
against streetcars. 

It is the duty of the motorman or other person 
in charge of a streetcar to give way to, and to use 
due precaution to avoid colliding with, a fire engine, 
truck, or wagon,35 and to hold himself in readiness 
to avoid such collision when he has reason to an¬ 
ticipate that such an engine, truck, or wagon may 
appear,36 as when he is approaching and passing 
a house in which they are kept.37 It has been held 
that at common law firemen going to a fire are given 
the right of way over streetcars,^^ but there is also 
authority to the contrary.^^ Fire apparatus may pos- 
sess superior rights on the streets by virtue of 
statute,40 ordinance,41 or custom,42 even though 
the motorman of the streetcar has a green light 


27. Pa.—^Mackey v. Philadelphia & 
West Chester Traction Co., 76 A. 
201, 227 Pa. 482. 

28. Mo.—^Engelman v. Metropolitan 
■St. R. Co., 113 S.W. 700, 133 Mo. 
App. 514. 

29. Ohio.—Acker v. Columbus & 
Southern Ohio Elee. Co., App., 60 
N.E.2d 932. 

Pa.—G-alliano v. EJast Penn Electric 
Co., 154 A. 806, 303 Pa. 498. 

30. Tex.—Carrell v. Dallas Railway 
& Terminal Co., Civ.App., 161 S.W. 
2d 869, error dismissed, judgrment 
correct. 

31. Mo.—^Weishaar v. Kansas City 
Public Service Co., App., 128 S.W.2d 
332. 

32. Mlnn.—^Ro&ers v. Minneapolis 
St. Ry. Co., 16 N.W.2d 616, 218 
Mlnn. 454. 

Prima facie XLegrllffeiLoe 

Streetcar motorman, by enterlngr 
an intersection on a “go** traflic sig- 
nal at a time when motorman could 
have seen and heard an ambulance 
approaching with siren sounding and 
red light dlsplayed, resultlng in a 
collision, violated statute and was 
prima facie guilty of negligence.— 


Rogers v. Minneapolis SL Ry. Co., 
supra. 

33. Md.—Cook v. United Rys., etc., 
104 A. 37, 132 Md. 563. 

60 C.J. p 441 note 26. 

34. N.T.—Dillon v. Nassau Electric 
R, Co., 68 N.T.Q. 1098, 69 App.Uiv. 
614. 

35. Ind.—Public Utilities Co. v. Han- 
dorf, 112 N.E, 775, 185 Ind. 254. 

Mo.—Raymore v. Kansas City Public 
Service Co., App., 141 S.W.2d 103. 
60 C.J. p 439 note 97, p 441 note 18. 

Degree of duty 

Instruction which stated that it 
was motorman’s duty to exercise 
highest degree of care to discover 
fire department vehicle, and that on 
discovering such vehicle it was mo- 
torman*s duty Immediately to stop, 
imposed no higher duty than required 
by ordinance.—State ex rei. Kansas 
City Public Service Co. v. Shain, 166 
S.W.2d 428, 360 Mo. 316. 

Relianoe on. motorman. 

Hook and ladder fire truck had 
right of way over streetcar, and fire- 
man could have relied on motorman 
obeying ordinance reauiring street¬ 
car to stop immediately after ciear- 
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ing Intersection.—^Raymore v. Kansas 
City Public Service Co., Mo.App., 141 
S.W.2d 103. 

36. La.—^Dole v. New Orleans R. & 
Light Co., 46 So. 929, 121 La. 945, 
19 L.R.A..N.S., 623. 

60 C.J. p 439 note 98. 

37- La,—^Dole v. New Orleans R. & 
Light Co., supra. 

60 C.J. p 440 note 99. 

38. Mo.—^Duffy V. Kansas City Rys. 
Co., App., 217 S.W. 883. 

39. N.J.—^Knox v. North Jersey St. 
R. Co., 67 A. 423, 70 N.J.Law 347. 
1 Ann.Cas. 164. 

60 C.J. p 440 note 3. 

40. N.J.—Knox v. North Jersey St 
R. Co., supra. 

Pa.—^Urben v. Plttsburgh Rys. Co., 
Com.Pl., 93 Plttsb.Leg.J. 439. 

60 C.J. p 440 note 8. 

41. La.—^Boylan v. New Orleans, 
etc., Co., 71 So. 360, 139 La. 186, 
Ann.Cas.l918A 287. 

60 C.J. p 440 note 9. 

42. N.J.—^Knox v. North Jersey SL 
R. Co., 67 A. 423, 70 N.J.Law 347, 
1 Ann.Cas. 164. 

60 C.J. p 440 note 10. 



83 C.J.S. 


STREET RAILBOADS 


§§ 242-244 


in his favor.^3 On the other hand, it has been 
held that negligence cannot be predicated on the 
mere fact that a car involved in a collision with 
fire apparatus was rtmning at a high speed,^^ and 
that the only duty resting on a Street railroad is 
to exercise reasonable care under the circum- 

stances.^5 

Un-der an ordinance specifically giving fire ap¬ 
paratus the right of way, the driver of a fire truck 
has the right to assume that the motorman of an 
approaching streetcar, on discovering the truck, 
will so control the car as to give the truck the right 
of way,^® and that, regardless of intent, proof of 
negligence establishes a violation of such an ordi- 
nance>7 The right of way given fire apparatus 
by such an ordinance is absolute,^8 the motorman 
need not know that it is going to a fire,^® and he 
is not excused when it develops that the apparatus 
was going to a fire unless he did not know, or did 
not have good reason to believe, that it was ap- 
proaching.50 Under an ordinance providing for a 
penalty for the obstruction of fire apparatus, neg¬ 
ligence on the part of a Street railroad, regardless 
of intent, will establish a violation of the ordinance, 
and create a liability in favor of one injured as a re¬ 
suit of such negligence without fault on his part.51 
Violation of such an ordinance may be regarded 
as negligence as a matter of law»^ or negligence per 
se.®® 

Company rule. The exercise of precautions as to 
the peculiar rights of fire apparatus may be re- 
quired by a rule or regulation of the Street rail- 


road.®4 However, the violation of a company rule 
relating to speed has been held not to be negligence 
per se, but evidence bearing on the question whether 
a faster rate is in accordance with careful manage- 
ment.®® 

§ 243. Collision with Police Vehicle 

Police vehicles ordinarlly have the right of way over 
streetcars. 

Ordinarily it is the duty of the motorman of a 
Streetcar to yield the right of way to a police ve¬ 
hicle signaling its advance.®® Under an ordinance 
giving a police patrol the right of vray, a streetcar 
motorman is required to stop the car if necessary 
to yield such right of way,®" and such an ordinance 
applies to Street intersections.®® By virtue of cus- 
tom a motorman may be required to stop the car 
on the approach of a police vehicle,®® and the fail- 
ure of a motorman to stop when it is shown that, 
if he had been reasonably attentive to the approach 
of a police patrol, he could have stopped the car 
in time to have avoided a collision has been held a 
proximate cause of injury, notwithstanding other 
causes may have contributed to the accident.®® 

§ 244. Collision with Dog or Other Animal 
Not under Control of Owner 

A streetcar company Is liable for damage to an ani¬ 
mal not under the control of its owner where through 
negligence of the company's servants its car collides with 
the animal. 


43. Tex.—^Dallas Hy. & Terminal Co. 
V. Allen, Clv.App., 43 S.W.2d 165, 
error dismissed. 

44. N.T.—^N^ew York v. Metropolitan 
St. R. Co., 86 N.YjS. 693, 90 App. 
Div. 66, afflrmed 76 N.E. 1128, 182 
N.Y. 536. 

45. N.T.— Kqw York V. Metropolitan 
St. R. Co., supra. 

46. N.Y.—^New York v. Metropolitan 
St. R. Co., supra, 

47. Ind.—Indianapolis Traction & 
Terminal Co. v. Hensley, 115 N.E. 
934, 186 Ind. 479. 

48- Mo.—^Hackleman v. Kansas City 
Rys. Co., 217 S.W. 618, 203 Mo.App. 
125. 

49. Mo.—Hackleman v. Kansas City 
Rys. Co., supra. 

sa Mo.—^Hackleman v. Kansas City 
Rys. Co,, supra. 

60 C.J. p 441 note 15. 


51. Ind.—^Indianapolis Traction & 
Terminal Co. v. Hensley, 115 N.E. 
934, 186 Ind. 479. 

52. H.C.—Spittle v. Charlotte, etc., 
Ry. Co„ 75 S.E. 910, 175 N.C. 497. 

60 C.J. p 441 note 19. 

53. Ind.—^Indianapolis Traction & 
Terminal Co. v. Hensley, 115 X.E. 
934. 186 Ind. 479. 

60 C.J. p 441 note 20. 

54. La.—^Dole v. New Orleans R. & 
Light Co., 46 So. 929, 121 La. 945, 19 
L.R.A„N.S„ 623. 

60 C.J. p 440 note 7. 

55. Midi.—McKernan v. Detroit Cit- 
izens' St. R. Co., 101 N.W. 812, 138 
Mich. 519, 68 L.R.A. 347. 

56. Mo.—Rowe v. Kansas City Pub¬ 
lic Service Co., App., 248 S.W,2d 
445. 

Noise of streetcar 

Fact that streetcar is making noise 

does not relieve company from liabil¬ 
ity for negligence of motorman, since 
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the noise placed a greater duty of 
care on motorman who had not heard 
alarm of police patrol.—Cincinnati 
St. Ry. Co. V. Bartsch, 198 N.E. 636, 
50 Ohio App. 464. 

Siren sonnding 

It was the duty of trolley bus op¬ 
erator approaching intersection at 
such speed and distance that bus 
could be stopped before entering in¬ 
tersection to 3 'ield the right of way 
to police car entering Intersection 
with Siren sounding and red light on. 
—-Rowe V. Kansas City Public Service 
Co., Mo.App., 248 S.W.2d 445. 

57. Mo.—Hogan v. Kansas City Pub¬ 
lic Sen’ice Co., 19 S.\V.2d 707, 322 
Mo. 1103, 65 A,L.R. 129. 

58. Mo.—^Nolan v. Kansas City Rys. 
Co., APP„ 247 ■S.W. 429. 

59. Mo.—^Hogan v. Fleming, 297 S. 
[ W. 404, 317 Mo. 524. 

I 60. Mo.—^Hogan v. Fleming, supra. 

[ 60 C.J. p 441 note 25. 
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A streetcar company is liable for damage if 
through the incompetency, inattention, or careless- 
ness of its servants a car collides with an animal 
not under the control of its owner,®^ and a motor- 
man should slacken speed where the circumstances 
indicate that this is necessary to avoid injury to the 
animal.62 Although a motorman may not relieve 
himself of a charge of negligence by relying entirely 
on the alertness of an animal to avoid injury,and 
may not proceed without regard to the presence of 
an animal near the tracks,®^ in the absence of any- 
thing to wam him to the contrary he may assume 
that the animal will not suddenly turn onto the 
tracks in front of him,^5 and need not stop the 
car to avoid injury to it unless there is something 
abdut the action and movements of the animal, or 
its inaction, to show that it is oblivious to the dan- 

S. Injuries to Perso 

§ 245. In General 

It Is the duty of a Street rallroad company to exer- 
clse such reasonable and ordinary care In the manage- 
ment and operatlon of its cars as the particufar circum¬ 
stances may require to avoid injuring persons who may 
be on or near its tracks. 

Since travelers on a public Street along which 
streetcar tracks are laid have an equal right with 
the Street railroad company to use such Street, as 
discussed supra § 207, it is the duty of the company 
to exercise such reasonable and ordinary care in 
the management and operation of its cars as the 
particular circumstances may require, to avoid in¬ 
juring persons, such as pedestrians or other persons 


ger or unable to get off the track.®® A law relating 
to the Hability of railroad companies for stock 
killed or injured by its locomotives or cars does not 
apply to Street radroads.®*^ 

Loose horses, The rule that a motorman may 
assume that a person on the track will leave the 
track until it becomes evident that he is oblivious 
to danger, discussed infra § 251, has no application 
to loose horses incapable of comprehending danger 
and of intelligent action;®® but it has been held 
that, when the motorman sees an untied horse some 
distance away, between the track and the gutter, 
he is not under the duty to slow down and get the 
car under such control that he can avoid a collision 
if the horse suddenly comes onto the track, and he 
can assume that the horse is gentle until the con¬ 
trary appears.®® 

; ON OR NEAR TrACKS 

who may be on or near its tracks in such Street,*^® 
whether the pedestrians are children or adults,*^! 
and if it fails to exercise such care it is guilty of 
negligence and liable for injuries caused therehy.*^® 
What constitutes ordinary care toward a person who 
is injured by the operation of a streetcar, while he 
is on or near the tracks, depends on the circum¬ 
stances of the particular case,^® and greater pre- 
cautions are necessary in order to fulfill the rule in 
some instances than in others.74 

A streetcar motorman, in the exercise of ordinary 
care, is not required to do everything in his power 
to avoid an accident to a pedestrian,^® nor is he re¬ 
quired to take the care that men of extreme prudence 


61. Minn.—^Harper v. St. Paul City 
K. Co., lOS N.W. 227, 99 Minn. 253, 
116 Am.S.R. 415, 6 L.R.A.,N.S., 911. 

60 C.J. p 416 note 87, p 426 note 21 

[ 1 ] ( 1 ). 

62. 111.—West Chicago St R. Co. v. 
Klecka, 94 Ill.App. 346. 

60 C.J. p 426 note 21 [j]. 

63. Tenn.—Citlzens* Rapid-Transit 

Co. V. Dew, 46 S.W. 790, 100 Tenn. 
317, 66 Am.S.R. 764. 40 L..R.A. 618. 

Soff on traolc 

Tenn.—Citizens' Rapid-Transit Co. v. 
Dew, supra. 

64. Ala.—Mobile Light & R. Co. v. 
Mackay, 50 So. 1035, 163 Ala. 111. 

65. Ala.—Mobile Light & R. Co. v. 
Mackay, supra. 

66. Mo.—Klein v. St Louis Transit 
Co., 93 S.W. 281, 117 Mo.App. 691. 

60 C.J. p 426 note 23 [k], £1], p 432 
note 90 [c]. 


67. Tex.—San Antonio St R. Co. v. 
Wray, Civ.App., 37 S.W. 461. 

68. Mo.—^Windle v. Southwest Mis- 
souri R. Co., 163 S.W. 282, 168 Mo. 
App. 696. 

69. N.Y.—^Hoffman v. Syracuse Rap¬ 
id-Transit Co., 63 N.Y.S. 442, 60 
App.Div. 83. 

70. Ky.—Louisville Ry. Co. v. Breed- 
en, 77 S.W.2d 368, 257 Ky. 95. 

Mass.—^Ristuccia v. Boston Elevated 
Ry. Co., 186 N.E. 692, 283 Mass. 
529. 

60 C.J. p 441 note 30. 

71. Mo.—^Kube v. St. Louis Transit 
Co., 78 S.W. 682, 103 Mo.App. 682. 

72. N.Y.—0'Callaghan v. Metropoli¬ 
tan St R. Co., 76 N.Y.S. 171, 69 
App.Div. 674, affirmed 66 N.E. 1112, 
174 N.Y. 521. 

60 C.J, p 442 note 32. 
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Negligence of Street railroad compa¬ 
ny as proximate cause of injury 
see supra § 212. 

Pedestrlan InJnred avoldlng Street- 
car 

Where pedestrlan was forced to run 
to avoid streetcar and was struck by 
motorcycle midway between street¬ 
car tracks and opposite sldewalk, 
Street railroad was not absolved 
from responsibillty for accident be- 
cause car dld not come In contact 
with pedestrlan.—^Mahan v. Richard- 
son, 1 N.E.2d 100, 284 Rl.App. 493. 

73- D.C,—Capital Tractlon Co. v. Ap¬ 
ple, 34 App.D.C. 659. 

60 C.J. p 442 note 36. 

74- Mo.—^Kube v. St Louis Transit 
Co., 78 S.W. 582, 103 Mo.App. 582. 

76. Ohio.—Cincinnati Traction Co. v- 
Johnson, 32 Ohio Clr.Ct 594. 
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might talce,"^® but he is required to cxercise such 
care as a person of ordinary prudence and caution 
according to the usual and general experience of 
mankind would exercise in the same situation and 

circumstances.'^^ it is the duty of the com- 

pany to exercise such care as is reasonably demand- 
ed by ali the surrounding circumstances, with re- 
spect to looking out for persons on or near the 
track, as discussed infra § 248, the speed and con- 
trol of the car, infra § 249, the sounding of the bell 
or gong, infra § 248, and the slowing down and 
stopping of the car, infra § 251. Where, however, 
a Street railroad company exercises due care in the 
management and operation of its cars, it is not liable 
for injuries to individuals on or near its tracks, 
which resuit from unavoidable accidents, without 
any fault on its part.78 

Custom, Where a person on or near Street rail¬ 
road tracks sustains personal injuries as a direct 
resuit of a negligent or improper act of a streetcar 
motorman, the mere fact that the injurious act was 
customary will not relieve the company of liability.^^ 

Change of relation from passenger to pedestrian, 
The obligations of a Street railway company to a 
person as a passenger having ended when on alight- 
ing he has reached a place of safety on the road,^® 
the company’s liability for personal injuries caused 
by it immediately thereafter must be based on its 
obligations to individuals lawfully on the Street.®^ 

§ 246. Violation of Statute or Ordinance 

The vfolation of an ordinance by a Street railroad 
company Is not negifgence toward a person Injured uniess 
the ordinance was intended for the protection of such 
person. 

The mere violation of an ordinance in operating 
a streetcar does not constitute negligence toward a 
person on or near the track who is injured as a 
proximate resuit of such violation, where the ordi¬ 


nance was not intended to protect against injury to 
such persons but an ordinance requiring a street¬ 
car about to pass another car going in the opposite 
direction at a point where passengers get on or off 
to reduce its speed and sound a warning is not 
limited in its application to one who gets off a street¬ 
car or is about to get on.53 statute providing 
that no person shall operate a trolley or streetcar 
without due regard for the safety and rights of 
pedestrians and other vehicles merely prescribes a 
general rule of conduct and not a requirement to do 
or not do a specific act, so that a violation of the 
statute is not negligence per se.^* 

§ 247. Equipment 

A Street railroad must exercise a hlgh degree of care 
to equtp Its cars with such appliances as will prevent 
injuries to persons on or near its tracks. 

A Street railroad must exercise a high degree of 
care to equip its cars with such appliances as will 
prevent injuries to persons on or near its tracks,®^ 
but it has been held that the duty is only as to dis- 
covering and avoiding injury to those persons on or 
near the track who are using the streets in the 
usual way.^® 

Lights. Where the headlight on a streetcar is 
neither different from, nor more powerful than, those 
in common use on streetcars at night in similar 
localities, its use at the time a pedestrian is injured 
cannot properly be found to be negligent,^'^ and the 
mere fact that a streetcar is equipped with a pow¬ 
erful headlight the rays of which had a tendency 
to blind a pedestrian as the car approached the 
point where he is standing does not indicate negli¬ 
gence by the Street railroad company.^S As to a 
pedestrian who is struck while Crossing the track, 
the fact that the car had no headlight is immaterial 
where there was suflScient light to permit the car 
to have been seen a block away.^^ With respect to 


76. Mo.—^Kube v. St. Louis Transit 
Co., 78 S.W. 582, 103 Mo.App. 582. 

77. Conn.—^Hurley v. Connecticut 
Co.. 172 A. 86, 118 Conn. 276. 

SO C.J. p 442 note 39. 

78. Pa.—^Patton v. Philadelphia 
Traction Co., 20 A. 682, 132 Pa- 76. 

60 C.J. p 443 note 44. 

78. Mo.—Gilman v. Fleming:, App., 
266 S.W. 104. 

60 C.J. p 443 note 45. 

80. Kan.—^Fergnzson v. Kansas City 
Public Service Co., 156 P.2d 869, 
169 Kan. 520. 


81. Kan.—^Ferguson v. Kansas City 
Public Service Co., supra. 

82. Kan.—Shelden v. Wichita B. & 
Light Co.. 264 P. 732. 125 Kan. 476. 

60 C.J. p 443 note 46. 

83. Mo.—^Marczuk v. St. XjouIs Pub¬ 
lic Service Co., 196 S.W.2d 1000, 356 
Mo. 536. 

84. Ohio.—^Koppelman v. Springer, 
104 N.E.2d 695, 157 Ohio St. 117. 

85. N-.C.—Ingie V. Ashe ville Power, 
etc., Co., 90 S.B. 963, 172 N.C. 761. 


86. Va.—Virginia R., etc., Co. v. 
Winstead, 89 S.E. 83, 119 Va. 326. 

87. Mass.—^Anger v. Worcester Con- 
soL St Ry., 120 X.E. 399, 231 Mass. 
163. 

88. Mass.—^Daigneau v. Worcester 
Consol. St Ry. Co., 120 N.E. 400, 
231 Mass. 166. 

60 C.J. p 444 note 55. 

86. Or.—^Pllnkiewisch v. Portland 
Ry., Light & Power Co., 116 P. 151, 
58 Or. 499. 
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a pedestrian who feli over a fender on a standing 
streetcar, negligence of the streetcar company can- 
not be implied from the mere fact that the car 
was standing unlighted,®® where it does not appear 
that the car so stood for an unreasonable length of 
time.9l 

Brakes. Failure to equip its streetcars with ade- 
quate brakes, in violation of a city ordinance, proxi- 
mately resulting in injuries to a person on the 
track, is negligence for which the company is 

liable.^2 

Fenders, In the absence of a statute requiring 
that a fender be used, if a proper fender would have 
prevented an injury, the absence of such a fender 
is a continuing negligence which will make the 
streetcar company liable for injuries proximately 
resulting from failure to provide such fender.^^ 
Under a statute requiring that all railway compa- 
nies use practical fenders in front of all passenger 
cars, failure to equip a streetcar with such a fender, 
resulting in personal injuries to persons on the 
track, will make the railway company liable.^^ Un¬ 
der ordinances requiring streetcars to be equipped 
with fenders, the company may be under a duty, 
as to persons who are on or near its tracks, to pro¬ 
vide its cars with suitable fenders.^^ Failure to 
comply with an ordinance requiring cars to be 
equipped with fenders,96 as well as failure to use 
the particular fender required by ordinance,^^ has 
been held to constitute negligence per se. While 
a Street railway company cannot be allowed to 
violate a statute requiring that streetcars be 
equipped with fenders, and escape liability on the 
ground that the company has substituted some other 


device which, in its judgment, is better,98 where the 
type of fender used is much better and safer than 
other types in general use, such statute is complied 
with.99 

Raising and lowering fender. In the ordinary 
operation of a streetcar there is no duty on the 
part of the motorman to drop the fender that duty 
arises only when he sees a person in danger of being 
run over by the car,2 and even then the motorman 
is not negligent for failing to drop the fender, when 
he had no opportunity to do so.3 Similarly, the 
motorman cannot be convicted of negligence in 
failing to lower a fender, under circumstances where 
it is plain that he had but an instant in which to 
act, and that acting on impulse he did that which his 
judgment told him to do.^ Failure immediately to lift 
a streetcar fender at the terminus of the route 
resulting in injuries to a pedestrian does not con¬ 
stitute negligence^ where the fender was not per- 
mitted to remain an obstruction for an unreasonable 
length of time,® particularly where the car was on 
a downgrade and a rule of the company required 
the motorman to attend to tlie brakes until the pas- 
sengers were discharged and the conductor came 
to the front of the car,^ despite the fact that the 
motorman might have lifted the fender with a 
hook when the car came to a stop,® A Street railroad 
company is not negligent toward a pedestrian, who 
is struck by a fender on the rear of a streetcar, 
simply because the fender was not raised before 
the car was backed around a curve where the in¬ 
jury occurred,9 particularly where it does not ap¬ 
pear that there is any necessity for,^® or custom 
of,^i keeping the fenders on the rear end of street¬ 
cars raised; and, even where there appears to be 


90. N.T.—Adams v. Metropolitan St. 
R. Co.. 81 N.T.'S. 663, 82 App.Dlv. 
354. 

91. N.T.—^Adams v. Metropolitan St. 
R. Co., supra. 

92. N.T.—Jetter v. New York, etc., 

R. Co., 2 Abb.Dec. 468, 2 Keyes 154. 

93. N.C.—Smith v. Charlotte Elec¬ 
tric R. Co., 92 S.E. 382, 173 N.C. 
489. 

60 C.J. p 444 note 61. 

94. N.C.—Smith v. Charlotte Elec¬ 
tric R. Co., supra. 

60 C.J. p 444 note 62. 

95. Wash.—Tecker v. Seattle, R. & 

S. Ry. Co., 111 P. 791, 793, 60 
Wash. 670, Ann.Cas.l912B 842. 

60 C.J. p 444 note 63. 


96. Or.—Rudolph v. Fortland Ry., 
Llght & Power Co., 144 P. 93, 72 
Or. 660. 

97. 111.—Chicago City R. Co. v. 
0’Donnell, 114 Ill.App. 369. 

98. La.—^Handy '0’. New Orleans Pub¬ 
lic Service, Inc., App., 120 So. 271. 

99- La.—^Handy v. New Orleans Pub¬ 
lic Service, Inc., supra. 

60 C.J. p 444 note 67. 

1. Ohio.—^Vetter v. Cincinnati Tract. 
Co., 32 Ohio Cir.Ct. 635. 

2. Ohio.—^Vetter v. Cincinnati Tract. 
Co., supra. 

60 C.J. p 446 note 69. 

3. Colo.—^Liutz V. Denver City 

Tramway Co., 131 P. 268, 54 Colo. 
371. 

60 C.J. p 445 note 70. 
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4. Mo.—Battles v. United Rys. Co., 
161 S.W. 614, 178 Mo.App. 696. 

60 C.J. p 446 note 71. 

5. N.T.—Poland v. United Traction 
Co., 95 N.T.S. 498, 107 App.Div. 
661. 

6. N.T.—Poland v. United Traction 
Co., supra. 

7- N.T.—^Poland v. United Traction 
Co., supra. 

8. N.T.—^Poland v. United Traction 
Co., supra. 

60 C.J. p 445 note 76. 

9. Pa.—^Hoffman v. Philadelphia 
Rapld Transit Co., 63 A. 409, 214 
Pa. 87. 

10. Pa.—^Hoffman v. Philadelphia 
Rapid Transit Co., supra. 

11. Pa.—^Hoffman v. Philadelphia 
Rapid Transit Co., supra. 
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a custom of keeping the rear fender raised, the 
company is not liable for injuries to a pedestrian 
Avhere, in the particular instance, the fender is down 
•without any want of care on the part of the com- 

pany.^2 

Overhang, The mere fact that a streetcar is con- 
structed in such a manner that the rear end extends 
out over the rails a distance of five feet in round- 
ing a curve does not constitute negligence toward a 
pedestrian who is injured by the overhang of such a 
car at a curve,^^ 

§ 248. Lookouts, Signals, and Other Wam- 
ings 

a. Lookouts 

b. Signals and other warnings 
a. Lookouts 

It is the duty of the motorman of a streetcar to exer- 
cise reasonable and ordinary care to discover persons 
using the Street on or near the track, and likely to be 
injured by the car, in time to avold injuring them. 

It is the duty of the driver or motorman of a 
streetcar to exercise reasonable and ordinary care 
to discover persons using the Street on or near the 
track, and likely to be injured by the car, in time 
to avoid injuring them,^^ and, if he faiis to dis¬ 
cover a person on or near the track, when by the 


exercise of ordinary care he could have done so 
in time to stop the car or otherwise avoid the in- 
jury, it is negligence for which the company is 
liable.15 Thus, the streetcar company has been 
held liable for injuries to persons on or near the 
tracks when such injuries occurred while the motor- 
man's attention was, at the time of the accident, 
diverted from a proper lookout to other matters,^® 
as where an accident was caused by a moving car 
while the driver was inside the car collecting fares 
or making change for passengers,^*^ where the mo- 
torman*s attention was centered on winding up the 
car sign over his head,!^ where he was looking back 
into the car instead of looking ahead,i® where he left 
the brake and went to the side of the car to look 
back at some boys attempting to jump on the car 
and did not again look forward until too late to 
avoid an accident,20 where the operator of the car 
was leaning in a listless attitude,2i and where he 
was looking in a direction opposite to that of the 
movement of the car.22 

The company has been held liable for a failure of 
the motorman to see a traffic ofEcer who was run 
down by a streetcar while such officer was directing 
traffic at a Street intersection ahead of the car.^^ 
It cannot be said that, if a motorman had kept a 
proper lookout ahead, he would not have been able 
to see a person on or near the track sooner than an- 
other person on the car who was looking ahead.^^ 


12. Mass.—Gargan v. West End St | 

R. Co.. 67 N.K 217. 176 M^s. 106, 
79 Ain.S.R. 298, 49 D.RA. 421. 

60 C.J. p 445 note 79. 

13. Ky.—Gribbins v. Kentucky Ter- 
minal & Tractlon Co., 150 S.W. 338, 
150 Ky. 276. 

60 C.jr. p 445 note 80. 

■14. Ky.—^Brooks v. ITew Albany & 
L. Elee. Ry. Corp., 132 S.W.2<i 777, 
280 Ky, 157—^Mullins v. Cincinnati, 
N*. & C. Ry. Co., 68 S.W.2d 790, 253 
Ky. 166. 

Xol .—^Phelan v. New Orleans Public 
Service, APP.» 66 ■So.2d 173. 

JVlinn.—Wright v, Minneapolis St Ry. 

Co., 23 N.W.Sd 347, 222 Minn. 105. 
_Mo.—^Melton v. St. Louis Public Serv¬ 
ice Co.. 251 S.W.2d 663—Murray v. 
Kansajs City Public Service Co., 61 

S. W.2d 334. 

60 C.J. p 445 note 82. 

Lookouts, signals, and warnings gen- 
erally see supra § 197. 

^Gross negligence see infra § 250. 
Lookout as to children or others un¬ 
der disability see infra §§ 260, 262. 
Lookout while rounding curves see 
infra § 254. 

.Statutory and municipal regulations 
as to lookouts see supra S 169. 


Obstamotloii to view 
La—^Tassin v. New Orleans Public 
Service, 139 So. 695, 19 LaApp. 
456. 

Charged with knowledge 
A motorman whose interurban car 
struck pedestrian in safety zone was 
chargeable with such knowledge of 
situation as exercise of ordinary care 
on part of motorman would have dis- 
closed.—Blder v. Rutledge, 27 N.B.2d 
358, 217 Ind. 459. 

Other tracks 

Motorman was under duty of vlgil- 
ance to avoid danger to pedestrians 
Crossing tracks on which his trolley 
car was runnlng, but court could not 
assume that motorman was vigilant 
also to see what was happening on 
I another track.—^Hernandez v. Brook- 
lyn & Queens Transit Corp., 32 N.E. 
2d 542, 284 N.T. 535. 

15. Mo,—^Murray v. Kansas City 
Public 'Service Co., 61 S.W.2d 334.| 

60 C.«r. p 446 note 83. 

16. Va—Virginia Electric & Power 
Co. V. Blunt^s Adm'r, 163 S.EL 329, 
168 Va 42L 


17. Neb.—Brooks v, Lincoln St- R. 
Co., 36 N.W. 529, 22 Neb. 816. 

60 C.J. p 446 note 85. 

18. N.Y.—^McDade v. International 
Ry. Co., 138 N.B. 488, 235 N.Y, 11, 

60 C.J. p 446 note 86. 

19. Mo.—^Eskridge v, Metropolitan 
St. Ry. Co., 157 S.W. 105, 170 Mo. 
App. 548. 

N.Y.—^Mentz v. Second Ave. R. Co., 41 
N.Y. 619, 3 Abb.Dec. 274. 

20. Ky.—^Leach v. Owensboro City 
Ry. Co., 125 S.W. 708, 137 Ky, 292. 

21. Mass.—Collins v. South Boston 
R. Co., 7 N.E. 856, 142 Mass. 301, 86 
Am.R. 675. 

22. N.C.—Ingle v. Asheville Power 
& Light Co., 90 S.E. 953, 172 N.C. 
751. 

60 C.J, p 446 note 90. 

23. Ala—^Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 AlaApp. 421. 

24. Mo.—^Eskridge v. Metropolitan 
St. Ry. Co„ 157 S.W. 105, 170 Mo. 
App. 548. 

60 C.J. p 447 note 92. 
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At particular places. A streetcar company owes 
a duty to maintain a careful lookout for persons who 
may be on or near its tracks, when operating its 
cars in the streets of a city,25 whether the Street is 
one which is frequently used or one which is seldom 
used by the public,^® and this duty exists particular- 
ly in a thickly populated portion of the city.27 A 
motorman must keep a vigilant lookout when ap- 
proaching a place where he knows people are con- 
stantly on or approaching the track,28 but it has 
been held that there is no duty to keep a lookout 
for persons on or near the track, at points other 
than crossings, in places where the streetcar tracks 
do not constitute part of a street.^^ Where a Street 
railway company permits a public use of its tracks 
at a particular place for a long period of time, it 
is the duty of its motormen to keep a constant look¬ 
out ahead so as to avoid injuries to persons at such 
point.20 

Sufficiency of lookout. In the exercise of his duty 
to use reasonable and ordinary care to discover 
persons on or near the track the motorman is re- 
quired to keep a vigilant,9harp,32 or careful^^ 
lookout. The motorman is not only required to keep 
a constant lookout for persons on the track,^4 but he 
must also keep a diligent lookout to avoid injury to 
one who may be in dangerous proximity to the 


track and it has been held that the operator of 
a streetcar must maintain a vigilant watch^S or a 
constant and careful lookout^^ for persons who may 
be approaching the track. Under the so-called vigi¬ 
lant watch ordinances motormen may be required 
to maintain a vigilant watch for persons on, near, or 
approaching the track.^8 In addition to his duty to 
maintain a vigilant, careful, or sharp lookout, Ihe 
motorman may be required to maintain such a look¬ 
out as would enable him to see the first appearance 
of danger to a person on or near the track,89 but 
the company will not be liable for the failure of 
the motorman to maintain such a lookout, unless the 
•danger appeared soon enough to enable him to use 
means to avert the danger.'^® 

While it is the duty of the operator of a car to 
discover all discoverable persons who are in front 
of his car^i or in close proximity thereto,^^ the 
duty of discovery is not absolute,and it is not 
the duty of a motorman to leave his car and make 
a personal inspection of the fender to see that no 
one has attached himself thereto.^^ Although it is 
the motorman^s duty to look along the whole line 
of the Street to guard against collision with anyone 
likely to come in the way of the car,^5 the motor¬ 
man is not required at each instant to have his eyes 
focussed on every object, on each side of the track. 


25. Ala.—Sheffleld Co. v. Harrls, 61 
So. 88, 183 Ala. 357. 

Ky.—Ohlo Valley Electric Ry. Co, v. 
Payne, 3 -S.W.2d 223, 223 Ky. 197. 

26. Ala.—Sheffleld Co. v. Harris, 61 
So. 88, 183 Ala. 357—^Birminghaiu 
Elee. Co. V. Graddick, 49 So.2d 318, 
35 Ala.App. 484, certiorari denied 
49 So.2d 320, 254 Ala. 556. 

27- Colo.—^Denver City Tramway Co. 
V. Brown, 143 P. 364, 67 Colo. 484. 

28. Ala.—^Mobile Li^ht & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

28- Ala.—Birmingrham Ry., Light & 
Power Co. v. Strickland, 68 So. 911, 
192 Ala. 596. 

60 C.J. P 447 note 97. 

30. Mo.—FTeeman v. Kansas City 
Public Service Co., App., 30 S.W.2d 
176. 

60 C.J. P 447 note 98. 

31. Ala.—^Mobile Light & Railroad 
Co. V. Nicholas, 167 6o. 298, 232 
Ala. 213. 

60 C.J. p 447 note 1. 

The texm ^^proper lookout” as ap- 
plied to an operator of an electric 
bus imposes on the driver the duty 
of being watchful and reasonably 


alert st) as to see persons on the road 
sufflciently far in advance of his ve- 
hicle to enable him to avoid strikingr 
them and he must keep his visual 
consciousness awake as to thingrs in 
front of him and coming into his path 
from the sides, or back substantially 
as far as he can see without tuming 
his head so as to take the part im- 
mediately in front of him out of field 
of Vision.—^Miller v. Utah Ligrht & 
Traction Co., 86 P.2d 37, 96 Utah 
369. 

32. Mo.—^Eskridgre v. Metropolitan 
St. Ry. Co., 157 S.W. 106, 170 Mo. 
App. 648—Ross V. Metropolitan St. 
Ry. Co,. 88 S.W. 144, 113 Mo.App. 
600. 

33. Colo.—Denver City Tramway Co. 
V. Brown, 143 P. 364, 67 Colo. 484. 

60 C.J. p 447 note 3. 

34. Ala,—^Mobile Light, etc., Co. v. 
Burch, 68 So. 609, 12 Ala.App. 421. 

lowa,—Carr v. Interurban Ry. Co., 
171 N.W. 167, 186 lowa 872. 

35. Al€U—^Mobile Light & R. Co. v. 
Drooks, 66 So. 824, 11 Ala.App. 595. 

60 C.J. p 447 note 5. 

36. Pia.—Consumere' Electric Light 
^ & St. R. Co. V. Pryor, 32 So. 797, 

44 Fla. 354. 


Mo.—^Bunyan v. Citizens' R. Co., 28 
S.W. 842, 127 Mo. 12. 

37. Pa,—Scholl v, Philadelphia Sub- 
urban Transp. Co., 51 A2d 732, 356 
Pa. 217. 

60 C.J. p 447 note 7. 

38. Mo.—^Heigold v. United Rys. Co. 
of St. Louis, 271 S.W. 773, 308 Mo. 
142. 

60 C.J. p 447 note 8. 

39. Mo.—Draper v. Kansas City Rys. 
Co., 203 S.W. 646, 199 Mo.App. 485. 

40. Mo.—^Draper v. Kansas City Rys. 
Co., supra. 

41. D.C.—^Washlngton-Vlrginia Ry. 
Co. V. Himelright, 42 App.D.C. 632. 

60 C.J. p 448 note 12. 

42. La.—Heydorn v. New Orleans 
Public Service, App., 36 So.2d 893. 

60 C.J. p 448 note 13. 

43. La.—^Heydorn v. New Orleans: 
Public Service, supra. 

44. lowa.—Bruhn v. Ft. Dodge St. 
Ry. Co., 192 N.W. 296, 195 lowa 
454. 

60 C.J. p 448 note 14. 

45. Wls.—^Porrestal v. Milwaukee 
Electric Ry. & Light Co., 97 N.W^ 
182, 183, 119 Wis. 495. 

60 C.J. p 448 note 16. 
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as well as on everything in front,^® and he is not 
required to look in any one place ali the time, so as 
to discover persons who may be on or near the 
tradc.^*^ The operator of a streetcar is not guilty 
of negligence merely because he omits to keep a 
lookout at each side of the car to the rear of the 
front platform to prevent injury to persons coming 
laterally into collision with the side of the car,^^ 
unless the circumstances are such as to require such 
precaution.49 Where the operator of the streetcar 
is not so stationed that he can observe the track, the 
company must provide a lookout at a place where 
the track may be observed and the resuit of the 
observation immediately communicated to the opera- 
tor.50 

Compliance of equipment with law as not absolv- 
ing from duty. Despite the fact that the equipment 
of a streetcar,such as a headlight,^^ is in com¬ 
pliance with the law, the operator is nevertheless 
required to keep a vigilant lookout.53 

Whether person on or near track is prone or 
erect. The motorman is bound to keep a lookout for 
a person who is prone upon the track as well as one 
who is erectM 

Conductor. It is not the duty of the conductor 
on a streetcar to keep a lookout for pedestrians.^s 

b. Signais and Other Wamings 

A person operating a streetcar is under a duty to 
glva an adequate and tlmely warning of the approach 


of the car to persons who may be on or near the track 
when the circumstances are such as to require such 
warning, 

A person operating a streetcar is under a duty 
to give an adequate and timely warning of the ap¬ 
proach of the car to persons who may be on or near 
the track when the circumstances are such as to 
require such waming.5® Thus, it is the duty of 
streetcar operators to give warning of the approach 
of their cars lo persons who may be dangerously 
near the carsj^”^ and especially to persons who may 
not be aware of their presence,®* gjg where a car is 
being run on a track in a directi on opposite to that 
in which such cars are customarily run,®^ whether 
or not required by ordinance to give such warning.^® 
Where a streetcar has been stopped at an unusual 
and dangerous place,and whenever a car of a 
Street railway company is rapidly approaching a 
point in the highway where existing conditions ren- 
der it apparent that the danger of injury to persons 
on or near the track will be materially lessened by 
sounding a warning, is the legal duty of the 
company and its motormen to sound such warning, 
and failure to do so is negligence. 

It has been held that it is clearly as much the 
duty to make this effort to minimize or avoid danger 
at any place on the highway as at Street crossings.^3 
On the other hand, it has been held that, as to per¬ 
sons who may be on or near its tracks, a Street rail- 
road company owes no duty constantly to ring its 
car bells from one end of the route to the other,6^ 


46. LiO.—^Pyaette v. New Orleans 
Public Service, 120 So. 483, 10 La. 
App. 300, followed in Carrick v. 
New Orleans Public Service, 120 

So. 485, 10 L.a.App. 105. 

60 C.J. p 448 note 16. 

47. 111.—Segal v. Chicago City Ry. 
Co., 216 Ill-App. 11. 

48. Ind.—Elder v. Rutledge. 27 N. 
E.2d 358, 217 Ind. 459. 

N.T.—^Bulger v. Albany R. Co., 42 N. 
T. 459. 

Utah.—Miller v. Utali Light & Trac- 
tion Co., 86 P.2d 37. 96 Utah 369. 

49. Ind.—Elder v. Rutledge, 27 N.B. 
2d 358. 217 Ind. 459. 

50- W.Va.—Prunty v. Tyler Tractlon 
Co., 110 S.E. 570, 90 W.Va. 194. 

60 C.J. p 448 note 20. 

51. Cal.—^Tucker v. City and County 
of San prancisco, 296 P. 101, 111 
Cal.App. 720. 

52. CaL—Tucker v. City and County 
of San Prancisco, supra. 


53. Cal.—Tucker v. City and County 
of San Prancisco, supra. 

54. Ala.—^Blrmingham Ry., Light & 
Power Co. v. Fuqua, 56 So. 578, 174 
Ala. 631. 

Duty to maintain lookout for; 
Children lying on track see infra 
§ 260. 

Otherwise disabled persons see in¬ 
fra § 262. 

Trespasser see supra § 193. 

55. Mo.—Kamoss v. Kansas City & 
W. B. Ry. Co., App., 202 S.W. 434. 

60 C.X p 448 note 25. 

5& Ky.—^Brooks v. New Albany & 
L. Elee. Ry, Corp., 132 S.W.2d 777, 
280 Ky. 157, 

60 C.J. p 449 note 27. 

Duty to give warning generally see 
supra § 202. 

Pailure to give warning as proximate 
cause of injury to persons on or 
near tracks see infra § 212. 
Statutory and municipal regulations 
as to warnings and signais by 
Street railroads generally see su¬ 
pra $ 169. 


57. Md.—Storrs v. Hink, 173 A. 66, 
167 Md. 194. 

Wash.—Mitchell v. Tacoma R., etc., 
Co., 37 P. 341, 9 Wash. 120. 

58. Wash.—^Mitchell v. Tacoma R., 
etc., Co., supra. 

59. Mo.—Shipley v. Metropolitan St. 
Ry. Co., 128 S.W. 768, 144 Mo.App. 
7. 

60. Wash.—^Mitchell v. Tacoma R., 
etc., Co., 37 P, 341, 9 Wash. 120. 

61. Minn.—^Wright v. Minneapolis 
St. Ry. Co., 23 N.W.2a 347, 222 
Minn. 105. 

60 C.J. p 449 note 32. 

62. Colo.—^Denver City Tramway 
Co. V. Brown, 143 P. 364, 67 Colo. 
484. 

Conn.—^Murphy v. Derby St Ry. Co., 
47 A. 120, 73 Conn. 249. 

63. Colo.—^Denver City Tramway Co. 
V. Brown, 143 P. 364, ^7 Colo. 484, 

Duty to sound warning at Street 
crossings see infra § 252. 

64. N.T.—^Kuhnen v. Union R. Co., 
41 N.T.S. 774, 10 App.Div. 308, 
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and that a streetcar company is not ordinarily under 
a duty to such persons to have its cars sound a 
waming while running between intersecting streets 
or within a Street block,65 particularly in the day- 
time,®® and where the motorman has no reason to 
anticipate the necessity of giving waming to any- 
one.®*^ In the absence of an ordinance requiring 
that a signal be given at a certain point, the rule 
of ordinary care must be applied,®® and there is no 
want of due care toward a pedestrian, who may be 
near ;iie track, if no- signal is given, where the 
pedestrian is at a place requiring no signal.®® 

Under particular circumstances, the sounding of a 
waming may be unnecessary, as where the person 
on or near the track has actual knowledge of the 
approach of the car,70 since the only purpose of 
sounding the gong or other waming is to attract 
attention and give waming that the car is ap- 
proaching.71 Therefore, a failure to sound a wam¬ 
ing under such circumstances do es not constitute 

negligence.72 

§ 249. Rate of Speed and Control of Car 

A Street railroad company has the duty, toward 
persons who may be on or near its track, to operate 
its cars at a reasonable rate of speed. 

A Street railroad company has the duty, toward 
persons who may be on or near the track, to operate 
its cars at a reasonable rate of speed.What 


amounts to an excessive rate of speed, so as to con¬ 
stitute negligence toward a person who is on or near 
the track, may vary with the circumstances.*^^ Al- 
though the speed at which a streetcar is moving is 
not necessarily excessive,*^® and even though the ex¬ 
cessive speed at which a streetcar is run, at the 
time of causing a personal injury to one on or 
near its tracks, may not of itself be sufficient to 
create any liability,*^® as in a case where there is no 
particular relation between the speed of the car 
and the injury sustained,*^*^ the speed may be a cir- 
cumstance tending to increase the danger of injury 
to one on or near the track. Under general rules, 
the operation of a streetcar at a rate of speed ex- 
ceeding that fixed by ordinance may constitute neg¬ 
ligence as to persons injured while on or near the 
tracks, as a proximate resuit of such excessive 

speed.78 

Control of car, Persons operating streetcars, 
particularly in thickly populated parts of a city,^^ 
should exercise ordinary care to keep their cars 
under control,®® or at such speed and under such 
control that if persons are on or dangerously near 
the track the car may be stopped and injury 
averted.®! The fact that a driver of a streetcar had 
his head tumed toward the car rather than the op¬ 
posite direction in which the car was going is a 
circumstance indicating inattention and careless 
management on his part.®^ 


65. La,—Tassln v. New Orleans Pub¬ 
lic Service, 139 So. 695, 19 La.App. 
456. 

60 C.J. p 449 note 36. 

Whether company required to g-ive 
warnlng between intersecting 
streets as to: 

Children see infra § 260. 

Persons coming from behind other 
vehicles see infra § 253. 
Workmen see infra § 255. 

66. N.T.—^Neuman v. Union Ry. Co. 
of New York City, 153 N.B. 64, 243 
N.T. 249, 46 A.L.R. 1180. 

67- La.—^Tassin v. New Orleans 
Public Sefvice, 139 So. 695, 19 Lau 
App. 456. 

Mo.—^Battles v. United Rys. Co. of 
St. Louis, 161 S.W. 614, 178 Mo.App. 
596. 

68. Mich.—^Hashman v. Pollak, 224 
N.W. 333, 246 Mich. 408. 

69. Md.—^Baltimore City Pass. R. Co. 
V. Cooney, 39 A. 859, 87 Md. 261. 

60 C.J. p 449 note 40. 

70. 111.—^Anderson v. Cummings, 60 
N.E.2d 260, 325 Ill.App. 519. 

Pa.—Skodis v. PMladelphia Rapid 


Transit Co., 158 A. 587, 103 Pa.Su- 
per. 533. 

60 C.J. p 449 note 42. 

71. Ky.—^Louisville Ry. Co. v. Cols- 
ton, 79 S.W. 243, 244, 117 Ky. 804, 
25 Ky.L. 1933. 

Md.—Garvick v. United R., etc., Co., 
61 A. 138, 140, 101 Md. 239. 

60 C.J. p 450 note 44. 

72. Pa.—Skodis v. Philadelphia Rap¬ 
id Transit Co., 158 A. 587, 103 Pa 
Super. 533. 

60 C.J. p 450 note 45. 

73- Pa—Scholl V. Philadelphia Sub- 
urban Transp. Co., 51 A.2d 732, 356 
Pa 217. 

60 C.J. p 450 note 48. 

Rate of speed and control of car: 
Generally see supra § 198. 

As proximate cause see supra § 212. 

74. Ky.—^Ford v. Paducah City R. 
Co., 99 S.W. 355, 124 Ky. 488. 492, 
30 Ky.L. 644, 124 Am.S.R. 412, 8 L. 

R. A..N.'S., 1093. 

60 C.J. p 450 note 50. 

75. W.Va—^Dimmey v. West Vir¬ 
ginia Tractlon & Electric Co., 99 

S. B. 93. 83 W.Va 755. 

60 C.J. p 450 note 51. 
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76. Wash.—^Beach v. Pacific North¬ 
west Tractlon Co., 237 P. 737, 135 
Wash. 290. 

77- Wash.—Beach v. Pacific North¬ 
west Tractlon Co., supra 

60 C.J. p 450 note 53. 

78. N.C.—Ingle v. Asheville Power, 
etc., Co., 90 S.E. 953, 172 N.C. 751. 

60 C.J. p 450 note 55. 

79- Ind.—Terre Haute, Indianapolls 
& Eastern Tractlon Co. v. McDer- 
mott, 144 N.E. 620, 82 Ind.App. 
134. 

80. N.T.—Sllberstein v. Houston, St., 
etc., Ferry R. Co., 4 N.Y.S. 843, 52 
Hun 611, reversed on other grounds 
22 N.E. 951, 117 N.T. 293 

60 C.J. p 451 note 59. 

81. Pa—Scholl V. Philadelphia Sub- 
urban Transp. Co., 51 A.2d 732, 356 
Pa. 217. 

60 C.J. p 451 note 60. 

82. N.T.—Silbersteln v. Houston, St., 
etc., Ferry R. Co., 4 N.T.S. 843. 52 
Hun 611, reversed on other grounds 
22 N.E. 951, 117 N.T. 293. 
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Reducing speed and stopping car, Although a 
motorman may ordinarily assume that an adult per- 
son who is on or dangerously near the track ahead 
of the car will move out of the way before the car 
reaches him, the motorman may, under certain cir- 
cumstances, be required to slow down or stop the 
car when a person is seen, or should be seen, on or 
near the track, as discussed infra 251. .Failure to 
use reasonable care to check^s or stop^^ its cars at 
a highway Crossing may subject the company to 
liability to a person who receives personal injuries 
while on or near the track at such a point However, 
it is not the duty of the motorman to stop his car 
so as to avoid injury to persons who may come in 
contact with it unless as a man of ordinary pru- 
dence he has reason, or should have reason, to be- 
lieve that his failure to stop the car will cause 
injury. 85 In crowded streets where there is danger 
of running over persons who, amid other diversions, 
may be more or less negligent of their own safety, 
it is the duty of the operator of a streetcar to have 
his car under control so that it may readily be 
stopped when the danger is found to be imminent.*® 
Instead of coasting down a steep grade in a main 
thoroughfare with his brakes off, the operator of 
a streetcar should restrain his car within the lawful 
rate whether or not anyone can be seen on the 
trach.**^ It has been held that the mere failure of 
a streetcar to stop at a point where there is a 
“stop” sign does not constitute negligence toward 
persons on or near the tracks.** The streetcar com¬ 
pany is not liable where a pedestrian is injured when 
he moves so suddenly in front of the car, from a 
position of safety, that it is impossible for the mo- 
torman to stop in time to avoid an accident** 

§ 250. Failure to Keep Lookout or to Per- 
form Other Act as Wanton or Gross 
Negligence 

The failure of the operator of a streetcar to keep a 
proper lookout so as to avoid injuries to persons on or 


near the track may, under particular circumstances, con¬ 
stitute gross negligence. 

Failure of the operator of a streetcar to keep a 
proper lookout so as to avoid injuries to persons on 
or near the track may, under particular circum¬ 
stances, constitute gross negligence.*® Where the 
operator of a streetcar sees a pedestrian in im¬ 
minent danger, and omits to do something which he 
may do to prevent or mitigate injury, knowing that 
injury will probably resuit from his omission,*^ or 
runs the car at a dangerous speed and without wam- 
ing signals at a point where he knows, or should 
know, that some person will probably be Crossing 
and will thereby be exposed to injury, and the pe¬ 
destrian is injured,** the company may be liable for 
wanton injury. 

§ 251. Precautions as to Persons Who Are, or 
Should Be, Seen on or near Track 

» a. In general 

b. Reliance on due care by pedestrian 

c. Control of car; slackening speed and 

stopping 

a. In General 

The measure of a motorman’s duty tov/ard a person 
seen on or near the track Is that required of a reason- 
ably prudent and sklilfui man under the same circum¬ 
stances. 

Generally the measure of the motorman^s duty to¬ 
ward a person seen on or near the track is that re¬ 
quired of a reasonably prudent and skillful man un¬ 
der the same circumstances,** and, where he uses 
reasonable care to avoid striking such persons, the 
railway company is not liable.*^ If there exists an 
increase of danger by reason of the particular 
circumstances, an increase of diligence commen- 
surate with the danger is required.*® A motorman 
is not ordinarily required to take steps to avoid in- 
juring a person seen on or near the track until the 
motorman discovers,*® or rmtil it becomes reason- 


83. Ohio.—^Detroit etc., Short Line 
R. Co. V. Landesman, 7 Ohio App. 
79, 28 Ohio C.A. 88. 

84. Ohio.—^Detroit, etc., Short Line 
R. Co. V. Landesman, supra. 

85. Ohio.—Cincinnati Tractlon Co. v, 
CahiH, 13 Ohio App. 46—Cincinnati 
Tractlon Co. v. Simon, 28 Ohio Cir. 
CL 780. 

86. B.C.—Capital Tractlon Co. v. Ap¬ 
ple, 34 App.I>.C. 559. , 

87. D.C.—Capital Tractlon Co. v. Ap¬ 
ple, supra. 


88. Pa.—Kilgallen v. Philadelphia 
Rapid Transit Co., 150 A. 746, 300 
Pa. 451. 

60 C.J. p 451 note 70. 

89. Del.—^Riccio v. People's Ry. Co., 
83 A. 604, 26 Del. 235. 

60 C.J. p 451 note 7L 

90. N.T.—Goldstein v. Dry Dock, 
etc., R. Co.. 71 N.Y.S. 477, 35 Misc. 
200 . 

60 C.J. p 452 note 73. 

91. Ala.—Birmingham Ry., Light & 
Power Co. v. Strickland, 88 So. 911, 

I 192 Ala. 596. 


92. Ala.—^Birmingham Ry., Liglit & 
Power Co. v. Strickland, supra. 

93- Del.—Truman v. Wilmington 

City Ry. Co,. 78 A. 636, 23 Del. 192. 

60 C.J. p 452 note 77. 

Duty to keep lookout see supra § 248. 

Injury avoidable notwithstanding 

contributory negligence see infra 
§ 288 et seq. 

94- Del.—Tobias v. People^s Ry. Co., 
80 A. 358, 26 Del. 59. 

95. Del.—^Riccio v. People’s Ry. Co., 
82 A. 604, 26 Del. 235. 

96. Ky.—^Ford v. Paducah City R 
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ably apparent to him,®7 that such a person is not 
going to get out of the way. 

It is the duty of the operator of a streetcar to 
make an intelligent use of his senses to ascertain 
whether persons seen on or near the tracks are in 
perii,98 and, after having made this discovery,^^ or 
where by the exercise of reasonable care such dis- 
covery can be made,i it at once^ becomes the duty 
of the motorman to use proper means,^ or all means 
in his power,^ or to use all reasonable care and 
diligence,® or to use every possible effort,® or to ex¬ 
ercise all the reasonable care and watchfulness that 
under the conditions prudence demands,^ or to 
exercise ordinary care,^ or to do everything that 
a reasonably care fui and prudent man would do,® 
under the same circumstances,^® consistent with the 
safety of himself,^^ and of his passengers,^® to 
avoid striking such person; and, if he fails to per- 
form this duty and injury results therefrom, he is 
guilty of negligence.13 Thus, it is the duty of the 
motorman to use reasonable diligence to avoid strik¬ 
ing a pedestrian walking on the track,i4 but no duty 
arises until it becomes reasonably apparent to the 
motorman that the pedestrian will probably not step 

off the track.^5 

Whether the motorman is in the exercise of due 
care in a particular case will depend on what he 
should, in the exercise of reasonable care, have 


known, rather than on his actual knowledge.i® 
However, where the motorman, in the exercise of 
the care required of him, on discovering the person 
in a perilous position does all he can to avert in- 
jury,i7 or where there is nothing which the operator 
of the car could do to avert an accident,^® he is 
not negligent, and the company is not liable, and 
it has been held that, if the motorman, after he 
sees, or by the exercise of reasonable care could 
have seen, the person on or near the track in a 
position of danger, does all that a reasonably carefui 
and prudent man would do under like circumstances 
to prevent an accident, the company is not liable.^® 

Duty to give warning. It is the duty of those in 
charge of a streetcar, on observing a person on or 
approaching the track under circumstances indicat- 
ing the probability of danger to him from the prog- 
ress of the car, to give warning of its approach.20 
This duty, however, does not arise where the dan¬ 
ger is not apparent by the exercise of ordinary care 
on the part of the motorman or other employee.®! 
If the motorman could not by the exercise of ordi¬ 
nary care prevent an accident to a person seen in 
a perilous position on or near the track by sounding 
a warning, the motorman is not negligent, and the 
company is not liable;®® and, where the motorman 
has given a proper warning and is not otherwise 
negligent, the company is not liable.®® 


Co., 99 S,W. 855, 124 Ky. 488, 30 Ky. 
Lf. 644, 124 Ain.S.R. 412, 8 L.R.A., 
N.S., 1093. 

97- Ky.—^Pord v. Paducah City R. 
Co., supra. 

98. N.T.—Watson v. Broadway, etc., 
R, Co.. 6 N.Y.St. 638, 26 N.Y.Wkly. 
Diff. 337, afQrmed 18 N.E. 482, 110 
N.Y. 677. 

60 C.J. p 452 note 83. 

99. Del.—Wllmlngton City Ry. Co. v. 
Tniman. 72 A. 983, 23 Del. 197, af- 
flrmed 78 A. 636, 23 Del. 192. 

60 C.J. p 452 note 84. 

1. Mo.—^Eckhard v. St. Louis Trans¬ 
it Co., 89 S.W. 602, 610, 190 Mo. 
593. 

60 C.J. p 452 note 85. 

2. Ind.—Saylor v. Union Traction 
Co., 81 N.E. 94, 40 Ind.App. 381. 

60 C.J. p 452 note 86. 

3. Ala.—^Mobile Ligrht, etc., Co. v. 
Burch, 68 So. 609, 12 Ala.App. 421. 

4. Ala.—'McKinney v, Birmlngham 
Elee. Co., 193 So. 189, 238 Ala. 627. 

60 C.J. p 453 note 91. 

5. Ala.—Randle v. Birmingham R 
etc., Co., 48 So. 114, 158 Ala. 532. 


6. Mo.—Bunyan v. Citizens* R. Co., 
29 S-W”. 842, 127 Mo. 12. 

7. Ind.—Saylor v. Union Traction 
Co., 81 N.B. 94, 40 Ind.App. 381. 

8. Ky.—^Mullins v. Cincinnati, N. & 
G. Ry. Co., 68 S.W.2d 790, 263 Ky. 
166. 

9- Del.—^Wilmington City Ry. Co. v. 
Truman, 72 A. 983, 23 Del. 197„ af- 
flrmed 78 A, 636, 23 Del. 192. 

10- Del.—'Wilmlngton City Ry, Co. 
V. Truman, supra. 

11. Tex.—^Northern Texas Traction 
Co. V. Mullins, 99 S.W. 433, 44 Tex. 
Clv.App. 666. 

12. Mo.—^Bunyan v. Cltlzens’ R Co., 
29 S.W. 842, 127 Mo. 12. 

60 C.J. p 453 note 98. 

13. Del,—Wilminffton City Ry. Co. v. 
Truman, 72 A. 983, 985, 23 Del. 197, 
afflrmed 78 A. 636, 23 Del. 192. 

60 C.J. p 453 note 99. 

14. Tex.—^Fontana v. Fort Arthur 
Traction Co., Clv.App., 236 S.W. 
1098. 

16. Tex:—^Fontana v. Fort Arthur 
Traction Co., supra. 
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17. N.Y.—^Barney v. Metropolitan St. 
R. Co., 88 N.Y.S. 335, 94 App.Div. 
388. 

60 C.J. p 453 note 4. 

18. Md.—^Baltimore City Fass. R. 
Co. V. Cooney, 39 A. 859, 87 Md. 
261. 

60 C.J. p 453 note 5. 

19. Del.—Helnel v. Feople*s R. Co., 
67 A. 173, 22 Del. 428. 

20. Ky.—^Mullins v. Cincinnati, N. & 
C. Ry. Co., 68 S.W.2d 790, 263 Ky. 
156. 

Fa.—^Burns v, Fittsburgh Rys. Co., 
Com.Fl., 93 Flttsb.Lefir.R 114. 

60 C.J. p 467 note 72. 

21. Ala.—Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 

60 C.J. p 458 note 73. 

22. Mo.—^BColzemer v. Metropolitan 
St. Ry. Co., 169 S.W. 102, 261 Mo. 
379. 

23. Mo.—^Bennett v. Metropolitan St. 
R. Co., 99 S.W. 480, 122 Mo.App. 
773. 

60 C.J. p 458 note 75- 
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The negligence of a pedestrian in entering on a 
streetcar track in front of an approaching car does 
not relieve the motorman of his obligation to sound 
a gong after seeing the pedestrian, in a dangerous 
position, on the track.24 

h. Eeliance on Dne Care hy Pedestrian 

A motorman has the right to assume, untii the con- 
trary appears, that a person seen on or near the track 
wili act with ordinary care. 

Where the driver or motorman of a streetcar sees 
a person on, near, or approaching the track in ad- 
vance of his car, he ordinarily has a right, in oper- 
ating his car, to act on the assumption that such 
person is in full possession of all his faculties^S and 
of his senses,^^ and that he will exercise them.27 
Thus, the motorman may properly assume that a 
person seen on or approaching the track will look^^ 
and see29 or hear,30 and, untii the contrary is 
manifest,3i will be aware of,^^ the approaching car, 
or that he will hear and heed the bell or gong when 
sounded.33 The motorman has a right to presume, 
untii the contrary appears,34 that a person seen on 
or near the track ahead will act with ordinary 
care,35 or will act as a reasonably prudent person,^^ 
under all the circumstanceSj^"^ to avoid being in- 
jured, or, as otherwise stated, up to a certain point, 
to be measured by the facts of the particular case, 
the motorman has a right to assume that a pedes¬ 


trian is exercising, and wdll continue to exercise, 
due care.3^ On the other hand, the motorman^s 
right to rely on the presumption that a person seen 
on or near the track is not in danger does not re¬ 
lieve the motorman from his duty to exercise 
proper care under the particular circumstances.3® 

In the absence of any signs of obliviousness on the 
part of a person in a dangerous position on or near 
the track,40 jf a person who is apparently capable 
of taking care of himself is seen on the track,the 
motorman has a right to presume that such person, 
in the exercise of reasonable care for his owm safety, 
will get off or stay off the track untii the car pass- 
es.42 Thus, if the distance is sufficient for a Cross¬ 
ing to be made safely, the motorman has the right 
to assume that the pedestrian will so cross ;43 if the 
distance is insufficient, he has a right to assume that 
the pedestrian will maintain a position of safety at 
the side of the track44 or stop before attempting to 
cross.45 The motorman may properly indulge such 
presumption up untii the time the personas danger 
becomes imminent,43 or untii it is apparent, or by the 
exercise of diligence would be apparent to the motor¬ 
man, that the person is in danger, and is not aw’’are 
of the danger, or is so situated that he cannot avoid 
the danger,47 but not beyond that time.48 

A streetcar motorman is justified in assuming that 
a person near the tracks but in a position of ap- 


24- Ala.—^Blrmlngham Ry., Ligrht & 
Power Co. v. Fox, 5S So. 1013, 174 
Ala. 657. 

25- Cal.—^Behne v. Pacific Elee. Ry. 
Co.. 86 P.2d 843, 30 Cal.App.2d 437. 

60 C.J. p 453 note 8. 

26. Cal.—^Kramm v. Stockton Elec¬ 
tric R. Co.. 101 P. 914, 10 Cal.App. 
271. 

60 C.J. p 453 note 9. 

27. Cal.—^Behne v. Pacific Elee. Ry, 
Co.. 86 P.2d 843, 30 Cal.App.2d 437. 

60 C.J*. p 453 note 10. 

28. N.Y.—Curtin v, Metropolitan St. 
Ry. Co.. 48 N.T.S. 681, 22 Misc. 83. 

60 C.J. p 457 note 70. 

29- Cal.—^Behne v. Pacific Elee. Ry. 

Co.. 86 P.2d 843, 30 CalA.pp.2d 437. 
60 C.J. p 463 note 11. 

30. Cal.—Behne v. Pacific Elee. Ry. 
Co., supra. 

La.—Schulte v. New Orleans City, 
etc., R. Co., 10 So, 8X1, 44 La,Ann. 
509. 

31. N.Y.—Barney v. Metropolitan St. 
R. Co., 88 N.Y.S. 335, 94 App.Div. 
388. 

32. N.Y.—^Barney v. Metropolitan St 
R. Co., supra. 


33. Cal,—^Behne v. Pacific Elea Ry. 
Co.. 86 P.2d 843. 30 Cal.App.2d 437. 

60 C.J. p 453 note 15. 

34. Wash,—^Hynek v. City of Seattle, 
111 P.2d 247, 7 TVash.2d 386. 

60 C.J. p 454 note 18. 

35. Md.—StoTTS V. Hink. 173 A. 66. 
167 Md. 194. 

60 C.J. p 454 note 19. 

Right to rely on precautions of child 
see infra $ 261. 

36. Ala.—^McKinney v. Birmingham 
Elee. Co.. 193 So. 139, 238 Ala. 627. 

60*C.J. p 454 note 20. 

37. Del.—Heinel v. People^s R Co., 
67 A. 173. 22 Del. 428. 

Wash.—^Duteau v. Seattle Electric 
Co.. 88 P. 756, 45 TTash. 418, 

38. Ala.—McKinney v. Birmingham 
Elee. Co.. 193 So. 139, 238 Ala. 627. 

Cal.—^De Fries v. Market St. Ry. Co., 
88 P.2d 256, 31 CaI.App.2d 463. 

Wash.—^Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386—Slipper 
V. Seattle Electric Co., 128 P. 233, 
71 Wash. 279. 

39. Del.—Culbert v. Wilmington & 
P. Traction Co., 82 A. 1081, 26 Del. 
253, 


40. Mo.—Draper v. Dunham. App., 
239 S.W. 883. 

41. N.C.—Smith v. Salisbury & S. 
Ry. Co., 77 S.B. 966, 162 N.C. 29. 

42. Ala.—Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232* 
Ala. 213. 

Pa.—Elliott V. Philadelphia Transp. 

Co.. 53 A.2d 81, 356 Pa. 643. 

60 C.J. p 454 note 25. 

43. Mich.—Gradyszewski V, Detroit 
United Ry., 138 N.W. 225. 173 Mich. 
13. 

44. Mich.—Gradyszewski v. Detroit 
United Ry., supra. 

45- Cal.—^Behne v. Pacific Elee. Ry. 

Co.. 86 P.2d 843. 30 Cal.App.2d 437. 
60 C.J. p 455 note 28. 

48. Ala.—Mobile Light & R, Co. v. 

Roberts, 68 So. 815, 192 Ala. 486. 

60 C.J. p 455 note 29. 
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Elee. Co.. 193 So. 139, 238 Ala. 627, 
60 C.J. p 455 note 30. 
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parent safety will not be injured,^® and he is not 
bound to anticipate that the pedestrian will place 
himself in a position of danger.^O Hence, the mo- 
torman is not bound to assume that a pedestrian will 
run so near to a track,5i or will suddenly^^ attempt 
to cross it53 immediately in front of the car,54 or 
in such a way as to be struck by the forward cor ner 
of the car nearest to him,®^ or at a point on the 
track where it would be impossible to avoid an ac¬ 
cident.®® 

The motorman has a right to assume that persons 
seen on, near, or approaching the track will not 
place themselves in a position of danger,®*^ and the 
person in charge of a car with a ciear track before 
him has a right to assume,®® until a different in- 
tention is apparent,®® that persons approaching the 
track will use due care to protect themselves, and 
will not suddenly undertake to cross in front of the 
car.®® However, this rule is not applicable if from 
all the circumstances the motorman should see that 
the pedestrian is caught in a trap from which he 
cannot extricate himself.®^ 

Under vigilant watch ordinance. Under an ordi- 
nance requiring a motorman to maintain a vigilant 


watch so as to avoid injuries to persons on or near 
the track, the motorman is required to anticipate 
that those approaching the track will come within 
the danger zone®® and that those within it will not 
seasonably leave it.®® 

On giving warning. A motorman need not an¬ 
ticipate that a man in a place of safety near the 
track will, in spite of warning, cross the track in 
front of the car at a time when it is too late to save 
him.®4 At any rate, on giving such warning to a per¬ 
son who is seen on, near, or approaching the track, 
the motorman may assume,®® unless he knows, or has 
some good reason to believe, that the person who 
is on or dangerously near the track is deaf,®® that 
such person hears the warning®*^ and will stay out 
of the way®® or will get out of the way®® of the 
danger. While the motorman may in a particular 
case be justified in relying on this assumption until 
it may be too late to avoid contact,*^® the assump¬ 
tion cannot be indulged beyond the time when the 
personas danger becomes imminent.'^^ 

Befween crossings, Where no necessity is shown 
for pedestrians to cross Street railroad tracks within 
a Street block or between crossings, the motorman 
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By. Co., 111 N.E. 43, 222 Mass. 427. 
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V. Wriffht, 170 S.E. 569, 161 Va. 261. 

51. Mass.—^Angfer v. Worcester Con- 
sol. St. Ry., 120 N.E. 399, 231 Mass. 
163. 

60 C.J. p 456 note 34. 

52. Cal.—Amendt v. Pacific Elee. Ry. 
Co.. 116 P.2d 588, 46 Cal.App.2d 
248. 

60 C.J. p 466 note 36. 

53. D.C.—^Roberts v. Capital Transit 
Co., 131 F.2d 871. 76 U.S.App.D.C. 
637. 

60 C.J. p 456 note 36. 

54. Cal.—^Amendt v. Pacific Elee. Ry. 
Co.. 116 P.2d 688, 46 Cal.App.2d 
248. 

I>.C.—^Roberts v. Capital Transit Co., 
131 P.2d 871, 76 U.S.App.D.C. 637. 

60 C.X p 466 note 37. 

65. Mass.—^Driscoll v. Boston Ele- 
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Light Co. V. Wrigrht, 170 S.E. 669, 
161 Va. 251. 
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ble Ry. Co., 32 P. 591, 97 Cal. 663, 
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Utah.—Jensen v. Utah Llght & Ry. 
Co., 132 P. 8, 42 Utah 415. 
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certiorari denied 69 S.Ct 464, 306 
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is not required to anticipate that a pedestrian would 
step on the track in front of an oncoming carJ2 
particularly where the car is so close that only its 
near comer would strike hini.'*^ 

Persons waiting to board car; parallel tracks. A 
motorman has no reason to anticipate that persons 
standing alongside the track in order to board the 
streetcar will stand so near to the track as to be 
struck by the running board on the side of the 
streetcar,74 but on the contrary the motorman can 
reasonably assume that such persons are not in a 
place of danger.75 However, there may be negli- 
gence where the car strikes persons standing on the 
track waiting to board a car on parallel tracksJ^ 
The motorman of a streetcar is not bound to antici¬ 
pate that a pedestrian, in Crossing the track ahead 
toward a parallel track, will, in order to avoid be- 
ing struck by a car coming toward him in the op¬ 
posite direction on the parallel track, retrace his 
footsteps;77 on the contrary the motorman may 
properly assume that such a pedestrian, after having 
crossed over the first track, will continue in the 
same direction in which he is going instead of step- 
ping back on the track which he has crossed,78 and 
that, if there is any danger of his being struck with 
a car coming in the opposite direction on the other 
track, he will remain in the space between the 
parallel tracks^^ when that space is sufficient.^o Un- 
til the contrary appears,^! the motorman of a car 
being run on one of two parallel tracks in a direc¬ 
tion opposite to that in which cars on the same 
track are customarily run must assume that a 
pedestrian on the track is not aware that a car is 
approaching him from the wrong direction.82 


Pedestrian^s changing position, Where the motor¬ 
man of a streetcar observ^es that persons walking on 
a sidewalk alongside the track have changed their 
relative positions in a manner which would permit 
the car to pass without striking them, the motor¬ 
man has a right to assume that such pedestrians see 
the car coming and are preparing to be out of its 
way when it reaches them.^s 

c. Oontrol of Gar; Slackening Speed and 
Stopping 

Ordinari!y, a motorman need not stop or siacken his 
speed on seeing a person on or near the track. 

In view of the right of a motorman to assume that 
a person who is on, near, or approaching the track 
will ordinarily get out of the way or remain out 
of the way of an approaching car, as discussed 
supra subdi Vision b of this section, the motorman, 
on seeing a person so situated, is, ordinarily, under 
no duty to stop®^ or to slow down^s until it be- 
comes evident to a person of ordinary and reason- 
able care and prudence that the pedestrian has 
placed, or is about to place, himself in a perilous 
situation, or until the motorman becomes aware that 
the person in danger does not know of the approach 
of the car,26 and is heedless of the danger,27 or is 
unable to get out of the way of the car,28 or does 
not intend to get out of the way.29 jn other words, 
since the motorman is not entitled to presume that 
persons seen on or near the track will get off or 
stay off until the car passes, beyond the time that the 
danger to such persons becomes imminent, the mo¬ 
torman, after reaching a point at which the pedes¬ 
trian is in danger, must keep the car under con- 
trol.®6 Therefore, as soon as any of the facts 


72. N.T.—Schneller v. Ninth Ave. R. 
Co,. 220 N.T.S. 434, 219 App.Dlv. 
671. 

60 C.J. p 467 note 66. 
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Consol. -St. Ry. Co., 120 N.E. 400, 
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heretofore stated becomes apparent to the motor- 
man,9i then the law charges him with the duty of 
using proper means to avoid injury, such as sound- 
ing a waming of the approach of the car, and, if 
that is not effective, {t becomes the duty of the 
motorman, if necessary,®3 to put his car under con- 
trol,9^ or to have the car under such control that 
he can stop it,^® or at least to lessen its speed,®® un- 
til he has good reason to believe that the person in 
a position of perii is aware of the approach of the 
car, and, if necessary, in such a situation, the motor¬ 
man may be required to stop his car^*^ if he can 
do so®8 without endangering his passengers.^^ 

A failure to stop may, under certain circum- 
stances, constitute negligence^ for which the com- 
pany is liable.2 However, as to persons seen in a 
dangerous position on or near the track, if the mo¬ 
torman on seeing such person does ali he can to 
stop the car, or if on discovery of the danger of 
the person on or near the track it is impossible to 
stop the car in time to avert an accident, there is 
no negligence on the part of the motorman, and the 
Street railroad company is not liable for the resulting 
injuries.^ A motorman is not negligent in failing to 
stop his car which struck a pedestrian where there 
is nothing to put the motorman on notice that such 
pedestrian is in a dangerous situation,* 

A motorman of a streetcar running down a steep 
grade on a main thoroughfare, instead of coasting 
down such a grade with his brakes off, should re¬ 
duce the speed of his car when he sees a person 
about to cross the track,5 particularly where the 


person would have ample time to cross safely if the 
speed of the car were not greater than the law 
permitted.® 

Where person is attempting rescue. Where the 
motorman of a streetcar may see that a person 
Crossing in front of his car is attempting to rescue 
a child from in front of an approaching car on a 
parallel track and that the rescuer may be im- 
periled by reason of the movement of both cars, it 
is the motorman’s duty to stop the car.^ 

Current of air set up by movement of car. Since 
the fact that a moving car will set up a current of 
air is a matter of common knowledge,® the motor¬ 
man of a streetcar may properly assume that a per¬ 
son alongside the track will know of it,® and the 
fact that a part of the clothing of a pedestrian is 
blown by such current toward a passing car result¬ 
ing in injury to the pedestrian does not indicate that 
the car is moving at an unreasonable rate of speed^® 
so as to render the company guilty of negligence.ii 

Under vigilant wafch ordinance. Under a so- 
called vigilant watch ordinance, operators of street- 
cars are required on the first appearance of danger 
to pedestrians either on the track or moving toward 
it to stop such cars in the shortest time and space 
possible.^2 Under such an ordinance it is the duty 
of the motorman to give diligent heed to such per¬ 
sons, their appearance, conduct, etc., to ascertain 
whether such persons are in a dangerous position^® 
and whether or not they are conscious of the ap¬ 
proaching car.i* 


Light & Traction Co., 178 S.W. 302, 
119 Ark. 295. 

'60 C.J. p 458 note 86. 

91. Ala.—Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 

92. Ala.—Mobile Light & R. Co. v. 
Burch, supra. 

93. Del.—Gismondi v. People*s R. 
Co., 83 A. 136. 25 Del. 577—Tru- 


C. Ry, Co., 68 S.W.2d 790, 253 Ky. 
156. 


6. D.C.—Capital Traction Co. v. Ap¬ 
ple, supra. 


60 C.J. p 459 note 1. 

98. Ky.—^Mullins v. Cincinnati, N. & 
C. Ry. Co., supra. 

60 C.J. p 460 note 2. 

99, Ky.—Mullins v. Cincinnati, N. & 
C. Ry. Co., supra. 

60 C.J. p 460 note 3. 


1. Mo.—^Kube V. St. Louis Transit 


7. N.T.—Manzella v. Rochester R. 
Co., 93 N.T.-S. 457, 105 App.Div. 12. 

8. Mass.—^Purey v. Worcester & S. 
St. Ry. Co., 89 N.E. 531, 203 Mass. 
434, 24 L.R.A.,N-.S., 1304. 


9, Mass.—^Purey v. Worcester & S. 
St. Ry, Co., supra. 
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As to persons approaching track. In pnrsuance 
of rules heretofore stated, ordinarily the motorman 
is under no obligation to stop his car^5 or to siacken 
its speed^fi merely because he sees a pedestrian ap¬ 
proaching the track, particularly after the motorman 
has given proper and sufficient waming of the ap- 
proach of the car,!*^ unless it appears that to pro- 
ceed will be likely to resuit in injury to the person 
approaching the track, or unless the motorman 
discovers, or until it becomes reasonably apparent 
to him, that the person approaching the track is in 
a position of apparent danger,^® or that the car is 
going to strike such person, 20 or that such person 
is not going to get out of the way,2i or until the 
motorman sees, or in the exercise of ordinary care 
could see, that the approaching pedestrian is not 
going to stop before he gets into a position of 

peril.22 

On seeing that the person approaching the track 
is in a position of apparent danger, it becomes the 
duty of the motorman, on an approaching car, to 
stop the car if necessary to avoid striking the per- 
son.23 Thus, it is negligence for the operator of 
a streetcar not to stop the car as soon as he may 
reasonably do so, after it becomes apparent that a 
pedestrian approaching the track intends to cross 
it ahead of the car, 24 particularly where the pedes¬ 
trian could have safely crossed unless the car had 
been run at an unusual rate of speed.25 At any 
rate, it is the duty of the motorman, when he 
discovers or should have discovered the perii of a 
person approaching the track, to siacken the speed 

of the car.26 


On the other hand, where the motorman does ali 
he can to stop the car after discovering the perii 
of a pedestrian on the track,27 or where on dis- 
covery of the personas perii it is too late to stop,28 
or if the motorman could not by the exercise of 
ordinar}" care prevent the accident by stopping the 
car22 or by checking or slackening its speed^O after 
he saw, or, in the exercise of ordinary care, could 
have seen, that such pedestrian was not going to 
stop before he got into a perilous position, the mo¬ 
torman is not negligent and the company is not 
liable. 

On discovery of mknown ohjecf on track. Where 
the motorman of a streetcar discovers an unknown 
object on the track ahead and has no reason to sup- 
pose it is a human being, the motorman is not under 
a duty immediately to stop his car.21 

§ 252. Duty at or Approaching Street Cross- 
ings 

It Is the duty of the motorman or operator of a 
streetcar, approaching a public Street Crossing, to exer¬ 
cise reasonable and ordinary care under t^e circum- 
stances to avoid injuring persons who may be on, near, or 
approaching the Crossing. 

While those operating streetcars are obliged at 
all times to exercise reasonable care to avoid in¬ 
juries to persons on or near the track, as discussed 
supra § 251, the requirement of reasonable care im- 
poses on such operators the duty of a more exacting 
attention when they approach Street crossings,22 
particularly in a crowded city where pedestrians 


IS- Va.—Roanoke Ry. & Electric Co. 
V. Carroll, 72 S.E. 125, 127, 112 Va. 
598. 

60 C.J. p 461 note 27. • 

16. Mlch.—Gradyszewski v. Detroit 
United Ry., 138 N.W. 225, 173 Mich. 
13. 

60 C.J. p 461 note 28. 

17. Utah.—Jensen v. Utah Light & 
Ry. Co.. 132 P. 8. 42 Utah 415. 

60 C.J, p 462 note 44. 

18- Utah.—Jensen v. Utah Light & 
Ry. Co., supra. 

18. Wash.—^Duteau v. Seattle Elec¬ 
tric Co., 88 P. 755, 45 Wash. 418. 

20. Mo.—Bunyan v. Citizens’ R. Co., 
29 S.W. 842, 127 Mo. 12. 

21. Ky.—^Ford v. Raducah City R. 
Co., 99 S.W. 366, 124 Ky. 488. 30 Ky. 
U. 644. 124 Ain.S.R. 412, 8 L.R.A., 
N.S., 1093. 


St. Ry. Co.. 169 S.W. 102, 261 Mo. 
379. 

23. lowa.—McDIvitt v. Des Moines 
City R. Co., 118 N.W. 459, 141 lowa 
689. 

60 C.J. p 461 note 34. 

24. Ky.—^Louisyille R. Co. v. Knocke, 
117 S.W. 271. 

60 C.J. p 462 note 35. 

25. N.H.—Ledoux v. Hudson P. & S. 
Electric Ry. Co., 74 A. 874, 76 N.H. 
598. 

N.Y.—^Legare v, Union R. Co., 70 N. 
Y.S. 718, 61 App.Div. 202. 

26. N.C.—^Inffle v. Asheville Power, 
etc., Co., 90 S.E. 953, 172 N.a 751. 

60 C.J. p 462 note 37. 

27. Mass.—DriscoU v. Boston Ble- 
vated Ry. Co., 123 N.E. 667, 233 
Mass. 232. 

60 C.J. p 462 note 38. 

28. La.—^Farrar v. New Orleans, etc., 
R. Co., 26 So. 995, 52 LaJUm. 417. 
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28. Or.—^Plinkiewisch v. Portland 
Ry., Lii&ht & Power Co., 115 P. 151, 
58 Or. 499. 

60 C.J. p 462 note 40. 

30. Mo.—^Holzemer v. Metropolitan 
St. Ry. Co., 169 S.W. 102, 261 Mo. 
379. 

31. U.S.--Stelk V. McNulta, 111., 99 
P. 138, 40 C.C.A. 357. 

Mo.—Trigg V. Water, Light & Transit 
Co., 114 S.W. 972, 215 Mo. 621, 20 
L.R.A.,N.S.. 987. 

32. III.—Chicago City R. Co. v, Tuo- 
hy, 63 N.B. 997, 196 Ul. 410, 58 L.R, 
A. 270. 

60 C.J. p 462 note 47. 

Private road 

Motorman need not exercise same 
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speed at private road as at public 
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vania, 151 A. 680, 301 Fa. 72, 
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may always be expected to be in front of the cars,^® 
and, when they are in danger^^ or going into dan- 
ger,35 to use every effort,^® consistent with the 
safety of the passengers,37 to avoid injuring such 
persons. Therefore it may be said that generally 
it is the duty of the motorman or driver of a street- 
car, approaching a public Street Crossing, to exer- 
cise reasonable and ordinary care under the cir- 
cumstances to avoid injuring persons who may be 
on, near, or approaching such Crossing. 38 Thus, 
in approaching and Crossing a public Street it is 
the duty of the motorman to keep his car under 
reasonable control,39 to keep a lookout,^® to sound 
a warning,4i and to run at a reasonable rate of 
speed.^3 Under particular circumstances it may be 
the duty of the operator of a streetcar to stop the 
car before Crossing a Street intersection so as to 
avoid injury to persons who may be on or near the 
track at that point;^3 and, in the performance of his 
duty to keep his car under control and to keep a 
lookout, he must have regard for the peculiar fea- 
tures of the apparent situation confronting him.^^ 
A motorman, however, is not required to stop in 
anticipation that a pedestrian who is Crossing the 
track at a Street Crossing, and has time to cross 
the track before the car reaches him, may stop, or 
tum around on the track, and consequently may be 
run down.'*^ Under a vigilant watch ordinance the 


motorman may be required to keep a vigilant watch 
at or approaching Street crossings and to check the 
speed of his car or to stop on first appearance of 
danger.^® 

In the absence of a statute or ordinance imposing 
a duty on a streetcar motorman to sound a gong or 
bell at a Street Crossing, it has been held that fail- 
ure to do so becomes negligence only when the cir¬ 
cumstances render the ringing of the bell or gong 
necessary;^'^ and the failure of a streetcar motor¬ 
man to sound his gong on approaching a Street 
Crossing is immaterial where the injured person saw 
the approaching car before stepping on the track.^s 
Similarly the failure to stop or give a warning to 
persons at Street crossings is unnecessary when such 
persons are standing in places which require no 
warnings.^® 

A failure to exercise proper care at a Street Cross¬ 
ing resulting in injuries to persons on or near the 
track is negligence for which the company is lia- 
ble.5® Ordinarily it is negligence, for which the 
company is liable, for the motorman of a streetcar 
to run his car at a rapid rate of speed^^ or to fail 
to give a proper warning^^ when running past a 
Street Crossing at which a car, bound in the opposite 
direction, is discharging passengers. 


33. 111.—ChicaffO City R. Co. v. Tuo- 
hy, 63 ISr.B. 997, 196 111. 410, 68 L. 
R.A. 270. 

60 C.J. p 462 note 48. 

34. Fla.—Consumers' Electric Llght 
& St. R. Co. V. Pryor, 82 So. 797, 
44 Fla. 354. 

35. Fla.—Consumers* Electric Llght 
& St. R. Co. v. Pryor, supra. 

60 C.J. p 462 note 50. 

36. Fla.—Consumers* Electric Llght 
& St. R. Co. V. Pryor, supra. 

60 C.J. p 462 note 61. 

37. Fla.—Consumers' Electric Llght 
& St. R. Co. V. Pryor, supra. 

38. Cal.—^Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 688, 46 Cal.App.2d 
248. 

39. Tenn.—Tennessee Electric Pow¬ 
er Co. V. Hunter. 13 Tenn.App. 1. 

60 C.J. p 463 note 54. 

Fuhllc Crossing 

Streetcar motorman Is under duty 
to approach public Crossing on out- 
skirts of large City with trolley un¬ 
der proper control.—Schaeffer v. 
Reading Transit Co., 153 A. 323, 302 
Pa. 220. 


KLghway Crossing 

Motorman of streetcar running on 
private rlght of way should have car 
under such control as circumstances 
require when approaching highway 
Crossing.—^Thompson v. Reading 
Transit Co., 100 Pa.Super. 294. 

40. Cal.—Amendt v. Pacific Elee. Ry. 
Co., 116 P.2d 688, 46 Cal.App.2d 
248. 

60 C.J. p 463 note 55. 

41. Ind.—^Dleckman v. Louisville & 
S. I. Traction Co., 89 N.E. 909, 91 
N.E. 179, 46 Ind.App. 11. 

60 C.J. p 463 note 66. 

42. Pa.—Tomlinson v. Northwestern 
Electric Service Co. of Pennsyl- 
vanla, 151 A. 680, 301 Pa 72. 

60 C.J. p 463 note 57. 

43. Mass.—^Maloy v. Boston Elevat- 
ed Ry. Co., 104 N.E. 469, 217 Mass. 
108. 

60 C.J. p 463 note 68. 
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Co., 163 A. 638, 107 PaSuper. 124. 
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of St. Louls, 216 S.W. 626—^Moore 
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S.W. 386, 186 Mo.App. 184. 

47. Mo.—^Koenig v. Union Depot Ry. 
Co., 73 S.W. 637, 173 Mo. 725. 
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48. Mass.—^Adams v. Boston Elevat- 
ed Ry. Co., 107 N.E. 360, 219 Mass. 
615. 

49. Mich.—Hashman v. Pollak, 224 
N.W. 333, 246 Mich. 408. 

60 C.J. p 464 note 64. 

50. Kan.—Consolidated City, etc., R 
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Where viezv of Crossing is obstrncted. When the 
view at a Street Crossing is ciear and unobstructed, 
the degree of vigilance required of the Street rail- 
road company and those operating its cars to avoid 
injuries to persons on or near the track is not 
as great as when the view is obstructed,S3 and the 
effect of an obstruction is to impose on the railway 
company the reciprocal duty of using special pre- 
cautions to avoid an accident, depending on the 
particular location and circumstances.^^ Hence, it 
is particularly negligent for a motorman to run 
his car at a high rate of speed to a Crossing where 
pedestrians are likely to be when his view of the 
Crossing is so obstructed by a passing vehicle that 
he cannot see whether or not the Crossing is clear.^S 

Crossing infersection zuithout signaL Where an 
ordinance prohibits the operator of a streetcar from 
Crossing a particular Street intersection until sig- 
naled to do so by a traffic officer, it is negligence for 
the streetcar to cross the intersection without such 
signal.56 

§ 253. Approaching or Passing Other Cars or 
Vehicles 

One operating a streetcar Is not ordinarily bound to 
anticipate that pedestrians will step from behind cars 
OP other vehicles near the track into the path of the 
approaching car; but, where such occurrence is likely, 
as where another car bound in the opposite direction is 
receiving or discharging passengers, it is his duty to 
operate his car accordingly. 

Persons operating streetcars are not required to 


anticipate that pedestrians will step from behind cars 
or other vehicles near the track into the path 
of an approaching car,5" are held to the same 
degree of care as is required to avoid mishaps to 
pedestrians intending to cross a highway between 
or at crossings.^^ Thus, operators of streetcars 
traveling on a public highway between Street cross- 
ings are not bound to anticipate that persons will 
step into the path of a car, from behind busses load- 
ing or unloading passengers,®® from behind a motor 
vehicle parked near the track,®0 from behind trucks 
going in the same direction but in advance of the 
car,®i from behind a standing wagon,®2 from be¬ 
hind cars approaching on a parallel track,®3 or from 
between wagons moving alongside the track.®* 

If, however, the operator of a streetcar has rea- 
son to anticipate such an occurrence, as where the 
other car, bound in the opposite direction, is at a 
Crossing or other point discharging®® or receiving®® 
passengers, or where a motorman can see another 
car approaching from the opposite direction on a 
parallel track and has reason to anticipate that such 
car will stop to discharge passengers,®*^ particularly 
where the Street is crowded with vehicles,®® it is 
his duty to take such circumstances into considera- 
tion, and to operate his car accordingly, as by keep- 
ing a Sharp®® or careful*^® Icohout,*^! by running at 
a reasonable rate of speed,by giving a warning,*^® 
by keeping the car under control,*^* or under such 
control that it may be stopped at a moment's no- 
tice^® or on the appearance of danger,*^® by reducing 


53. Va.—^Roanoke Ry. & Electric Co. 
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v. Carroll, supra. 
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tion Co., supra. 
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in^rs see supra § 252. 
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62. Ky.—Cornelius v. South Covlng- 
ton. etc„ St. R. Co., 93 S.W. 643, 
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the speed of the car,'^7 and, i£ necessary, stopping 
so that persons who may have alighted from the 
standing car tnay cross the track safely.*^^ 

The fact that the car which is about to be passed 
on a parallel track has not yet reached its stopping 
place and is moving slowly does not relieve the 
motorman of the passing car of his duty to keep a 
lookout for persons who may pass behind the slow¬ 
ly moving car, and to keep his own car under con- 
trol.®® Where a person has alighted in a safe place 
provided for the purpose, and, after the car from 
which he has alighted has proceeded for some dis- 
tance, the person starts across the track into the 
path of an oncoming car on the other track, it is 
sufficient that the motorman of such car have it 
under such control that it can be stopped at a mo- 
menfs notice, that he give the usual signals of the 
approach of the car, that he keep a lookout ahead, 
and that he exercise ordinary care to prevent inju¬ 
ries to persons on or so near the track as to endan- 
ger their safety.^^ 

Rules of company. The rules of a Street railway 
company may recognize the danger of running a car 
past a regular stopping place, where a car traveling 
in an opposite direction has stopped, at a rate of 
gpeed which will not permit an almost instantaneous 
stopping of such car,82 and while it has been held 
that a rule of the Street railroad company, that a 
car on a double track passing another standing stili 
should be under full control, that is, that the passing 
car should be run slowly enough to permit its be- 
ing stopped within a few feet, is but a rule of law 
applicable to the same situation,®^ it has also been 
held that the violation of a self-imposed rule of a 
streetcar company requiring the motorman to come 
to a stop before passing a standing car on a parallel 
track resulting in an injury to a pedestrian is not 


negligence per stM However, in determining 
whether a motorman was in the exercise of ordinary 
care in passing a standing streetcar without sound- 
ing a gong, a rule of the Street railroad company re¬ 
quiring that in passing standing cars the bell must be 
rung and the car must be under complete control 
may be considered.85 

Determining status of injured person unnecessary. 
It is not necessary to determine the question whether 
a person who is injured by the passing car after 
being discharged from the standing car has ceased 
his relation as a passenger at the time he is 
struck,86 because, where he is struck while on a 
Street Crossing, his rights as a mere traveler on the 
Street entitle him to an observance on the part of 
defendant of the rule requiring the exercise of 
reasonable care for his safety.87 

First appearance of danger. Under an ordinance 
requiring the motorman to stop his car on the first 
appearance of danger, where a pedestrian stepped 
from between wagons alongside the track, the first 
appearance of danger was when the pedestrian 
emerged from behind the wagon and stepped on the 
track immediately in front of the car.88 

§ 254. Rounding Curves 

A motorman ma/ assume that a person wlthin the 
swlng of the overhang of the car at a curve will draw 
back far enough to avold Injury, and he ordinarlly need 
not keep a lookout or give a warning to prevent injury 
from the overhang of the car on a curve. 

The operator of a streetcar on rounding a curve 
or turning a comer must use such care as die condi- 
tion of the streets and the traffic require.89 In the 
absence of any defect in a streetcar or its equip- 
ment,20 since it has been held that the motorman of 
a streetcar is not charged with knowledge that a 
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Traillo slgnal 

A streetcar startingr a tum at an 
Intersection controlled by traffic sig¬ 
nals at a time when it had a green 
signal could continue until it com- 
pleted the Crossing.—^Keller v. N. C. 
Public Service, 138 So. 463, 18 La. 
App. 317. 

90. Mass.—Widmer v. West Bnd St 
R. Co., 32 N.£. 899, 168 Mass. 49. 
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pedestrian standing near the track is within the 
swing of the rear end of the car as it rounds a 
curve at that pomt,^! or at any rate since the mo- 
torman may rightfully assume that a person within 
the swing of the rear overhang o£ the car at a curve 
will draw back far enough to avoid being struck,^^ it 
has been held that the streetcar company is not 
negligent, and is not liable for injuries to a pedes¬ 
trian who is struck by the rear end of a streetcar 
as it rounds a curve,^3 particularly where the per¬ 
son near the track has misjudged the distance of the 
overhang and has ample space within which to 
retreat to a safe area.^^ The rule that the company 
is not ordinarily liable has been held inapplicable 
unless the injured pedestrian has freely and volun- 
tarily placed himself in a position of perii,and 
special circumstances may impose special obliga- 
tions on the operator of a car rounding a curve.®® 
It has also been held that the motorman may not 
assume that a pedestrian near a curve knows of 
his danger from the overhang of the car,®*^ particu- 
larly where the overhang of the car is unusual,®® 
and it has been held that the company may be lia¬ 
ble for injuries sustained by the pedestrian under 
such circumstances.®® 


While it has been held that the streetcar company 
only owes a duty of reasonable care to avoid in- 
jury to a pedestrian on a sidewalk where the over¬ 
hang of a streetcar overlaps the sidewalk,^ it has 
also been held that a railway company is required to 
use proportionate care where the overhang sweeps 
a special loading place provided by the railway com¬ 
pany and impliedly held out for use by the public 
as a safe place.2 

Lookotit. While under some circumstances the 
motorman of a streetcar going around a corner may 
be required to keep a sharp lookout,® Street rail- 
roads are ordinarily under no duty to keep a look- 
out for persons who may be injured by the swing or 
overhang as a car rounds a curve,^ and it has been 
held that the motorman is not under a duty to keep 
watch of the overhang 2 one until the rear of the 
car has cleared itbut a lookout may be required 
under circumstances of danger, as where it is un- 
usual for a car to make a tum at such place.® 

Warning. The operator of a streetcar has been 
held to be under no duty to wam pedestrians of the 
swing or overhang as the car rounds a curve,^ 
particularly where such pedestrians have freely and 
voluntarily placed themselves in a position of 


ai. N.J.—^Mlller v. Public Service 
Corp., 92 A. 343, 86 N.J.Law 631. 
L.R.A.1916C 604. 

60 C.J. p 467 note 14. 

92. Ala.—^Birmingham Elee. Co. v, 
Jones, 176 So. 203, 234 Ala. 590. 

TJtah.—Miller v. Utah Light & Trac- 
tion Co., 86 P.2d 37, 96 Utah 369. 
Wis,—^Zalewski v. Milwaukee Elee. 
Railway & Light Co., 263 N.W. 577. 
219 Wls. 541. 

60 C.J. p 467 note 15. 

93. Ala.—^Birmingrham Elee. Co. v. 
Jones, 176 So. 203, 234 Ala. 590. 

60 C.J. p 467 note 16. 

94. Ky.—Gribbins v. Kentucky Ter- 
minal & Traction Co., 150 S.W. 338, 
159 Ky. 276. 

95. Wash.—White v. Seattle, 240 P. 
903, 136 Wash. 544. 

60 C.J. p 467 note 18. 

96. Mich.—Herinff v. City of Detrolt, 
221 N.W. 278, 244 Mich. 293. 

Safety zone 

(1) A motorman, whose interurban 
car struck pedestrian in safety zone, 
was chargred with knowledge of the 
eztent that outswingT of rear end of 
car sroing around curve would en- 
croach on safety zone, euid with 
knowledgre that automobile traffic 
which started immediately before the 
car moved would cut off possiblllty of 


pedestrian proceeding' further across 
the Street.—Elder v. Rutledge, 27 N. 
E.2d 358, 217 Ind. 459. 

(2) A safety zone established in 
Street by municipal authorlties under 
traffic code is place designed for pe¬ 
destrians to be safe from collislon 
with vehicular traffic, and not as 
place of safety from normal over¬ 
hang* of streetcar, either on straight 
track, or as car rounds a curve.— 
Perguson v. Kansas City Public Serv¬ 
ice Co., 156 F.2d 869, 159 Kan. 520. 

(3) Where pedestrian started to 
cross Street and stopped near safety 
zone when ligrbts changed and driver 
of electric bus, in obedience to trsifflc 
signals and hand signal of traffic 
officer, proceeded to make turn, fol- 
lowing streetcar track around turn, 
Street railroad was not liable for In¬ 
juries sustained by pedestrian struck 
by side of the bus due to the inward 
swing of the overhang at the middle 
of bus in negotiating the curve.—^Mil- 
ler V, Utah Light & Traction Co., 86 
P.2d 37, 96 Utah 369. 

97. Mo.—^State ex rei. Siegel v. 

Daues, 800 S.W. 272, 318 Mo. 256— 

Laurent v. United Rys. Co., 191 S. 

W. 992. 

98. Mo.—State ex rei. Siegel v. 

Daues, 300 S.W. 272, 318 Mo. 256. 

60 C.J. p 467 note 21. 
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99. Mo.—State ex rei. Siegel v. 
Daues, supra. 

1. Conn.—^Hayden v, Pair Haven & 
W. R. Co.. 56 A. 613, 76 Conn. 355. 
60 C.J. p 468 note 23. 

9. lowa.—Mangan v. Des Moines 
City Ry. Co., 203 N.W. 705, 200 
lowa 697, 41 A.KR. 368. 

Mo.—^Laurent v. United Rys. Co., 191 
S.W. 992. 

3. Mo.—^Ross V. Metropolitan St Ry. 
Co., 88 S.W. 144, 113 Mo.App. 600. 

60 C.J. p 468 note 26. 

Lookout as to persons on or near 
track generally see supra § 248. 

4. Ky.—Gribbins v. Kentucky Ter- 
minal & Traction Co., 150 S.W. 
338, 160 Ky. 276. 

Wls.—^Zalewski v. Milwaukee Elee. 
Railway & Light Co.. 263 N.W. 577, 
219 Wls. 541. 

5. Mich,—^Hering v. City of Detrolt 
221 N.W. 278, 244 Mich. 293. 

6b Ky,—^Brentlinger v, Louisville R. 

Co„ 161 S.W. 1107, 156 Ky. 685. 

60 C.J. p 648 note 30. 

7. Ala.—^Blrmingham Elee. Co. v. 

Jones, 176 So. 203, 234 Ala. 590. 
Wis.—^Zalewski v. Milwaukee Elee. 
Railway & Light Co., 263 N.W. 677, 
219 Wis. 541. 
i 60 C.J. p 468 note 34. 
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perii.® However, it has also been held that the 
motorman should sound a warning so as to avoid 
injury to a person who is in danger from the over- 
hang of a car while making a turn,® and the warning 
is required particularly where the injured pedes- 
trian has not freely and voluatarily placed himself 
in the perilous position,io or where the injured 
person is standing in a safety zone.i^ 

Rate of specd; starting and stopping car. While 
under some circumstances the motorman of a street- 
car may be required to proceed around a curve cau- 
tiously,i 2 the mere fact that a streetcar rounds a 
curve at high speed does not constitute negligence 
toward a person near the track who is struck by the 
overhang of the car.i® There arises a duty to stop 
the car if the operator sees a pedestrian in a place 
of danger near a curve and apparently unaware of 
his perii,and, where the car has come to a stop 
before reaching the curve, the motorman has 'a 
duty not to start around the curve at a time when to 
do so would cause pedestrians to be struck by the 
overhang of the car.^S 'Xhc motorman has been 
held negligent if he approaches the curve in such a 
manner as to indicate an intention to stop, and there 
increases his speed without warning so that persons 
near the track cannot extricate themselves from the 
danger in time to avoid injury from the overhang of 
the car,i® but it has also been held that the motor¬ 
man is not negligent toward pedestrians who are 
struck by the overhang of the car in rounding a 
curve under such circumstances.^7 


§ 255. Persons Working on or near Tracks 

The operator of a streetcar must exercise due care 
to avoid injury to persons whose employment or duty 
takes them into the Street. 

A Streetcar motorman has the duty to exercise 
due care to avoid injury to persons whose employ¬ 
ment or duty takes them into the Street.^® Where 
workmen are engaged in operations on or close to 
Street railroad tracks, the operator of a streetcar 
with knowledge of their presence must be watchful 
to avoid injuring them,i® and, if such workmen are 
injured as a resuit of the operatores failure to be 
watchful, the railroad company is liable.^O The 
streetcar operator is not required to keep the same 
lookout at times when the workmen are not actively 
engaged in such operations,2^ and is not liable 
for injury to a workman who is struck while stand¬ 
ing near the track and who the motorman had no 
reason to suppose would be standing where he was,22 
as where his duties did not necessarily require him 
to be there.2® The Street railroad company is not 
liable for personal injuries inflicted on men work¬ 
ing near its tracks where the company is not guilty 
of negligence toward such workmen,24 but a flag- 
man*s signal to proceed does not relieve the motor¬ 
man of the duty of exercising due care.®^ 

Duty to sound warning. A Street railway com¬ 
pany cannot recklessly run its cars at a speed to 
exceed the limits of the law, and without ringing a 
bell, or sounding a gong, irrespective of the em¬ 
ployment of a person on or near the track,®® and it 


8. Wash.—^White v. City of Seattle, 
240 P. 903, 136 Wash. 644. 

9. Pa.—Rothkugel v. Philadelphia 
Rapid Transit Co., 92 Pa.Super. 
105. 

60 C.J. p 468 note 36. 

10. Wash.—^White v. City of Seattle, 
240 P. 903, 136 Wash. 644. 

60 C.J. p 468 note 37. 

11. Cal.—Brandenburg v. Pacific Gas 
& Elee. Co., 169 P.2d 909, 28 Cal.2d 
282. 

12. Mo.—^Ross v. Metropolitan Street 
Ry. Co., 88 S.W. 144, 113 Mo. 600. 

60 C.J. p 468 note 39. 

Rate of speed and control of car as 
to persons on or near track: 
Generally see supra § 249. 

Where person is or should be seen 
see supra § 251. 

13. Ky.—Gribbins v. Kentucky Ter- 
minal & Traction Co., 150 S.W. 338, 
150 Ky. 276. 

60 C.J. p 469 note 40. I 


14. Tex.—Texas Electric Ry. v. 
Couts, Clv.App., 250 S.W. 266. 

60 C.J. p 469 note 41. 

15. N.Y.—^Mittleman v. jNTew York 
City Ry. Co,, 107 N.Y.S. 108, 66 
Misc. 599. 

60 C.J. p 469 note 42. 

16. 111.—^Kelly v. Chicagro City Ry. 
Co., 119 N.E. 622, 283 111. 640. 

17. N.J.—Miller v. Public Service 
Corp., 92 A. 343, 86 N.J.Law 631, L. 
R.A.1916C 604. 

R.I.—Garvey v. Rhode Island Co., 68 
A. 466, 26 R.I. 80. 

18. N.Y.—^McDade v. International 
R. Co., 138 N.B. 488, 236 N.Y. 11. 

60 C.J. p 469 note 46. 

19. Minn.—^Peterson v. Minneapolis 
St. Ry. Co., 63 N.W.2d 817. 

Pa.—^Russo V. Pittsburgh Rys. Co., 
64 A.2d 666, 164 Pa.Super. 396. 

60 C.J. p 469 note 47. 

20. Pa.—^Russo V. Pittsburgh Rys. 
Co., supra. 

60 C.J. p 469 note 48. 


21. Pa.-—Kilgallen v. Philadelphia 
I Rapid Transit Co., 150 A. 746, 300 

I Pa. 451. 

22. Pa.—^Klllgallen v. Philadelphia 
Rapid Transit Co., supra. 

23. Pa.—^Kilgallen v. Philadelphia 
Rapid Transit Co., supra. 

24. N.Y.—Schmidt v. Steinway, etc., 
R. Co., 30 N.E. 389, 132 N.Y. 666. 

60 C.J. p 470 note 52. 

25. Pa—Russo v. Pittsburgh Rya 
Co., 64 A.2d 666, 164 PaSuper. 396. 

Warning of danger 

Motorman of streetcar, who had 
received flagman's signal to proceed 
over portion of track being repaired, 
was required to exercise a grreater de- 
gree of care for protectlon of work¬ 
men than for protection of pedestri¬ 
ans, after workman, who saw ap- 
proaching streetcar, arose from a 
kneellng position and with both 
hands and by voice attempted to stop 
oncomlng car.—^Russo v. Pittsburgh 
Rys. Co., supra 

26. U.S.—^Puget Sound Traction, 
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has been held that the company must give adequate 
and timely warning to persons working on or near 
the track,27 and a failure to give such persons a 
proper warning constitutes negligence for which the 
company is liable.^s Qn the other hand it has been 
held that there is no duty to warn the employee of 
a contractor doing work alongside the track and 
between intersecting streets.29 

Reliance on precautions or care of workmcn, The 
motorman of a streetcar is not required to anticipate 
unexpected acts endangering workmen on or near 
the track,30 and may assume that a workman will 
not increase his danger by a failure to exercise 
ordinary care in looking out for streetcars^i or by 
failing to get out of the way in time to avoid in- 

jury.32 

Duty to slow down or stop, While the motorman 
of a streetcar is not required to stop his car merely 
because he sees men at work on or near the track 
ahead,33 such motorman may be required to slow 
down or to stop i£ necessary when danger to such 
persons becomes apparent^^ 

6. Injuries to Children and 

§ 258. Children 

A Street railroad company In operatlng fts cars is 
bound to use ordinary care, and oniy ordinary care, to 
avoid injuring a child on or near its track, but greater 
caution is required to discharge this duty toward a chiid 
than toward an adult. 

A Street railroad company in operating its cars is 


§ 256. Persons on Private Premises near 
Tracks 

Where a streetcar leaves its tracks and in jures a 
person on private property, it has been held that the 
company is liabie irrespective of negligence, 

Although it has been held that, where a street¬ 
car leaves its track and inflicts personal injuries on 
persons who are on private premises adjacent to the 
track, the company is liable irrespective of negli¬ 
gence, 3» recovery for such injuries has been denied 
where no negligence on the part of the company 
appeared.33 Where, as a resuit of the operation 
of a Street railroad, a person on private premises 
suffers merely fright, the company is not liable.37 

§ 257. Persons under Elevated Railroad 

it Is the duty of an elevated railroad to exercise 
reasonable care to prevent sparking and injury from 
sparks to persons under the railroad. 

It is the duty of an elevated railroad to exercise 
reasonable care to prevent sparkingSS and injury 
from sparks to persons under the railroad.39 It is 
bound to use the most approved means to prevent 
live coals from failing from its engines.'^® An 
elevated railroad owes persons lawfully in build- 
ings adjacent to the streets only the duty of exer- 
cising ordinary care for their protection.^l 

Persons under Disability 

bound to use ordinary care,^3 ^nd only ordinary 
care,^3 to avoid injuring a child who may be on or 
near the track. However, acts and conduct on the 
part of those in charge of a streetcar, consistent 
with ordinaiy care toward a man of full age, may 
amount to, and be, negligence toward a child.^^ 


Llght & Power Co. v. Schleif, 
Wash., 220 F. 48, 136 C.C.A. 616. 

27. Pa.—Chew v. Philadelphia Rapid 
Transit Co., 90 Pa.Super. 155. 

60 C.J. p 470 note 54. 

28. Mass.—^HAnley v. Boston Elevat¬ 
ed Ry. Co., 87 N.B. 197, 201 Mass. 
55. 

60 C.J. p 470 note 65. 

29. Pa.—^Kilgallen v. Philadelphia 
Rapid Transit Co., 150 A. 746. 300 
Pa. 461. 

60 C.J. p 470 note 56. 

30. Pa.—Haskin v. Philadelphia 
Rapid Transit Co., 140 A. 547, 291 
Pa. 492. 

60 C.J. p 470 note 67. 

31. Minn.—^Peterson v. Minneapolls 
St. Ry. Co., 63 N.W.2d 817. 

32. Minn.—^Petersou v. Minneapolis 
St. Ry. Co., supra. 


33. Ala.—Mobile Li&ht, etc., Co. v. 
Burch, 68 So. 609, 12 Ala.App. 421. 

60 C.J. p 470 note 58. 

34. Mich.—Lyons v. Bay Cities Con- 
sol. R. Co„ 73 N.W. 139, 115 Mich. 
114. 

60 C.J. p 470 note 59. 

35. Ky.—^Kentucky Tractlon & Ter- 
minal Co. v. Grimes, 194 S.W, 1048, 
175 Ky. 694. 

60 C.J. p 470 note 61. 

36. La.—Pitzgerald v. New Orleans 
Ry. & Light Co., 59 So. 26, 131 La. 
92. 

60 C.J. p 471 note 62. 

37- N.Y.—^Lehman v. Brooklyn City 
R. Co., 47 Hun S55. 

60 C.J. p 471 note 63. 

38. Mass.—^Woodal v, Boston Elevat¬ 
ed Ry. Co., 78 N.E. 446, 192 Mass. 
308. 


39. Mass.—Woodal v. Boston Elevat¬ 
ed Ry. Co., supra. 

48. X.Y.—^Lowery v. Manhattan Ry. 
Co., 12 Daly 431. 

41. N.Y.—Schacter v. Interborough 
Rapid Transit Co., 130 N.Y.S. 549, 
146 App.Div. 139. 

42. Cal.—Corpus Juris dted iu 
Gackstetter v. Market St. Ry. Co., 
20 P.2d 93, 95, 130 Cal.App. 316. 

Mo.—^Fortner v. St. Louis Public 
Service Co., 244 S.\V.2d 10. 

60 C.J. p 471 note 65. 

43. Mo.—^Kube V. St. Louis Transit 
Co., 78 S.W. 55, 103 Mo.App. 582. 

60 C.J. p 471 note 66. 

44. lowa.—^Hanley v. Ft. Dodge 
Light, etc., Co., 107 N.W. 593. 133 
lowa 326, reheard 110 N.W. 679, 
133 lowa 326. 

60 C.J. p 471 note 68. 
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Therefore, in an abstract proposition,^^ and as a 
general rule, greater caution on the part of a Street 
railroad company in the operation of its cars is 
required toward a child than is required toward an 
adulf*® Whether a streetcar company has exercised 
proper care and caution toward a child, who is in- 
jured by the operation of streetcar, while such child 
is on or near the tracks, depends on the circum- 
stances of the particular case,taking into con- 
sideration the age,^^ apparent maturity,^^ and ca- 
pacityS*^ of the child. If, in the absence of con- 
tributory negligence, by the exercise of proper care, 
injury to the child could have been avoided, the 
company is liable for the resulting injuries but 
it is not liable where it is not negligent^^ 

A Street railroad company is not required to guard 
against unexpected or thoughtless acts of such a 
child, and, if it exercises reasonable and ordihary 
care in the operation of its cars to discover such 
child and uses all reasonable means within its pow- 
er to avoid injury after discovering his perii, it is 
not liable for injuries which resuit from an un- 
avoidable accident,as where the child puts himself 
in such a position of danger that he cannot be dis- 
covered by reasonable care in time to prevent an 
accident®^ 

Where presence of children may he anticipaied. 
A motorman must exercise a high degree of cure 
in places where he may reasonably anticipate the 
presence of children.55 


§ 259. -Duty to Anticipate Presence and 

Danger 

A motorman is bound to anticipate the presence of 
children and to operate the car with due regard for 
thetr safety in places where children are likely to be 
found in the Street. 

In the operation of streetcars it is the duty of the 
streetcar company to recognize that children may 
from time to time be occupying and using the 
streets;^® and a motorman is bound to anticipate 
their presence, to anticipate danger to them, and 
to operate his car with due regard for their safety 
in a populous neighborhood,®? or in other places 
where children are likely to be found in the street.58 
While it is the duty of a motorman to use reason¬ 
able care under the circumstances of the case, he 
is not required to anticipate that a child will rush 
into danger merely because he sees such child in 
the Street or on the sidewalk,59 and the motorman 
is not required to anticipate that children seen near 
or approaching the track will attempt to cross in 
front of the approaching car®® or will run into the 
car.si Similarly, while it has been said that a 
motorman may as a reasonably prudent motorman 
be found to have been negligent in failing to antici¬ 
pate that children would play in the Street and 
might run in front of a moving car,82 has been 
held that, as a matter of law, the motorman is not 
required to anticipate such possibilities,®^ and he is 
not bound to anticipate the presence of a child play- 
ing in material piled on the street.^4 Furthermore, 
on seeing children playing in the Street, the motor¬ 
man is not negligent in failing to anticipate that one 


45. Wash.—Mitchell v. Tacoma R., 
etc., Co.. 37 P. 341, 9 Wash. 120. 

46. Mo.—Corpus Jnris clted in 
Fortner v. St. Louis Public Serv¬ 
ice Co., 244 S.W.2d 10, 14. 

Wash.—^Armstrong v. Spokane Unit¬ 
ed Rys., 78 P.2d 176. 194 Wash. 363. 
60 C.J. p 471 note 70. 

47. Mich.—^Rollo V. City Electric Co., 
116 N.W. 727, 162 Mich. 77. 

Wash.—^Mitchell v. Tacoma Ry. & 
Motor Co., 37 P. 341, 9 Wash. 120. 

48. Wash.—Mitchell v, Tacoma Ry. 
& Motor Co., supra. 

60 C.J. p 472 note 72. 

49. Wash.—^Mitchell v, Tacoma Ry. 
& Motor Co.; supra. 

50. Wash.—^Mitchell v. Tacoma Ry. 
8t Motor Co., supra. 

61> Md.—^United Rys. & Electric Co. 
of Baltimore v. Carneal, 72 A. 771, 
110 Md. 211. 


52. Mich.—Manoogian v. City of De- 
troit, Department of Street Rail- 
ways, 279 N.W. 890, 284 Mich. 432. 

53. Cal.—Gallucci v. San Diego Elec¬ 
tric Ry. Co., 35 P.2d 1038, 1 Cal. 
App.2d 5. 

60 C.J. p 472 note 77. 

54. Minn.—Wright v. Minneapolis 
St. Ry. Co., 23 N.W.2d 347, 222 
MInn. 106. 

60 C.J. p 472 note 79. 

55. Ala.—Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

60 C.J. p 472 note 80. 

66. Colo.—^Denver City Tramway Co. 
V. Brown. 143 P. 364, 67 Colo. 484. 

57. Conn.—^Dederer v. Connecticut 
Co., 111 A 786, 95 Conn. 620. 

60 C.J. p 472 note 83. 

58. Ala.—Mobile Light & Railroad 
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Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

60 C.J. p 472 note 84. 

59. Md.—State v. Washington, B. & 
A. Electric R. Co., 131 A 822, 149 
Md. 443. 

Pa.—^Brennen v. Pittsburgh Rys. Co., 
186 A 743, 323 Pa. 81. 

60. Wash.—^Armstrong v. Spokane 
United Rys., 78 P.2d 176, 194 Wash. 
353. 

60 C.J. p 473 note 87. 

61. N.T.—^Bulger v. Albany R. Co., 
42 N.T. 469. 

60 C.J. p 473 note 88. 

62. N.T.—Camardo v. New Tork 
State Rys., 159 N.E. 879, 247 N.T. 
111 . 

63. N.T.—Camardo ▼. New Tork 
State Rys., supra. 

64. 111.—Sega! v. Chlcago Ry. Co., 
216 111. App. 11. 

60 C.J. p 473 note 92. 
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of them will suddeniy and unexpectedly run in front 
of the moving car.65 Neither is a motorman re- 
quired to anticipate that a child of very tender years 
will be wandering unattended at a busy intersec- 
tion;®® nor is the motorman required to anticipate 
that a child of tender years will break away from 
its caretaker and suddeniy dart in front of the mov¬ 
ing car.®*^ 

§ 260. -Lookout and Waming; Speed 

and Control of Car 

The operator of a streetcar must maintain a fookout 
to discover children who may be on or near the track. 
Where children are in the Street, the motorman must op¬ 
erate his car at a reasonable rate of speed, and have it 
under such controi as a reasonably prudent man wouid 
if placed In the same circumstances. 

The operator of a streetcar must maintain a look¬ 
out to discover children who may be on or near the 
track,®® and under some circumstances he may be 
required to exercise a more vigilant lookout for 
children than for adults.®® Thus a driver or motor¬ 
man, when operating his car on a Street where he 
has reason to expect the presence of children, must 
exercise a high degree of watchfulness,^® since the 
duty of a motorman to keep a lookout to discover 
the perii of persons who may be on or near the 
track, particularly in thickly populated parts of the 
City, is applicable to children.*^! However, where 
there is nothing in a situation, as known to, and 


ordinarily obsen^ed by, the motorman which calls 
on him for extraordinary vigilance,*^- it is ordinary, 
rather than extraordinary, vigilance that is required 
of him.7® Thus the motorman may not be negli- 
gent in failing to see a small child on the side- 
walk.'^4 

The operator of a streetcar must maintain a look¬ 
out to discover small children who may be lying on 
the track ahead of the car,’*® but a motorman can- 
not be considered careless, although he fails to see 
a child between crossings, if the car wouid not have 
struck such child in the exercise of reasonable care, 
provided some unusual event had not inter\’ened 
between his beginning to cross the tracks and his 
being struck,76 such as tripping and failing, or being 
caught in the rails or the pavement, or in some other 
manner having his progress impeded.^^ A streetcar 
motorman is not under a dut>^ to be excessively 
diligent in the middle of a Street block,**® but it may 
be negligent for him to fail to apprehend the pos- 
sibility of a child Crossing in the middle of the 
block,79 and to neglect to be vigilant about the like- 
lihood of a child approaching from the curb as the 
car moves from Crossing to Crossing.®® 

If by the exercise of ordinary care the motorman 
might have discovered the child in time to avoid 
injuring him, and failed to do so, the motorman 
is negligent, and the company is liable for injuries 


65. WIs.—^Holdridge v. Mendenhall, 
83 N.W. 1109, 108 Wls. 1. 81 Am. 
S.R. 871. 

66. 111.—Spencer v. Ohicagro City Ry. 
Co., 220 IlLApp. 436. 

60 C.J. p 473 note 94. 

67. Pa.—^Prank v. Allegheny Valley 
St. Ry. Co.r 68 Pa.Super. 544. 

68. Ala.~Mobile Ligfht & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

La.—^Tassin v. New Orleans Public 
Service, 139 So. 695, 19 La.App. 
456. 

Minn.—Wrigrbt v. Minneapolis St. Ry. 

Co., 23 N.W.2d 347, 222 Minn. 105. 
Mo.—^Fortner v. St. Louis Public 
Service Co., 244 S.W.2d 10. 

N.J.—^Dunlop V. Public Service Co- 
ordinated Transport, 4 A.2d 683, 122 
NJ.Law 226. 

Wash.—^Armstrong- v. Spokane United 
Rys., 78 P.2d 176, 194 Wash. 353, 
W.Va,—^Nazionale v. Wheeling- Trac- 
tion Co., 158 S.B. 502, 110 W.Va. 
405. 

€0 C.J. p 473 note 96. 


Obstractioo. 

(1) If vlew of motorman of street¬ 
car striking child was obstructed, it 
became more imperative for motor¬ 
man, knowing of frequent use of 
track by pedestrians, to increase care. 
—^Mobile Li^ht & Railroad Co. v. 
Nicholas, 167 So. 298, 232 Ala. 213. 

(2) Street railroad was held not 
liable for death of child who was 
killed by streetcar because bushes. 
shrubbery, and flowers surrounding 
track concealed child from view of 
motorman, where such plants were 
planted, maintained, and owned by 
City.—Galluccl v. San Diego Electric 
Ry. Co., 35 P.2d 1038, 1 Cal.App.2d 
5. 

69. Conn.—^Lederer v. Connecticut 
Co., 111 A. 785, 95 Conn. 520. 

Ohio.—Maumee Valley Rys. & Llght 
Co. V. Hanaway, 7 Ohio App. 99. 

70. N.J.—^Bergen County Tractlon 
I Co. V. Heitman, 40 A. 651, 61 N.J. 

. Law 682. 

I 60 C.J. p 473 note 98. 

71. Colo.—Denver City Tramway Co. 
t V. Brown, 143 P. 364, 57 Colo. 484. 
I 60 C.J. p 473 note 1. 


72. ni.—Spencer v. Chicago City 
Ry. Co.. 220 IlLApp. 436. 

73. 111.—Spencer v. Chicago City Ry. 
Co., supra. 

60 C.J. p 473 note 3. 

74. La.—^Pyaette v. New Orleans 
Public Service, 120 So. 483, 10 La. 
App. 300, followed in Carri ck v. 
New Orleans Public Service, 120 So. 
485. 10 L.a.App. 105. 

60 C.J. p 474 note 4, 

75. Mo.—^Hovarka v. St. Louis 
Transit Co., 90 S.W. 1142, 191 Mo. 
441. 

60 C.J. p 474 note 5. 

76. N.T.—Madden v. Chalmers, 214 
N.T.S. 268, 215 App.Div. 549. 

60 C.J. p 474 note 6. 

77. N.T,—^Madden v. Chalmers^ su¬ 
pra. 

60 C.J. p 474 note 7. 

78- N.T.—Madden v. Chalmers, su¬ 
pra. 

79- N.T.—^Madden v. Chalmersi, su¬ 
pra. 

80. N.T.—^Madden v- Chalmers^ su¬ 
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which may resuit therefrom,Si and, conversely, there 
is no liability where the motorman did not see the 
child and could not be expected to have seen him 
'in the exercise of ordinary care*82 

Warning, speed, and control of car. There can 
be no hard and fast rule as to the exact rate of 
speed or degree of control to be exercised where 
children are in the street,83 but there is a rule ap- 
(plicable in all cases that the motorman must operate 
his car at a reasonable rate of speed, and have it, 
under such control as a reasonably prudent man 
would if placed in the same circumstances.^^ The 
question of negligence must in each case be deter- 
mined by the facts and circumstances as they existed 
at the time of the accident.^s Whenever a car of 
a Street railway company is rapidly approaching a 
point in the highway where existing conditions ren- 
der it apparent that the danger of injury to the 
public will be materially lessened by the sounding 
of a warning, it is the legal duty of the company 
and its motormen to sound such warning toward a 
child who may be on or near the track, and the 
failure to do so is negligence.*® Hence, whether 
the rate of speed and failure to sound a warning, 
or failure to sound a warning and to stop, con- 
stitutes negligence on the part of the motorman may • 
depend on the circumstances of the particular case.**^ • 
iHowever, it has also been held that the operation 
of a streetcar at a rate of speed exceeding that • 
permitted by ordinance may, when proximately 
resulting in injury to a child, constitute negligence 
per se,*^ If a carman knows a Street Crossing will 


be thronged with school childrefi af a Ceftain hour of 
the day, that fact ought to put him on notice of the 
danger of a fatality if he moves over the Crossing 
at that hour without having his car under con¬ 
trol.** 

§ 261* -Precautions as to Children Who 

Are Seen or Should Be Seen on or 
near or Approaching Track 

A motorman who sees or should see a child In a dan- 
gerous position on, near, or approaching the track must 
use all reasonable efforts to avoid Injuring the child, 
and he cannot ordinarily assume that the child will dls- 
cern and avoid the perii. 

A motorman, who while operating his car sees, 
or by the exercise of ordinary care could see, a 
child in a dangerous situation on, near, or approach¬ 
ing the track, must at once use all reasonable efforts 
to avoid injuring it;** he must proceed with 
caution and use ordinary care,*^ and for a failure 
to exercise due care to avoid injury to a child seen 
on or near the track the company is liable.** Where 
the motorman, on discovering, in the exercise of 
due care, the danger of a small child on, near, or 
approaching the track, does all that he can to 
avoid injury to the child, the company is not liable.** 

Child seen on or approaching track, Where a 
motorman sees or should see that a young child 
is in such a situation or is acting so as to expose it- 
self to danger from an advancing car, of which it is 
unaware,*^ the motorman should take such meas- 
ures as will prevent injury;*® and, when a young 


sa- Ala.—Mobile LIght & Rallroad 
Co. V. Nlcholas, 167 So. 298, 232 
Ala. 213. 

IPa.—Rex V. Liehigh Valley Transit 
Co.. 177 A. 226. 116 Pa.Super. 603. 
Wash.—^Annstronff v. Spokane United 
Rys., 78 P.2d 176, 194 Wash. 353. 
W.Va.—^Nazional-e v. Wheellng Trac- 
tlon Co., 158 S.E. 602, 110 W.Va. 
406. 

60 C.J. p 474 note 12. 

82. Pa.—^Rex v. Lehigh Valley 

Transit Co.. 177 A. 226, 116 Pa. 
Super. 603. 

83. Colo.—Denver City Tramway Co. 
V. Brown, 143 P. 364, 57 Colo. 484. 

84. Colo.—^Denver City Tramway Co. 
V. Brown, supra. 

60 C.J. p 476 note 14. 

85. Colo.—^Denver City Tramway Co. 
V, Brown, supra. 

86. Colo.—^Denver City Tramway Co. 
. V. Brown, supra^ 

60 C.J. p 475 note 17, 


87. Colo.—^Denver City Tramway Co. 
V. Brown, supra. 

60 C.J. p 475 note 18. 

88. Wash.—Sundstrom v. Puget 
Sound Traction, Light & Power Co., 
166 P. 828, 90 Wash. 640. 

60 C.J. p 476 note 19. 

89. Mo.—^Kube V. St. Louis Transit 
Co.. 78 S.W. 582, 103 Mo.App. 682. 

60 C.J. p 475 note 20. 

Extreme oautloii 

There was duty upon motorman of 
streetcar approaching permissive 
track Crossing at noon in school vi- 
cinity, to exercise extreme caution.— 
Quattrochi v. Pittsburgh Rys. Co., 164 
A. 59, 309 Pa. 377. 

90. N.J.—Dunlop v. Public Service 
Coordlnated Transport, 4 A.2d 683, 
122 N.J.Law 226. 

N.Y.—Pitts V. United Traction Co., 
55 N.T.S.2d 14, 269 App.Div. 796. 
60 C.J. p 475 note 23—62 C.J. p 636 
note 17 [b]. 


91. Cal.—Gackstetter v. Market St. 
Ry. Co., 20 P.2d 93, 130 Cal.App. 
316. 

92. W.Va.—^Potts V. Union Traction 
Co., 83 S.E, 918, 76 W.Va. 212. 

93. Cal.—Gackstetter v. Market St. 
Ry. Co., 286 P. 409, 104 Cal.App. 
89. 

Pa.—^Brenen v. Pittsburgh Rys. Co., 
186 A. 743, 323 Pa. 81. 

60 C.J. p 476 note 26. 

94. Colo.—Denver City Tramway Co. 
V. Brown, 143 P. 364, 67 Colo. 484. 

Assnmption. that hoy heaxd whlstle 

Motorman of streetcar overtaking 
boy on bicycle who gave no positive 
indication of having heard whistle 
was not justiiled In assuming that 
whlstle was heard.—^Kahn v. Shreve- 
port Rys. Co., La.App., 161 So. 636. 

96. Colo.—^Denver City Tramway Ca 
1 v. Brown, supra. 
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child is discovered approaching the car track 'with 
the apparent intention of Crossing in front of a 
moving car®^ or is discovered on the track,®or 
where a child of tender years is seen near the 
track,®® it is the duty of the operator of the car 
to exercise a high degree of care to avoid injur>’ to 
such child. It has been held that a motorman is 
not required, on seeing a child approaching the 
track, to make sure that the child will be off the 
track at the point where it is Crossing when the 
car reaches it.®® 

Reliance on precautions of child or of ifs custo- 
dian, Although the operator of a streetcar may, 
in the first instance, properly assume that an adult 
seen on or near the track will get off. or stay off, 
the track, as discussed supra § 251 b, where the 
motorman sees or could, in the exercise of reason- 
able care, see a child of tender years on or near 
the track^ or in dangerous proximity to the track,^ 
the motorman is not permitted to assume that the 
child will discern and avoid the perils of its situa- 
tion. Therefore, if the motorman sees or, by the 
exercise of ordinary care, could see a child of tender 
years on or near the track, he is not ordinarily en- 
titled to act on the assumption that such child will 
get off or stay off the track.® However, it has been 
held that the motorman may properly rely on the 
natural inclination toward safety on the part of 
even young children;^ and it has also been held that 
the motorman may, in the first instance, presume 


that children on the track will get out of the 
particularly if such children are of such an age 
as to appreciate and avoid danger;® and a motor¬ 
man may assume that an adult person in charge of 
a child of tender years w-ill not permit the child to 
come from a safe place into dangerous proximity to 
a moving car.^ 

Duty to sound zvarning, to control car, to slozv 
up, and to stop. In pursuance of his duty to use 
all reasonable efforts to avoid injury to a child who 
is, or ought to be, seen on, near, or approaching the 
track, the motorman of a streetcar may be required, 
on seeing a child in such a situation, to sound a 
waming;® to keep the car under control,® par¬ 
ticularly where the child seen on or dangerously 
near the track is of very tender years to reduce 
the speed of the car,!^ and if necessary to stop, 
if that can be done without endangering the pas- 
sengers;^® or to use all reasonable means to stop 
it in time to avoid the injurj'.^^ Under particular 
circumstances the motorman of a car may be re¬ 
quired not to start his car while a child is in a 
dangerous place near the track.^S 

Where a motorman sees a child of tender years 
near the track and apparently intending to cross 
ahead of the car,^® or if the motorman sees a 
child approaching the track in time to stop,^*^ and 
the motorman fails to stop the car, he is negligent 
and the company is liable.^® However, it is not the 
duty of a motorman to stop his car, or to slack*en 


96. 111.—^Liska V. Chicagro Rys. Co., 
149 N.B. 469, 318 111. 570. 

60 C.J. p’ 476 note 31. 

97. 111.—^Perryman v. Chicago City 
Ry. Co., 89 N.E. 980, 242 111. 269. 

60 C.J. p 476 note 32. 

98. W.Va.—Potts V. Union Traction 
Co.. 83 S.E. 918, 75 W.Va. 212. 

60 C.J. p 476 note 33. 

99. Ind.—Indianapolis St. R. Co, v. 
Schomberg, 72 N.E. 1041, 164 Ind. 
111 . 

60 C.J. p 476 note 35. 

1. W.Va. — ^Potts V. Union Traction 
Co., 83 S.B. 918, 75 W.Va. 212. 

2. Ala.—Sheffield Co. v. Harris, 61 
So. 88. 183 Ala. 357. 

3. Ind.—^Indianapolis St. R. Co. v. 
Schomberg, App., 71 N.E. 237, af- 
firmed 72 N.E. 1041, 164 Ind. 111. 

60 C.J. p 476 note 40. 

4. N.Y. — Madden v. Chalmers, 214 N. 
T.S. 268. 215 App.Div. 519, 

60 C.J. p 477 note 41, 


5. lowa.—Hanley v. Ft. Dodge Light, 
etc., Co., 107 N.W. 593, 110 N.W. 
579, 133 lowa 326. 

60 C.J. p 477 note 43. 

6. Mo.—Jett V. Central Electric R. 
Co., 77 S.W. 738, 178 Mo. 664. 

60 C.J. p 477 note 43. 

7. Ala,—Jones v. Birmingham, Ry., 
Light & Power Co., 67 So. SOI, 12 
Ala,App. 474, certiorari denied 69 
So. 1018, 193 Ala. 676. 

60 C.J. p 477 note 44. 

8. N.T.—Byrnes v, Brooklyn Heights 
R. Co., 133 N.Y.S. 243, 148 App. 
Div. 794. 

60 C.J, p 477 note 47. 

9. Minn.—^Pickell v. St. Paul City 
Ry. Co., 139 N.W, 616. 120 Minn. 
340. 

60 C.J. p 477 note 48. 

10. Ala.—^Mobile Light & Railroad 
Co. V. Nicholaa. 167 So. 298, 232 
Ala. 213. 

60 C.J. p 478 note 49. 

11. 111.—Chicago City R. Co. v. Tuo- 
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12. Mo.—Turnbow v, Dunham, 197 
S.W. 103, 272 Mo. 53. 

60 C.J. p 478 note 51. 

13. Mo.—Cytron v. St. Louis Transit 
Co.. 104 S.W. 109, 205 Mo. 692— 
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142 S.W. 463, 160 Mo.App. 334. 

14. R.I.—^Nahabedian v. United Elec¬ 
tric Rys. Co., 149 A. 19, 50 R.I. 455. 

60 C.J. p 478 note 53. 

15. Pa.—^Wechsler v. Pittsburgh Rys. 
Co., 93 A. 19, 247 Pa. 96. 

60 C.J. p 478 note 54. 
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its speed, whenever he sees a child m or near the 
Street, nnless there is some circumstance sufficient 
to warn a person of ordinary prudence that the child 
is or is likely to be endangered by the operation of 
the car,i3 or unless, as a man of ordinary care and 
prudence, he has reason, or should have reason, to 
apprehend that his failure to do so will cause in- 
jury to a child seen approaching the track,20 or 
unless it is reasonably apparent, or would be, to a 
reasonably cautious man that, unless the speed of 
the car is checked or stopped, it will strike the 
child.2l As otherwise stated, since no such duty 
arises until the motorman sees^^ or, in the exercise 
of reasonable care, can see^S that the child so 
situated is about,^^ or is likely,^5 to get into the path 
of the approaching car, a motorman is not required 
to slacken the speed, or to stop his car, merely be- 
cause a small child^s is seen in a safe place^^ on 
the sidewalk,28 or in the Street,or on the curb,^® 
or near the curb^i as the car approaches; and, 
where on seeing a child approach the track the 
motorman stops as soon as he can do so, he is 
not negligent.32 

Similarly, since a Street railway company is not 
liable for inevitable accidents resulting from sudden 
and unexpected acts of children, as discussed supra 
§ 2S8, the company is not liable where the child 
suddenly runs in front of or against a moving car 
before it can be stopped or its speed slackened, al- 
thOugh every reasonable effort to do so is exer- 
cised.33 However, in order to relieve the company 


of Hability in such a case it is necessary that the 
car be operated at a reasonable rate of speed.34 

Under vigilant watch ordinance. Under the so- 
called vigilant watch ordinances a motorman is, on 
the first appearance of danger to children seen on 
or near, or approaching, required to stop within the 
shortest time and space possible, and failure to 
stop within such time and space, resulting in injuries 
to a child, constitutes negligence for which the com¬ 
pany is liable. 3 5 

§ 262, Infirm or Otherwise Disabled Persons 

A Street railway company must operate its cars 
with due regard to the rights of aged and infirm or 
otherwise disabled persons. 

It is the duty of a Street railway company to run 
its cars with due regard to the rights of aged and 
infirm persons,^^ and the company is liable if it does 
not use due and ordinary care, in proportion to the 
danger, to avoid injury to such persons^^ or persons 
otherwise disabled.88 Thus, a streetcar motorman 
must be alert and watchful to avoid injury to those 
who, because of advanced age^s or enfeebled physi- 
cal condition,^® do not get off the track at the near 
approach of the car. A higher degree of care must 
be exercised toward an adult person who, from any 
apparent disability or other cause, cannot be ex- 
pected to exercise the usual degree of prudence and 
care for his own protection.^^ 

While it has been held that the duty of a motor¬ 


is, lowa.—^Hanley v, Ft. Dodge 
Liight, etc., Co., 107 N.W. 693, 110 
N.W, 679, 133 lowa 326. 

60 C.J. p 479 note 60. 

20. Ohlo.—Cincinnati Tractlon Co. v. 
Simon, 28 Ohio Cir.Ct. 780. 

21. lowa.—^Hanley v. Ft. Dodge 
Light, etc., Co., 107 N.W. 693, 110 
N.W. 679, 133 lowa 326. 

22. Or.—Cerrano v. Portland Ry., 
Light & Power Co., 126 P, 37, 62 
Or. 421. 

23. 111.—Casey v. Chicago Consol. 
Traction Co., 174 Ill.App. 61. 

Or.—Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 

24. 111.—Casey v. Chicago Consol. 
Traction Co., 174 111.App. 61. 

Or.—Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 

25. Or.—Cerrano v. Portland Ry., 
Light & Power Co., supra. 

2B. Or.—Cerrano V. Portland Ry., 
Light & Power Co., supra, 

OhJ- p 479 note 67. 


27. Ala.—^Mobile Light & Rallroad 
Co. V. Nicholas, 167 So. 298, 232 Ala. 
213. 

28. Wash.—^Armstrong v. Spokane 
United Rys., 78 P.2d 176, 194 Wash. 
353. 

60 C.J. p 479 note 68. 

29. Or.—Cerrano v. Portland Ry., 
Light & Power Co., 126 P. 37, 62 
Or. 421. 

30. 111.—Casey v, Chicago Consol. 
Traction Co., 174 IlLApp. 51. 

31. 111.—^Liska v. Chicago Rys. Co., 
149 N.E. 469, 318 III. 670. 

Or.—Cerrano v. Portland Ry., Light 
& Power Co., 126 P. 37, 62 Or. 421. 

32. La.—^Pyaette v. New Orleans 
Public Service, 120 So. 483, 10 La. 
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60 C.J. p 479 note 72. 

33. Mich.—^Rollo v. City Electric R. 
Co., 116 N.W. 727, 152 Mich, 77, 

60 C.J. p 479 note 74, 


1 34. Ky.—^Netter's Adm*r v. Louls- 
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35. Mo.—Esstman v. United Rys. Co. 
of St. Louis, 216 S.W. 626. 

60 C.J. p 480 notes 76-78. 

36. Ind.—Indianapolls St. R. Co. v. 
Schomberg, App., 71 N.E. 237, af- 
firmed 72 N.E. 1041, 164 Ind. 111. 
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60 C.J. p 480 note 80. 
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tric R. Co., 92 S.E. 382, 173 N.C. 
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60 C.J. p 480 note 81. 
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R. Co., supra. 
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man to keep a lookout for persons who may be on 
or near the track is applicable to persons who are 
disabled,^^ such as those disabled by intoxication,^^ 
or otherwise,44 it has been held that there is no 
duty o£ prevision owed to persons who may, because 
intoxicated‘^5 or for any other reason,^^ ijg down in 
practical disguise on or near the track; but that as 
to such persons, the only duty of a streetcar com- 
pany is to use reasonable care not to injure them 
after their perii has been discovered,^^ or would 
have been discovered by due care in the use of such 
facilities and equipment as were required by their 
duty, not to such persons, but to persons using the 
streets in some such way as was to be reasonably 

expected.48 

It has also been held that, if a human being is 
seen by the operator of a streetcar lying on the 
track, it is the operatores duty to exercise the ver>' 
highest degree of care to avoid injury to the per- 
son in such position."^® A motorman is not required 
to anticipate that a person will be thrown on the 


track.»® Disregard by the motorman of a signal 
warning of danger may constitute negligence in 
striking a person disabled on the tracks.®^ On dis- 
covering a person on or near the track the motor¬ 
man may properly assume that such person is in full 
possession of his faculties, as discussed supra § 251 b 
even though they may subsequently prove to be 
impaired,»2 but the motorman is not entitled to pre- 
sume that a person who is on or dangerously near 
the track and apparently insensible of his danger, 
by reason of intoxication,»^ or sleepiness,»^ or any 
other like cause,^» will stay or remain out of dan¬ 
ger. In any event a Street railway company is not 
liable for injuries to disabled persons where it is 
impossible to stop the car in time to prevent injur- 
ing them after their perilous position is observed.®® 

Error of jiidgment in emergency situation. In an 
emergency situation a motorman’s error in judg- 
ment, when he acts with respect to a disabled person 
on the track, does not constitute negligence.»^ 


7. CONTRIBUTORY NeGLIGENCE 


§ 263. In General 

Generally It Is the duty of one gofng on or near Street 
raliroad tracks to exercise reasonable and ordinary care 
to protect himself from Injury, and, if he falis to do so, 
he is guilty of contributory negligence, which ordinarily 
is a defense and preci udes the recovery of daniages. 

As a general rule it is the duty of a person going 
on or near a Street railroad track to exercise such 


reasonable and ordinary care as would be exercised 
by a reasonably prudent person, under the same or 
similar circumstances, to protect himself from in¬ 
jury and, if he fails to exercise such care, where- 
by he is injured, he is guilty of contributory negli¬ 
gence.®® In order to constitute ordinary care, the 
care exercised must be proportionate to the known®® 
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Test of condnet 

“The prudence of his conduct must 
be measured in the light of the situ¬ 
ation as it appeared to him at the 
time, rather than as deliberate calcu- 
lation misht have demonstrated what 
it should have been, after the acci¬ 
dent occurred.”—^Elder v. Rutledge, 
27 X.B.2d 358, 362, 217 Ind. 459. 

Boy on roUer s&ates 
N.J.—^Dunlop V. Public Service Coor- 
dinated Transport, 4 A.2d 683, 122 
X.J.Law 226. 

59. Md.—Crystal v. Baltimore & B. 
A. Electric Ry. Co., 132 A. 629, 150 
Md. 256. 

60 C.J. p 483 note 17. 

60. Mo.—Dey v. United Rys. Co. of 
St. Liouis, 120 S,W. 134, 140 Mo.App. 
461. 

60 C.J. p 484 note 19. 
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danger;6l and, if a person is familiar with the 
track and the conditions relative to the running of 
cars, he must avail himself o£ his knowledge in ex- 
ercising ordinary care.®^ However, a person need 
not exercise extraordinary care, prudence, or fore- 
sight,®3 or take special precautions against unknown 
or unusual dangers.®^ 

The right of a person to recover, notwithstanding 
contributory negligence, where the company will- 
fully, wantonly, or recklessly causes the death or 
injury, is discussed supra § 211. Comparative negli¬ 
gence statutes are discussed with respect to Street 
railroads in Negligence §§ 169-173. 

Rescuc of property. It is not contributory negli¬ 


gence for a person to expose himself to danger in 
a reasonable effort to save his property from dam- 
age from a Street railroad.®® 

Effect generally, Negligence on the part of a 
person sustaining death or injury, or on the part 
of another person for whose negligence he is re- 
sponsible, is ordinarily a defense®® and precludes the 
recovery of damages where it contributes to®*^ or 
causes®® the death or injury, provided it does so 
directly and proximately, as discussed infra § 287. 
The rule applies notwithstanding negligence on the 
part of the company concurs in causing the injury,®® 
as in failing to keep a proper lookout for travelers 
or vehicles,'^® or in running at an excessive or un- 


Pxesence of traoiis as uotlce 

Mich.—Murray v. City of Detroit, 42 
N.W.2d 782. 327 Mich. 679. 

61. N.Y.—Wecker v. Brooklyn, Q. 
C. & S. R. Co.. 120 N.T.S. 1020, 136 
App.Div. 340. 

eo C.J. p 484 note 20. 

62 . Del.—^Weldon v. People’s R. Co., 
Super., 65 A. 589. 

Va.—^Norfolk, etc., Traction Co. v, 
White, 63 S.K 418, 109 Va. 172. 

Defeot near tracks 

One who feli into ditch while walk- 
ing on known dangerous and unlight- 
ed way along streetcar tracks wa;3 
held gullty of contributory negli¬ 
gence. 

La.—Groner v. Shreveport Rys. Co., 
138 So. 148, 18 La.App. 211. 

Pa.—^Langman v. City of Pittsburgh, 
Goin.Pl., 91 Pittsb.Deg.J. 120. 

63. Wis.—^Hanlon v. Milwaukee Elec¬ 
tric R.. etc., Co., 96 N.W. 100, 118 
Wis. 210. 

60 C.J. p 484 note 22. 

64 . Mass.—Manning v. West End 
St. R. Co., 44 N.E. 135, 166 Mass. 
230. 

60 C.J. p 484 note 23. 

65. Pa.—^Arlin v. Philadelphia 
Transp. Co., 77 Pa.Dist. & Co. 25. 

6Gb Cal.—Urbano v. Market St. Ry. 

Co., 46 P.2d 817, 8 Cal.App.2d 22. 

111.—^Richter v. Cummings, 53 N.E. 

2d 274, 321 Ill.App. 627. 

Md.—Rumbley v. Baltimore Transit 
Co., 69 A.2d 805, 194 Md. 164. 
Mass.—^Norton v. Boston Elevated 
Ry. Co., 67 N.E.2d 634, 317 Mass. 
145. 

Mo.—Murphy v. St. Louis Public 
Service Co., 244 S.W.2d 31, 362 
Mo. 772. 

60 C.J. p 484 note 26. 

67 - Cal.—Collier v. Dos Angeles Ry. 
Co., 140 P.2d 206, 60 Cal.App.2d 
169—^Babcock v. Pacific Gas & Elec¬ 


tric Co., 7 P.2d 736. 120 Cal.App. 
218. 

Ind.—Gary Rys. Co. v. Michael, 34 
N.E.2d 169, 109 Ind.App. 672. 
La.—^Petteway v. Shreveport Rys. 
Co., App., 41 So.2d 240—Keller v. 
N. C. Public Service, 138 So. 463, 
18 La.App. 317. 

Md.—^Ford V. Baltimore Transit Co., 
85 A.2d 474—^Harry T. Campbell & 
Sons V. United Rys. & Electric Co. 
of Baltimore, 154 A. 653, 160 Md. 
647. 

Mo.—^Kalbfell v. Wells, App., 49 S. 
W.2d 247. 

Neb.—^Dale v. Omaha & Council Bluffs 
St. Ry. Co., 48 K.W.2d 380, 154 Neb. 
434. 

Ohlo.—Schaefer v. Cincinnati St. Ry. 
Co., 62 N.E.2d 102, 76 Ohio App. 
288. 

Pa.—Gara v. Philadelphia Rapid 
Transit Co., 182 A. 629, 320 Pa. 
497—^Metz v. Pittsburgh Rys. Co., 
7 A.2d 605, 135 Pa.Super. 534— 
Maddock v. Philadelphia Rapid 
Transit Co., 157 A. 629, 103 Pa.Su¬ 
per. 406. 

Va.—^Virginia Elee. & Power Co. v. 

Evans, 24 S.E.2d 446, 181 Va. 274. 
Wash.—^Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

60 C.J. p 484 note 29. 

Any one of several aots of con- 
trlhutory negligence is sufficient to 
preclude recovery.—Cannady v. Dal- 
las Ry. & Termina! Co., Tex.Civ.App., 
219 S.W.2d 816. 

Volnntarily asstuned rlsk 

(1) Motorist, negligently failing to 
see or hear approaching streetcar 
before driving on tracks, voluntarily 
assumed rlsk of collision and could 
not recover damages, although mo- 
torman was also negligent.—Moore v. 
Brie Rys. Co., 162 A. 812, 308 Pa. 
673. 

(2) Where stalled automobile was 
pushed by streetcar at motorisfs re- 


quest, automobile was in gear and ig- 
nition switch was on, and motorisfs 
wife, who was the only occupant of 
automobile, could not drive, and mo¬ 
tor suddenly stajrted and automobile 
crashed into wall, motorist could not 
recover from Street railroad under 
the maxim, Volenti non fit injuria, 
which means, that to which a person 
assents is not deemed in law an in¬ 
jury.—Levlon v. Dallas Railway & 
Terminal Co., Tex.Civ.App., 117 S.W. 
2d 876, error refused. 

68. La.—Bianchl v. New Orleans 
Public Service, App., 184 So. 721. 
Md.—Rumbley v. Baltimore Transit 
Co., 69 A.2d 805, 194 Md. 164— 
Girton v. Baltimore Transit Co., 
65 A.2d 329, 192 Md. 671. 

Tex.—Levlon v. Dallas Railway & 
Terminal Co., Civ.App., 117 S.W.2d 
876, error refused. 

60 C.J. p 484 note 30. 

68. Pa.—^Esposito v. Philadelphia 
Transp. Co., 70 A.2d 267, 363 Pa. 
506—Gara v. Philadelphia Rapid 
Transit Co., 182 A. 529, 320 Pa. 497 
—Reidel v. Philadelphia Rapid 
Transit Co., 157 A. 36, 103 Pa.Super. 
387. 

60 C.J. p 485 note 33. 

Failure to comply with statute 
D.C.—^Perranti v. Capital Transit Co., 
Mun.App., 38 A.2d 116. 

70. Ind.—^Indlanapolis Traction & 
Terminal Co. v. Croly, 96 N.E. 973, 
98 N.E. 1091, 64 Ind.App. 566. 

60 C.J. p 485 note 34. 

VlolatloxL of “vigilant watoh ordi- 
nance” 

(1) The violation by a Street rail¬ 
road company of an ordinance requir- 
ing Its motormen and conductors to 
keep a vigilant watch for persons on 
or moving toward its track, and, on 
the flrst appearance of danger to such 
persons, to stop the car in the short- 
est time and space possible will not 
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lawful rate of speed^l or without giving a proper 
signal or 'vvarningJ^ Where the injured person is 
not guilty of negligence and has exercised the req¬ 
uisite degree of care, he is entitled to recover for 
injuries received by him through the company's neg- 
ligenceJ^ 

§ 264. Reliance on Precautions of Company 
Generally 

A person on the Street may assume that the company 
wlll exercise ordinary care in managing and operating 
its streetcars, although he may not abandon all precau¬ 
tions or reasonable care for his seif-protection. 

In exercising care for his ovm protection, a person 
on a public Street, who, as discussed supra § 207, or- 
dinarily has, subject to certain qualifications, an 
equal right with the Street railroad company to use 
that part of the Street occupied by its tracks, has a 
right to act on the assumption that the company will 
exercise ordinary care in managing its road and op¬ 
erating its cars,'^4 unless he has knowledge to the 
contrary.'^^ Accordingly, a failure to anticipate and 
guard against negligence of the company is not 
necessarily negligence on the part of a person in¬ 
jured thereby;*^® and it has been held that if the 


company by its own negligence throws a person ofT 
his guard or puts him in perii, the conduct of such 
person will not be regarded as contributory negli¬ 
gence under any circumstances.*^^ However, a per¬ 
son is not justified in abandoning all precautions or 
reasonable care for self-protection and his fail¬ 
ure to exercise reasonable care and precaution for 
his own protection is not excused by the fact that 
he relied on the company’s exercising ordinary 
care,"*^ or by the company’s failure to take a cer¬ 
tain precaution, if he did not rely on such precau- 
tion.S^ 

§ 265. Acts in Emergency or Sudden Perii 

A person is not necessarily guilty of contributory 
negligence if in an emergency or sudden perii, brought 
about without his own fault, he errs in Judgment as to 
the best course to protect himself. 

A person is not necessarily guilty of contributory 
negligence precluding a recovery if, in an emer¬ 
gency, or when suddenly confronted with unexpected 
and imminent perii, brought about by the negligence 
of the company or without his owm fault, he errs in 
judgment or does not pursue the best course to pro¬ 
tect himself.si The rule does not apply where there 


authorize a recovery by one injured, 
'W'here he was guilty of negligence, 
which, with the failure of the com¬ 
pany *s employees to obey the ordi- 
nance, contributed to and caused the 
injury.—^Hill v. St. Louis Public Serv¬ 
ice Co., Mo., 64 S.W.2d 633—Chervek 
V. St. Louis Public Service Co., Mo. 
App., 173 S.W.2d 599—60 C.J. p 485 
note 34 [a]. 

(2) In this respect an action under 
the vigilant watch ordinance dif¬ 
fers from an action for recovery un¬ 
der the ‘Tiumanitarian doctrine.’*— 
Chervek v. St. Louis Public Service 
Co., supra. 

(3) '*Humanitarian doctrine** or 
“doctrine of last ciear chance” see 
infra § 288. 

71. Cal.—Collier v. Los Angeles Ry. 
Co., 140 P.2d 206, 60 Cal.App.2d 169. 

Mo.—^Hill V. St. Louis Public Serv¬ 
ice Co., 64 S.W.2d 633. 

Pa.—^Lleberman v. Pittsburgh Rys. 

Co., 167 A, 905, 305 Pa. 412. 

60 C.J. p 485 note 35. 

72. Mass.—^Daignault v. Berkshire 
St. Ry. Co., 178 N.E. 653, 277 Mass. 
227. 

pa.—^Augustine v. Philadelphia Rap- 
id Transit Co., 181 A. 378. 119 Pa. 
Super. 577. 

.60 C.J. p 485 note 36. 


73- X.T.—Stastney v. Second Ave. R. 
Co., 18 N.Y.S. 800, 61 X.T.Super. 
104, afflrmed 33 N.E. 1082, 138 X.Y. 
609. 

Pa.—Brungo v. Pittsburgh Rys. Co., 
200 A. 893, 132 Pa.Super. 414. 

74. Mass.—^McBride v. Middlesex & 
B. St. Ry. Co., 176 N.E. 185, 276 
Mass. 29. 

60 C.J. p 486 note 44. 

75- Mo,—^Deitring v. St Louis Trans¬ 
it Co., 85 S.W, 140, 109 Mo.App. 524. 

76- Minn.—0’Brien v. St. Paul City 
R. Co., 108 X.W. 805, 98 Minn. 205. 

60 C.J. p 486 note 46. 

77- lowa,—^Kern v. Ees Moines City 
R. Co.. 118 N.W. 451, 141 lowa 620. 

60 C.J. p 486 note 47. 

78. lowa,—^Rosenberg v. Des Moines 
Ry. Co., 238 N.W. 703. 213 lowa 
152. 

Mass.—^^Vill V. Boston EI. R. Co„ 142 
N.E. 44, 247 Mass. 250. 

79. Mass.—^Rundgren v. Boston, etc., 
St R. Co„ 87 N.E. 189, 201 Mass. 
156. 

60 C.J. p 486 note 49. 

Bellance oxl antoxuatic signal held no 
excuse 

Ohio.—Columbus, Delaware & Marion 
Electric Co. v. 0*Day, 176 N.E. 569, 
123 Ohio St 638. 


80. Mass.—^Beirne v. Lawrence, etc,, 
St R. Co., 83 N.E. 359, 197 Mass. 
173. 

60 C.J. p 486 note 50. 

81- U.S.—^Kansas City Public Service 
Co. V. Shephard, C.A.Kan.. 1S4 F. 
2d 945—U. S. V. Philadelphia 
Transp. Co., D.C.Pa., 38 P.Supp. 246. 
Ind.—Elder v. Rutledge, 27 N.E.2d 
358, 217 Ind. 459. 

Md.—^United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 
Md. 313. 

N.J.—^Dunlop V. Public Service Coor- 
dinated Transport, 4 A.2d 683, 122 
X.J.Law 226. 

Pa.—Cinquina v. Philadelphia Transp. 
Co„ 67 A.2d 109, 362 Pa 546— 
Zurcher v. Pittsburgh Rys. Co., 44 
A.2d 581, 353 Pa. 212—Sexauer v. 
Pittsburgh Rys. Co., 157 A. 603, 305 
Pa 319—Shearer v. Pittsburgh Rys. 
Co., 21 A.2d 482, 145 PaSuper. 560. 
60 C.J. p 486 note 51. 

The law is not oritical of the course 
pursued by one lawfully in the path- 
way of imminent danger, such as the 
imminent danger of being struck by 
a streetcar, where the avenue of es- 
cape he intended to take is suddenly 
closed.—^Humphreys v. Charleston 
Transit Co., 11 S.E.2d 745, 122 W.Va 
571. 
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is no unexpected perii, or where the perii or emer- 
gency is caused partially or entirely by the fault 
or negligence of the person killed or injured.*® 

§ 266. Violation of Statute, Ordinance, or 
Rule of Company 

One may be guilty of contributory negligence where 
at the time he is injured he is vioiating a statute or 
ordinance and such vioiation proximateiy causes or con- 
tributes to the injury. 

A person may be guilty of contributory negligence 
precluding a recovery, notwithstanding negligence 
on the part of the company, where at the time he is 
injured he is vioiating a statute or ordinance,and 
such violation is the proximate cause of,^^ or con- 
tributes to,^® the injury. However, the violation of 
a statute or ordinance does not necessarily con¬ 
stitute contributory negligence,®'^ and it does not 
prevent the recovery of damages unless it direct- 
lyS8 and proximateiy®® causes or contributes to the 
injury. Obviously, a claim of contributory negli¬ 
gence consisting of an alleged violation of an or¬ 
dinance is without merit where the ordinance is 
not violated,®® as where, under the circumstances, 
the ordinance was inapplicable.®^ 

The violation of a statute or ordinance does not 
preclude recovery where the injury is caused by 
wantonness or recklessness on the part of the com¬ 
pany, as discussed supra § 211. 


Violation of rule or regulation of company by a 
person while a passenger does not proximateiy con¬ 
tribute to an injury sustained by him after he ceases 
to be a passenger nor does it relieve the com¬ 
pany from exercising due care to avoid injuring 
him while lawfully on the Street or highway.®® 
However, a motorman who operates a car in such 
a way as to violate the rules of his company is 
guilty of contributory negligence barring recovery 
for injuries received by him in a collision with a 
car of another company.®^ 

§ 267. Working in Street 

One working !n a Street on or near streetcar tracks 
is not required to exercise as high a degree of care as to 
approaching cars as Is an ordinary pedestrian; but he 
must exercise ordinary care under the circumstances. 

A person working in a public Street on or near 
Street railroad tracks is not required to exercise as 
high a degree of care in looking and listening for 
approaching cars as is an ordinary pedestrian on the 
Street.®^ Thus, he has a right to assume that the 
motorman of an approaching car will pay some at- 
tention to what is going on,®® and that some notice 
of waming of the approach of the car will be giv- 
en;®*^ and the circumstances of the particular case 
may be such that he may not properly be held guilty 
of contributory negligence as a matter of law.®® 
However, a person so engaged must exercise such 
care for his safety as an ordinarily careful and 


Oaly reasonalile deerree of care re- 
(lulred 

A motorist, becomlng' aware of 
perii of collision witbi approaching 
streetcar after enterlng what proved 
to be position of danger because of 
streetcar znotorman’s unanticipated 
negligence at point from which solid 
line of parked automobiles extended 
to place of collision, was required to 
exercise only reasonable degree of 
care under circumstances.—^Bowman 
V, Monongahela West Penn Public 
Service Co.. 21 S.E.2d 148, 124 W.Va. 
504. 

82. 111.—^Binder v, Chicago City Ry. 
Co., 175 111.App. 503. 

60 C.J. p 487 note 52. 

83. Mass.—^McBride v. Middlesex & 
B. St. Ry. Co.-. 176 N.E. 185, 276 
Mass. 29. 

Pa.—^Lieberman v. Pittsburgh Rys. 

Co., 157 A. 905, 305 Pa. 412. 

60 C.J. P 487 note 53. 

84. Del.—Garrett v. People's R. Co., 
64 A. 254, 22 Del. 29. 

60 C.J. p 487 note 55. 


Contributory negligence as proximate 
cause generally see infra § 287. 

Failure to observe law of road see 
infra § 280. 

85. Tenn.—^Ijams v. Knoxville Pow¬ 
er & Llght Co., 1 Tenn.App. 627. 

88. lowa.—^Fisher v. Cedar Rapids & 
M. C. Ry. Co., 167 N.W. 860, 177 
lowa 406. 

60 C.J. p 487 note 66. 

87. 111.—^Bolen v. Central Illinois 
Public Service Co.. 237 IlLApp. 226. 

60 C.J. p 487 note 57. 

88. lowa.—Sturm v. Trl-City Ry. 
Co., 178 N.W. 525. 190 lowa 387. 

N.Y,—^Klinkenstein v. Thlrd Ave. Ry. 
Co., 158 N.E. 886, 246 N.Y. 327, 54 
A.L.R. 369, 

89. Wash.—^Koch v, City of Seattle, 
194 P. 572, 113 Wash. 583. 

60 C.J. p 487 note 59. 

90. Mo.—^Pettyjohn v. Kansas City 
Public Service Co., App., 181 S.W. 
2d 179, opinion quashed in part on 
other grounds 188 S-W.2d 660, 354 
Mo. 79, 

60 C.J. p 487 note 61. 
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91. Mo.—^Pettyjohn v. Kansas City 
Public Service Co., supra. 

92. N.Y.—^Platt V. Forty-Second St., 
etc., R. Co., 2 Hun 124, 4 Thomps. 
& C. 406. 

93. N.Y.—^Platt V. Forty-Second St, 
etc., R. Co., supra. 

94. Tex.—^Bogue v. Texas Traction 
Co., 173 S.W. 875, 177 S.W. 954, lOT 
Tex. 280. 

95. Pa.—Phillips v. Philadelphia 
Transp. Co., 66 A.2d 226, 358 Pa. 
265. 

60 C.J. p 488 note 72. 

96. Mass.—^Paschal v. Boston Ele- 
vated Ry. Co., 100 N.E. 1022, 214 
Mass. 161. 

97. N.Y.—Dipaolo v. Third Ave. R. 
Co., 67 N.Y.S. 421, 65 App.Dlv. 666. 

60 C.J. p 488 note 74. 

98. Mass.—^Hanley v. Boston EI. R. 
Co., 87 N.E. 197, 201 Mass. 55. 

60 C.J. p 488 note 75. 
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prudent man giving attention to, and faithfully per- 
forming, his work would exercise under like cir- 
cumstances;^*^ and, if he fails to exercise such care, 
whereby he is injured, he is guilty of contribulor}' 
negligence precluding a recovery.l One who places 
himself in a position of danger while working, when 
a position of safety was equally available, is guilt>' 
of negligence.2 

§ 268. Standing, Leaning^ Stooping, or 
Crouching, on or near Track 

A person contributes to his own Injury where with 
knowledge, or the opportunity of acquirtng knowledge, 
that a car Is approaching he stands on or in close prox- 
imity to, or takes some other dangerous position with 
respect to, the tracks. 

A person contributes to his own injury, and may 
not recover damages therefor, where, with knowl¬ 
edge,^ or opportunity of acquiring knowledge,^ that 
a car is approaching, and without taking precautions 
to prevent injury to himself,» such as stepping aside 
to a place of safety,^ he voluntarily and unneces- 
sarily stands on,*^ or in close proximity to,^ leans 
over,9 stoops over^® or near,ii or squats or crouches 
neari2 ^ Street railroad track, and is struck by, or 
comes in contact wdth, the front end, side, rear door, 
or overhanging rear end of the car, or the bodies 
of persons clinging thereto. However, a person 
standing in the Street near a Street railroad track 
because of a temporary blockade of the Street by 


wagons is, as a matter of law, not guilty of con- 
tributory negligence.13 So also, a person is not 
negligent in standing in a space in the roadway 
where he will not be struck by a car unless it leaves 
the track and standing on the sidewalk in front 
of a depot is not contributory negligence.^^ 

Call of third person. It is held that a person in- 
fluenced in his action by the call of someone on the 
Street, so that hc stops and stands in the middle of 
a streetcar track immediately in front of an ap¬ 
proaching car or train, is guilty of contributory 
negligence precluding a recovery for injuries caused 
by his being struck but it is also held that the 
company is not relieved from liability where a third 
person gives a cr>' of alarm for the purpose of giv¬ 
ing notice of plaintiff^s perii to the men operating 
the car,even though he makes an erroneous deci- 
sion in the presence of imminent danger making 
immediate action of some kind necessary.^S 

§ 269. Walking on or near Track 

Whlle It Is not negligence per se for a person to walk 
on or near Street railroad tracks, a person so doing must 
exercise ordinary and reasonable care to ascertain and 
avoid danger. 

As a general rule a person has a right to walk on 
or near a Street railroad track in a public Street or 
highway, as discussed supra § 207, and it is not 
negligence per se to exercise this right,even at 


99- Wis.—^Dinan v. Chicago, etc., 
Electric R. Co., 159 N.W. 944. 164 
Wis. 295. 

60 C.J. p 488 note 76. 

1. Pa.—White v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 213, 

60 C.J. p 488 note 77. 

2. Pa.—^Weiner v. Philadelphia Rap¬ 
id Transit Co., 165 A. 252, 310 Pa. 
415. 

Tniloadlng trnok from Street side 

Driver of refrigerator truck with 
opening for unloading on right side, 
injured by passing trolley car which 
struck him while removing products 
from truck parked on left side of 
one-way Street, was held contributor- 
ily negligent.—^Weiner v. Philadel¬ 
phia Rapid Transit Co., 165 A. 262, 
310 Pa. 415. 

3. Va.—Norfolk, etc., Traction Co. v. 
mite, 63 S.E. 418, 109 Va. 172. 

60 C.J. p 489 note 79. 

4. Pa.—^Lieberman v. Pittsburgh 
Rys. Co., 157 A. 905, 306 Pa. 412. 

60 C.J. p 489 note 80. 

5. Mo.—Strutman v. United Rys. Co. 
of St. Louis, App., 238 S.W. 817. 


I N.T.—Gargano v. Forty-Second St., 
I etc., R. Co., 94 N.T.S. 544. 

16. Wis.—Lotharius v. Milwaukee 
I Electric Ry. & Light Co., 146 N.W. 

1 1122, 157 Wis. 184. 

60 C.J. p 489 note 82. 

7. N.T,—Gargano v. Porty-Second 
St., etc., R. Co., 94 N.T.S. 544. 

60 C.J. p 489 note 83. 

8. Cal.—^De Fries v. Market St. Ry. 
Co., 88 P.2d 256. 31 Cal.App.2d 463. 

Md.—Storrs v. Hink, 173 A. 66, 167 
Md. 194. 

Mass,—Byrne v, Boston EI. R. Co., 
S5 N.E. 78. 198 Mass. 444. 

N.T,—Kozlowskl V. Rochester, S. & E. 
R. Co., 126 N.T.S. 609, 142 APP.Div. 
245. 

60 C.J. p 489 note 84. 

9. Ohio.—Meeker v. C. D. & M. Trac¬ 
tion Co., 31 Ohio Cir.Ct. 346. 

10. Mass.—Jordan v. Old Colony St. 
R. Co., 74 N.E, 315, 188 Mass. 124. 

60 C.J. p 4S9 note 86. 

Tixing liat tire 

Mo.—Toung V. St. Louis Public Serv¬ 
ice Co., App., 57 S.W,2d 717, 


11. Del.—Riccio v. People*s Ry. Co., 
82 A. 604, 26 Del. 235. 

60 C.J. p 489 note 57. 

12. Pa.—Rothweller v. Philadelphia 
Rapid Transit Co., 93 Pa.Super. 
369. 

60 C.J. p 489 note 88. 

13- N.T.—Hernandez v. Metropolitan 
St. R. Co., 74 N.T.S. £98, 36 Misc. 
793. 

14. N.J.—^Najarian v. Jersey City. H. 
& P. St. R. Co., 73 A. 527, 77 N.J. 
Law 704, 23 L.R.A„N.S., 751. 

15. N.T.—0’Toole v. Central Park. 
etc., R. Co., 12 N.T.S. 347, affirmed 
28 N.E. 251, 128 N.T. 597. 

16. 111.—^Webb V. Chicago City R. 
Co., 83 I11A.PP. 565. 

17. W.Va.—Prunty v. Tyler Trac¬ 
tion Co.. 110 S.E. 570, 90 W.Va. 
194. 

18. W.Va.—Prunty v. Tyler Trac¬ 
tion Co,, supra. 

19. Cal.—Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 588, 46 Cal.App.2d 
248. 
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night.20 Thus, a person is not required to stay 
oif the track in order to avoid injuries which might 
possibly resuit from the carelessness or negligence 
of the company;2i and, if he is injured by such 
carelessness or negligence while walking on the 
track, the fact that he might have walked by the 
side of the track is not contributory negligence on 
his part.22 Not being a trespasser, he is not re¬ 
quired to use the same degree of care as if walking 
on a private way^S or on or along the track of a 
steam or ordinary railroad.24 

On the other hand, a person walking on or along a 
streetcar track is required to exercise ordinary and 
reasonable care to ascertain and avoid danger,25 as 
in looking and listening for an approaching car,26 
and in getting out of the way so as not to make 
it stop or slow down ;27 and, if he fails to exercise 
ordinary care, whereby he is injured, he is guilty 
of contributory negligence precluding a recovery,28 
even though the company is negligent,^^ unless it 
could avoid the accident by proper care after dis- 
covering his perii, without endangering its passen- 
gers and employees, as discussed infra § 288. Thus, 
a person is guilty of contributory negligence where, 
while walking on or along the track of a Street 
railroad, he sees or by reasonable care could see 
an approaching car in time to get or keep out of the 
way, but fails to do so,^® although the walking there 
is better than on the Street or highway,3l or where 


he walks on the track knowing that a car is due, 
although he frequently looks behind for it.32 Also, 
a pedestrian is guilty of contributory negligence 
barring a recovery of damages where, with knowl- 
edge or notice of a curve in the track, he places 
himself in, and fails to remove himself from, dan- 
ger from the overhang of an ordinary car round- 

ing the curve.33 

Assumption, A person walking on or near a 
streetcar track is not bound to assume or anticipate 
that cars will be run contrary to custom,34 or that 
he will be run into by a car approaching him from 
the rear at an excessive rate of speed in broad day- 
light, on a straight track, without waming;25 and 
he may assume in a proper case that the motorman 
will stop before running him down.26 On the other 
hand, a person who sees a car standing near a 
curve in the immediate vicinity, and knows that it 
is in Service, does not have a right to dismiss it 
from his mind and assume that it will not move 
around the curve.37 

Sole cause. Fact that others saw or heard a 
streetcar approaching did not render the act of a 
person who failed to get off the track the sole cause 
of the accident, where the car was being operated 
at full speed on a dark night, with no headlight, 
by a motorman who had his face to the rear, and 
rang no gong at or near a point where, owing to the 


Pa.—^Perry v. Pittsburgh Rys. Co., 65 
A.2d 354, 357 Pa, 608—Bockstoce 
V. Plttsburgh Rys. Co., 48 A.2d 126, 
169 Pa.Super. 237. 

60 C.J. p 490 note 97. 

Person under disability see Infra § 
285. 

20, Mo.—Goff V. St. Louis Transit 
Co., 98 S.W. 49, 199 Mo. 694, 9 L.. 

R, A.,N.S., 244—Shlpley v. Metro¬ 
politan St. R. Co., 128 S.W. 768. 144 
Mo.App. 7. 

21. Cal.—Shea v. Potrero, etc., R. 
Co., 44 Cal. 414. 

Beliance oxl customary warnlnga 

A pedestrian may rely on street¬ 
car to sound the warnings which it 
customarily sounds when approach¬ 
ing the point where he walks.— 
Amendt v. Pacific Elee. Ry. Co., 115 
P.2d 588, 46 Cal.App.2d 248. 

22« Cal.—Shea v. Potrero, etc., R. 
Co.. 44 Cal. 414. 

23. Wash.—^Mallett v. Seattle, R. & 

S, Ry. Co., 119 P. 743, 66 Wash, 
251. 


24 . Ind.—Muncie St. R. Co. v. May- 
nard, 32 N.E. 343, 5 Ind.App. 372. 

Wash.—^Mallett v. Seattle, R. & S. 
Ry. Co., 119 P. 743, 66 Wash. 251. 

25. Wash.—^Mallett v. Seattle, R. & 
S. Ry. Co., supra. 

60 C.J. p 490 note 5. 

High degree of oare reiiTiired 
Pa.—Perry v. Pittsburgh Rys. Co., 65 
A.2d 354, 367 Pa. 608—Bockstoce 
V. Pittsburgh Rys. Co., 48 A,2d 126, 
169 Pa.Super. 237. 

26. 111.—^Devine v. Owsley, 153 111. 
App, 83. 

60 C.J. p 490 note 6. 

27. Wis.—^Kowalkowskl v. Mllwau- 
kee Northern Ry. Co., 146 N.W. 801, 
167 Wis. 473. 

60 C.J. p 490 note 7. 

28. Wash.—^Mey v. Seattle Electric 
Co., 92 P. 283, 47 Wash. 497. 

60 C.J. p 490 note 8. 

29 . Del.—Tobias v. People’s Ry. Co., 
80 A. 358, 26 Del. 59. 

La.—Childs v. New Orleans City R. 
Co., 33 La.Ann. 154. 

30. Cal.—^Jonas v. Dos Angeles Ry. 
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Corp., 136 P.2d 39, 67 Cal.App.2d 
824. 

Mo.—Melton v. St. Louis Public Serv¬ 
ice Co., 251 S.W.2d 663. 

60 C.J. p 490 note 11. 

31. Mass.—^Adams v. Boston, etc., R. 
Co., 78 N.E. 117, 191 Mass. 486. 

60 C.J. p 490 note 12. 

32. Pa.—Gilmartin v. Lackawanna 
Valley Rapid Transit Co., 40 A. 
322, 186 Pa. 193. 

33. Ala.—^Honeycutt v. Birmingham 
Elee. Co., 181 So. 772, 236 Ala. 221 
—Birmingham Elee. Co. v. Jones, 
176 So. 203, 234 Ala. 590. 

60 C.J. p 490 note 14. 

34. Mo.—Shipley v, Metropolitan St. 
Ry. Co., 128 S.W. 768, 144 Mo.App. 

7. 

35. Ind.—Indianapolis Traction, etc., 
Co. V. Kidd, 79 N.E. 347, 167 Ind. 
402, 7 L.R.A.,N.S., 143, 10 Ann.Cas. 
942. 

36. P8L.—Arlia v. Philadelphia 
Transp. Co., 77 Pa.Dist. & Co. 26. 

37. Pa.—Corneli v, Pittsburg Rys. 
Co., 54 Pa.Super. 230. 
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condition of the Street, many people were accus- 
tomed to walk between or along the car tracks.^S 

§ 270. Crossing Track 

a. In general 

b. Degree of care required 

c. Belief, assumption, or anticipation 

a. In G-eneral 

While it !s not ordinarily negiigence per se to cross 
Street railroad tracks on which a car is approaching, a 
person must exerclse some care for his own safety, and, 
if he careiessly attempts to cross in front of a car which 
is dangerously near, he may be guilty of contributory 
negiigence precluding recovery. 

Ordinarily it is not negiigence per se to cross or 
attempt to cross a Street railroad track on which 
a car is approachmg,^^ in plain sight,*^® some dis- 
tance away;^^ or in front of a standing car;'^^ or 
between two standing cars.'^^ However, a person, 
when Crossing, or about to cross, a Street railroad 
track, must exercise some care or caution for his 
own safety',4^ and he is not relieved of the necessi- 
ty of doing so, or the responsibility for the resuit 


of not doing so, by the company’s negiigence,^® or 
by an ordinance or statute as to the right of way 
over vehicles at Street intersections,^^ or by a signal 
to cross given him b}* the company^s watchman.^’^ 

Miscalculation or error of judgment, While 
there is some authority to the contrary,**® it has 
frequently been held that a pedestrian is guilty of 
contributory negiigence where he makes a mistake, 
miscalculation, or error of judgment, in deciding to 
attempt to cross a Street railroad track when a car 
is approaching, and is injured while making the 
attempt,^^ especially where, after making the esti- 
mate or calculat ion, he does not verify it by looking 

again.®0 

When car dangerously near. Where a person 
deliberately,®^ or heedlessly or careiessly,®- or with- 
out excuse®3 or necessity,^^ steps on and attempts 
to cross a Street railroad track in front of a car 
which he sees or hears, or which by ordinary care 
he could see or hear, approaching dangerously 
near,®® as where he attempts to run or hurry across 
in front of such a car,56 whereby he is run into and 


38. Fla.—^Hammond v. Jacksonville 
Electric Co., 63 So. 709, 66 Fla. 
145. 

39. Tex.—^E1 Paso City Lines v. 
'Stanley, Civ.App., 209 S.AV.Sd 810, 
error refused. 

60 C.J. p 491 note 21. 

40. Pa.—Shields v. Philadelphia 
Rapid Transit Co., 104 A. 665, 261 
Pa. 422—Connor v. Pittsburg Rys. 
Co., 50 Pa.Super. 629. 

41. lowa.—^McDivitt v. Des Moines 
City R. Co.. 118 N.W. 469, 141 loTFa 
689. 

60 C.J. p 491 note 23. 

42. Minn.—^Wright v. Mlnneapolis 
St. Ry. Co., 23 N.W.2d 347, 222 
Minn. 105. 

43. N.T.—^Pitzgerald v. New York 
City R. Co., 92 N.T.S. 732. 

44. Cal.—Richardson v. Southern 
Pac. Co., 263 P. 1039, 88 Cal.App. 
648. 

60 C.X p 491 note 27. 

45. 111.—Stack V. East St. Louis & 
S. Ry. Co., 92 N.E. 241, 245 111. SOS. 
137 Am-S.R. 318. 

N.T.—^McQuade v. Metropolitan St. 
R. Co., 39 N.Y.S. 335, 17 Misc. 154. 

46. Neb.—^Hughes v. Omaha & Coun- 
cil Bluffs St Ry. Co., 8 N.W.2d 509, 
143 Neb. 47. 

Va.—Gk>rdon v. Virginia Electric & 
Power Ca, 143 S.K 681, 150 Va. 
442. 


47. Mo.—Culbertson v. Metropolitan 
St R. Co., 36 S.Vr. 834, 140 Mo. 35. 

48. Cal.—^Kirk v. Los Angeles Ry. 
Corp., 161 P.2d 673, 26 Cal.2d 833, 
164 A.L.R, 1. 

Wis.—Tesch v. Milwaukee Electric 
R. etc., Co., 84 N.W. 823, 108 Wis. 
593, 53 L.R.A. 618. 

Ooxnpatibility with pmdence as test 
The test whether pedestrian was 
negligent in that he erred in judg¬ 
ment as to speed or danger of ap¬ 
proaching streetear would be wheth¬ 
er his conduct was compatible with 
conduct of person of ordinary pru- 
dence.—^White v, Los Angeles Ry. 
Corp., 167 P.2d 530, 73 Cal.App.2d 
720. 

49. U.S.—Morrison v. City of De- 
trolt C.CA..Mich., 140 F.2d 625. 

Pa.—Pessolano v. Philadelphia 
Transp. Co., 36 A.2d 497, 349 Pa. 
73—Clark v. Pittsburgh Rys. Co., 
171 A. 886, 314 Pa. 404. 

60 C.J. P 492 note 45. 

50- Ga.—Columbus R. Co. v. Hol- 
combe, 97 S.E. 194, 22 Ga.App. 676. 
Wash.—Knight v. City of Seattle, 222 
P. 471, 128 Wash. 246. 

51. Md.—Baltimore Transit v. Re- 
vere Copper & Brass, 72 A.2d 4, 
194 Md. 611. 

Pa.—Ferenez v. Pittsburgh Rys. Co., 
19 A.2d 385, 341 Pa. 369. 

60 C.J. p 494 note 72. 
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52. Cal.—^Levin v. Brown, 185 P.2d 
329, 81 Cal.App.2d 913. 

Md.—^Watson v. Storrs, 175 A. 263, 
167 Md. 6S5. 

60 C.J. p 494 note 73. 

53. Mass.—Cuddy v. Boston Elevat- 
ed Ry. Co., 94 N.E. 251, 208 Mass. 
134. 

54. 111.—^Roberts v. Chicago City Ry. 
Co., 198 IILApp. 31. 

60 C.J. p 494 note 75. 

55. 111.—Richter v. Cummings, 53 N. 
E.2d 274, 321 111 App. 627—Moore v. 
Illinois Power & Light Corp., 16 
N.E.2d 768, 296 Ill.App. 650. 

Kan.—^Klose v. Missouri Pac. R. Co., 
27 P.2d 207. 138 Kan. 495. 

Va.—^Virginia Transit Co. v. Owens, 
56 S.E.2d 422, 190 Va. 76. 

Wash.—Hynek v. City of Seattle. 111 
P.2d 247, 7 Wash.2d 3S6. 

60 C.J. p 494 note 76. 

Stepplng ixL front of approaching in- 
temrban car 

N.Y.—Benham v. Schenectady R. Co., 
171 N.Y.S. 260, 183 App.Div. 760. 
52 C.J. p 657 note 43 [c]. 

56- 111.—^National Builders Bank of 
Chicago V. Cummings. 63 N.E.2d 
274, 321 Ill.App. 627—Pallante v. 
Illinois Power Co., 265 Ill.App. 46. 
Md.—Phillips V. Baltimore Transit 
Co., 71 A.2d 430, 194 Md. 527. 

60 C.J. p 495 note 77. 



§ 270 


STREET RAILROADS 


83 C.J.S. 


injured or killed, he is guilty of contributory negli- 
gence precluding a recovery of damages, in some 
cases as a matter of law,57 even though the com- 
pany is also guilty of contemporaneous negligence,58 
and although he has an equal right to the use of 
the Crossing or street.59 

Traffic sigmls, A pedestrian does not take rea- 
sonable precaution to insure his own personal safety 
when he does not pay attention to preliminary 
gongs or bells waming all users of the Street that 
the course of traffic is about to be changed;60 and 
a pedestrian who walks into the side of a streetcar 
which is proceeding in accordance with the traffic 
signals is guilty of contributory negligence.®^ On 
the other hand, a pedestrian obeying traffic direc- 
tions given by an officer or a signal may undertake 
the Crossing of a Street railroad track, although 
streetcar traffic is approaching within a distance 
which might otherwise be dangerous and he is 
not bound to anticipate that the streetcar will be 
negligently operated through a red traffic signal at 
an intersection.fiS So also, a pedestrian is ordinarily 
justified in leaving the curb and starting across 
the Street where the traffic lights are in his favor 


and, where the signal changes while he is in the 
middle of the Street, he may assume that due care 
will be exercised by the released streetcar.65 Never- 
theless, a pedestrian, even though Crossing with the 
traffic signal, is bound to exercise due care,®® and 
whether his conduct where the light changes while 
he is en route across the tracks constitutes contribu¬ 
tory negligence depends on the circumstances of the 
particular case.®*^ 

Crossing at place other than regular Crossing, 
Ordinarily it is not negligence per se to cross or 
attempt to cross a Street railroad track at a place 
other than a regular Crossing or Street intersec- 
tion,®8 in the absence of a city ordinance requiring 
pedestrians to cross streets only at places indi- 
cated.®^ However, there is authority to the effect 
that a greater degree of care must be used in 
Crossing at a point other than a regular Crossing ;70 
and a pedestrian deliberately attempting to cross the 
tracks between regular crossings ordinarily will be 
charged with such carelessness at to prevent his 
recovery for injuries sustained when struck by the 
streetcar 


S7. U.S.—^Denver Tramway Corpora¬ 
tion V, Andersen, C.C.A.C 0 I 0 ., 64 F. 
2d 214. 

111.—Russell V, Richardson, 31 N.E. 
2d 427, 308 Ill.App. 11—^Emerson v. 
Richardson, 16 N.E.2d 197, 296 111. 
App. 643. 

Md.—^Watson v. Storrs, 175 A. 263, 
167 Md. 685. 

Mass.—Smlth v. Boston Elevated Ry., 
23 N.E.2d 857, 304 Mass. 422. 

Pa.—^Matta v. Pittsburgrh Rys. Co., 
26 A.2d 716, 344 Pa. 451—Ferencz 
V. Plttsburgrh Rys, Co., 19 A.2d 
385, 341 PCL 369. 

Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208. 

60 C.J. p 495 note 78. 

Pedestrian stmclc by side of car 
In pedestrian^s action for injuries 
sustained when struck by side of 
streetcar, where pedestrian had left 
safe place alon^rside his automobile, 
at the curb, and proceeded to cross 
Street, pedestrian was contributorily 
negrligent as a matter of law.—Sud- 
dard v. United Elee. Rys. Co., 199 A. 
301, 60 R.L 469. 

58- Pa.—^Ferencz v. Pittsburgh Rys. 

Co., 19 A.2d 385, 341 Pa. 369. 

€0 C.J. p 495 note 79. 

59. W.Va.—Riedel v. Wheeling 

Traction Co., 61 S.E. 821, 63 W.Va. 
622, 16 L.R.A.,N.S., 1123. 

Equal rigrht of traveler and company 
to use of Street or Crossing: see su¬ 
pra §§ 207-209. 


60. Cal.—^Zolkover v. Pacific Electric 
Ry. Co., 254 P. 926, 81 Cal.App. 
772. 

61. Pa.—Schroeder v. Pittsburgh 
Rys. Co., 166 A. 733, 311 Pa. 398. 

62- Ind.—Elder v. Rutledge, 27 N.E. 

2d 358, 217 Ind. 459. 

60 C.J. p 494 note 71. 

63. Cal.—^Kirk v. L»os Angeles Ry. 
Corp., 161 P.2d 673, 26 Cal.2d 833, 
164 A.L.R. 1—Gnesa v. City and 
County of San Francisco, 106 P.2d 
376, 40 Cal.App.2d 640. 

Pa,—^Van Note v, Philadelphia 

Transp. Co., 45 A.2d 71, 363 Pa. 277 
—Sonil V. Pittsburgh Rys. Co., 186 
A. 183, 122 Pa.Super. 169—Taylor 
V. Philadelphia Rapid Transit Co., 

163 A. 638, 107 Pa.Sup6r. 124. 

Va.—Cheatwood v. Virginia Elee. & 

Power Co., 18 S.E.2d 301, 179 Va. 
54. 

64. Cal.—^Kirk v. Los Angeles Ry. 
Corp.. 161 P,2d 673, 26 Cal.2d 833, 

164 A.L.R. 1. 

65. Cal.—^Kirk v. Los Anjeles Ry. 
Corp., supra, 

66. Cal.—^Kirk v. Los Angeles Ry. 
Corp., supra. 

Pa.—Schroeder v. Pittsburgh Rys. 
Co., 166 A. 733, 311 Pa. 398. 

67. Cal.—^Kirk v. Los Angeles Ry. 
Corp., 161 P.2d 673, 26 Cal.2d 833, 
164 A.L.R. 1. 


Fanlty jndgment not necessarily neg. 
llgence 

The fact that pedestrian’s judg- 
ment may have been faulty in con- 
cluding that he had reached a place 
of safety at a point some two feet 
past the tracks on which defendanfs 
streetcar was approaching did not 
necessarily establish pedestrian’s 
negligence.—^Kirk v, Los Angeles Ry. 
Corp., supra. 

Dnty to Walt for passlng of car 
Pedestrian, who had started with 
green light and had reached center 
of Street when light changed, should 
have seen approaching streetcar and 
awaited its passing.—Schroeder v. 
Pittsburgh Rys. Co., 166 A. 733, 311 
Pa. 398. 

68. 111.—Anderson v. Cummings, 60 
N.B.2d 260, 326 IlLApp. 619. 

Mass.—^Ristuccia v. Boston Elevated 
Ry. Co., 186 N.E. 692, 283 Mass. 
629. 

60 C.J. p 491 note 26. 

69. Tex.—B1 Paso Ry. Co. v. Allen, 
Civ.App., 208 S.W. 739. 

70. Cal.—Smith v. Southern Pac. 
Co., 255 P. 600, 201 Cal. 67. 

71- Pa.—^Ferencz v. Pittsburgh Rys. 
Co.. 19 A.2d 385, 341 Pa. 369— 
Banks v. Pittsburgh Rys. Co., 196 
A. 16, 328 Pa. 356—Weldon v. Pitts¬ 
burgh Rys. Co., Com.Pl., 93 Pittsb. 
Leg.J. 88, afflrmed 41 A.2d 856, 359 
Pa. 103. 
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1). Degxee of Care Seatiired 

The degree of care required of a pedestrian In Cross¬ 
ing streetcar tracks depends on the facts and circum- 
stances of the particular case, and is generally such care 
as wouid be exercised by a reasonably prudent person 
under similar circumstances. 

The degree o£ care required of a person about to 
cross, or attempting to cross, a Street railroad track 
depends on the facts and circumstances of the par¬ 
ticular case, '^2 and is such care as wouid be exercised 
by a reasonably prudent person under the same or 
similar circumstances^^ Similarly, whether or not 
an injured person has been guilty of contributory 
negligence depends on the proximity and speed of 
the streetcar and all other relevant circumstances^^ 
Accordingly, in approaching or attempting to cross 
a Street railroad track a pedestrian must have due 
regard to the conditions,"® and must avail himself 


of his knowledge of conditions with which he is 
familiar’® or which are permitted^’* or required"^ 
by law. 

He is required to exercise due"^® and properS<> care, 
and to refrain from rashly or recklessly exposing 
himself to danger.st is his duty to exercise rea- 
sonable and ordinary care^^ learn of the approach 
of cars,S3 keep or get out of their way,S^ and avoid 
a coilision or accident.®» Conversely, he is re¬ 
quired to exercise only ordina 1 * 3 ' care.®® 

The danger he is bound to foresee and avoid is 
that of being injured by cars operated in a proper 
and legal manner.®"^ He may not properly imder- 
take to cross a Street railway track in front of a 
visibly approaching car, running under normal con¬ 
ditions, without leaving himself sufficient time to 


72- Pa,—^Robb v. West Penn Rys. 
Co., Com.Pl., 29 West.L.J. 43. 

Ta.—Cheatwood v. Virginia Elee. & 
Power Co., 18 S.E.2d 301, 179 Va. 
54. 

60 C.J. p 493 note 56. 

73- U.S.—^Kansas City Public Serv¬ 
ice Co. V. Knight, C.C.A.Kan., 116 
F.2d 233. 

-Cal.—^White v. Los Angeles Ry. Corp., 
167 P.2d 530, 73 Cal.App.2d 720. 
Mass.—^Ristuccia v, Boston Elevated 
Ry, Co., 186 N.B. 592, 283 Mass. 529. 
Pa.—Gutkowski v. Wilkes-Barre Ry. 

Corp., Com.Pl., 37 Luz.Leg.Reg. 231, 
Va.—^Virginia Electric & Power Co. 

V. Kelly, 159 S.E. 75, 156 Va. 916. 

60 C.J. P 493 note 57. 

74. Colo.—Denver Tramway Corp. v. 

Perisho, 97 P.2d 422. 105 Colo. 280. 
Pa.—Styslinger v. Pittsburgh Rys. 
Co., Com.Pl., 91 Pittsb.Leg.J. 307. 

Jlanger from other traffle 

Fact that pedestrian in middle of 
Street, when Crossing Street at night 
4 tt intersectlon where traffle was 
heavy, was in place of danger from 
which he could escape only by mov- 
ing to one side of Street was ma- 
terial fact to be consldered in decid- 
ing whether pedestrian was guilty of 
contributorj’’ negligence as matter of 
law in trylng to walk across track 
•after observing car approaching 
about eighty feet from him.—Chag- 
non V. United Elee. Rys. Co., 200 A. 
■949, 61 R.I. 246, 275. 

pedestrian held contribatorily negli- 
gent imder oiroumstaiices 
(1) An adult pedestrian, familiar 
with surroundlngs, who crossed 
Street at a T intersectlon when a 
streetcar fully illuminated was pro- 
ceeding at usual speed of twenty to 
twenty-two miles an hour where 
ihere were no passengers waiting to 


hoard the car. was contributorily 
negligent in failing to get out of the 
way, precluding recovery for his 
death.—Rajek v. Cummings. 41 N.E. 
2d 969, 314 IlLApp. 465. 

(2) Where pedestrian Crossing 
Street to cateh streetcar saw lights 
of approaching car seven hundred 
feet away, was at all times in posi- 
tion to judge its speed, and saw that 
streetcar was traveling at rapld 
speed, in absence of traffle to distract 
his attention, he was guilty of '*con- 
tributorj’ negligence” in continuing to 
cross Street, precluding recovery for 
his death.—Hynek v. City of Seattle, 
111 P.2d 247, 7 Wash.2d 386. 

75. Pa.—Gavin v. Philadelphia Rap¬ 
ld Transit Co., 113 A. 832, 271 Pa. 
73. 

76. Del,—Culbert v. Wilmington & 
P. Traction Co., 82 A. 1081, 26 Del. 
253. 

60 C.J. p 493 note 59. 

Snowledge of dangerons practica 
A pedestrian who, with knowledge 
of practlce of railway operatives in 
switching across a sidewalk where no 
switchman is on duty, steps on track 
in front of a car which he has ob- 
served standing near the point of 
coUision is negligent.—^iVmenit v. 
Pacific Electric Ry. Co., 116 P.2d 588, 
46 Cal.App.2d 248. 

77. lowa.—^McDivltt v. Des Moines 
City R. Co., 118 N.W. 459, 141 lowa 
689. 

60 C.J. P 493 note 60. 

78. D.C.—Jaquette v. Capital Trac- 
tion Co., 34 App.D.C. 41, 25 L.R.A,, 
N.S.. 407. 

60 C.J. p 493 note 61. 

79. 111.—Cahill V. Cummings, 54 N. 
E.2d 634. 322 llLApp. 662—^Russell 
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V. Richardson, 31 X.E.2d 427, 308 
IlLApp. 11. 

60 C.J. p 491 note 31. 

80. Mass.—^Angelary v. Gpringfield 
St. Ry. Co., 99 X.B. 970, 213 Mass. 
110 . 

60 C.J. p 491 note 32. 

81- D.C.—Capital Traction Co. v. Ap¬ 
ple. 34 App.D.C. 559. 

Mass.—Morse v. Boston Elevated Ry. 
Co., 104 N.E. 441, 216 Mass. 579. 

88 . 111.—Collins v. Metropolitan 
West Side Elevated Ry. Co., 166 111. 
App. 124. 

60 C.J. p 491 note 34. 

83. Ga.—Cain v. Maeon Consol. St. 
R. Co., 22 S.B. 918, 97 Ga. 298. 

X.J.—^Xewark Passenger R. Co. v. 
Block, 27 A. 1067, 55 X.J.Law 605, 
22 L.R.A. 374. 

Pa.—Porter v. Philadelphia Subur- 
ban Transp. Co., Com.Pl., 28 Del. 
Co. 581. 

84. D.C.—Jackson v. Capital Transit 
Co., 99 P.2d 380, 69 App.D.C. 147, 
certiorari denied 59 S.Ct 464, 306 

I U.S. 630, 83 L.Ed. 1032. 

Ga.—Cain v. Maeon Consol. St. R. Co., 
22 S.B. 91$, 97 Ga. 298. 

111.—^Russell V. Richardson, 31 X.E. 
2d 427, 308 ni..4pp. 11. 

85. Cal.—^Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 688, 46 Cal.App.2d 24S. 

60 C.J. p 492 note 37. 

86. Cal.—^Aurenz v. Los Angeles Ry. 
Corp., 65 P.2d 910, 19 Cal.App.2d 
401. 

60 C.J. p 492 note 38. 

87. Pa.—Shields v. Philadelphia 

Rapid Transit Co., 104 A. 665, 261 
Pa. 422—Hetzlein v, Johnstown 
Traction Co., Com.Pl., 15 Cambria 
97. 
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ciear the track before the arrival of the car,S8 or 
when an attempt to cross appears hazardous.89 On 
the other hand, he is not guilty of contributory 
negligence by the mere fact that he attempts to 
cross a Street railroad track in froiit of an approach- 
ing car where it would reasonably appear to a per- 
son of ordinary pmdence that he would have ample 
time to cross in safety,®^ but he is in fact prevented 
from Crossing in safety by some unforeseen and un- 
avoidable occurrence or accident,as by reason of 
his slipping or stumbling, and falling on the track, 
or by reason of the car’s running at an excessive or 
unlawful rate of speed,83 unless he has knowledge of 
such speed before attempting to cross, in which case 
he must take the speed into consideration.^^ 

Care as to different kinds of railroads, Although 
a higher degree of care is required in Crossing an 
electric railroad than in Crossing a horse railroad,®® 
as high a degree of care is not required in Crossing 
a Street railroad as in Crossing an ordinary steam 
railroad.®® However, when Crossing an electric or 
interurban railway upon a private right of way in 
the open country, the same Standard of care has been 
held to apply as applies to the Crossing of steam 
railroads.®*^ 

Care of pedestrian and driver of vehicle com- 
pared, While, in Crossing or attempting to cross a 


Street railroad track, a pedestrian is held to no high¬ 
er duty,®8 and is not subject to a more stringent rule 
of law,®® than a person in charge of a vehicle, 
nevertheless he has, in a considerable measure, a 
larger opportunity for protecting himself than a 
driver of a vehicle,^ in that he has more thorough 
control over his own movements,^ and has nothing 
to control except his own locomotion and this is 
an important circumstance to be considered on the 
issue of contributory negligence.^ 

Care of pedestrian and motorman compared. A 
person attempting to cross a Street railroad track 
when a car is rapidly approaching is as much ob- 
ligated to look out for his own safety as is the mo- 
torman.5 

c. Belief, Assumption, or Anticipation 

A person Crossing or about to cross Street railroad 
tracks has the right to assume and believe that the 
company and the car operators will exercise due care 
and have regard for his safety; but such belief or as- 
sumption does not absolve him from exercising care for 
his own safety. 

A person about to cross, or attempting to cross, 
a Street railroad track has, in the absence of notice 
or knowledge to the contrary,® a right to assume and 
believe that the Street railroad company^ and the 
operators of its cars® will exercise due care, and will 


88. Pa.—Connor v. Pittsburg Rys. 
Co., 60 Pa.Super. 629. 

89. Pa.—Schuchalter v. Philadelphia 
Rapid Transit Co., 136 A. 739, 288 
Pa. 189. 

90. U.S.—^Kansas City Public Serv¬ 
ice Co. V. Knight, C.C.A.Kan., 116 
P.2d 233. 

Pa.—^Hetzlein v. Johnstown Traction 
Co., 75 A.2d 533, 365 Pa. 360. 

Ya.—^Virginia Elee. & Power Co. v. 
Whitehurst, 8 S.E.2d 296, 175 Va. 
339. 

60 C.J. p 493 note 65. 

91- Wis.—Grimm v. Milwaukee Elec¬ 
tric R., etc., Co„ 119 N.W. 833, 138 
Wis. 44. 

60 C.J. p 493 note 66. 

92. Wis.—Coei v. Green Bay Trac¬ 
tion Co., 133 N.W. 23, 147 Wis. 229. 

60 C.J. p 493 note 67. 

93. N.T.—Wells v. Brooklyn City R. 
Co., 12 N.Y.S. 67, 68 Hun 389. 

94. Wis.—Grimm v. Milwaukee Elec¬ 
tric R., etc., Co., 119 N.W. 833, 138 
Wis. 44. 

60 O.J. P 494 note 69. 

95. Chio.—^Hawthorne v. Cincinnati 
tSt R. Co.. 2 Ohio S. & C.P. 648, 7 
Ohio N.P. 385. 


Utah,—Hali v. Ogden City St. R. Co., 
44 P. 1046, 13 Utah 243, 67 Am.S.R. 
726. 

96 . Ohio.—Sallee v. Cincinnati 

Street Ry. Co., 176 N.E. 127, 38 
Ohio App. 460. 

Tenn.—^Tennessee Electric Power Co. 
V. Hunter, 13 Tenn.App. 1—Tapp 
V. Tennessee Electric Power Co., 9 
Tenn.App. 632. 

60 C.J. p 492 note 48. 

97 . Cal.—^Dolton v. Green, 164 P.2d 
796, 72 Cal.App.2d 427—Magnuson 
V. Market St. Ry. Co., 138 P.2d 689, 
69 Cai.App.2d 233. 

Or.—Stovall v. Portland Electric 
Power Co., 273 P. 701, 127 Or. 618. 

98 - Wash.—^Arpagaus v. Washing¬ 
ton Water Power Co., 149 P. 346, 
86 Wash. 83. 

99. N.H.—Olsen v. Boston & M. R. 
R„ 130 A, 213, 82 N.H. 120. 

60 C.J. p 492 note 60. 

1. Wash.—McClelland v. Pacific 
Northwest Traction Co., 244 P, 710, 
138 Wash. 627. 

2. Wash.—McClelland v. Pacific 
Northwest Traction Co., supra. 

3. N.H.—Olsen v. Boston & M. R. R., 
130 A. 213, 82 N.H. 120. 


4. N.H.—Olsen v. Boston & M. R. R., 
supra. 

5. N.Y.—McGuire v. New York Rys. 
Co., 128 N.E. 906, 230 N.Y. 23— 
Tully V. New York City R. Co., 111 
N.Y.S. 919, 127 App.DIv. 688. 

6. Mo.—Lackey v. United Rys. Co., 
231 S.W. 966, 288 Mo. 120. 

60 C.J. p 495 note 85. 

7. Cal.—Curry v. Market St. Ry. Co., 
128 P.2d 715, 54 Cal.App.2d 166. 

Mass.—^Hess v. Boston Elevated Ry., 
24 N.E.2d 660, 304 Mass. 636— 
De Angelis v. Boston Elevated Ry. 
Co., 23 N.E.2d 859, 304 Mass. 461 
—Smith V. Boston Elevated Ry., 
23 N.E.2d 857, 304 Mass. 422—De 
Lodge V. Boston Elevated Ry. Co., 
15 N.E.2d 488, 300 Mass. 219- 

Pa.—^Heaver v. Philadelphia Rapid 
Transit Co., 183 A. 110, 120 Pa.Su- 
per. 620. 

Va.—^Virginia Transit Co. v. James, 
49 S.E.2d 285, 188 Va. 135. 

Wash.—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

60 C.J. p 495 note 86. 

8. Pa.—^Patterson v. Pittsburgh Rys. 
Co., 103 A. 647, 260 Pa. 214. 

60 C.J. p 495 note 87. 
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obey the law;® and he need not anticipate negli- 
gence on the part of the company,i<* or assume that 
a motorman will not attend to his duties,^^ He has 
a right to assume and believe that a car will be run 
with some regard to his rights on the Street, and 
not in disregard of his sa£ety,i3 and, where the 
pedestrian has the right of way, that the operator of 
the streetcar will respect his right.^'^ 

A pedestrian Crossing streetcar tracks may also 
assume that the car wdll not be run at night without 
a headlight,^5 and that, where it is standing, it 
will not be so started and operated as to strike him,^^ 
particularly where the motorman has by signal in- 
vited the pedestrian to place himself in the danger- 
ous position.i7 Also, in the absence of a waming 
to the contrary, he has a right to assume that street¬ 
car tracks^^ and a pavement crossingi^ are in a 
reasonably safe condition, and that a motorman 
expects pedestrians to cross on a crosswalk .20 


On the other hand, no belief or assumption on 
his part will absolve a pedestrian Crossing or about 
to cross Street railroad tracks from the duty of at- 
tending to his own safet}',2i t)y exercising proper-^ 
care-S and paying close attention to approaching 
cars.-** Moreover, it is improper for a person, with 
knowledge that a car is approaching, to step heed- 
lessly in front of it, under the assumption that it 
will not overtake him;-^ and it has been asserted 
that a pedestrian Crossing a streetcar track cannot 
properly rely on what he thinks the motorman will 
do.26 

Spccd and control of car gencrally, Where he is 
not aware that it is being run at a higher rate of 
speed, a person attempting to cross, or about to 
cross, a Street railroad track has a right to assume, 
believe, and expect that a car is running, and will 
run, at the customary speed,2" or at the speed rea¬ 
sonably required by the circumstances,2S and not at 
a reckless29 or prohibited^O rate of speed, and that 


CoUisioB. not luiavold&Ue 

Fact that trolley car is conAned to 
track and cannot be turned aside to 
avoid collision with a pedestrian does 
not render inapplicable the rule that 
•pedestrian, in decidlng whether to 
Kjross a Street in front of approach¬ 
ing vehicle which is not so close and 
-moving at such speed as to make a 
•collision unavoidable if pedestrian at- 
tempts to cross, has right to rely to 
some extent on expectation that driv- 
•er of vehicle will use reasonable care 
to avoid colliding with pedestrians.— 
'Chagnon v. United Elee. Rys. Co., 200 
A. 949, 61 R.L 246, 275. 

•9. lowa.—Gearhart v. Des Moines 
R. Co., 21 N.W.2d 569, 237 lowa 
213. 

'10. Mo.—Spencer v. Kansas City 
Public Service Co., App., 250 S.W. 
2d 187. 

60 C.J. p 495 note 88. 

■ 11. Pa.—^Patterson v. Plttsburgh 

Rys. Co., 103 A. 547, 260 Pa. 214. 

Trackless trolley wlthln mle 
Pa.—^Di Bona v. Philadelphia Transp. 
Co.. 51 A.2d 768, 356 Pa. 204. 

12. lowa.—^Dow V. Des Moines City 
Ry. Co.. 126 N.W. 918, 148 lowa 
429. 

60 C.J. p 495 note 90. 

■ 13. N.T.—Boyce v. New York City 

R. Co., 110 N.Y.S. 393, 126 App. 
Div. 248. 

60 C.J. p 496 note 91. 

:14. Pa.—^Balkie v. Philadelphia Rap^ 
id Traasit Co., 200 A. 53, 331 Pa. 
33. 


15. Cal.—^Phillips v. Pacific Electric 
Ry. Co., 264 P. 538, 89 CaLApp. 
122 . 

Ind.—Indianapolis St. R, Co. v. Tay- 
lor, 80 N.E. 436, 39 Ind.App. 592. 

16. Wash.—Whiting v. City of Seat- 
tle, 258 P. S24, 144 Wash. 668. 

60 C.J. p 496 note 93. 

17. Cal.—Curry v. Market St. Ry. 
Co.. 128 P.2d 715, 54 Cal.App.2d 165. 

1 18. N.T.— Wlley V. Smith, 49 N.Y.S. 
934, 25 APP.Div. 351. 

19. N.J.—Slater v. North Jersey St. 
R. Co., 69 A. 163, 75 N.J.Law 890, 
15 D.R.A..N,S., 840. 

20. N.J.—^Kraut v. Public Service 
Ry. Co., 81 A, 751, 82 N.J.Law 437. 

21. Mass.—Smith v. Boston Elevat- 
ed Ry., 23 N.E.2d 857, 304 Mass. 
422. 

Mo.—Grout V. Central Electric R, 
Co., 102 S.W. 1026, 125 Mo.App. 
552. 

Bight of reliaxLoe not absolute 
Wash.—Hynek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

Pedestrian out of line of traffic 
While pedestrian, who is in danger 
through no fault of his own and in 
plain view, may assume that traffic 
will not run him down, he may not so 
assume if, being out of line of traffic, 
he steps into it when it is close to 
him.—Schroeder v. Pittsburgh Ryd. 
Co., 165 A. 733. 311 Pa. 398. 

22. Del.—Culbert v. Wilmington & 

P. Tractlon Co., 82 A. 1081, 26 Del. 
253. I 


23. lowa.-—Dow v. Des Moines City 
Ry. Co., 126 N.W. 91S, 148 lowa 
429. 

Pedestrian has duty to look to as- 
certain whether the motorman will 
do his duty to exercise reasonable 
care In the operation of the car.— 
Reinheimer v, Atlantic City & Shore 
R. Co., 184 A. 215. 14 N.J.Misc. 253, 

24. Mo.—Gordon v. Metropolitan St. 
Ry. Co., 134 S.W. 26, 153 Mo.App. 
555. 

25. Wash,—Beeman v. Puget Sound 
Traction, Light & Power Co., 139 P. 
1087, 79 Wash. 137. 

26- N.Y.—Walsh V, Brooklyn, Q. C. 
& S. R. Co., 154 N.Y.S. 884, 169 App. 
Div. 166. 

27. U.S.—^Puerto Rico Ry.. Light & 
Power Co. v. Cognet. C.C.APuerto 
Rlco, 3 F.2d 21, certiorari denied 
45 S.Ct. 511, 268 U.S. 691, 69 L.Ed. 
1159. 

60 C.J. p 496 note 99. 

28. Ohio.—Sallee v. Cincinnati 
Street Ry. Co., 176 N.E. 127, 38 Ohio 
App. 450. 

60 C.J. p 496 note 1. 

29. Ind.—^Indianapolis St. R, Co. v. 
Taylor, 80 N.E. 436, 39 Ind.App. 
592. 

60 C.J. p 496 note 2. 

30. Mo.—0'Donnell v. Wells, 21 5. 
W.2d 762, 323 Mo. 1170. 

60 C.J. p 496 note 3. 
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it will be tinder proper^i and reasonable^s control.33 
However, a person using a highway Crossing in the 
country must assume that trolley cars run faster 
there than in the city.34 

Slackening speed of car. According to some au- 
thorities a person is not guilty of contributory neg- 
ligence merely because his Crossing involves the 
slackening of the speed of the car,35 where the mo- 
torman has ample opportunity to se e plaintiff at- 
tempting to cross the track,36 or there is reason to 
suppose the car will slow down and give time for 
the Crossing,3 7 since it may be assumed that it will 
slow down or slacken speed at a crossing33 to pro- 
tect travelers who may be expected thereon.39 How¬ 
ever, it is otherwise where the car is only a few 
feet away.^3 Moreover, according to other au- 
thorities a reasonably prudent man will not take a 
chance of a streetcar slowing down to allow him 
to cross.^^ 

Signat or warning. A person approaching, or 
about to cross, a Street railroad track has a right to 
assume and believe that an approaching car will 
give a signal or warning^s in accordance with law^s 
or custom,^^ especially when a standing car ob- 


structs the view;^^ and this right of reliance on a 
waming is entitled to consideration in. determining 
whether a pedestrian was guilty of contributory 
negligence.^6 However, a motorman’s signal to a 
pedestrian to pass in front of a standing car does 
not carry an assurance that the pedestrian can safe- 
ly cross a parallel track>7 

Stopping car. A person has a right to assume that 
a car will stop on signaH^ at a regular stopping 
place^9 for ^he purpose of permitting people stand¬ 
ing at a comer to become passengers,®^^ or that it 
will stop at an intersection where a statute, custom,. 
or rule so requires,^! or, as discussed supra sub- 
division a of this section, at a traffic signal so re- 
quiring; but he has no right to assume that because 
a car has slowed down it will stop.33 

§ 271. - Duty to Stop, Look, and Listen 

a. In general 

b. Manner and extent of looking and 

listening 

a. In General 

A person about to cross Street railroad tracks fre- 
quently shouid, and in some instances must, stop, look, 


31. N.J.—^Devine v. Public Service 
Ry. Co.. 88 A. 1080, 85 N.J.Law 
243. 

60 C.J. p 496 note 4. 

32. N.T.—Walsh v. Brooklyn, I. C. & 
S. R. Co.. 154 N.T.S. 884, 169 App. 
Div. 166. 

60 C.J. p 496 note 5. 

33- 111.—Stack V, East St. Louls & 
S. Ry. Co., 162 IlLApp. 613, afflrmed 
92 N.E. 241, 245 111. 308. 137 Am.S. 

R. 318. 

60 C.J. p 496 note 6. 

34. N.Y.—^Payne v. Blnghamton Ry. 
Co.. 140 W.Y.S. 877, 156 App.Dlv. 1. 

35. Wis.—^Tesch v. Milwaukee Elec¬ 
tric R.. etc., Co., 84 N.W. 823, 108 
Wis. 593, 53 L..R.A. 618. 

36. K.Y.—Robkin v. Joline. 114 N.Y. 

S. 98. 

37. N.Y.—^Vandenbout v. Rochester 
Ry. Co.. 114 N.Y.S. 760, 129 App. 
Div. 844. 

60 C.J. p 492 note 41. 

38. N.Y.—Vandenbout v. Rochester 
R. Co.. supra. 

60 C.J. p 496 note 7. 

38- Mass.—Shea v. Boston Elevated 
Ry- Co., 104 N.E. 365, 217 Mass. 
163. 


40. Pa.—Tyrrell v. Philadelphia 
Rapid Transit Co., 79 Pa.Super. 
346. 

41. Mich.—^Davidson v. City of De- 
troit, Department of Street Rail- 
ways, 12 N.W.2d 413, 307 Mich. 420 
—^Public Administrator of State of 
Michigan v. City of Detroit, 207 N. 
W. 882, 234 Mich. 314. 

Dificnlty IxL stopping 
Although pedestrian Crossing 
Street and streetcar had equal rights 
at intersection, a reasonably prudent 
man in such circumstances would 
forego his technical right to cross the 
Street until it was reasonably safe to 
do so, and would take into considera¬ 
tion the fact that a man on foot may 
stop almost instantly on appearance 
of danger while it requires some dis- 
tance to stop a heavy streetcar.— 
Russell v. Richardson. 31 N.E.2d 427, 
308 HLApp. 11. 

42. Ky.—^Louisville Ry. Co. v. Breed- 
en, 77 S.W.2d 368, 257 Ky. 95, 

Ohio.—Sallee v. Cincinnati Street Ry. 

Co., 176 N.E. 127, 38 Ohio App. 450. 
Va.—^Virginia Electric & Power Co. v. 
Blunt's Adm^r, 163 S.E. 329, 158 
Va. 421. 

60 C.J. p 496 note 11. 

43. 111.—^Penrod v. East St. Louls 
Ry. Co., 197 IlLApp. 117. 

lowa.—^Dow V. Des Molnes City Ry. 
Co., 126 N.W. 918, 148 lowa 429. 


44. Cal.—^Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 688, 46 CaLApp.2d 
248. 

60 C.J. p 496 note 13. 

45. Cal.—^Erdevig v. Market St. Ry. 
Co., 264 P. 252, 203 Cal. 367. 

46. Cal.—^Amendt v. Pacific Elee. Ry. 
Co., 116 P.2d 688, 46 Cal.App.2d 
248. 

47- Kan.—^Harris v. ICansas City 
Public Service Co., 297 P. 718, 132 
Kan. 716. 

48. Mo.—Diei y. St. Louis Public 
Service Co., 192 S.W.2d 608, 2$8 Mo. 
App. 1046. 

60 C.J. p 497 note 16. 

49. Mich.—Pampu v. City of De¬ 
troit, 24 N.W.2d 688, 316 Mich. 
618. 

Wis.—Dominiezak v. Milwaukee E!ec. 
Ry. & Transport Co., 20 N.W.2d 635^ 
247 Wis. 640. 

60 C.J. p 497 note 17. 

50- Mo.—Goggin v. Wells, App., 273 
•S.W. 1107. 

51. Ga.—Brown v. Savannah Elec¬ 
tric & Power Co., 167 S.E. 773, 46 
Ga.App. 393. 

Mo.—^Lackey v. United Rys. Co., 281 
S.W. 956, 288 Mo. 120. 

52. N.Y.—Thompson v. Metropolitan 
St. R. Co., 86 N.Y.S. 181, 89 App. 
Div. 10. 
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and listen; but the rule is not as strictly applled to Street 
railroads as It is to steam railroads. 

A person approaching, or about to cross, a Street 
railroad track should, for his o\vn protectiori, use 
his senses of sight and hearing;53 and under some 
circumstances it is his duty to look and listen for 
approaching cars.^^ Accordingly, his failure to per- 
form this duty constitutes contributor>' negligence 
precluding a recovery of damages for his death or 
injury resuiting from his coming in contact with 
a car,S5 even though the traffic sig^al is in the pe- 
destrian*s favor,53 provided the contributory negli¬ 
gence is the proximate cause of the injury and 
this is so notwithstanding negligence on the part of 
the company,58 unless the company willfully or 
wantonly inflicts the injury, as discussed supra § 211, 
or fails to exercise ordinary care to avoid injuring 
him after discovering his perii, as discussed infra § 
291. 

For example, a person is guilty of contributory 
negligence precluding a recovery of damages where 
he goes upon a track without looking or listening, 
when he knows that cars are passing every few 


minutes;53 goes along heedlessly with his head 
covered or ears muffled,50 or otherwise allows his 
attention to become so absorbed that he gives no 
heed to his danger;5i or attempts to cross imme- 
diately behind a passing or standing car or other 
vehicle,32 without looking or listening for an ap¬ 
proaching car on the same or opposite track. 

On the other hand, except in some jurisdictions,®® 
the duty to look and listen is not an absolute one®^ 
or one which exists under all circumstances,®® and 
it is not negligence per se or as a matter of law,®® 
under all circumstances,®* to fail to look or listen 
for an approaching car before attempting to cross; 
such failure is negligence only when the situation 
and surrounding circumstances are such that a per¬ 
son of ordinary prudence would have looked and 
listened.®® 

Stopping or waiting. A person about to cross a 
Street railroad track must stop and wait, under some 
circumstances®® when necessary'*® for his safety,"^^ 
as where he sees an approaching car in close prox- 
imity,'^2 his view is temporarily obstructed,^® or it is 


53. N.J.—Hubbard v. Atlantic Coast 
Electric Ry. Co., 105 A. 192, 92 N. 
J.Law 242. 

€0 C.J. p 497 note 28, 

St Cal,—^Amendt v, Pacific Elee. Ry, 
Co., 115 P,2d 588, 46 Cal.App,2d 
248—Lolli V. Market St. Ry. Co., 
110 P.2d 436. 43 Cal.App.2d 166— 
OorpTis Juris cited in Abelseth v. 
City and County of San Francisco, 
19 P.2d 53, 55, 129 Cal,App. 652. 
Pa.—^Rea v. Pittsburgh Rys. Co.. 22 
A.2d 68, 146 Pa.Super. 251, afi2rmed 
26 A.2d 730, 344 Pa. 421—Porter v. 
Philadelphia Suburban Transp. Co.. 
Com.Pl., 28 Del.Co. 581. 

60 C.J. p 497 note 29. 

Meaning of rednlremeut 

The requirement that a man shall 
^'look and listen" before Crossing 
Street railroad track means only that 
he shall observe and estimate with 
reasonable accuracy his distance 
from the car and the speed of its 
oncoming, and then make calculation 
and 'comparison of the time it will 
take the car to come and the time it 
will take to cross the track, and, if 
under the same circumstances a rea- 
sonably prudent person would at- 
tempt to cross at a given speed, he 
will not be negligent in doing so.— 
Eansas City Public Service Co. v. 
Knight, C.C.A.Kan., 116 P.2d 233. 

65. Pa.—^Porter v. Philadelphia Sub¬ 
urban Transp. Co., Com.Pl., 28 Del. 
Co. 581—Weldon v. Pittsburgh Rys. 


Co., Com.PL, 93 Pittsb.Leg.J. S8, 
affirmed 41 A.2d 856, 352 Pa. 103. 
Va.—^Virginia Transit Co. v. Owens. 
55 S.E.2d 422, 190 Va, 76—Virginia 
Elee. & Power Co. v, Ford, 186 S E. 
84, 166 Va, 619, 

60 C.J. p 497 note 30. 

56- CaL—Flores v. Los Angeles Ry. 
Corp., 59 P,2d 856, 15 Cal.App.2d 
676, 

Pa.—Porter v. Philadelphia Suburban 
Transp. Co., Com.Pl., 28 Del.Co. 581. 

57. R.I.—Coburn v. United Electric 
Rys. Co., 128 A. 435. 

Wash.—Morris v. Seattle, R. & S. Ry. 
Co.. 120 P. 534, 66 Wash. 691. 

53. VTasb.—Poland v. City of Seattle, 
93 P.2d 379, 200 Wash. 208. 

60 C.J, p 498 note 31. 

59. Mass.—Berg v. Old Colony St. 
Ry. Co.. 94 N.B. 704, 208 Mass. 434. 

60 C.J. p 498 note 35. 

60. La.—Schulte v. New Orleans 
City, etc., R. Co., 10 So. 811, 44 La. 
Ann. 509. 

61. N.T.—^Zucker v. 'Whltridge, 98 N. 
B. 209, 205 N.Y. 50, 41 L.R.A..N.S., 
683, Ann,Cas.l913D 1250. 

60 C.J. p 498 note 37. 

62. Neb.—Critchfield v. Omaha & C. 
B. St. Ry. Co., 155 N.W, 1094, 99 
Neb. 240. 

60 C.J. p 498 note 38. 

63. Kan.—Lilly v, Wlchita R, etc., 
Co., 274 P. 205, 127 Kan. 627. 

60 C.J. p 498 note 40. 


64. VTasb.—Beeman v. Puget Sound 
Traction, Lfght & Power Co., 139 
P. 1087, 79 Wash. 137. 

60 C.J. p 498 note 41. 

65. Mass.—Smallwood v. Boston Ele- 
vated Ry. Co., 104 N.E. 748, 217 
Mass. 378. 

60 C.J. p 499 note 42. 

66. Me.—^Denis v. Lewiston, etc., St. 
R. Co.. 70 A. 1047, 104 Me. 39. 

60 C.J. p 499 note 43. 

67. Md.—^Baltimore Consol. R. Co. v- 
Rifcowitz, 43 A. 762, 89 Md. 338. 

60 C.J. p 499 note 44. 

68. Ark.—^Karnopp v. Pt Smith 
Light & Traction Co., 178 S-W. 302, 
119 Ark. 295. 

60 C.J. p 499 note 45. 

69. Kan.—Thomas v. Kansas City 
Bl. R. Co,. 99 P. 594, 79 Kan. 335. 

60 C.J. p 502 note 79. 

70. Ala.—^Ross V. Brannon, 73 So. 
439. 198 Ala. 124. 

La.—^Held v. New Orleans Ry. & 
Light Co.. 1 La.App. 529. 

71- Pa.—Lebo v. Reading Transit, 
etc., Co., 28 Pa.Dist. 374. 

72. La.—Dieck v. New Orleans City, 
etc., R. Co., 25 So. 71, 61 La-Ann. 
262. 

Pa.—Spahr v. York R. Co., 60 Pa.Su- 
per. 602. 

73. Cal.—^Phillips v. Pacific Electric 

I Ry. Co., 264 P. 538, 89 Cal.App. 122, 

I 60 C.J. p 502 note 83. 
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apparent that a motorman does not intend to respect 
the pedestrian^s right to cross On the other 

hand, it is not always the duty of a person to stop 
before attempting to cross a Street railroad track in 
a city'^5 and he is not under an absolute duty*^® or 
hard and fast rule'^'^ to do so. Ordinarily, he is not 
required to stop, before attempting to cross, in 
order to look and listen;’^^ nor is he bound to wait 
because a car is in sight.*^^ Where he stopped be¬ 
fore Crossing the first track, he is not required to 
stop again between the tracks.^O 

Duty with respect to st eam railroads compar ed. 
The rule that it is the duty of a person approaching 
a steam railroad Crossing to stop, look, and listen, 
discussed in Railroads §§ 772-790, does not apply®^ 
with all its force,82 rigor,83 and strictness^^ to a 
person approaching, or about to cross, a Street rail¬ 
road track; and he need not exercise the same high 
degree of care in this respect as is required in Cross¬ 
ing a steam railroad.®^ 

b. Maxmer and Eztent of Looking and Listening 

A person about to cross streetcar tracks must look 
and listen with ordinary care and dillgence at the appro- 
priate time and place untii he is safe. 


As a general rule it is the duty of a person about 
to cross a Street railroad track to exercise ordinary 
care and diligence, according to the circumstances,. 
to look and listen for approaching cars in time to* 
avoid an accident;®® and he is guilty of contribu- 
tory negligence precluding a recovery for injuries- 
received where he goes on or attempts to cross the* 
track without exercising ordinary care to look and 
listen for an approaching car which is in close 
proximity and which by ordinary care he could 
see or hear in time to avoid the accident.®'^ So alsO'„ 
he is guilty of contributory negligence where, al- 
though he looks or listens, he fails to see or hear ai 
car which is plainly visible.®® However, it is other- 
wise where his failure to see or hear the car irt 
question when looking and listening is due to the 
noise and lights of many automobiles traveling at 
the time on the Street which he is attempting tcy 
cross,®® or some other valid reason.®® Where a 
pedestrian*s vision of streetcars is obscured by dark- 
ness, obstructions, etc., he must exercise increased 
vigilance in looking out for a streetcar.®^ 

Time and place. When a person approaching a 
Street railroad track is required to look and listen 
for an approaching car, he must do so at the time 
and place required in the exercise of ordinary 


74. N.J.—Connolly v, Public Service 
Ry. Co., 109 A. 607, 94 N.J.Law 157 
—Schwanewede v. North Hudson 
County R. Co., 51 A. 696, 67 N.J. 
Law 449. 

75. U.S.—^Los Angeles Traction Co. 
V. Conneally, Cal., 136 P. 104, 69 
C.C.A. 92. 

76. Wash.—Beeman v. Puget Sound 
Traction, Light & Power Co., 139 
P. 1087, 79 Wash. 137. 

77. Minn.—Bremer v. St Paul City 
Ry. Co.. 120 N.W. 382, 107 Minn. 
326, 21 L.R.A.,N.S.. 887. 

78. lowa.—^Dow v. Des Molnes City 
Ry. Co.. 126 N.W. 918, 148 lowa 
429. 

60 C.J. p 602 note 88. 

79. Pa.—^Hetzlein v. Johnstown 
Traction Co., 75 A2d 533, 366 Pa. 
360. 

60 C.J. p 502 note 89. 

80. Pa.—Smyth v. Philadelphia & 
West Chester Traction Co., 107 A, 
20, 263 Pa. 611. 

81. Wash.—Hynek v. City of Seat- 
tle. 111 P.2d 247. 7 Wash.2d 386. 

60 C.J. p 497 note 23. 

82. lowa.—McCormick v. Ottumwa 
Ry. & Light Co.. 124 N.W. 889, 146 
lowa 119. 

60 C.J. p 497 note 24. 


83. Wis.—^Dahinden v. Milwaukee 
Electric Ry. & Light Co., 171 N.W. 
669, 169 Wis. 1. 

84. Ind.—Terre Haute, Indianapolis 
& Eastern Traction Co. v. Wallace, 
180 N.E. 485, 95 Ind.App. 395. 

Va.—^Virginia Elee. & Power Co. v. 

Ford, 186 S.E. 84, 166 Va. 619. 

60 C.J. p 497 note 26. 

85. Minn.—Morris v. St. Paul City 
R. Co., 117 N.W. 500, 105 Minn. 276, 
17 L.R.A.,N.S., 598. 

60 C.J. p 497 note 27. 

86. Cal.—Collier v. Los Angeles Ry. 
Co., 140 P.2d 206, 60 Cal.App.2d 169 
—^Amendt v. Pacific Electric Ry. 
Co., 115 P.2d 688, 46 Cal.App.2d 248 
—^Babcock v. Pacific Gas & Electric 
Co., 7 P.2d 736, 120 Cal.App. 218. 

Pa.—Watson v. Philadelphia Transp. 
Co., 51 A.2d 613, 356 Pa. 103—Danks 
V. Pittsburgh Rys. Co., 196 A. 16, 
328 Pa. 356. 

60 C.J. p 499 note 46. 

87. Pa.—^Watson v. Philadelphia 
Transp. Co., 51 A.2d 613, 356 Pa. 
103—Ferencz v. Pittsburgh Rys. 
Co., 19 A.2d 385, 341 Pa. 369—Ewan- 
co V. Pittsburgh Rys. Co., 53 A.2d 
856, 161 Pa.Super. 300. 

Wash.—^Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208. 

60 C.J. p 499 note 47. 


88. Cal.—White v. Los Angeles Ry.. 
Corp., 167 P.2d 630, 73 Cal.App.2d 
720. 

111.—^Moore v. Illinois Power & Light 
Corp., 3 N.E.2d 932, 286 Ill.App. 
445. 

Pa.—^Pessolano v. Philadelphia 
Transp. Co., 36 A.2d 497, 849 Pa. 
73—^Danks v. Pittsburgh Rys. Co.^ 
195 A 16, 328 Pa. 356—Richards 
V. Pittsburgh Rys. Co., 184 A 854, 
122 Pa.Super. 88. 

60 C.J. p 500 note 48. 

89. La.—Leininger v. New Orleana 
Ry. & Light Co., 91 So. 521, 150 La. 
1089. 

60 C.J. p 500 note 49. 

90. lowa.—Gearhart v. Des Moines 
R. Co., 21 N.W.2d 669, 237 lowa 
213. 

CnTbllner snd&enly uakixLg left tum 

Where pedestrlan and curbliner en- 
tered intersection traveling in *the 
same directlon with green light, and 
curbliner struck pedestrlan as it 
made left turn, pedestrlan could re- 
ly on driver’s care and was not con- 
tributorily negligent as a matter of 
law in falllng to see curbliner.—Gear¬ 
hart V. Des Molnes R. Co., supra. 

91. N.T.—Wecker v. Brooklyn. Q. 
C. & S. R. Co., 120 N.T.S. 1020, 136 
App.Div. 340. 

60 C.J. p 500 note 50. 
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care,®2 which will be reasonably effective®® to afford 
him information of the presence of an approaching 
car®4 and enable him to act safely with respect to 
any danger observed.®» According to some author- 
ities, it is necessary to look immediately before 
entering on the track,®® or at the last moment or 
opportunity before passing the line between safety 
and perii ;®'^ and it is not sufficient to look only 
while at the curb,®s when first entering on the 
Street,®® or at the instant when struck.i However, 
according to other authorities, a person is not re- 
quired to look or listen at any particular place.® It 
has been held that a person is charged with the duty 
to look and'listen for approaching cars on the Street 
which he is Crossing® but not those whose route is 
confined to the Street on which he is proceeding.^ 


Subsequcnt or continuous look. Generally speak- 
ing, the duty of a person about, or attempting, to 
cross a Street railroad track to look and listen con¬ 
tinues until he is safely across,5 or until the point 
of danger is reached,® or until he has reached the 
track,”* or at least he is bound to look again or keep 
on looking where his vie\v is somewhat obscured 
at One time;® and his failure to look again or keep 
a lookout may constitute contributor>" negligence,® 
as where he looks only when he is some distance 
from the track, and, although there is nothing to 
obstruet his view, he fails to look or listen wffien he 
is about to step on it,^® or where he has seen the car 
approaching when he first looked, but failed to con¬ 
tinue to look or look again.^i However, he need 
not look constantlyi® at every stepl® from the time 
he leaves the curb until he reaches the car track 


92. Or.—^Donohoe v. Portland Ry. 
Co.. 107 P. 964, 56 Or. 58. 

93. La.—^Frledman v. Xew Orleans 
Ry. & Light Co., 96 So. 821, 153 
La. 951. 

94. Colo.—^Denver City Tramway Co. 
V. Gustafson, 121 P. 1015, 21 Colo. 
App. 478. 

60 C.J. p 500 note 54. 

95. lowa.—Glessner v. Waterloo, C. 
F. & N. Ry. Co., 249 N.W. 138, 
216 lowa 830. 

60 C.J. p 500 note 55. 

96. Pa.—^Watson v. Philadelphia 
Transp. Co., 51 A.2d 613, 356 Pa. 
103—^Weldon v. Pittsburgh Rys. 
Co., 41 A.2d 856, 352 Pa. 103—Pes- 
solano V. Philadelphia Transp. Co., 
36 A.2d 497, 349 Pa. 73—Sinnig v. 
Pittsburgh Rys. Co., 175 A, 405. 316 
Pa, 328—Rea v. Pittsburgh Rys. 
Co., 22 A.2d 68, 146 Pa.Super. 251, 
affirmed 25 A.2d 730, 344 Pa. 421. 

60 C.J. p 500 note 56. 

XTegligexLce per se 

Traveler must look for approach¬ 
ing cars immediately before entering 
upon a streetear track, failure to do 
so being negligence per se.—TVeldon 
V. Pittsburgh Rys. Co., 41 A.2d 856, 
352 Pa. 103—^Rea v. Pittsburgh Rys. 
Co., 22 A.2d 68, 146 Pa.Super, 251, 
affirmed 25 A.2d 730, 344 Pa. 421. 

Bule held vlolated 

A pedestrian did not discharge such 
duty by pausing on elevated roadbed 
of railroad nearly ten feet from 
streetear tracks to look toward on- 
coming car.—^Ferenez v. Pittsburgh 
Rys. Co., 19 A.2d 385, 341 Pa. 369. 

Bole held not vlolated 

Rui e Is not violated where pedes¬ 
trian medees observations within less 
than fouT feet from rail.—Kunzler v. 


Pittsburgh Rys. Co., 34 A.2d 66, 348 
Pa. 88. 

97. Wis.—^Meissner v. Southern Wis- 
consin Ry. Co., 152 X.W. 291, 160 
Wis. 507—Schliesleder v. Milwau- 
kee Electric Ry. & Light Co., 134 X. 
W. 144, 147 Wns. 668. 

Llmitatlon on rtUe 

The rui e that, in Crossing a street¬ 
ear track. pedestrian must look for 
approaching car at last moment be¬ 
fore entering zone of danger Is not 
appllcable unless to a pedestrian in- 
tending to board approaching car di- 
rectly from a stopping place for the 
car without Crossing ahead of it or to 
one Crossing the Street ahead of car, 
who fails to look when nearing car 
rail first reached.—Dominiezak v. 
Milwaukee Elee. Ry. & Transport Co., 
20 N.W.2d 635, 247 Wis. 640. 

98. X.Y.—Tully v. Xew Tork City R. 
Co.. 111 N.Y.S. 919, 127 App.Div. 
688 . 

Pa.—Patton v. George, 131 A. 245, 284 
Pa. 342, 

99. Pa.—Patton v. George, supra, 

il. 111.—Myhre v. Chicago City Ry. 

Co., 216 111.App. 128. 

I 60 C.J. p 500 note 60. 

2. Or.—^Donohoe v. Portland Ry. Co., 
107 P. 964, 56 Or. 58. 

3. Pa.—^Heaps v. Southern Pennsyl- 
vania Traction Co., 120 A. 548, 276 
Pa. 551. 

4. Pa,—^Heaps v. Southern Pennsyl- 
vania Traction Co., supra. 

5. lowa.—Glessner v. W^aterloo, C. F. 
& N. Ry. Co.. 249 X.W. 138, 216 
lowa 850. 

Pa.—Pessolano v. Philadelphia 
Transp. Co., 36 A.2d 497, 349 Pa. 
73—^Danks v, Pittsburgh Rys. Co., 
195 A, 16, 328 Pa. 356—Porter v. 


Philadelphia Suburban Transp. Co., 
Com.Pl., 28 Del.Co. 581. 

60 C.J. p 501 note 70. 

PedestiiaiL sitLSt watch approaehiniT 
car and not assume that it will stop 
for passengers.—Phillips v. Baltimore 
Transit Co.. 71 A.2d 430, 194 Md. 527. 

6. Md.—State, for Use of Ridgway v. 
Capital Transit Co., 72 A.2d 245, 194 
hid. $56. 

7- Pa.—Rea v. Pittsburgh Rys. Co., 
22 A.2d 68, 146 Pa.Super. 251, af¬ 
firmed 25 A.2d 730, 344 Pa. 421. 

8. Mo.—^Pettyjohn v. Kansas City 
Public Service Co., App., ISl S.W. 
2d 179, opinion quashed in part 
on other grounds 188 S.W.2d 650, 
354 Mo. 79. 

60 C.J. p 501 note 71. 

9. Pa.—^Lebo v. Reading Transit, 
etc., Co., 28 Pa.Dist. 374. 

Wash.—Zettler v. City of Seattle, 279 
P. 570, 153 Wash. 179. 

10. Cal.—^Deike v. East Bay St. Rys., 
46 P.2d 812, 7 Cal.App.2d 544. 

Mass.—Sullivan v. Boston Elevated 
Ry. Co., 186 N.E. 559, 2S3 Mass. 
507—Daignault v. Berkshire St. Ry. 
Co., 178 X.E. 653, 277 Mass. 227, 

60 C.J. p 501 note 73. 

11. Mo.—Epstein v. Kansas City 

t Public Service Co., App., 78 S.W.2d 
I 534. 

Pa.—Clark v. Pittsburgh Rys. Co., 171 
A. SS6, 314 Pa. 404. 

12. lowa.—^Dow V. Des Moines City 
Ry. Co., 126 N.W. 918, 148 lowa 
429. 

13. Ohio.—Community Traction Co. 
V. Reno, 164 N.E. 429, 30 Ohlo App, 
143. 

14. lowa.—^Barboe v, Sloux City 
Service Co., 215 X.W. 740, 205 lowa 
1074. 
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and, except in some jurisdictions,^® it is not negli- 
gence for him to attempt to cross without looking 
and listening again where, when he first looks and 
starts to cross, it is reasonably apparent that he will 
have plenty of time under ordinary circumstances 
to do so.^® 

Crossing at place other fhan regular Crossing, A 
pedestrian Crossing the Street at a place other than 
the regular Crossing or intersection has the duty of 
looking to avoid being hit by a streetcan^*^ 

Direction, Ordinarily, a person must look in both 
directions,^® and is guilty of contributory negli- 
gence where he looks only in one direction when he 
can see the approaching car if he also looks in the 
opposite direction.i^ However, in some jurisdic- 
tions a failure to look in both directions is not negli- 
gence per se,and whether it is^i or is not^^ negli- 
gence in fact depends on the circumstances. Cer- 
tainly, an ordinarily prudent man is under the duty, 
before placing himself in a position of danger, to 
look in the direction of the anticipated peril.^S 

Distance, Before attempting to cross a Street rail- 
road track, a person need look only far enough to 
warrant an ordinarily prudent person under like cir¬ 
cumstances to conclude that no car is so near as to 
endanger his safety in crossing.24 

Traffic signals, Where a trafiic light, which was 
in favor of the pedestrian when he started to cross, 
changes and the pedestrian continues to cross with¬ 
out looking in the direction of the released traffic 
he is guilty of contributory negligence and cannot 

recover.25 


§ 272. Passing under Elevated Structure 

There Is no negligence In passing under the structure 
of an elevated railroad or in looking up as the train 
passes, but a pedestrian must use due caution In Cross¬ 
ing a Street in which a Street railroad track Is iaid above 
the Street surface. 

A person on the surface of the Street is not 
bound to wait until a train on an elevated railroad 
has passed, or until no train is passing overhead, 
before going under such structure 6 nor is it 
necessarily contributory negligence for a person to 
look up as an elevated train is passing.27 However, 
in Crossing a Street in which a Street railroad track 
is laid above the street^s surface, a pedestrian must 
bring to bear a degree of care and prudence refer- 
able to the changed condition wrought by the 
presence of the Street railway track so constructed,2S 
provided he is aware, or reasonable prudence 
would advise an ordinarily prudent man, that the 
Street railway track is so located.29 

§ 273. Riding Bicycle or Motorcycle 

A person riding a bicycie or motorcycle Is guilty of 
contributory negligence precluding recovery where he 
faiis to exercise due care at Street railroad tracks and 
such failure is the proximate cause of injury. 

A bicycle rider on a public Street in the exercise 
of ordinary care has the right to assume that a 
Street railroad company has performed or will prop- 
erly perform its duty;®® and a person who is un- 
accustomed to riding a bicycle is not guilty of con¬ 
tributory negligence so as to preclude a recovery 
where he loses control of the bicycle, and is in¬ 


is. La.—^Heebe v. New Orleans, etc., 
R.. etc., Co., 36 So. 261, 110 La.. 970. 

16. lowa.—^Kern v. Des Molnes City 
R. Co., 118 N.W. 451, 141 lowa 620. 
60 C.J. p 502 note 78. 


18. Mo.—Zlotnikolf v. Wells, 295 S. 
W. 129, 220 Mo.App. 869. 

60 C.J. p 601 note 64. 

19. Mich.—McGee v. Consolidated St 
R. Co., 60 N.W. 293, 102 Mich. 107. 
47 Am.S.R. 607, 26 L.R.A, 300. 

60 C.J. p 501 note 66. 

20. Ohio.—Cincinnati Street Ry. Co. 
V. Snell, 43 N.E. 207, 64 Ohio St 
197, 32 L,R.A. 276—Schausten v. 


Toledo Consol. St. R. Co., 18 Ohio 
Cir.Ct 691, 7 Ohio Clr.Dec. 389. 

21. 111.—on Holland v. Chica^o City 
Ry. Co., 148 I11.APP. 820. 

60 C.J. p 501 note 67. 


Ezteut of duty 

While a pedestrian must look ahead 
and toward any quarter from which 
danger might come in order to avoid 
a colllsion, he need not look contin- 
uously backward for a streetcar 
which he has seen standing, and he 
is not required to osclllate his head 
like a clock pendulum in order to 
look in both directions.—^Amendt v. 
Pacific Elee. Ry. Co., 116 P.2d 688. 
46 CalJ^pp.2d 248. 


24* Mo.—^Pettyjohn v. Kansas City 
Public Service Co., App., 181 S.W. 
2d 179, opinion quashed in part on 
other grounds 188 S.W.2d 660, 364 
Mo. 79. 

60 C.J. p 501 note 69. 

25. Mich.—Beaulieu v. City of De- 
troit, 292 N.W. 332, 293 Mich. 364. 

26. Mass.—Woodall v. Boston EI. R. 
Co., 78 N.E. 446, 192 Mass. 308. 

27. Mass.—Walsh v. Boston EI. R. 
Co., 78 N.E. 451, 192 Mass. 423. 

28. Ala.—^Benton v. City of Mont- 
gomery, 76 So. 473, 200 Ala, 97. 

29. Ala.—^Benton v. Montgomery, su¬ 
pra. 

30. Ind.—^Kokomo R., etc., Co. v. 
Studebaker, 83 N.E. 260, 41 Ind. 
App. 11. 

60 C.J. p 502 note 95. 


17. D.C.—Roberts v. Capital Transit 
Co., 131 P.2d 871, 76 U.S.App.D.C. 
367. 

111.—^Moore v. Illinois Power & Light 
Corp., 8 N.E.2d 932, 286 Ill.App. 
446. 


22. 111.—^Penrod v. Bast St Louis 
Ry. Co., 197 IlLApp. 117. 

60 C.J. p 501 note 68. 

28. Cal.—^Amendt v. Pacific Elee. 
Ry. Co., 115 P.2d 688, 46 Cal.App. 
2d 248. 
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jured through the negligent operation of a car.^i 
However, except where by the exercise of ordinary 
care the company could have avoided the rideres 
injury after discovering his perii, as discussed 
infra § 291, a bicyclist is guilty of contributory neg- 
ligence barring a recover}' where he rides his wheel 
between or so near to Street railroad tracks as 
to be in danger because of passing cars, without 
looking and listening for the approach of cars from 
in front or behind,^^ ^nd without exercising reason- 
able care to turn out for such a car;33 or where he 
rides between tracks which are close together while 
two cars are passing ;34 or where he heedlessly or 
carelessly attempts to ride across in front of an 
approaching car, which he sees or hears, or which 
he should see or hear,35 as where he heedlessly or 
carelessly rides from behind one car on the adjacent 
track in front of an approaching car.36 

E-rctise for failure to hear. A bicycle rider is 
excused from hearing the sound of an approaching 
car where, at the time, there is another car in the 
immediate vicinity, going in the opposite direction, 
and he believes that ali the noise he hears emanates 
from the latter car.37 

Duty to stop. A bicycle rider is not bound as a 
matter of law to stop, alight from his wheel, and 
look intently for cars before attempting to cross, 
in order to relieve himself of the charge of con¬ 
tributory negligence ;38 nor is he negligent as a 
matter of law if he does not stop and wait until a 
car, which he sees approaching some distance away, 
has passed.39 

Motorcycle, Damages cannot be recovered for the 


death of, or injur>" to, a motorcycle rider in a col- 
lision with a streetcar where he so negligently rode 
his motorcycle on or toward the car track as to 
bring about the collision.^^O it has been held to be 
negligence for three men to ride on a single-seated 
motorcycle.'^^ A motorcyclist ma}* recover for in¬ 
juries received as a resuit of the wheel becoming 
stuck in a rut, which defect or obstruction is due to 
the negligence of the Street raihvay company, where 
the motorist is not contributorily negligent.'*^ 

§ 274. Driving, Occup 3 ring, or Alighting 
from Vehicle; Riding or Driving 
Horse 

a. In general 

b. Assumptions as to conduct of company 

and its servants 

a. In General 

While more care than usual has been held necessary 
in the case of heavy trucks and tractor-trailers, generally 
a person driving a motor vehicle or other vehicle on a 
Street occupied by a Street railroad must use ordinary 
care, and oniy such care, to avoid the Incidental dangers. 

While a person driving a motor vehicle, or rid¬ 
ing or driving a horse or team, on a Street occupied 
by a Street railroad has an equal right to the use 
of the Street, as discussed supra § 207, the streetcar 
tracks are a waming to him of possible danger,"* 3 
and it is his duty to exercise his right to use the 
Street with due regard for the right of the street- 
car,^* and to exercise reasonable and ordinar}” care 
and precaution under the circumstances to avoid 
death or injury through dangers incident to the 
management and operation of the road,*® and to per- 


31. Ky.—^Louisvllle R. Co. v, Blay- 
des, 52 S.W. 960. 21 Ky.L. 668. 

32. Ind.—^Robards v. Indianapolis 
St. R. Co., 66 N.E. 66, 67 N.B. 953, 
32 Ind.App. 297. 

60 CJ. p 502 note 97. 

33. Mass.—^Dechene v. Greenfield, 
etc.. St. R. Co., 74 N.E. 600, 188 
Mass. 423. 

60 C.J. p 503 note 98. 

34. Minn.—Gagne v. Minneapolis St. 
R. Co.. 79 N.W. 671, 77 Minn. 171. 

60 C.J. p 503 note 99. 

35- Conn.—^De Maras v. Connecticut 
Co., 145 A. 30. 109 Conn. 651. 

60 C.J. p 503 note 2. 

36. Minn,—Medcalf v. St. Paul City 
R. Co.. 84 N.W. 633. 82 Minn, 18. 

60 C.J. p 503 note 3. 


37. Ind.—Indianapolis St R. Co. v. 
Taylor, 80 N.E. 436, 39 Ind.App. 
592. 

38. Ind,—Indianapolis St. R. Co. v. 
Taylor. supra. 

39. N.T.—^Brooks v. International R. 
Co.. 98 N.Y.S. 765. 112 App.Div. 
555. affirmed 80 N.E. 1105. 187 N.T. 
674. 

40. N.J.—Sharpe v. Public Service 
Ry. Co.. 137 A. 526, 103 N.J.Law 
583. 

60 C.J. p 503 note 8. 

41. Va.—^Braswell v. Virginia Elec¬ 
tric & Power Co.. 173 S.E. 365, 
162 Va. 27. 

42. Pa.—Boliver v. City of Philadel¬ 
phia. 9 A.2d 192, 137 Pa.Super. 437, 

Motorcyclist occupied hy trafflo 
A motorcyclist. who while in the 


midst of hea\T trafflc was injured 
when he lost control of motorcycle 
after wheel thereof became stuck in 
rut adjacent to trolley rail. was not 
contributorily negligent because of 
his failure to see the defect. since 
motorcyclist was required to regard 
the trafflc as well as the roadway 
ahead of him.—Boliver v. City of 
Philadelphia, supra. 

43. Md.—Downey v. Baltimore 
Transit Co., 78 A.2d 666. 

44. D.C,—^MacDonald, to Use of 
Emmco Ins. Co., v. Capital Transit 
Co.. Mun.App., 31 A.2d 862. 

45. Cal.—^Aungst v. Central Califor- 
nia Traction Co.. 1 P.2d 56, 115 
Cal.App. 113—Bennett v, Central 
California Traction Co., 1 P.2d 47. 
115 Cal.App. 1, 

Fla,—^Miami Beach Ry. Co. v. Dohme. 
179 So. 166, 131 Pia, 171. 
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forni specific duties imposed on him by the 
Accordingly, if he fails to exercise such care, he is 
giiilty of contributory negligence which will preclude 
a recovery of damages for his death or personal 
injury, or for injury to property,'^'^ gyen though the 
company or its servants are also negligent,^* unless 
the servants of the company fail to exercise ordinary 
care to avoid the accident after discovering his 
perii, as discussed infra § 291, or the case is one 
of an emergency or a sudden and imminent perii 
brought about by the negligence of the streetcar 
company and without the fault of the injured per- 
son, as discussed supra § 265. 

On the other hand, a driver of an automobile or 
other vehicle need not exercise more than ordinary 
and reasonable care,^^ and, if he exercises such care 
as would be exercised by a reasonably prudent man 
under the same or similar circumstances, he is not 
guilty of contributory negligence,50 and may re- 
cover for injuries received by reason of negligence 
in the operation of streetcars,®^ or defects or ob- 


structions in or near the tracks due to the negligence 

of the company.52 

Heavy trucks and tracfor-trailers. It has been 
held that in the case of heavy trucks and tractor- 
trailers which are unwieldy the exercise of more 
care than usual is necessary.53 

Neglecting opportunity to escape. It has been 
held that to show contributory negligence by the 
driver of a vehicle struck by a streetcar, it must 
appear that after he saw his own danger, or could 
have seen it by using ordinary care, he had an op¬ 
portunity to escape and failed to avail himself of 
it.54 

b. Assumptions as to Conduct of Company and 
Its Servants 

Depending on the circumstances, the driver of a 
vehicle may make varlous assumptions, as that the com¬ 
pany and its servants will use reasonable care to avoid 
Injuring him, or with respect to the controi, speed, or 
stopping of the car; but he cannot rely absolutely on 
such assumptions. 


Md.—^Baltimore Transit Co. v. Revere 
Copper & Brass, 72 A.2d 4, 194 Md. 
611—Girton v. Baltimore Transit 
Co.. 65 A,2d 329. 192 Md. 671. 

Ohio,—Schaefer v. Cincinnati St. Ry. 
Co., 62 N.E.2d 102, 75 Ohio App. 
288. 

Pa.—^Voitasefskl v. Pittsburgh Rys, 
Co., 69 A.2d 370, 363 Pa. 220. 

60 C.J. p 503 note 12. 

Controi of vehicle 
Driver of motor vehicle must have 
car under controi at ali times.—Galli- 
ano V. Bast Penn Electric Co., 154 A. 
805, 303 Pa. 498. 

AUgrlitingr from left side of vehicle 

(1) Alightingr from left door of au¬ 
tomobile into Street is not of itself 
“negligrence/’ but is negligence If a 
person of ordinary prudence under all 
the circumstances then existing would 
not have done so.—Stricklin v. Rose- 
meyer, 126 P.2d 665, 52 Cal.App.2d 
558. 

(2) Where motorist Intending to 
alight from left door of automobile 
and to walk around automobile to 
sidewalk was struck by trolley bus 
in attempting to alight from left 
door. motorist was not rendered 
guilty of “negligence per se'* by sec- 
tion of City traffic code making It 
unlawful for any person to be In any 
poadway other than a safety zone or 
crosswalk but providing that the 
section should not be construed to 
prevent necessary use of roadway 
by a pedestrian.—Stricklin v. Rose- 
meyer, 123 P.2d 151, reheard 126 P. 
2d 665, 52 Cal.App.2d 558. 


4©. Md.—^National Hauling Contrac- 
tors Co. V. Baltimore Transit Co., 
44 A.2d 450, 185 Md. 168. 

47. Kan.—Keuchenmeister v. TVichi- 
ta Transp, Co., 20 P.2d 457, 137 
Kan. 344—Canestro v. Joplin-Pitts- 
burg R. Co., 10 P.2d 902, 135 Kan. 
337. 

Ohio.—Schaefer v. Cincinnati St Ry. 
Co., 62 N.E,2d 102, 75 Ohio App. 
288. 

60 C.J. p 504 note 13. 

Motorist who attempted to pass 
tmck, and, in order to avoid colli- 
sion with automobile approaching 
from opposite direction, drove across 
Interurban tracks, and was struck by 
interurban car, was held guilty of 
contributory negligence.—^Moore v. 
Bast St. Louis & S. Ry. Co., Mo.App., 
64 S.W.2d 767. 

48. Ohio.—Schaefer v. Cincinnati St. 
Ry. Co., 62 N.E.2d 102, 75 Ohio 
App. 288. 

60 C.J. p 504 note 14. 

49. lowa.—^Deiling v. Des Moines Ry. 
Co., 261 N.W. 622, 217 lowa 687. 

60 C.J. p 504 note 17. 

Zh Missonri 

(1) The rule stated in the text pre- 
vails.—Smith v. Kansas City Rys. 
Co., App., 258 S.W. 458. 

(2) Under an earlier statute, slnce 
repealed, the highest degree of care 
was required of a motorist.—Thread- 
gill V. United Rys. Co. of St. Douis, 
214 S.W. 161, 279 Mo. 466—60 C.J. 
p 504 note 16. 


50. Mich.—^Plokstra v. Grand Rapids 
Ry. Co., 165 N.W. 641, 198 Mich. 
629. 

60 C.J. p 504 note 18. 

61. Ind.—Indianapolis St. R. Co. v. 
Coyner, 80 N.E. 168, 39 Ind.App. 
610. 

52. Ariz.—^Warren Co. v. Whltt, 165 
P. 1097, 19 Ariz. 104. 

60 C.J. p 604 note 20. 

Effect of notlce of defeot or obstruc- 
tlon 

(1) Motorist noticing men working 
on Street was held bound to be vigi¬ 
lant to observe character of obstruc- 
tion.—Stewart v. Philadelphia Rapid 
Transit Co., 167 A, 37, 103 Pa.Super. 
366. 

(2) Other defects or obstructions 
see 60 C.J. p 504 note 20 [a]. 

53. Mo.—^Robards v. Kansas City 
Public Service Co., 126 S.W.2d 891, 
233 Mo.App. 962. 

Keasoxi for rtQe 

The increasing number of heavy 
trucks and tractor-trailer combina- 
tions on public highways imposes a 
servitude thereon which, in compari- 
son with less unwieldy and less dan- 
gerous vehicles, calls for the exer¬ 
cise of more than usual care to avoid 
injury.—^National Hauling Contrac- 
tors Co. v. Baltimore Transit Co„ 44 
A.2d 450, 185 Md. 158. 

54- Ind.—'Schilling v. Indianapolis & 
C. Traction Co., 96 N.E. 167, 97 N 
E. 124, 51 Ind.App. 131. 
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In exercising reasonable care for his own protec- 
tion, a driver of a motor vehicle, or of a horse, team, 
or other vehicle, or a rider of a horse, has a right, 
to a limited extent at least, and until he sees or 
knows the contrary, to assume that the Street rail- 
road company and its servants will operate their 
cars properly, and are exercising, and will exer- 
cise, ordinar}" and reasonable care to avo id running 
into and injuring him,55 particularly when the 
traffic signals are in the motorist^s favor,56 and 
that they do and will obey the law,57 However, he 
is not justified in relying altogether on such assump- 
tion,58 but must take proper measures for his own 
safety;^® and he cannot properly place himself in 
a position of manifest danger on the assumption that 
another person who Controls the sources of danger 
will act so as to control them for his safet}\6<^ 

Control, Uniess there are circumstances indicat- 
ing the contrary,6^ a driver of an automobile or 


other vehicle has a right to assume that the motor- 
man of an approaching car has,®- and will keep,®^ 
it under control, or will bring, or attempt to bring, 
it under control.®^ 

Spccd. Unless he has knowledge of facts to the 
contrary,®5 a driver of a vehicle has a right to as¬ 
sume and expect that a streetcar is being, and will 
be, run at a rate of speed which is lawful,®® ordi- 
nar>',®7 customary,®® reasonable or moderate,®® and 
not excessive.'^® Also, it has been held that he may 
properly assume that the speed of the streetcar will 
be checked or reduced where it is excessive,"! where 
he is driving on the track under exigent circum¬ 
stances and a reduction of speed is necessary to 
prevent a collision,'^^ where a Crossing is being ap- 
proached,*^® or where he is attempting to cross the 
track ahead of the car and a reduction of the speed 
of the car is necessary to enable him to do soJ^ 
However, he has no right to trust solely to a slow- 


55- U.S.—Morrison v. City of De- 
troit, C.C.A.Mich., 140 F.2d 625. 

CaL—Bate v. Los An&eles Ry. Corp., 
86 P.2d 856, 30 Cal.App.2d 604. 

Colo.—^Denver Tramway Corp. v. 
Perisho, 97 P.2d 422, 105 Colo. 280. 

Conn.—Clark Dairy v. Feeley, 181 A. 
626. 120 Conn. 557. 

Ind.—Indianapolls Rys. v. Boyd, 53 
N‘.B.2d 762, 222 Ind. 481, rehearing 
denied 54 N.E.2d 272, 222 Ind. 481. 

Mass.—White v. Eastern Massachu- 
sett3 St. Ry. Co.. 12 N.E.2d 75, 299 
Mass. 70. 

N.J.—^Higbee v. Atlantic City & Shore 
R. Co., 32 A,2d 587, 130 N.J.Law 
282. 

Pa.—^Delmer v. Pittsburgh Rys. Co., 
34 A.2d 602, 348 Pa. 147—Ehrhart 
V. York Rys. Co., 162 A. 810, 308 
Pa. 666—Sexauer v. Pittsburgh 
Rys. Co., 167 A. 603, 306 Pa. 319— 
Shearer v. Pittsburgh Rys. Co., 21 
A.2d 482, 145 Pa.Super. 560—^Turner 
V. Philadelphia Rapid Transit Co., 
170 A. 382, 111 Pa.Super. 439. 

60 C.J. p 504 note 23. 

56. Pa.—^Brungo v. Pittsburgh Rys. 
Co., 200 A. 893, 132 Pa.Super. 414. 

57. lowa.—^Deillng v. Des Molnes 
Ry. Co., 251 N.W. 622, 217 lowa 
687—Glessner v. Waterloo, C. F. & 
N. Ry. Co., 249 N.W. 138, 216 lowa 
850. 

58. Cal.—^New York Lubricating Oil 
Co, V. United Railroads of San 
Prancisco, 215 P. 72, 191 Cal. 96. 

Md.—^National Hauling Contractors 
Co. V. Baltimore Transit Co., 44 A. 
2d 450, 185 Md. 158. 

60 C.J. p 505 note 24. 

59- Va—^Roanoke Ry. & Electric Co. 
V. Loving, 119 S.E. 82, 137 Va 331. 

60 C. J. p 505 note 25. 


eo. lowa—Rosenberg v. Dea Moines 
Ry. Co., 238 N.W. 703, 213 lowa 
152. 

Pa.—^Weschler v. Buffalo & Lake Erie 
Traction Co.. 143 A. 119, 293 Pa. 
472. 

61. N.Y.—Nardi v. Richmond Light 
& R. Co.. 138 N.Y.S. 496, 153 App. 
Dlv. 388. 

60 C.J. p 505 note 33. 

62. lowa—^Deiling v. Des Moines 
Ry. Co.. 251 N.W. 622, 217 lowa 
687. 

Va—^Virginia Electric & Power Co. 
V. Mitchell, 164 S.E. 800, 159 Va 
855, supplemented 167 S.E. 424, 
159 Va 855. 

W.Va.—Simms v. Charleston Intenir- 
ban R, Co.. 161 S.E. 8, 111 W.Va. 
180. 

60 C.J. p 505 note 34. 

63. Wash.—Beeman v. Tacoma Ry. 
& Power Co„ 191 P. 813, 112 Wash. 
164. 

60 C.J. p 605 note 35. 

64- Wash.—^Reed v. Tacoma Ry. & 
Power Co., 188 P. 409, 110 Wash. 
334. 

60 C.J. p 505 note 36. 

65. Mo.—^Knight v. Kansas City 
Public Service Co., App., 49 S.W.2d 
1074. 

60 C.J. p 505 note 37. 


855, supplemented 167 S.E. 424, 159 
Va 855. 

W.Va.—Simms v. Charleston Inter- 
urban R. Co., 161 S.E. 8, 111 W.Va. 
ISO. 

60 C.J. p 505 note 38. 

67. Mo.—^Knight v. Kansas City Pub¬ 
lic Service Co., App., 49 S.W.2d 
1074. 

68. Cal.—^Runnels v. United Rail¬ 
roads of San Prancisco, 166 P. 18, 
175 Cal. 528. 

Pa—Plounders v. Southern Pennsyl- 
vania Traction Co., 124 A. 323, 280 
Pa 85. 

69. lowa—Deiling v. Des Moines 
Ry. Co., 251 N.W. 622, 217 lowa 
687. 

Mo.—Jordan v. St Joseph Ry., Light, 
Heat & Power Co.. 38 S.W.2d 1042. 
60 C.J. p 506 note 41. 

70- Va—^Roanoke Ry. & Electric Co. 

V. Loving, 119 S.E. 82, 137 Va 331. 
60 C.J. p 506 note 42. 

71. N.J.—Consolidated Traction Co. 
V. Lambertson. 36 A. 100, 59 N.J. 
Law 297, affirmed 38 A. 683, 60 N. 
J.Law 452. and 38 A. 684, 60 N.J. 
Law 457. 

72- Mo.—Smith v. Metropolitan St. 

Ry. Co., 155 S.W. 64, 169 Mo.App. 
I 610. 


66. Cal.—^Rlng v, Los Angeles Ry. 
Corporation, 2 P.2d 404, 116 Cal. 
App. 93. 

Md.—Rumbley v. Baltimore Transit 
Co., 69 A.2d 805, 194 Md. 164. 

Mo.—Knlght V. Kansas City Public 
Service Co., App.. 49 S.W.2d 1074. 
Va—^Virginia Electric & Power Co. 
V. Mitchell. 164 S.R 800, 159 Va 


73. N.Y.—^Bertsch v. Metropolitan 
St R. Co., 74 N.Y.S. 238, 68 App. 
Div. 228, afflrmed 66 N.E. 1104, 173 
N.Y. 634. 

60 C.J. p 506 note 45. 

74. Mo.—Mason v. United Rys. Co. 
of St Louis, 246 S.W. 318. 

60 C.J. p. 506 note 46. 
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ing down of the car;'75 and there is, ordinarily, 
less reason for expecting the speed of a streetcar 
to be reduced, in order to avoid danger of a collision 
with another vehicle, between, than at, crossings.'^® 
Moreover, a driver Crossing a Street in front of 
an approaching streetcar is not justified in assum- 
ing that the speed of the streetcar will not be in- 
creased.'''^ 

Stopping, A driver of a vehicle has no right to 
assume that a streetcar will stop between Street in- 
tersections,'^^ at a point which is not a regular 
Stopping place,or even at a Crossing or Street 
intersection,so unless there is a custom to stop there 
for passengers,^^ or unless there is an ordinance 
or legislative direction requiring it to do so.^^ 
Moreover, even where he may assume that the car 
will stop, as where there are passengers waiting at 
a regular stopping place,^^ a motorist cannot rely 
thereon absolutely but must make use of his own 
senses.s^ Also, a driver is not warranted in con- 
cluding that a car will stop because it has slowed 

down. 8 5 

On the other hand, a driver may properly assume 
that the servants in charge of a car will, on the 
first appearance of danger, stop the car in the 
shortest time possible,S€ and, in the absence of any 


indication to the contrary,87 that the command of 
a traffic signal will be obeyed.^S jt may also be 
assumed, in the absence of any indication to the 
contrary, that a streetcar will observe the legislative 
direction with respect to stopping and will not stop 
suddenly at a place other than a regularly estab- 
lished stop.S9 

Yielding right of way, Where the circumstances 
warrant it, the driver of a motor vehicle has a right 
to assume that a motorman will grant or yield the 
right of way,®® particularly where all indications are 
that he will do so.®^ 

Status of company, A driver is justified in as- 
suming that the tracks he is about to cross are those 
of an ordinary Street railroad company, where they 
appear to be such and the company has ne ver given 
notice to the public that it is operating under a steam 
railroad charter.®^ 

Other matters, A driver Crossing the tracks at a 
Street intersection may properly assume that a car 
standing at the comer will not be put in motion while 
he is Crossing.®® So also, he may properly assume 
and anticipate that a proper lookout for vehicles is 
being, and will be, kept by the servants of a Street 
railroad company in charge of a car,®^ that the 


75. Conn.—^McKeon v, Connecticut 
Oo., 75 A. 139. 83 Conn. 53. 

76. Conn.—McKeon v. Connecticut 
Co., supra. 

77. Cal.—McHugh v. Market St. Ry. 
Co.. 85 P.2d 467, 29 Cal.App.2d 737. 

78. 111.—^Mullen v. Johnson, 196 111. 
App. 303. 

79. D.C.—Capital Tractlon Co. v. 
Di V ver, 33 App.D.C. 332. 

80. Md.—^Bearings Service Co. v. 
Baltimore Transit Co., 77 A,2d 779 
— Glrton V. Baltimore Transit Co., 
65 A.2d 329, 192 Md. 671. 

Pa.—^Delmer v. Pittsburgh Rys. Co., 
34 A.2d 502, 348 Pa. 147—HolTman 
V. Georffe. 38 A.2d 504, 165 Pa.Su- 
per. 501—^Powell v. Plttsburgh 
Hys. Co., 168 A. 369, 110 Pa.Super. 
268. 

60 C.J. p 506 note 51. 

81. Mo.—Molkenbur v. St. Louis 
Public Service Co., 103 S.'W.2d 560, 
232 Mo.App. 256. 

60 C.J. p 506 note 52. 

82. Tenn.—^Memphis Street Railway 
Co. V. Albert, 11 Tenn.App, 105. 

83. Md.—Glrton v. Baltimore Trans¬ 
it Co., 65 A.2d 329, 192 Md. 671. 

84. Md.—Girton v. Baltimore Trans¬ 
it Co., supra. 


85. Pa.—^Long v. Philadelphia Rapid 
Transit Co., 65 Pa.Super. 281. 

86. Mo.—^Petersen v. St. Louis 

Transit Co., 97 S.W. 860, 199 Mo. 
331. 

60 C.J. p 506 note 54. 

87. Va—^Virginia Elee. & Power Co. 
V. Holland, 37 S.E.2d 40, 184 Va. 
893. 

88. La—^Pitzpatrick v. New Orleans 
Public 'Service, App., 22 So.2d 473. 

Pa—Zurcher v. Pittsburgh Rys. Co., 
44 A.2d 581, 353 Pa 212—Rea v. 
Pittsburgh Rys. Co., 25 A.2d 730, 
344 Pa. 421—^Brungo v. Pittsburgh 
Rys. Co., 200 A. 893, 132 PaSuper. 
414. 

Va.—^Virginia Elee. & Power Co. v. 
Holland, 37 S.E.2d 40, 184 Va 893. 

89. N.J.—^Higbee v, Atlantic City & 
Shore R Co., 32 A.2d 687, 130 N.J. 
Law 282. 

Motorist travellng behind trolley 
A motorist who was traveling In 
same direction at dlstance of ap- 
proximately flfteen feet directly be- 
hind trolley car was warranted In 
assuming, untll he discoverec. that 
it was contrary to the facts, that 
operator of trolley car would observe 
legislative direction with respect to 
stopping trolley car at places estab- 
lished as **regular stops” and other- 


wise exercise reasonable care in use 

of streets.—^Higbee v. Atlantic City 

& Shore R. Co., supra 

9a Md.—^Rumbley v. Baltimore 

Transit Co., 69 A.2d 805, 194 Md. 
164. 

Minn.—^Tlen Tsiang v. Mlnneapolis 
St Ry. Co.. 4 N.W.2d 630, 213 Minn. 
21 . 

Pa—0’Connor v. Philadelphia Subur- 
ban Transp. Co., 66 A.2d 818, 362 
Pa 404—^Rea v. Pittsburgh Rys. 
Co., 22 A.2d 68, 146 PaSuper. 251, 
afflrmed 25 A.2d 730, 344 Pa 431. 

60 C.J. p 506 note 55. 

droTUnstaxLoes held not to warrant 
assnmptlon 

Md.—^Harry T. Campbell & Sons v. 
United Rys. & Electric Co. of Bal¬ 
timore. 164 A. 662, 160 Md. 647. 

91. Pa.—^Balkie v. Philadelphia Rap¬ 
id Transit Co., 200 A. 52, 331 Pa 
93. 

92. N.T.—^Freihon v. Public Service 
R Co.. 142 A. 452, 6 N.J.Misc. 663. 

93. N.T.—Gelb v. Third Ave. Ry. 
Co., 204 N.T.S. 251, 123 Misc. 136. 

94. Va—^Virginia Electric & Power 
Co. v. Mitchell, 164 S.E. 800, 159 
Va 855, supplemented 167 S.E. 424, 
169 Va 855. 

60 C.J. p 505 note 27. 
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streetcar will have a proper headlight in operation at 
night,®5 and that proper and timely signals waming 
of the approach of a car will be given;^® but it is 
improper for him to rely wholly on such assump- 
tion.9'^ It has been held that, in the absence of any- 
thing to put a motorist on notice to the contrary, he 
may assume that he is seen by the motorman of an 
approaching car;^^ but there is also some authority 
to the contrary. 

§ 275. - Driving Horse near Cars 

Generally it is not contributory negligence to drive a 
horse on a Street near streetcars, unless the driver knows 
of danger of his horse becoming frightened and another 
Street is avallable. 

It is not contributory negligence per se for a 
person to drive a horse in a Street on which a 
Street railroad is operated,^ where there is no rea- 
son to believe that it will become frightened and 
unmanageable by the operation of cars,^ although he 
can drive on another Street^ However, except in 
some jurisdictions,^ it is contributory negligence for 
a person who knows that there is danger of his horse 
becoming frightened to drive it on a Street near 
streetcars,6 if he can drive on another Street with- 
out serious inconvenience.® 


A person in charge of horses on a Street on which 
cars nin must handle the horses in a reasonably 
prudent manner;*^ but it cannot be laid down as a 
hard and fast rule that a person who is driving, or 
is with, a horse on a car track must at all times 
have the horse under his control.8 

§ 276. -Driving on or along Track in 

General 

A person driving on or along a Street railroad track 
must exercise ordinary and reasonable care commensur- 
ate with the danger; and he must Eook for approaching 
cars. 

A person driving on, or along and close to, a 
Street railroad track is required to exercise ordinary 
and reasonable care and, while he is not required 
to exercise more than ordinary and reasonable 
care,i® nevertheless the care exercised must be com- 
mensurate with the danger,which is greater on 
or along the track than in another part of the 
Street,^2 particularly where it is dark and there are 
no Street lights,^^ or where the streetcars are op- 
erated by electricity rather than drawn by horses.^^ 

Looking^ and listeiiing. It is the duty of a per¬ 
son driving on or along a Street railroad track to 
exercise reasonable care, under the circumstances, 
to ascertain whether or not a car is approaching.^ 5 


95. lowa,—Deiling v. Des Moines 
Ry. Co.. 251 N.W. 622, 217 lowa 
687. 

96. Cal.—^Runnels v. United Rall- 
roads of San Francisco, 166 P. 18, 
175 Cal. 528. 

60 C.J. p 505 note 28. 

Cnstom to sonnd 'beli 'before malriTig 
left tnxii 

Motorist had right to rely on cus- 
tom of streetcar motormen to sound 
bell before making left turn.—^Zator 
V. Cummings, 42 K.E.2d 858, 315 111. 
App. 210. 

97. Mass.—^Pigeon v. Massachusetts 
Northeastern St Ry. Co., 119 N.B. 
762, 230 Mass. 392. 

N T.—^Paladino v. Staten Island Mid¬ 
land R. Co., 111 N.T.S. 716, 127 
App.Div. 183. 

98. U.'S.—^Morrison v. City of De- 
troit C.CA.Mich., 140 F.2d 626. 

N.J.—^Wilhelm v. Public Service Ry. 
Co., 113 A. 239, 95 N.J.Law 605. 

99. N.T.—^Harvey v. Nassau Electric 
R. Co., 55 N.Y.S. 20. 35 App.Div. 
307, 

1. Pa.—Gibbons v. Wilkes-Barre, 
etc., St, R. Co., 26 A. 417, 165 Pa. 
279. 


2. Ind.—Marion City R. Co. v. Bu- 
boise, 55 N.E. 266, 23 Ind.App. 342 
—^Muncie St R. Co. v. Mayuard, 32 
N.B. 343, 5 IndA.pp. 372. 

3. Ind.—^Muncie St B, Co. v. Mayn- 
ard, supra. 

4. Ala.—^Montgomery St R. Co. v. 
Hastings, 35 So. 412, 138 Ala. 432. 

Ind.—Cincinnati, D. & A. St. R. Co. 
V. Cook, 90 N.E. 1062. 45 IndA.pp. 
401. 

5- lowa.—^Doran v. Cedar Rapids, 
etc., R. Co., 90 N.W. 815, 117 lowa 
442. 

60 C.J. p 506 note 62. 

6. lowa.—^Doran v. Cedar Rapids, 
etc., R. Co., 90 N.W. 815, 117 lowa 
442. 

7. N.T,—Sheldon v. Otsego & H. R. 
Co., 152 N.T.S. 702, 89 Misc. 482. 
affirmed 155 N.T.S. 675, 169 App. 
Div. 707. 

8. Vt—^Pollica V. Twln State Gas & 
Electric Co., 92 A. 150, 88 Vt 205, 
Ann.Cas.l917C 1240. 

9. S.C.—^Dozier v. Charleston Con- 
sol. Ry. & Dlgrbting Co., 131 S.E. 
592. 133 S.C. 335. 

60 C.J. p 507 note 66. 
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10. Mich.—Hibbler v. Detroit Unit¬ 
ed Ry., 137 N.W. 719, 172 Mich. 
368. 

N.T.—Burns v. New York & L. L 
Traction Co., 123 N.Y.S. 474, 139 
App.Div. 145. 

IL Ala.—MerriU v. Sheffleld Co., 63 
So. 219, 169 Ala. 242. 

Mo.—^McGauley v. St. Louis Transit 
Co., 79 S.W. 461. 179 Mo. 683. 

12. lowa.—Claar Transfer Co. v. 
Omaha & Council Bluffs St. Ry. Co., 
181 N.W. 755, 191 lowa 124. 

60 C.J. p 507 note 69. 

13. Mo.—McGauley v. St Louis 
Transit Co., 79 S.W. 461, 179 Mo. 
583. 

14. Ala.—Merrill v, Sheffleld Co.. 53 
So. 219, 169 Ala. 242. 

15- Mich.—Bruer v, City of Detroit 
Dept of St Rys., 62 N.W.2d 206, 
332 Mich. 613. 

Pa.—Steffenson v. Lehigh Valley 
Transit Co., 64 A.2d 785. 361 Pa. 
317, 

60 C.J. p 507 note 72. 

Baolrtng onto caar trades 

Motorist backing onto streetcar 
tracks, having ciear view of ap- 
I proaching streetcar xmtU he was 


83 C.J.S.—27 
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Thus, he must look for approaching cars,^® not only 
at the time of entry on the track,!^ but also from 
time to time thereafter;i8 and he'must look in both 
directions,^® not only ahead,20 but also to the rear,2i 
although he is not bound constantly to look back .22 
Accordingly, he is guilty of contributory negligence 
precluding a recovery of damages where he is struck 
by a streetcar by reason of his failure to comply 
with the requirements hereinbefore mentioned.23 It 
is sometimes held or stated that he must listen,^^ 
at least where he does not look behind him.^S 

Particular acts as contributory negligence. It is 
not contributory negligence per se to drive a vehicle 
on, or in close proximity to, a Street railroad 
track on a public Street,3 6 particularly where the 
public has been in the habit of using the tracks for 
that purpose,27 or where it is necessary to drive on 
the tracks by reason of the Street outside the tracks 
being torn up for repairs or otherwise obstructed,^^ 
even though the Street, except where so obstructed, 
is of sufficient width to permit of driving off the 
track, out of the way of passing cars,29 and even 


though the rear of the vehicle is closed so as to 
obstruet the driver’s view in that direction.30 Also, 
the mere fact that a driver enters on a track, or 
proceeds along it for some distance, without looking 
around, or without looking back more than once, 
does not charge him with contributory negligence if, 
under ali the circumstances, his conduct is consistent 
with ordinary prudence;^! and, where he does not 
know that a car is approaching, his failure to signal 
the motorman to stop is not contributory negli¬ 
gence. 

On the other hand, it has been held that motorists 
have the duty as a rule to keep away from a street¬ 
car, since they have greater freedom of motion than 
the streetcar 3 and the driving of a vehicle on a 
Street railroad track, or along it and so close thereto 
as to be in the path of a moving car, may constitute 
contributory negligence under some circumstances,^^ 
as where the driver knows or should know that a 
car is approaching,35 the vehicle is suddenly driven 
onto the track when a moving streetcar is so near 
that the motorman cannot, in the exercise of due 


within twenty-four feet of trsLCks. 
and falling to see approaching car, 
was held contributorily negligent.— 
Szewczyk v. Milwaukee Electric Ky. 
& Light Co., 247 N.W. 864, 211 Wis. 
265. 

18. Mich.—^Bruer v. City of I>etroit, 
Dept. of St. Kys., 62 N.W.2d 206, 
332 Mich. 613. 

60 C.J. p 507 note 73. 

17. Wis.—^Kornwolf v. Milwaukee 
Electric Ry. & Light Co., 185 N.W. 
646, 176 Wis. 160. 

On pnlling away from onrb 
Motorist had duty to look for 
streetears Immediately before enter- 
ing on tracks when pulling away 
from curb.—Sharpe v. Philadelphia 
Rapid Transit Co., 167 A. 370, 103 Pa. 
Super. 357. 

la. Mich.—^Bruer v. City of Betroit, 
Dept. of St. Rys., 62 N.W.2d 206, 
332 Mich. 613. 

60 C.J. p 507 note 76. 

19. Ala.—^Merrill v. Sheffield Co., 53 
So. 219, 169 Ala. 242. 

2a Ky.—^Louisville & I. B. Co. v. 
Bedford^s Adm'r. 262 S.W. 941, 203 
Ky. 683. 

60 C.J. p 507 note 77. 

21. Mo.—^McGauley v. SL Louis 
Transit Co., 79 S.W. 461, 179 Mo. 
583. 

60 C.J. p 607 note 78. 

22. Cal.—^Berguin v. Pacific Electric 
Ry. Co., 263.P. 220, 203 Cal. 116. 

60 C.J. p 507 note 79. 


23. Mich.—Bruer v. City of Detrolt, 
Dept. of St. Rys., 62 N.W.2d 206, 
332 Mich. 613. 

Pa.—Sharpe v. Philadelphia Rapid 
Transit Co., 157 A. 370, 103 Pa.Su- 
per. 357, 

Wash.—Campbell v. Spokane United 
Rys. Co., 24 P.2d 1068, 174 Wash. 
347. 

24. Idaho.—Holmes v. Sandpoint & 
1. R. Co., 137 P. 632, 25 Idaho 346. 

60 C.J. p 507 note 80. 

25. N.T.—^Belford v. Brooklyn 
Heights R. Co., 83 N.T.S. 836, 86 
App.Div. 388—^Bossert v. Nassau 
Electric R. Co., 67 N.Y.S. 896, 40 
App.Div. 144. 

26. Mass.—^White v. Eastern Massa- 
chusetts St. Ry, Co., 12 N.B.2d 75. 
299 Mass. 70. 

Wash.—^Peizer v. City of Seattle, 24 
P.2d 444, 174 Wash. 95. 

60 C.J. p 507 note 83. 

Sireotly behind troUey car 

Fact that automobile which col- 
lided with rear end of trolley car 
was moving in close proximity to 
trolley car traveling in same direc- 
tion did not establish *'negligence, 
per se*' on part of motorist.—Higbee 
V. Atlantic City & Shore R. Co., 32 
A.2d 687, 130 N.J.L,aw 282. 

27. Md.—^United Rys., etc., Co. v. 
Seymour, 48 A. 850, 92 Md. 426. 

60 C.J. p 508 note 84. 


28. Mo.—^Latson v. 'St. Louis Transit 
Co., 91 S.W. 109, 192 Mo. 449. 

60 C.J. p 508 note 85. 

29. Mich.—Ablard v. Detroit United 
R. Co., 102 N.W. 741, 189 Mich. 
248. 

60 C.J. p 508 note 86. 

30- Md.—United Rys., etc., Co. v. 
Cloman, 69 A. 379, 107 Md. 681. 

60 C.J. p 508 note 87. 

31- Tex.—Marshall Traction Co. v. 
Dunn. Civ.App., 238 S.W. 692. 

60 C.J. p 608 note 88. 

32. Ala,—Watts v. Montgomery 
Traction Co., 57 So. 471, 176 Ala. 
102 . 

33. Or.—^Harrington v. Portland 
TracUon Co., 124 P.2d 716, 168 Or. 
648. 

34. Cal.—^Taylor v. Pacific Electric 
Ry. Co.. 44 P.2d 680, 6 Cal.App.2d 
631. 

60 C.J. p 508 note 90. 

35. Mich.—^Hildebrandt v. Detroit 
United Ry., 167 N.W. 29, 200 Mich. 
62. 

60 C.J. p 508 note 91. 

Head-on colUsion 

Motorist colliding head-on with 
streetcar in broad dayllght, after 
driving two hundred feet astride rails 
with nothing to prevent him from 
seelng streetcar, was contributorily 
negligent as matter of law.—Taylor 
v. Pacific Electric Ry. Co., 44 P.2d 
680, 6 Cal.App.2d 531. 
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care, avoid a collision,®® the driver*s view is ob- 
structed,37 or he fails to make any effort,^^ ]^y look- 
iiig39 Qj- listening^,^® to ascertain whether a car is 
approaching, and, by the exercise of reasonable 
care, an approaching car could be discovered by him 
in time to avoid a collision^l 

§ 277. - Duty to Tum Out for Cars 

The driver of a vehicle on or aiong Street raifroad 
tracks must use reasonable care to turn off or away from 
the tracks when he knows or shouid know of an ap- 
proachfng streetcar, and must keep out of the way 
when passlng streetcars. 

It is the duty of a person driving a vehicle on or 
aiong Street railroad tracks to exercise reasonable 
care to tum off or away from the tracks when he 
sees or hears, or by ordinary care shouid see or 
hear, a car approaching and, if he fails to exer¬ 
cise proper care to turn out after he is aware or 
shouid have become aware of the car’s approach,^^ 
or willfully neglects or refuses to tum out, although 
he has ample opportunity to do so,^^ whereby a col- 
lision or accident is caused, he is guilty of con- 


tributory negligence precluding a recovery for his 
injuries, notwithstanding concurring negligence on 
the part of the company,45 unless the servants of 
the corapany willfully or wantonly cause the injury, 
as discussed supra § 211. 

When driving past a car, the driver must keep 
out of its way,^s and at curves in the Street he must 
drive further from the car than at other points;^^ 
but, where the track gradually and imperceptibly 
approaches the curb, a person is not bound as a 
matter of law to discover the situation and danger 
created thereby tmless every prudent user of a motor 
vehicle over the same Street would ordinarily dis¬ 
cover the situation and danger at that particular 
point.^8 On the other hand, a driver ordinarily is 
not guilty of contributory negligence if he turns 
off or uses every reasonable effort to do so, after 
he knows, or shouid know of the car*s approach;^^ 
and, where he drives on or near a Street railroad 
track to avoid an obstacle, he is not bound to tura 
out to avoid an approaching car until he has passed 
the obstacle.50 


38. IU.—Garvey v. Chicago Rys. Co., 

171 N.R 271, 339 111. 276. 

60 C.J. p 509 note 93. 

To avoid another vehicle 

(1) In general.—Fina v. Richard- 
son, 11 N.B.2d 842. 293 Ill.App. 133. 

(2) Where truck driver, driving 
large truck on left side of one-way 
Street withln a few inches of street¬ 
car tracks at a speed of flfteen miles 
per hour. approached a parked auto- 
mobile which made it necessary for 
hlm elther to stop or turn off onto 
streetcar tracks, and truck driver 
tumed abruptiy onto tracks and was 
struck by streetcar after truck moved 
about twenty-flve feet after entering 
the track space, truck driver was 
guilty of contributory negligence pre¬ 
cluding recovery from streetcar com- 
pany for injuries and damage to 
truck.—Tarbit v. Philadelphia 
Transp. Co.. 29 A.2d 487, 346 Pa. 234. 

Td tum wheels out of rail groovea 

Truck driver who in attempting to 
tum wheels of truck out of grooves 
aiong streetcar rails suddenly steered 
truck toward on-coming streetcar, 
about 20 feet distant on adjoining 
track, was held guilty of negligence 
as matter of law.—Bowers v. Des 
Moines Ry. Co., 269 N.W. 244. 219 
lowa 944. 

To paaa another vehicle 

Where track was almost elghteen 
feet from curb, motorist who, at¬ 
tempting to pass automobile ahead of 


him, darted to left In front of ap¬ 
proaching interurban car was held 
contributorily negligent.—Terre 

Haute, Indianapolis & Eastem Trac- 
tion Co. V. Sawyer, 179 N.E. 554, 95 
Ind.App, 8. 

37. lowa.—Claar Transfer Co. v. 
Omaha & Council Bluffs St. Ry. 
Co., 181 N.W. 755, 191 lowa 124. 

60 C.J. p 609 note 93. 

38. Wash.—^Bardshar v. Seattle 
Electric Co., 130 P. 101, 72 W^ash. 
200 . 

60 C.J. p 509 note 94. 

38. Pa.—^Benamy v. Reading Trans¬ 
it & Llght Co.. 112 A. 437, 269 Pa. 
372. 

60 C.J. p 509 note 95. 

40. Pa.—^Benamy v. Reading Trans¬ 
it & Light Co„ supra. 

60 C.J. p 509 note 96. 

41. Wis.—^Vetter v. Southern Wis- 
consin Ry. Co., 122 N.W. 731, 140 
Wis. 296. 

60 C.J. p 509 note 97. 

42. D.C.—Gardner v. Capital Trans¬ 
it Co., 152 F.2d 288, 80 U.S.App. 
D.C. 297, certiorari denied 66 S.Ct. 
824, 327 U.S. 795, 90 L.Ed. 1021. 

€0 C.J. p 509 note 99. 

Stopped or standing vehicle see in¬ 
fra § 281. 

43. Minn.—Carlson v. Duluth St Ry. 
Co., 231 N.W. 246, 180 Minn. 605. 

60 C.J. p 509 note 1. 


44. N.T.—^Pechesky v. Metropolitan 
St R. Co.. 62 N.Y.S. 478, 30 Misc. 
432. 

60 C.J. p 509 note 2. 

45. 111.—Chicago West Div. R. Co. v. 
Bert 69 111. 388. 

N.Y.—^Kerin v. United Tractlon Co., 
102 N.Y.S. 423, 117 App.Div. 314. 

46. Ky.—South Covlngton, etc.. St 
R. Co. v. Besse, 108 S.W. 848, 33 
Ky.L. 52, 16 L.R.A.,N.S., 890. 

47. Ky.—South Covington, etc.. St 
R. Co. v. Besse, supra. 

60 C.J. p 509 note 6. 

Ohvious fact 

Fact that the rear end of a street¬ 
car passing around a curve will 
swing out and overlap the Street be- 
yond the tracks is an “obvious fact*’ 
and, hence, motorists are charged 
with knowledge of that fact.—^Har- 
rington v. Portland Traction Co., 124 
P.2d 715, 168 Or. 548. 

48. lowa.—Knudson v. Des Moiiies 
City Ry. Co.. 228 N.W. 270, 209 
lowa 429. 

49. lowa.—^Wilfin v. Des Moines City 
Ry. Co., 156 N.W^ 842, 176 lowa 
642. 

60 C.J. p 510 note 8. 

5a Mass.—Hali v. Bay State St. Ry. 

Co.. 105 N.E. 434. 218 Mass. 119. 
60 C.J. p 510 note 9. 
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§ 278. -Attempting to Cross in Front of 

Car 

The driver of a vehlcle must approach a streetcar 
Crossing with due regard for the rights of the streetcar, 
and must exercise reasonable and ordinary care; and a 
failure to do so constitutes contributory negligence pre- 
cludlng recovery. 

The driver of a vehicle must approach a street¬ 
car Crossing with due regard for the rights of the 
streetcar.51 Moreover, in attempting to cross a 
Street railroad track a driver of a horse, team, or 


vehicle must exercise reasonable and ordinary care 
and prudence, or such care as an ordinarily prudent 
person similarly situated would exercise,52 even 
though the driver may technically have the right 
of way,53 as where the traffic signal or control is 
in his favor.54 The nature and extent of the care 
and precaution to be exercised depend on the cir- 
cumstances of the particular case;55 and, if the 
driver fails to exercise such care, he is guilty of 
contributory negligence precluding a recovery of 
damages,®® in some cases as a matter of law,®*^ 


51, Cal.—Wright v. Los Angeles Ry. I 
Corp., 93 P.2d 135, 14 Cal.2d 168— 
Saphire v. Los Angeles Transit 
Lines. 222 P.2d 956, 99 Cal.App.2d 
880—^Vincent v. Los Angeles 
Transit Lines, 183 P.2d 713, 81 Cal. 
App.2d 196—^Primm v. Market St. 
Ry. Co., 132 P.2d 842. 56 Cal.App.2d 
480. 

Reciprocal rights and duties at Street 
crossings generally see supra § 
209. 

B2. U.S.—^Morrison v. City of De- 
troit, C.aA.Mich.. 140 F.2d 625— 
Kansas City Public Service Co. v. 
Knight, C.CJLKan.. 116 F.2d 233. 
CaJ.—^Aurenz v. Los Angeles Ry. 
Corp., 96 P.2d 397, 35 Cal.App.2d 
615. 

Colo.—^Denver Tramway Corp. v, 
Perisho, 97 P.2d 422. 105 Colo. 280. 
lowa.—^Mann v. Des Moines Ry. Co., 

7 IT.W.2d 45, 232 lowa 1049. 

La.—^Favaza v. New Orleans Public 
Service, App., 164 So. 467, followed 
in Frere v. New Orleans Public 
Service, 154 So. 462. 

Md.—Girton v. Baltimore Transit 
Co., 65 A.2d 829, 192 Md. 671. 

Pa.—^Dopler v. Plttsburgh Rys. Co., 
160 A, 592, 307 Pa. 113. 

Wls,—Schmldt v. Milwaukee Electric 
Railway & Transport Co., 296 N.W. 
609, 237 Wis. 220. 

60 C.J. p 511 note 18. 

Oontrol of vehicle at interseotloiL 
(1) A vehicle driver must have 
vehicle under such control that he 
can stop before getting in path of 
approaching car.—0*Connor v. Phila¬ 
delphia Suburban Transp. Co., 66 A2d 
818, 362 Pa. 404—^Leaman Transp. 
Corp. V. Philadelphia Transp. Co., 57 
Al2d 889, 358 Pa. 625—Scholl v. Phila¬ 
delphia Suburban Transp. Co., 51 A2d 
732, 356 Pa. 217—Schaetter v. Read- 
ing Transit Co., 163 A. 323, 302 Pa. 
220—^Boyle v. Lehigh Valley Transit 
Co., 27 A.2d 682, 150 Pa.Super. 86 — 
Rea v. Plttsburgh Rys. Co., 22 A.2d 
68 , 146 Pa.Super. 251, afilrmed 25 A. 
2d 730, 344 Pa. 421—^Davis v. Pitts- 
burgh Rys. Co.. 194 A. 402, 128 Pa. 
Super. 393—Goldfine & Brenner v. 
Philadelphia Rapid Transit Co., 181 


A. 614, 119 Pa.Super. 581—^Augustine 
V. Philadelphia Rapid Transit Co., 
181 A. 378, 119 Pa.Super. 577—Ap- 
penzeller v. Philadelphia Rapid 
Transit Co.. 163 A. 387, 107 Pa.Su- 
per. 319—Brugh v. Philadelphia Sub- 
urban Transp. Co., Com.PL, 33 Del. 
Co. 131—^Porter v. Philadelphia Sub¬ 
urban Transp. Co., Com.Pl., 28 Del. 
Co. 681—^Bradosky v. West Penn. 
Rys. Co., Com.Pl., 28 West.L.J. 69— 
60 C.J. p 511 note 18 [b]. 

( 2 ) Presence of fellow employee In 
Street directing his movements does 
not relieve a motorist of the duty to 
have his vehicle under control before 
enterlng on the streetcar tracks.— 
Appenzeller v. Philadelphia Rapid 
Transit Co., 163 A. 387, 107 Pa.Su- 
per. 319. 

53. D.C.—Capital Transit Co. v. 
Smallwood, 162 P.2d 14, 82 XJ.S. 
App.D.C. 228. 

Pa.—^Brugh v. Philadelphia Suburban 
Transp. Co., Com.Pl., 33 Del.Co. 131. 

Seconds of precedence 
Even if, as a general proposition, a 
preferentlal right of way of a street¬ 
car at intersection must yield to 
right of way conferred by traffic reg- 
ulation on an automobile which pre- 
cedes streetcar into intersection, 
where motorist has precedence under 
traffic regulations by less than two 
seconds, motorist is negligent If he 
proceeds into path of streetcar so 
close at hand when he is able to 
stop within three or four feet and 
save himself from Injury.—Capital 
Transit Co. v. Smallwood, 162 F.2d 14, 
82 U.S.APP.D.C. 228. 

54, Pa—^McCraley v. George, 38 A. 
2d 360, 156 Pa.Super. 116—^Brugh 
v. Philadelphia Suburban Trajisp. 
Co., Com.Pl., 33 DehCo. 131. 

65. Colo.—^Denver Tramway Corp. v. 

Perisho, 97 P.2d 422, 105 Colo. 280. 
Md.—^Rumbley v. Baltimore Transit 
Co., Md., 69 A.2d 805, 194 Md. 164. 

60 C.J. p 511 note 19. 

Gircomstanoes to be considored 
(1) Speed and distance of ap¬ 
proaching car, presence or absence 


'of traffic slgnals, traffic conditions, 
etc., must be consldered.—^McCraley 
V. George, 38 A.2d 360, 156 Pa Super. 
116. 

(2) Elements to be considered were 
the distance of the streetcar from 
the automobile and the speed at 
which the streetcar and the automo¬ 
bile were traveling.—^Brungo v. 
Plttsburgh Rys. Co., 200 A. 893, 132 
PaSuper. 414. 

56. Colo.—^Denver Tramway Corp. v. 
Perisho, 97 P.2d 422, 105 C 9 I 0 . 280. 

Mich.—^Rosenfeld v. City of Detroit, 
265 N.W. 490, 274 Mich. 660. 

60 C.J. p 511 note 20. 

Heavy traffic oa other Bide of track 
Truck driver who, when he started 
across Interurban car track, saw, or 
should have seen, that Crossing in 
ali probability would be blocked by 
automobiles passing on other side of 
Crossing, and that he would either 
have to stop or move slowly to avoid 
automobiles, and contlnued across 
track when streetcar was only slx 
hundred seventy feet away, was held 
negligent, precluding recovery for 
collision.—Virginia Elee. & Power 
Co. V. Ford, 186 S.B, 84, 166 Va. 619. 

57. Cal.—Glickman v. Pacific Elee. 
Ry. Co., 129 P.2d 132, 64 Cal.App.2d 
464—McHugh v. Market St Ry. Co., 
85 P.2d 467, 29 Cal.App.2d 737. 

Mo.—Smith V. East St. Louis Ry. Co., 
App., 152 S.W.2d 204. 

Pa.—Leaman Transp. Corp, v. Phil¬ 
adelphia Transp. Co., 57 A.2d 889, 
358 Pa. 626—^Boyle v. Lehigh Val¬ 
ley Transit Co., 27 A.2d 682, 150 
Pa.Super. 86 . 

60 C.J. p 512 note 24. 

Tractor driver who proceeded to 
cross intersection at rate of seven 
miles per hour after having seen 
streetcar three hundred feet distant 
approaching at rate of twenty-flve to 
thirty miles per hour, and whose 
tractor was struck hy streetcar, was 
contributorily negligent as matter of 
law in view of undisputed physlcal 
faets.—Robards v. Kansas City Pub¬ 
lic Service Co., 125 S.W.2d 891, 233 
Mo.App. 962. 
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noUvithstanding concurringf negligence on the part 
of the servants of the company,58 unless they act 
willfully or wantonly, as discussed supra § 211, or 
fail to exercise reasonable care to avert the accident 
after discovering the driver^s perii, as discussed in¬ 
fra § 288. 

The above rules have been applied to the driver of 
a vehicle where he carelessly or negligently at- 
tempts to drive across ahead of a car which he sees 
or hears approaching in dangerous proxiniit3’,59 or 
which by the exercise of ordinary care he could 
see or hear so approaching, as discussed infra § 
279 c (1), or where he suddenly and without wam- 
ing turns his horse, team, or vehicle across the track 
directly in front of an approaching car,®o or where 
he crosses the tracks when an approaching car 
which he has seen is about to make a tum.^i The 
fact that a Street railway maintains an automatic 
warning signal does not absolve a motorist from 
exercising reasonable care on Crossing the tracks.®- 


Where a funeral procession Crossing or turning at 
an intersection has the right of way over street- 
cars, the individual drivers of the vehicles in the 
procession are not relieved from exercising ordinary 

care.® 3 

On the other hand, only ordinarj", and not extra- 
ordinary, care is required and the degree of cau- 
tion required with respect to Street raihvays is not 
the same as that required as to railroad crossings, 
since streetcars do not have such a paramount right 
to the use of the Street as to have an exclusive right 
of way there.®® Accordingly, if a driver, in at- 
tempting to cross a streetcar track, exercises what 
under the circumstances is reasonable and ordinary 
care, he may recover for injuries received through 
the negligence of the Street railroad company.®® 
Unless his view is obstructed, as discussed infra 
§ 279 d, it is not negligence for him to attempt to 
cross where there is no approaching car within 
view;®7 nor is it contributory negligence as a 


68 . La.—Commerclal Standard Ins. 
Co. V. Shreveport Rys. Co., App., 53 
So.2d 410. 

60 C.J. p 513 note 25. 

69. Cal.—Cate v. Fresno Tractlon 
Co., 2 P. 2 d 364, 213 Cal. 190—Glick- 
man v. Pacific Elee. Ry. Co., 129 
P.2d 132, 54 CaI.App.2d 454—Mc- 
Hugh V. Market St. Ry. Co., 85 P.2d 
467, 29 Cal.App.2d 737—Rasmussen 
V. Fresno Traction Co., 32 P.2d 
1091, 138 Cal.App. 540. 

lowa.—^Dunham v. Des Moines Ry. 
Co., 35 N.'W.2d 678, 240 lowa 421. 

Lia.—Commerclal Standard Ins. Co. v. 
Shreveport Rys. Co., App., 53 So.2d 
410—Moch V. Shreveport Rys. Co., 
App., 41 So,2d 741. 

Md.—Bearings Service Co. v, Balti- 
more Transit Co., 77 A.2d 779— 
Baltimore Transit Co. v. Revere 
Copper & Brass, 72 A.2d 4, 194 Md. 
611—Rumbley v. Baltimore Trans¬ 
it Co.. 69 A.2d 806. 194 Md. 164— 
Girton V. Baltimore Transit Co., 65 
A.2d 329. 192 Md. 671. 

Mo.—Smith v. East St Louis Ry. 
Co., App., 152 S.W.2d 204. 

Pa.—^Reinhard v. Lehlgh Valley 
Transit Co., 6 A.2d 96, 334 Pa. 343 
—Wiley V. Philadelphia Transp. 
Co., 49 A.2d 865, 160 Pa.Super. 5— 
Boyle V. Ijehigh Valley Transit Co., 
27 A.2d 682, 160 Pa.Super. 86 — 
Sklaroff v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 237. 

60 C.J. p 512 note 21. 

Pavorahle taraffle signal 
Motorist who crossed trolley 

tracks, although she was aware that 

speed of trolley car approaching 

down grade thirty or forty feet away 


at rate of fifteen or twenty miles per 
hour was being increased instead of 
reduced and that trolley car was not 
controlled by traffic signals, was 
guilty of contributory negligence as 
matter of law, even though motorist 
was proceeding in accordance with 
traffic light at intersection.—MeCra- 
ley v. George, 38 A2d 360, 155 Pa. 
Super. 116. 

After stopping 

Mich.—Miller v. City of Detroit, De¬ 
partment of Street Railways, 14 N. 
W.2d 514, 308 Mich. 611. 

Neb.—Dale v. Omaha & Council 
Bluffs St. Ry. Co., 48 N.W.2d 380, 
154 Neb. 434. 

60- La,—^Washington v. New Orleans 
Public Service, App., 162 So. 213. 
Md.—Bearings Service Co. v. Balti¬ 
more Transit Co., 77 A.2d 779— 
Gross V. Baltimore Transit Co., 64 
A.2d 147, 192 Md. 278. 

Ohlo.—Lake Shore Electric Ry. Co. v. 
Kellar, 168 N.E. 853. 33 Ohio App. 
214. 

60 C. J. p 512 note 23. 

61. Pa.—Bahan v. Pittsburgh Rys, 
Co., 179 A. 802, 118 Pa.Super. 569. 

One-way Street becoming two-way 
Street 

Chauffeur driving on north side of 
eastbound one-way street, who was 
Crossing intersection diagonally to 
reach south side of Street beyond 
intersection at which point Street be- 
car. 3 two-way, and who crossed 
streetcar tracks at time when west- 
bound car was making turn to pro- 
ceed south on intersecting Street and 
was only ten to fifteen feet away, and 


who had observed moving streetcar 
continuously from point one hundred 
flfty feet distant to point of collision, 
was held contributorily negligent, 
precluding recovery by his employer 
for injuries sustalned in accident.— 
Bahan v. Pittsburgh Rys, Co., 179 A. 
802, 118 Pa.Super. 569. 

62. Ohio.—Columbus, Delaware & 
Marion Electric Co. v. O^Day, 176 
N.E. 569, 123 Ohio St. 638. 

Failure of autoxnatie signal main- 
tained by Street railway to operate 
was held not implied invitation to 
traveler to cross.—Columbus, Dela¬ 
ware & Marion Electric Co. v, 0’Day, 
supra. 

63. Pa.—Davis v. Pittsburgh Rys. 
Co., 194 A. 402, 128 Pa.Super. 393. 

64. lowa.—Deiling v. Des Moines 
Ry. Co., 251 N.W. 622, 217 lowa 
687. 

65. 111.—Hili V. Richardson, 281 111. 
App. 75. 

66 . Kan.—^Leonard v. Kansas City 
Public Service Co., 204 P.2d 760, 
167 Kan. 51. 

60 C.J. p 510 note 11. 

67- Mich.—^Reichle v. Detroit United 
Ry., 168 N.W. 972. 203 Mich. 276. 

Car lacVing headiight 
Motorist would have right to pro- 
ceed into intersection if, when start- 
ing into intersection, she could not 
reasonably see or know of approach 
of streetcar by reason of want of 
headiight or signal and by obstruc- 
tion of her view created by glaring 
lights.—^Deiling v. Des Moines Ry, 
Co., 251 N.W. 622, 217 lowa 687. 
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matter of law to attempt to drive across in front 
of or between standing cars.®^ Moreover, it is not 
ordinarily contributory negligence per se, or as a 
matter of law, for him to drive his vehicle on a 
Street railroad track in an attempt to cross in front 
of an approaching car,®® at least where the circum- 
stances are such that he has reasonable grounds for 
, believing, or it would appear to an ordinarily pru- 
dent person, that he can cross in safety, if both he 
and the persons in charge of the car act with reason¬ 
able regard to the rights of each other,*^® or where 
he has ample time to cross when he starts to do so, 
but is delayed in Crossing by some intervening agen- 
cyJl 

Miscalculation, A driver has no right to calcu¬ 
late close chances,'^^ or speculate on the chances,*^® 
of Crossing a track ahead of a streetcar; and a 
recovery of damages is precluded where he miscal- 
culates time, distance, or speed and then attempts 
to cross.'^^ Accordingly, an honest belief of a mo- 
torist that he can cross an intersection before an 
approaching streetcar will reach it will not excuse 
his negligence in so attempting;*^® but absolute ac- 
curacy of judgment is not required.*^® 

U-turn, Under a statutory provision to that ef- 
fect, a motorist making a U-tum across streetcar 
tracks is required to exercise the highest degree of 
care for his own safety and the safety of others;^*^ 
and the making of such a turn across the tracks 


in front of a car rapidly approaching which could 
have been seen had the motorist looked is contribu¬ 
tory negligence as a matter of law.*^® 

Streetcar Crossing intersection. Under some stat- 
utes or ordinances it is negligence for a driver to 
proceed on or across car tracks in front of a street¬ 
car which has started to cross an intersection.'^® 
However, it has been held that such a provision 
does not apply to an intersection where traffic is 
controlled by traffic signals.®® 

§ 279. - Duty to Stop, Look, and Listen 

a. General rule 

b. Stopping or waiting 

c. Looking and listening 

d. Where view or hearing obstructed 

a. General Eule 

The “stop, look, and listen rule” applies to drivers 
of vehicles at crossings of suburban or interurban rail- 
roads In the country, but does not apply, at least not to 
the same extent, to trolley crossings In City streets. 

While the “stop, look, and listen rule” applied in 
railroad cases, as discussed in Railroads §§ 772- 
790, has been held not to apply to drivers of 
vehicles at trolley crossings in city streets,®^ at 
least not to the extent that it is imposed on travelers 
in other cases,the rule does apply to the Cross¬ 
ing of an electric suburban or interurban railroad 
in the country,®® and has been held to be applicable 


68 . Mo,—WaJker v. St. Louls, etc., 
R. Co., 80 S.W. 282, 106 Mo.App. 
321. 

N.T.—^McGurgan v. New Tork City R. 
Co., 106 N.T.S. 201, 121 App.Div. 
S19. 

68 . Mo.—Hali v. St. Louls, etc., R. 
Co., 101 S.W. 1137, 124 Mo.App. 
661. 

60 C.X p 510 note 15. 

70. lowa.—Dunham v. Des Molnes 
Ry. Co., 36 N.W.2d 678, 240 lowa 
421. 

Md.—^Rumbley v. Baltimore Transit 
Co., 69 A.2d 806, 194 Md. 164—Gir- 
ton V. Baltimore Transit Co., 66 A. 
2d 329, 192 Md. 671. 

Pa.—^Delmer v. Pittsburgh Rys. Co., 
34 A.2d 602, 348 Pa. 147—^Hoffman 
V. Georffe, 38 A.2d 604, 155 Pa.Su- 
per. 601—Shannon v. Philadelphia 
Rapid Transit Co., 175 A. 720, 115 
Pa.Super. 494—^Powell v. Pitts- 
burgh Rys. Co., 168 A. 369, 110 Pa. 
Super. 268. 

Va.—^Virffinia Elee. & Power Co. v. 

Wright, 196 S.E. 580, 170 Va. 442. 
60 C.J. p 610 note 16. 


71- Pa.—^Wilson v. North Side Trac- 
tion Co., 10 Pa.Super. 325. 

60 C.J. p 511 note 17. 

72- Conn.—McKeon v. Connecticut 
Co., 75 A. 139, 83 Conn. 53. 

73. Utah.—Goan v. Ogden, L. & I. 
Ry. Co., 169 P. 949, 51 UtaJi 286. 

74. Ky.—^Louisville Ry. Co. v. Bas¬ 
ier, 248 S.W. 1027, 198 Ky. 600. 

60 C.J. p 613 note 30. 

75. Md.—Bearings Service Co. v. 
Baltimore Transit Co., 77 A.2d 779 
—Girton v. Baltimore Transit Co., 
65 A.2d 329, 192 Md. 671. 

76. Pa.—^Brungo v. Pittsburgh Rys. 
Co., 200 A. 893, 132 Pa.Super. 414. 

Estlmate of speed 
In motorisfs action for injuries re- 
ceived when automobile was struck 
by streetcar in front of which motor¬ 
ist attempted to pass in making left 
turn at intersection at which traflac 
light was in favor of motorist, the 
motorist was not required to estlmate 
the speed of the streetcar in miles 
i per houT in order to establish that 

422 


he was free from contributory negli¬ 
gence, the test being whether he act- 
ed as a reasonably prudent person 
would have acted under all the cir- 
cumstances.—Brungo v. Pittsburgh 
Rys. Co., supra. 

77- Mo.—^Hill V. St. Louls Public 
Service Co., 64 S.W.2d 633. 

78. Mo.—Hili V. St. Louls Public 
Service Co., supra. 

79- Tex,—^Havins v. Dallas Railway 
& Terminal Co., Civ.App., 130 S.W. 
2d 878, error refused. 

80. Ind.—^Indlanapolis Rys. v. Eoyd, 
63 N‘.E.2d 762, 222 Ind. 481, rehear- 
ing denied 54 N.E.2d 272, 222 Ind. 
481. 

81- Cal.—Martz v. Pacific Electric R. 
Co., 161 P. 16, 31 CaLApp. 592. 

82. Ind.—^Brooks v. Munde, etc., 
Tract. Co„ 96 N.E. 1006, 176 Ind. 
298. 

83. Cal.—^Rasmussen v. Fresno 
Traction Co., 69 P.2d 617, 15 Cal. 

i App.2d 356—^Rasmussen v. Fresno 
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even within dty limits when streetcar tracks are 
separated from the traveled way of the Street or 
highway.** However, where traffic signals at the 
intersection are in favor of the driver, and against 
the streetcar, the driver is not required to stop, 
look, and listen before Crossing the intersection.*® 

b. Stopping or Waiting 

Under some circunnstances the driver of a vehicle 
must stop and wait for a streetcar to pass before Cross¬ 
ing the track, but there is no invariabie rule requiring 
him to stop under a1| circumstances. 

Under some circumstances it is the duty of a 
driver to stop® 6 and wait for a car to pass,®” be¬ 
fore attempting to cross the track, and under such 
circumstances his failure to stop constitutes con- 
tributory negligence.®® 

On the other hand, except in a few jurisdictions,®^ 
there is no fixed, absolute, arbitrary, and invariabie 
rule that a driver must, under all circumstances, 
stop before attempting to cross a Street railroad 
track.90 Also, he is not bound or required to wait 
merely because a car is in sight,®^ if he has a rea- 
sonable time to cross, particularly where the traf¬ 


fic signal is in the motorist’s favor,or the car is 
such distance from him that, as a prudent person, 
he believes that he has ample time to cross.®^ 

Stopping in safe place, Where the circumstances 
are such as to make it his duty to stop, the driver of 
a vehicle must stop in a safe place.®^ 

c. Lookiiig and Lisfcening 

(1) In general 

(2) Time, place, distance, and direction 

(3) Looking and listening again or con- 

tinuously 

(1) In General 

The driver of a vehicle shouid use ordinary care to 
look and listen for approaching streetcars before at¬ 
tempting to cross streetcar tracks; but this is not gen- 
erally regarded as an absolute duty. 

Ordinary care for his own protection requires a 
driver to exercise such precaution and diligence to 
look and listen for approaching cars before he at- 
tempts to cross a Street railroad track as an ordi- 
narily prudent person would exercise under the same 
or similar circumstances,®® even where the traffic 


Traction Co., 32 P.2d 1091, 138 Cal. 
App. 540. 

Pa.—Scholl V, Philadelphia Suburban 
Transp. Oo., 51 A.2d 732, 356 Fa. 
217. 

52 C.J. p 304 note 99. 

The puTPose of the xnle is to cause 
motorist to become aware of any pos- 
sible dangrer which might exist from 
the fact that an interurban car or 
train was approaching" and in close 
proximity.—-Wright v. Los Angeles 
Ry. Corp., 93 P.2d 135, 14 Cal.2d 168. 

84. Md.—Gross v. Baltlmore Transit 
Co., 64 A.2d 147, 192 Md. 278—Craw- 
ford V. Baltimore Transit Co., 68 
A.2d 680, 190 Md. 381. 

85. Va.—^Virginia Elee. & Power Co. 
V. Holland, 37 S.E,2d 40, 184 Va. 
893. 

86. Md.—^Fox V. Baltimore Transit 
Co., 71 A.2d 470, 194 Md. 403. 

60 C.J. p 515 note 49. 

87- La.—Greer v. New Orleans R., 
etc., Co., 9 La.A„ Orleans, 86. 

Md.—Fox V. Baltimore Transit Co., 
71 A.2d 470. 194 Md. 403. 

Xaowledge of 8treetcar’s rlght of 
•way 

It has been held that the driver of 
an automobile is charged with knowl- 
edge of a streetcar’s preferentlal 
right of way.—Landfair v. Capital 
Transit Co., 165 F.2d 255, 83 U.S.App. 
D.C. 60. 


88. Pa.—Reinhard v. Lehigh Valley 
Transit Co., 6 A,2d 96, 334 Pa. 343. 

60 C.J. p 515 note 51. 

Frooeeding slowly nntil struofc 
Truck driver who, having allegedly 
seen - motorman of trolley car ap¬ 
proaching from left make prepara- 
tions to stop, proceeded slowly into 
intersection, with resuit that right 
front of car and left front of truck 
met, was held contributorily negli- 
gent.—Augustine v. Philadelphia 

Kapid Transit Co., 181 A. 378, 119 Pa. 
Super. 577. 

89. La.—^Blank v. St. Charles St. R. 
Co., 1 La,A., Orleans, 291. 

Puerto Rico.—Morales v. Puerto Rico 
Ry., Light & Power Co., 27 Puerto 
Rico 704. 

90. lowa.—^Dunham v. Des Moines 
Ry. Co., 35 3Sr.W.2d 578, 240 lowa 
421. 

Md.—^Rumbley v. Baltimore Transit 
Co., 69 A.2d 806, 194 Md. 164. 

Mo.—Kalbfell v. Wells, App., 49 S.W. 
2d 247. 

Pa.—0’Connor v. Philadelphia Subur¬ 
ban Transp. Co., 66 A.2d 818, 362 
Pa. 404—^Leaman Transp. Corp. v. 
Philadelphia Transp. Co., 67 A.2d 
889, 358 Pa, 625—^Boyle v. Lehlgh 
Valley Transit Co., 27 A.2d 682, 
150 Pa.Super. 86—Rea v. Pitts- 
burgh Rys. Co., 22 A.2d 68, 146 Pa. 
Super. 251, affirmed 25 A.2d 730, 
344 Pa. 421. 

60 C.J. p 515 note 53- 
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91. Kan.—^Moore v. Kansas City R, 
Co.. 196 P. 430, 108 Kan. 503. 

60 C.J. p 516 note 54. 

92. Pa.—^Plounders ▼, Southern 

Pennsylvania Traction Co., 124 A. 
323, 280 Pa. 85—McCraley v. 

George, 38 A.2d 360, 155 Pa.Super. 
116—Shannon v. Philadelphia Rap- 
id Transit Co., 175 A. 720, 115 Pa. 
Super. 494. 

93. Pa.—^Brungo v. Plttsburgh Rys. 
Co., 200 A. 893, 132 Pa.Super, 414. 

94w Pa.—Dopler v. Pittsburgh Rys. 
Co.. 160 A. 592, 307 Pa. 113—Wesch- 
ler V. Buffalo & Lake Erle Trac¬ 
tion Co., 143 A. 119, 293 Pa. 472 
—^Hoffman v. George, 38 A.2d 504, 
155 Pa.Super. 501. 

95. Mo.—Guffey v. Harvey, App., 179 
S.W. 729. 

Pa-—^Bready v. Philadelphia Rapid 
Transit Co., 68 Pa. Super. 298. 

96. Ala.—Harrison v. Mobile Light & 
Railroad Co., 171 So. 742, 233 Ala. 
393. 

lowa.—Crull v. Des Moines Ry. Co., 
250 N.W. 905, 217 lowa 83. 

Md.—Ford v. Baltimore Transit Co., 
85 A.2d 474—Baltimore Transit 
Co. V. Lewis, 199 A. 879, 174 Md. 
618. 

Minn.—Syck v. Duluth St. R. Co., 177 ‘ 
N.W. 944, 140 Minn. IIS. 

Ohio.—Grove v. City Ry. Co., 64 N; 
E.2d 429, 78 Ohio App. 37. - ' 
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signals are in his favor,^7 at least where the motorist 
knows that streetcars are being operated at such 
Crossing and he is guilty of contributory negli- 
gence precluding a recovery of damages where he 
attempts to cross when a car is approaching in 
dangerous proximity and, by reason of his failure 
to exercise ordinary and proper care in looking or 
listening, he does not discover it in time to avoid a 
collision.®® This is true unless the servants of the 
company are guilty of willful or wanton negligence, 
as discussed supra § 211, or fail to exercise due care 
after discovering the driver*s perii to avoid injuring 
him, as discussed infra § 288. 

On the other hand, a driver is required to exer¬ 
cise only ordinary,! and not extraordinary,^ care - 


in looking and listening; and, if he has his horse, 
team, or vehicle under control, as discussed supra 
§ 278, and exercises every reasonable effort to 
ascertain whether a car is approaching before he 
attempts to go across the tracks, he is not guilty 
of contributory negligence, notwithstanding he fails 
to see the car in time to avoid being injured.3 In- 
deed, in a number of jurisdictions, there is no ab¬ 
solute rule of law that a driver must, under all cir- 
cumstances, look and listen for an approaching car 
before attempting to cross the track of a Street rail- 
road,4 and it is not contributory negligence as a 
matter of law in all cases for him to fail to look and 
listen.5 However, in some jurisdictions he is bound 
to look and listen;® and in other jurisdictions he 


Pa.—0’Connor v. Philadelphia Subur- 
ban Transp. Co.. 66 A.2d 818» 362 
Pa. 404—Leaman Transp. Corp. v. 
Philadelphia Transp. Co., 57 A.2d 
889, 358 Pa. 625—Carden v. Phil¬ 
adelphia Transp. Co., 41 A.2d 667, 
351 Pa. 407—^Dopler v. Pittsburgh 
Rys. Co., 160 A, 692, 307 Pa. 113 
—^Rea v. Pittsburgh Rys. Co., 22 
A.2d 68. 146 Pa.Super. 251, afflrmed 
25 A.2d 730, 344 Pa. 421—Davis v. 
Pittsburgh Rys. Co., 194 A. 402. 128 
Pa.Super. 393—Goldflne & Brenner 
V. Philadelphia Rapid Transit Co., 
181 A. 614, 119 Pa.Super. 681—^Pow- 
ell V. Pittsburgh Rys. Co„ 168 A. 
369, 110 Pa,Super. 268—^Appenzeller 
V. Philadelphia Rapid Transit Co., 
163 A. 887, 107 Pa.Super. 319—Gal- 
lagher v. Philadelphia Rapid Trans¬ 
it Co.. 157 A. 321, 103 Pa.Super. 
232. 

60 C.J. p 513 note 32. 

Duty of occupant other than driver 
of vehicle to look and listen see 
infra § 282 a. 

TJnfanfllliar Crossing 
Motorist Corning on a Street rallway 
Crossing wlth which he was entirely 
unfamlllar was required to take every 
reasonable opportunlty to look and 
listen,—Cash v. Los Angeles Ry. Cor¬ 
poration, 45 P.2d 280, 6 Cal.App.2d 
738. 

Fellow employee dlreoting xnovements 

The presence of a fellow employee* 
in the Street dlrectlng his movements 
does not relleve a motorist of the 
duty to look for streetcars.—^Appen- 
zeller v. Philadelphia Rapid Transit 
Co.. 163 A. 387, 107 Pa,Super. 319. 

97- Pa.—^Brungo v. Pittsburgh Rys. 
Co., 200 A. 893, 132 Pa.Super. 414. 

Slgnal as. gnalifled penuisslon to go 
It has been held that a green or 
"go" trafflc signal is merely a quaJ- 
ifled permission to a motorist to pro- 
ceed lawfully and carefully, and does 
not relleve him of the duty to look^ 


for a streetcar approaching on an In- 
tersecting Street.—Brungo v. Pitts¬ 
burgh Rys. Co., 200 A. 893, 132 Pa. 
Super. 414. 

98. Mo.—Hili V. St Louis Public 
Service Co., 64 S.W.2d 633. 

Neb.—^Dale v. Omaha & Council Bluffs 
St Ry. Co., 48 N.W.2d 380, 154 Neb. 
434. 

Tex.—Gross v. Dallas Rallway & 
Termlnal Co„ Civ.App., 131 S.W. 
2d 113, error dlsmissed, judgment 
correct 

99- Cal.—Cate ▼. Fresno Traction 
Co., 2 P.2d 364, 213 Cal. 190—Mc- 
Hugh v. Market St. Ry. Co., 86 P. 
2d 467, 29 Cal.App.2d 737. 
lowa.—Crull v. Des Moines Ry. Co., 
250 N.W. 905, 217 lowa 83. 

Md.—^Baltlmore Transit Co. v. Revere 
Copper & Brass, 72 A.2d 4, 194 Md. 
611—^United Rys. &! Electric Co. 
of Baltimore v. Sherwood Bros., 
167 A. 280, 161 Md. 304. 

Minn.—Geldert v. Boehland, 274 N. 
W, 246, 200 Minn. 332, motion de- 
nied 275 N.W. 299, 200 Minn. 332. 
Mo.—^Parkvllle Milling Co. v, Mass- 
man, App,, 83 S.W.2d 128. 

Neb.—^Dale v. Omaha & Council Bluffs 
St Ry. Co., 48 N.W.2d 380, 154 Neb. 
434. 

Ohio.—Grove v. City Ry. Co., 64 N.E. 

2d 429, 78 Ohio App. 37. 

Pa.—^Leaman Transp. Corp, v. Phil¬ 
adelphia Transp. Co., 57 A.2d 889, 
358 Pa. 625—-Moore v. Erie Rys. 
Co., 162 A. 812, 308 Pa. 573—^Pavaz- 
zo V. Philadelphia Transp. Co., 82 
A.2d 538, 169 Pa«Super. 433—Boyle 
v, Lehlgh Valley Transit Co., 27 
A.2d 682, 150 Pa.Super. 86—Sharpe 
V. Philadelphia Rapid Transit Co.. 
167 A. 370, 103 Pa.Super. 357— 
Porter v. Philadelphia Suburban 
Transp. Co., Com,Pl., 28 Del.Co. 581. 
R.I.—^Lebrun v, United Electric Rys. 

Co., 169 A. 699, 54 R.I. 64. 

Va.—Virginia Electric & Power Co. v. 
Vellines, 176 S.B. 35, 162 Va. 671 


—Virginia Electric & Power Co. v. 
Bennett, 159 S.E. 93, 156 Va. 910. 
W.Va.—Casto v. Charleston Transit 
Co., 200 S.E. 841, 120 W.Va, 676. 
60 C.J. p 513 note 33. 

Subseqnent efforts as no ezonse 

If motorist, through carelessness, 
was not aware of danger of colllding 
with streetcar untll it was too late to 
avoid it then any effort thereafter 
made to avoid colUsion would not 
avall as an excuse for such careless¬ 
ness in gettlng Into danger.—Wilker- 
son V. Cummings, 58 N.E.2d 280, 324 
111, App. 331. 

1. lowa.—^Deiling v. Des Moines Ry, 
Co., 251 N.W. 622, 217 lowa 687. 

60 C.J. p 614 nbte 36. 

2. lowa.—Deiling v. Des Moines Ry. 
Co., supra. 

60 C.J. p 514 note 37. 

3. lowa.—Stanley v. Cedar Rapids, 
etc., R. Co., 93 N.W. 489, 119 lowa 
526. 

60 C.J. p 514 note 39. 

Streetcar wlthont headllght 
Motorist would not be negllgent in 
Crossing intersectlon at night If mo¬ 
torist stopped twenty-six feet away. 
from intersectlon and did not see 
streetcar which was one hundred 
seventy feet away and did not have 
headllght.—^Deiling v. Des Moines 
Ry. Co., 251 N.W. 622, 217 lowa 687. 

4. Okl.—Flanagan v. Oklahoma Ry. 
Co.. 206 P.2d 190, 201 Okl. 362. 

Pa.—^Boyle v, Lehlgh Valley Transit 
Co., 27 A.2d 682, 150 Pa.Super. 86. 
60 C.jr. p 514 note 40. 

5. N.J.—^Dennis v, North Jersey St. 
R. Co., 45 A 807, 64 N.LLaw 439. 

60 C.J. p 515 note 41. 

8. N.C.—^Lindley v. Pries Mfg. & 
Power Co., 69 S.E. 274, 153 N.a 
394. 

60 C.J. p 615 note 42. 
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is under an absolute and imperative duty to look.^ 

Tracks curving in front of vehicle, A motorist 
should maintain a reasonable alertness in looking in 
the direction from which danger is to be anticipated, 
as where the streetcar tracks turn left in front of 
the course of the automobile;® but the motorist’s 
ignorance of the presence of tracks and his in- 
ability to see them because of darkness are factors to 
be taken into consideration in determining whether 
he was guilty of contributory negligence.® 

Vehicle turning to cross tracks. It is the duty of 
a person driving along a Street, before turning to 
cross streetcar tracks, to use reasonable care to 
ascertain whether or not a car is approaching,io 
especially where the attempt to cross is made in the 
middle of a block or at any place other than a 
regular Crossing and he is guilty of contributory 
negligence where he suddenly tums his team or 
vehicle across the tracks without properly looking or 
listening for an approaching car.^^ However, where, 
after a streetcar passes a driver, he turns to cross 
the Street behind the car, no negligence is attribu- 
table to him in not looking to see if the car is 
backing.i® 

U-turns, A motorist attempting a U-turn has 
the duty to look for oncoming vehicles including 
streetcars.^^ 


Funeral procession, WTiere a funeral procession 
Crossing or turning at an intersection has the right 
of way over streetcars, the individual drivers of the 
vehicles in the procession have the duty of looking 
before entering on the tracks.^® 

(2) Time, Place, Distance, and Direction 

The driver of a vehicle approaching a Crossing of 
Street raiiroad tracks should look and llsten at such time 
and place as make the looking and listening effective; 
and he should look in both directions and for such dis* 
tance as will enable him to determine whether he may 
safeiy attempt to cross. 

It is the duty of the driver of a vehicle approach¬ 
ing a Street raiiroad Crossing to look and listen at 
such time and place and in such manner as will make 
the looking and listening effective and he should 
look and listen at such a point that he can stop 
if necessary to avoid a collision.^"^ In some juris- 
dictions it is declared that the law does not require 
a driver to look and listen at any particular time^® 
or place,^® but in other jurisdictions a driver is re- 
quired to look immediately before entering on the 
track,®® or, in other words, at the last moment of 
opportunity before passing from the zone of safety 
into the zone of danger.®^ Moreover, when Crossing 
a double line of tracks the motorist must look for 
approaching streetcars at the entrance of each track 
before he attempts to cross it.22 

Looking when first entering the Street is insuflS- 


7- Pa.—^Lessig v. Readlng Transit 
& Light Co.. 113 A. 381, 270 Pa. 
299. 

60 C.J. p 515 note 43. 

8 . Md.—^Ford v. Baltimore Transit 
Co., 86 A.2d 474. 

9. Cal.—^Vincent v. Los Angeles 
Transit Lines, 183 P.2d 713, 81 Cal. 
App.2d 195. 

10. Md.—^Bearings Service Co. v. 
Baltimore Transit Co., 77 A.2d 779. 

Va.—^Lynchburg Tracti on & Light Co. 
V. Garbee, 164 S.B. 391, 158 Va. 
656. 

W.Va.—Casto v. Charleston Transit 
Co.. 200 S.E. 841, 120 W.Va, 676. 

60 O.J. p 515 note 44. 

11. Mich.—Fritz v. Detroit Cltizens' 
St. R. Co., 62 N.W. 1007, 105 Mich. 
50. 

19. Md.—^Lewis v, Baltimore Trans¬ 
it Co., 66 A.2d 686, 193 Md. 366. 
Va.—^Lynchburg Traction & Light 
Co. V. Garbee, 164 S.B. 391, 158 Va, 
656. 

60 C.J. p 515 note 46. 


13. 111.—Central R. Co. v. Knowles, 
93 Ill.App. 5S1, affirmed 60 N.B. 829, 
191 111. 241. 

14. D.C.—^Landfalr v. Capital Transit 
Co., 165 F.2d 255, 83 U.S.App.D.C. 
60. 

15. Pa.—^Davls v. Pittsburgh Rys. 
Co., 194 A 402, 128 Pa.Super. 393. 

16. Cal.—Pacheco v. Southern Pac. 
Co., 19 P.2d 251, 129 Cal.App. 610. 

Ohio.—Grove v. City Ry. Co., 64 N. 

E.2d 429, 78 Ohio App. 37. 

Pa,—^Robb V. West Penn Rys. Co., 
Com.Pl., 29 West.L.J. 43. 

W.Va.—Casto v. Charleston Transit 
Co., 200 S.B, 841, 120 W.Va, 676. 

17. Mich.—Colborne v. Detroit Unit¬ 
ed Ry., 143 N.W. 32, 177 Mich. 
139. 

Ohio.—Columbus, Delaware & Marion 
Electric Co. v. 0’Day, 176 N.B. 
569, 123 Ohio St. 63S. 

18. Or.—Lane v. Portland Ry., Light 
& Power Co., 114 P. 940, 58 Or. 
364. 

19. Ind.—Union Traction Co. v. 
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Moneyhun, 136 N.B. 18, 192 Ind. 
2SS, 28 A.L.R. 211. 

60 C.J. p 516 note 58. 

20. Pa.—O^Connor v. Philadelphia 
Suburban Transp. Co., 66 A.2d 818, 
362 Pa. 404—Leaman Transp. Corp. 
V. Philadelphia Transp. Co.. 57 A 
2d 889, 358 Pa. 625—Carden v. Phil¬ 
adelphia Transp. Co., 41 A.2d 667, 
351 Pa. 407—Augustine v. Philadel¬ 
phia Rapid Transit Co., 181 A 378, 
119 Pa.Super. 577—Sklarofl v. Phil¬ 
adelphia Rapid Transit Co., 100 Pa. 
Super. 237—^Brugh v. Philadelphia 
Suburban Transp. Co., Com.Pl., 33 
Del.Co. 131—^Robb v. West Penn 
Rys. Co., Com.Pl.. 29 WestL.J. 43. 

60 C.J. p 516 note 59. 

21. Wis,—Goldmann v. Milwaukee 
Electric R.. etc., Co., 101 N.W. 384, 
123 Wis. 108. 

60 C.J. p 516 note 60. 

22. Pa.—Carden v. Philadelphia 
Transp. Co., 41 A.2d 667, 351 Pa. 
407—^Davis v. Pittsburgh Rya Co., 
194 A. 402, 128 Pa.Super. 393— 
Widson V. Philadelphia Rapid 
Transit Co.. 172 A 164, 113 Pa. 
Super. 168. 
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.jcient care,23 as is also looking half a block before 
ifeaching the crossing.24 Also, it is contributory 
negligence to fail to look within two minutes before 
attempting to cross,25 or when within fifteen^s or 
even sixty27 feet of the Crossing; and under the 
circumstances the failure of a driver to see a car 
until it is within twenty feet of him may be con¬ 
tributory negligence.28 So, also, it is negligence to 
delay looking until it is no longer possible to avoid 
a collision with the approaching car,23 as when the 
,horse, team, or vehicle, or part thereof, is actually 
on the track.30 However, a driver is not required 
to look, over or beyond walls for cars brought out 
of.sheds or bams.3i 

Direction. In exercising ordinary and reasonable 
care, a driver should ordinarily, when he has an 
opportunity for doing so, look along the track in 
both directions;22 and his failure to look in the- 
direction from which a car is approaching is con¬ 
tributory negligence where, if he had looked in 
that direction, he might have discovered and avoided 
the car.23 


Distance. He is bound to view the tracks for, 
and only for, such distance as will enable him^ 
as a reasonably prudent man, to determine wheth- 
er he may safely attempt to cross.34 The prob- 
able,35 lawful,36 and reasonable37 speed of a car is 
to be taken into consideration in determining the 
distance he should look. 

(3) Looking and Listening Again or Con- 
tinuously 

The duty of a driver to look and listen continues until 
he reaches the track, and, where his observation was 
made some distance from the track, he should look and 
listen again Just before Crossing. 

The duty of a driver to look and listen for ap¬ 
proaching cars before attempting to cross a Street 
railroad track continues,^® as far as possible under 
the circumstances,23 generally until he reaches the 
track.40 Where he has looked and listened at some 
distance from the point of Crossing, he should look, 
or look and listen, again just before driving onto 
the tracks and he is guilty of contributory neg¬ 
ligence precluding recovery,^^ gome instances as 


5^3. Pa.—^Burke v. Union Traction 
Co.. 48 A. 470, 198 Pa. 497—Woom- 
er V. Altoona & Logan Valley Elec¬ 
tric Ky. Co., 80 Pa,Super, 261. 

A N.Y. —^Enders v. Brooklyn Union 
EI, R. Co., 115 N.Y.S. 165, 131 App. 
Div, 170. 

111.—^Ashland Auto Garage v. 
Chicago Rys. Co., 183 111.App. 207. 

.06.' OOhn.—Glanotta v. New York, N. 
H. & H, R. Co., 120 A. 660, 98 Conn. 
743. 

,271. Mich.—^Puffer v. Muskegon Trac- 
itlon & Elghting Co., 139 N.W. 19, 
17,3 Mick. 193. 

28. Colo.—Colorado Sprlngs & I. Ry.’ 
Co. V. Cohun, 180 P. 307, 66 Colo. 
149. 

29. lowa.—Glessner v. Waterloo, C. 
P. & N. Ry. Co., 249 N.W. 138, 260 
lowa 850. 

0. Pa.—Robbolatto v. Philadelphia 
Rapid Transit Co., 97 A. 691, 252; 
Pa. 470. 

oO C.J. p 51*6 note 63. 

31. Mo.—^Huber v. United Rys. Co. 
of St Loiiis, 189 S.W. 1163. 

32. Md.—^Baltimore Transit Co. v. 
Lewis, 199 A. '879, 174 Md. 618. 

60 C.J. p 518 note 80. 

33. Md.—^Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 618. 

60 C.J. p 618 note 81. 

Tallnre to look not. excnsed 
Pact that motorisfs attentlon was/ 


directed to streetcar approaching 
from opposite direction might ex- 
plaln conduct in being hit by another 
car but would not excuse negligence 
in undertaking to cross track without 
taking reasonable precaution.—Vir¬ 
ginia Electric & Power Co. v. Vellines, 
175 S.B. 35, 162 Va. 671. 

34. N.J.—Miller' v. Public Service 
Co-ordinated Transport 168 A. 409, 
111 N.J.Law 339. “ 

60 C.J. p 518 note 82. 

35. Mo.—^Voelker Products Co. v. 
United Rys. Co. of St. Louis, 170 
S.W. 832, 185 Mo.App. 810. 

36. lowa.—^Doherty v. Des Moines 
City Ry. Co., 121 N.W. 690, 144 
lowa 26. 

N.J.—Miller v. Public Service Co- 
ordlnated Transport, 168A. 409, 111 
N.J.Law 339. 

37. N.J.—Miller v. Public Service Co- 
ordinated Transport supra. 

38. Pa.—^Boyle v. Lehigh Valley 
Transit Co., 27 A.2d 682, 150 Pa. 
Super, 86—^Phillpsburg Beef Co. v. 
Pennsylvania R. Co., 100 Pa.Super. 
364. 

Va.—^Virginia Electric & Power Co. 
V. Mitchell, 164 S.E. 800, 169 Va. 
855, supplemented 167 S.E. 424, 
169 Va. 856. 1 
60 C.J. p 617 note 72. 

39. Pa.—Shannon v. Philadelphia 
Rapid Transit Co., 175 A. 720, 116 
Pa.Super. 494. 

40. Md.—^Downey v. Baltlmore 
.• Transit Co., IS A.2d 666—Bearings 


Service Co. v. Baltlmore Transit 
Co., 77 A.2d 779—Rumbley v. Bal- 
timore Transit Co., 69 A.2d 806, 194 
Md. 164—Gross v. Baltlmore Trans¬ 
it Co., 64 A.2d 147, 192 Md. 278— 
Crawford v. Baltlmore Transit Co., 
68 A.2d 680, 190 Md. 381—National 
Hauling Contractors Co. v. Balti- 
more Transit Co., 44 A.2d 450, 185 
Md. 168—^United Rys. & Electric 
Co. of Baltlmore v. Sherwood Bros., 
157 A. 280, 161 Md. 304. 

Pa.—^Moore v. Erle Rys. Co„ 162 A. 
812, 308 Pa. 573—Bradosky v. West 
Penn Rys. Co., Com.Pl., 28 West 
L.J. 69. 

60 C.J. p 517 note 73. 

41. Cal.—^Vilhauer v. Pacific Electric 
Ry. Co., 4 P.2d 960, 118 CalA.pp. 
240. 

60 C.J. p 617 note 74. 

Circumstances may regnlxe more 
thaa one satisfylngr look on part of 
motorlst before enterlng an Inter- 
section, in order to fulfill motorists 
duty of observation.—Ashworth v. 
City of Detroit 292 N.W. 345, 293 
Mich. 397. 

42. Cal.—Vilhauer v. Pacific Electric 
Ry. Co., 4 P.2d 960, 118 Cal.App. 
240. 

Md.—^Downey v. Baltlmore Transit 
Co., 78 A.2d 666—Crawford v. Baltl¬ 
more Transit Co., 58 A.2d 680, 190 
Md. 381. 

Pa.—^Davis v. Plttsburgh Rys. Co., 194 
A. 402, 128 Pa.Super. 393. 

Tenn.—Tapp v. Tennessee Electric 
Power Co., 9 Tenn.App. 632. 

60 C.J. p 517 note 75. 
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a matter of law,43 where, although he looks and 
listens at some distance from the track, he care- 
lessly and heedlessly attempts to cross without look- 
ing and listening again before going onto the track. 

On the other hand, a driver is not required to 
look constantly44 at ali points of his approach to 
the crossing.45 Accordingly, it has been held that, 
where at the time he looks, or looks and listens, 
along the track, and starts to drive across, he has 
reasonable grounds for believing that he can cross 
in safety, taking into consideration his distance from 
the track and the distance at which a car is ap- 
proaching, or could be seen approaching, if in sight, 
and the relative speed of his owm vehicle and that 
of the car under ordinary circumstances, he is not 
guilty of contributory negligence in attempting to 
cross without further looking or listening,46 par- 
ticularly where his progress across the track is 
interfered with by a diverting circumstance such as 
a defect or obstruction of which he had no knowl- 

edge.47 


d. Where View or Hearing Ohstructed 

Where the view or sound of approaching streetcars 
i$ obstructed, a driver shouid use increased care, and, 
where his view is obstructed he shouid resort to other 
means. 

If the view or sound of approaching cars is ob¬ 
structed, a driver shouid use increased care and 
caution, as to stopping, listening, or looking, in pro- 
portion to such condition;4S and where driver can- 
not rely on either sight or hearing for protection, 
as where a car is passing on a near-by parallel 
track,49 or his vision is obstructed and his vehicle is 
making a continuous noise,50 he shouid stop, rather 
than attempt to cross at that time. 

View ohstructed. The duty of a driver to look 
for approaching streetcars before attempting to 
cross a Street railroad track is not performed by 
looking from a point where the view is obstructed.5i 
In such case, he shouid look again^S from a place 
of safety where his view is unobstructed;53 and, if 
necessary, he shouid resort to other means,® 4 such 
as listening®® or, under other circumstances, listen- 


Strectoar Crossing' over to other track 
Motorisfs testimony that he did not 
see that only west streetcar track 
crossed railroad tracks did not ex¬ 
cuse him from responsihility for col- 
lislon with streetcar which had cross¬ 
ed over to such track.—Campbell v. 
Spokane United Rys, Co., 24 P.2d 
1068, 174 Wash. 347. 

43- lowa.—^Rosenberg v. Des Moines 
Ry. Co., 238 N.W. 703, 213 lowa 
152. 

Md.—^Rumbley v. Baltimore Transit 
Co., 69 A.2d 805, 194 Md. 611— 
Qirton v. Baltimore Transit Co., 
66 A.2d 329, 192 Md. 671. 

Mo.—State ex rei. Kansas City Pub¬ 
lic Service Co. v. Bland, 188 S.W. 
2d 650, 354 Mo. 79. 

44- Cal.—^Bate v. Dos Angreles Ry, 
Corp., 86 P.2d 856, 30 Cal.App.2d 
604. 

Conn.—Clark Dairy v. Peeley, 181 A. 
626, 120 Conn. 667. 

lowa,—^Rosenbergr v. Des Moines Ry. 

Co., 238 N.W. 703, 213 lowa 152. 

60 C.J. p 517 note 76. 

Soman impossibility 
The rule that motorist must look 
and continue to look in Crossing 
streetcar tracks does not reauire 
something humanly impossible; nor 
is it a rule requiring observance 
with universal uniformity or with 
mathematical precislon, since motor¬ 
ist is also under duty to look in oth¬ 
er dlrections.—^Hoffman v. George, 
38 A.2d 504, 155 Pa.Super. 501. 


Trafflc Ught in niotori8t*s favor 
Va.—^Virginia Blec. & Power Co. v. 
Holland, 37 S.E.2d 40, 184 Va. 893. 

45. Mo.—Pienleng v. Wells, 271 S. 
W. 62. 

60 C.J. p 517 note 77. 

46. Cal.—^Bate v. Los Angeles Ry. 
Corp.. 86 P,2d 856, 30 Cal.App.2d 
604. 

60 C.J. p 517 note 78. 

47. Mo.—Frank v. St. Louis Transit 
Co., 87 S.W. 88, 112 Mo.App. 496. 

17eoessity of manipnlating antomo- 
bilo choke was held not “diverting 
circumstance,** as regards contribu¬ 
tory negligence of driver of automo- 
bile struck by interurban car at pri¬ 
vate Crossing.—^Rosenberg v. Des 
Moines Ry. Co., 238 N.W. 703, 213 
lowa 152. 

48. 111.—^Little V. Illinois Terminal 
R. Co., 50 X.E.2d 123, 320 Ill.App. 
163. 

Mich.—^Ashworth v. City of Detroit, 
292 N.W. 345. 293 Mich. 397. 

60 C.J. p 518 note 85. 

49. Mass.—Saltman v. Boston EI. R. 
Co., 72 N.E. 950, 187 Mass. 243. 

Ohio.—Cincinnati Traction Co. v. 
Manning, 13 Ohio Cir.Ct,X.S., 306. 

50. Ohio.—Ohio Tract. Co. v- Smith, 
15 Ohio Cir.Ct.,N.S., 124. 

60 C.J. p 519 note 2. 

51. Cal.—^Pacheco v. Southern Pac. 
Co., 19 P.2d 251, 129 Cal.App. 610. 
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Ilh—^Little V. Illinois Terminal R. 

Co., 50 N'.E.2d 123, 320 Ill.App. 163. 
60 C.J. p 518 note 86. 

52. Cal.—Pacheco v. Southern Pac. 
Co., 19 P.2d 251, 129 Cal.App. 610. 

Pa.—^Moore v. Eri e Rys. Co., 162 A. 
812, 308 Pa, 673—Bradosky v. West 
Penn. Rys. Co., Com.Pl., 28 West. 
D.J, 69. 

60 C.J. p 518 note 87, 

53. Cal.—Pacheco v. Southern Pac. 
Co., 19 P.2d 251, 129 Cal.App. 610. 

60 C.J. p 518 note 88. 

Dnty to leave vbhicle 

Under some circumstances, but not 
necessarily in every case, it may be 
the duty of a motorist, on reaching 
a railroad Crossing, to leave the au- 
tomobile and avail himself of a view 
of the track both ways before driving 
across.—Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 618. 

54. Ala.—^Bradley v. Powers, 106 So. 
799, 214 Ala. 122. 

111.—Llttle v. Illinois Terminal R. Co., 
50 X.E,2d 123. 320 Ill.App. 163. 
Mich.—^Ashworth v. City of Detroit. 
292 X.W. 345, 293 Mich. 397. 

55. Md.—Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 61S. 

Pa.—Leaman Transp. Corp. v. Phila¬ 
delphia Transp. Co., 57 A.2d 889. 358 
Pa, 625—Carden v. Philadelphia 
Transp. Co., 41 A.2d 667, 351 Pa. 407 
—Gallagher v. Philadelphia Rapid 
Transit Co., 157 A- 321, 103 Pa.Su- 
per. 232. 

60 C.J. p 518 note 90. 
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ing more intently,®® stopping^^ and waitmg,^^ or 
at least having his vehicle under such control 
that it can be stopped in time to avoid injury.59 
The taking of these extra precautions is a posi¬ 
tive duty;®® and an attempt to cross without taking 
the proper precautions in this respect constitutes 
contributory negligence, generally, as a matter of 
law.®^ 

On the other hand, undue emphasis should not be 
placed on an obstruction of view where it continues 
only a few seconds and both before and after it 
exists the view is unobstructed.®^ So, also, it can- 
not be said that a driver is, under ali circumstances, 
to be conclusively charged with negligence if, be¬ 
fore reaching a point which commands a ciear view, 
he approaches a Crossing without discovering a 
car coasting down grade;®3 and, where a driver 
looks at a point where he has an unobstructed 
view, his failure to stop, listen, or look again at 
another point nearer the track where his view is 
obstructed is not necessarily contributory negli- 
gence.®^ Where the view is obscured to within a 
few feet of the tracks and the driver of a motor 
vehicle exercises the care required of him by stop- 
ping before going onto the tracks or having the 
vehicle under control, he is not required to get 


out of the vehicle and look for approaching street- 
cars.®® 

§ 280. -Failure to Observe Law of Road 

Except where there may be a violation of a statute 
or regulatlon, a driver’s failure to observe the rule of 
keeping to the right is not necessarily contributory neg¬ 
ligence. 

Except where there is a violation of an applicable 
statutory or municipal regnlation requiring vehicles 
to keep to the right-hand side of the Street,®® the 
mere fact that a driver of a vehicle on a public 
Street fails to observe the rule of keeping to the 
right is not such negligence as will preclude him 
from recovering for injuries sustained through the 
negligence of the Street railroad company.®^ Thus, 
the mere fact that a driver, on meeting a streetcar, 
turns to the left to allow it to pass instead of to 
the right is not of itself contributory negligence.®® 
Indeed, it may be contributory negligence not to 
turn to the left, when by so doing an accident can 
be avoided.®® However, under some circumstances, 
it may be contributory negligence to turn to the 
left in front of an approaching car.*^® 

§ 281. - Stopping Horse or Vehicle on 

or near Track 

Whether one stopping or leaving a vehicle on Street 


56. N.T.—^Enders v. Brooklyn Union 
EI. R. Co., 115 N.T.S. 155, 131 App. 
Div. 170. 

60 C.J. p 518 note 91. 

Dnty to stop ensriuo to tmprove lis- 
tenlng* 

N.J.—^Devlne v. Public Service Co- 
ordinated Transport, 168 A. 764, 10 
N.J.Mlsc. 274. 

57. Md.—^Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 618. 

Pa.—Carden v. Philadelphia Transp. 

Co.. 41 A.2d 667, 351 Pa. 407. 

60 C.J. p 518 note 92. 

58. Mass.—Saltman v. Boston EI. R. 
Co., 72 N.E. 950, 187 Mass. 243. 

60 C.J. p 518 note 93. 

Dnty to resolve uncertai&ty 

A motorlst who allegedly stopped 
his automobile before Crossing street¬ 
car track, and whose view of the 
approaching streetcar was partially 
obstructed, had the duty to settle, on 
the side of safety, the uncertainty as 
to whether a streetcar was approach¬ 
ing, which existed because of the ob- 
stniction.—^Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 618. 

59u Mich.—^Donlln v. Uetroit Unit¬ 
ed Ry., 164 N.W. 447, 198 Mlch. 327. 
60 C.J. P 518 note 94. 


Duty to have vehicle under control 
generally see supra § 278. 

60. Md.—Baltimore Transit Co. v. 
Lewis, 199 A. 879, 174 Md. 618. 

61. Mich,—Ashworth v. City of De- 
troit, 292 N.W. 345, 293 Mich. 397. 

Pa.—^Moore v. Erie Rys. Co., 162 A. 
812, 308 Pa. 673—Gallagher v. 

Philadelphia Rapid Transit Co., 167 
A. 321, 103 Pa.Super. 232. ^ 

Drlvlng throiurli cloud of steam 
111.—Little V. Illinois Terminal R. 
Co„ 50 N.E.2d 123, 320 Ill.App. 163. 

62. Va.—Jones v. Virginia Electric 
& Power Co., 161 S.E. 133, 153 Va. 
704. 

63. lowa,—^Bridenstine v. lowa City 
Electric Ry. Co., 165 N.W. 435, 181 
lowa 1124. 

64. Mass.—^Horsman v. Brockton & 
P. St Ry. Co., 91 N.E. 897, 205 
Mass. 519. 

60 C.J. p 519 note 98. 

65. Mo.—^Kalbfell v. Wells, App., 49 
S.W.2d 247. 

66. Ohio.—Cleveland Ry, Co. v. Kun- 
cic, 160 N.E. 734, 27 Ohlo App. 47. 

60 C.J. p 619 note 4. 

Statute held uot violated 
Fact that driver of truck drove 


with wheels of truck astride one rall 
of streetcar track was insufflcient to 
Show a violation of statute requiring 
ali vehicles to keep as close to right- 
hand side of highway as practicable, 
in absence of any evidence as to sur- 
roundlng conditlons at time and place 
so that driver of truck would not 
be precluded from recovering for In¬ 
juries sustained in collision with 
streetcar.—Burris v. Kansaa City 
Public Service Co., Mo.App., 226 S. 
W.2d 743. 

Begrnlatlou held Inapplloahle 
Cal.—Paulos v. Market St. Ry. Co., 
28 P.2d 94, 136 Cal.App. 163. 

60 C.J. p 619 note 4 [b]. 

67. Ga.—^Atlanta St. R. Co. v, Walk- 
er, 21 S.E. 48. 93 Ga. 462. 

Wash.—Spurrier v. Front St Cable 
R. Co.. 29 P. 346, 3 Wash. 659. 

68. Wash.—Spurrier v, Front St Ca¬ 
ble R. Co., supra. 

60 C.J. p 519 note 6. 

69. Mo.—Culbertson v, Metropolitan 
St R. Co.. 36 S.W. 834, 140 Mo. 
35. 

60 C.J. p 519 note 7. 

7a N.T.—Schlitz v. Nassau Electric 
R. Co., 60 N.T.S. 822, 44 App.Div. 
542. 

60 C.J. p 519 note 8« 
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raiiway tracks !s guilty of contributory negllgence da- 
pends on the circumstances of the particular casa. 

On the ground that the Street railway^s right to 
use the track is superior to that of others to occupy 
it,*^^ stopping or leaving a horse, team, or vehicle 
on a Street railroad track, or so near thereto as to 
be in the path of a moving car, may constitute con¬ 
tributory negligence under the circumstances,"* 2 as 
where it is done voluntarily"^ and unnecessari!}’,"*^ 
after dark,"^® or on a dark and foggy day,"® with 
knowledge that a car is approaching,""^ or that at 
any time one may pass.'*^ 

On the other hand, stopping a horse, team, or 
vehicle on, or in close proximity to, a Street rail¬ 
road track is not negligence per se, or as a matter 
of law, in ali cases,*® as where it is not safe or 
feasible to move,S0 or no car is seen approaching 
and there is no reason to apprehend that one will 
approach before the vehicle is moved;^^ and even 
where it is negligence, it does not preclude recoverj’- 
unless it is the proximate cause of the injury.^2 Sq^ 


also, notwithstanding the railway^s superior right 
to the use of the tracks, occupation of them for a 
short period of time for a legal purpose is not nec- 
essarily negligence,®® as in the case of a truck 
driver who, acting in a reasonable manner, stops 
his truck on the tracks to make or pick up a delivery, 
where there is no other available space convenient 
to the premises,®^ and the vehicle temporarily 
stopped on the tracks is in ciear unobstructed view 
of the approaching streetcar.®® Moreover, it has 
been held that such temporary stopping of a truck 
for the purpose of unloading is not contributory 
negligence as a violation of ‘‘parking’' provisions of 
a vehicle code.®® 

StalUng of motor vehicle, The accidental stalling 
of a motor vehicle on a Street railroad track may 
be the proximate cause of the injury or damage in 
question.®" However, where an automobile or trac- 
tion engine stalls on a track, it is the duty of the 
person in charge thereof to give a signal or warning, 
with reasonable promptness, to the persons opcrating 


71 . Pa.—^Lukaszewicz v. Pittsburgh . 
Rya. Co., 73 A.2d 400, 365 Pa. 29. 

Knowledge of 8treetcar'8 Umltations 
Driver, when parking or stopping 
truck, was bound to consider that 
streetcar is confined to tracks.—Rei- 
del V. Philadelphia Rapid Transit Co., 
157 A. 36, 103 Pa,Super. 387. 

72 . Pa.—Reynolds v. Philadelphia 
Transp.^Co., 67 A.2d 668, 164 Pa. 
Super. 627—Glassman v. Philadel¬ 
phia Rapid Transit Co., 169 A. 241, 
111 Pa.Super. 58. 

Va.—^Virginia Elee. & Power Co. v. 
Evans, 24 S.B.2d 446, 181 Va. 274 
—Virginia Electric & Power Co. v. 
Ford, 186 S.E. 84, 166 Va. 619. 

60 C.J. p 519 note 10. 

Violation of statute 
Pa.—^Rieck-SdcJunkin Co. v, Pitts- 
burgh Rys. Co., Co., 95 Pittsb.Leg. 
J. 436—^Metz v. Pittsburgh Rys. Co., 
Com.Pl., 87 Pittsb.Leg.J. 484, affirm- 
ed 7 A.2d 505, 135 Pa.Super. 534. 

3IlsJudgment of motorlst as to clear- 
ance of car 

In motorisfs action to recover dam- 
ages suifered when motorist who had 
passed streetcar stopped automobile 
at intersection near streetcar tracks 
and was struck by car approaching 
from rear, fact that motorist mistak- 
enly believed that position of au¬ 
tomobile would not interfere with 
free movement of streetcar would 
not relleve him from being guilty of 
contributory negligence resulting 
from stopping so close to tracks.— 
Pollock V. Philadelphia Rapid Trans¬ 
it Ca, 11 A.2d 665. 139 Pa.Super. 256. 


73. Pa.—Glassman v. Philadelphia 
Rapid Transit Co., 169 A 241, 111 
Pa.Super. 58. 

60 C.J. p 519 note 11. 

74. U.S.—U. S. V. Philadelphia 
Transp. Co., D.C.Pa., 38 F.Supp. 246. 

Pa.—Pollock V, Philadelphia Rapid 
Transit Co., 11 A.2d 665, 139 Pa. 
Super. 256—Glassman v. Philadel¬ 
phia Rapid Transit Co., 169 A 241, 
111 Pa. Super. 58—^Fry v. Conestoga 
Transp. Co., Com.Pl., 48 Lanc-Rev. 
329—Robb v. ■V\’’est Penn Rys. Co., j 
Com,Pl., 29 West.L.J. 43. 

Va.—^Virginia Elee. & Power Co. v.! 
Evans. 24 S.E.2d 446, ISl Va. 274— 
Virginia Electric & Power Co. v. 
Ford, 1S6 S.E. 84, 166 Va. 619. 

60 C.J. p 519 note 12. 

75. X.T.—^Xew York Condensed-lMilk 
Co. V, Nassau Electric R. Co., 60 N. 
Y.S. 234. 29 msc. 127. 

Pa.—^Winter v. Federal St., etc., Pass. 
R. Co., 25 A 1028, 153 Pa. 26, 19 
L.R.A 232. 

76. Va.—Virginia Elee. & Power Co. 
v. Evans. 34 S.E.2d 446, ISl Va. 
274. 

77. ^e.—^Dyer v. Cumberland County 
Power & Light Co.. 115 A 194, 120 
Me. 411. 

60 C.J. p 519 note 14. 

78. Mich.—^King v. Grand Rapids 
Ry. Co.. 143 N.W. 36, 176 Mich. 645. 

79. Pa.—Marzan v. Lehlgh Valley 
Transit Co., Com.Pl., 23 Leh.lj.J, 49. 

I 60 C.J. p 520 note 16. 


80. Pa,—Connor v. Philadelphia Rap¬ 
id Transit Co.. 98 Pa.Super. 250. 

81. Pa.—^Fenner v. TVilkes-Barre, 
etc., Traction Co., 51 A 1034, 202 
PsL 365. 

82. Pa.—^Metz v. Pittsburgh Rya 
Co., 7 A2d 505, 135 Pa.Super. 534. 

Wash.—^Redford v. Spokane St R. 
Co., 46 P. 650, 15 Vrsish. 419. 

83. Pa.—Lukaszewicz v. Pittsburgh 
Rys. Co., 73 A2d 400, 365 Pa. 29. 

84. Pa.—Lukaszewicz v. Pittsburgh 
Rys. Co., supra, 

85. U.S.—U. S. V. Philadelphia 
Transp. Co., D.C.Pa., 38 F.Supp, 
246. 

Sffotorist ueed not anticipate that 
the motorman would negligently at- 
tempt to pass the truck when it was 
; evident that streetcar could not ciear 
it.—Lukaszewicz v. Pittsburgh Rys. 
Co., 73 A.2d 400. 365 Pa, 29. 

86 . Pa.—Rieck-McJunkin Dairy Co. 
V. George, 56 A.2d 261, 162 Pa.Su¬ 
per. 132. 

Wtiile walting for payment for deliv- 
ered goods 

Pa.—Rieck-McJunkin Dairy Co. v. 
George, supra. 

87. Ala.—Mobile Light & R, Co. v. 
R. O. Harrls Grocery Co., 84 So. 
867, 17 Ala.App. 354. 

Pa.—Jacohs v. Pittsburgh Rys. Co., 
26 A2d 442. 344 Pa. 65L 
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an approaching streetcar;88 and a failure to do so 
properly constitutes contributory negligence.88 The 
failure of a driver of a stalled motor vehicle on the 
trolley tracks to push his vehicle off the tracks where 
he has sufficient time to do so may similarly pre- 
clude him from recovering for personal injury or 
damage sustained when the streetcar struck the 

vehicle. 80 

Stopping for traffic Ughts, The fact that a mo- 
torist stops because of a change in the traflSc lights 
does not prevent him from being contributorily neg- 
ligent in stopping too near the streetcar tracks at 
the time that a streetcar was close behind him and 
moving rapidly,8i at least where there was room for 
the motorist to have stopped his vehicle where it 
would not have encroached on the car tracks.82 

§ 282. - Occupant of Vehicle Driven by 

Another 

a. In general 

b. Reliance on driver; anticipation of 

danger 

a. In General 

The occupant of a vehicle driven by another, where 
he is not gulity of contributory negligence, may recover 
for injury reeuiting from the negiigence of the streetcar 


company. The occupant must exercise ordinary care, 
shouid look for approaching streetcars, and warn or pro- 
test to the driver about dangerous conditions. 

Where an occupant, such as a guest or passenger, 
of an automobile or other vehicle is not guilty of 
contributory negligence,83 and he is killed or injured 
in a collision between the vehicle and a streetcar, 
which is caused by the negligence of the Street rail- 
road company alone,84 or by the concurring negli¬ 
gence of the driver and the motorman,85 damages 
for his death or injury may be recovered from the 
Street railroad company. 

Under rules of general application, as discussed 
in Negligence § 168, the negligence of the driver 
cannot be imputed to the occupant88 unless the 
driver is the servant or agent of the occupant,87 or 
the occupant otherwise has the right to direct and 
control the driver’s actions.83 However, this rule 
does not relieve the occupant from the duty of 
exercising ordinary and reasonable care for his 
own safety;89 and, where he fails to exercise such 
care, he is guilty of contributory negligence prevent- 
ing a recovery of damages for his death or in¬ 
jury,^ unless his negligence does not cause or con¬ 
tribute to his death or injury.3 In order to show 
contributory negligence as a matter of law, the oc¬ 
cupant of the vehicle must have been so situated 


88 . Pa.—Jacobs v. Pittsburgh Rys. 
Co., supra—Mead v. Central Penn- 
sylvania Traction Co., 64 Pa, Su¬ 
per. 400. 

89. Mich.—^Vought v. Michlgan Unit¬ 
ed Traction Co., 160 N.W. 631, 194 
Mich. 343. 

Pa.—Jacobs v. Pittsburgrh Rys. Co., 26 
A.2d 442. 344 Pa. 651. 

90. Va.—^Harrell v. Virginia Blec. & 
Power Co., 12 S.E.2d 833, 177 Va. 
69. 

91. Pa.—^Pollock V. Philadelphia 
Rapid Transit Co., 11 A.2d 665, 
139 Pa.Super. 266. 

92. Pa.—Pollock V. Philadelphia 
Rapid Transit Co., supra. 

93. Miss.—Coccora v. Vicksburg 
Light & Traction Co., 89 So. 257, 
126 Miss. 713. 

60 O.J. p 520 note 24. 

lS[o duty to act until emergeucy cre- 
ated 

Where motorlsfs act in suddenly 
driving automobile on tracks in front 
of approaching streetcar created 
emergency from which neither mo¬ 
torist nor motorman could extricate 
himself so as to avoid collision, Cir¬ 
cuit court erred in holding that au¬ 


tomobile guest injured in the colli¬ 
sion was contributorily negligent, in 
absence of anything indicating that 
until emergency was created guest 
had any cause to do anything to re¬ 
lieve herself from consequences of 
motorlsfs negligence.—Wilson v. Co- 
op. Transit Co., 30 S.B.2d 749, 126 
W.Va. 943. 

94- Puerto Rico.—^Pla v. San Juan 
Light & Transit Co., 4 Puerto Rico 
Fed. 138. 

95. Miss.—Coccora v. Vicksburg 
Light & Traction Co., 89 So. 257, 
126 Miss. 713. 

60 C.J. p 520 note 26. 

96. Ark.—^Arkansas Power & Light 
Co. V. Nuckols, 31 S.W.2d 415, 182 
Ark. 17. 

60 C.J. p 520 note 28. 

97. Kan.—Spencer v. Kansas City 
Public Service Co., 22 P.2d 425, 137 
Kan. 738. 

60 C.J. p 520 note 29. 

98. Mass.—^Peabody v. Haverhill, 
etc.. St. R. Co., 85 N.E. 1051. 200 
Mass. 277. 

60 C.J. p 520 note 30. 

99. U.S.—^Kansas City Public Serv- 
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^ice Co. V. Knight, C.C.A.Kan., 116 
P.2d 233. 

60 C.J. p 620 note 31. 

1, Ky.—Cincinnati, N. & C. R. Co. v. 
Cooper, 132 S.W.2d 324, 279 Ky. 
831. 

Ohio.—Acker v. Columbus & Southern 
Ohio Elee. Co., 60 N.E.2d 932. 

60 C.J. p 621 note 32. 

Contributory negligence of occupants 
of vehicles generally see Negligence 
§§ 160-156. 

Fartloipatlon lu driv6r’s negligent 
act 

Pa.—Sharpe v. Philadelphia Rapid 
Transit Co., 157 A. 370, 103 Pa. 
Super. 357. 

2. Mo.—Corn v. Kansas City, C. C. 
& St J. Ry. Co., 228 S.W. 78—Pa¬ 
vis V, City Light & Traction Co., 
222 S.W. 884, 204 Mo.App. 174. 

Fermlttiug haud to rest on handle 
of door of automobile was held not 
materlal negligence which would pre- 
clude guest riding on right-hand side 
of front Seat of automobile from re¬ 
covering from streetcar company for 
injuries sustained to right hand and 
thumb when rear of automobile was 
struck by streetcar.—Larsen v. Min- 
neapolls St Ry. Co., 272 N.W. 595, 
199 Minn. 501. 
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that by ordinary care on his part, for his own safety, 
he could and should have appreciated the danger and 
failed to take steps to avoid it.3 Xo recovery may 
be had from the Street railroad company where the 
colHsion is caused solely by the negligence of the 
driver.4 

Care required of driver compared. A guest or 
passenger in a vehicle is not required to exercise 
the same care as the driver.® Thus, it has been 
held that, while it is the driver’s duty to exercise 
the highest degree of care, the guest is required to 
use only ordinary care.® Moreover, even where the 
Standard of duty has been held to be the same for 
both occupant and driver, each being bound to ex¬ 
ercise ordinary and reasonable care, the measure 
of, or conduct required to fulfill, that duty is or- 
dinarily different^ 

Where driver is not negligentj it is not necessary, 
according to some authorities, for a guest to take 
any steps for his own safety;® but, according to 
other authorities, it is incorrect to say that a pas¬ 
senger has no duty of care for his own safety so 
long as the driver is not negligent® 

Mere passiveness or hvactton on the part of a 


guest or passenger in a motor vehicle when danger 
is imminent may constitute contributory negli¬ 
gence but this is so only when he knows of the 
danger, or the nature of the situation is such that 
it can be reasonably inferred that he must realize 
the peril.ii In order to exercise reasonable care 
and be free from contributor>' negligence, it is not 
necessary for an occupant to alight from a vehicle 
before it starts on the track.i2 

Looking for cars. The occupant of an automobile 
or other vehicle driven by another is not required 
to look constantly,!® or under all circumstances,^^ 
but frequently the circumstances may be such as to 
require the occupant to look for approaching street- 
cars;^® and his failure to see the car in question 
constitutes contributory negligence precluding a re¬ 
covery of damages for his death or injury where he 
could have seen the car in time to avoid the collision 
if he had looked properly.^® 

Warning or protest. The failure of an occupant 
of a vehicle to warn the driver of a threatened dan¬ 
ger, or to object to, or protest against, the driver’s 
conduct may constitute contributory negligence un¬ 
der some circumstances,as 'where the danger 
arises from an approaching streetcari® and an at- 


3. Tex.—Texas Interurban Ry. v, 
Hughes, Civ.App., 34 S.W.2d 1103, 
affirmed Texas Interurban Ry. Co. 
V. Hughes, Com.App,, 53 S.W.2d 
448, motion granted 58 S.W.Sd 820. 

4. Mo.—^Beeson v. Fleming, 285 S.W. 
708, 315 Mo. 177. 

60 C.J. p 521 note 34. 

5. Mo.—Chervek v. St. Louls Public 
Service Co., App., 173 S.W.Sd 599. 

Pa.—Sexauer v. Pittsburgh Rys. Co., 
157 A. 603, 305 Pa. 319. 

60 C.J. p 521 note 36. 

6 . Mo.—Chervek v. St. Louis Pub¬ 
lic Service Co„ App., 173 S.W.2d 
599. 

7- Conn.—Clarke v. *Connectlcut Co., 
76 A. 523, 83 Conn. 219. 

60 C.J. p 521 note 39. 

8 . Pa.—^Kilpatrick v. Philadelphia 
Rapid Transit Co., 138 A. 830, 290 
Pa. 288. 

Om N.J.—Schroeder v. Public Service 
Ry. Co., Sup., 118 A. 337. 

lO. Ky.—Cincinnati, N. & C. R. Co. 
V. Cooper. 132 S.W.2d 324, 279 Ky. 
831. 

60 C.J, p 521 note 42. 

Pailnxe to step out of vehide 
Where truck, which attempted to 
cross interurbaa track, became block- 
.ed by trafflc on other side, of Crossing 


and was struck by interurban car, 
occupant of truck who saw oncoming 
car and made no attempt to step out 
of truck, although his side of truck 
was open, but relied on motorman to 
stop car, was held contributorily neg- 
ligent.—Drlscoll v. Virginia Electric 
& Power Co., 181 S.E. 402, 609, 166 
Va. 538. 

11 . Pa.—^Kllpatrick v. Philadelphia 
Rapid Transit Co., 138 A. 830, 290 
Pa. 288. 

Dlvlnation of driver^s intentioiL 
If guest could divine driver’s in- 
tention to cross tracks sufflciently 
soon to prevent collision with street- 
car, he was negligent in not doing so, 
but, if occurrence happened so quick- 
ly that guest had no time to protest, 
motorman was not negligent for fail¬ 
ure to divine driver's Intention in 
time.—Feldman v. Philadelphia Rapid 
Transit Co., 163 A. 39, 106 Pa.Super. 
494. 

18. Mo.—Stussy V. Kansas City Rys. 
Co„ App., 228 S.W. 531. 

13. Pa,—^Barth v. Lackawanna & W. 
V. R. Co., 165 A. 261, 310 Pa. 168. 

60 C.J. p 622 note 58. 

14, Conn.—Clarke v. Connecticut 
Co., 76 A. 623, 83 Conn. 219. 

60 C.J. p 522 note 59. 


15. U.S.—^Kansas City Public Service 
Co. V, Knight, C.C.A.Kan., 116 F.2d 
233. 

60 C.J. p 522 note 60. 

16. Kan.—Gilbert v. Kansas City 
Rys. Co., 197 P. 872, 109 Kan. 107. 

60 C.J. p 522 note 61. 

Failure to see car held not negU- 
gence 

Guest in automobile struck by trol- 
ley at grade Crossing was held not 
contributorily negligent in failure to 
see or warn driver of trolley's ap- 
proach where track was visible for 
two hundred forty-seven feet and 
trolley was running fifty miles per 
hour.—^Barth v. Lackawanna & W. 
V. R. Co.. 165 A. 251, 310 Pa. 168. 

17. tJ.S.—^Kansas City Public Service 
Co. V. Knight, C.C.A.Kan., 116 P.2d 
233. 

Cal.—Cate v, Fresno Traction Co., 2 
P.2d 364, 213 Cal. 190. 

Ky,—Cincinnati, X. & C. R. Co. v. 
Cooper, 132 S.W.2d 324. 279 Ky. 
831. 

Pa.—Shepilkian v. Philadelphia Rapid 
Transit Co., 164 A, 107, 107 Pa. 
Super. 416. 

Va.—^Linton v. Virginia Electric & 
Power Co., 174 S.E. 667, 162 Va. 
711. 


16, Ky.—Cincinnati, N. & C. R. Co. 
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tempt of the driver to drive on, along, or across 
the track in front of the car,i® where the occupant 
has knowledge of the danger or in the exercise of 
reasonable care should have knowledge of it ,20 and 
the driver apparently is unaware of the danger ,21 
'or is driving recklessly or carelessly.^2 However, 
the failure of an occupant to give an alarm or 
waming which would be of no avail to avoid the 
accident does not constitute contributory negli- 
gence;23 and, where the driver is not negligent in 
attempting to cross ahead of the streetcar in ques- 
tion, a passenger, confronted with the same condi- 
tions, is not negligent in taking no active steps to 
prevent the driver’s attempt.24 

Riding on running board of cutomobile. Whether 
or not riding on the running board or fender of an 
automobile constitutes contributory negligence usu- 
ally depends on all the circumstances of the partic- 
ular case.25 

b. Reliance on Driver; Anticipation of Danger 

The extent to which the occupant of a vehicle may 
rely on the driver thereof or on the conduct of the 
motorman, and the extent to which he should anticipate 
perii, depends on the circumstances in each case. 


An occupant of a vehicle is entitled to rely some- 
what on the care of the driver, 2 ® at least if the 
driver’s conduct is such as to induce a reasonably 
prudent person to think there is no danger ;27 and 
he may rightfully assume that the driver can proper- 
ly handle the vehicle,22 and will look and listen at a 
crossing.29 However, he is not entitled, under all 
circumstances,®® to rely entirely®^ and implicitly®® 
on the care and caution of the driver, as when he 
knows that the automobile is being driven in a 
reckless manner into a known dangerous place.®® 

The occupant has a right to rely, at least to some 
extent, on the assumption that the motorman will 
perform the duties imposed on him by law®^ and 
will exercise care to avoid a collision.®^ 

Anticipation. The extent to which a guest or pas¬ 
senger in an automobile should anticipate an im- 
pending perii depends on the facts of each case.®® 
In general, he is under no duty to anticipate that 
the driver will omit to exercise proper care in 
Crossing a track ;®7 nor is he bound to anticipate 
negligence on the part of the motorman®® or that a 
trolley car will advance at an excessive speed®® and 
not under reasonable control.'^® 


V. Cooper, 132 S.W.2d 324, 279 Ky. 
831. 

60 C.J*. p 522 note 64. 

19« Ky.—Cincinnati, N. & C. R. Co. 

V. Cooper, supra. 

60 C.J. p 522 note 65. 

20 . Ky.—Cincinnati, N. & C. R. Co. 
V. Cooper, supra. 

Pa.—Shepilkian v. Philadelphia Rapld 
Transit Co., 164 A. 107, 107 Pa. 
Super. 416. 

Va.—^Linton v. Virginia Electric & 
Power Co., 174 S.E. 667, 162 Va, 711. 
60 C.J. p 522 note 66. 

21 . Ky.—Cincinnati, N". & C. R. Co. 
V. Cooper, 132 S.W.2d 324, 279 Ky. 
831. 

Pa,—Shepilkian v. Philadelphia Rapld 
Transit Co., 164 A, 107, 107 Pa,Su- 
per. 416. 

Utah.—Jackson v. TJtah Rapid Trans¬ 
it Co., 290 P. 970, 77 Utah 21. 

Va,—^Llnton v. Virginia Electric & 
Power Co., 174 S.E. 667, 162 Va. 
711. 

22 . Pa.—Shepilkian v. Philadelphia 
Rapid Transit Co., 164 A. 107, 107 
Pa.Super. 416. 

60 C.J. p 522 note 68. 

23. Mo.—^Beall v. Kansas City Rys. 
Co.. App., 228 S.W. 834. 

60 C.J. p 523 note 69. 

24. Wis.—Lindquist v. Duluth St. 
Ry. Co., 184 N.W. 690. 176 Wis. 168. 


25. Ala.—^Alabama Power Co. v. El- 
more, 130 So. 413, 222 Ala. 6. 

Pa,—Sexauer v. Pittsburgh Rys. Co., 
157 A. 603, 305 Pa, 319. 

26. Mo.—Chervek v. St. Louls Pub¬ 
lic Service Co., App., 173 S.W.2d 
599. 

Pa.—Slegfried v. Lehigh Valley 
Transit Co., Com.Pl.. 18 Leh.L.J. 
136, afflrmed 6 A.2d 97, 334 Pa. 
346. 

60 C.J. p 621 note 46. 

27. Mo.—Chervek v. St. Louls Public 
Service Co., App., 173 S.W.2d 699. 

28. Ohio.—Smith v. Cleveland Ry. 
Co., 164 N.E. 59, 30 Ohio App. 21. 

29. Pa,—^Kuhns v. Conestoga Trac- 
tion Co., 138 A. 838, 290 Pa, 303. 

60 C.J. p 622 note 61. 

30. Mo.—Ross V. Wells, 253 S.W. 
28, 212 Mo.App. 62. 

Vehicle stalled on tracks 

Belief by an occupant of an auto¬ 
mobile whose engine had stalled on 
an interurban railway track that the 
chauffeur would succeed in his efforts 
to start the engine in time to get 
the automobile olC the track does not 
excuse the occupanfs remaining in 
the automobile until too late to es- 
cape before it was struck by an ap- 
proachlng car.—^Krouse v. Southern 
Michigan Ry. Co., 183 N.W. 768, 
215 Mich. 139. 


31. lowa,—^Hutchlnson v. Sloux City 
Service Co., 230 N.W. 387, 210 lowa 
9. 

60 C.J. p 521 note 48. 

32. Ark.—Miller v. Ft. Smith LIght 
& Traction Co., 206 S.W. 329, 136 
Ark. 272. 

45 C.J. p 1017 note 78 [a]. 

33. Tex.—Texas Interurban Ry. v. 
Hughes, Civ.App., 34 S.W.2d 1103. 
afflrmed Texas Interurban Ry. Co. 
V. Hughes, Com.App., 63 S.W.2d 448, 
motion granted 68 S.W.2d 820. 

34. Ky.—^Paducah Ry. Co. v. Nave, 
265 S.W. 289, 204 Ky. 733. 

35. Mass.—Bombard v. Worcester 
Consol. St. Ry. Co„ 124 N.E. 484, 
234 Mass. 1. 

36. Pa,—Kilpatrlck v. Philadelphia 
Rapid Transit Co., 138 A. 830, 290 
Pa. 288—Sexauer v. Pittsburgh 
Rys. Co„ 157 A. 603, 305 Pa. 319. 

37. Ala.—^Blrmlngham Ry., Light & 
Power Co. v, Barranco, 84 So. 839, 
203 Ala, 639. 

38. Pa.—Sexauer v. Pittsburgh Rys. 
Co., 157 A. 603, 305 Pa. 319. 

39. Pa.—Suchy v. Euffalo & Lake 
Erie Traction Co., J29 A. 571, 283 
Pa, 633. 

40. Pa.—Suchy v. Buffalo & Lake 

i Erie Traction Co., supra. 
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§ 283. Driver or Occupant of Emergency 
Vehicle 

Whlle the driver and occupante of emergency ve- 
hlcles may assume that streetcars will yield the right 
of way, they are nevertheless required to use ordinary 
care; but only ordinary care In the light of the speclal 
circumstances is required. , 

The driver and occupants of an emergency vehi¬ 
cle, such as a police car, fire apparatus, or ambu- 
lance, in Crossing or driving along streetcar tracks, 
have a right to assume that the motorman of an 
approaching streetcar \vill stop it or otherwise 
comply with a statute, ordinance, or custom as to 
yielding the right of way to such vehicle,or other 
rule or regulation as to traffic generally.*^^ How- 
ever, the mere fact that such vehicle has a right 
of way over streetcars, whether by statute, ordi¬ 
nance, or otherwise, does not relieve the driver 
thereof from exercising ordinary care, in driving 
across streetcar tracks, to avoid a collision;^^ and, 
if by reason of his failure to exercise due care a 
collision with a streetcar occurs, resulting in in¬ 
juries to him or to his vehicle, there can be no 
recovery there for from the Street railroad com- 
pany.^^ 

On the other hand, the driver and occupants of 
emergency vehicles are required to exercise only 
what is ordinary and reasonable care in view of the 
facts, circumstances, and exigencies of the particu- 
lar situation;^^ and by reason of the necessity of 
proceeding with haste and the greatest practicable 
speed, the loud alarm sounded by them, and the law 
or custom as to yielding the right of way to them, 
many of the rules governing the conduct of an or¬ 
dinary traveler in the pursuit of his private business 


are inapplicable,^® since they are permitted to ex¬ 
ercise less care, caution, and deliberation,^^ and are 
often required to take greater risks,^^ than a private 
person. 

Imputcd negligence. The negligence of the driv¬ 
er cannot be imputed to another fireman on his 
truck or wagon and it is not necessarily imputa- 
ble to the captain of the fire company where the 
captain cannot, and does not attempt to, control the 
action of the driver.^o Also, the negligence of the 
driver of a patrol wagon is not to be imputed to a 
police officer whose duty it is to go with the wagon 
wherever it is driven by the chaufteur and who has 
no control over the Iatter;5l but it is imputable to 
an occupant w*ho is in charge of the wagon and in 
control of the driver, 52 especially where he knows 
that the driver is inexperienced in the particular 
work in which he is engaged.53 

Right of emergency vehicle to pass stop signaL 
Under some statutes an authorized emergency vehi¬ 
cle, such as an ambulance, when responding to an 
emergency call, may, on approaching a red or stop 
signal, proceed cautiously past the signal after 
sounding the siren and displaying red lights so as 
to warn streetcars and other vehicles.®^ 

§ 284. Children 

Whlle a child of tender years may be declared as a 
matter of law to be free from contributory negligence, a 
child of sufficient mental capacity and experlence may be 
gullty of contributory negligence, as where he faifs 
to exercise such care as can be expected from such a 
child under the circumstances. 

Where a child, of such tender years that he is 


41 . Minn.—^Rogers v. Mlnneapolis St. 
Ry. Co., 16 N.W.2d 616. 218 Minn. 
454. 

Mo.—Rowe V. Kansas City Public 
Service Oo., App., 248 S.'W'.2d 445 
—^Raymore v. Kansas City Public 
Service Co., App., 141 S.W.2d 103. 
60 C.J. p 523 note 78. 

Right of way as between streetcar 
and emergency vehicle see supra 
5S 241-243. 

42. Pa.—Balkie v. Philadelphia Rap- 
id Transit Co., 200 A 52, 331 Pa. 
93. 

Stopplng at xed light 
Pa.—Balkie v. Philadelphia Rapid 
Transit Co., supra. 

43. N.J.—Woods V. Public Service 
Co., 85 A 1016, 84 N.J.Law 171. 

60 C.J. p 523 note 72. 


44. Ala.—Blrmlngham R., etc., Co. v. 
Baker, 28 So. 87, 126 Ala. 135. 

Mo.—Guiney v. Southern Electric R. 
Co., 67 S.W. 296. 167 Mo. 595. 

45. Mo.—Malone v. Kansas City 
Rys. Co., App., 232 S.TV. 782. 

60 C.J. p 523 note 74. 

46. TTis.—^Hanlon v. Milwaukee Elec¬ 
tric R.. etc.. Co., 95 N.W. 100, IIS 
Wis. 210. 

60 C.J. p 523 note 75. 

47. Mo.—Raymore v. Kansas City 
Public Serv^ice Co., App., 141 S.'VV.2d 
103. 

60 C.J. p 523 note 76. 

48. Minn.—^Warren v. Mendenhall, 79 
X.W, 661. 77 Minn. 145. 

Okl.—Oklahoma Ry. Co. v. Thomas, 
164 P. 120, 63 Okl, 219, L.R.A.1917E 
405. 

49. K.C.—Spittle v. Charlotte Elec¬ 


tric Ry. Co., 95 S.E. 910, 175 N.C. 
497. 

60 C.J. p 523 note SO. 

50. Kan.—Spellman v. Metropolitan 
St Ry. Co., 124 P. 363, S7 Kan. 
415, Ann.Cas.l915E 230. 

51. Mo.—Hogan v. Fleming, 265 S. 
W. S75, 218 Mo.App. 172. 

52. La.—Boftll v. Xew Orleans Ry. 
Si Light Co.. 66 So. 339, 135 La. 996, 
L.R.A.1915C 419, 

53. La.—Boftll v. Xew Orleans Ry. 
& Light Co., supra. 

54. Minn.—Rogers v. Minneapolis St. 
Ry. Co., 16 N.W.2d 516, 21S Minn. 
454. 

To ‘'proceed cantloTisly” means to 
go forward in the exercise of due 
care in order to avoid a collision.— 
Rogers v. Minneapolis St Ry, Co., 
i supra. 
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incapable of appreciating and avoiding danger, is 
injured through the negligent operation of a Street 
railroad, he may be declared as a matter of law 
to be free from contributory negligence.^^ On the 
other hand, while a child of sufficient mental capa- 
city and experience to appreciate, to a limited ex- 
tent at least, the danger of going oli or near a 
Street railroad track, is not required in doing so to 
exercise the same degree and care and caution as a 
person of mature years,^® he is capable of contribu¬ 
tory negligence,57 and is required to exercise such, 
and only such, care and precaution as may be rea- 
sonably expected of a child of his age, experience, 
intelligence, judgment, and capacity, under the cir- 
cumstances,®8 as where he is attempting to cross in 
front of an approaching car;59 and, if he fails to 
exercise such care and precaution, whereby he is 
killed or injured, he is guilty of contributory negli- 
gence precluding a recovery.®® 

It has accordingly been held that a child is guilty 
of contributory negligence precluding a recovery if 
he is of sufficient age and intelligence to appreciate 
danger and take such precautions as such a child 
would be reasonably expected to take, where he 
carelessly or heedlessly attempts to cross in front of 
a car which he sees approaching in dangerous 
proximity,®! or he goes on the tracks without prop- 


erly looking or listening for an approaching car 
which he could have discovered in time to avoid 
the accident,as where he attempts to cross, with¬ 
out properly looking or listening, immediately be- 
hind another car.®® 

§ 285. Old, Infirm, or AfBicted Persons 

A person affllcted with a physical disabllity, who 
walk$ on or across a Street on which there are car 
tracks, is not contributorily negligent as a matter of iaw, 
but he must exercise greater and unusual care In pro- 
portion to his disability. One suddeniy or temporariiy 
incapacitated may be Incapable of contributory negli¬ 
gence. 

While a person who is afflicted with some physical 
disability, as where he is aged, feeble, crippled, de- 
formed, very large, deaf, nearsighted, or without the 
use of one eye, has a right, in the exercise of due 
care, to walk or drive unattended on or across a 
public Street on which there are Street railroad 
tracks,®^ and his exercise of this right does not con¬ 
stitute contributory negligence as a matter of law,®® 
or under all circumstances,®® his disability, instead 
of relieving him from the duty of exercising ordi- 
nary care in going on or near a Street railroad 
track,®'^ imposes on him the duty of exercising great¬ 
er and unusual care and precaution, in proportion to 
the disability, to avoid injury.®® 


66. Pa.—Goldberg v. Philadelphia 
Rapid Transit Co,, 149 A. 104, 299 
Pa, 79. 

60 C.J. p 524 note 86. 

- Contributory negligence as to chil- 
dren generally see Negligence §§ 
144-149. 

Child tmder sevea years of age 
Ala.—^Mobile Iiight & Pailroad Co. 
V. Nicholas, 167 So. 298, 232 Ala. 
213. 

56. La.—^Kahn v. Shreveport Rys. 
Co., App., 161 So. 636. 

60 C.J. p 524 note 87. 

57. La.—^Kahn v. Shreveport Rys. 
Co., supra, 

AVer age bxight boy, experienced in 
gettlng on and off cars, was held, as a 
matter of law, capable of contribu¬ 
tory negligence.—Poard v. Tidewater 
Power Co., 86 S.E. 804, 170 N.C. 48. 

58. Mass.—^Barksdale v. Union St. 
Ry. Co., 193 N.E. 583, 289 Mass. 
95. 

N.T.—Coleman v. Brooklyn & Queens 
Transit Corp., 298 N.Y.S. 513, 252 
App.Div. 215. 

60 C.J. p 524 note 88. 


Child rldlng blcycle 

Ind.—^Indlanapolls Rys. v. Williams, 
69 N.E.2d 686, 115 Ind.App. 383. 

La,—^Kahn v. Shreveport Rys, Co., 
App., 161 So. 636. 

Child rldlng horse 

N.H.—Katsikas v. Manchester Street 
Ry„ 3 A,2d 821, 90 N.H. 21. 

Child ou roller skates 

N.J.—^Dunlop V. Public Service Co- 
ordlnated Transport, 4 A,2d 683, 
122 N.J.Law 226. 

59. Ind.—Citizens’ St. R. Co. v. Ham- 
er, 62 N.E, 658. 63 N.E. 778, 29 Ind. 
App. 426. 

60 C.J. p 524 note 89. 

60. W.Va,—^Humphreys v. Charles- 
ton Transit Co., 11 S.B.2d 746, 122 
W.Va. 571. 

60 C.J. p 524 note 90. 

61. Minn.—^McGuiggan v. St. Paul 
City Ry. Co., 40 N.W.2d 435, 229 
Minn. 634. 

N.C.—Poard v. Tidewater Power Co., 
86 S.E. 804, 170 N.C. 48. 

Pa.—^Ewanco v. Plttsburgh Rys. Co., 
Com.Pl., 91 Pittsb.Leg.J. 510, af- 
firmed 53 A,2d 856, 161 Pa,Super. 
300. 

60 C.J. p 524 note 91. 
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62. Mass.—^Kelley v. Boston & N. 
St. Ry. Co., 111 N.E. 1046, 223 Mass. 
449. 

60 C.J. p 625 note 92. 

63. La.—^Loyocano v. New Orleans 
Ry. & Light Co., 98 So. 269, 154 
La. 852. 

60 C.J. p 525 note 93. 

64. Mass.—Smallwood v. Boston El- 
evated Ry. Co., 104 N.E. 748, 217 
Mass. 375. 

Mich.—Spreng v. Detroit United Ry., 
163 N.W. 926, 197 Mich. 343. 

65. Mass.—^Robbins v. Springfleld St. 
R. Co., 42 N.E. 334, 166 Mass. 30— 
NelI v. Wellesley, 20 N.E. 111, 148 
Mass. 487, 2 L.R.A. 600. 

Negligence as to persons under disa¬ 
bility generally see Negligence §§ 
140-143. 

66. N.Y.—^Drusky v. Schenectady Ry. 
Co., 149 N.Y.S. 762, 164 App.Div. 
406. 

67. Pa.—^Plynn v. Pittsburgh Rys. 
Co.. 83 A. 207, 234 Pa. 836, 39 L.R. 
A..N.S.. 1055. 

60 C.J. p 525 note 98. 

68 . Pa.—^Plynn v. Pittsburgh Rys. 
Co., 83 A. 207, 234 Pa, 336, 39 L.R 
A.,N.S., 1055. 

60 C.J. p 525 note 99. 
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If some of his senses are impaired, he must be 
more vigilant in the use of his remaining senses.®® 
So, where his hearing is defective, he should be 
more alert in the use of his other senses and, if 
a deaf person carelessly goes on, along, or in close 
proximity to, the tracks without properly looking 
for an approaching car, which he could have dis¬ 
co vered in time to avoid injurj*, he is guilty of con- 
tributory negligence precluding a recovery.''^ 

Sudden or te^nporary incapacity. Under some cir- 
cumstances, a person who becomes suddenly or 
temporarily incapacitated, as by reason of being 
drugged,'^^ or becoming sick or otherwise provi- 
dentially incapacitated,*^® may be incapable of con- 
tributory negligence. 

Intoxication. The fact that a person was intoxi- 
cated when killed or injured does not preclude the 
recovery of damages unless the intoxication con- 
tributed to the death or injury;'^^ but there can be 
no recovery of damages for death or injury caused 
by contributory negligence arising from voluntary 
intoxication.'^® 

§ 286. Permitting Animal at Large, Unre- 
strained, or Unattended 

The owner of an animal Is not entitied to recover for 
Its death or Injury where the animal Is at large as a re¬ 
suit of his negligence; but allowlng an animal to run at 
large Is not necessarlly contributory negligence. 

The owner of an animal is not entitied to recover 


damages for its death or inj*ur}' at night where it 
escaped reason of his negligence,"® or where he 
drove it along the highway without having it fas- 
tened, and without giving any signal to the motorman 
of an approaching streetcar."" However, it is not 
contributory negligence for the owner of a hog or 
cow to allow it to run at large outside the “stock 
limit,”'^® Also, where a horse is permitted to break 
loose from a group of horses and continue on the 
Street loose, but closely followed and watched by 
the owner and his employees, the owner is not 
guilty of contributory' negligence as a matter of 
law."® 

Horse aftcichcd to Tchicle, It is not negligence 
per se temporarily to leave a horse, not of restive or 
vicious habits, attached to a vehicle, unattended and 
untied or unfastened in a Street along which a Street 
railroad runs;®® but so to leave a horse may con¬ 
stitute contributory negligence .under the circum- 
stances of the particular case.Si 

§ 287. Proximate Cause 

Negligence is contributory and will preclude recovery 
by piaintiff oniy when it causes or contributes to the 
injury directly or proximately. 

Negligence is contributory and will preclude re¬ 
covery by piaintiff, in accordance with the general 
discussion supra § 263, only when such negligence 
causes or contributes to the injury' directly®- and 
proximately\®® Accordingly, negligence on the part 


69. Ark.—^Ft. Smith Light, etc., Co, 
V. Baxnes, 96 S.TV. 976, 80 Ark. 
169. 

70. Me.—^Poster v. Cumberland 
County Power & Llght Co., 100 A. 
833, 116 Me. 184, L.R.A.1917E 1044. 

60 C.J. p 525 note 2. 

71. Wash.—^Worsey v. Tacoma Ry. & 
Power Co., 233 P. 282, 133 Wash. 74. 

60 C.J. p 525 note 3. 

72. Wash.—^Herrick v. Washington 
Water Power Co., 134 P. 934, 75 
Wash. 149, 48 L..R.A.,N.S., 640. 

73. Conn.—^King v. Connecti cut Co., 
149 A. 219, 110 Conn. 615. 

60 C.J. p 525 note 5. 

74. Cal.—Germ v. City and County 
of San Francisco, 222 P.2d 122, 99 
Cal.App.2d 404. 

Mass.—Brule v, Union St. Ry. Co., 52 
N.E.2d 388, 315 Mass. 268—La- 
brecque v. Donham, 127 N.E. 537, 
236 Mass. 10. 

75. Minn.—^Kalser v. Minneapolis St. 


Ry. Co., 181 X.W. 569, 147 Minn. 
278. 

Tex.—Scates v. Rapid Transit Ry. 
Co., Civ.App., 171 S.W. 503. 

70. Mich.—^Xissly v. Detroit, J. & C. 
Ry., 131 N.W. 145, 135 X.W. 268, 
168 Mich. 676, Ann.Cas.l9l3C 719. 

77. Pa.—^Keller v. Conestoga Trac- 
tion Co., 45 Pa.Super. 462. 

60 C.J. p 4S8 note 68. 

78- Ark.—Little Rock Traction, etc., 
Co. V. Hicks, 96 S.W. 385. 79 Ark. 
248—Little Rock R.. etc., Co. v. 
Newman, 92 S.W. 864, 77 Ark. 599. 

79- Mo.—^Vindle v. Southwest Mis- 
souri R. Co.. 153 S.W. 282, 168 Mo. 
App. 596. 

80. Me.—Moulton v. Lewiston, etc., 
St. R. Co.. 66 A. 388, 102 Me. 186, 
10 L.R.A.,X.S., 845. 

60 C.J. p 488 note 70. 

81. Mass.—Stacey v. Haverhill, etc.. 
St. R. Co., 77 N.B. 714, 191 Mass. 
326, 

60 C.J. p 488 note 71. 
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82. Md.—^National Hauling Contrac- 
tors Co. V. Baltimore Transit Co., 
44 A.2d 450, 1S5 Md. 15S. 

Ohio.—Schaefer v. Cincinnati St. Ry. 

Co., 62 N.E.2d 102, 75 Ohio App. 2s's. 
60 C.J. p 4S4 note 27. 

83. Cal.—Glickman v. Pacific Elee. 
Ry. Co., 129 P.2d 132, 54 Cal.App.2d 
454—Behne v. Pacific Elee. Ry, Co., 
86 P.2d S43, 30 Cal.App.2d 437. 

Ind.—Gary Rys. Co. v. Michael, 84 
N.E.2d 159, 109 Ind.App. 672. 

La.—Moch V. Shreveport Rys. Co„ 
App., 41 So.2d 741—Salone v. 
Shreveport Rys. Co., App., 41 So. 
2d 240—Falgoust v. Xew Orleans 
Public Service, App., 170 So. 431— 
Washington v. Xew Orleans Public 
Service, App., 162 So. 213— Vergo 
V. Shreveport Rys. Co., 139 So. 737, 
19 La.App. 647—^Keller v. X. C. 
Public Service, 138 So. 463, 18 La. 
App. 317. 

Mich.—Bpencer v. City of Detroit, 241 
N.W. 828, 257 Mich. 601. 

Xeb.—^McDonald v. Omaha & C. B. St 
Ry. Co.. 257 N.W. 489, 128 Neb. 17. 
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of a person sustaming death or injury does not 
preclude the recovery of damages where it does not 
cause or contribute to the death or injury proxi- 
mately,®^ or directly,S5 or where it is not the effi¬ 
cient cause,S6 or where it only remotely causes or 
contributes to the injury,87 as where it occurs after 
the accident,88 or where plaintiff would not have 
escaped the injury even had he not been negligent.89 
So, also, as discussed infra § 288, negligence on 
the part of a person will not preclude recovery 
where it is a mere condition before the accident, and 

8. Injuries Avoidable notwiths' 

§ 288. In General 

Notwithstanding the negligence of the person kllled 
or injured through the operation of a Street rallroad, 
recovery of damages may be had under the rule vari- 
ously known as “the doctrine of last ciear chance,” “the 
humanitarlan doctrine,*’ and “the doctrine of discovered 
perii.” 

Under a rule referred to by various descriptive 
terms, the most common being “the doctrine of last 
ciear chance,” “the humanitarian doctrine,” and 
“the doctrine of discovered perii,” the fact that a 


the death or injury could be prevented by the exer- 
cise of reasonable care and prudence on the part of 
the company after his perii is discovered or should 
be discovered. 

There can of course be no recovery by plaintiff 
where his negligence is the sole proximate cause of 
his injuries.8® Violation of a statute, ordinance, or 
rule of the company by the person injured as con- 
tributory negligence proximately causing the injury 
is discussed supra § 266. 

NDING CONTRIBUTORY NeGLIGENCE 

person killed or injured through the operation of a 
Street railroad was negligent in placing himself in 
a position of perii on or near a track will not pre¬ 
clude the recovery of damages from the Street rail¬ 
road company where the company or its servants 
had notice of his perilous position and thereafter, 
by the exercise of ordinary and reasonable care, 
could have avoided injuring him.^i It may apply 
not only where plaintiff sustained personal injury, 
but also where an animal^^ or inanimate objectas 


Pa.—^Metz V. Plttsburgh Rys. Co., 7 
A.2cl 505, 135 Pa.Super. 634. 

Tex.—Cannady v. Dallas Ry. & Ter- 
minal Co., Civ.App., 219 S.W.2d 816 
•—Levlon v. Dallas Railway & Ter- 
minal Co., Civ.App., 117 S.W.2d 876, 
error ref used. 

Va.—^Virginia Transit Co. v. Owens, 
65 S.E.2d 422, 190 Va. 76. 

W.Va.—^Humphreys v. Charleston 
Transit Co., 11 S.E.2d 745, 122 W, 
Va. 671. 

60 C.J. p 484 note 28. 

84. Cal.—Gillette v. City and County 
of San Prancisco, 107 P.2d 627, 41 
Cal.App.2d 758. 

Pa.—Ginsbnrg v. Pittsburgh Rys. Co., 
49 A.2d 367, 355 Pa. 193. 

60 C.J. P 485 note 37. 

XAcik of rear view mlxror 

The statute requiring a rear vlew 
mirror on a truck when the drlver^s 
view of the rear is obstructed does 
not apply when the truck is so loaded 
that the driver has a vlew to the rear. 
—The Memphis St Ry. Co. v. Ay- 
cock, 11 Tenn.App. 260. 

85. Ky.—^Louisville Ry. Co. v. Bree- 
den, 77 S.W.2d 368, 257 Ky. 95. 

88 . Va.—Virginia Blec. & Power Co. 
V. Wright, 196 S.E. 580, 170 Va. 442. 

87. Ind.—^Indlanapolis Traction & 
Terminal Co. v. Croly, 96 N.E. 973, 
98 N.B. 1091, 64 Ind.App. 666. 

60 C.J. p 586 note 38. 

88 . W.Y.—^Lowery v. Manhattan R. 


Co., 1 N.B. 608, 99 N.T. 158, 62 Am. 
R. 12. 

89. Mo.—Chervek v. St Louis Pub¬ 
lic Service Co., App., 173 S.W.2d 
599. 

Tenn.—^Memphis Street Railway Co. 
V. Albert, 11 Tenn.App. 105. 

90. Fla.—Tampa Electric Co. v. Mc- 
Culloch, 156 So. 259, 115 Fla. 680. 

111,—-Weinberg v. Richardson, 10 N.E. 

2d 893, 291 llLApp. 618. 

La.—iSchmidt & Ziegler v. New Or- 
leans Public Service, 137 So. 871, 
18 Ija.App. 722. 

60 C.J. p 484 note 30 [a]. 

Operation of motoroycle 
No recovery may be had where, as 
a physical fact, a motorcycle rlder’s 
negligence must have proximately 
contributed to his death or injury.— 
Hamilton v. Birmingham Ry., Light 
& Power Co., 73 So. 960, 198 Ala. 630 
—60 C.J. p 603 note 9. 

Occupant of vehiclo 
La.—McQuiston v. Shreveport Rys. 
Co., 124 So. 706. 12 LaApp. 277. 

91. lowa.—^Elliott v. Des Moines Ry. 
Co., 271 N.W. 606, 223 lowa 46. 

60 C.J. p 526 note 9. 

Doctrine of last ciear chance, etc., 
in general see Negligence §S 136- 
139. 

Recovery notwithstanding contrlbu- 
tory negligence where injury is 
willful or wanton see supra § 211, 

Essentlal ^lements of “discovered 
pexil” are exposed sltuation brought 


about by plaintilTs negligence, actual 
discovery of situation by defendants 
agent in time to avert injury to plain¬ 
tiff by use of all means at agents 
command commensurate with safety 
to agent to vehicle agent is operat- 
ing, and to passengers therein, and 
agenfs subsequent failure to use 
such means.—Texas Elee. Ry. Co. v. 
Wooten, Tex.Civ.App., 173 S.W.2d 463, 
error refused. 

Qnaliflcation of general mle 

The “last ciear chance” doctrine 
has been formulated as a quallflcatlon 
of the rule that no recovery may be 
had for injuries resultlng from a 
perii to which the Injured person was 
exposed through his own fault or 
negligence, and If pedestrian’s ex- 
posure to the danger of collision with 
trolley car was not due to any neg¬ 
ligence on his part doctrine was in- 
applicable.—^Hernandez v. Brooklyn & 
Queens Transit Corp., 32 N,E.2d 642, 
284 N.T. 635. 

XXL TTUnn^ff 

The humanitarian rule does not ap¬ 
ply in Illinois.—^Hartlng v. East St. 
Louis Ry. Co., Mo.App., 81 S.W.2d 973, 
statlng Illinois law. 

92. N.T.—Swlft & Co, V. New York 
& I. C. Ry. Co.. 120 N.Y.S. 203. 1148, 
136 App-Div. 34, 926. 

Vt—^Pollica V. Twin State Gas & 
Electric Co., 92 A. 160, 88 Vt 206, 
Ann.Cas.l917C 1240. 

93. Conn.—Smlth v. Waterbury & 


436 



83 C.J.S. 


STREET RAILROADS 


§§ 288-290 


belonging to plaintiff was injured or damaged in a 
collision with a streetcar. The doctrine has been 
held to apply where the injury complained of was 
received subsequent to the time of original impact 
with the car;9^ but, where it is a matter of mere 
conjecture whether the whole injury happened at 
the very moment of collision or partly then and 
partly afterward, and the rule is otherwise inap- 
plicable, it does not apply to alleged negligence of 
defendant in failing to stop the car more quickly,®^ 
or in moving it ahead, after the collision occurred 
and, where the car was reversed before striking 
plaintiff, the negligence, if any, of defendant in 
permitting the reverse action to continue in opera- 
tion after the forward motion of the car was over- 
come was part of the original negligence and is 
not an independent ground of recovery under the 
doctrine of discovered peril.97 By the very nature 
of things, the doctrine cannot often be applicable 
in cases for damages resulting frora collisions at 
intersections of streets.^s 

§ 289. Cause of Injury 

The huTnanitarlan or last ciear chance doctrine ap- 
piles oniy where the negligence of the Street rallroad 
company was the sole proximate cause of the accident. 

The humanitarian or last ciear chance doctrine 
applies in an action to recover damages for death 
or injury sustained through the operation of a 


Street railroad when, and only when, the negligence 
of plaintiff or decedent was a mere condition be¬ 
fore the accident, or was only a remote, and not a 
direct or proximate, cause thereof, and the negli¬ 
gence of the company in failing to avoid the ac¬ 
cident after it discovered, or under the rules sub- 
sequently considered should have discovered, the 
perilous position of plaintiff or decedent was the sole 
proximate cause of the accident,®® 

§ 290. - Cessation or Continuance of 

PlaintifF’s Negligence 

No recovery can be had where the plalntiff^s negli¬ 
gence continues as an operati ve, proximate, and con- 
curring cause of injury up to the time of the accident or 
untii there is no chance left for the defendant to avoid 
it in the exercise of the care demanded under the cir- 
cumstances. 

There can be no recovery under the last ckar 
chance doctrine where plaintiffs negligence con¬ 
tinues as an operative, proximate, and concurring 
cause of injury up to the time of the accident^ or 
untii, as discussed infra §§ 294, 295, there is no 
chance left for defendant to avoid it by the exer¬ 
cise of the care demanded under the circumstances. 
In other words, in order to render the doctrine 
applicable, defendant*s negligence must have been 
the last negligence® and independent of plaintiff*s 
negligence® and any prior negligence of its owm.'^ 
However, notwithstanding plaintiff^s negligence 


Milldale Tramway Co., 121 A. 873, 
99 Conn. 446. 

60 C.J. p 526 note 13. 

94. lowa.—Tesdell v. Des Moines 
City Ry. Co.. 197 N.W. 629, 197 lowa 
563. 

60 C.J. p 526 note 14. 

95. Or.—^Plinkiewisch v. Portlahd 
Ry., Light & Power Co.. 115 P, 151, 
68 Or. 499. 

98. N.T.—^Healy v. United Traction 
Co., 101 N.Y.S. 331, 115 App.Dlv. 
868 . 

60 C.J. p 627 note 16. 

97. Mich.—Stenzhorn v. City Elec¬ 
tric Ry. Co., 123 N.W. 621, 159 Mich. 
82. 

98. Wash.—^MacDonald v. City of 
Seattle, 127 P. 39, 126 Wash. 1. 

99. Ala.—Mobile Light & R. Co. v. 
Gadik, 100 So. 837, 211 Ala. 682. 

60 C.J. p 527 note 20. 

1* Cal.—^Rather v. City and County 
of San Francisco, 184 P.2d 727, 81 
Cal.App.2d 625—^Magnuson v. Mar- 
ket SL Ry. Co,. 138 P.2d 689, 59 Cal. 
App.2d 233—^McHugh v. Market St. 


Ry. Co., 85 P.2d 467, 29 Cal.App.2d 
737, 

Kaji .—Corpus juris dted in. Spencer 
V. Kansas City Public Service Co., 
22 P.2d 425, 427, 137 Kan. 738. 

La.—Moch V. Shreveport Rys. Co., 
App., 41 So.2d 741. 

Me.—^Ward v. Cumberland County 
Power & Light Co., 187 A. 527, 134 
Me. 430. 

Md.—^National Hauling Contractors 
Co. V. Baltimore Transit Co., 44 A. 
2d 450, 185 Md. 158—United Rys. & 
Electric Co. of Baltimore v. Sher- 
wood Bros., 167 A. 280, 161 Md. 
304. 

N.Y.—^Hernandez v. Brooklyn & 
Queens Transit Corp., 32 N.B.2d 
642, 284 N.Y. 535—^Panarese v. Un¬ 
ion Ry. Co. of New York City, 185 
N.E. 84, 261 N.Y, 233. 

Ohio.—Cincinnati St. Ry. Co. v. Kee- 
han, 186 N.E. 812, 45 Ohio App. 75. 

Tenn.—Hemmer v. Tennessee Elee. 
Power Co., 139 S.W.2d 698, 24 Tenn, 
App. 42. 

Va.—Virginia Elee. & Power Co, v. 
Ford, 186 S.E. 84, 166 Va. 619— 
Virginia Electric & Power Co. v, 
Vellines, 175 S.E, 35. 162 Va. 871— 


Wilson V. Virginia Electric & Pow¬ 
er Co., 169 S.E. 64, 160 Va. 469— 
Dick V. Virginia Electric & Power 
Co., 163 S.B. 75, 158 Va. 77. 

Wash.—H>Tiek v. City of Seattle, 111 
P.2d 247, 7 Wash.2d 386. 

60 C.J. p 527 note 21. 

sole xLegligenoe 

In guesfs action for injuries sus¬ 
tained in collision between automo- 
bile and streetcar, recovery can be 
had under humanitarian doctrine only 
on establishing negligence of defend¬ 
ant, and guest cannot recover if inju¬ 
ries were caused solely by negligence 
of driver of automobile.—^Billingsley 
V. Kansas City Public Service Co., 191 
S.W.2d 331, 239 Mo.App. 440. 

2 . Me.—^Blanchette v, Waterville, F. 
& O. Ry., 136 A. 116. 126 Ma 40. 

60 C.J. p 528 note 23. 

3. Me.—Blanchette v. Waterville, F. 
& O. Ry.. 136 A. 116, 126 Me. 40— 
Philbrick v. Atlantic Shore Line 
Ry.. 78 A. 481, 107 Me. 429. 

4. Me.—^Welch v. Lewiston. A- & W. 
St. Ry., 100 A. 934. 116 Me. 191. 

60 C.J. p 528 note 25. 
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ilacing him in a position of perii continues up to the 
ime of the injury, it will not bar a recovery where 
lefendant has actual knowledge of his perii in time 
0 prevent injury to him and does not fulfill its duty 
LS to the exercise of care to prevent it,5 unless plain- 
iff becomes conscious of his perii and is guilty of 
urther negligence.® The rule imposing Hability 
n case of actual knowledge does not apply, accord- 
ng to some authorities, where plaintiff^s perii was 
lot actually seen although it should have been seen,^ 
ilthough there is other authority applying it to 
Hther state of facts.^ Where plaintiff s negligence 
las ceased before the injury, the last ciear chance 
3r humanitarian doctrine applies where the other 
attendant circumstances are proper for its applica- 
tion,5 as where he has made every reasonable effort 
to extricate himself from his position of peril.^^* 

§ 291, Danger or Perii 

a. In general 

b. Manner of arising 

a. In General 

The doctrine of last ciear chance applies oniy when 


the person injured actually comes Into, or is actually in, 
or entering, a position of perii or danger. 

The doctrine of last ciear chance does not apply 
in the operation of a Street railroad, and the duty 
of a motorman to stop the car or take other meas- 
ures to avoid injury to a person on or near the 
track does not begin, unless and until the person 
actually comes into,ll or, according to some au¬ 
thorities, is actually in, or entering, a position of 
perii or danger.12 A place of danger or position of 
perii, or “danger zone,” as it is sometimes termed, 
may be either on the track or in the path of a mov- 
ing car,i3 or near the track, where the person is 
approaching either on foot or in a vehicle and it 
is apparent that he will not, or cannot, stop, and 
that a collision will occur unless prompt measures 
to avoid it are taken by the motorman.^^ 

b. Manner of Arising 

The manner in which the plalntiff'8 perii or danger 
arose is Immaterial. 

Although a distinction has been drawn in some 
decisions in this respect between the humanitarian 
doctrine and the last ciear chance doctrine,the 


5. Cal.—^Paolinl v. City and County 
of San Prancisco, 164 P,2d 916, 72 
Cal.App.2d 679. 

VfiL—^Virginia Blec, & Power Co. v. 
VVTiitehurst, 8 S.B.2d 296, 175 Va. 
339. 

60 C.J. p 528 note 26. 

6 r Cal.—^Paolini v. City and County 
of San Prancisco, 164 P.2d 916, 72 
Cal.App.2d 579. 

60 C.J. p 528 note 27. 

7. Wash.—^Zettler v. City of Seattle, 
279 P. 670, 163 Wash. 179. 

60 C.J. p 528 note 28. 

8 . Va.—^Virginia Ry. & Power Co. v. 
Smith & Hicks. 106 S.B. 632, 129 Va. 
269. 

60 C.J. p 528 note 29. 

9. lowa.—Hutchinson Purity Ice 

Cream Co. v. Des Moines City Ry. 
Co., 154 N.W. 890, 172 lowa 627. 

60 C.J. p 628 note 30. 

10 . Cal.—^Nicolai v. Pacific Electric 
Ry. Co., 267 P. 758, 92 CaI.App. 100. 

60 C.J. p 628 note 31.' 

11. Conn.—^Emmons v, New York & 
Stamford Ry. Co., 142 A. 676, 108 
Conn. 113. 

60 C.J. p 529 note 32. 

12 . Mo.—^McGowan v. Wells, 24 S.W. 
2d 633, 324 Mo. 652. 

60 C.J. p 529 note 33. 

J^nmiiieiLt perii 

(1) A truck approaching intersec- 


tion wlth private right of way of 
Street railroad at time streetcar was 
about to enter Crossing would not 
be in imminent perii, within the hu¬ 
manitarian rule, if truck was ap¬ 
proaching a position where there wajs 
a danger of collision between truck 
and streetcar.—^Lotta v. Kansas City 
Public Service Co,, 117 S.W.2d 296, 
342 Mo, 743. 

(2) Where driver of automobile is 
not oblivious and has means at hand 
to avert collision, streetcar operator 
is under no duty to act unless it be¬ 
comes, or should on proper watch 
become, apparent that automobile is 
not going to stop before going upon 
tracks.—Banks v. St. Louis Public 
Service Co., MoApp,, 249 S.W.2d 481. 

13. Mich.—Griewski v. Ironwood & 
Bessemer Ry. & Light Co., 176 N. 
W. 439, 209 Mich. 10. 

S.D.—^Miller v. Sioux Palis Traction 
Co., 184 N.W. 233, 44 S.D. 405. 

14. Ala.—^Mobile Light & R. Co. v. 
Gadik. 100 So. 837, 211 AJa. 682. 

60 C.J. p 529 note 35. 

15. In Missouri 

(1) A distinction has been drawn 
between the last ciear chance and 
the humanitarian doctrines. it being 
stated that the last chance doctrine 
proceeds on the theory of prior neg¬ 
ligence on the part of plaintiff while 
the humanitarian doctrine is based on 
the rule which requires every person 
to protect every other person seen 
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to be In, or about to become In, a 
position of perii if he may do so by 
exercising ordinary care for himself 
and those the conveyance of whom he 
has charge.—Smith v. Heibel, 137 S. 
W. 70, 167 Mo.App. 177—60 C.J. p 
629 note 36 [a]. 

(2) In action by motorist for dam- 
ages sustained in collision with 
streetcar, motorisfs contributory 
negligence was a defense to defend- 
ant’s primary negligence, but not to 
defendanfs humanitarian negligence. 
—^Murphy v. St. Louis Public Service 
Co., 244 S.W.2d 31, 362 Mo. 772. 

(3) Antecedent negligence of per¬ 
son in perii cannot be considered in 
determining liability of Street rail¬ 
road under humanitarian rule.— 
Kloeckener v. St. Louis Public Serv¬ 
ice Co., 53 'S.W.2d 1043, 331 Mo. 396 
—Chervek v. St. Louis Public Service 
Co., App., 173 S.W.2d 699. 

(4) Pedestrian who was struck by 
streetcar which pedestrian was rac- 
ing could recover for injuries under 
humanitarian doctrine, notwithstand- 
ing pedestrian was grossly negligent. 
—Walradt v. St. Joseph Ry., Light, 
Heat & Power Co., Mfi.App., 70 S.W.2d 
367. 

(5) Under humanitarian doctrine 
in action against Street rallway by 
automobile passenger, whether driv¬ 
er was intoxicated was Immaterial. 
—^Millhouser v. Kansas City Public 
Service Co.. 55 S.W.2d 673, 331 Mo. 
933. 
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last ciear chance doctrine, strictly speaking, implies 
prior negligence on the part of plaintifF.l® It is 
not, however, material in what manner plaintiif^s 
danger arose.!*^ He may, for example, have been 
standing,^^ walking,^^ riding a bic^xle,^® or driving 
a vehicle or he may have been proceeding along 
•or near,22 or attempting to cross,23 the track; and 
he may either have failed to exercise proper care to 
look or look and listen,24 or proceeded into, or con- 
tinued in, the path of a moving car after seeing 
•or hearing it,25 or he may have stopped the vehicle 
he was driving on the track,26 or have failed to 
alight from or abandon it when it was stalled on 
the track.27 Likewise, the doctrine may apply where 
an occupant, other than the driver, of a vehicle 
standing so close to a track as to be in the path of 
a moving car failed to exercise any care in looking 
out for himself.28 

§ 292. -Plaintiff^s Knowledge or Igno- 

rance of Perii 

Recovery may be had where the plalntiff was Ignor¬ 
ant or oblivious of his danger or perii, or where he was 
aware of it but unable to avoid or escape it. 

A person injured through the operation of a 
Street railroad may recover damages under the 
humanitarian or last ciear chance doctrine where 
he was ignorant or oblivious of his danger or perii 
and the other elements of the doctrine are present.29 
Ordinarily, the injured person’s obliviousness of his 


perii is an element absolutely necessary to a right 
of recovery under the humanitarian or last ciear 
chance doctrine ;30 but it is otherwise where he was 
aware of the perii and unable to avoid or escape it,®^ 
or where he is a child of such tender age as to give 
as much notice to the motorman that he must act as 
obliviousness in an adult would give.^s 

Where plaintiff knew car was approaching, but 
was not aware of danger,33 as where he believed 
the car would stop before reaching him,3‘* or that 
he had time to cross the track ahead of the car,35 
his knowledge does not preclude hira from recover- 
ing under the humanitarian doctrine. 

§ 293. — Defendant’s Knoviriedge or Igno- 
rance of Perii 

a. In general 

b. Of plaintiff’s presence on or near track 

c. Of plaintiffs ignorance of, or inability 

to escape from, danger 

a. In General 

The last ciear chance doctrine applies only where 
the operator of the streetcar actually knew, or In some 
jurisdictions shouid, by the exercise of ordinary and rea- 
sonabie care, have seen, discovered, or known of plain- 
tifr’s perii or danger. 

The humanitarian or last ciear chance doctrine 
does not apply in a Street railroad accident case 


16. lowa.—Elliott v. Des Moines Ry. 
Co., 271 N.W. 506, 223 lowa 46. 

'60 C.J. p 529 note 37. 

17. Ind.—^Terre Haute L & B. Trac- 
tion Co. V. Stevenson, 123 N.E. 785, 
126 N.B. 3, 189 Ind. 100. 

•60 C.J. p 529 note 38. 

18. Puerto Rlco.—Bird v, Puerto 
Rico Ry., Lfight & Power Co., 33 
Puerto Rico 162. 

'18. Conn.—^Emmons v, New York & 
S. Ry. Co., 142 A. 676, 108 Conn. 
133. 

N.Y.—^Bisogno v. New York Rys. Co., 
185 N.Y.S. 411, 194 App.Div. 316, 
appeal dismissed 135 N.B. 947, 233 
N.Y. 629. 

20. Cal.—^Harrington v. Los Angeles 
R. Co., 74 P. 15, 140 Cal. 514, 98 
Ain.S.R. 85, 63 L.RjV. 238. 

21. Ind.—Hammond, etc., Electric R. 
Co. V. Bads, 69 N.B. 555. 32 Ind. 
App. 249. 

N.J.—Consolidated Traction Co. v. 
Haight. 37 A. 135, 59 N.J.Law 577. 


I S. Ry. Co.. 142 A. 676, 108 Conn. 
i 133. 

60 C.J. p 530 note 43. 

23. Mo.—^Lavine v. United Rys. Co. 
of St. Louis, App., 217 S.W. 574. 

24. N.C.—^Norman v. Charlotte Elec¬ 
tric Ry. Co., 83 S.E. 835, 167 N.C. 
533, Ann.Cas.l916E 508. 

60 C.J. p 530 note 45. 

25. Mo.—^McGowan v. Wells, 24 S. 
W.2d 633, 324 Mo. 652. 

60 C.J. p 530 note 46. 

26. Mich.—King v. Grand Rapids 
Ry. Co., 143 N.W, 36, 176 Mich, 645. 

27- Mo,—^Perry v. Plemming, 296 S. 
W*. 167, 221 Mo.App. 1071—Myers 
V. St. Louis Transit Co., 73 S.W. 
379, 9S Mo.App. 363. 

28. Mo.—^McClellan v. Kansas City 
Public Service Co., App.. 19 S.W.2d 
902. 

28. Mo.—Davis V. Kansas City Pub¬ 
lic Service Co., 233 S.W.2d 669, 361 
Mo. 168. 

60 C.J. p 530 note 51. 

30. Mo.—Johnson t. Elansas City 
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Public Ser\4ce Co., 214 S.W.2d 5, 
358 Mo. 253. 

60 C.J. p 530 note 53. 

31. Mo.—^Newton v. Harvey, App., 
202 S.W. 249. 

32. Mo.—Bryant v. Kansas City Rys. 
Co., App., 217 S.W. 632. 

33. Mo.—^Marczuk v. St. Louis Pub¬ 
lic Service Co.. 196 S.W.2d lOOO, 
355 Mo. 536—Brungs v. St. Louis 
Public Service Co., App., 235 S.W.2d 
81. 

60 C.J. p 530 note 56. 

Entitled to waruing 
Where pedestrian came into a po- 
sition of imminent perii of which he 
was oblivious after he had seen the 
streetcar which struck him, pedestri¬ 
an was entitled to warning bell re- 
quired by ordinance.—Marczuk v. St. 
Louis Public Service Co„ 196 S.W.2d 
1000, 355 Mo. 536. 

34. Mo.—Angle v. Fleming, App., 258 
S.W. 143. 

35. Mo.—^Woodis V. United Rys. Co. 
of St, Louis, 203 S.W. 489, 199 Mo. 
App. 348. 


Conn.—Emmons v. New York & 
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where it does not appear that the company or its 
servants knew, or, in the exercise of ordinary and 
reasonable care, should have known, of plaintiff’s 
perii or danger in time to avoid the accident.36 In- 
deed, in a mimber of jurisdictions the doctrine ap- 
plies oniy where the motorman had actual knowl- 
edge of plaintiff's perii or danger in time to avoid 
injury to him;^^ but in other jurisdictions the doc¬ 
trine may apply either where the motorman actually 
saw, discovered, or knew of plaintiff’s perii or dan¬ 
ger, or, by the exercise of ordinary and reasonable 
care, should have seen, discovered, or known of it 
in time to avoid the collision and injury.^^ Where 
knowledge of plaintiff’s perii has been acquired, 
it creates a special duty to take care on the part 
of the company and its employees.39 


b. Of Plaiiitiff’s Presence on or near Track 

Mere knowledge of the presence of a person on or 
near the track without knowledge of his danger or that 
he !s about to put himself in a position of danger will 
not render the Street railroad company liable for a fall- 
ure to avoid injuring him. 

Mere knowledge of the presence of a person near 
the track, or on the track some distance away, with¬ 
out knowledge of his actual perii, and without no- 
tice, waming, or knowledge that he is about to put 
himself in a position of danger, does not make the 
Street railroad company liable for a failure to avoid 
injuring him,^® since the company has the right, in 
the absence of knowledge to the contrary, to act 
on the assumption that such person will keep out 
of danger,or at least exercise ordinary and rea- 


36. La,—^Phelan v. New Orleans 
Public Service, App., 56 So.2d 173. 

Md.—Storrs v. Hink, 173 A. 66, 167 
Md. 194. 

Mo.—Molkenbur v. St. Louls Public 
Service Co.. 103 S.W.2d 660, 232 
Mo.App. 266. 

N.T.—Hernandez v. Brooklyn & 
Queens Transit Corp., 32 N.E.2d 
642, 284 N.T. 535. 

60 C.J. p 530 note 60. 

37. Ala,—Honeycutt v. Birminghana 
Elee. Co., 181 So. 772. 236 Ala. 221. 

Cal.—^Taylor v. Pacific Electric Ry. 

Co., 44 P.2d 680, 6 Cal.App.2d 531. 
Ind.—Sowers v. Indiana Service Cor¬ 
poration, 188 N.E, 865, 98 Ind.App. 
261. 

N.T.—^Panarese v. Union Ry. Co, of 
New Tork City, 186 N.E. 84, 261 N. 
T. 233. 

€0 C.J. p 530 note 62. 

38. U.S.—^Illinois Terminal R. Co. v. 
Feltrop, C.C.A.MO., 130 P.2d 982. 

Ky.—Brooks v. New Albany & L. 
Elee. Ry. Corp., 132 S.W.2d 777, 
280 Ky. 157—Cincinnati. N. & C. R. 
Co. V, Cooper, 132 iS.W.2d 324, 279 
Ky. 831—^Mullins v. Cincinnati, N. 
& C. Ry. Co., 68 ■S.W.2d 790. 253 Ky. 
156. 

Mo.—Lefkowitz v. Kansas City Pub¬ 
lic Service Co., 242 S.W.2d 530— 
Jants V. St. Xiouis Public Service 
Co., 204 S.W.2d 698, 356 Mo. 985— 
Bootee v. Kansas City Public Serv¬ 
ice Co., 183 S.W.2d 892, 363 Mo. 716 
—^Lotta V. Kansas City Public 
Service Co., 117 S.W.2d 296. 342 Mo. 
743—Crews v. Kansas City Public 
Service Co., 111 S.W,2d 64, 341 Mo. 
1090—Jordan v. St. Joseph Ry., 
Light, Heat & Power Co., 73 S.W.2d 
205, 335 Mo. 319—^Millhouser v. 
Kansas City Public Service Co., 55 
S.W:2d 673, 331 Mo. 933—Kloecken- 
er v. St, Liouis Public Service Co., 
63 S.W.2d 1043, 331 Mo. 396—Cain 
V, St. LiOuis Public Service Co., 


I App., 69 S.W.2d 734—Flynn v. St. 
Louis Public Service Co., App.. 41 
S.W.2d 885. 

Tenn.—^Agle v. Knoxville Power & 
Light Co., 8 Tenn.App. 153. 

Va.—^Virginia Elee. & Power Co. v. 
Whitehurst, 8 S.E.2d 296, 175 Va. 
339. 

Wash.—Scott V. City of Seattle, 83 
P.2d 351, 196 Wash. 464. 

60 C.J. p 531 note 64. 

GireumstaiLces as detenulnaiit 
How far motorman of a streetear 
should see a man’s body lying on 
or near the track in order to charge 
him with negligence under the doc¬ 
trine of discovered perii is to be de- 
termined from all surroundlng cir- 
cumstances; and a streetear motor¬ 
man was not negligent for failure to 
see an intoxicated pedestrian lying 
in the shadows of bushes with no 
part of his body extending across 
the rails as the car approached him 
where he lay one hundred feet from 
Street interaection at which motor¬ 
man was reQuired to stop.—^Heydorn 
v. New Orleans Public Service, La. 
App., 35 So.2d 893. 

39. Ind.—Terre Haute I. & E. Trac- 
tion Co. v. Stevenson, 123 N.E. 785, 
189 Ind. 100. 

60 C.J. p 532 note 66. 

40. Cal.—^McHugh v. Market SL Ry. 
Co., 85 P.2d 467. 29 Cal.App.2d 737.1 

Mich.—^Beaulieu v. City of Detroit, 
292 N.W. 332, 293 Mich. 364. 

Mo.—Stith V. St. Louis Public Service 
Co., 251 S.W.2d 693—^Abernathy v. 
St. Louis Public Service Co., 240 
S.W.2d 914, 362 Mo. 214—^Johnson 

V. Kansas City Public Service Co.. 
214 S.W.2d 6, 358 Mo. 263—Elkln v. 
St. Louis Public Service Co., 74 S. 

W. 2d 600, 336 Mo. 951—Setser v. 
St. Louis Public Service Co., App., 
209 S.W.2d 746—Diei v. St Louis 
Public Service Co., 192 S.W.2d 608, 
238 Mo.App. 1046—Miller v« Kansas 


City Public Service Co., 178 S.W.2d 
824, 238 Mo.App. 247—Robards v. 
Kansas City Public Service Co., 
177 S.W.2d 709. 238 Mo.App. 165. 

60 C.J. p 532 note 67. 

Imminent perii 

Motorman’s duty under humanl- 
tarian doctrine to stop or slacken 
speed of streetear, or to warn, in or¬ 
der to avoid collision with automo- 
bile, dld not arise until driver of 
automobile was in a position of immi¬ 
nent perii, and in order to bring 
the case withln the humanitarian 
rule, more is required than a show- 
ing of a mere possiblllty that the ac¬ 
cident mlght have been avolded.— 
Smith V. St. Louis Public Service 
Co., Mo.App., 252 S.W.2d 8$. 

Failure to waru 

A motorman was not negligent mt- 
der the humanitarlan rule in not glv- 
ing waming of his intentlon to be- 
gin Crossing paved part of hlghway 
at intersection between hlghway and 
private right of way of Street rail¬ 
road, where truck driver saw street¬ 
ear before it entered paved portion 
of hlghway and when truck driver 
was two hundred feet from it; and 
where the truck swerved abruptly to 
left, running parallel with streetear 
Crossing intersection, ran along Street 
railroad private right of way, truck 
passenger was thrown out and under 
rear wheels of streetear, and truck 
flnally stopped behind front vestl- 
bule of streetear, humanitarlan rule 
did not apply.—^Lotta v. Kansas City 
Public Service Co., 117 S.W.2d 296, 
342 Mo. 743. 

41. Mo.—Johnson v. St. Louis Publio 
Service Co., 251 S.W.2d 70. 

Va.—Virginia Elee. & Power Co. v. 
Ford, 186 S.E. 84, 166 Va. 619— 
Driscoll V. Virginia Electric & Pow-‘ 
er Co., 181 S.K 402, 609. 166 Va. 638. 
60 C.J. p 532 note 68. 
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sonable care,^^ and it need not anticipate that a 
person not in a position of danger will foolishly, 
heedlessly, or negligently put himself in such a 
position.43 It is otherwise, however, where the 
motorman is cognizant of appearances indicating or 
strongly suggesting danger.'*^ Under an ordinance 
providing that a motorman shall keep a vigilant 
watch, more is required of the motorman than is re- 
quired under the humanitarian doctrine,^^ and he 
is required to stop his car on the first appearance of 
danger,46 and he must anticipate that those ap- 
proaching the track will come within the danger 
2 one and that those within the zone will not season- 
ably leave it.^*^ 

c. Of Plaintiff^s Ignorance of, or Inability to 
Escape from, Danger 

The last ciear chance doctrine wlli apply where it 
should have been apparent to the motorman that the 
plaintiff was obitvious of the perii or that he couid not 
escape therefrom. 

Where the motorman of an approaching streetcar 
saw plaintiff in a position of perii or danger, it is 
necessary and sufficient to render the humanitarian 
or last ciear chance doctrine applicable that it shall 


have been apparent to the motorman either that 
plaintiff was unaware or oblivious of the perii or 
danger^S or was unable to escape, or extricate him¬ 
self, therefrom.’^® Likewise, the doctrine will ap¬ 
ply where the operator fails to discover an oblivious 
pedestrian approaching tracks.°® 

§ 294. Ability and Opportunity to Avoid In- 
jury 

Ordinarfly, the humanitarian or last ciear chance 
doctrine does not apply where the accident was unavold- 
able by the exercise of the care required under the 
circumstances. 

Ordinarily, the humanitarian doctrine or doctrine 
of last ciear chance does not apply so as to warrant 
a recovery of damages from a Street railroad com- 
pany where, after the motorman of the car in ques- 
tion became aware, or, in some jurisdictions, after 
he, by the exercise of ordinary and reasonable care, 
should have become aware, of plaintiffs perilous 
position on or near the track, he did not have time°^ 
and opportunity, and it was impossible for him,53 
to avoid the collision and injury, by stopping the 
car or otherwise, with the means at hand^-^ or any 


T)uty of motorman | 

Streetcar motorman, having rlght 
to assume that driver of slowly ap¬ 
proaching truck would stop before 
going on track, owed no duty to 
slacken speed of car or sound warn- 
ing until it was or should have been 
apparent to him that driver did not 
intend to stop.—Elkin v. St. Louis 
Public Service Co.. 74 S.W.2d 600, 335 
Mo. 951. 

Snowledge of danger 

A streetcar motorman does not in¬ 
dicate knowledge that a pedestrian 
is in danger, so as to make the last 
ciear chance doctrine applicable in 
action for injuries to passenger 
struck by streetcar, merely hy clang- 
ing his gong.—Jackson v. Capitol 
Transit Co., 99 F.2d 3S0, 69 App.D.a 
147, certiorari denied 69 S.Ct, 464, 
30$ U.S. 630, 83 L.Ed. 1032. 

42. R.I.—^Halliday v. Rhode Island 
Co., 107 A. 86, 42 R.I. 350. 

60 C.J. p 532 note 69. 

43. Cal.—Levin v. Brown, 185 P,2d 
329, 81 Cal.App.2d 913. 

Zowa.—^Lynch v. Des Moines Ry. Co., 
245 N.W, 219, 215 lowa 1119. 

60 C.J. p 532 note 70. 

44. lowa.—Lynch v. Des Moines Ry. 
Co., supra. 

60 C.J. p 532 note 71. 

45. Mo.—^Abemathy v. St, Louis 
Public Service Co., 240 S.W.2d 914, 
362 Mo. 214. 


46. Mo.—Melton v. St. Louis Public 
Service Co., 251 S.W.2d 663—Aber- 
riathy v. St. Louis Public Service 
Co., 240 S.W.2d 914, 362 Mo. 214. 

xmder humanitarian rule, the duty 
to stop streetcar arose when motor¬ 
man saw or should have seen pedes¬ 
trian walking alongside track and 
should have realized that pedestrian 
was oblivious of approach of street¬ 
car and was intent on pursuing his 
course in dangerous proximity to 
track.—Melton v. St. Louis Public 
Service Co., Mo., 251 S.T\’.2d 663. 

47. Mo.—Melton v. St. Louis Public 
Service Co., supra. 

48. Mo.—Jordan v. St. Joseph Ry., 
Light Heat & Power Co., 73 S.W.2d 
205, 335 Mo. 319. 

60 C.J. p 532 note 73. 

49. Cal.—Darling v. Pacific Electric 
Ry„ 242 P. 703, 197 Cal. 702. 

60 C.J. p 532 note 74. 

50. Mo.—Crews v, Kansas City Pub¬ 
lic Service Co., 111 S.'VV.2d 64, 341 
Mo. 1090. 

51. Md.—^National Hauling Contrac- 
tors Co. V, Baltlmore Transit Co., 
44 A.2d 450, 186 Md. 158—Watson 
V. Storrs, 175 A. 263, 167 Md. 685. 

Mich.—^Rosenfeld v. City of Detroit, 
265 N.W. 490, 274 Mich, 650. 

X.IL—^Katsikas v. Manchester Street 
Ry.. 3 A,2d 821. 90 K.H. 21. 

N.T.—Snyder v. Union Ry. Co. of 
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New York City, 255 N.Y.S. 155, 234 
App.Div. 320. 

60 C.J. p 633 note 78. 

ZSlements for consideration 

In applying rule of Isist ciear 
chance to Street railroad company, 
questions of motorman’s attention, 
control of car, and speed are im¬ 
portant elements.—^Washington Ry, 
& Electric Co. v. Chapman, 65 F.2d 
486, 62 App.D.C. 140, certiorari denied 
Chapman v. Washington Ry. & Elec¬ 
tric Co., 64 S.Ct 75. 290 U.S. 661, 78 
L.Ed. 672. 

52. La.—Washington v. New Orleans 
Public Service, App., 162 So. 213— 
Favaza v. New Orleans Public Serv¬ 
ice, App., 154 So. 457, followed in 
Frere v. New Orleans Public Serv¬ 
ice, 154 So. 462—Schmidt & Ziegler 
v. New Orleans Public Service, 137 
So. 871, 18 La.App. 722. 

N.Y.—^Esposito V. City of New York, 
89 N.T.S.2d 781, 275 App.Div. 912. 
Va.—Lynchburg Traction & Light Co. 

V. Wright, 170 S.E. 569, 161 Va. 251. 
60 C.J. p 533 note 79. 

63. Cal.—^Powell v. Pacific Elee. Ry. 

Co.. 216 P.2d 448. 35 Cal.2d 40. 

Md.—^Baltlmore Transit Co. v. Revere 
Copper & Brass, 72 A.2d 4, 194 Md. 
611—^Phillips V. Baltimore Trans¬ 
it Co.. 71 A,2d 430, 194 Md. 627. 

60 C.J. p 533 note 80. 

54» La.—Soards v. Shreveport Rys. 
Co., App., 8 So.2d 343—Washington 
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reasonable means,by the exercise of ordinary 
and reasonable care,®® the care required by the cir- 
cumstances,®7 or the utmost care.®® Conversely, 
where the other elements of the doctrine are pres- 
ent, it applies where the car could have been 
stopped in time to avoid the collision.®® Also, in- 
ability to avoid the injury, by stopping the car or 
otherwise, does not prevent the application of the 
doctrine where such inability was due to the com- 
pany’s own negligence in not having a competent 
driver or motorman on the car,®® not having it 
properly eqnipped,®^ or in running the car, at the 
time, at a reckless or unlawful rate of speed.®^ 

§ 295* Care Required after Perii Is, or Should 
Be, Discovered 

After he discovers, or, In some Jurisdictions after 
he, In the exercise of ordinary and reasonable care, 
should discover, the perii or danger, the motorman must 
use that degree of care which an ordinarily and rea- 
sonably prudent person, skilled as a motorman, wouid 
use under similar circumstances to avoid a collislon. 


After the motorman of an approaching streetcar 
discovers, or, according to the rule obtaining in 
some jurisdictions, after he, in the exercise of ordi¬ 
nary and reasonable care, should discover, the peri- 
lous position of a person or his property on, or in 
close proximity to, the track he should use due®® 
and proper®^ care to avoid a collision. In some 
decisions it is stated that he is required to exercise 
ordinary and reasonable care,®® and in other deci¬ 
sions it is declared that he is required to exercise 
a high degree of care.®® These statements are not 
irreconcilable, as the motorman must use that degree 
of care which an ordinarily and reasonably prudent 
person, skilled as a motorman, wouid use under 
similar circumstances to avoid injury,®^ and such a 
person wouid be expected to act with a high degree 
of intelligent diligence where an emergency requir- 
ing quick action to prevent injury arose.®® The 
motorman should act promptly®® and use ali pos- 
sible, available, and reasonable means, consistent 
with safety, to avoid a collision and injury.70 More 


V. New Orleans Public Service, 
App., 162 So. 213—Vergo v. Shreve- 
port Rys. Co., 139 So, 737, 19 La. 
App. 647, 

Md.—State, for Use of Ridgway v. 
Capital Transit Co., 72 A2d 245, 194 
Md. 656—^Phillips v. Bal timore 
Transit Co„ 71 A.2d 430, 194 Md. 
627—Watson v. Storrs, 175 A. 263, 
167 Md. 685. 

Va.—Lynchburg Traction & Light Co. 
V. Wright, 170 S.B. 569, 161 Va. 
251. 

60 C.J. p 533 note 81. 

55. Conn.—Petrillo v. Connecticut 
Co., 102 A. 607, 92 Conn. 235. 

Tex.—San Antonio Traction Co. v. 
Kumpf, Civ.App., 99 S.W. 863. 

56. Conn.—Curtis v. Bristol & Plain- 
vllle Electric Co., 128 A. 517, 102 
Conn. 238. 

60 C.J. p 533 note 83. 

57. Mo.—^Taylor v. Metropolitan St 
Ry. Co., 165 S.W. 327. 266 Mo. 191. 

58. Cal.—^Arnold v. San Francisco- 
OaJdand Termina! Rys., 164 P. 798, 
175 Cal. 1. 

60 C.J. p 533 note 85. 

59. Kan.—^Frogge v. Kansas City 
Public Service Co., 175 P.2d 112, 
162 Kan. 209. 

Mo.—Conroy v. St. Joseph Ry., Liight, 
Heat & Power Co., App., 130 S.W.2d 
689. 

60 C.J. p 533 note 87. 

Olronmstaiices for oonslderatloiL 
In action for injuries sustained by 
plaintifCs' minor son in a collision at 
Intersection between an automobile 


in which he was riding and an elec- 
tric trolley bus, condition of road, 
weather, and brakes were circum¬ 
stances to be considered in deter- 
mining whether accident could have 
been avoided under the humanitarian 
rule.—Conroy v. St Joseph Ry., 
Light Heat & Power Co., supra. 

Biglit of way 

A motorman who had right of way 
could rely to a reasonable extent 
on expectation that motorist wouid 
exercise due care, but could not rest 
exclusively on such assumption and 
proceed unmlndful of attending cir¬ 
cumstances which might imperii his 
own safety or that of others.—^Brule 
V. Union St Ry. Co., 52 N.B.2d 388, 
315 Mass. 268. 

eo. Ark.—^Little Rock Traction, etc., 
Co. V. Morrison, 62 S.W. 1045, 69 
Ark. 289. 

61. Ark.—Little Rock Traction, etc., 
Co. V. Morrison, supra, 

Cal.—Scott V. San Bernardino Valley 
Traction Co., 93 P. 677, 152 Cal. 
604. 

62, Mo.—^Bumgardner v. St. Louis 
Public Service Co., 102 S.W.2d 694, 
340 Mo. 521. 

60 C.J. p 533 note 90. 

Antecedent ezcessive speed 

Fact that humanitarian doctrine, 
notwithstanding antecedent excessive 
speed of streetcar which struck rear 
of automobile, became applicable to 
situation did not therefore transform 
antecedent negligent speed into non- 
negllgent or lawful speed, where an¬ 
tecedent negligent speed contlnued 
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until collision occurred, since other¬ 
wise no recovery could be had for 
prlmary negligence based on negli¬ 
gent speed.—Bumgardner v. St. Lou¬ 
is Public Service Co., supra. 

63. Okl.—^Pittsburg Ry. Co. v. Camp¬ 
bell, 236 P. 27, 110 Okl. 79. 

64. Cal.—^Berguin v. Pacific Electric 
Ry. Co., 263 P. 220, 203 Cal. 116. 

66. N.J.—^Miller v. Public Service 
Co-ordinated Transport, 168 A. 409, 
111 N.J.Law 339. 

R.I.—Chagnon v. United Elee. Rys. 

Co., 200 A. 949, 61 R.I. 246, 275. 

60 C.J. p 534 note 95. 

66. Mo.—^Millhouser v. Kansas City 
Public Service Co., 55 S.W.2d 673, 
331 Mo. 933. 

60 C.J. p 534 note 96. ' 

67. Mo.—^Williams v. Fleming, 267 S. 
W. 6, 218 Mo.App. 563. 

60 C.J. p 534 note 97. 

68. Ala.—^Montgomery Light & Trac¬ 
tion Co. V. Baker, 67 So. 269, 190 
Ala. 144. 

69. Ala.—Mobile Light & R. Co. v, 
Gadik, 100 So. 837, 211 Ala. 582. 

60 C.J. p 534 note 99. 

70. U.S.—^Mills V. Denver Tramway 
Corp., C.C.A.C 0 I 0 ., 155 F.2d 808. 

Tex.—^Dallas Ry. & Terminal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct. 
60 C.J. p 534 note 1. 

Duty to passengers 

A part of the duty, required of mo¬ 
torman operating a streetcar across 
a highway at intersection with pri- 
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specifically, he should, where he has time and op- 
portunity to do so, stop the car,"^! or at least reduce 
its speed,'‘2 and give a warning by sounding a gong 
or other\vise.'^3 Qn the other hand, the Street rail- 
road company is not liable under the humanitarian 
or last ciear chance doctrine where, after it dis- 
covered, or by reasonable care could have dis- 
covered, the injured personas perii, it exercised all 
reasonable care to avoid the accident,as where 
the motorman acted promp^y*^® and did all that it 
was possible for him to do to avoid the accident.*^^ 


Also, there can be no recovery under the humani¬ 
tarian doctrine for a mere error in judgment on the 
part of the motorman in attempting to stop the car 
by means of brakes, which he knew to be defective, 
instead of reversing the power."^ 

A supervisor of the company directing a motor¬ 
man may, under some circumstances, be charged 
with the same dut>" as the motorman in respect of 
exercising ordinary care to avert injury to a per- 
son about to enter the danger zone.'*^ 


9. Actions for Injuries 


§ 296. In General 

Actions for injuries resulting from the operation of 
Street railroads are subject to the generat rules govern- 
ing actions of like character. 

In actions for injuries resulting from the opera¬ 
tion of Street railroads, the cause of action, and the 
defenses which are available to defendant, are gov- 
emed by the law of the place where the injury oc- 
curred.79 A franchise contract requiring the rail- 
road to comply with municipal ordinances does not 
give a person, injured as a resuit of the operation of 


the railroad, the right to sue for breach of con- 

tract.so 

§ 297. Jurisdiction and Venue 

In the absence of a specia! statute providing other- 
wise, questions with respect to jurisdiction and venue 
In actions against Street railroads for injuries are gov- 
erned by the general rules applied in civii actions. 

Except in so far as regulated by special statutory 
provisions, the rules goveming civii actions for in¬ 
juries generally apply in actions for injuries against 
Street railroad companies, with respect to questions 
of jurisdiction®^ and venue.®^ A statute prescribing 


vate rigrht of way of Street railroad 
when truck was approaching Inter- 
section, was not to do something 
which would endanger his passen- 
gers.—^Lotta v. Kansas City Public 
Service Co., 117 S.W.2d 296, 342 Mo. 
743. 

71. IT.S.—Mills V. Denver Tramway 
Corp., C.C.A.C 0 I 0 ., 155 F.2d 808. 

60 C.J. p 534 note 3. 

72- Mo.—^Hill V. Kansas City Rys. 

Co., 233 S.W. 205, 289 Mo. 193. 

60 O.J. p 534 note 4. 

73. U.S.—Mills V. Denver Tramway 
Corp.. C.C.A.C 0 I 0 ., 155 F.2d SOS. . 

Mo.—Jordan v. St. Joseph Ry., Light, 
Heat & Power Co., 73 S.W.2d 205, 
335 Mo. 319. 

60 C.J. p 534 note 5. 

railure to warn 

In order to constitute negligence 
under humanitarian rule in failing to 
warn motorist of approach of street- 
car by sounding gong, motorman 
must be able to wam motorist and 
prevent collision thereby, see or he 
able to see motorist in place of dan¬ 
ger in time to sound gong, and know 
that there wlll be collision unless 
gong is sounded.—Jordan v. St, Jo¬ 
seph Ry., Light, Heat & Power Co., 
supra. 

74. H.T.—^Hernandez v. Brooklyn & 


Queens Transit Corp., 32 N.E.2d 
542, 284 N.Y. 535. 

60 C.J. p 534 note 6. 

76. Md.—State v. United Rys. & 
Electric Co. of Baltimore, 115 A. 
109, 139 Md. 306. 

60 C.J. p 535 note 7. 

76. Cal.—^Behne v. Pacific Elee. Ry. 
Co., 86 P.2d 843. 30 Cal.App.2d 437— 
Guyer v, Pacific Elee. Ry. Co.. 
75 P.2d 560, 24 Cal.App.2d 499— 
Korchak v. Pacific Electric Ry. Co., 
48 P.2d 752, 9 CaLApp.2d 89. 

Conn.—Skelton v. Connecticut Co., 180 
A. 302. 120 Conn. 689. 
lowa.—^Hitchcock v. lowa Southern 
Utilities Co. of Delaware, 6 N.W. 
2d 29, 233 lowa 301. 

60 C.J. p 535 note 8. 

Attempt to ciear l 3 itersectio& 

"Where truck was one hundred ten 
feet from intersection of highway 
with private right of way of Street 
railroad at time streetear was half- 
way across twenty-four-foot strip of 
paved highway, motorman was not 
negligent, under humanitarian rule, 
in using full power to get car off 
highway, instead of stopping and 
blocking paved portion of highway.— 
Lotta V. Kansas City Public Service 
Co., 117 S.W.2d 296. 342 Mo. 743. 

77. Mo.—Grear v. Harvey, 177 S.W. 

780, 195 Mo.App. 8, certiorari 


quashed, Sup., State v. Ellison, 182 
S.W. 961, 

78. Mo.—^Bocklitz v. Wells, 261 S.W. 
955, 214 Mo.App. 612. 

60 C.J. p 535 note 10. 

79. Mo.—Smlth v. East St. Louls 
Ry. Co., App., 152 S.W\2d 204. 

80. Tex.—Northern Texas Traction 
Co. V. Hlll, Civ.App., 297 S.W. 778. 

81. Mass.—Brookhouse v. Union R. 
Co., 132 Mass. 178. 

60 C.J. p 537 note 25. 

82. 111.—Chicago City R. Co. v. Mc- 
Meen, 102 111.App. 318, afiirmed 68 
X.B. 1093, 206 111. 108. 

60 C.J. p 537 note 26. 

Xnterorban eleetrio railroad operat- 
ing over private right of way was 
a “railroad” within statute authoriz- 
ing bringing of personal injury ac¬ 
tion in any county through which 
railroad passes.—^Watson v. Brady, 
183 N.E. 516, 205 Ind. 1. 

Pnrpose of statute 

The purpose of the statute, stating 
places where an action for injuries 
or death against a railroad company, 
interurban, suburban, or Street rail¬ 
road, and stage companies. should be 
brought, is to prevent the filing of 
actions in a court far removed from 
place where cause of action arose. 
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the place where the action may be brought should j 
be liberally constnied where it is purely procedural j 
and does not create a new remedy.®* 

§ 298. Time to Sue and Limitations 

Where speciai statutas exist, suit must be brought 
within the time prescribed thereby. 

Suit to recover for injuries caused by a Street 
railroad must be brought within the time prescribed 
by speciai statutory provisions.*^ The application 
of general statutes of limitation is discussed in 
Limitations of Actions § 1 et seq, 

§ 299. Parties 

Subject to statutory variatioris the general rules as 
to parties In civii actions appiy In actions for damages 
caused by the operatlon of Street railroads. 

The general rules applicable to parties in civii 
actions, and the provisions of statutes goveming 
actions against Street railroads for injuries result- 
ing from operation of the railroad determine who 
are necessary^s and proper^® parties, and control the 
joinder of parties,^7 the substitution of parties, 
or the bringing in of new parties.^® Although a 
permissive statute allows the assignee of a chose 
in action to sue in his own name, the owner of a 
motor vehicle damaged by collision with a streetcar 
may sue in his own name for damages, although he 
has assigned his claim to an insurer.^o 

§ 300. Process and Appearance 

Service of process In accordance with a statute appll- 
cable oniy to railroads does not confer Jurisdiction over 
a Street railroad. 


Service of process in accordance with a statute 
applicable only to railroads does not confer juris¬ 
diction over a Street railroad,^^ A statute permit- 
ting Service to be. made on any conductor of a rail¬ 
road company owning or operating an interurban 
electric railway, except conductors of electric rail¬ 
roads operating within cities, does not prevent valid 
Service within a city on the conductor of an electric 
interurban railroad.^>2 

The construction and operation of general statutes 
relating to process, and the general rules govern- 
ing process in civii actions are discussed in Process 
§ 1 et seq. 

§ 301- Notice of Claim 

Where a statute so requires, the plaintifT must glve 
proper notice, within the time prescribed, of the time, 
place, and cause of Injury. 

In order that an injured person may bring an ac¬ 
tion against a Street railroad company, he must 
comply with a statute requiring that the company be 
given notice within the time prescribed of the time, 
place, and cause of the injury.^® The purpose of 
such a statute is to give the Street railroad an op- 
portunity to investigate while the facts are fresh 
and thus protect itself against unfounded claims.^^ 
Failure to file a claim against a city within the 
prescribed time is not excused on the ground that 
the injured person*s mental faculties were con- 
tinuously impaired by the injury until after expira- 
tion of the statutory period,^^ or on the ground 
that literal compliance was not necessary where 
the officials of the city operating the streetcar in its 


with exceptlon that plaintiff may 
maintain action in the county where 
he resides.—^New York, C. & St L. 
R. Co. V. Matzinger, 26 N'.E.2d 849, 
136 Ohlo St 271. 

83. Ind.—^Vanosdol v. Henderson, 22 
N.E.2d 812, 216 Ind. 240. 

84. Mass.—^McMahon v. Lynn, etc., 
R. Co.. 77 N.E. 826, 191 Mass. 295. 

85. Ind.—^Indianapolis Traction & 
Terminal Co. v. Springer, 93 N.E. 
707, 47 Ind.App. 35. 

lowa.—Caligiurl v. Des Moines Ry. 
Co., 288 N.W. 702, 227 lowa 466, 

86. Ohio.—Conners v. Cincinnati St 
Ry. Co., 4 Ohio Supp. 197. 

Pa«—^Johnson v. Pittsburgh Rys. Co., 
34 Pa.Dist & Co. 209, 86 Pittsb.Leg. 
J. 585. 

Tex.—^Brooks v. Galveston City R. 


Co., Clv.App., 74 S.W, 830—Dallas i 
Consolidated Traction R. Co. v. 
Hurley, 31 S.W. 73, 10 Tex.Civ.App. ’ 
246. 

87. Mo.—Camden v. St. Louis Public 
Service Co., 206 S.W.2d 699, 239 Mo. 
App. 1199. 

Ohio.—Conners v. Cincinnati St. Ry. 

Co., 4 Ohio Supp. 197. 

Pa.—Weiss v. Pittsburgh Rys. Co., 
152 A. 674, 301 Pa. 539. 

88. Ohio.—^Ksenich v. Lorain St Ry. 
Co., App., 31 N.E.2d 266. 

89. Wis.—^Brtel v. Milwaukee Elec¬ 
tric Ry. & Light Co., 160 N.W. 263. 
164 Wis. 380. 

90. Conn.—Smlth v. Waterbury, etc., 
Tramway Co.. 121 A. 873, 99 Conn. 
446. 

91. Ohio.—Greene v. Woodland Ave., 
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etc., St R. Co., 66 N.E. 642, 62 Ohio 
St 67. 

92. Mich.—^Halladay v. Detroit Unit¬ 
ed R. Co., 119 N.W. 445. 155 Mich. 
436, followed in Watkins v. Detroit 
United R. Co., 119 N.W. 447, 165 
Mich. 440. 

93. Mass.—erlandi v. Union 
Freight R. Co., 16 N.E.2d 17, 301 
Mass. 47. 

60 C.J. p 538 notes 35, 36. 

Uahillty Imposed by statute 

Mass.—Berlandi v. Union Freight R. 
Co., supra. 

94. Conn.—^Delaney v. Waterbury & 
Milldale Tramway Co., 99 A. 603, 
91 Conn. 177—Peck v. Fair Haven, 
etc., R. Co., 58 A. 767, 77 Conn. 161. 

95. Cal.—0*Brien v. City and County 
of San Francis co, App., 116 P.2d 

I 450. 
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proprietary capacity had full knowledge of the 
accident.®® 

Stifficiency of notice. The sufficiency of the no- 
tice is to be tested with respect to its purpose in 
furnishing the recipients such available information 
as is calculated to assist them in self-protection, 
and in applying the test the circumstances of each 
case are to be considered.®*^ For the purpose of a 
husband^s recovering consequential damages re- 
sulting from injury to his wife, a notice giyen by 
his wife is sufficient.®® 

Waiver of notice, While it may be that a Street 
railroad may waive the statutor>’ notice, the waiver 
must be ciear and relied on by plaintiff.®® 

§ 302. Complaint, Declaration, or Petition 

a. In general 

b. Duty of defendant 

c. Breach of duty or negligence 

d. Proximate cause 

e. Power of defendant to avoid injury; 

last ciear chance 

f. Willful or wanton acts or gross negli- 

gence 

g. Negativing defenses; contributory 

negligence 

a. In General 

The plaintiff’s Initiai pleading In an action against a 


Street railroad must state facte sufficient to constitute 
a legal cause of action. 

In an action against a Street railroad for injury 
caused by negligent management or operation of the 
Street railroad, the complaint, declaration, or peti¬ 
tion shouid set out with such reasonable certainty 
as is necessary to inform defendant of the acts or 
omissions on which its liability is based ali the facts 
essential to constitute a legal cause of action.^ 
Thus, the complaint must set out ciear and distinet 
allegations showing the injured person’s right to be 
on or near the tracks,- and that the acts or omissions 
constituting the negligence were caused by defend- 
ant*s servant® in the course of his employment.'* 
The complaint shouid be a concise, summary recital 
of the material facts relied on,® and need not allege 
immaterial or irrelevant matters,® although the fact 
that it does allege such matters does not render the 
pleading bad.*^ Mere conclusions of law shouid not 
be alleged.® In construing a count to determine 
whether its averments are sufficient, it is not per- 
missible to segregate one part from another, but ali 
of its averments must be construed and considered 
together.® 

Ownersliip or operation, A complaint for injuries 
caused by negligence with respect to the condition 
or use of cars or other property must show that 
such property was owned by, or in possession or 
control of, defendant at the time of the injuries.i^ 

Alleging separate acts of negligence. In accord- 


96. Cal.—0’Brlen v. City and County 
of San 'Francisco, supra- 

97. Conn.—^Delaney v. Waterbury & 
Milldale Tramway Co., 99 A. 503, 91 
Conn. 177. 

60 O.J. p 538 note 38. 

98. Conn.—^Peck v. Falr Haven, etc., 
H. Co., 58 A. 757. 77 Conn. 161. 

99. Conn.—Shalley v. Danbury, etc., 
Horse R, Co., 30 A. 135, 64 Conn. 
381. 

60 CJ. p 538 note 40. 

1. 111. —^Butler V. Illinois Traction, 
Inc., 253 I11A.PP. 135. 

R.I.—^Ferra v. United Electric Rys. 

Co., 155 A. 668. 52 R.I. 7. 

60 C.J. P 539 note 44. 

Complaint lield suadent 
Cal.—Gibson v. Garcia, 216 P.2d 119, 
96 Cal.App.2d 681. 

Ind.—Carson v. Perkins, 29 N,E.2d 
772, 217 Ind. 543—Terre Haute, In- 
dianapolis & Eastern Traction Co. 
V. Sawyer, 179 N.B. 654, 95 Ind.App. 

6 . 


ITotice of injuzy 

The statutory notice of injuries 
motorists sustained because of a de¬ 
fective railroad track in a Street nec¬ 
essary to enforce motorists" actions 
must be pleaded.—^Berlandi v. Union 
Freight R. Co.. 16 N.E.2d 17. 301 
Mass. 47. 

2. Ala.—^Birmingham Ry.. Light & 
Power Co. v. Nicholas, 61 So. 361, 
181 Ala. 491, 

60 C,J. p 639 note 46. 

3. Ala.—^Birmingrham Ry„ Liffht & 
Power Co, v. Pox, 56 So, 1013, 174 
Ala. 657. 

60 C.J. p 539 note 48. 

4. Ala.—Birmingham Ry., Light & 
Power Co. v. Fox, supra. 

60 C.J. p 539 note 49. 

Emergenoy authorizing employment 
of assistanoe by motorman 
Ala.—^Burkhalter v, Birmingham Elee. 
Co., 6 So.2d 864, 242 Ala. 388. 

5- Pa.—^Philadelphia Rapid Transit 
Co. V. King, 169 A. 23, 110 Pa.Super. 
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475—^Walaconis v, Maguire, Com. 
PL, 43 Sch.L,eg.Rec. 226. 

6. Mo.—^Koenig v. Union Depot R. 
Co., 73 S.W. 637, 173 Mo. 698. 

60 C.J. p 539 note 51. 

7. Ind.—^Hammond. etc., Electric R. 
Co. V, Eads, 69 N.E. 555. 32 Ind. 
App. 249. 

60 C.J. p 539 note 52. 

8. Al€L—^Kllgore v. Birmingham Ry., 
Liight & Power Co., 75 So. 996, 200 
Ala. 23S—^Birmingham Ry., Light 
& Power Co. v. Nicholas. 61 So. 361, 
181 Ala. 491. 

Tenn.—^Hemmer v. Tennessee Elee. 
Power Co.. 139 S.W.2d 69S, 24 Tenn. 
App. 42. 

60 C.J. p 539 note 53. 

9. Ala.—Birmingham Ry., Light & 
Power Co. v, Morris, 50 So. 198, 163 
Ala. 190. 

60 C.J. p 539 note 54. 

lOi Ala.—Birmingham Ry., Light & 
Power Co. v. Fox. 56 So, 1013, 174 
Ala. 657. 

60 C.J. p 540 note 55. 
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ance with general rules, plaintiff may allege several 
acts of negligence, not inconsistent with each other, 
in one paragraph or count,^^ such as ordinary neg¬ 
ligence and last ciear chance doctrine.^2 

Amendment. In accordance with, and subject to, 
general rules, an amendment to the complaint may 
be allowed where it is not inconsistent with, or 
contradictory of, the allegations of the complaint,^^ 
or where it does not introduce a new or different 
cause of action.^^ Where the general charge of 
negligence causing the injury is alleged in the orig- 
inal petition, it is not necessary to repeat it in an 
amended petition charging specific acts of negli- 
gence.i5 

Incapacity of pcrson injured, Where it is claimed 
that the person injured is non sui juris, such in¬ 
capacity, it has been held, being a matter of fact, 
should be pleaded^® 

Certainty^ definitenesSj and particularity. In ac¬ 
cordance with, and subject to, general rules, ma- 
terial facts must be stated with a reasonable degree 
of particularity and certainty in order that defend¬ 
ant may be apprised of what it will be called on to 
defend,^*^ but plaintiff is required to state the facts 
only as far as they appear to be properly within 

his knowledge.^8 

Consistency or repugnancy. While a petition is 
defective where its allegations are inconsistent and 
repugnant,^^ an allegation of the humanitarian doc- 
trine with other allegations not inconsistent there- 


with is proper.20 Thus, allegations of negligence 
in running a streetcar at an excessive rate of speed 
and negligence under the humanitarian doctrine are 
not inconsistent.2i Where the humanitarian doc¬ 
trine does not necessarily presuppose that the in¬ 
jured person was negligent, an allegation of due 
care is not inconsistent with a pleading of the 
humanitarian doctrine .22 

b. Duty of Defendant 

The existence of a legal duty on the part of the de¬ 
fendant to exercise care as to the person or property 
injured, at the time and place of the injury, must be 
shown by the plaintiff's pleading, 

The complaint must show the existence of a legal 
duty on the part of defendant to exercise care as to 
the person or property injured, at the time and 
place of the injury,23 and advantage may be taken 
by demurrer of a failure to allege such duty 
owed.^^ Where it is the duty of a Street railroad 
company to exercise reasonable care so to con¬ 
struet and maintain its tracks as to keep the Street 
in a reasonably safe condition for travel, it is not 
necessary, it has been held, to allege such duty.25 

Knowledge of danger or defect Where knowl- 
edge by defendant of the danger or defective con¬ 
dition which caused the injuries is an essential ele- 
ment of its duty and consequent negligence with re- 
spect thereto, plaintiff must allege the existence of 
actual or constructive knowledge of the danger or 
defect by defendant.26 


11 . Mo.—^Dunn v. Kansas City Rys. 
Co., App., 204 S.W. 692. 

60 C.J. p 540 note 57. 

12. Mo.—^Roemer v. Wells, App., 257 
S.W. 1056—^Dunn v. Kansas City 
Rys. Co., App,, 204 S.W. 592. 

13. Mo.—Carey v. Metropolitan St. 
Ry. Co., 101 S.W. 1123, 126 Mo.App. 
188. 

60 C.J. p 640 note 60. 

14. R.I.—^Butler v. Rhode Island Co., 
68 A. 425. 

60 C.J. p 540 note 61. 

15. Ky.—Louisville R. Co. v. Will, 
66 S.W. 628, 23 Ky.L. 1961. 

16. Ind.—Citizens’ St. R. Co. v. Ham- 
er, 62 N.E. 658, 63 N.E. 778, 29 Ind. 
App. 426. 

17. Kan.—FTogge v, Kansas City 
Public Service Co., 157 P.2d 637, 
159 Kan. 687. 

Mo.—^Rosemann v. United Rys. Co. of 
St. LiOuis, App., 180 S.W. 462. 

60 C.J. p 540 note 66. 


Allesratlons held suflcieiit 
Ind.—^Evansville & S. Traction Co. v. 
Montgomery, 98 N.E. 731, 60 Ind. 
App. 528. 

60 C.J. p 640 note 66 [a]. 

18. 111.—Chicago City R. Co. v. Jen- 
nings, 41 N.E. 629, 157 IU. 274. 

19. Ala.—^Birminghara Elee. Co. v. 
Echols, 32 So.2d 379, 249 Ala. 689. 

60 C.J. p 541 note 69. 

20. Mo.—Heinzle v. Metropolitan St. 
R. Co., 111 S.W. 536, 213 Mo. 102— 
Gaedis v. Metropolitan St. R Co., 
143 S.W. 666, 161 Mo.App. 226. 

21. Mo.—^Farrar v. Metropolitan St. 
Ry. Co., 165 S.W. 439, 249 Mo. 210. 

60 C.J. p 641 note 72. 

22. Mo.—^Bybee v, Dunhain, App., 
198 S.W. 190—^Keyes v. Metropoli¬ 
tan St. Ry. Co., 144 S.W. 166, 161 
Mo.App. 545. 


23. Ala.—Clark v. Birmingham Elee. 
Co., 181 So. 294, 236 Ala. 108. 

60 C.J. p 641 note 75. 

Allegations held sufficient 
Cal.—Gibson v. Garcia, 216 P.2d 119, 
96 Cal.App.2d 681. 

111.—^Valuch V. Rawson, 270 111.App. 
583. 

60 C.J. p 541 note 76 [a]. 

24. Ala.—^Mobile Light & R. Co. v. 
Harold, 101 So. 163, 20 Ala.App. 125. 

Ind.—^Bvansville Electric Ry. Co. v. 
Folz, 93 N.E. 866, 47 Ind.App. 58. 

25. Tex.—San Antonio Traction Co. 
V. Cassanova, Civ.App., 164 S.W. 
1190. 

60 C.J. p 641 note 78. 

26. Mo.—^Asmus v. United Rys. Co. 
of St. Louis, 140 S.W. 933, 160 Mo. 
App. 616. 

60 C.J. P 541 note 80. 

Allegations held. snffioient 
Pa.—Culver v. Lehigh Valley Transit 
Co.. 186 A. 70. 322 Pa. 503. 
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Duty imposed by statute or ordinance. Where the 
injury occurs through the neglect o£ a Street railroad 
to comply with a city ordinance and the action is 
based on such violation, the ordinance should be 
pleaded.27 It need not be set out in haec verba,but 
that part of the ordinance relied on, or ali the sub- 
stantial part thereof, should be set out,-® and it 
should be averred that the ordinance was in force 
at the time of the injury.®® 

c. Breach of Duty or Negligence 

The plalntiff must allege facts showlng a breach 
of duty or negligence on the part of the defendant, and, 
where the negligence charged is a breach of a duty im¬ 
posed by statute or ordinance, the plaintiff must allege 
facts showing a breach of duty In violation of such 
statute or ordinance. 

Having set out the duty owing to plaintiff by 
defendant, in accordance with, and subject to, rules 
of pleading in actions for negligence generally, 
plaintiff must clearly allege facts showing that de- 
fendanfs acts or omissions causing the injury were 
in breach of such duty.®i The complaint fails to 
state a cause of action in negligence where it does 
not allege an act done or omitted negligently, or al¬ 
lege facts from which the court can say that the 
acts done or omitted constituted negligence.®^ Al- 
though there are some decisions to the contrary,®^ 
it is ordinarily sufficient to allege such negligence 
in general terms, without setting forth the specific 


acts constituting it,®^ or averring the name of the 
negligent servant,®® unless there is a motion to 
make more specific.®® An allegation of sufficient 
acts causing the injury, coupled with an averment 
that they were negligently done, is sufficient;®” but, 
if the allegations undertake to set forth such acts 
without stating that they were negligently done, it 
must appear by direct averment that the acts caus¬ 
ing the injury were per se the resuit of negligence, 
or negligence must appear from a statement of such 
facts as certainly raise the presumption that the in- 
jiiry was the resuit of defendant*s negligence.®® 

In order to hold a complaint sufficient it is not 
necessar}' that the acts of negligence charged be 
negligence per se,®® or in violation of a statutory 
dut 3 ' or a duty imposed b}' ordinance,**® but it is 
sufficient if ali the acts of negligence charged, when 
taken together, show a duty owing the injured per- 
son, and that the failure to perform such duty re- 
sulted in the injuries complained of.'*^ While the 
duty of a motorman to stop the car after he has 
discovered or should have discovered the perii of a 
person on or near the tracks may be subordinate 
to his duty to safeguard the passengers, whether 
the stop could have been made without injur>" to 
the passengers need not be specially pleaded,^® but 
a general averment that the motorman negligently 
failed to exercise due care is sufficient.^® 


27. Ala.—^Birmingham Ry., Hght & 
Power Co. v. Fuqua, 66 So. 578, 174 
Ala. 631. 

60 C.J. p 542 note 83. 

28. Ala.—Birmingliam Ry., Light & 
Power Co. v. Fuqna, supra. 

29. Ala.—Birmingham Ry., Liglit & 
Power Co. v. Fuqua, supra. 

30. Ala.—^Blnningrham Ry., Light & 
Power Co. v. Fuqua, supra, 

60 C.J. p 542 note 86. 

31. Fla,—^Tampa Electric Co. v. Mc- 
Culloch, 156 So. 269, 115 Fla. 680. 

Wash.—Lamoreaux v. Tacoma Ry. & 
Power Co., 28 P.2d 1019. 176 Wash. 
307. 

60 C.J. p 542 note 89. 

Allegations held Bufflcient 

(1) An allegation. of petition that 
plalntifTs automobile was violently 
struck In rear by defendant's street- 
car, which was being operated by de- 
fendanfs employee in negligent man- 
ner. was not allegation of general 
negligence, restricted by allegations 
of particular or specific negligence, 
but was allegation of specific negli¬ 
gence ajid, hence, complete within it- 


self.—State ex rei. Spears v. McCul- I 
len, 210 S.W,2d 68. 357 Mo. 686. j 
(2) Other allegations held sufiO- 
cient see 60 C.J. p 542 note 89 [a]. 

32. Ala.—^Harrison v. Mobile Light 
& Railroad Co., 171 So. 742, 233 Ala. 
393. 

60 C.J. p 543 note 90. 

33. Del.—Lioteman v. People's Ry. 
Co.. 76 A, 478, 24 Del. 5S8. 

60 C.J. p 543 note 91. 

34. Ala.—^Birmingham Elee. Co. v. 
Jones, 176 So. 203, 234 Ala. 590. 

R.I.—Reichwein v. United Elee. Rys. 

Co., 27 A.2d 845, 68 R.I. 365. 

60 C.J. p 543 note 92. 

Allegations held sufficient 
Ga.—Georgia Power Co. v. Gillespie, 
173 S.E. 755, 48 Ga.App. 688. 

Ind.—Smith v. Mills, 185 N.E. 327, 
98 Ind.App. 543. 

60 C.J. p 543 note 92 [c]. 

35. Ala.—^Anniston Electric, etc., Co. 
V. Rosen, 48 So. 798, 159 Ala. 196, 
133 Am.S.R. 32—^Birmingham R., 
etc., Co. V. City Stable Co., 24 So. 
658, 119 Ala. 615, 72 Ani,S.R. 955. 

36. U.S.—Southern Electric R. Co. v. 


Hageman, Mo., 121 P. 262, 57 C.C.A. 
348, certiorari denied 24 S.Ct. 843, 
191 U.S. 572, 48 L. Ed. 307. 

60 C.J. p 543 note 94. 

37. Mo.—Quinly v. Springfield Trac- 
tion Co., 165 SW. 346, ISO Mo.App. 
287. 

60 C.J. p 544 note 95. 

38. Fla.—Consiimers’ Electric Light, 
etc., Co. V. Pryor, 32 So. 797, 44 
Fla. 354. 

60 C.J. p 544 note 96. 

39. Ind.—Terre Haute, Indianapolis 
& Eastem Traction Co. v. McDer- 
mott, 141 X.E. 362, modified on oth¬ 
er grounds 144 X.E. 620, 82 Ind. 
App. 134. 

40- Ind.—Terre Haute, Indianapolis 
& Eastern Traction Co. v. McDer- 
mott, 144 X.E. 620, 82 Ind.App. 134. 

41. Ind.—Terre Haute, Indianapolis 
& Eastern Traction Co. v. McDer- 
mott, 144 X-.E. 620. 82 Ind.App. 134. 

42. Mo.—Wagner v. Metropolitan St. 
Ry. Co., 142 S.W. 463, 160 Mo.App. 
334. 

43. Mo.—Wagner v. Metropolitan St. 
Ry. Co., supra. 
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Breach of statutory duty, Where the negligence 
charged consists of acts or omissions in violation 
of a duty imposed by statute or ordinance, in order 
to allege a cause of action the declaration must al¬ 
lege facts which show a breach of duty in viola¬ 
tion of such statute or ordinance.^^ A complaint 
setting up a violation of an ordinance which has 
been repealed prior to the accident does not state 
a cause of action.^S Where the ordinance is merely 
declaratory of the common law, the legal effect of 
pleading it specially is the same as if the facts were 
alleged without reference to the ordinance-^® 

d. Frosimate Cause 

The plaintiff must show by his pleading that the 
negligence of the defendant was the proximate cause 
of his injur/. 

Since defendant is liable only for injuries which 
are proximately caused by its negligence, plaintiff, 
having set out defendant*s duty to him, and a breach 
of that duty, must also show that the negligence of 
defendant was the proximate cause of the injury 
complained of.*^"^ A mere allegation of negligence 
on the part of defendant and of the loss or injury 
sustained does not charge defendant with responsi- 
bility for the damage.^s The complaint must allege 
that defendant's alleged negligence was the sole 
cause of the injury or that it contributed to the in- 
jury.'*^ The complaint is insufficient to state a 
cause of action as against a demurrer where it fails 
to show that the negligence charged was the cause 


of the injury,50 or where it appears that the injury 
was not proximately caused by the negligence 
charged^l but by an independent intervening 

agency.52 

e. Power of Defendant to Avoid Injury; Last 
Ciear Chance 

In some Jurisdictions, but not others, the last ciear 
chance or humanitarlan doctrine may be invoked and re- 
lied on without belng speclaliy pleaded. 

While in some jurisdictions plaintiff cannot re- 
cover on negligence which warrants the application 
of the last ciear chance doctrine without allegations 
bringing the case within such doctrine,®^ in other 
jurisdictions recovery may be had under a general 
allegation of negligence.^^ An allegation of initial 
negligence is insufficient.^^ if recovery is sought 
under the discovered perii doctrine the essential 
elements must be alleged, or implied, from plaintiff^s 
allegations.56 An allegation that defendant failed 
to exercise due care after discovering plaintiff’s 
perii is sufficient,^7 without alleging that defendant 
negligently failed to use due care.68 In jurisdictions 
where actual knowledge of plaintiff’s perii is re- 
quired, an allegation that defendant actually knew 
is necessary.59 In jurisdictions where actual knowl¬ 
edge of plaintifFs perii is not necessary, an allega¬ 
tion that defendant failed to exercise due care to 
avoid injury after it had or could have discovered 
plaintiff’s perii is sufficient.®® 


44, Ind.—Union Traction Co, v. Tay- 
lor, 136 N.E. 256, 81 Ind.App. 257. 

60 C.J. p 544 note 5. 

45. Mont—^Varn v. Butte Electric 
Ry. Co.. 249 P. 1070, 77 Mont. 124. 

46- Tex.—Dallas Railway & Termi- 
nal Co, V. Price, Civ.App., 94 S.W. 
2d 884. afflrmed 114 S.W.2d 859, 131 
Tex. 319. 

47- Ga.—Annis v. Georgla Power 
Co., 157 S.E. 242, 42 Ga.App. 754, 

60 C.J. p 545 note 12. 

48. Ala.—^Kalgore v. Birmingham 
Ry., lilgrht & Power Co., 75 So. 996, 
200 Ala. 238. 

49. Ala.—Ex parte McNeil, 85 So. 

668, 17 Ala.App. 317, certiorari 

granted 85 So. 569, 204 Ala. 81. 

60 C.J. p 545 note 14. 

50- Ga.—^Kirk v. Savannah Electric 
& Power Co., 178 S.E. 470. 60 Ga. 
App. 468. 

Md.—State, for Use of Aronoff v. 

Baltimore Transit Co., 80 A.2d 18. 

60 C.J. p 545 note IS¬ 


51. Ga.—^Annis v. Georgia Power 
Co.. 157 S.E. 242, 42 Ga.App. 754. 

52. Ga,—^Annis v. Georgia Power 
Co., supra. 

60 C.J. p 545 note 17. 

53. Or.—Cerrano v. Portland Ry., 
LigM & Power Co.. 126 P. 37, 62 Or. 
421. 

60 C.J. p 545 note 20. 

54. Cal.—^Langford v. San Elego 
Electric Ry. Co., 164 P. 398, 174 Cal. 
729. 

55. Ala.—^Hilton v. Birmingham Ry., 
Llght & Power Co., 68 So. 343, 192 
Ala. 474. 

60 C.J. p 546 note 24. 

56. Tex.—^Dallas Railway & Termi¬ 
na! Co. V. Blshop, Civ.App., 153 S. 
W.2d 298. 

57- Tex.—^Northern Texas Traction 
Co. V. Thetford, Civ.App., 28 S.W. 
2d 906. 

60 C.J. p 546 note 25. 

58- 'Ala.—^Birmingham Ry.. Llght & 
Power Co. v. Bush, 56 So. 731, 176 
Ala. 49. 


m MlBBonrl 

(1) A petition alleging that plain¬ 
tiff was in a positlon of imminent 
perii, and that defendanfs motorman 
saw, or in the exercise of ordinary 
care could have seen him in that po- 
sition in time, by the exercise of or¬ 
dinary care thereafter, to have avoid- 
ed the collislon, and thereafter failed 
to exercise ordinary care to avoid the 
collislon, and that as a direct resuit 
of such failure the collislon occuzred 
is sufficient under the humanitarian 
doctrine.—^Plynn v. St. Louis Public 
Service Co., Mo.App., 41 S.W.2d 885. 

(2) Other particulars of pleading 
required in Missouri see 60 C.J. p 546 
note 26 [a]. 

59. Ala.—^Anniston Electric, etc., Co. 
V. Rosen, 48 So. 798, 159 Ala. 195, 
133 Am.S.R. 32. 

Tex.—^Dallas Railway & Termina! Co. 
V. Redman, Civ.App., 88 S.W.2d '36, 
error dismissed. 

6Q. Conn.—^Delaney v. Waterbury & 
Milldale Tramway Co., 99 A. 503, 
91 Conn. 177- 
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f. Willful or 'Waaton Acts or Gtross Negligence 

Where the gravamen of thc complaint Is willful or 
wanton injury it must, in accordance with the generat 
rules of negligence, allege that the injury was willful and 
wanton. 

Where the gravamen of the complaint is willful or 
wanton injury, it must allege a willful or wanton in- 
jury.6^ The complaint must allege that the injurious 
act was intentionally and purposely done, with the 
intent willfully and purposely to inflict the injury 
complained of,®- and, unless it avers such conscious 
knowledge or facts showing it, the mere fact that 
the acts are charged to have been willfully, want- 
only, or recklessly done is not sufficient.®^ Ordi- 
narily a general averment that defendanfs servants 
by certain acts or omissions wantonly, willfully, or 
recklessly caused the injury is sufficient, without 
setting out the facts showing the wantonness, willful- 
ness, or recklessness.®^ While plaintiff may allege 
simple negligence and willful misconduct in separate 
counts,®» but not in the same count,®® where the 
gist of the action is willful or wanton injur>% an 
allegation of simple negligence alone is insuffi- 
cient®^ 

Gross negligence, Where it is necessary that the 
act or omission causing the injury be willful or 
wanton in order to constitute gross negligence, an 
allegation that defendant carelessly and negligently 
did or omitted to do an act causing the injury is 
not a charge of gross negligence, but ordinary neg¬ 
ligence.®® 


§§ 302-303 

g. Negativing Defenses; Contribntory Negli¬ 
gence 

Under the rules of pleading in actions for negiigent 
injuries generally, the plaintiff need not negative matters 
of defense in his pleading, and in most, but not ali, 
Jurisdictions, need not negative contributory negligence. 

Matters of defense to be alleged by defendant 
need not be negatived by plaintiff in his complaint, 
declaration, or petition.®® 

Contribntory negligence, Except where the com¬ 
plaint States a cause of action under the Ia st ciear 
chance or humanitarian doctrine,'^® a complaint is 
ordinarih^ bad if it discloses contributor\' negligence 
on the part of the person injured."! As discussed in 
Negligence § 194, there is a conflict of authority 
as to whether plaintiff must negative contributory 
negligence on his part in his complaint. While in 
some jurisdictions, plaintiff must allege freedom 
from contributory negligence,*^- the general rule, 
sometimes by virtue of statute,*^^ is to the effect that 
the fact of contributory' negligence is an affirmative 
defense and need not be negatived by plaintiff in 
his original pleading.“^4 

§ 303 . Plea or Answer and Other Pleadings 

The general rules of pleading in civii actions, and 
particularly actions for negligence, govern the plea or 
answer of the defendant in actions for injuries from op¬ 
erati on of Street raliroads. 

Under the general rules goveming pleas and an- 
swers in civii actions generally, and in particular 
those in actions for negligence, a plea that plaintiff 
was guilty of contributory negligence,*^® or that he 
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61. Ala.—Bessierre v. Alabama City, 
G. & A. Ry. Co., 60 So. 82, 179 Ala. 
317. 

60 C.J. p 546 note 34. 

Allegatlons held snificleiLt 

Ohlo.—Conners v. Cincinnati St. Ry. 

Co., 4 Ohio Supp. 197. 

60 C.J. p 546 note 34 [a]. 

AUeerations beld demnrrable 
Ala.—Birmingham Elee. Co. v. Ech- 
ols, 32 So.2d 379, 249 Ala. 589. 

62. Ala.—Bessierre v. Alabama City, 
G. & A. Ry. Co.. 60 So. 82, 179 Ala. 
317—^Blrmingrbam R., etc., Co. v. 
Jaffee, 45 So. 469, 154 Ala. 548. 

63. Ala.—Birmingham R., etc., Co. v. 
JaflCee, supra—^Anniston Electric, 
etc., Co. V. Blwell, 42 So. 46, 144 
Ala. 317. 

64. Ala.—Birmingham Ry., Ltigrht & 
Power Co. v. Johnson, 61 So. 79, 
183 Ala. 352. 

60 C.J, p 547 note 38, 


65. Ala.—Birmlngham Ry., Li&ht & 
Power Co. v. Norton, 61 So. 459, 7 
Ala,App. 671. 

66. Ala.—Merrill t. Sheffield Co., 53 
So. 219, 169 Ala. 242. 

67. Ala.—^Bessierre v. Alabama City, 
G. & A. Ry. Co., 60 So. 82, 179 Ala. 
317. 

60 C.J. p 547 note 41. 

68. Wis,—Gould v. Merrill Ry. & 
Llghtingr Co., 121 N.W. 161, 139 
T^^is. 433. 

69. Mich.—^Bowen v. Detroit City R. 
Co., 20 N.W. 559, 54 Mich. 496, 62 
Am.R. 822. 

60 C.J. p 547 note 45. 

76. Tex.—^Wichita Falis Traction Co. 

V. McAbee, Civ.App., 21 S.W.2d 97. 
60 C.J. p 547 note 47. 

71. Ga.—Haddon v. Savannah Elec¬ 
tric & Power Co., 136 S.E. 285, 86 
Ga.App. 183. 

I 60 C.J. p 547 note 49. 
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Contributory negligeiLoe held not dis- 
closed 

Ga.—Savannah Electric & Power Co. 
V. Russo, 31 S.E.2d 87, 71 Ga.App. 
397. 

Mo.—^Flynn v. St. Louis Public Serv¬ 
ice Co., App., 41 S.W.2d 885. 

60 C.J. P 647 note 49 [b]. 

72. 111.—^TV’'ilkerson v. Cummings, 58 
N.E.2d 280, 324 IlI.App. 331. 

Neb.—Olson v. Omaha & C. B. St. Ry. 
Co., 267 N.W. 246, 131 Neb. 94. ap- 
plying lowa rule. 

60 C.J. p 548 note 52. 

73. Mass,—Gagnon v. Worcester 
Consol. St. Ry. Co.. 120 N.E. 381, 
231 Mass. 160. 

60 C.J. p 548 note 54. 

74. Cal.—^Erdevig v. Market St. Ry. 
Co., 264 P. 252, 203 Cal. 367. 

Mo.—-Williams v. East St. Louis Ry. 

Co., App., 100 S.W.2d 51. 

60 O.J. p 548 note 55. 

75« Ala.—^Birmlngham Ry., Light & 
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was a trespasser,76 may be interposed to a complaint 
averring simple negligence; but, where contributory 
negligence is not a defense, it is no answer.'^^ 
Thus, a plea setting up contributory negligence is an 
insufhcient answer to a complaint charging defend¬ 
ant with wantonness or willfulness,'^^ or with the 
power, notwithstanding plaintiff^s negligence, to 
avoid the injury after discovering plaintiff^s peril.'^® 
Where plaintiff attempted to cross in front of an 
approaching car knowing that he was in perii in 
doing so, a plea setting out that plaintiff, fully ap- 
preciating his perii, attempted to cross,*® or that his 
contributory negligence continued up to, and con- 
curred in, the injury,*^ is sufficient. 

Necessity of special plea. In jurisdictions where- 
in contributory negligence of the person injured 
must be specially pleaded, such a plea must be suffi¬ 
cient.* ^ A plea must aver the facts and circum- 
stances constituting the contributory negligence re- 
lied on and not the mere conclusion of the pleader,** 
and, while the word “negligently” is not necessary 
where the facts alleged show negligence,*^ the em- 
ployment of the word “negligently” or other similar 
conclusion-expre^sing words will not serve as a 
substitute for allegations of facts and circumstanc- 
es.*® A plea setting up contributory negligence, 
which attributes to the person injured conduct which 
may or may not have been negligent, and which fails 
to aver that such conduct was negligent, except as 
a conclusion of law resulting necessarily from the 
act or omission charged, is insufficient and subject 
to demurrer,** as is also a plea which does not with 
certainty impute to the person injured the omission 


of any duty or the commission of any act, negligent 
or otherwise.*7 An averment that defendant owned 
and operated a Street railroad can be reached only 
by a special plea denying that defendant owned or 
operated the Street railroad.** 

Causal connection, The plea must set out facts 
showing a causal connection between the contribu¬ 
tory negligence and the injury.** 

Imputed negligence. In accordance with general 
rules, a plea or answer which seeks to avoid lia- 
bility because of the negligence of a third person 
must allege facts which in law would allow such 
personas negligence to be imputed to plaintiff.*® 

Failure to stop, look, and listen. A plea setting 
up the failure of a driver to stop, to look, and to lis¬ 
ten at a Crossing must allege facts from which it 
can be concluded that a duty arose to stop, look, and 
listen.*^ 

Amendment. Where it is not necessary for plain¬ 
tiff to file a notice of the injury within a specified 
time, an application by defendant on the trial for 
leave to amend its answer to plead a failure to file 
notice is properly denied.*^ 

Replication or reply. Under the general rules re- 
lating to such pleadings, a replication or reply may 
and should be made to affirmative averments in de- 
fendanfs plea or answer.** Subject to such gen¬ 
eral rules, a replication is to be construed in the 
light of, and with respect to, the other pleadings, 
and particularly to the allegations of the plea it 
purports to answer.*^ A replication is insufficient 


Power Co. v. Bush, 56 So. 731, 175 
Ala. 49. 

60 C.J. p 548 note 60. 

76. Ala.—Snyder v. Mobile I^ight & 
Ry. Co., 107 So. 461, 214 Ala. 310. 

77- Ala.—^Birmingham Ry., Llgrht & 
Power Co. v. Bush, 56 So. 731, 175 
Ala, 49. 

78. Ala.—^Alabama Power Co. v. 
Armour & Co., 92 So. 111, 207 Ala. 
15. 

60 C.J. p 548 note 64. 

79. Ala—^Appel v. Selma St. & Sub- 
urban Ry. Co., 69 -So. 164, 177 Ala 
457—Birmingrham Ry., Light & 
Power Co. v. Bush, 56 So. 731, 175 
Ala. 49. 

80. Ala—^Birmingham Ry., Light & 
Power Co. v. Saxon, 69 So. 684, 179 
Ala 136. 

81. Ala—^Harrison v. Mobile Light 


& Railroad Co., 171 So. 742, 233 
Ala. 393. 

60 C.J. p 548 note 68. 

82. Ala—^Birmingham Ry., Light & 
Power Co. v. Fox, 66 So. 1013, 174 
Ala. 657. 

60 C.J. p 648 note 70. 

83. Ala—Mobile Light & R. R. Co. v. 
Forcheimer, 127 So. 826, 221 Ala 
139. 

60 C.J. p 649 note 71, 

84. Ala—Birmingham Ry., Light & 
Power Co. v. Ayer, 69 So. 66, 192 
Ala 593. 

85. Ala.—Jordan v. Alabama City, G. 
& A. Ry. Co., 60 So. 309, 179 Ala 
291—Mobile Light & R. Co. v. Ful- 
ler, 92 So. 90, 18 AlaApp. 301. 

86. Ala.—Montgomery St. R Co. v. 
Shanks, 37 So. 166, 139 Ala 489. 

87. Ala.—^Montgomery St R. Co. v. 
Shanks, supra. 


88. 111.—Brunhild v. Chicago Union 
Traction Co., 88 N.B. 199, 239 111. 
621. 

60 C.J. p 549 note 78. 

89- Ala.—^Mobile Light & R. Co. v. 

McDonnell, 92 So. 185, 207 Ala 161. 
60 C.J. p 549 note 79. 

90. Ala.—Birmingham Ry., Light & 
Power Co. v. Barranco, 84 So. 839, 
203 Ala 639. 

60 C.J. p 549 note 82. 

91. Ala—'Schmidt v. Mobile Light & 
R. Co., 87 So. 181. 204 Ala 694. 

60 C.J. p 549 note 84. 

92. Wis.—Gould V. Merrill Ry. & 
Lighting Co., 121 N.W. 161, 139 
Wis. 433. 

93. Ala.—Mobile Light & R Co. v. 
McDonnell, 92 So. 185, 207 Ala 161. 

60 C.J. p 549 note 90. 

94. Ala.—Mobile Light & R. Co. v. 
Drooks, 66 So. 824, 11 AlaApp. 595. 

60 C.J. p 550 note 92. 


450 



83 C.J.S. 


STREET RAILROABS 


§§ 303-304 


where it does not aver that defendant^s failure to 
observe a statutory duty was the proximate cause 
o£ the injury.SS 

Motion to make more definite and certain will 
be denied where the complaint contains a plain and 
concise statement constituting the cause of action.^® 

§ 304. Issues, Proof, and Variance 

a. Issues 

b. Proof 

c. Variance 

a. Issues 

In an action against a Street railroad company, oniy 
such matters as are put in issue by the pleadings may 
be adjudicated er made the basis of recovery. 

In accordance with, and subject to, general rules 
in civil actions generally, and in particular those 
relating to actions for negligence, in an action to 
recover damages caused by the operation of a Street 
railroad only such matters may be adjudicated or 
made a basis of recovery as are put in issue by the 
pleadings.^Thus, plaintiff or complainant, in such 
an action, may rely for recovery only on such mat¬ 
ters of negligence as are put in issue by his plead- 
ings.^® Plaintiff cannot state a particular cause of 
action and recover on an entirely different ground 
of liability,®^ Under a general allegation of negli¬ 


gence plaintiff may recover on proof of any acts or 
omissions constituting negligence which caused the 
injury,! but, where specific acts of negligence are 
alleged, recovery can be had only on the grounds 
alleged.- Although a matter is not alleged by plain¬ 
tiff, a material averment of defense may be deemed 
controverted b}" plaintiff to raise an issue without 
express denial.^ 

Defenses. Defendant may rely on only such mat¬ 
ters as are properly put in issue by the pleadingE.** 
It cannot rely on a defense which might have been 
put in issue only by special pleading, but was not so 
pleaded.^ A plea of the general issue or general 
denial puts in issue all the material allegations of 
the complaint or petition,® but does not put in issue 
mere matters of inducement,*^ such as the ownership 
and operation of the car causing the injury.® 

b. Proof 

(1) Matters to be proved 

(2) Evidence admissible under pleadings 

(1) Matters to Be Proved 

Plaintiff, in order to recover for injuries resulting 
from the operation of a Street railroad, must prove as 
alleged every material allegation of his complaint, dec- 
laration or petition, where such matters are in issue, 
and have not been admitted. 

In order that plaintiff or complainant may recover, 


95. Ala.—Mobile Light & R. Co. v. 
McDonnell, 92 So. 185, 207 Ala. 161. 

96. N.T.—^Agnew v. Brooklyn City 
R. Co., 13 N.T.Civ.Proc. 25, 20 Abb. 
N.Cas. 235, affirmed 5 N.T.S. 756, 
afflrmed 22 N.E. 1132, 117 N.Y. 651. 

97. La.—Cloud v. Alexandria Elec¬ 
tric R. Co., 46 So. 1017, 121 La. 1061, 
18 L.R.A.,N.S.. 371. 

60 C.J. p 550 note 1. 

Particular issues held ralsed 

(1) Defendanfs common-law duty 
to exercise the care of an ordinarily 
prudent person in the same or simi- 
lar circumstances and not care re- 
Quired under vigilant watch ordi- 
nance of clty.—Melton v. St. Louis 
Public Service Co., Mo., 251 S.W.2d 
663. 

(2) Issue of sole proximate cause. 
—Dallas Ry. & Terminal Co. v. Guth- 
rie, Civ.App., 206 S.W.2d 638, re- 
versed on other grounds 210 S.W.2d 
550, 146 Tex. 585. 

(3) Humanitarian negligence, in- 
stead of a case of primary negligence. 
—Massman v. Kansas City Public 
Service Co., Mo., 119 S.W.2d 833. 

(4) Other issues held raised see 60 
C.J. p 550 note 1 [bj. 


98. Conn.—Zeidwig v. City of Derby, 
31 A.2d 24, 129 Conn. 693. 

Tex.—San Antonio Co. v. tJpson, 71 

S.W. 565, 31 Tex.Civ,App. 50. 

99. 111.—Springfleld City R. Co. v. 
De Camp, 11 III.App. 475. 

60 C.J. p 550 note 4. 

1. Cal.—Charves v. San Francisco- 
Oakland Terminal Rys., 186 P. 154, 
44 Cal.App. 221. 

60 C.J. p 550 note 5. 

Allegation of simple negligence 

In motorlsfs action for damages 
allegedly caused by collision with de- 
fendanfs streetear at Street intersec- 
tion, motorisfs count for simple neg¬ 
ligence, in general terms, sufficed for 
a recovery on theory of subsequent 
negligence by defendant's motorman. 
—^Hayes v. Alabama Power Co., 194 
So. 505, 239 Ala. 207. 

2. Tex.—Houston City St. R. Co. v. 
Farrell, Civ.App., 27 S.W. 942. 

60 C.J. p 551 note 6. 

3. Tex.—^Northern Texas Traction 
Co. V. Smith, Civ.App., 223 S.W. 
1013. 

60 C.J. p 551 note 7. 
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4. Wash.—^Engelker v. Seattle Elec¬ 
tric Co., 96 P. 1039, 50 Wash. 196. 

60 C.J. p 551 note 9. 

Plea in shoxt by consent 

In action for injuries resulting 
when motorman, allegedly after be- 
coming aware of pedestrian*s perii, 
failed to use all means at his com- 
mand to prevent streetear from col- 
liding with pedestrlan, plea in short 
by consent included defense based 
on “subsequent contributory negll- 
genc*” or want of care on part of pe- 
destrian after discovery of his own 
peni.—McKinney v. Birmingham 
Elee, Co., 193 So. 139, 238 Ala. 627. 

5. Mich.—^Putnam v. Detroit United 
Ry., 129 X.W. 860, 164 Mich. 342. 

60 C.J. p 551 note 11. 

6. Ala.—Johnson v. Birmingham R. 
etc., Co., 43 So. 33, 149 Ala. 529. 

60 C.J. p 551 note 15. 

7. 111.—Brunhild v. Chicago Union 
Traction Co., 144 Ill.App, 198, af¬ 
firmed S& X.E. 199, 239 111. 621. 

8. 111.—Brunhild v. Chicago Union 
Traction Co., 88 N.E. 199, 239 IU, 
621. 

60 C.J. p 551 note 17. 
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in an action for injuries against a Street railroad 
company, every material allegation of negligence or 
of other matters, contained in the complaint or peti- 
tion, and necessary to establish his cause of action, 
must be proved as alleged but it is not necessary 
to prove allegations which are mere surplusage and 
not essential to the cause of action and defend¬ 
ant is not required to prove allegations in its an- 
swer which are not matters of affirmative defense.^i 

Facts alleged, but not put in issue, need not be 
proved.^2 

Matters admitted hy pleadings. Tn accordance 
with general rules, a fact essential to a cause of 
action or defense in a suit against a Street railroad 
need not be proved if admitted by the pleadings of 
the adverse party,^^ but, unless such fact is express- 
ly or impliedly admitted, it must be proved.^^ 

Specific allegations. In accordance with general 
rules, where the petition or complaint alleges spe¬ 
cific acts of negligence as a ground of recovery, 
such acts must be proved as pleaded.^5 

Several acts or omissions alleged. Where plain- 
tiff alleges several separate and distinet acts or 
omissions not dependent on each other, every act 
alleged need not be proved, but it is sufficient to 
prove one act or omission sufficient to cause, and 
which did cause, the injury independent of any 
other,^® 


Causal connection. Not only must plaintiff plead 
that defendant^s negligence was the proximate 
cause, but it must also be shown that the negli¬ 
gence proved was connected with the injury sus- 
tained as the proximate, or proximately contribut- 
ing, cause thereof.^^ 

Ownership, operation, or control. The owner- 
ship, operation, or control of the road or car 
causing the injury must be shown to be in defend- 
ant,i8 unless the answer admits it,^^ or the matter 
is not in issue,2® or the ownership of the car is not 
material,21 or unless it otherwise appears from the 
evidence that the tracks or cars were in the posses- 
sion of defendant and operated by it .22 

(2) Evidence Admissible under Pleadings 

Any evidence, otherwise admissible, may be intro- 
duced if it tends to support or controvert issues made by 
the pleadings. 

In an action for injuries arising from the opera¬ 
tion of a Street railroad, any evidence, not other¬ 
wise inadmissible, may be introduced on behalf of 
plaintiff if it tends to support or controvert an is¬ 
sue made by the pleadings,23 but evidence as to mat¬ 
ters not alleged or on which there is no issue is 
inadmissible.24 Thus an otoinance,25 such as a 
speed26 or vigilant wateh^^ ordinance, is inadmis¬ 
sible to show defendanfs negligence unless pleaded. 
However such evidence is admissible as is an in¬ 
cident of the cause of action for the purpose of 


9. Mo.—^Holden v. Missouri R. Co., 
84 S.W. 133, 108 Mo.App. 665. 

60 C.J. p 551 note 21. 

10. Mo.—Dunlap v. Kansas City 
Public Service Co.. 130 S.W.2d 658, 
234 MO.APP. 351. 

60 C.J. p 551 note 22. 

11. Mo.—Smith v. Kansas City Pub¬ 
lic Service Co., 43 S.W.2d 648, 328 
Mo. 979. 

12. 111.—^Brunhild v. Chlcago Union 
Traction Co., 88 N.E. 199, 239 111. 
621—Smaoska v. Chicago City Ry. 
Co., 160 IlLApp. 699. 

7alltLce to demand proof 

In action for death of plaintiff’a 
Intestate who was struck by a street- 
car, failure of Street car company 
to make statutory demand on plain¬ 
tiff to prove that the site of the acci¬ 
dent was located within a public way 
baxred company from contesting 
plamtiff’s allegation that intestate 
was injured on a public way.—Sears 
V. Boston Elevated Ry, Co., 47 N.E. 
2d 282, 313 Mass. 326. 


13. Ind.—Smith v. Mills, 185 N.E. 
327. 98 Ind.App. 543. 

Pa.—Fazio v. Pittsburgh Rys, Co., 
182 A 696, 321 Pa. 7. 

60 C.J. p 552 note 26. 

14. N.T.—Gargano v. Forty-Second 
St., etc., R. Co., 94 N.T.S. 544. 

60 C.J. p 552 note 27. 

16. Mo.—^Israel v. United Rys. Co. 
of St. Louis, 155 S.W. 1092, 172 Mo. 
App. 656. 

60 C.J. p 652 note 29, 

16. Mo.—State ex rei. Kansas City 
Rys. Co. V. Trimble, 260 S.W. 746. 

60 C.J. p 552 notes 32, 33. 

17. Mo.—^Moore v. Metropolitan St. 
Ry. Co., App., 180 S.W. 408. 

60 C.J. p 552 note 35. 

18. N.T.—Gargano v. Forty-Second 
St., etc., R. Co., 94 N.T.S. 644. 

19. N.T.—Schnell v. Metropolitan 
St. R. Co., 64 N.T.S. 67, 60 App. 
Div. 616. 

20. 111.—^Brunhild v. Chicago Union 
TracUon Co., 88 N.E. 199, 239 111. 
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621—'Smaoska v. Chicago City Ry. 
Co., 150 IlLApp. 599. 

21. Ind.—Smith v. Mills. 185 N.E. 
327, 98 Ind.App. 543. 

22. 111.—Chicago Junction R. Co. v. 
McAnrow, 114 IlLApp. 601. 

60 C.J. p 552 note 40. 

23. Ohio.—Karle v. Cincinnati St. 
Ry. Co., 43 N.E.2d 762, 69 Ohio App. 
327. 

Pa,—Culver v. Lehigh Valley Transit 
Co.. 186 A. 70, 322 Pa. 503. 

60 C.J. p 553 note 44. 

24. Ky.—^Wigginton*s Adm'r v. Lou- 
isville Ry. Co., 75 S.W.2d 1046, 256 
Ky. 287. 

60 C.J. p 563 note 45. 

25. 111.—Kankakee Electric R. Co. v. 
Lade, 56 111.App. 454. 

60 C.J. p 553 note 46. 

26. Mich.—Teoman v. Muskegon 
Traction & Lighting Co., 181 N.W. 
1021, 214 Mich. 68. 

60 C.J. p 553 note 47. 

27. Mo.—^Lackey v. United Rys. Co., 
231 S.W. 956, 288 Mo. 120. 
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sHowing the situation and surrounding circumstanc- 
es at the time and place of accident, and, therefore, 
as tending to prove or disprove matters in issue,-* 
such as freedom from contributor^' negligence.-® 
So, also, an ordinance^*^ or rule or custom of the 
companySi niay be admissible, although not plead- 
ed where the ordinance or rule is introduced as 
tending to prove the negligence alleged and not as 
a ground of negligence. Evidence may be admis¬ 
sible on new matter put in issue by defendant's 
answer, which is deemed controverted by plaintiflf 
without express denial.32 

Under general and specific allegations, Where 
defendanfs negligence is alleged in general terms, 
plaintiff is not confined in his evidence to an 3 ' one 
particular act of negligence, and evidence of anj’ 
fact which is a circumstance tending to show the 
negligence alleged is admissible, although no men- 
tion is made of such fact in the pleading.33 Thus, 
under a general allegation of negligence, proof may 
be made and a recovery sustained under the last 
ciear chance doctrine.34 Where specific acts of 
negligence are alleged, the proof must be confined to 


the acts alleged,35 and evidence of other acts of 
negligence is not admissible uniess the complaint is 
amended to cover them.36 

Under pica of contribnfory ticgligcncc, plaintiff 
may avail himself of any facts which tend to dis¬ 
prove such negligence,^" even though not alleged in 
his declaration or complaint.38 

On bcJialf of defendant, any proper evidence is 
admissible under a general denial w'hich tends to 
disprove the matters put in issue by plaintiffs al- 
legations.39 Thus, evidence is admissible under a 
general denial or general issue to show that defend¬ 
ant is not responsible for the cause of the injurj’,^*^ 
or that it was caused by the injured person’s o\\*n 
contributory negligence,or to show that he was 
intoxicated at the time as tending to impair his 
credibility.^3 Under a plea of contributorj' negli¬ 
gence, any evidence tending to show the existence 
of such negligence at the time is admissible,^3 and, 
under such a plea, defendant may show as evidence 
of negligence that plaintiff*s automobile was not 
legali}' registered.4^ Matters of affirmative defense 


28. Del.—^Wilminffton City R. Co. v. 
White, 66 A. 1009, 22 Del. 363. 

60 C.J. p 553 note 49. 

29. Mich.—Millette v. Detroit United 
Ry., 153 N.W. 10, 186 Mich. 634. 

60 C.J. p 553 note 50. 

30- U.S.—^Illinois Terminal R. Co. v. 

Feltrop, C.C.A.MO., 130 F.2d 982. 

60 C.J. p 554 note 51. 

31. Mo.—Poster v. Kansas City Rys. 
Co.. 235 S.W. 1070. 

32. Tex.—^Northern Texas Tracti on 
Co. V. Smith, Clv.App., 223 S.W. 
1013. 

60 C.J. p 554 note 54. 

33- Cal.—^Healy v. Market St. Ry. 

Co., 107 P.2d 488. 41 Cal.App.2d 733. 
lowa.—Watson v. Des Moines Ry. Co., 
251 N.W. 31, 217 lowa 1194. 

Mo.—^Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 894, 334 Mo. 278. 
60 C.J. p 554 note 56. 

under res ipsa loquitor doctrlne 
In actlon for death of child result- 
Ing when child was stnick by street- 
car, where defendants^ negligence 
was pleaded in general terms, evi¬ 
dence that after streetear struck 
child and while child was lying In 
front of wheel motorman attempted 
to back car up steep grade so that 
child could be released and car lurch- 
ed down grade presumably running 
over child a second time was admis¬ 
sible and sufficient under the res ipsa 
loquitur doctrine to ralse an Infer- 
ence of negligence since plaintiff vtsls 


entitled to inference arising out of 
the doctrine without specially plead- 
ing issue.—^Healy v. Market St. Ry. 
Co., 107 P.2d 488, 41 Cal.App.2d 733. 

34. R.I.—Malfetano v. United Elee. 
Rys. Co., 191 A. 491, 58 R.I. 129. 

60 C.J. p 555 note 57. 

Declaration held. to authorize proof 
R.L—^Malfetano v. United Elee. Rys. 
Co., supra. 

35. Tex.—Dallas Railway & Termi¬ 
nal Co. V. Bishop, Civ.App., 153 S. 
W.2d 298. 

60 C.J. p 555 note 58. 

36. N.T.—Coyle v. Third Ave. R. 
Co., 40 N.T.S. 1131, 18 Misc. 9. 

37. Mo.—Lackey v. United Rys. Co., 
231 S.W, 966. 288 Mo. 120. 

38. Va.—^Lackey v. United Rys. Co., 
supra—^Roanoke Ry. & Electric Co. 
v. Lioving, 119 S.E. 82, 137 Va. 331. 

60 C.J. p 555 note 61. 

39. Ky.—Smith v. Paducah Traction 
Co„ 200 S.W. 460, 179 Ky. 322. 

60 C.J. p 555 note 62. 

Bvldence as to site of accident 
In actlon for death of intestate who 
was struck by a streetear, evidence 
that place where intestate was In¬ 
jured was on a reservation limited 
to operation of streetears was ad¬ 
missible, notwithstanding streetear 
company did not make the statutory 
demand on plaintiff to prove that the 
site of the accident was located with- 


In a Public way, since the portion of 
the Street occupied by the reserva¬ 
tion continued as part of the way.— 
Sears v. Boston Elevated Ry. Co., 47 
N.E.2d 282, 313 Mass. 326. 

40. Va.—^Virginia Electric & Pow^er 
Co. V. Mitchell. 164 S.E. 800, 159 Va. 
865, supplemented 167 S.E. 424, 159* 
Va 865. 

60 C.J. p 555 note 63. 

Negligenoe of third person 
Ala—Caudle v. Birmingham Blec. 
Co., 22 So.2d 417, 247 Ala. 34. 

41. S.C.—Sharpton v. Augusta, etc., 
R, Co., 51 S.E. 553, 72 S.C. 162. 

60 C.J. p 555 note 64. 

42. S.C.—Sharpton v, Augusta, etc., 
R. Co., supra 

43. S.C.—Sharpton v. Augusta, etc., 
R. Co., supra 

60 C.J. p 555 note 66. 

hregligenee of third person 
In actlon by automobile passengers 
against streetear company to recov- 
er for Injuries sustained by passen¬ 
gers in collision with streetear, evi¬ 
dence as to conduct of automobile 
driver, not being in issue, was ad¬ 
missible only to extent that it might 
aid in determining ultimate question 
of defendants' negligence.—Krupp v. 
Lios Angeles Ry. Corp., 135 P.2d 424, 
57 Cal.App.2d 695. 

44. Mass.—^MacDonald v. Boston 
Elevated Ry. Co., 160 N.E. 327, 262 
Masa 475. 
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cannot be proved unless pleaded.^^S 
c. Variance 

As in other civii actions the proof must conform 
substantially to the pleadings. 

In accordance with, and subject to, rules in civii 
actions generally, the proof, in an action for injuries 
against a Street railroad company, must substantially 
correspond with the pleadings,and, unless cured 
by an amendmentj^*^ if there is a material variance 
therein, it is fatal to a recovery^S or matter o£ de- 
fense.^^ However, if the proof substantially sup- 
ports the pleading, any variance therein which does 
not materially affect the cause of action and by 
which defendant is not misled to his prejudice may 
be disregarded as immaterial.50 

§ 305. Presumptions and Burden of Proof 

General rules as to presumptions and burden of 
proof apply In an action for Injuries caused by the op< 
eration of a Street railroad; the burden is on the plain- 
tlff to establish the material facts of his cause of action 
and on the defendant to establish affirmative defenses. 

General rules relating to presumptions and burden 
of proof, particularly those which apply in actions 
for negligence in general, ordinarily govern and 
control the presumptions and burden of proof in an 
action for injuries caused by the operation of a 
Street railroad.^i Accordingly, the burden of proof 
is on plaintiff to establish the material facts which 


constitute his alleged cause of action.^^ Thus, it is 
incumbent on plaintiff to prove the place of the in- 
jury,53 that defendant or his servants were guilty 
of negligence or other misconduct as alleged, which 
was the proximate cause of the injury complained 
of, as discussed infra § 306, and that defendant 
owned, managed, or controlled the car which caused 

the injury.54 

In accordance with general rules, one presumption 
cannot be based on another presumption ;55 and 
there can be no presumption as against facts which 
are proved.56 In the absence of evidence that the 
place of injury was on defendanfs exclusive prop- 
erty it will be presumed that the injured person was 
not a trespasser,57 but one injured on subway tracks 
a substantial distance from the station is presumed 
to be a trespasser.58 In the absence of special evi¬ 
dence it may be presumed that streetcar tracks are 
laid in a public Street,5 9 and that the occupation and 
use of the Street by the railroad are lawful and 
there is no presumption that the prosecution of a 
Work by a Corporation in the public streets is unau- 
thorized and its employees trespassers.^l There is 
a strong presumption that cars operated on the 
tracks of a Street railway are being run by the au- 
thority of the company, and not by strangers or by 
employees acting beyond the scope of their duties.s^ 

The company will be presumed to have knowledge 
of a defect which had existed for several days;®^ 
but there is no presumption of law that a Street rail- 


45. N.T.—^Nuccio v. Liong Island R, 
Co.. 27 ]Sr.Y.S.2d 655, 262 App.Div. 
763. 

46. Ariz.—City of Phoenix v. Green, 
66 P.2d 1041. 49 Ariz. 376. 

111.—Chicago Union Traction Co. v. 

Fitzgerald, 138 111.App. 520. 

60 C.J. p 555 note 70. 

47- Ky.—South Covlngton & C. St. 
Ry. Co. V. Wintermeyer, 206 S.W. 
157, 182 Ky. 94. 

48. Mont.—^Plaherty v. Butte Elec¬ 
tric Ry. Co., 107 P. 416, 40 Mont. 
454, 135 Am.S.R. 630. 

60 C.J. p 556 note 72. 

49. Tex.—EI Paso Electric St. R. Co. 
V. Ballinger, Civ.App., 72 S.W. 612. 

60 C.J. p 556 note 73. 

50- Tenn.—Memphis St. R. Co. v. 
Berry, 102 S.W. 85, 118 Tenn. 581. 

60 C.J. p 656 note 74. 

51- Mo.—McClanahan v. St. Louis 
Public Service Co., App., 242 S.W.2d 
265. 

60 C.J. p 556 note 81. 


52. Md.—Baltimore Transit Co. v. 
Bramble, 2 A.2d 416, 175 Md. 334. 

60 C.J. p 557 note 83. 

Injury to passenger of Street rail¬ 
road see Carriers § 676 et seq. 

53. 111.—Brun v. P. Nacey Co., 108 
N.E. 301, 267 111. 353. 

60 C.J. p 557 note 84. 

54. Ala.—^Mobile Light & R. Co. v. 
Mackay, 48 So. 509, 168 Ala. 51. 

60 C.J. p 557 note 87. 

55. Ala.—Wilkerson v. Rushton, 84 

So. 775, 17 Ala,App. 332. 

60 C.J. p 557 note 90. 

56. Pa.—^Lesslg v. Reading Transit 
& Light Co., 113 A. 381, 270 Pa. 
299. 

60 C.J. p 557 note 97. 

57. Pa.—^Mars v. Philadelphia Rapid 
Transit Co., 154 A. 290, 303 Pa. 80. 

60 C.J. p 657 note 91. 

58- N.T.—Chernezsky v. City of New 
York, 86 N.T.S,2d 185, afflrmed 95 
N.Y.S.2d 697, 276 App.Div. 996. 


St. Ry. Co., 61 N.E. 822, 180 Mass. 
104. 

60- Ohio.—Columbus, Delaware & 
Marion Electric Co. v. Brown, 181 
N.E. 654, 42 Ohio App. 109. 

61. N.J.—^Daum v. North Jersey St. 
R. Co., 54 A. 221, 69 N.J.Law 1, af¬ 
flrmed 57 A. 1132, 70 N.J.Law 338. 

62. Mo.—Baker v. Metropolitan St 
Ry. Co., 126 S.W. 764, 142 Mo.App. 
354. 

63. N.Y.—Worster v. Forty-Second 
St, etc., Ferry R. Co., 50 N.T. 203. 

Bangerons oondition of pavement 

In action by motorist for damages 
sustained in head-on collision with 
streetcar, Street railroad was pre¬ 
sumed to have known of dangerous 
condition of pavement inside street¬ 
car tracks, and whether such condi¬ 
tion existed so as to prevent motor¬ 
ist proceeding thereon from turning 
out on approach of streetcar as a 
cause of the collision was for Jury.— 
Geers v. Des Moines Ry. Co., 38 N. 
W.2d 89, 240 lowa 783. 


59. Mass.—^Vincent v. Norton & T. 
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road obstructs the ordinary travel on the highway^-^ 
or makes it dangerous.^® 

One is presumed to have seen what he would have 
seen had he looked.®® 

Affirmative defenses, The burden is on defend¬ 
ant to establish matters of affirmative defense.®" 
Thus, where the failure of a driver to register his 
automobile is an affirmative defense, the burden is 
on defendant to prove the failure to register.®® 
Where defendant claims an exemption from liability 
because of the operation of the Street railroad by a 
licensee, it has the burden of proving such exemp- 
tion.®^ 

§ 306. - Negligence of Defendant 

a. In general 

b. Happening of accident; res ipsa 

loquitur 

a. In General 

In an action for injuries caused by the operation of a 
Street railroad, the plaintiff has the burden of proving 
the defendanfs negligence, and that such negligence 
was the proximate cause of the injury; and, where he 
relies on the last ciear chance or humanitarian doctrine, 
he has the burden of establishing the condltions required 
for the applicatlon of the doctrine. 


In an action for injuries caused by the opera¬ 
tion of a Street railroad, plaintiff has the burden 
of proving the negligence of defendant relied on,*^® 
and the burden is not on defendant to prove itself 
free from negligence."^ Plaintiff is not relieved of 
the burden of proving defendant^s negligence, al- 
though a presumption of due care on the part of 
plaintiff is recognized."^ In accordance with gen¬ 
eral rules, the burden is on defendant to introduce 
evidence sufficient to overcome or rebut plaintiff's 
showing where he makes out a prima facie case of 
negligence on the part of defendant,"^ or, in some 
jurisdictions, where defendant has suffered a de- 
fault;"^ but the burden of proof of his right to 
recover remains on plaintiff."^ 

As a general rule there is no presumption that 
defendant was guilty of negligence,"® but, on the 
contrary, in accordance with general principies, in 
the absence of contrary evidence it will be presumed 
that defendant acted with due care."" In the ab¬ 
sence of evidence to the contrar\' it may be pre¬ 
sumed that a streetcar was traveling at a lawful rate 
of speed,^® that defendant had equipped its cars 
with proper appliances in compliance with the law,*^® 
and that a motorman was looking ahead and per- 
forming his duty,®® especially at night.®^ It will not 
be presumed that the lights on the car were not 
buming®2 or that defendant violated an ordinance.®® 


64. Mass.—^Hawks v. Northampton, 
121 Mass. 10. 

65. Mass.—^Hawks v. Northampton, 
supra. 

66 . La.—Favaza v. New Orleans 
Public Service. App., 154 So. 457, 
followed in Frere v. New Orleans 
Public Service, 154 So. 462. 

67. N.C.—Smith v. Charlotte Elec¬ 
tric Ry. Co., 92 S.E. 382, 173 N.C. 
489. 

60 C.J. p 557 note 1. 

68 . Mass.—Dean v. Boston Blevated 
Ry. Co., 105 N.E. 616, 217 Mass. 
495—Conroy v, Mather, 104 N.E. 
487, 217 Mass. 91. 52 L.,R.A.,N.S., 
801. 

69. Tenn.—Memphis Street Ry. Co. 
V. Kohn, 7 Tenn.Civ.App. 396. 

70. D.C.—^Kelly Purniture Co. v. 
Washington Ry. & Electric Co., 76 
P.2d 9S5, 64 App.D.C. 215. 

lowa.—Geers v. Dea Moines Ry. Co., 
38 N.W.2d 89, 240 lowa 783. 

Md.—Eisenhower v. Baltimore Trans¬ 
it Co., 59 A.2d 313, 190 Md. 528— 
Baltimore Transit Co. v. Bramble, 
2 A.2d 416, 175 Md. 334. 

Minn.—^Plom v. St. Paul City Ry. Co., 
16 N.W.2d 551, 218 Minn. 474. 


Pa.—Poitasefski v. Pittsburgh Rys. 
Co., 69 A.2d 370, 363 Pa. 220—Rei- 
del V. Philadelphia Rapid Transit 
Co., 157 A. 36, 103 Pa.Super. 387. 
R.I.—Hughes V. United Electric Rys. 

Co., 160 A. 463. 

60 C.J. p 558 note 9. 

71- Mont.—Osterholm v. Butte Ere¬ 
trie Ry. Co., 199 p. 252. 60 Mont. 
193. 

N.Y,—Szpyrka v. International Ry. 
Co., 210 N.Y.S. 553, 213 App.Div. 
390. 

72- Conn.—Simuaskas v. Connecticut 
Co., 127 A. 918, 102 Conn. 61—^Morse 
V. Consolidated R, Co., 71 A. 553, 
81 Conn. 395. 

Presumption of due care see infra § 
307. 

73. Ky.—Frankfort, etc., Traction 
Co. V. Hulette, 106 S.W. 1193, 32 
Ky.L. 732. 

60 C.J. p 558 note 15. 

74. Conn.—Lawler v. Hartford St. 
R. Co., 43 A. 545, 72 Conn. 74. 

60 C.J. p 559 note 16. 

75. R.I.—0’Donnell v. United Elec¬ 
tric Rys. Co., 134 A. 642, 48 R.I. 
18. 


76- Wash.—Poland v. City of Seat- 
tle, 93 P.2d 379, 200 Wash. 208. 

60 C.J. p 559 note 19. 

77- Pa.—^Dopler v. Pittsburgh Rys. 
Co., 160 A. 592, 307 Pa, 113—Mc- 
Cawley v. Wilkes-Barre Ry. Corp., 
Com.Pl., 37 Luz.Leg.Reg. 21. 

60 C.J. p 559 note 21. 

78. lowa.—^Wilfin v. Des Moines City 
Ry. Co., 166 N.W. 842. 176 lowa 
642. 

79. Mo.—Kinlen v. Metropolitan St. 
Ry. Co.. 115 S.AV. 523, 216 Mo. 145. 

60 C.J. p 559 note 23. 

80. Ala.—Mobile Light & R. Co. v. 
Drooks, 66 So. 824, 11 Ala.App. 595. 

Pa.—Crone v. Harrisburg Rys. Co., 
143 A. lOS, 293 Pa, 428. 

81- Pa,—^Beaumont v. Beaver Val- 
ley Traction Co., 148 A. 87. 298 Pa. 
223. 

82. Md.—Crystal v. Baltimore & B. 
A. Electric Ry. Co., 132 A. 629, 150 
Md. 256, 

Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208. 

83. Mo.—^J. P. Conrad Grocer Co. v. 
St. Louis, etc., R. Co., 89 Mo.App. 
534. 
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It cannot be presumed that the use of a headlight, 
however powerful, is negligence.^^ 

Cause of injury. In accordance with general 
rules, plaintiff must show that defendanfs negli- 
gence was the proximate cause of the injury.^s 
While the cause of the injury may be inferred from 
circumstances, as discussed infra § 321, ordinarily 
it will not be presumed that defendanfs miscon- 
duct was the cause of the injury.86 Where the neg- 
ligence of defendant consists of the violation of a 
statute or ordinance, there is no presumption that 
such violation caused the injury,^ 7 ^nd plaintiff has 
the burden of proving that the violation relied on 
was the proximate cause of his injury. 88 

Power of defendant to avoid injury; last ciear 
chance, Where plaintiff relies on the last ciear 
chance or humanitarian doctrine, he has the burden 
of establishing the conditions required for the ap- 
plication of the doctrine.89 Accordingly, he has the 
burden of showing that the circumstances in which 
the injury occurred were such that defendant, after 
perceiving plaintifFs perii, had the last ciear chance 
to avoid the accident and could by the exercise of 
ordinary care have avoided injuring him.80 In juris- 
dictions where the application of the doctrine is 
dependent on the actual knowledge of defendant as 
distinguished from knowledge implied from the duty 


to discover, the burden of proof is on plaintiff to 
show the fact of actual discovery of plaintilf’s 
peril.8i In jurisdictions where actual knowledge 
is not necessary, plaintiff must at least prove that 
defendant ought to have known of plaintiff’s perii 
and could by the exercise of reasonable care have 
avoided the injury.82 

In ascertaining whether a motorman had actual 
knowledge of the perii of an injured person if it 
appears that he had an unobstructed view of the 
track, it may be presumed from his duty to keep a 
lookout that he, in fact, saw the injured person in 
a position of perii,88 but this presumption may be 
rebutted.84 Nq presumption exists that a motorman 
realized the perii in time to avoid injury,85 but it is 
presumed that the motorman acted to avoid injury 
as soon as he realized the peril.86 

Willful or wanton injury, Where plaintiff relies 
for a recovery on a willful or wanton injury, he 
has the burden of proving the essential elements to 
constitute willful or wanton injury.87 Thus, he has 
the burden of proving defendanfs actual knowledge 
of plaintiff’s perii 88 and that defendant, on discovery 
of the perii, had the time and opportunity to use 
means to avert the accident.88 A motorman ap- 
proaching a busy Crossing will be presumed to be 
conscious of the surroundings.^ Since a Street rail- 


84. Ala.—^Kllgore v. Birmingham 
Ry.f Light & Power Co., 75 So. 996, 
200 Ala. 238. 

85. Ala.—^Mobile Light & Railroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

111.—^Brewster v. Rockford Public 
Service Co., 257 Ill.App. 182. 

Md.—Baltimore Transit Co. v. Bram- 
ble, 2 A.2d 416, 175 Md. 334. 

Mass.—^Kenney v. Boston Blevated 
Ry.. 186 N.E. 603, 282 Mass. 615. 
N.T.—Corriera v. Third Ave. Transit 
Corp., 98 N.Y.S.2d 136, 277 App. 
Div. 82, affirmed 96 N.E.2d 898, 302 
N.T. 610. 

Pa.—^Niziolek v. Wilkes-Barre Ry. 
Corp., 185 A. 581, 322 Pa. 29—Fon- 
zone V. Liehigrh Valley Transit Co., 
178 A. 671, 318 Pa. 514. 

Tex.—Dallas Ry. & Terminal Co. v. 
Guthrie, 210 S.W.2d 550, 146 Tex. 
585. 

60 C.J. p 563 note 90. 

Contrlbutory oanse 
Where contributive but not con- 
certed action of motorist and street- 
car company injured pedestrian, bur¬ 
den was on pedestrian in action 
a^inst streetcar company to show 
what injuries were caused by street¬ 
car company's negligence.—Grzybow- 


ski V. Connecticut Co., 164 A. 632, 116 
Conn. 292. 

88. Mo.—Hoagland v. Dunham, App., 
186 S.W. 1145. 

87. Mo.—Callanan v. United Rys. Co. 
of St. Louis, App., 232 S.W. 213. 

60 C.J. p 563 note 94. 

88. Mo.—Callanan v. United Rys. Co. 
of St, Louis, supr€L 

60 C.J. p 563 note 95. 

89. Ala.—^Davis v. Birmingham Elee. 
Co., 33 So.2d 355, 250 Ala. 98. 

Mo.—^Johnson v. Kansas City Public 
Service Co., 214 S.W.2d 6, 358 Mo. 
253. 

Pa.—^Rex V. Lehigh Valley Transit 
Co., 177 A. 226, 116 Pa.Super. 603. 
Va.—^Virginia Transit Co. v. Owens, 
65 S.E.2d 422, 190 Va. 76. 

60 C.J. p 563 note 99. 

90. Ala.—^Davis v. Birmingham Blec. 
Co., 33 So.2d 356, 250 Ala. 98. 

Mo.—Marczuk v. St. Louis Public 
Service Co., 196 S.W.2d 1000, 855 
Mo. 536. 

60 C.J. p 563 note 1. 

91. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Bessiere, 66 So. 805, 190 Ala. 
59. 

60 C.J. p 563 note 3. 
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92. Conn.—^BudaJ v. Connecticut Co., 
143 A. 627, 628, 108 Conn. 474. 

60 C.J. p 563 note 5. 

93. lowa.—Carr v. Interurban Ry. 
Co., 171 N.W. 167, 185 lowa 872. 

60 C.J. p 664 note 8. 

94. lowa.—Carr v. Interurban Ry. 
Co., supra. 

95. Tex.—Fontana v. Port Arthur 
Traction Co., Civ.App., 235 S.W. 
1098. 

96. Tex.—^Fontana v. Port Arthur 
Traction Co., supra. 

97. Ala.—^Becknell v. Alabama Pow¬ 
er Co., 143 So. 897, 225 Ala. 689— 
Alabama City, G. & A. Ry. Co. v. 
Bessiere, 66 So. 805, 190 Ala. 59— 
Birmingham Elee. Co. v. Graddick, 
49 So2d 318, 35 Ala.App. 484, cer¬ 
tiorari denied 49 So.2d 320, 254 Ala. 
556. 

98. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Bessiere, 66 So. 805, 190 Ala. 
59. 

99. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Bessiere, supra. 

1. Ala.—^Birmingham Ry., Light & 
Power Co. v. Leach, 59 So. 358, 5 
Ala.App. 546. 
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road is under no duty to exercise active vigilance to 
look out for trespassers on its cars or tracks, no 
presumption arises that the motorman was look- 
ing ahead,^ but the actual knowledge necessary to 
authorize recovery may be inferred from proof that 
the motorman was looking ahead.3 

b. Happening of Accident; Res Ipsa LoQLuitnr 

Ordinarily mere proof of an accldont or injury in 
connection with the operation of a Street railroad is not 
a sufficient basis for a presumption of the railroad*s neg- 
ligence uniess the circumstances are such as to make the 
doctrine of res Ipsa loquitur applicable. 

In accordance with general rules, in the absence 
of statute mere proof of an accident or injury in 
connection with the operation of a Street railroad 
ordinarily is not a sufficient basis for a presumption 
of negligence on the part of defendant.'* The mere 
fact that the person injured may be presumed to 
have exercised due care raises no presumption of 
defendant^s negligence from the mere happening of 
the accident.5 


Res ipsa loquitur. In accordance with, and sub- 
ject to, rules considcred in Negligence § 220 (2) et 
seq, the doctrine of res ipsa loquitur applies where 
the accident or injury is such that in the ordinary 
course of events it does not occur if the person 
controlling the instrumentality uses proper care, 
and proof of the happening of the accident in the 
absence of evidence to the contrary is presumptive 
evidence of negligence on the part of defendant,^ 
Whether the doctrine should be held applicable 
to a given state of facts is a question not always 
easy of determination.” Wliile in some decisions 
the maxim may be limited to cases where there 
is a contractual relationship,* generally a contrac- 
tual relationship such as passenger and carrier is 
not necessary.® 

The doctrine has been held applicable where a 
person has been injured by reason of the derailment 
of a car,^® the deflection of a car by a split switch,^^ 
by being struck or caught by a trolley rope,^2 pole,i® 


2. Ala.—Snyder v. Mobile Light & 
Ry. Co., 107 So. 451, 214 Ala, 310. 

3. Ala.—Snyder v. Mobile Light & 
Ry. Co., supra. 

4 . Cal.—Gillette v. City and County 
of San Francisco, 107 P.2d 627, 41 
Cal.App.2d 758. 

Pa.—Dopler v. Pittsburgh Rys. Co., 
160 A. 592, 307 Pa. 113—Metrick v. 
Philadelphia Rapid Transit Co., 100 
Pa.Super. 422. 

R.I.—^Hughes V. United Electric Rys. 

Co., 160 A. 463. 

60 C.J. p 559 note 33. 

Znjnry to minor 

The occurrence of an accident re¬ 
sui ting in injury to a minor would 
not of itself charge Street railway, 
which had legal right and was under 
Public duty to maintain tracks and 
operate cars for carriage of passen- 
gers on certain Street, with liability, 
uniess it failed in some duty it owed 
the minor.—^Armstrong v. Spokane 
United Rys., 78 P.2d 176, 194 tVash. 
353. 

5. 111.—Casey v. Chicago Rys. Co., 
109 N.E. 984, 269 111. 386, L.R.A. 
1916B 824. 

6. Cal.—^Healy v. Market St. Ry. Co., 
107 P.2d 488, 41 Cal.App.2d 733. 

60 C.J. p 560 note 38. 

Xa Miehigan, it would appear that 
the doctrine of res ipsa loquitur is 
not recognized.—^Pelske v. Detroit 
United Ry.. 130 N.W. 676, 166 Mich. 
367—60 C.J. p 561 note 64. 


7- Mo.—Gibbons v. IVells, App., 293 

S.W. 89. 

8. Ga.—Atlanta R., etc., Co. v. John¬ 
son, 48 S.E. 389, 120 Ga. 908. 

60 C.J. p 560 note 40. 

In Pennsylvania 

(1) The doctrine of res ipsa lo¬ 
quitur is said to apply only in cases 
where there is an absolute duty or a 
contractual relationship with the 
Street railroad.—^Kepner v. Harris- 
burg Traction Co., 38 A. 416, 183 Pa. 
24—60 C.J. p 561 note 67. 

(2) Thus, in actions for injuries to 
persons other than passengers 
through the operation of a Street rail¬ 
road, it would appear that mere proof 
of the fact of the accident or injury 
without more does not raise a pre¬ 
sumption of negligence in any case. 
—Benson v. Philadelphia Rapid 
Transit Co., 93 A. 1009, 248 Pa. 302— 
McCoy V. George, 27 A.2d 658, 149 
Pa.Super. 630—60 C.J. p 561 note 66. 

(3) However, proof of the injury 
coupled with other evidence, although 
circumstantial, may be sufficient to 
warrant a presumption of negligence. 
—^Dougherty v. Philadelphia Rapid 
Transit Co., 101 A, 344, 257 Pa. 118 
—60 C.J, p 562 note 69. 

(4) Negligence was presumed 
where the injury occurred by reason 
of the deflection of a car by a split 
switch.—Geiser v, Pittsburg Rys. Co., 
72 A. 351, 223 Pa. 170—60 C.J. p 562 
note 70. 

(5) Negligence was presumed 
where injury resulted from the de¬ 
railment of a car.—CafCrey v. Phil¬ 


adelphia Rapid Transit Co., 94 A. 924, 
249 Pa. 364—60 C.J. p 562 note 71. 

(6) Negligence was presumed when 
trailer attached to work car left track 
and ran into automobile.—Maerkle v. 
Pittsburgh Rys. Co.. 165 A. 503, 311 
Pa. 617. 

(7) Negligence was presumed 
where Injury resulted from a detach- 
ed trolley pole.—^Dougherty v. Phil¬ 
adelphia Rapid Transit Co., supra. 

9. Mo.—Gallagher v. St. Louis Pub¬ 
lic Service Co., 59 S.W.2d 619, 332 
Mo. 944. 

60 C.J. p 560 note 43. 

Degree of care 

Whether plaintiff tripping over ob- 
ject dangling from rear of streetcar, 
after alighting therefrom, w’as pas¬ 
senger at time of accident was ma- 
! terial only as regards degree of care 
owing by Street railroad, not as re¬ 
gards applicability of res ipsa loqui¬ 
tur doctrine.—Gallagher v. St. Louis 
Public Service Co., supra. 

10. 111.—Chicago Union Traction Co. 
v. Giese, 82 N.E. 232, 229 111. 260. 

60 C.J. p 560 note 44. 

11. Neb.—^Mercer v. Omaha & C. B. 
St. Ry. Co., 188 N.W. 296, lOS Neb. 
532. 

60 C.J. p 560 note 46. 

12. Cal.—Sallee v. United Railroads 
of San Francisco, 180 P. 74, 40 Cal. 
App. 51. 

13. R.I.—^W’’ashington v. Rhode Is- 
land Co., 70 A. 913. 

60 C.J. p 560 note 47. 
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or wire,l4 or by objects projecting from the car,i5 
or by the escape of electricity from the rails,^® or 
by the fall of a bolt or bar or other object from an 
elevated structure,or where a car is running 
along the Street with no one in controL^^ 

The doctrine of res ipsa loquitur has been held not 
to apply where the circumstances of the accident 
do not warrant an inference of negligence,!^ where 
the proof leaves room for a different presumption 
or inference,20 where it is shown that the accident 
might have happened as the resuit of one of several 
causes,2i where there is no want of evidence as to 
the cause of the accident and the manner in which 
it occurred,22 where the injury was caused by the 
unlawful act of a passenger,23 or where the rail- 
road did net have complete control over the situa- 
tion,24 as w-here the object producing the injury 
was not in the custody or under control of defend¬ 
ant; 25 nor does it apply ordinarily, where there is 
merely a showing of a collision.26 

Where the proof of the accident gives rise to the 
application of the doctrine of res ipsa loquitur, the 
burden is on defendant to rebut the presumption of 
negligence27 but the application of the doctrine does 
not operate to shift the burden of proof.28 


Statutory provisions. By statute in some juris- 
dictions on proof by plaintiff of a loss or damage 
to person or property incurred or sustained by rea- 
son of the operation of a Street railroad, a pre¬ 
sumption arises that the injury was caused by the 
negligence of defendant and the burden of proving 
freedom from negligence is on defendant.29 Stat- 
utes pertaining to such presumption in actions for in¬ 
juries against railroads have been held applicable,30 
and inapplicable,3i in actions for injuries due to 
the operation of a Street railroad. The statutes 
are inapplicable where plaintiff fails to show that 
the injury was caused by defendant.22 The stat¬ 
utes are said to be a concrete and modified ex- 
pression of the doctrine of res ipsa loquitur,23 
and to the extent that the statutes raise a presump¬ 
tion in cases other than those of injuries to pas- 
sengers they are in derogation of the common 
law24 and must be strictly construed.25 When the 
fact of an injury in such a manner and at such a 
place as contemplated by the statute is proved, the 
statute operates to give rise to a presumption of 
negligence on the part of defendant,26 to the extent 
of ali acts of negligence alleged,27 and to cast on 
it the burden of rebutting such presumption by prov¬ 
ing that it was not negligent.28 The presumption 


14. N.Y.—Melia v. Southern Boule- 
vard R. Co., 286 N.T.S. 501, 159 
Misc. 293. 

60 C.jr. p 560 note 48. 

15. Mo.—^Burns v. United Rys. Co. of 
St. Liouis, 158 S.W. 394, 176 Mo. 
App. 330. 

16. N.J.—Trenton Pass. R. Co. v. 
Cooper, 37 A. 730, 60 N.J.Law 219, 
€4 Am.S.R. 592, 38 L.R.A. 637. 

17- N.Y.—Morsemann v. Manhattan 
R. Co., 10 N.Y.S. 105, 16 Daly 249. 

60 C.J. p 560 note 51. 

18. 111.—Chicago City R. Co. v. Bar- 
ker, 70 N.E. 624, 209 111. 321—Chi- 
cago City R. Co. v. Eick, 111 HI. 
App. 462, afflrmed 70 N.E. 624, 209 
111. 321. 

19. N.Y.—Riles v. Murray, 12 N.Y.S. 
2d 648. 

W.Va.—GofC V. City Lines of West 
Virginia, 43 S.E.2d 800, 130 W.Va. 
220 . 

Pailnre of applianoe 
In action for death of person run 
over by streetear, mere failure of 
fender on streetear to effect its in- 
tended purpose to lift from tracks 
person lying or standing thereon was 
held not to raise presumption of neg¬ 
ligence.—^Nells V. Community Trac- 
tion Co., 4 N.E.2d 399, 53 Chio App. 
184. 


Pedestrlan strnok at intersectloii 
Pa.—^Ashby v. Philadelphia Transp. 
Co., 52 A.2d 578, 356 Pa. 610. 

20. N.Y.—^Adams v. Metropolitan St. 
R. Co., 81 N.Y.S. 553, 82 App.Div. 
354. 

60 C.J. p 561 note 54. 

21 . Mass.—Carney v. Boston Elevat¬ 
ed Ry., 98 N.E. 605, 212 Mass. 179. 

60 C.J. p 561 note 55. 

22 . La.—^Armstrong v. New Orleans 
Public Service, App., 188 So. 189. 

60 C.J. p 561 note 53. 

23. Cal.—McAlpine v. Los Angeles 
Ry. Corp., 154 P.2d 911, 67 Cal.App. 
2d 486. 

24. Ohio.—^Koch v. Cincinnati St. 
Ry. Co., 37 N.E.2d 222, 68 Ohio App. 
33. 

25. Mo.—Gallagher v. St. Louis Pub¬ 
lic Service Co., 59 S.W.2d 619, 332 
Mo. 944. 

60 C.J. p 561 note 56. 

26. Mass.—^Reardon v. Boston Ele¬ 
vated Ry. Co., 141 N.E. 857, 247 
Mass. 124. 

60 C.J. p 561 note 57. 

27. N.Y.—Melia v. Southern Boule- 
vard R. Co., 286 N.Y.S. 501, 159 
Misc. 293. 

60 C.J. p 561 note 60. 
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28. N.Y.—Melia v. Southern Boule- 
vard R. Co., supra. 

60 C.J. p 561 note 62. 

29. Miss.—^Krebs v. Pascagoula St. 
Ry. & Power Co., 78 So. 753, 117 
Miss. 771. 

60 C.J. p 562 note 74. 

30. Fla.—Tampa Electric Co. v. Mc- 
Culloch, 156 So. 259, 115 Fla. 680. 

60 C.J. p 562 note 76. 

31. Ala.—Montgomery B. & T. Co. v. 
Woods, 70 So. 119, 194 Ala. 329. 

60 C.J. p 562 note 77. 

32. Ga.—^Atlanta R., etc., Co. v. 
Johnson, 48 S.E. 389, 120 Ga. 908. 


33. Ga.—^Atlanta 
Johnson, supra. 

R., 

etc.. 

Co. V. 

34. Ga.—^Atlanta 
Johnson, supra. 

R., 

etc., 

Co. V. 

35. Ga.—Atlanta 
Johnson, supra. 

R.. 

etc.. 

Co. V. 

36. Fla.—Tampa Electric Co. v. Mc- 
Culloch, 156 So. 259, 115 Fla. 680. 


60 C.J. p 562 note 82. 

37. Ga.—Georgia Ry & Electric Co. 
V. Bailey, 70 S.E. 607, 9 Ga.App. 106. 

38. Fla.—Tampa Electric Co. v. Mc- 
Culloch, 156 So. 259, 115 Fla. 680. 

60 C.J. p 562 note 84. 
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of negligence ceases when facts are shown explain- 
ing how the injury occurred,^® or when defendant 
has made it appear that it has exercised ordinary 
and reasonable care and diligence.^® 

§ 307. - Contributory Negligence 

In actions for injuries from the operations of a Street 
railroad, the burden of proof on the issue of contributory 
negligence is, in some Jurisdictions, on the defendant; 
in others, on the plaintiff. 

The Sharp conflict, discussed in Negligence § 210, 
as to where the burden of proof lies on the issue 
of contributor}" negligence also exists in actions for 
injuries arising from the operation of Street rail- 
roads, and in a majority of jurisdictions, it is held, 
sometimes by reason of statute, that the burden is 
on defendant to prove plaintiff’s contributory negli- 
gence'^^ and that such negligence proximately and 
directly contributed to the injury,provided plain¬ 
tiff has established a prima facie case without dis- 
closing contributory negligence.^^ The minority 
view is that the burden is on plaintiff to establish 


his freedom from contributor>’ negligence,"*** except, 
under statute in actions for wrongful death.**^ The 
rules discussed in Negligence § 21S with respect 
to the prcsumptions of care and capacity on the part 
of an infant as regards the issue of contributory 
negligence ha ve been applied where an infant is 
injured by a Street railroad.**® 

A statute changing the rule as to burden of proof 
does not change the substantive law of contributory 
negligence.**" Where defendant, having the burden 
of proof, makes out a prima facie case of contribu¬ 
tory negligence, the burden is on plaintiff to rebut 
defendanfs case,*® but the burden of proof of con¬ 
tributory negligence does not shift.**® While plain- 
tiff’s reliance on the last ciear chance or humani- 
tarian doctrine may dispense with the burden of 
proving freedom from contributory negligence, the 
burden is not dispensed with where there is no 
evidence showing that the doctrine is applicable.^® 

Where the contributoiy* negligence of plaintiff re- 
lied on as a defense consists of a violation of an 


39. Mias.—^Krebs v. Pascagoula St. 
Ry. & Power Co., 78 So. 753, 117 
Miss. 771. 

40. Fla.—Tampa Electric Co. v. 
Bazemore, 96 So, 297, 85 Fla, 164. 

60 C.J. p 662 note 86. 

41. Cal.—^Wahrenbrock v. Los An- 
greles Transit Lines, 190 P.2d 272, 
84 Cal.App.2d 236—Abelseth v. City 
and County of San Francisco, 19 
P.2d 53, 129 Cal.App. 552. 

Mass.—Norton v. Boston Elevated 
Ry. Co., 57 N.E.2d 534, 317 Mass. 
145—Ambrose v. Boston Elevated 
Ry. Co., 34 N.E.2d 656. 309 Mass. 
219—Marturano v. Eastern Massa- 
chusetts St. Ry. Co., 27 N.E.2d 989. 
306 Mass. 231—^Hess v. Boston Ele¬ 
vated Ry., 24 N.E.2d 550, 304 Mass. 
635—De Angelis v. Boston Elevated 
Ry. Co., 23 N.E.2d 859. 304 Mass. 
461—^Kenney v. Boston Elevated 
Ry.. 185 N.E. 503, 282 Mass. 615. 
N.H.—Lovett V, Manchester St. Ry., 
159 A. 132, 85 N.H. 345. 

Ohio.—Sallee v. Cincinnati Street Ry. 

Co.. 176 N.E. 127, 38 Ohio App. 450. 
60 C,J. p 564 note 27, p 566 note 77. 

Xn Zndiana 

(1) 'While the common-law rule re- 
Quiring plaintiff to establish his free¬ 
dom from contributory negligence 
has been altered by statute so that in 
personal injury actions the burden 
is on defendant to establish contrib¬ 
utory negligence, the burden is stili 
on plaintiff to establish his freedom 
from negligence in actions for injury 
to property.—^Evansville & S. I. Trac- 


tion Co. V. 'Williams, 109 N.E. 963, 
183 Ind. 633—Potter v. Ft. 'Wayne. 
etc., Traction Co., 87 N.E. 694, 43 Ind. 
App. 427—60 C.J. p 666 note 77 [a], p 
367 note 80. 

(2) Indiana law as to burden of 
proof on issue of contributory negli¬ 
gence generally see Negligence $ 210. 

42. Ind.—Indianapolis Traction & 
Terminal Co. v. Croly, 96 N.E. 973, 
98 N.E, 1091, 54 Ind.App, 566. 

43. Pa.—Perry v. Pittsburgh Rys. 
Co., 55 A.2d 354, 357 Pa. 60S—Clark 
V. Pittsburgh Rys. Co., 171 A. 886, 
314 Pa. 404—^Rieck-McJunkin Dairy 
Co. V, George, 56 A.2d 261, 162 Pa. 
Super. 132—^Brungo v. Pittsburgh 
Rys. Co., 200 A. 893, 132 Pa. Super. 
414—Siegfried v. Lehigh Valley 
Transit Co., Com.Pl., 18 Lehigh 
Leg.J, 136, afflrmed 6 A.2d 97, 334 
Pa. 346—Gutkowski v. "Wilkes- 
Barre Ry. Corp., Com.Pl., 37 Luz. 
Leg.Reg. 231. 

! Burden of proof as to contributory 
negligence as affected by plaintiff's 
evidence generally see Negligence 
§ 212 . 

44. 111.—^Wilkerson v. Cummings, 58 
N.B.2d 280, 324 Ill.App. 331—Rich- 
ter V. Cummings, 53 N.E.2d 274, 321 
Ill.App. 627—Llttle v. Illinois Ter¬ 
minal R. Co., 50 N.E.2d 123, 320 HI. 
App. 163—Rajek v. Cummings, 41 
N.E.2d 969, 314 Ill.App. 465. 

lowa.—Geers v. Des Moines Ry. Co., 
38 N.'^".2d 89, 240 lowa 783. 

Neb.—Olson v. Omaha &. C. B. St. Ry. 


Co., 267 N.W. 246, 131 Neb. 94, ap- 
plying lowa law. 

60 C.J. p 564 note 31. 

Negligence of bailee 
Plaintiff sulng for damages to au- 
tomobile from collision with street- 
car need not prove lack of contribu¬ 
tory negligence, where automobile 
was driven by bailee.—Bedell v. An- 
droscoggin & K. Ry. Co., 177 A. 237, 
133 Me. 268. 

WUlfiLl or wanton oondact of de¬ 
fendant,—Rajek v. Cummings, 41 N. 
E.2d 969, 314 Ill.App. 465. 

45. N.Y.—Angueira v. Brooklyn St 
Queens Transit Corp., 31 N.Y.S.2d 
168, 263 App.Div. 43—Porter v. 
New York City Interborough Ry. 
Co., 257 N.Y.S. 757, 235 App.Div. 
525, afflrmed Sarfaty v. New York 
City Interborough R. Co., 1S5 N.E. 
750, 261 N.Y.S. 5S7. 

60 C.J. p 567 note 81. 

46. "Wash.—Armstrong v. Spokane 
United Rys., 78 P.2d 176, 194 'V\’ash. 
353. 

60 C.J. p 56d note 38 faj. 

47- Mass,—Duggan v. Bay State St 
Ry. Co., 119 N.E. 757, 230 Mass. 370. 

48. Ind.—Evansville & S. Traction 
Co. V. Spiegel, 94 N.E. 718, 49 Ind. 
App. 412. 

49. Ind.—Evansville & S. Traction 
Co. V. Spiegel, supra. 

50. Mass.—Carney v. Boston Elevat¬ 
ed Ry.. 107 N.E. 411, 219 Mass. 552. 

60 C.J. p 565 note 33. 
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ordinance or statute, in jurisdictions where con- 
tributory negligence is an affirmative defense, the 
burden is on defendant to show the violation of the 
statute or ordinance.^i It will be presumed that 
the violation of a statute or ordinance is contribu- 
tory negligence,^2 not that such violation was 
a proximate cause of the accident.^3 

It will be presumed that a pedestrian knows that 
a streetcar in rounding a curve will overhang at 
the rear end,^^ and that it is dangerous to go on 
the tracks when cars are passing.^s Jn the absence 
of contrary evidence it will be presumed that a mov- 
ing automobile is under control.56 There is no 
presumption that a driver of an automobile is going 
to drive so as to collide with a car^^ and it will not 
be presumed that a guest in an automobile struck 
by a streetcar was negligent.^S A presumption of 
negligence in leaving a team unattended in a Street 
is merely a presumption of factas In the absence 
of statute or ordinance, a driver is not presumed to 
be negligent merely because he drives on the left 
side of the road.^o Where plaintiff does not testify 
that he was familiar with a speed ordinance and 
relied on its observance by defendant, it cannot be 


presumed that he relied on its observance so as to 
excuse his contributory negligence.®^ 

Prcsimption of duc carc generally. In accordance 
with the rules considered generally in Negligence 
§ 206, in some jurisdictions there is a presumption 
that the person injured was in the exercise of due 
care,®2 especially in the case of death.®3 The pre¬ 
sumption is a rebuttable one,®^ and has no appli- 
cation where the facts as to how the injury occurred 
are shown.®® Where plaintiff must prove freedom 
from contributory negligence, a presumption of due 
care does not arise®® even in cases of wrongful 
death.®^ 

In some jurisdictions, in the absence of evidence 
to the contrary, it may be presumed that a person 
about to cross a Street railroad track was duly care- 
ful of his own safety,®® especially in cases of 
death.®3 According to other decisions it cannot 
be assumed that a person looked before or after 
entering a position of perii on the tracks."^® The 
mere proof that plaintiff^s hearing was good does 
not warrant the inference that he was listening for 
an approaching car,*^! and the mere fact that he 
could have looked affords no basis for inferring 


51. Tex.—EI Paso Electric Ry. Co. 
V. Terrazas, Clv.App., 208 S.W- 
387. 

60 C.J. p 565 note 36. 

52. Ohio.—^Plummer v. Peoples 
Transit Co., App., 104 N,E.2d 75— 
Chllde V. Cincinnati St, Ry. Co., 74 
N'.E.2d 436, 80 Ohio App. 128. 

53. Ohio.—Childe v, Cincinnati St. 
Ry. Co., supra. 

54. Mich.—^Hering v. City of Detroit, 
221 N.W. 278, 244 Mich. 293. 

65. Mo.—Dey v. United Rys. Co. of 
St, Louls, 120 S-W. 134, 140 Mo.App. 
461. 

X.T.—^Byrnes v. Brooklyn Helghts R. 
Co., 133 N.T.S, 243, 148 App.Dlv. 
794. 

56. Pa.—^Beaumont v. Beaver Valley 
Tractlon Co., 148 A. 87, 298 Pa. 
223. 

57. Pa.—^Beaumont v. Beaver Valley 
Traction Co., supra. 

58. Pa.—Suchy v. Buffalo & Lake 
Erie Traction Co., 129 A. 571, 283 
Pa. 533. 

60 C.J. p 565 note 41. 

59. Pa.—Supplee-Wills-Jones M i 1 k 
Co. V. Southern Pennsylvania Trac¬ 
tion Co., 98 Pa.Super. 550. 

60. Ark.—^Pankey v. Litti e Rock Ry. 
& Electric Co.. 174 S.W. 1170, 117 
Ark. 337. 


61. Mo.—^Voelker Products Co. v. 
United Rys. Co. of St. Louis, 170 
S.W. 332, 185 m6.App. 310—-Paul v. 
United Rys. Co. of St. Louis, 140 
S.W. 1196, 160 Mo.App. 599. 

62. Cal.—Wahrenhrock v. Los Ange- 
les Transit Lines, 190 P.2d 272, 84 
Cal.App.2d 236. 

60 C.J. p 565 note 48, P 567 note 86. 

63. Cal.—^\\’'ahrenbrock v. Los An- 
geles Transit Lines, supra—Ryan 
V. San Diego Elee. Ry. Co., 126 P.2d 
401, 52 Cal.App.2d 460. 

Pa.—Guca v. Pittsburgh Rys. Co., 80 
A.2d 779, 367 Pa. 579—Delmer v. 
Pittsburgh Rys. Co„ 34 A.2d 502, 
348 Pa. 147—^Ehrhart v. York Rys. 
Co., 162 A. 810, 308 Pa, 566—Malia 
V. West Penn Railways Co., Com. 
Pl., 2 Fay.L.J. 135. 

60 C.J. p 565 note 49, p 567 note 86. 

Zufant 

In action for death of child result- 
ing when child was struck by street¬ 
car, it was presumed that chlld's 
parents and child exercised ordinary 
care in absence of proof which would 
compel conclusion that parents were 
contributorlly negligent in permlttlng 
child to play in the open unattended. 
—^Healy v. Market St. Ry. Co., 107 P. 
2d 488, 41 Cal.App.2d 733. 

64- Pa.—^Lieberman v. Pittsburgh 
Rys., Co., 157 A. 905, 305 Pa. 412. 
60 C.J. p 565 note 50. 


65. 111.—Wilkerson v. Cummings, 58 
N.E.2d 280, 324 Ill.App. 331. 

Mo.—Lackey v. United Rys. Co., 231 
S.W. 956, 288 Mo. 120. 

Pa.—^Ferenez v. Pittsburgh Rys. Co., 
19 A.2d 385, 341 Pa. 369—Lieberman 
V. Pittsburgh Rys. Co., 157 A. 905, 
305 Pa. 412. 

60 C.J. p 567 note 87. 

66 . N.T.—^Keating v. Metropolitan 
St R. Co., 94 N.Y.S. 117, 105 App. 
Div. 362—Fortunato v. Union Ry. 
Co. of New York City, 172 N.Y.S. 
119. 

67. Ind.—Evansville St. R. Co. v. 
Gentry, 44 N.E. 311, 147 Ind. 408, 
62 Am.S.R. 421, 37 L.R.A. 378. 

N.Y.—0’Reilly v. Brooklyn Heights 
R. Co., 81 N.Y.S. 572, 82 App.Div. 
492. 

68 . Mo.—^Byerley v. Metropolitan St. 
Ry. Co., 158 S.W. 413, 172 Mo.App. 
470. 

60 C.jr. p 566 note 57. 

69. Mo.—Cihla v. United Rys. Co. of 
St Louis. 221 S.W. 427. 

60 C.J. P 566 note 58. 

70. Conn.—^Kerr v. Connecticut Co., 
140 A. 751, 107 Conn. 304. 

71. N.Y.—^Belford v. Brooklyn 
Heights R. Co., 83 N.Y.S. 836, 86 

I App.Div. 388. 
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that he did look.'^2 When, from the physical facts 
of the case the person injured would have seen a 
car had he looked it is presumed either that he 
failed to look or, having looked failed to exercise 
the proper care to avoid injury.’^^ Where defend- 
ant’s car was being operated during darkness at a 
dangerous rate of speed without a lighted headlight 
and without any warning of its approach, it will not 
he presumed that a driver of a vehicle failed to 
look, or having looked, failed to heed.'*^ 

Happening of accident. The happening of the ac¬ 
cident ordinarily does not alone make out a case of 
contributory negligence"® or freedom therefrom."® 
The mere fact that there is a collision between a 
streetcar and a vehicle raises no presumption of 
contributory negligcnce,'^'^ but, where a collision oc- 
curs between a car and a vehicle progressing side 
by side with a space between them, the driver of 
the vehicle may be presumed negligent.'^^ 

Imputcd negligence. Where defendant alleges 
that the injury was occasioned by plaintiff’s ser^*ant 
so as to impute the ser\'ant’s negligence to his mas- 
ter, the burden is on defendant to prove the rela- 
tionship of master and servant,*^^ It has been held 
that a statute making contributory negligence an 
affirmative defense as to which defendant has the 
burden of proof relates only to the personal con- 
duct of plaintiff so that plaintiff has the burden of 
proving that his servants or others whose negligence 
is imputable to him were not guilty of negligence 
contributing to the injury,^® So, too, it has been 


held that a statutory presumption of due care ex- 
tends no further than to the person injured and is 
inapplicable as to servants of the injured person.®^ 

§ 308. Admissibility of Evidence 

General rules as to the competency, relevancy, and 
materiality of evidence govern and controi, as far as 
applicable, in actions for damages sustained through 
the operation of a Street raiiroad. 

General rules as to the competency, relevancy, and 
materiality of evidence, particularly those applying 
in actions for negligence in general, govern and 
controi, as far as applicable, in actions for damages 
sustained through the operation of a Street raii¬ 
road.®- Subject to these rules evidence is admis- 
sible on behalf of plaintiff or defendant of ali facts 
and circumstances which tend to prove or disprove 
plaintiff’s cause of action,®^ or defendant's matters 
of defense,®^ but evidence which is irrelevant, im- 
material, or incompetent is inadmissible on behalf of 
plaintiff®® or defendant®® In an action against a 
Street raiiroad for assault, evidence that the raii¬ 
road defended its employee in a criminal action is 
relevant and admissible on the issue whether the 
employee was acting in the scope of his employment 
in assaulting plaintiff.®^ 

Res gestor; declarations. General rules relating 
to the admissibility of evidence as part of the 
res gestae apply in actions for injuries from the 
operation of a Street raiiroad.®® Declarations or 
statements of a motorman made immediately be- 


72. X.T.—0'Reilly v. Brooklyn 
Heights R. Co., 81 N.T.S. 572, 82 
App.Div. 492. 

73. Mo.—Markowitz v. Metropolitan 
St Ry. Co., 85 S.W. 351, 186 Mo. 
350. 

60 C.J. p 566 note 62. 

74. Ind.—Indianapolis & Cincinnati 
Traction Co. v. Senour, 122 X.E. 
772, 71 Ind.App. 10. 

75. X.J.—Merkl v. Jersey City, etc.. 
St R. Co., 68 A. 74, 75 X.J.Law 
654. 

60 C.J. p 566 note 64. 

70. X.T.—Carley v. Joline, 144 X.T.S. 
1018, 159 App.Div. 780, affirmed 107 
X,E. 1074, 213 X.T. 691. 

77. X.T.—0’Neill v. Dry Dock, etc., 
R. Co.. 15 X.Y.S. 84, 59 N.Y.Super. 
123, affirmed 29 N.E. 84. 129 N.Y. 
125, 26 Am.S.R. 512. 

78. N.Y.—Suydam v. Grand St., etc., 
R. Co., 41 Barb. 375, 17 Abb.Pr. 
304. 


79. Mo.—Moon v. St. Liouis Transit 
Co., 141 S.W. 870, 237 Mo. 425, Ann. 
Cas.l9l3A 183. 

80. Mass.—Pitman & Brown Co. v. 
Eastern Massachusetts St. Ry. Co., 
151 N.E. 315, 255 Mass. 292. 

60 C.J. p 567 note 83, 

81. Mass.—^Pitman & Brown Co. v. 
Eastern Massachusetts St. Ry. Co., 
151 N.E. 315. 255 Mass. 292—Bul- 
lard V. Boston Elevated Ry. Co., 
116 N.E. 294. 226 Mass. 262. 

82. Mo.—Senn v. Southern R. Co., 
18 S.W. 1007, 108 Mo. 142. 

60 C.J. p 567 note 1. 

Admissibility of evidence in action 
for injuri' to passenger of Street 
raiiroad see Carriers $ 765. 

83. Md.—Baltimore Transit Co. v. 
Worth. 52 A.2d 249, 188 Md. 119, 
5 A.L.R.2d 740. 

60 C.J. p 567 note 2. 

Ow2ier*s application for reglstra- 
tlon of aatoznohile was held properly 


admitted.—Crean v. Boston Elevated 
Ry. Co., 198 N.E. 172. 292 Mass. 226. 

84- N.Y.—Cunningham v. Metropoli¬ 
tan St R. Co., 60 N.Y.S. 277, 29 
Misc. 123. 

85. Ga.—Elliott v. Georgia Power 
Co., 197 S.E. 914, 58 Ga.App. 151. 

Mass.—Crean v, Boston Elevated Ry. 

Co., 198 N.E. 172. 292 Mass. 226. 

60 C.J. p 568 note 4. 

86 . Ala.—Mobile Light & Raiiroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

60 C.J. p o6S note 5* 

Wheiher tracks were rightfnlly in 
Public Street was held immalerial.— 
Mobile Light & Raiiroad Co. v. Nich¬ 
olas. supra. 

87. Mo.—State ex rei. Kansas City 
Public Ser\’ice Co. v. Shain, 134 S. 
■\V.2d 58, 345 Mo. 543. 

88. Ala.—Mobile Light etc., Co. v. 
Burch, 68 A. 509, 12 Ala-App. 421. 

60 C-J. p 569 note 7. 
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fore^S or after^O the accident are admissible. A 
declaration of the conductor may be introduced 
for the purpose of impeaching his other testi- 
mony.91 Declarations of a third person to the 
motorman after the accident have been held inad- 

missible,92 

§ 309. - Negligence of Defendant 

a. In general 

b. Municipal ordinances and regulations 

c. Rules of company 

d. Defects in tracks, streets, cars, or oth¬ 

er equipment 

e. Operation of cars 

f. Speed 

g. Incompetency or insufficiency of em- 

ployees 

a. In General 

Any evidence which Is competent, relevant, and ma¬ 
teria! fs admissible on the issue of negligence. 

In accordance with general rules any evidence 
which is competent, relevant, and material is ad¬ 
missible on the issue of negligence,and evidence 
which is incompetent, irrelevant, and immaterial is 
not admissible.^^ 

Opinion evidence. General rules as to the ex- 
clusion of opinion evidence apply in an action for 
injuries from the operation of a Street railroad.^® 
While a motorman must state what he did to stop 
his car rather than that he stopped it as soon as 
he couldjS® he may state that he could not have done 
anything further than he did to prevent the in- 
jury.9’^ Testimony that there were no obstacles in 


the way to prevent a motorman seeing the person 
on or near the track is not a mere expression of 
opinion.98 Where there is evidence that a car 
was stopped within a certain space after the ac¬ 
cident, there is no need of expert testimony to show 
within what distance the car could have been 

stopped.99 

Other accidents or aets. Ordinarily, evidence of 
other accidents or acts is inadmissible to show negli¬ 
gence on the part of the company at the time and 
place of the injury,^ unless the conditions and cir- 
cumstances surrounding the different acts or oc- 
casions are shown to be the same and in the same 
locality.2 

b. Municipal Ordinances and Eegulations 

Where a vlolation of a valid ordinance tends to show 
negligence on the part of the Street railroad, the ordi¬ 
nance is admissible in evidence. 

Where a violation of an ordinance, together with 
other evidence, tends to show negligence on the 
part of a Street railroad, the ordinance is admis- 
sible,s but an ordinance which is irrelevant or im¬ 
material is inadmissible.^ Where the right to enact 
an ordinance is withdrawn from a city, and the 
power vested in a public utility commission so that 
the ordinance is of no effect,^ or an ordinance is 
superseded by a later ordinance,® the ordinance is 
inadmissible. An ordinance passed after the ac¬ 
cident has been held inadmissible.^ Since, ordinarily 
on the acceptance by a Street railroad of its charter 
or grant of franchise, it is bound to observe ordi¬ 
nances without expressly accepting them, for the 
purpose of offering an ordinance in evidence, it is 
not necessary to prove that it was accepted.® 


89. Hl.—Chicago City B. Co. v. Mc- 
Donougrh, 77 N.E. 577, 221 111. 69. 

60 C.J. p 569 note 9. 

90. Ky.—Floyd v. Paducah R., etc., 
Co., 64 S.W. 653, 23 Ky.L». 1077. 

60 C.J. p 569 note 10. 

91. 111.—Chicago, etc., R. Co. v. In- 
graham, 23 N.E. 350, 131 111. 659. 

92. Mich.—Stenzhorn v. City Elec¬ 
tric Ry. Co.. 123 N.W. 621, 159 
Mich. 82. 

60 C.J. p 569 note 12. 

93 . lowa.—^Dunham v. Des Moines 
Ry. Co., 35 N.W.2d 578, 240 lowa 
421. 

94. Tex.—Osterloh v. San Antonio 
Public Service Co., Civ.App., 77 S. 
W.3d 290, error dismissed. 

95. Mass.—^Bickford v. Boston Ele- 


vated Ry. Co., 7 N.E.2d 276, 296 
Mass. 580. 

60 C.J. p 569 note 15. 

96. Ala.—Birmingham R., etc., Co. 
v. Randle, 43 So.,355, 149 Ala. 539. 

97. Ala.—^Birmingham R., etc., Co. v. 
Randle, supra. 

Mo.—^Hogan v. Citizens* R. Co., 61 S. 
W. 473, 150 Mo. 36. 

98. Mo.—Levin v. Metropolitan St. 
R. Co., 41 S.W. 968, 140 Mo. 624. 

99. Mo.—^Huckshold v. United Rys. 
Co. of St. Louis, 234 S.W. 1072. 

60 C.J. p 569 note 19. 

1 . Ky.—Basham v. Owensboro City 
R. Co., 183 S.W. 492, 169 Ky. 165. 

60 C.J. p 569 note 22. 

2 , Tex.—San Antonio Edison Co. v. 
Beyer, 67 S.W. 861, 24 Tex.Civ.App. 
145. 

60 C.J. p 569 note 23. 
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3. Ala.—Birmingham, E. & B. R. Co. 
v. Williams, 66 So. 663, 190 Ala. 
53. 

60 C.J. p 569 note 26. 

4. Cal.—^Lund v. Pacific Elee. Ry. 
Co., 153 P.2d 705, 26 Cal.2d 287. 

Tex.—Dallas Ry. & Termlnal Co. v. 
Strickland Transp. Co., Civ.App., 
225 S.W.2d 901. 

60 C.J. p 670 note 27. 

5. 111. —Northern Trust Co. v. Chica¬ 
go Rys. Co., 149 N.E. 422, 318 111. 
402—Ewald v. Chicago Rys. Co., 
247 I11.APP. 77. 

6 . lowa.—McBride v. Des Moines 
City R. Co., 109 N.W. 618, 134 lowa 
398. 

7. Ala.—Merrill v. Sheffield Co., 53 
So. 219, 169 Ala. 242. 

8 . Mo.—Sheehan v. Citizens’ R. Co., 
72 Mo.App. 524. 
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Equipmcnt of cars, Ordinances requiring street- 
cars to be equipped with certain appliances are ad- 
missible where with other testimony they tend to 
prove negligence of the Street railroad,® but such an 
ordinance is not admissible where it is irrelevant 
and immaterial.io 

Tracks and repair of Street. Where the evidence 
discloses that plaintiff's injury resulted from the 
failure of a Street railroad to maintain its tracks 
in proper condition, an ordinance or contract wdth 
the city relating to the maintenance of tracks is 
admissible,^^ Likewise, where the injury results 
from a failure to keep the Street in repair as re- 
quired by ordinance, the ordinance is admissible, 
but, where plaintiff had knowledge of the defect so 
that defendant’s negligence is not the cause of the 
injury, the exclusion of an ordinance is proper.13 

Specd ordinance. Although a speed ordinance 
prescribes only a penalty for a violation of its pro- 
visions,^^ w'here the evidence establishes that a 
streetcar was exceeding the speed limit, a speed 
ordinance limiting the speed of streetcars within 
the corporate limits is admissible in evidence in con- 
nection with other testimony to show that defend- 
ant’s operation of the car at the time and place of 
the injury was negligent.^^ In the absence of evi¬ 
dence fixing the rate of speed of defendanfs car 
involved in the accident, it is proper to exclude a 
City ordinance regulating the speed of streetcars 
within the corporate limits.i® A speed ordinance, in 


order to be admissible, must be applicable^'^ as to 
the place of the injury^s and as to the person in- 
jured.^® 

c. Bules of Oompany 

There !s conflict as to whether the rules of the Street 
railroad company are admissible to show its negligence. 
Rules have been held not admissible to disprove negli¬ 
gence. 

According to some authorities, the rules of the 
company regulating its employees in the operation 
of its cars are inadmissible to prove the company’s 
negligence,-® at least where the rules were not 
known to plaintiff,-^ or where they impose a higher 
duty on the employees than is required by la\v.-2 
According to other authorities, the rules of the com- 
pan}’, when relevant and applicable, are admissi¬ 
ble,-3 at least where plaintiff had knowledge of 
them,2^ even if the rules are intended solely for 
the benefit of the company*s employees.-® The ad- 
mission of such rules as evidence has been held to 
be similar to the admission of an ordinance regulat¬ 
ing the operation of Street railroads.-® A nile of 
the company is inadmissible when it is inapplicable 
under the evidence in the case.27 On behalf of the 
company to disprove its negligence such rules have 
been held inadmissible.-® Thus on behalf of the 
company a rule as to the speed allowed is inad¬ 
missible to prove that the company was not negli- 
gent,-® but the admission of a rule requiring em¬ 
ployees to sound the gong at crossings has been held 
not to constitute reversible error.®® 


■9. Cal.—^Lagomarsino v. Market St. 

Ry. Co., 261 P. 465, 202 Cal. 474. 

60 C.J. p 570 note 35. 

10. Ark,—^Miller v. Pt. Smith Light 
& Traction Co., 206 S.W. 329, 136 
Ark. 272. 

60 C.J. p 570 note 36. 

11 . Ala.—Birmingham Union R. Co. 
V. Alexander, 9 So. 525, 93 Ala. 133. 

60 C.J. p 571 note 39. 

^2. 111.—^Valuch V. Rawson, 270 111. 
App. 583. 

60 C.J. p 571 note 41. 

13. Wash.—Oriental Express Co. v. 
Puget Sound Traction, Light & 
Power Co., 194 P. 781, 113 Wash, 
520. 

60 C.J. p 571 note 42. 

14. Va.—Norfolk R., etc., Co. v. Cor- 
letto, 41 S.E. 740, 100 Va. 355. 

15. Cal.—Bennett v. Central Califor- 
nia. Traction Co., 1 P.2d 47, 115 
Cal.App. 1. 

60 C.J. p 571 note 46. 

JL6. Ohio.—Furrer v. Chio Electric 


Ry, Co„ 7 Ohio App. 491, 27 Ohio 
C.A. 410. 

17. Del.—Maxwell v. Wilmington 
City R. Co., 40 A. 945, 15 Del. 199. 

60 C.J. p 571 note 48. 

18. Ohio.—^Ulrich v. Toledo Consol. 
St. R. Co., 10 Ohio Cir.Ct. 635, 6 
Ohio Cir.Dec, 111. 

60 C.J. p 571 note 49. 

19. Mich.—Brown v. Detroit United 
Ry., 146 N.W. 278, 179 Mich. 404. 

60 C.J. p 571 note 50. 

20. Ky.—^Louisville R. Co. v. Gaugh, 
118 S.W. 276, 278, 133 Ky. 467. 

60 C.J. p 578 note 85. 

21 . Minn.—Isackson v. Duluth St. R. 
Co., 77 N.W, 433, 75 Minn. 27. 

60 C.J. p 578 note 86. 

22 . Minn.—^Isackson v. Duluth St. R. 
Co., supra, 

23. Cal.—^Holder v. Key System, 200 
P.2d 98, 88 Cal.App.2d 925—Simon 
V. City and County of San Francls- 
co. 180 P.2d 393, 79 Cal.App.2d 590. 
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Conn.—Hurley v. Connecticut Co., 172 
A. 86. 118 Conn. 276. 

60 C.J. p 578 note 89. 

24. 111.—Chicago City R. Co. v. Mc- 
Donough, 125 111.App. 223, afflrmed 
77 N.E. 577. 221 111. 69. 

25. S.C.—McCormick v. Columbia 
Electric St. Ry., Light & Power Co., 
67 S.E. 662, 85 S.C. 455, 21 Ann. 
Cas. 144. 

26. Mass.—Stevens v. Boston Ele- 
vated Ry. Co., 69 N.E. 338, 184 
Mass. 476. 

27. Mass,—^Mercier v. Union St. Ry. 
Co., 119 N.E. 764, 230 Mass. 397. 

60 C.J. p 578 note 94. 

28. Tex.—^Blevlns v. Houston Elec¬ 
tric Co., Civ.App., 235 S.W. 987, 

60 C.J. p 579 note 95. 

29. N.Y.—^Anastasio v. Hedges, 202 

N.T.S. 109, 207 App.Div. 406— 

O^Keefe v. Elghth Ave. R. Co., 63 
N.T.S. 940, 33 App.Div. 324. 

30. 111.—^Fitzpatrick v. Bloomington 
City R. Co.. 73 Ill.App. 516. 
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d. Defects in Tracks, Streets, Cais, or Other 
E(liiipmeiLt 

Any evidence, otherwise competenti whlch tends to 
Show negllgence In the construction or maintenance of 
the streets, tracks, cars, or other equipment is admissible. 

As bearing on the question of the company’s 
ne^ligence in the construction and maintenance of 
the Street, tracks, or other equipment, evidence not 
otherwise incompetent is admissible of any fact or 
circumstance which tends to show that the company 
failed to exercise due care and diligence.^i Where 
the evidence shows that no change occurred in the 
condition before or after the accident, evidence of 
the condition be for6^3 or after^^ the accident is ad¬ 
missible to show the existence of a dangerous con¬ 
dition at the time of the accident. The admissibility 
of the evidence in each case depends on the degree 
of probability afforded by it that the condition 
shown before the injury continued at the time of the 
injury,35 and is a matter resting largely within the 
discretion of the court.36 

For the purpose of showing the defective condi¬ 
tion at the time and place of the injury, evidence 
is ordinarily inadmissible of the defective condition 
at other times and places,37 or of precautions taken 
by the company after the accident.33 On the ques¬ 
tion of negligent or defective construction or main¬ 
tenance, evidence is admissible to show that struc- 
tures of a similar class are or are not constructed 


in a similar manner,39 and that certain methods 
could have been adopted to eliminate the defective 
condition existing.^O While evidence of accidents 
to others at the place has been held inadmissible,^^ 
it has also been held that such evidence is admissible 
to show the existence of a dangerous condition.^^ 

As tending to disprove negligence evidence is 
admissible on behalf of defendant to show that other 
persons or vehicles were constantly Crossing the 
track safely at the place and about the time of the 
accident,^ 3 but evidence that the company never 
heard of anyone walking off an elevated railroad 
platform is inadmissible where it is not shown that 
there were other unguarded platforms such as the 
one in question.'^^ Qn behalf of the company to 
show that the road was constructed to the satisfaction 
of the road commissioner as required by statute, 
testimony of an assistant commissioner that he saw 
the Work done and was satisfied is admissible to 
show that the work was done to the commissioner^s 
satisfaction.^^ 

Notice of defeci. Evidence is admissible to show 
that the company had actual or constructive notice 
of the defect.'^® For the purpose of showing that 
the company had notice of the defect and to charge 
it with a failure to repair, evidence is admissible to 
show the condition of the track or Street before the 
accident, ^7 that the defect was brought to the at- 
tention of the company,^ 3 that on prior occasions 


31. N.H.—^Lovett v. Manchester St. 
Ry., 159 A. 132, 85 N.H. 345. 

60 C.J. p 671 note 53. 

Suty to pxotect 

Conditlons of trolley company's ap- 
plication for locatlon of curb poles 
were held admissible to show com¬ 
pany obllgration to take care of dan- 
ger created by unguarded center pole 
pending removal.—^Lovett v. Man- 
chester St. Ry., supra. 

32. Ala.—^Birmingham Union R. Co. 
V. Alexander, 9 So. 625, 93 Ala. 
133. 

60 C.J. p 572 note 54. 

33. N.J.—^Alcott V. Public Service 
Corp., 74 A. 499, 78 N.J.Law 482, 
32 L.R.A..N.S., 1084, 138 Am.S.R. 
619. 

60 C.J. p 572 note 57. 

34. Mo.—Reynolds v. Metropolitan 
St. Ry. Co., 116 S.W. 1136, 136 Mo. 
App. 282. 

60 C.J. p 572 note 58. 

35. Ky.—^Frankfort, etc., Tractlon 
Co. v. Hulette, 106 S.W. 1193, 32 
Ky.Lu 732. 


'^ImitatioiL to such evidence is 
that it must be such in character 
and point of time as to justify the 
inference that the switch was in a 
defective condition at the time of 
the accident.”—^Reynolds v. Metropol¬ 
itan St. Ry. Co., 116 S.W. 1135, 1138, 
136 Mo.App. 282. 

36. Ky.—^Prankfort & V. Traction Co. 
V. Hulette, 106 S.W. 1193, 32 Ky. 
L, 732. 

37. Conn.—Cunningham v. Fair Ha- 
ven, etc., R. Co., 43 A. 1047, 72 
Conn. 244. 

60 C.J, p 572 note 61. 

38. Utah.—Christensen v. Utah Rap- 
id Transit Co., 27 F.2d 468, 83 Utah 
231. 

60 C.J. p 572 note 62. 

39. N.T.—^Jarvis v. Brooklyn EI, R. 
Co., 16 N.T.S. 96, affirmed 30 N.E. 
1150, 133 N.T. 623. 

60 C.J. p 572 note 63. 

40. N.Y.—^Manson v. Manhattan R. 
Co., 55 N.T.Super.Ct. 18, 8 N.Y.St 
118. 

60 C.J. p 572 note 64. 
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41. Mich.—Gregory v. Detroit Unit¬ 
ed R. Co., 101 N.W. 546, 138 Mich. 
368. 

60 C.J. p 572 note 66. 

42. Mo.—Wood V. St. LiOuis Public 
Service Co., 246 S.W.2d 807. 

N.H.—^Lovett V. Manchester St Ry., 
159 A. 132, 85 N.H. 346. 

60 C.J. p 572 note 67. 

43. Ala.—^Birmingham Union R. Co. 
V. Alexander, 9 So. 525, 93 Ala. 133. 

44. N.T.—Jarvis v. Brooklyn EI. R 
Co., 16 N.T.S. 96, affirmed 30 N.E. 
1150, 133 N.T. 623. 

46. Mass.—Mahoney v. Natick, etc., 
St R. Co., 54 N.E. 349, 173 Mass. 
587. 

46. N.Y.—Verdacchi v. Brooklyn & 
Queens Transit Corp., 295 N.Y.S. 
887, 251 App.Div. 744. 

47. Conn.—Cunningham v. Fair Ha- 
ven, etc., R. Co., 43 A. 1047, 72 
Conn. 244. 

60 C.J. p 573 note 75. 

48. Pa.—Musser v. Lancaster City 
St R. Co., 35 A. 206, 176 Pa. 621. 

60 C.J. p 573 note 76. 
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the defect or obstruction caused injuries to others,^® 
and the condition of other equipment of the same 
nature near the place of injury.^o 

Condition or equipment of cars. As tending to 
show negligence, evidence, if otherwise competent, 
is admissible with respect to the equipment and con¬ 
dition thereof on the car at the time and place of 
the injur>’,®i but evidence 'vvhich is immaterial is 
properly excluded.52 Where the evidence shows 
that no change occurred in the condition before or 
after the accident, in view of the presumption of the 
persistence of conditions of a continuing nature 
once shown to exist, evidence is admissible as to 
the defective condition of the equipment of the 
car causing the injury before and after the acci¬ 
dent,^ ^ or that the car was dismantled shortly after 
the accident, and the equipment sold as old iron,®’* 
but evidence that the equipment on other cars was 
defective or out of repair is not admissible.^s While 
evidence that other cars in common use are better 
equipped has been held inadmissible,®® it has been 
held that for the purpose of determining whether 
a car was properly equipped at the time of the in- 
jury evidence may be admitted as to whether a cer- 
tain improvement had extensively been known and 
used prior to the time of the accident.^*^ 

e. Operation of Cars 

Any evidence, otherwise competent, which tends to 
Show that the Street railroad company was negligent in 
the operation of its cars, is ordinariiy admissible. 


As bearing on the question of the company's neg¬ 
ligence in the operation of its cars, evidence, not 
otherwise incompetent, is admissible of any fact 
or circumstance which tends to show that the com¬ 
pany failed to exercise due care and diligence,®^ 
but evidence which is irrelevant and immaterial is 
inadmissible.S® As bearing on the question of the 
manner in which a car should have been operated at 
the time and place of the injur>% evidence is admis¬ 
sible as to the condition of the brakes®^ and the 
tracks.^^ For such purpose evidence is also admis¬ 
sible as to the condition of the locus in quo,®- the 
amount of travel there,63 that it was a thickly pop- 
ulated neighborhood,®*^ and that children customarily 
were there.®® Where a collision occurs with a 
vehicle driving on the track, for the purpose of 
showing the care required in the operation of the 
cars at such point, evidence is admissible that the 
public under certain circumstances were in the 
habit of driving on the track.®® Evidence of the 
populousness of the territory surrounding and be- 
yond the scene of the injury is inadmissible.®" In 
order to demonstrate that the car in question could 
not be safely run at as high a rate of speed as 
others better equipped, it has been held competent to 
show that other cars differently equipped could be 
stopped in a shorter distance and time.®® 

Ctistomary methods and aets. Evidence of the 
customary methods and acts of the company in the 
operation of its cars is admissible on the question 


49. Mo.—^Wood V. St. Louis Public 
Service Co., 246 S-W.Sd 807. 

60 C.J. p 673 note 77. 

60. Ind.—Evans vili e & S. Traction 
Co. V. Montgomery, 98 N.R 731, 50 
Ind.App. 528. 

60 C.J. p 673 note 78. 

Bl. Ky.—Frankfort & U. Traction 
Co. v. Hulette. 106 S.W. 1193, 32 
Ky.L. 732. 

60 C.J. p 573 note 81. 

52. Wis.—Fisher v. Waupaca Elec¬ 
tric Light & Ry. Co., 124 N.W. 1005, 
141 Wis. 515. 

60 C.J. p 573 note 82. 

Similar conditions 

Evidence of eztent of Street car 
light was held properly refused as 
based on observations on other cars 
at another time, without showing 
similarlty of conditions.—Oddwycz v. 
Connecticut Co., 155 A. 824, 113 Conn. 
648. 

63. Ky.—Frankfort, etc., Traction 
83 C.J.S.—30 


Co. V. Hulette, 106 S.W. 1193, 32 
Ky.L. 732. 

60 C.J. p 573 note 85. 

54. Ky.—Frankfort, etc., Traction 
Co. V. Hulette, supra. 

60 C.J. p 573 note 86. 

55. N.C.—Moore v. Charlotte Elec¬ 
tric R., etc., Co., 48 S.R 822, 136 
N.C. 554, 67 L.R.A. 470. 

60 C.J. p 573 note 87. 

56. Ohio.—Columbus R. Co. v- Con- 
nor, 27 Ohio Cir.Ct. 229. 

57. Conn.—Currie v. Consolidated R. 
Co., 71 A. 366, 81 Conn. 383. 

60 C.J. p 573 note 90. 

58. lowa.—Dunham v. Des Moines 
Ry. Co., 36 X.W.2d 678, 240 lowa 
421. 

60 C.J. p 574 note 92. 

59. Mass.—Gadbois v. Bay State St. 
Ry. Co,. 103 N.E. 294, 216 Mass. 
188. 

60 C.J. p 574 note 93. 

60. 111.—South Chicago City R, Co. 
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V. Purvis, 61 N.B. 1046, 193 Hh 
454. 

61. Md.—Capital Traction Co. v. 
Contner, 87 A. 904, 120 Md. 78. 

62. Mo.—^Ellis V. Metropolitan St. 
Ry. Co., 138 S.W. 23. 234 Mo. 657. 

63. Mo.—^Wagner v. Metropolitan St. 
Ry. Co., 142 S.W. 463, 160 Mo.App. 
334. 

60 C.J. p 574 note 97. 

64- Ind.—Indianapolis St. R. Co. v. 

Taylor, 72 XE. 1045, 164 Ind. 155. 
60 C.J. p 574 note 98. 

65. Colo.—Denver City Tramway Co. 
V. Brown, 143 P. 364, 57 Colo. 484. 

60 C.J. p 574 note 99. 

66 . Mich,—Rascher v. East Detroit. 
etc., R. Co., 51 N.W. 463. 90 Mlch. 
413, 30 Am.S.R. 447. 

60 C.J. p 574 note 1. 

67- Ala,—Jordan v. Alabama City, 
G. & A. Ry, Co.. 60 So. 309, 179 
Ala. 291. 

68 . Ohio.—Columbus R. Co. v. Con- 
nor, 27 Ohio Cir.Ct. 229. 
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of negligent operation at the time and place of the 
injury.®9 Thus, for the purpose of showing negli- 
gence in the operation of a car evidence is admis- 
sible as to the customary mode of running cars on 
double trades,*^® and the custom of stopping cars at 
certain times and places.*^^ The mere fact that 
cars on prior occasions stopped at a Crossing to 
permit plaintiff’s steam roller to pass is insufficient 
to charge the company with noti ce so as to require 
it to operate its cars at a decreased speed at such 
point.'^2 On behalf of the company to show that it 
was not negligent at the time and place of the in- 
jury, evidence is admissible as to customary con- 
duct of automobile drivers at intersections.'^^ 

Other accidents and acis, Ordinarily evidence of 
other accidents or acts of negligence in the opera¬ 
tion of cars at other places or on other occasions, 
previous or subsequent, is inadmissible to show neg¬ 
ligence on the part of the company in the operation 
of its car at the time and place of the injury,^^ un- 
less the conditions and circumstances surrounding 
the different acts or occasions are shown to be 
the same and in the same localityj'^5 or the acts are 
continuous in their nature and are closely connected 
with the acts complained of in point of time, place, 
and circumstances,*^® but evidence of similar oc- 
currences is admissible to prove the company’s neg¬ 
ligence in the operation of its car when it appears 
that the essential physical conditions are similar.'^'^ 
Thus it has been held that, as tending to show negli¬ 


gence on the part of an employee on a car, evidence 
is admissible as to his conduct just prior to the 
accident;*^® but on the other hand it has been held 
that evidence of his acts after the accident is in- 
admissibleJ^ On behalf of defendant testimony 
of the motorman as to acts immediately preceding 
the accident is admissible,®® but evidence that a 
motorman has been care fui on other similar occa¬ 
sions is ordinarily inadmissible.®^ 

Arrest or prosecution. While the admission of 
evidence of the arrest of a motorman at the time 
of the accident has both been held proper,®^ and 
improper,®® at least it is error to refuse to permit 
evidence to be given as to the cause and reason of 
the arrest.®^ Evidence of the motorman*s arrest 
some time after the accident has been held inad¬ 
missible as part of the res gestae.®® The fact that 
plaintiff unsuccessfully prosecuted the motorman 
has been held immaterial.®® 

Intoxication. Evidence that a motorman was in- 
toxicated is admissible to show that the car was 
operated in a reckless manner.®^ While evidence 
which is too remote is inadmissible to prove intoxi¬ 
cation at the time and place of the injury,®® as 
bearing on the question of the motorman^s intoxi¬ 
cation at the time of the accident, evidence has been 
held admissible to show that he had a drink just 
before starting on the trip,®® and that during the 
trip his conduct was such as to indicate his condi- 
tion.9® 


69. lowa.—Carter v. Sloux City 
Service Co., 141 N.W. 26, 160 lowa 

78. 

SO C.J. p 574 note 5. 

70. IU.—^North Chicago St. R. Co. v. 
Irwln, 66 N.E. 1077, 202 111. 345. 

60 C.J. p 574 note 6. 

71. 111.—^Harmon v. Peoria Ry. Co., 
160 IlLApp. 458. 

60 C.J. p 675 note 7. 

72» Mich.—Good Roads Const. Co. v. 
Port Huron St. C. & M. C. Ry. Co., 
138 N.W. 320, 173 Mich. 1. 

73. N.H.—Jordan v. Boston & M. R. 
R., 113 A. 390, 80 N.H. 105. 

Custom contrary to txafflc regnlatioiui 
A custom or usage contrary to a 
trafiic ordinance or regulation or to 
xhe g-eneral law of the road should 
not be admitted to excuse a violation 
of such regulation.—Indianapolis 
Rys. v. Boyd, 53 N.E.2d 762, 222 Ind, 
481, rehearlng denied 54 N.B.2d 272, 
222 Ind. 481. 

74. Ga.—Elliott v. Georgia Power 
Co., 197 S.E. 914, 58 Ga.App. 151. 


Ky,—^Hauser v. Public 'Service Co. of 
Indlana, 111 S.W.2d 657, 271 Ky. 
206. 

60 C.J. p 575 note 11. 

75. N.T.—^Perras v. United Traction 
Co., 84 N.T.S. 992, 88 App.Div. 260. 

76. N.y.—^Pyne v. Broadway, etc., R, 
Co., 19 N.T.S. 217, aflirmed 33 N.E. 
1083, 138 N.T. 627. 

77. Ark.—Pt. Smith Light & Trac¬ 
tion Co. v. Hendrlckson, 189 S.W. 
1064, 126 Ark. 377. 

60 C.J. p 575 note 19. 

78. Ohio.—^Mt, Adams, etc., Inclined- 
R. Co. V. Doherty, 8 Ohio Cir.Ct. 
349, 6 Ohio Cir.Dec. 810. 

60 C.J. p 676 note 14. 

79. N.T.—Netterfleld v. New Tork 
City R. Co., 113 N.T.S. 434, 129 App. 
I>iv. 56. 

60 C.J. p 575 note 15. 

80. Va.—^Ashby v. Virginia Ry. & 
Power Co., 122 S.E. 104, 138 Va. 310. 

60 C.J. p 675 note 16. 


81. 111.—Sunderland v. Pioneer Fire 
Proof Constr. Co., 78 IlLApp. 102. 

60 C.J. p 576 note 17. 

82. 111.—Chicago City R. Co. v. Red- 
dick, 139 IlLApp. 160. 

83. N.T.—Liuby v. Hudson River Co., 
17 N.T. 131. 

84» 111.—Chicago City R. Co. v. Red- 
dick, 139 IlLApp. 160. 

85. N.T.—Seipp v. Dry Dock, etc., R 
Co., 61 N.T.S. 409. 46 App.Div. 489. 

60 C.J. p 576 note 23. 

86 . Ala.—Mobile Light & R. Co. v. 
Burch, 68 So. 509, 12 Ala.App. 421. 

87. Kan.—Ayres v. Kansas City Rys. 
Co., 193 P. 1069, 108 Kan. 49. 

88. 111.—^Kackley v. Central Illinois 
Traction Co., 201 IlLApp. 164. 

60 C.J. p 575 note 27. 

89. N.T.—^Pyne v. Broadway, etc., R. 
Co., 19 N.T.S. 217, afflrmed 33 N.E. 
1083, 138 N.T. 627. 

90. N.T.—^Pyne v. Broadway, etc., R. 
Co., supra. 

60 C.J. p 576 note 29. 
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Length of scrvicc and discJiarge. On the qiiestion 
o£ a motorman^s negligence in the operation of a 
car, the length of time he has been employed as a 
motorman has been variously held adraissible,^^ and 
inadmissible.^-5 Evidence that following the injury 
the motorman ^vas discharged is inadmissible on 
the question of the company*s negligence.^3 

Lights and warnings, On the question of the 
company’s negligence in the operation of the car 
causing the injury, it may be showTi that the motor¬ 
man failed to sound the warning signal,®^ but evi¬ 
dence that the motorman,or another motorman,^® 
failed to give proper warning at another time and 
place is inadmissible. A witness testifying that no 
warning was given may further testify that there 
was no reason to have prevented him hearing a 
warning if it had been given.^” On the question of 
the company’s negligence in running a car at night 
without lights, evidence that the public were in the 
habit of driving on the track is admissible.^8 

Vigilance of motorman. The negligence of a mo¬ 
torman in the operation of a car may be shown by 
his failure to keep a vigilant watch for persons or 
property on or near the tracks.9® On the question 


of a motorman’s failure to keep a vigilant watch, 
evidence that a short distance from the accident he 
was not looking ahead is admissible.^ The failure 
of the motorman to see what was in his range of 
Vision may be considered as evidence of a failure to 
keep a vigilant lookout.^ 

f. Speed 

Evidence is admissible with respect to the speed 
at which the car which caused the injury was running 
and the controi under which it was at the time of the 
accident. 

As tending to show negligence in the operation of 
a streetcar, evidence is admissible in respect of the 
speed at which the car which caused the injury was 
running and the controi under which it was at the 
time and place of the accident.3 On the issue of 
the speed of the car at the time of the accident, 
evidence is admissible as to its speed at, or im- 
mediately before, the accident.-* Particular matters 
of which evidence may be received on the question 
of speed include the distance which the car traveled 
before coming to a stop after the accident,^ its 
speed prior to the accident where the evidence also 
shows that such rate of speed continued up to the 


91. Ga.—Georgia Ry. & Power Co. v. 
Simms, 126 S.E. 850, 33 Ga.App. 
535. 

60 C.J. p 576 note 30. 

92. Mass.—^Pendleton v. Boston Ele- 
vated Ry. Co., 165 N.E. 36, 266 
Mass. 214. 

60 C.J. p 576 note 31. 

93. X.T.—Engel v. United Traction 
Co., 96 N.E. 731, 203 N.T. 321, Ann. 
Cas.l913A 859. 

94. Cal.—0’Donnell v. Market Street 
Ry, Co., 86 P.2d 1077, 30 Cal.App,2d 
630. 

60 C.J. p 576 note 34. 

Knowledge that car was approach- 
ing 

(1) Even though the person in- 
jured knew that the car was ap- 
proaching, evidence that the motor¬ 
man failed to sound the warning sig- 
nal is admissible to prove negligence. 
Cal.—0'Donnell v. Market Street Ry. 

Co., supra. 

Colo.—Denver Tramway Corp. v. 
Periaho, 97 P.2d 422, 105 Colo. 280. 

(2) On the other hand. it has been 
held that under such circumstances, 
evidence of a failure to sound a warn¬ 
ing is not admissible.—Bowman v. 
Monongahela -West Penn Public Serv¬ 
ice Co.. 21 S.E.2d 148, 124 W.Va. 504. 

(3) The exclusion of evidence that 
a witness would have heard a w-arn- 


ing if it were given is proper.—^Anger 
V. Worcester Consol. St. Ry., 120 X.E. 
399, 231 Mass. 163. 

(4) AVhere truck driver was fully 
aware that streetcar was approaching 
and of risk incident to Crossing in 
front of the streetcar, exclusion of 
evidence of failure of streetcar mo¬ 
torman to give warning of approach 
was not error.—0'Xeill v. Minneapo- 
lis St. Ry. Co., 7 X.W.2d 665, 213 
Minn. 514. 

(5) Excluding proof of failure of 
streetcar motorman to warn by bell 
or gong, even though boy on bicycle 
testifled he heard car start behind 
him. was error if he was not aware 
of the danger.—^Xewton v. Minneapo- 
lis Street Ry. Co., 243 X.IV. 654, 1S6 
Minn. 439. 

95 . R.I.—^Dyer v. Union R. Co., 55 A. 
688 , 25 R.I. 221. 

96. Cal.—Spear v. United Railroads 
of San Prancisco, 117 P. 956, 16 Cal. 
App. 637. 

97. Cal.—Lawyer v. Los Angeles 
Pac. Co., 138 P. 920. 23 Cal.App. 
543. 

98. Mich.—Rascher v. East Detroit, 
etc., R. Co., 51 X.W. 463, 90 Mich. 
413, 30 Am.S.R. 447. 

99. Mo.—^Vi^^illiams v. Fleming, 267 
S.W. 6, 218 Mo.App. 563. 


1. 111.—^Perryman v. Chicago City 
Ry. Co., 89 X.E. 980, 242 111. 269. 

60 C.J. p 576 note 44. 

2 . Cal.—Bennett v. Central Califor- 
nia Traction Co., 1 P.2d 47, 115 Cal. 
App. 1. 

3. Cal.—^Holder v. Key System, 200 
P.2d 98. SS Cal.App.2d 925. 

60 C.J. p 576 note 47. 

Begulation of puhUc Utilities com- 
mlsslon 

(1) In action against Corporation 
operating interurban electnc train, 
evidence that train was traveling at 
speed in excess of speed regulation 
fixed by the Public Utilities Commis- 
sion when the commission granted 
Corporation permission to connect 
track clrcuits with traffic controi 
System at the intersection was rele¬ 
vant on issue of negligence.—^Holder 
V. Key System, supra. 

I (2) Admissibility of municipal 
speed ordinances and regulations see 
supra subdivision b of this section. 

4. Ohio.—Xorthern Ohio Traction 
Co. V. Drown, 28 Ohio Cir.Ct, 735. 

60 C.J. p 577 note 48. 

5 . Cal.—Bennett v. Central Califor- 
nia Traction Co., 1 P.2d 47, 115 Cal. 
App. 1. 

60 C.J. p 577 note 49. 
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time of the accident,® the distance p vehicle was 
carried after heing struck,'^ the condition, after the 
collision, of the vehicle which was struck,® the na¬ 
ture and extent of the injuries,® and the space with- 
in which the car could have been stopped.^® For 
the purpose of showing the average rate of speed 
as a basis of comparison with the speed at the time 
of the accident,evidence of the length of the 
car’s trip and the scheduled time for making such a 
trip is admissible.^2 Evidence that the car was late 
has been held both admissible^® and inadmissible.^^ 
The length of time elapsing between the impact of 
the car against the injured person and the applica- 
tion of the brakes has been held immaterial.l® Evi¬ 
dence that the cars customarily stopped a block or 
more away from the scene of the accident is in- 
admissible to show the rate of speed at the time 
of the accident.i® In justification, defendant can- 
not show that other cars traveled at the same rate 
of speed.17 

Customary speed. While in some jurisdictions 
evidence of the speed at which defendant habitu- 
ally runs its cars at or near the place of the ac¬ 
cident is admissible,^® in other jurisdictions evi¬ 
dence of the speed of other cars at the place of the 
accident,^® or elsewhere,^® or evidence of the speed 
of the car at the same place some time after the 
accident,21 is not admissible. 

An opinion or estimate of the speed of a street- 


car may be admissible,22 but an opinion or estimate 
of the speed of a streetcar is inadmissible where it 
is based, not on observation, but merely on the 
results of the collision.23 The fact that the witness 
is some distance from the accident does not render 
his estimate inadmissible,^^ but merely affects the 
weight of the evidence.^® 

Form of statement. It is improper, it has been 
held, to permit a witness to state whether a car 
was running “slowly or fast,”26 or “coming down 
at a terrible speed/'27 

g. Incompetency or Insufficiency of Employees 

Evidence as to the Insufficiency or incompetency of 
the Street raIIroad*s employees may he admissible. 

For the purpose of showing negligence on the 
part of the company in the operation of the car 
which caused the injury, evidence is admissible with 
other testimony that there were an insufficient num- 
ber of employees in charge of such car,28 but un- 
less it is shown that a conductor is necessary in 
the proper management of the car, evidence that 
no conductor was on the car is inadmissible.^® 
As bearing on a driver’s or motorman’s condition or 
incompetency at the time of the accident, evidence 
is admissible to show his competency at the time 
he was hired;®® that he had a drink just before 
starting on the trip,®! or that he was intoxicated 
but evidence is inadmissible that he had some trouble 
on another line in managing his car,®® or had previ- 


6 . Va.—Portsmouth St. R. Co. v. 
Peed, 47 S.E3 850. 102 Va. 662. 

60 C.J. p 577 note 50. 

7. Tex.—Northern Texas Traction 
Co. V. Smith, Civ.App., 223 S.W. 
1013. 

8 . Tex.—^Northern Texas Traction 
Co. V. Smith, supra. 

60 C.J. p 577 note 52. 

3. N.T.—Greenbaum v. Interurban 
St. R. Co., 84 N.Y.-S. 588. 

60 C.J. p 577 note 53. 

10 , N.T.—^McDonald v. Brooklyn 
Heights R. Co., 64 N.T.S. 480, 51 
App.Div. 186. 

60 C.J. p 577 note 54. 

11- 111.—Central R. Co. v. Allmon, 
35 N.E. 725, 147 111. 471. 

12. Ohio.—^Acker v. Columbus & 
Southern Ohlo Elee. Co., 60 N.E.2d 
932. 

60 C.J. P 677 note 56. 

13. Mass.—Godfrey v. Old Colony 
St. Ry. Co., 111 N.E. 878, 223 Mass. 
419. 


14. Bel.—^Hearn v. Wilmington City 
Ry. Co., 76 A. 629, 24 Del. 271. 

15. Cal.—^Lawyer v. Los Angeles 
Pac. Co., 118 P. 237, 161 Cal. 53. 

16. Ala,—Merrill v. Sheffleld Co., 53 
So. 219, 169 Ala. 242. 

17. Ala.—Manley v. Birmingham 
Ry., Light & Power Co., 68 So. 60, 
191 Ala. 531. 

18. Ind.—^Union Traction Co. v. Van- 
dercook, 69 N.E. 486, 32 Ind.App. 
621. 

60 C.J. p 577 note 62. 

19. Wash.—^Atherton v. Tacoma R., 
etc., Co., 71 P. 39, 30 Wash. 395. 

60 C.J. p 577 note 63. 

20. Ark.—Ward v. Pt. Smith Light & 
Traction Co., 186 S.W. 1086, 123 
Ark. 648. 

60 C.J. p 577 note 64. 

21. N.T.—Hewlett v. Brooklyn 
Heights R. Co., 71 N.T.S. 531, 63 
App.Div. 423. 

22. Ohio.—^Acker v. Columbus & 
Southern Ohio Elee. Co., App., 60 N. 
E.2d 932. 


23. Ohio.—Cleveland Elee. Ry. Co. v. 
Boltz, 16 Ohio Cir.Ct., N.S., 383. 

24. Va.—^Portsmouth St. R. Co. v. 
Peed, 47 S.E. 850, 102 Va. 662. 

60 C.J. p 577 note 68. 

25- Va.—Portsmouth St. R. Co. v. 
Peed, supra. 

26. Neb.—Lindgren v. Omaha St. R. 
Co., 103 N.W. 307, 73 Neb. 628. 

27. IlL—Chicago City R. Co. v. Wall, 
93 IlLApp. 411. 

28. Wash.—Christensen v. Union 
Trunk Line, 32 P. 1018, 6 Wash. 76. 

60 C.J. p 678 note 74. 

29. Wash.—Christensen v. Union 
Trunk Line, supra. 

30. Wls.—Pisher v. Waupaca Elec¬ 
tric Light & Ry. Co., 124 N.W. 1005, 
141 Wis. 515. 

31. N.T.—^Pyne v. Broadway, etc., R. 
Co., 19 N.T.S. 217, afflrmed 33 N.E. 
1083, 138 N.T. 627. 

32. N.T.—^Pyne v. Broadway, etc., R. 
Co., supra. 

33. Conn.—^Monroe v. Hartford St. 
R. Co., 56 A 498, 76 Conn. 201. 
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ously been concerned with an accident,3^ or as to 
the number of hours each day other employees were 
required to work.^® For the purpose of showing 
the general incompetency of a motorman, evidence 
of different specific acts of ncgligence by him is 
admissible.3® 

Reputation, Evidence of the reputation of a mo¬ 
torman in charge of the car for negligence has been 
held inadmissible.37 

§ 310. - Contributory Negligence 

Evidence of any material or relevant facts, not other- 
wise Incompetent, which tends to establish or disprove 
contributory negligence, is admissible. 

On the issue of contributor}" negligence, evidence 
of any material or relevant facts, not otherwise in¬ 
competent, which tends to establish or disprove con- 
tribiitory negligence on the part of the person in- 
jured is admissible,^^ but evidence which is ir- 
relevant and immaterial is inadmissible.39 

Persons on or near trachs or premises, On the 
question of contributory negligence of a person on 
or near the track, evidence is admissible as to the 
conditions prevailing at the time of the injury.^^o In 
order to establish the contributory negligence of the 
injured person, it is competent to show that he 
stepped on to the track a short distance from the 


approaching car,^i that on Crossing a Street he un- 
necessarily exposed himself to danger,^- that the 
Crossing was one not customarily used,^3 ^^d that he 
crossed at a place which was not a crosswalk.**"* 
Where an injury results to a bystander as a resuit 
of a collision between a vehicle and streetcar, the 
contributory negligence of the driver of the vehicle 
is immaterial.45 

On behalf of the injured person to show due care 
evidence is admissible that he was blinded by the 
glare of the car’s headlight,^® that he was working 
near the track as he had a right to do,^" that the 
public customarily crossed the track or Street at the 
locus in quo,and of the company's usual custom 
in running its cars in the Street where the accident 
occurred.^^* Evidence that the person killed in an 
accident was a care fui and cautious man is in- 
admissible, where there were several eye witnesses 
to the occurrence.50 

Drivers of vchiclcs. As tending to show contrib¬ 
utory negligence of a driver of a vehicle on or near 
the tracks, evidence is admissible to show that the 
person charged with negligence was a reckless 
driver,®! but evidence which is irrelevant and im¬ 
material is properly excluded.®^ Where the Street 
on which the accident occurred is not obstructed 
or it is not probable that driving thereon will re¬ 
suit in injur>', evidence that the injured person 
could have driven on another Street safely is inad- 


34. N.T.—^American Ice Co. v. New 
York City R. Co., 98 N.Y.S. 219, 
50 Misc. 183. 

60 C.J. p 578 note 80. 

35. Pa.—^Philadelphia City Pass. R. 
Co. V. Henrice, 92 Pa. 431, 37 Am. 
R. 699. 

60 C.J. p 578 note 81. 

36. Ala.—Bessierre v. Alabama City, 
a & A. Ry. Co., 60 So. 82, 179 Ala, 
317. 

37. Va.—Virginia Ry. & Power Co. 
V. Davidson^s Adm*r, 89 S.E. 229, 
119 Vau 313. 

38. Mass.—De Lodge v. Boston Ele- 
vated Ry. Co., 15 N.E.2d 488, 300 
Mass. 219. 

60 C.J. p 579 note 1. 

Znowledge of tnxiL Ia. traoks 
In actlon against Street railroad 
for injuries sustained by automobile 
passenger in collision, permitting 
plaintifTs counsel to question plain- 
tiff and husband whether they knew 
tracks made turn at scene of acci¬ 
dent was held not error under circum- 
atances.—Grubbs v. Kansas City Pub¬ 


lic Service Co., 45 S.W.2d 71, 329 Mo. 
390. 

Snieide 

In action by pedestrian against 
Street railroad for personal injuries 
evidence that pedestrian had had a 
Quarrel at horne on the afternoon of 
the accident, and that he admitted 
that he “had attempted to end it ali” 
was admissible.—Perry v, Boston 
Elevated Ry. Co., 76 N.E-2d 653, 322 
Mass. 206. 

39. Conn.—Budd v. Meriden Electric 
R. Co., 37 A. 683, 69 Conn. 272. 

60 C.J. p 579 note 2. 

40. N.T.—Lhowe v. Third Ave. R. 
Co., 36 N.Y.S. 463, 14 Misc. 612. 

60 C.J. p 579 note 3. 

41- Okl.—Sand Sprlngs Ry. Co. v. 
V’oods, 217 P. 363, 95 Okl. 179. 

42. Va.—^Newport News, etc., R. etc., 
Co. V. Bradford, 37 S.E. 807, 99 Va. 
117. 

60 C.J. p 579 note 5. 

43. Mo.—^Henry v, Grand Ave. R. 
Co., 21 S.W. 214, 113 Mo. 525. 

60 C.J. p 579 note 6. 


44. Mass.—Ristuccla v. Boston Ele- 
mted Ry. Co., 186 N.E, 592, 283 
Mass. 529. 

45. N.Y.—Knoll v. Third Ave. R. Co., 
62 N.Y.S. 16, 46 App.Div. 527, af- 
ftrmed 60 N.B. 1113, 168 N.Y. 502. 

46. Cal.—Simoneau v. Pacific Elec¬ 
tric Ry. Co.. 136 P. 544, 166 Cal. 264, 
49 L.R.A.,N.S., 737. 

47. Pa.—Owens v. People’s Pass. R. 
Co., 26 A. 748, 155 Pa. 334. 

48. 111.—^Pabis V. Friel, 66 N.E.2d 
471, 328 IlLApp. 583. 

60 C.J. p 580 note 10. 

49. Cal.—Simoneau v. Pacific Elec¬ 
tric Ry. Co., 115 P. 320, 159 Cal. 494. 

111.—Canfield v. North Chicago St. R. 
Co., 98 111.App. 1. 

50. Utah.—Spiking v. Consol. R., 
etc., Co., 93 P. S3S, 33 Utah 313. 

51. Ark.—^Arkansas Power & Light 
Co. V. Cummins, 28 S.'VV.2d 1077, 181 
Ark. 1145, 182 Ark. 1. 

53. Tex.—Texas Traction Co. v. Wi- 
ley, Civ.App., 164 S.W, 1028. 

60 C.J. p 580 note 16. 


469 



§ 310 


STREET RAILR0AD8 


83 C.J.S. 


missible.s^ With respect to the distance which a 
car might have been seen so as to determine the in- 
jured person’s care in Crossing in front of it, evi- 
dence of witnesses, under less favorable circum- 
stances, is admissible.®^ On behalf of the injured 
person to show due care, evidence is admissible that 
the motorman failed to sound a warning,®® that the 
gong was defective,^® or that the driver heard no 
warning;57 that he expected the streetcar to stop 
that the condition of the weather necessitated the 
use of side curtains;59 that it was necessary to pull 
out on to the tracks to avoid other vehicles;®® and 
that the condition of the Street outside the tracks 
was such as necessitated driving on the tracks.®^ 

In passing on the conduct of the injured person, 
his knowledge of the company’s methods of operat- 
ing its cars,®2 as to the rate of speed®^ and warn- 
ing,®'^ is admissible. Evidence of the injured per¬ 
sonas knowledge of the distance in which a car can 
be stopped has been held both admissible,®® and in- 
admissible.®® Where it is customary for a watch- 
man to give vehicles warnings when cars are backed 
out, the failure of the watchman to give such warn- 
ing is relevant on the question of due care.®*^ 


Evidence of a custom existing at the time of the 
accident allowing funeral processions to pass is ad¬ 
missible,®® but the custom must be shown to have 
existed at the time of the accident.®® Where the 
injured person sustains injuries by striking trolley 
posts in the nighttime, evidence by other witnesses 
that under substantially like circumstances they 
were blinded by lights was admissible.*^® 

Occupants of vehicles. For the purpose of show- 
ing the careless character of the driver, so as to 
show the care exercised by a guest, evidence of 
the habits of the driver with respect to driving care- 
lessly is admissible.*^^ Evidence that a fireman had 
previously ridden on a fire truck at a similar rate of 
speed,'^2 or that he knew when he boarded the truck 
that it would proceed at any particular rate of 
speed*^® has been held inadmissible to show his con- 
tributory negligence. On behalf of an occupant of 
a vehicle to disprove contributory negligence, evi¬ 
dence is admissible that the driver was driving care- 
fully,'^^ that the motorman failed to sound a warn- 
ing,*^® and that streetcars customarily slackened 
their speed at crossings;'^® but evidence that the 


53. Ohlo.—^Masters v. Cincinnati 
Traction Co., 16 Ohio App. 99. 

r~ 

54. N.Y.—^Northrop v. Poughkeepsie 
City, etc., R, Co., 93 N.Y.S, 602, 
104 App.Div. 615. 

65. 111.—Rauen v, Chicago Rys. Co., 

205 IlLApp. 464. 

60 C.J. p 580 note 19. 

EiLOwledgre of car’s approacb 

In action for injuries to driver of 
automobile which collided with de- 
fendanfs streetcar proceeding in op¬ 
posite direction, where questions of 
plaintifTs contributory negligence, as 
well as defendanfs primary negli¬ 
gence, were involved, evidence of 
streetcar motorman*s failure to sound 
bell was admissible, although plain- 
tifC admittedly became consclous of 
car’s approach when it was a block 
away.—Bowman v. Monongahela 
West Penn Public Service Co., 21 S.E. 
2d 148, 124 W.Va. 504. 

Custom 

In motorisVs action for injuries 
sustained when streetcar making left 
turn struck motorist, in passing on 
question of negligence of motorist, 
jury had right to take into considera- 
tion evidence as to custom of street¬ 
car motormen to sound gong before 
making left tum and motorisfs reli- 
ance thereon.—Zator v. Cummings, 
42 N.E.2d 858, 315 Ill.App. 210. 

56. lowa.—^Dow V. Des Moines City 


Ry. Co., 126 N.W. 918, 148 lowa 
429. 

57- lowa.—^Plannery v. Interurban 
Ry. Co., 153 N.W. 1027, 171 lowa 
238. 

58. Mo.—^Hogan v. Fleming, 265 S. 

W. 875, 218 Mo.App. 172. 

60 C.J. p 580 note 22. 

Custom 

Testimony as to custom of Street 
railroad company to have its car 
stop at such intersection was admis¬ 
sible as bearing on right of driver of 
car in which deceased was riding to 
believe that particular streetcar 
would so stop.—^Hill v. Richardson, 
281 IlLApp, 75. 

58. lowa.—Waring v. Dubuque Elec¬ 
tric Co., 186 N.W. 42, 192 lowa 1240. 

60. Mass.—^Austin v. Eastern Massa- 
chusetts St. Ry. Co., 169 N.E. 484, 
269 Mass. 420. 

61. 111.—^Murphy v. Evanston Elec¬ 
tric R. Co., 85 N.B. 334, 235 111. 
275. 

60 C.J. p 580 note 26. 

62. Mass.—^Horsman v. Brockton & 
P. -St. Ry. Co., 91 N.E. 897, 205 
Mass. 519. 

63. Mass.—^Horsman v. Brockton & 
P. St. Ry. Co., supra. 

Mo.—^Alexander v. Springfleld Trac¬ 
tion Co., 249 S.W. 971, 215 Mo.App 
427. 


64. Mass.—^Horsman v. Brockton & 
P. St. Ry. Co., 91 N.E. 897, 205 
Ma^s. 519. 

65. N.Y.—Cass v. Third Ave. R. Co., 
47 N.Y.S. 356, 20 App.Div. 591. 

66. Wash.—^Blair v. Calhoun, 151 P. 
259, 87 Wash. 154. 

67. Mich.—Tiley v. Detroit United 
Ry., 155 N.W. 728, 190 Mich. 7. 

68 . Del.—^White v. Wilmington City 
R. Co., 63 A. 931, 22 Del. 105— 
Foulke v. Wilmington City R, Co., 
60 A. 973, 21 Del. 363. 

69. Del.—^White v. Wilmington City 
R. Co., 63 A. 931, 22 Del. 105. 

70. Minn.—^Aubin v. Duluth St. Ry. 
Co., 211 N.W. 580, 169 Minn. 342. 

71- Cal.—^Bresee v. Los Angeles 
Traction Co., 85 P. 162, 149 Cal. 131, 
5 L.R.A.,N.S., 1059. 

72. Okl.—Oklahoma Ry. Co. v. 

Thomas, 164 P. 120, 63 Okl. 219, L. 
R.A.1917E 405. 

73. Okl.—Oklahoma Ry. Co. v. 

Thomas, supra. 

74. Mo.—Clooney v. Wells, 262 S.W. 
72. 

75. Cal.—^Berguin v. Pacific Electric 
Ry. Co., 263 P. 220, 203 Cal. 116. 

76. Ohio.—Toledo R., etc., Co. v. 
Ward, 25 Ohio Cir.Ct. 399. 

60 C.J. p 681 note 43. 
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driver was a care fui driver has been held both 
admissible"" and inadmissible.^^S 

Persons tmdcr disability. It is competent, as 
tending to show contributory negligence, for de¬ 
fendant to show that the person injured was intoxi- 
cated at the time of the accident."^ Qn the issue 
of intoxication at the time of the injury, evidence 
has been held admissible to show that shortly before 
the accident the injured person took a drink^^^ and 
was boisterous;Si that he was intoxicated on re- 
peated occasions before and after the injury,*- that 
he was convicted for intoxication at the time of the 
injury,** and for the same offense on other oc- 
casions.*^ 

On the question of contributory negligence of a 
child, evidence has been held inadmissible to show 
that he was accustomed to play in the Street unat- 
tended,*^ or that he noticed the manner of opera- 
tion of cars on previous occasions.** 

Ordinances. On the question of the contributory 
negligence of the injured person, an ordinance, to- 
gether with other testimony, is admissible on be- 
lialf of plaintiff*'^ or defendant;** but, where there 
is no evidence that the ordinance was violated*^ or 
^vhere the ordinance is inapplicable** as to the 
-person injured,*^ it is inadmissible. 

Rides and regidations. Where it appears that 
the injured person knew of the particular nile of 
the Street railroad company** it is admissible to 
show his due care.** On behalf of the Street rail¬ 


road, in an action for injuries sustained by a train- 
man in a collision between a railroad train and 
a streetcar, evidence of the rules of the railroad 
company has been held inadmissible to show the 
contributory negligence of the trainman.*^ Rules 
of a fi re department ha ve been held both admissi¬ 
ble** and inadmissible** on the question of due care 
of a fireman. It has been held that the regulations 
of the Interstate Commerce Commission relating to 
the operation of motor vehicles engaged in inter¬ 
state commerce are not admissible in an action for 
damages to a motor vehicle engaged in interstate 
commerce because of its collision with a streetcar.*" 

§ 311. - Last Ciear Chance 

Under the humanitarian or last ciear chance doc- 
trine, evidence is admissible as to when the motorman 
first saw the injured person in a position of perii. 

On the issue whether defendant by proper care 
and caution could ha ve avoided the accident after 
he knew or was chargeable with knowledge of the 
injured personas perilous condition, evidence is ad¬ 
missible to show when the motorman first saw the 
injured person in a perilous condition.** The fail- 
ure of the Street railroad to sound a warning is 
admissible to establish liability under the humani¬ 
tarian doctrine, even though the injured person ad- 
mittedly had knowledge of the car's approach.** It 
has been held that evidence of plaintiffs contribu¬ 
tory negligence in placing himself in a position of 
danger is not admissible in an action based on the 
humanitarian rule.i Evidence to support a theory 


•77. Ark.—Arkansas Power & Light 
Co. V. Cummins, 28 S.W.2d 1077, 
181 Ark. 1145, 182 Ark. 1. 

'78. N.T.—Wooster v. Broadway, 
etc., R. Co.. 25 N.Y.S. 378, 72 Hun 
197. 

78. Ala.—Caudle v. Blrmingham 
Elee. Co., 22 So.2d 417, 247 Ala. 34. 

60 C.J. p 581 note 47. 

80. Mass.—LabrecQue v. Ilonham, 
127 N.E. 537, 236 Mass. 10. 

81- Mass.—^Labrecdue v. Bonham, 
supra. 

82. Ga.—^Hardeman v, Georgia Pow¬ 
er Co., 156 S.E. 642, 42 Ga.App. 435. 

60 C.J. p 581 note 50. 

83. Ga.—^Hardeman v. Georgia Pow¬ 
er Co., supra. 

84- Ga.—^Hardeman v. Georgia Pow¬ 
er Co., supra. 

'85. N.T.—Smith v. Grand St., etc., 
R. Co., 11 Abb.N.Cas. 62. 


86. Mass.—Jennings v. Boston Ele- 
vated Ry. Co., 161 N.E. 608, 263 
Mass. 574. 

87. N.T.—Geary v. Metropolitan St. 
R. Co.. 82 N.T.S. 1016, 84 App.Div. j 
514, affirmed 69 X.E. 1123, 177 X.Y. 
535. 

60 C.J. p 581 note 58. 

88. 111.—Ovens v. Chicago City Ry, 
Co., 171 IlLApp. 647. 

60 C.J. p 5S1 note 59. 

89. Minn.—Wosika v. St. Paul City 
R. Co.. 83 X.W. 386, 80 Minn. 364. 

60 C.J. p 581 note 60. 

90. Ala.—^Vatts v. Montgomery 

Traction Co., 57 So. 471, 175 Ala. 
102 . 

91. Ohio.—Toledo R., etc., Co. v. 
Ward, 25 Ohlo Cir.Ct. 399. 

60 C.J. p 581 note 62. 

92. 111.—Chicago City R. Co. v. Mc- 
Donough, 125 Ill.App. 223, affirmed 
77 N.E. 677, 221 111. 69. 

60 C.J. p 581 note 65. 
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93. 111.—Chicago City R. Co. v. Mc- 
Donough, 77 X.E. 577, 221 111. 69. 

60 C.J. p 5S1 note 66. 

94. lowa.—Carter .v. Sioux City 
Service Co., 141 X.W. 26. 160 lowa 
78. 

95. Pa.—Follmer v. Shamokin & 
Edgewood Electric Ry. Co., 5 Pa. 
Dist. & Co. 783. 

96. lowa.—^McBride v. Des Moines 
City R. Co., 109 X.W. 618, 134 lowa 
398. 

' 97. lowa.—^Wright v. Des Moines Ry. 

j Co., 1 X.W.2d 259, 231 lowa 410. 

98. Ala.—Birmingham Ry., Light & 
Power Co. v. Morris, 50 So. 198, 163 
Ala. 190. 

60 C.J, p 581 note 72, 

99 . W.Va.—Bowman v. Monongahela 
West Penn Public Service Co., 21 
S.E.2d 148, 124 W.Va. 504. 

1 . Mo.—Cunningham v. Kansas City 
Public Service Co., 77 S.W.2d 161, 
229 Mo.App. 174. 
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which is purely conjectura! is not admissible.^ With 
respect to a trespasser on the tracks, evidence of the 
frequency of the use of a Crossing- has been held 
not to be materia! to charge the motorman with 
knowledge of his presence.^ For the purpose of 
showing in what distance and time a motorman 
could have stopped the car so as to avoid injuring 
a trespasser on the tracks, evidence of the distance 
and time within which other cars differently 
equipped could be stopped is inadmissible.^ 

§ 312. Weight and SufEciency of Evidence 

In actions for damages resulting from the operatiori 
of a Street rallroad, the matters essentiai to the cause 
of action, such as the defendanfs negligence, must be 
established by a preponderance of the evidence. 

General rules relating to the weight and suffi- 
ciency of evidence in civil actions, particularly those 
applicable in actions based on negligence, apply in 
actions for damages resulting from the operation of 
a Street railroad.® Accordingly, each and every fact 
essentiai to the cause of action must be established 
by a preponderance of the evidence.® Thus, where 
such facts are in issue, the place of the accident^ 


and the injured personas position at the time® must 
be established by a preponderance of the evidence. 

Affirmative defenses. Defendant must prove mat¬ 
ters of affirmative defense by a preponderance of the 
evidence.® 

Right to go on or near tracks. Under general 
rules the right of the injured person to be on or 
near the tracks must be proved by a preponderance 
of the evidence.^® 

Negligence of defendant generally, Plaintiff,. 
having the burden of proof, must prove, by a pre¬ 
ponderance of the evidence, the negligence of de¬ 
fendant,^^ and that the injury could have been 
reasonably anticipated by defendant.^^ exist- 

ence of negligence, contributory negligence, or 
proximate cause need not be established by direct 
and positive evidence, but it may be inferred from 
circumstances adduced in evidence sufficient to au- 
thorize a finding of negligence but these facts 
must themselves be shown by direct testimony, and 
cannot be inferred from other faets.^^ The infer- 
ence must be based on something other than mere 


2 . Cal.—^Pacheco v. Southern Pac. 
Co., 19 P.2d 251. 129 Cal.App. 610. 

3. Ala.—Turbeville v. Mobile Ll&ht 
& R. Co.. 127 So. 519, 221 Ala. 91 
—Synder v. Mobile Light & Ry. Co., 
107 So. 461, 214 Ala. 310. 

4. Va.—^Richmond Pass., etc., Co. v. 
Racks, 44 S.E. 709, 101 Va. 487. 

5. Conn.—^Doherty v, Connecticut 
Co.. 52 A.2d 436. 133 Conn. 469. 

60 C.J. p 682 note 80. 

Evidence held snffloient 

(1) To support llndings, judgment, 
or verdict for plaintiff. 

111.—Scott V. Chicago Transit Author- 
ity, 106 N.E.2d 922, 347 Ill.App. 
76—Smorawski v. Chicago City Ry. 
Co., 211 IlLApp. 657. 

Ohio.—^Readnour v. Cincinnati St. Ry. 
Co.. 71 N.E.2d 533, 79 Ohio App. 
345—Cleveland Ry. Co. v. McMan- 
us, App., 32 N.E.2d 66—Martin v. 
Cincinnati St. Ry. Co., 22 N.E.2d 
735, 61 Ohio App. 375. 

Pa.—^Harold Furniture Co. v. Phila¬ 
delphia Rapid Transit Co., 100 Pa. 
Super. 316. 

R.I.—^Pinnegan v. United Electric 
Rys. Co.. 166 A. 552. 

Wash.—Scott V. City of Seattle, 83 
P.2d 351, 196 Wash. 464. 

(2) To support findlngs, verdict, or 
judgment for defendant. 

Ea.—^Viosca v. Shreveport Rys. Co., 
App., 164 So. 341—Matklns v. City 
of Monroe, App., 144 So, 768. 


N.Y.—^Kelly v. Manhattan & Queens 
Tractlon Corp., 1 N.Y.S.2d 564, 253 
App.Dlv. 836, appeal dismissed 15 
N.E.2d 74, 278 N.Y. 484—Prank v. 
City of New York, 43 N.Y.S.2d 177, 
179 Misc. 895. 

Evidence held Insufficient 
To support verdict for plaintiff. 
111.—Moore v. Illinois Power & Light 
Corp., -3 N.E.2d 932, 286 Ill.App. 
445. 

N.J.—^Mailot V. Public Service Co-or- 
dinated Transport, 156 A. 273, 9 N. 
J.Misc. 973. 

N.Y.—^Finkelstein v. Coney Island & 
B. R. Co., 4 N,Y.S.2d 144, 254 App. 
Div, 747—Sackal v. New York Rap¬ 
id Transit Corp., 1 N.Y.S.2d 447, 
253 App,Div, 819. 

Power to control vehicle 
Pa.—Beam v. Pittsburgh Rys. Co., 
77 A.2d 634, 366 Pa. 360, certiorari 
denied 71 S.Ct. 861, 341 U.S. 936, 
95 L.Ed. 1364. 

6. La.—Moch v. Shreveport Rys. Co., 
App,, 41 So.2d 741. 

60 C.J. p 582 note 81. 

7. Ala.—^Anniston Electric, etc., Co. 
V. Elwell, 43 So. 45, 144 Ala. 317. 

60 C.J. p 582 note 85. 

8. Conn.—^Morse v. Consolidated R. 
Co., 71 A. 553, 81 Conn. 395. 

60 C.J. p 582 note 86. 


E. 487. 217 Mass. 91, 62 L.R.A.,N.S., 
801. 

60 C.J. p 583 note 93* 

10, Cal.—Ross V. San Prancisco-Oak- 
land Terminal Rys. Co., 191 P. 703,. 
47 CaLApp. 753. 

60 C.J. p 584 note 13. 

11- Pa.—^Perry v. Pittsburgh Rys- 
Co., 55 A.2d 354, 357 Pa. 608. 

60 C.J, p 584 note 17. 

Evidence held Bnldclent 
N.Y.—^Frank v. City of New York, 
43 N.Y.S.2d 177, 179 Misc. 895. 

Pa.—^Perry v. Pittsburgh Rys. Co., 
55 A.2d 354, 357 Pa. 608. 

60 C.J. p 584 note 17 [a]. 

Evidence held insnflclent 
Cal.—Tice v. Pacific Elee. Ry. Co.k 
96 P.2d 1022. 36 Cal.App.2d 66. re- 
hearing denied 97 P.2d 844, 36 Cal. 
App.2d 66. 

Pa.—McKim v. Philadelphia Transp. 

Co., 72 A.2d 122, 364 Pa. 237. 

60 C,J. p 584 note 17 [b]. 

12. Me.—^Murray v. Cumberland 
County Power & Light Co., 103 A., 
66, 117 Me. 165. 

60 C.J. p 584 note 21. 

13. Mo.—^Beier v. St. Louis Transit 
Co., 94 S.W. 876, 197 Mo. 215. 

60 C.J. p 585 note 25. 

14. La.—Gannon v. New Orleans 
City, etc., R. Co.. 20 So. 223. 48. 
La.Ann. 1002. 


9, Mass.—Conroy v. Mather, 104 N. 
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conjecture, speculation, or probability.^» Since neg- 
ligence may be established without showing a viola- 
tion of a statute or ordinance, the evidence may be 
sufficient without proof of such a violation.i^ 
Where the burden is shifted to defendant by plain- 
tiff^s prima facie case, in order to sustain a finding 
of due care on its part defendant must introduce 
evidence sufficient to rebut plaintifFs case.^*^ 

§313. - Relation of Defendant to Cause 

of Injury 

The relation of the Street railroad company to the 
cause of the injury must be established by a preponder- 
ance of the evidence. 

In order to sustain a recovery plaintifif, by a pre- 
ponderance of the evidence, must prove the relation 
of the company to the cause of injury, and that 
defendant at the time and place of the injurj’ owned 
or operated the road or car,^^ or other agency 
causing the injury.20 Direct and positive evi¬ 
dence, however, of ownership or operation is not 
essential, but it may be shown by proof of facts 
from which the ownership or operation at the time 
of the accident may reasonably be inferred.^^ 

§ 314. -Acts of Employees 

It must be proved by a preponderance of the evi¬ 


dence that the person causing the Injury was an em- 
ployee of the defendant acting within the scope of his 
employment. 

Plaintiff must prove by a preponderance of the 
evidence that the person causing the injury was an 
employee of defendant at the time and place of the 
injury,22 and that the act causing the injury was 
within the scope of his employment.23 

§315. -Defects in Tracks, Street, or 

Equipment 

Where a defective condition of the tracks, Street, 
or equipment is reiied on to establish the defendanfs 
negligence, the defective condition must be proved by 
sufficient evidence. 

Under general rules, in order to prove the negli¬ 
gence of defendant with respect to the condition of 
its tracks or equipment or of the Street which it is 
under a duty to keep in repair, plaintiff must show 
by sufficient evidence that at the time and place of 
the injur}' a defective condition existed.2^ Thus, 
the evidence must be sufficient as to the condition of 
the wires,25 tracks,26 or Street,2’* and as to the 
company’s actual or constructive notice of the de- 
fect.26 Where plaintiff is injured in a collision due 
to obstructions in the Street, a prima facie case of 
negligence is made out when it is shown that the 
tracks projected above the Street which caused the 


15. Conn.—Simuaskas v. Connecticut 
Co., 127 A. 918. 102 Conn. 61. 

60 C.J. p 585 note 28. 

16. Wis.—Speakes Lime & Cernent 
Co. V. Duluth St. Ry. Co., 179 N.W. 
596, 172 ^Vis. 475. 

60 C.J. p 585 note 30. 

17. N.T.—Volkmar v. Manhattan R. 
Co.. 31 N.E. 870. 134 N.T. 418, 30 
Am.S.R. 678. 

60 C.J. p 686 note 32. 

18. 111.—^Valuch V. Rawson. 270 111. 
App. 583. 

60 C.J. p 583 note 95. 

19. N.T.—Smith v. Brooklyn Heights 
R. Co., 81 N.T.S. 838, 82 App.Div. 
531. 

60 C.J. p 583 note 2. 

Evidence held snfflclent 

Ind.—Smith v. Mills, 185 N.E. 327, 
98 Ind.App. 543. 

20. N.T.—Sandler v. Garrlson, 164 N. 
E. 36, 249 N.T. 236. 

21 . Mo.—^Burbridge v. Kansas City 
Cable R. Co., 36 Mo.App. 669. 

60 C.J. p 583 note 4. 

^ Ky,—^Louisville Ry. Co. v. 

Holmes. 117 S.W. 953. 

60 C.J. p 584 note 7. 


23. N.T.—^Hewson v. Interurban St. 
Ry. Co., 88 N.T.S. 816, 95 App.Div. 
112 . 

60 C.J. p 684 note 8. 

24. Cal.—Curtis v. Pacific Elee. Ry. 
Co., 223 P.2d 52, 100 Cal.App.2d 
112 . 

60 C.J. p 5S5 note 36. 

Evidence lield insnfflcient 

Cal.—Curtis v. Pacific Elee, Ry. Co., 
supra. 

Minn.—^LaCombe v. Minneapolis St. 

Ry. Co., 51 N.W.2d 839. 

N.T.—^Eager v. New Tork Rapid 
Transit Corporation, 280 N.T.S. 386, 
243 App.Div. 742, aflarmed 200 N.E. 
316. 270 N.T. 556. 

Waming sign 

In action for deatb of occupant of 
automobile which collided with 
streetear, evidence established that 
railway company was not gruilty of 
actionable negligence in failing to 
erect sign warning of presence of 
tracks.—Link v. Shreveport Rys. Co., 
La.App., 153 So. 77. 

25. N.T.—^Melia v. Southern Boule- 
vard R. Co., 286 N.T.S. 601, 169 
Misc. 293. 

60 C.J. p 585 note 38. 
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Evidence held insnilLcient 
N.T.—Melia v. Southern Boulevard 
R. Co., supra. 

26. Pa.—^W^right v. Pittsburgh Rys. 

Co., 181 A. 478. 320 Pa. 40. 

60 C.J. p 585 note 39. 

Evidence held Insnfflcient 
Pa.—^Wright v. Pittsburgh Rys. Co., 
supra. 

27- Mlnn.—LaCombe v. Minneapolis 
St. Ry. Co., 51 N.W.2d S39. 

60 C.J. p 585 note 40. 

Evidence held snAolent 

Ind.—Gar>' Rys. Co. v. Michael, 34 
N.E.2d 159, 109 Ind.App. 672. 
Minn.—LaCombe v. Minneapolis St. 

Ry. Co., 51 N.W.2d 839. 

N.H.—Rousseau v. Public Service Co. 
of New EEampshlre, 21 A.2d 160, 91 
N.H. 447. 

Evidence held insnfilcient 
Kan.—Slaton v. Union Elee. Ry. Co., 
145 P,2d 456, 158 Kan. 132. 

N.T.—^North v. South Brooklyn Ry. 
Co., 288 N.T.S. 607, 248 App.Div. 
743. 

28. Md.—Central R. Co, v. State, 33 
A. 265, 82 Md. 647, 

60 C.J* p 586 note 42. 
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vehicle to skid.29 In an action against an elevated 
railroad company, evidence that the injuries were 
occasioned by the fall of an iron piate with part of 
a bolt, due to the breaking of the bolt while pass- 
ing under the structure, is sufficient to make out a 
prima facie case.^o So, also, a case of negligence 
with respect to the equipment of defendant’s loco- 
motives on its elevated railroad is established by 
evidence of the fall therefrom of coals and cinders 
of unusual sizes or quantities at the time of the 
accident, together with proof that proper appliances 
could have been used to prevent the fall of such 
coals and cinders,31 although the condition of the 
locomotive which caused the injury is not shown.32 
Where plaintiff makes out a prima facie case of 
negligence on the part of defendant the evidence 
of defendant must be sufficient to rebut the presump- 
tion of negligence.33 

Condition or equipment of cars. In order to prove 
negligence on the part of defendant with respect to 
the condition or equipment of its cars, plaintiff 
must Show by a preponderance of the evidence that 
at the time and place of the injury the car did not 
have the necessary equipment or that the equipment 


was in a defective condition.34 Thus, the evidence 
must be sufficient as to the condition of the brakes,35 
fenders,3S the reverser,^^ or headlights.38 Where 
plaintiff makes a prima facie case of negligence on 
the part of defendant, under general rules, in order 
to sustain a finding of due care on its part defendant 
must introduce evidence sufficient to rebut plain- 
tiff*s case.39 

Violation of statute or ordinance. Where plaintiff 
relies on the violation of an ordinance or statute,, 
the evidence must be sufficient to prove a viola- 
tion,4® and this rule applies where the violation 
relied on is of an ordinance or statute with respect 
to the equipment of cars.^i 

§316. -Operation of Cars 

Negligence in the operation of a Street railroad car 
must be estabiished by a preponderance of the evidence. 

Where plaintiff relies on the negligence of de¬ 
fendant in the operation of its car he must prove 
by a preponderance of the evidence that at the time 
and place of the injury defendant was negligent.42: 


29. Tex.—San Antonio Traction Co. 
V. Cassanova, Civ.App., 154 8.W. 
1190, 

30. N.Y.—^Volkmar v. Manhattan R. 
Co.. 31 N.E. 870, 134 N.Y. 418, 30 
Am.S.H. 678. 

31. Mass.—^Woodall v. Boston EI. R. 
Co., 78 N.E. 446, 192 Mass. 308. 

60 C.J. p 586 note 45. 

32. N.Y.—McNaier v. Manhattan R. 
Co., 46 Hun 602. 

60 C.J. p 586 note 46. 

33. N.Y.—Volkmar v. Manhattan R. 
Co., 31 N.E. 870, 134 N.Y. 418, 30 
Am.S.R. 678. 

60 C.J. p 586 note 47. 

34. Md.—Baltimore Transit Co. v. 
Worth, 62 A.2d 249, 188 Md. 119, 5 
A.L.R.2d 740. 

60 C.J. p 586 note 53. 

ISvldeuce held sofflcient 
Md.—^Baltimore Transit Co. v. Worth, 
supra. 

35. Cal.—Grossetti v. Sweasey, 169 
P. 687, 176 Cal. 793. 

60 C.J. p 586 note 55. 

36. Mo.—^Battles v, United Rys. Co. 
of St. Louis, 161 S.W. 614, 178 Mo. 
App. 596. 

60 C.J. p 587 note 56. 

37. Me.—^Malia v. Lewiston, A. & W. 
St. Ry. Co., 77 A. 541, 107 Me. 95. 

60 C.J. p 587 note 57. 


38. Va.—Wilkie v. Richmond Trac¬ 
tion Co., 54 S.B. 43. 105 Va. 290. 

60 C.J. p 587 note 58. 

Bvidence held instificiexLt 
Wash.—Poland v. City of Seattle, 93 
P.2d 379, 200 Wash. 208. 

39. Mich.—Burghardt v. Detroit 
United Ry., 173 N.W. 360, 206 Mich, 
545, 5 A.L.R. 1333. 

60 C.J. p 587 note 60. 

40. Ind.—Indianapolis Traction & 
Termina! Co. v. Lee, 118 N.E. 959, 
67 Ind.App. 105. 

60 C.J. p 586 note 49. 

Wlxes 

Pailure of Street railroad and tele- 
phone companies to comply with or¬ 
dinance as to the maintenance of 
their wires is prima facie showing 
of negligence.—Southwestem Tei., 
etc., Co. V. Myane, 111 S.W. 987, 86 
Ark. 548. 

41. 111.—^Roberts v. Chicago City Ry. 
Co., 198 IlLApp. 31. 

60 C.J. p 587 note 61. 

Violation. prima faoie negligence 

The violation of an ordinance re- 
auiring the eauipment of streetcars 
with fenders is prima facie evidence 
of negligence.—Chicago, etc., R. Co. 
V. Freeman, 125 Ill.App, 318. 

42. Ala.—Clark v. Birmingham Elec¬ 
tric Co., 181 So. 294, 236 Ala. 108. 

D.C.—Jackson v. Capital Transit Co., 
99 F.2d 380, 69 App.D.C. 147, cer¬ 
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tiorari denied 59 S.Ct. 464, 306 U. 
S. 630, 83 L.Ed. 1032. 

La—Caruso v. New Orleans Public 
Service, App., 142 So. 860. 

Mass.—Faulkner v. Eastern Massa- 
chusetts St. Ry. Co., 178 N.E. 527, 
277 Mass. 291. 

Pa.—^Voitasefski v. Pittsburgh Rys. 

Co., 69 A.2d 370, 363 Pa 220. 

60 C.J. p 587 note 67, 

Evidence held soiBdcient 

Conn.—^Doherty v. Connectlcut Co., 
62 A.2d 436, 133 Conn. 469. 

111.—Marron v. Friel, 66 N.E.2d 609r 
328 Ill.App. 586. 

Ind.—Indianapolis Rys. v. Boyd, 53 
N.E.2d 762, 222 Ind. 481, rehearing 
denied 54 N.E.2d 272, 222 Ind. 481. 
Mo.—^Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 894, 334 Mo. 278. 
60 C.J. p 587 note 67 [a]. 

Evidence held insufflcient 

Cal.—Gillette v. City and County of 
San Francisco, 107 P.2d 627, 41 Cal. 
App.2d 758. 

Ky.—^Public Service Co. of Indiana 
V. Schneider’s Adm’r, 86 S.W.2d 676, 
260 Ky. 334, 102 A.L.R. 712. 

N.Y.—^Massa v. Brooklyn & Queens 
Transit Corp., 8 N.T.S.2d 241, 255 
App.Div. 984. 

60 C.J. p 687 note 67 [b]. 

Bight of way 

In determining legal sufficiency and 
weight of evidence of negligence, as 
affected by right of way at stop 
signs at highway intersections, courts 
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Negligence in the operation of the cars may be 
established by circumstantial evidence.'*^ 

Positive and negative testimony. Under general 
rules the positive testimony o£ witnesses who were 
in a position to have heard a bell or gong, if it 
had been sounded, that they did not hear it is 
sufficient to justify a finding that it was not sound¬ 
ed but such testimony is of little or no weight 
when given by witnesses who had no means of 
knowledge or who paid no attention to the occur- 
rence, and may be too insubstantial to offer any op- 
position to positive contradictory testimony.'*» 

On approaching Street Crossing, Where the neg- 
ligence relied on consists of a failure to operate the 


car with due care on approaching a Street Crossing, 
the evidence must be sufficient to prove such negli- 
gence.'*® Thus, the evidence must be sufficient as to 
the motorman’s failure to have the car under con- 
trol,’*'^ to keep a vigilant wateh,'*^ to have a light on 
the car at the proper time,^^ to sound a warning,»® 
to slacken speed,»^ or to stop the car.»^ 

On approaching person on or near track. Where 
the ncgligence relied on consists of a failure to 
operate the car with due care on approaching a per¬ 
son on or near the track, the evidence must be suffi¬ 
cient to prove such negligence.»^ Thus, the evi¬ 
dence must be sufficient as to the motorman’s failure 
to keep the car under control,»^ to keep a vigilant 
watch,»» to give a proper warning of the approach 


and Juries cannot Ignore differences 
between streetears and automobiles, 
but cannot determine in advance con- 
sequences of such differences in any 
particular case.—^Fox v. Baltimore 
Transit Co., 71 A.2d 470, 194 Md. 403. 

Adoptlon of statement 

A streetear motorman*s testimony 
that police offlcer*s written memoran¬ 
dum as to what witness told such ofR- 
cer after car struck a man lying on 
track was correct, “as much as I 
know of it," cannot be taken as adop- 
tion of witness’ alleged prior declara- 
tion to offleer that witness saw the 
man when ninety feet from him as 
true, where witness’ previous testi-1 
mony left his meaningr conjectural.— 
Desmond v. Boston Elevated Ry. Co., 
64 N.E.2d 357. 319 Mass. 13. 

43. Pa.—^Delmer v. Pittsburgh Rys. 
Co., 34 A.2d 502, 348 Pa, 147. 
Vlolation of coinpany’s rnle forbid- 

dingr unnecessary conversation with 
passengers was held evidence of neg- 
ligence.—Barksdale v. Union St. Ry. 
Co., 193 N.E. 583, 289 Mass. 95. 

44. 111.—Chicago City R. Co. v. 
Loomis, 66 N.E. 34S. 201 111. 118. 

60 C.J. p 587 note 70. 

45. Mo.—Bennett v. Metropolitan St. 
R. Co., 99 S.W^ 480, 122 Mo.App. 
703. 

€0 C.J. p 5SS note 71. 

46. Evidence held snffioient 

111.—Trust Co. of Chicago v. Cum- 
mings, 51 N.E.2d 616, 320 Ill.App. 
437. 

60 C.J. p 588 note 74 [a]. 

Evidence held InsnfiELclent 

La.—Keller v. N. C. Public Service, 
138 So. 463. 18 L.a.App. 317. 

N.T.—^Wieland v. Third Ave. Transit 
Corp.. 61 N.T.S.2d 359. 270 App. 
Div. 885, afflrmed 73 N.E.2d 914, 
296 N.Y. 1047. 


Va.—^Virginia Transit Co. v. Owens, 

55 S.E.2d 422, 190 Va. 76. 

60 C.J. p 5SS note 74 [bj. 

47. 111.—Brisch v. Chicago City R. 
Co., 176 Ill.App. 341. 

60 C.J. p 588 note 76. 

48. Evidence held sufficient 

111.—Klooster v. Friel. 75 N.E.2d 773, 
332 Ill.App. 652. 

Md.—Baltimore Transit Co, v. State 
for Use of Castranda, 71 A.2d 442. 
194 Md. 421. 

60 C.J. p 588 note 77 [a]. 

49. Ind.—Indianapolis Traction & 
Terminal Co, v, Vaughn, 117 N.E. 
673, 65 Ind App. 581. 

60 C.J. p 5SS note 78. 

50. Ind.—Indiana Union Traction Co. 
V. Love, 99 N.E. 1005, ISO Ind. 442. 

60 C.J. p 588 note 79. 

51. Evidence held sufficient 

111.—Klooster v. Friel, 75 N.E.2d 773, 
332 Ill.App. 652. 

Md.—Baltimore Transit Co. v. State | 
for Use of Castranda, 71 A.2d 442, j 
194 Md. 421. 

60 C.J. p 588 note SO. 

52. Evidence held sufficient 

Pa.—Cinquina v. Philadelphia Transp. 

Co., 67 A.2d 109, 362 Pa. 546. 

Va,—Cheatwood v. Virginia Elee. & 
Power Co., 18 S.E.2d 301, 179 Va. 
54. 

60 C.J. P 588 note 81. 

53. R.I.—Hutchings v. Bay State St. 
Ry. Co., 108 A. 2S5. 

60 C.J. p 589 note 84. 

Evidence held sufficient 
Cal.—^Paris v. Eos Angeles Ry. Corp., 
179 P.2d 1, 78 Cal.App.2d 950. 

111 .—^Kuenazkes v. Chicago Transit 
Authority, 89 N.E.2d 427, 339 111. 
App. 249. 

Minn.—LaCombe v. Minneapolis St. 
Ry. Co., 51 N.W.2d 839. 


Pa.—Perry v. Pittsburgh Rys. Co., 55 
A.2d 354, 357 Pa. 60S. 

60 C.J. p 589 note 84 [a]. 

Evidence held insufficlent 

U.S.—Jaffe V. Philadelphia & W. R. 

Co., C.A.Pa., 180 P.2d 1010. 

Cal.—Lolli V. Market St. Ry. Co., 110 
P.2d 436, 43 Cal..\pp.2d 166. 

La.—Tassin v. New Orleans Public 
Service, 139 So. 695, 19 La.App. 
456. 

Minn.—^Kruchowski v. St. Paul City 
Ry. Co., 254 N.W. 587, 191 Minn. 
454. 

N.Y.—Menkelunas v. City of New 
York, 60 N.Y.S.2d 97, 270 App.Div, 
827—Sia ter v. Brooklyn & Queens 
Transit Corp., 33 N.T.S.2d 938, 263 
App.Div. 1017. 

Pa.—^Niziolek v. Wilkes-Barre Ry. 

Corp., 185 A. 581, 322 Pa. 29. 

Utah.—^Miller v. Utah Light & Trac¬ 
tion Co., 86 P.2d 37, 96 Utah 369. 
60 C.J. p 589 note 84 [b]. 

54. Va.—V’'irginia Ry. & Power Co. v. 
Winstead’s Adm’r, 89 S.E. 83, 119 
Va. 326. 

60 C.J. p 589 note 86. 

55. Mo.—Eskridge v. Metropolitan 
St. Ry. Co.. 157 S.W. 105, 170 Mo. 
App. 548. 

60 C.J. p 589 note 87. 

Evidence held sufficient 
N.Y.—Mikorskt v, City of New York, 
59 N.Y.S.2d 457, 270 App.Div. 769, 
appeal denied 60 N.Y.S.2d 295, 270 
App.Div. 819. 

Va.—Virginia Electric & Power Co. v. 
Blunfs Adm’r, 163 S.E. 329, 158 
Va. 421. 

60 C.J. p 589 note 87 [a]. 

Evidence held Insnfficlent 

Conn.—Oddwycz v. Connecticut Co., 
155 A. 824, 113 Conn. 648. 

Mass.—Chatterton v. Eastern Massa- 
chusetts St. Ry. Co., 154 N.E. 259, 
257 Mass. 550. 

60 C.J. p 5S9 note 87 [h]. 
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of the car,56 to reduce the speed of the car,57 or 
to attempt to stop the car in order to avoid the 
injury.58 Where plaintiff relies on the violation of 
an ordinance or statute as the ground of negligence 
on approaching a person on or near the track, the 
evidence must be sufficient to prove such violation.59 

On approaching child or infirm or helpless person, 
Where the negligence relied on consists of a failure 
to operate the car with due care on approaching a 
child or an infirm or helpless person, the evidence 
must be sufficient to prove such negligence.^o Thus, 
the evidence must be sufficient as to the motonnan*s 
failure to keep the car under such control as to 
stop it in time to avoid injuring a child to an¬ 
ticipate that children will run on or near the track 
to give a child waming of the approach of the 
car;®3 to keep a vigilant watch for children on or 


near the track,®^ or for persons lying helpless on 
the track;®® and to stop the car in time to avoid 
injury to a child,®® or infirm or helpless person.®^ 
To run down a small child in an unobstructed Street 
in daylight is evidence of negligence®® unless the 
child suddenly darts into the path of the car.®® 
Where the negligence relied on by plaintiff con¬ 
sists of a violation of a statute or ordinance, the 
evidence must be sufficient to prove the violation of 
the ordinance or statute,^® and this is true where 
the negligence relied on consisted of a violation 
of a rule of the company.^l 

On approaching vehicles on or near trach. Where 
the negligence relied on consists of a failure to 
operate the car with due care on approaching a 
vehicle on or near the track, the evidence must be 
sufficient to prove such negligence.^^ 


66. Evidence lield sufficient 

Md.—Storrs v. Hlnk. 173 A. 66, 167 
Md. 194. 

60 C.J. p 589 note 88 [a]- 

Evidenoe held Insnfflclent 

Va.—Virginia Electric & Power Co. 
V. Blunt's Adm*r, 163 S.E. 329, 168 
Va. 421. 

60 C.J. p 589 note 88 [b]. 

57. Evidence held snfficient 

111.—Klooster v. Priel, 75 N.E.2d 773, 
332 I11.APP. 652. 

Md.—Baltimore Transit Co. v. State 
for Use of Castranda, 71 A.2d 442, 
194 Md. 421. 

60 C.J, p 690 note 89 [al. 

Evidence lield Insnfflclent 

U.S.—^Jaffe V. Philadelphia & W. R. 
Co., 180 P.2d 1010. 

60 C.J. p 690 note 89 [b]. 

58. Conn.—Skelton v. Connectlcut 
Co., 180 A. 302. 120 Conn. 689. 

60 C.J. p 590 note 90. 

59. Mo.—^Papamlchael v. Wells, App., 
33 S.W.2d 1068. 

60 C.J. p 590 notes 91-92. 

60. Evidence held snfficient 

Cal.—^HeaJy v. Market St. Ry. Co., 
107 P.2d 488, 41 Cal.App.2d 733. 

Conn.—^Doherty v. Connectlcut Co., 52 
A.2d 436, 133 Conn. 469. 

Ind.—^Indianapolis Rys. v. Williams, 
59 N.E.2d 586, 115 Ind.App. 383. 

La.—^Kahn v. Shreveport Rys. Co., 
App., 161 So. 636. 

N.T.—Corrlera v. Third Ave. Transit 
Corp., 98 KT.S.2d 136. 277 App.Div. 
82, affirmed 96 N.E.2d 898, 302 
N.T. 610. 

60 C.J. p 590 note 95 [a]. 

Evidence held insnfflclent 

La.—Shill V. New Orleans Public 
Service, App., 175 So. 113—Smith 


V. New Orleans Public Service, 
App., 174 So. 158. 

Mich.—Basmajian v. City of Detroit, 
240 N.W. 87, 256 Mich. 539. 

N.Y.—^Porrovecchlo v. Brooklyn & 
Queens Transit Corp., 8 N.Y.S.2d 
412, 256 App.Dlv. 1010—Schroeder 
V. Brooklyn & Queens Transit 
Corp., 7 N.Y.S.2d 691, 255 App.Dlv. 
866 . 

Wash.—^Armstrong v. Spokane United 
Rys., 78 P.2d 176, 194 Wash. 353. 
60 C.J. p 690 note 86 [b]. 

61. Me.—Grant v. Bangor Ry. & 
Electric Co., 83 A. 121, 109 Me. 133. 

60 C.J, p 690 note 97, 

62. Mass.—0'Donnell v. Bay State 

St Ry. Co., 115 N.E. 672, 226 Mass. 
418. 1 

60 C.J. p 590 note 98. | 

Evidence held snfficient 
N.Y.—Pitts V. United Tractlon Co., 55 
N.Y.S.2d 14, 269 App.Div. 796. 

60 C.J. p 590 note 98 [a]. 

63. 111.—^Harm v. Chicago City Ry. 
Co., 187 I11.APP. 71. 

60 C.J. p 590 note 99. 

64. N.Y.—^Kostenbaum v, New York 
City R. Co., 105 N.Y.S. 65, 120 App. 
Div. 160. 

60 C.J. p 691 note 1. 

Evidence held snffldent 
N.J.—^Dunlop V. Public Service Coor- 
dinated Transport 4 A.2d 683, 122 
N.J.Law 226. 

60 C.J. p 591 note 1 [a]. 

65. Cal.—^Tucker v. City and County 
of San Francisco, 296 P. 101, 111 
Cal.App. 663. 

60 C.J. p 591 note 2. 

66. Mo.—Gabriel v. Metropolitan St. 
R. Co., 109 S.W. 1042, 130 Mo.App. 
651. 

60 C.J. p 591 note 3, 

476 


Evidence held sufficient 

Pa.—^Magerko v. West Penn Rys. Co., 
76 A.2d 618, 365 Pa. 609. 

60 C.J. p 591 note 3 [a]. 

67, Pa.—Coli V. Easton Transit Co., 
37 A 89, 180 Pa. 618. 

60 C.J. p 591 note 4. 

63. Tex.—Galveston City R. Co. v. 
Hewitt, 3 S.W. 705, 67 Tex. 473, 60 
Am.R. 32. 

60 C.J. p 591 note 5. 

69. Pa.—Goldberg v, Philadelphia 
Rapid Transit Co., 149 A. 104, 299 
Pa. 79. 

60 C.J. p 591 note 6. 

70. Mo.—^Knittel v. United Rys. Co. 
of St Louls, 128 S.W. 5, 147 Mo. 
App. 677. 

60 C.J. p 591 note 7-8, 

71. Mass.—Barksdale v. Union St 
Ry. Co., 193 N.E. 583, 289 Mass. 95. 

72. N.Y.—Orchard Stables v. Inter- 
urban St R. Co., 91 N.Y.S. 330, 

60 C.J. p 592 note 11. 

Evidence held sufficient 

Mass.—Faulkner v. Eastem Massa- 
chusetts St. Ry. Co., 178 N.E. 627, 
277 Mass. 291. 

N.Y.—^Damelio v. Brooklyn & Queens 
Transit Corp., 300 N.Y.S. 947, 253 
App.Div. 739. 

Chio.—Clark v. Co-operative Transit 
Co., App., 77 N.E.2d 725—^Eversole 
v. Seelbach, App., 73 N.B.2d 223. 

Pa.—^Anselmo v. Philadelphia Transp. 
Co., 41 A.2d 550, 351 Pa. 542—Stoll 
v. Cuiry, 175 A 724, 115 Pa.Super. 
484. 

Tex.—^E1 Paso Electric Co. v. Portillo, 
Clv.App., 46 S.W.2d 404, error dls- 
missed. 

60 C.J. p 592 note 11 [a]. 
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Vehide Crossing tracks. Where a vehicle is 
struck while Crossing the track the evidence must 
be sufficient to prove negligence in the operation of 
the carJS Thus, the evidence must be sufficient as 
to the motorman's failure to operate the car at a 
lawful speed,"^ to keep a vigilant \vatch,'^5 to 
sound a warning,*^® to keep the car under con- 
trol,'^” to keep the headlight burning,”^ or to stop 


the car in time to avoid injuryJ^ 

Vehicle at rcst on or near track. On the question 
of the negligent operation of a streetcar causing 
a collision with a vehicle stalled or at rest on or in- 
close proximity to the track the evidence must be 
sufficient^® to show that the motorman operated the 
car at an excessive speed,Si or that he failed to 
keep a vigilant watch,S2 or to stop the car in time 


EvideiLce held InsnJSlcieiLt 
La.—Link v. Shreveport Rys. Co., 
App., 153 So. 77. 

Mo.—Lotta V. Kansas City Public 
Service Co., 117 S.'VV.2d 296, 342 Mo. 
743. 

N-T.—Smith v. Brooklyn & Queens 
Transit Corp., 31 N.T.S.2d 716, 263 
App.Div. 851—Ciccone v. Brooklyn 
& Queens Transit Corp., 28 N.T.S. 
2d 271, 262 App.Div. 864. 

Chio.—Prok v. City of Cleveland, 
App., 102 N.E.2d 253. 

Pa.—Nassar v. Plttsburgh Rys. Co., 
161 A. 605, 105 Pa.Super. 352. 
Wash.—Hinton v. City of Seattle, 62 
P.2d 46, 188 Wash. 218. 

60 C.J. p 592 note 11 [b]. 

73. Evidence held snflLcient 
Ariz.—City of Phoenix v. Green, 66 P. 

2d 1041, 49 Ariz. 376. 

Cal.—^Vincent v. Los Angeles Transit 
Lines, 183 P.2d 713, 81 Cal.App.2d 
195—Paolini v. City and County 
of San Prancisco, 164 P.2d 916, 72 
Cal.App.2d 579—0’Donnell v. Mar- 
ket Street Ry. Co„ 86 P.2d 1077, 30 
Cal.App.2d 630—Cowan v. Market 
St. Ry. Co., 47 P.2d 752, 8 Cal.App. 
2d 642. 

Ind.—Indianapolls Rys. v. Boyd, 53 N. 
R2d 762, 222 Ind. 4S1, rehearing de- 
nied 64 N.E.2d 272, 222 Ind. 481— 
Smith V. Mills, 185 N.B. 327, 98 
Ind.App. 543. 

Kan.—^Frogrge v. Kansas City Public 
Service Co., 175 P.2d 112, 162 Kan. 
209. 

La.—Lotspeich v. Shreveport Rys. 

Co., App., 193 So. 600. 

Me.—Bedell v. Androscoggin & K. Ry. 

Co.. 177 A. 237, 133 Me. 268. 

Md.—United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 
Md. 313. 

Mlch.—Booth V. City of Detroit, De¬ 
partment of Street Railways, 290 
N.W. 344, 292 Mlch. 102. 

Chio.—Cincinnati St. Ry. Co. v. 
Bartsch, 198 N.E. 636, 50 Ohio App. 
464—Cincinnati St. Ry. Co. v. Wa- 
terman, 198 N.E. 494, 50 Ohio App. 
380. 

Pa-—Delmer v. Pittsburgh Rys. Co., 
34 A.2d 502, 348 Pa. 147—Balkle v, 
Philadelphia Rapid Transit Co., 200 
A. 52, 331 Pa. 93—Ehrhart v, York 
Rys. Co., 162 A. 810, 308 Pa. 666 
—Siegfried v. Lehigh Valley Trans¬ 


it Co., Com.Pl.. 18 Leh.L.J. 136, af- 
flrmed 6 A.2d 97, 334 Pa. 346. 

R.I.—Curley v. United Elee. Rys. Co., 
183 A. 634, 56 R.I. 11. 

Va,—^Virginia Electric & Power Co. 
Vellines, 175 S.E. 35, 162 Va. 
671. 

60 C.J. p 592 note 13 [a]. 

Evidence held insnffident 
Ky.—Public Service Co. of Indiana v. 
Schneider’s Adm'r, 85 S.W.2d 676, 
260 Ky. 334. 102 A.L.R. 712. 

La.—Commerclal Standard Ins. Co. v. 
Shreveport Rys. Co., App., 53 So.2d 
410—Keller v, New Orleans Public 
Service, App., 181 So. 824—Munch 
v. New Orleans Public Service, 
App.. 174 So. 882. 

Mo.—^^''eishaar v. Kansas City Pub¬ 
lic Service Co.. App., 128 S.W.2d 
332. 

Neb.—Greco v. Shaver, 2 N.T\^2d 526, 
141 Neb. 1. 

Pa.—^Donaldson v. Pittsburgh Rys. 

Co., 55 A.2d 759, 358 Pa. 33. 

Va,—^Linton v. Virginia Electric & 
Power Co., 174 S.B. 667, 162 Va. 
711. 

60 C.J. p 592 note 13 [b], [c]. 

Stop sigtL 

Motorman*s failure to stop at 
streetcar stop sign, even where or- 
dinance requires it, is not substantive 
proof of negligence.—Dopler v. Pitts- 
burgh Rys. Co., 160 A. 592, 307 Pa. 
113. 

74. Evidence held snfllcient 

Mo.—^Ellis V. Kansas City Public 
Service Co., App., 203 S.'VV.2d 475 
—Manzella v. St. Louis Public 
Service Co., App., 202 S.W.2d 567. 

60 C.J. p 592 note 14 [a]. 

Evidence held insolBLcient 
La.—Commerclal Standard Ins. Co. v. 
Shreveport Rys. Co., App., 53 So. 
2d 410. 

75. lowa.—^Engvall v. Des Moines 
City Ry. Co., 121 N.Vr. 12, 146 lowa 
560. 

Evidence held sufficient 
111.—Parker v. Illinois Terminal R. 
Co., 104 N.E.2d 119, 345 Ill.App. 
604. 

Kan.—^Frogge v. Kansas City Public 
Service Co., 175 P.2d 112, 162 Kan. 
209. 

Minn.—^Lacheck v. Duluth-Superior 
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Transit Co.. 273 N.W. 366, 199 Minn. 
519. 

60 C.J. p 592 note 15 [a]. 

76. Evidence held sufficient 

Mass.—McBride v. Middlesex & B 
St. Ry. Co., 176 N.E. 185, 276 Mass 
29. 

N.J.—Hedges v. McManus, 159 A. 87, 
10 N.J.Misc. 336. 

60 C.J. p 593 note 16 [a], 

77. Evidence held sufficient 

Pa.—Rea v. Pittsburgh Rys, Co., 25 
A.2d 730, 344 Pa. 421. 

60 C.J. p 593 note 17 [a]. 

Evidence held Insufficient 

Pa.—Cox V. Wilkes-Barre Ry. Corp.. 
17 A.2d 367, 340 Pa. 554. 

78. Mass.—Gaffney v. Bay State St. 
Ry. Co., 109 N.E. 361, 221 Mass. 
457. 

60 C.J. p 593 note 18. 

79. Evidence held sufficient 

Mo.—Schaller v. St. Louis Public 
Service Co., 223 S.W.2d 409—Ellia 

V. Kansas City Public Service Co., 
App., 203 S.W.2d 475—Harting v. 
East St. Louis Ry. Co., App., SI S. 

W. 2d 973. 

N.Y.—Massa v. Brooklyn & Queens 
Transit Corp., 13 N.Y.S.2d 40, 257 
App.Div. 973. 

60 C.J. p 593 note 19 [a]. 

80. Evidence held sufficient 

Ind.—Gary Rys. Co. v. Michael, 34 
N.E.2d 159, 109 Ind.App. 672. 

Ohio.—^Ashbrook v. Cleveland Ry. Co., 
App., 34 N.E.2d 992. 

Pa.—Kennedy v. Southern Pennsylva- 
nia Traction Co.. 3 A.2d 395, 333 Pa. 
406. 

60 C.J. p 593 note 20 [a]. 

Evidence held Insufficient 

Mo.—Sammons v. Kansas City Pub¬ 
lic Service Co., App., 179 S.W.2d 
620. 

Wis.—Quinn v. City Cab Co., 279 N. 

W. 606, 228 Wis. 467. 

60 C.J. p 593 note 20 [b]. 

81. Cal.—^\Vhitmeyer v. Southern 
Pac. Co.. 282 P. 1005, 102 Cal.App. 
199. 

60 C.J. p 593 note 21. 

82. Cal.—^Whitmeyer v. Southern 
Pac. Co., supra. 

60 C.J. p 593 note 22. 
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to avoid a collision.^® 

Vehicle travcling in same direction. Where a 
vehicle is proceeding along or near a track in the 
•same direction as an oncoming streetcar, the evi- 
dence of defendant’s negligence must be sufficient^^ 
as to the motorman’s failure to keep a vigilant 
watch,85 to slacken his speed,S6 to give a warning 
of the approach of the car,^'^ or to have a headlight 
burning on the car.88 Where a motorman runs 
down a vehicle proceeding in the same direction 
it has been held to constitute prima facie negli- 
gence88 or at least evidence of negligence^® which 
is rarely capable of explanation.®^ 

Vehicle traveling in opposite direction. Where a 
vehicle is proceeding in a direction opposite to that 
of a streetcar, the evidence must be sufficient to 
Show negligence®^ as to the motonnan’s failure to 
operate the car at a proper speed,®® to have a light 
burning,®*^ or to stop the car in time to avoid the 
injury.®5 

Rate of speed. The negligence of the company 


may be established by sufficient proof that the car 
causing the injury was traveling at an excessive 
rate of speed.®® Where the negligence charged is 
as to the speed of the car, in the absence of stat¬ 
ute or municipal regulation, it is not sufficient to 
support a finding of negligence to show merely the 
speed of the car,9"^ for, since the rate of speed is 
negligent only with relation to existing circum- 
stances, the evidence must be such as to show that 
the particular rate of speed with relation to the 
circumstances existing at the time and place of the 
injury was negligent.®® Thus, the evidence must 
show that the condition of the Street was such that 
the particular speed was excessive,®® as that the 
Street was a popular one,i or that the place of the 
accident was used by the public as a safety zone.® 
The fact that the car on passing creates a current 
of air is not evidence of excessive speed.® 

Where there is evidence that the injury resulted 
from the violation of a municipal speed ordinance, 
a finding of actionable negligence may be sustained.^ 
Where a violation of a rule of the company as to 


83. lowa.—^Joyner v. Interurban Ry. 
Co., 154 N.W. 936, 172 lowa 727. 

€0 C.J. p 593 note 23. 

84. Me.—^Harmon v. Cumberland 
County Power & Light Co., 130 A. 
273, 124 Me. 418. 

60 C.J. p 593 note 24. 

Uvidence held sufficient 

Wis.—^Rasmussen v. Milwaukee Elee. 
Ry. & Transport Co., 47 N.W.2d 
730, 269 Wis. 130, rehearing denied 
and mandate modified on other 
grounds 49 N.W.2d 272—Barutha v. 
Chicago, N. S. & M. R. Co., 28 N. 
W.2d 923, 251 Wis. 324. 

60 C.J. p 593 note 24 [a]. 

85. Wis.—^Alshuler v. Milwaukee 
Electric Ry. & Light Co., 173 N.W. 
304, 169 Wis. 477. 

60 C.J. p 593 note 25. 

86. Mass.—Paulkner v. Eastern Mas- 
sachusetts St. Ry. Co., 178 N.E. 
527, 277 Mass. 291. 

60 C.J. p 594 note 26. 

87- Cal.—Simmons v. Pacific Elec¬ 
tric Ry. Co., 212 P. 637, 60 Cal. 
App. 129. 

60 C.J. p 694 note 27. 

88. Mo.—Maness v. Joplin & P. Ry. 
Co., 130 S.W. 87, 149 Mo.App. 259, 

60 C.J. p 594 note 28. 

89. Mo.—^Rosenblum v. St. Louis 
Public Service Co., 242 S.W.2d 304. 

60 C.J. p 594 note 29, 


90. Cal.—^Berguin v. Pacific Electric 
Ry. Co., 236 P. 220, 203 Cal. 116. 

60 C.J. p 694 note 30. 

91. Cal.—0’Connor v. United Rail- 
roads of San Francisco, 141 P. 809, 
168 Cal. 43. 

92. Evidence held sufficient 

W.Va.—^Bowman v. Monongahela 
West Penn Public Service Co., 21 
S.E.2d 148, 124 W.Va, 604. 

60 C.J. p 594 note 32 [a]. 

Evidence held insuffloient 
Pa.—^Fasano v. Philadelphia Rapid 
Transit Co., 159 A. 219, 104 Pa.Su- 
per. 124. 

60 C.J. p 594 note 32 [b]. 

93. Wis.—Speakes Lime & Cernent 
Co. V. Duluth St. Ry. Co., 179 N.W. 
696, 172 Wis. 475. 

60 C.J. p 594 note 33. 

94. Evidence held sufficient 

Tex.—^Dallas Railway & Terminal Co. 

V. Little, Clv.App., 109 S.W.2d 289, 
error dismissed. 

60 C.J. p 594 note 34 [a]. 

95. Wash.—^Hall v. Washingrton Wa- 
ter Power Co., 89 P. 653, 46 Wash. 
207. 

60 C.J. p 594 note 35. 

96. Pa.—^Balkie v. Philadelphia Rap¬ 
id Transit Co., 200 A. 52, 331 Pa. 
93—^Dopler v, Pittsburgh Rys. Co., 
160 A. 592, 307 Pa. 113. 

Wis.—Campanelll v. Milwaukee Elec¬ 
tric Railway & Transport Co., 8 N. 

W. 2d 390, 242 Wis. 606. 

60 C.J. p 694 note'37. 
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97. N.J.—Smith v. Public Service 
Corporation of New Jersey, 75 A. 
937, 78 N.J.Law 478, 20 Ann.Cas. 
151. 

60 C.J. p 594 note 40. 

98. Ky.—^Louisville Ry. Co. v. Cun- 
ningham, 163 S.W. 764, 157 Ky. 597. 

60 C.J. p 594 note 42. 

Evidence held sufficient 
Mass.—^McBride v. Middlesex & B. 
St. Ry. Co., 176 N.E. 185, 276 Mass. 
29. 

Ohio.—Cincinnati St. Ry. Co. v, 
Bartsch, 198 N.E. 636, 60 Ohio App. 
464. 

60 C.J. p 594 note 42 [c]. 

Evidence held insufficient 

La.—Caruso v. New Orleans Public 
Service, App., 142 So. 860—^Keller 
V. N. C. Public Service, 138 So. 463, 
18 La.App. 317. 

60 C.J. p 694 note 42 [d]. 

99. Mo.—^Higgins v. St, Louis, etc., 
R. Co., 95 S.W. 863, 197 Mo. 300. 

60 C.J. p 595 note 43. 

1. Ala.—^Alabama Power Co. v. Ba- 
ley, 126 So. 847, 220 Ala. 640. 

60 C.J. p 596 note 44. 

2. Cal.—^Erdevig v. Market St. Ry. 
Co., 264 P. 262, 203 Cal. 367. 

60 C.J. p 595 note 45. 

3. Mass.—Selibedea v. Worcester 
Consol. St. Ry. Co., 111 N.E. 767, 
223 Mass. 76. 

4. Cal.—^Wright v. Los Angeles Ry. 
Corp., 93 P.2d 135, 14 Cal.2d 168. 

60 C.J, p 596 note 68. 



83 C.J.S, 


STREET EAILROADS 


§ 316 


speed is relied on as a ground o£ negligence, the 
evidence must be sufficient to show a violation of 
the nile,5 Since it may be negligent to run a 
streetcar at an excessi ve rate of speed irrespective 
of a speed ordinance, the evidence may be sufficient 
without proof that a speed ordinance was violated.® 

The finding of excessive speed at the time and 
place of the injury may be sustained where the 
physical facts show its existence.'^ Thus, the finding 
of excessive speed may be sustained where the 
evidence shows that the vehicle struck was badly 
demolishedjS or that the injured person^ or the 
vehicle^<^ was carried or thrust forward a great 
distance. Evidence that the streetcar traveled a 
considerable distance after the collision may justify 
a finding of excessive speed,but the locality of 
the accidentes and the condition of the traclc^S and 
of the car after the collisionis are to be considered. 
A finding against an excessive rate of speed may be 
sustained where the evidence shows that the vehicle 
was carried but a very short distance!^ or the car 
stopped within a short distance from the scene of 
the accident,!® or the passengers on the streetcar 
were not jarred by the impact,!*^ or the extent of 
injuries was small.!® Where the injured person 


was Crossing the track, a finding of excessive speed 
of the car may be sustained on evidence of the 
speed at which the injured person was traveling and 
the relative positions of the car and such person 
immediately before the accident.!® 

In order to prove an excessive rate of speed at 
the time and place of the injury testimony of a 
witness is of little probative value that the street¬ 
car was traveling “fast,'’20 ‘'pretty fast/'^! “very 
fast,'’-2 or similar expressions.®® 

Injury to animals utiattendcd or riinmnff at large, 
Where the ground of negligence consists of a fail- 
ure to use due care in the operation of a car so as 
to avoid injury to animals unattended or running 
at large, the evidence must be sufficient to prove 
such negligence.-! 

Injuries rcsidting from fright of animals. Where 
plaintilTs ground of negligence consists of defend- 
ant's failure to operate its car so as not to frighten 
an animal, the evidence must be sufficient to prove 
such negligence.-® Thus, the evidence must be suffi¬ 
cient to show that the motorman negligently fright- 
ened an animal by sounding his whistle or gong,2® 


5. Mass.—Barksdale v. Union St. Ry. 
Co.. 193 N.E. 583, 289 Mass. 95. 

60 C.J. p 597 note 70. 

VlolatioiL of xnle warrants flnfllng of 
negligence 

Mass.—Barksdale v. Union St, Ry. 
Co., supra. 

6. Utah.—Cowan v. Salt Lake & U. 
R. Co., 189 P. 599, 56 Utah 94. 

60 C.J. p 595 note 49. 

7. Pa.—Galnes v. Philadelphia 
Transp. Co., 59 A.2d 916, 359 Pa. 
610. 

60 C.J. p 595 note 50. 

8. N.Y.—Thomas F. White & Co. v. 
Joline, 121 N.Y.S. 852, 67 Misc. 156. 

9. N.C.—Ingle v. Asheville Power & 
Light Co., 90 S.E. 953. 172 N.C. 
751. 

60 C.J. p 595 note 52. 

Evidence held insnfflcient 

La.—Craig v. New Orleans Public 
Service, App., 185 So. 485. 

10- lowa.—Mann v. Des Moines Ry. 

Co.. 7 N.W.2d 45, 232 lowa 1049. 
Ohio.—Acker v. Columbus & Southern 
Ohio Elee. Co., App., 60 N.E.2d 932. 
Pa.—^Delmer v. Pittsburgh Rys. Co., 
34 A.2d 502, 348 Pa. 147. 

60 C.J. p 59o note 53. 

11. Me.—Banks v. Adams, 196 A, 
206, 135 Me. 270- 


Pa.—Scholl V. Philadelphia Suburban 
Transp. Co., 51 A.2d 732, 356 Pa. 
217—Siegfried v. Lehigh Valley 
Transit Co., 6 A.2d 97, 337 Pa. 346 
—Brennen v. Pittsburgh Rys. Co., 
186 A. 743, 323 Pa. 81—Hoffman v. 
George, 38 A.2d 504, 155 Pa.Super. 
501. 

60 C.J. p 695 note 54. 

12. Pa.—^Moses v. Northwestern 

Pennsylvania Ry. Co., 102 A- 166, 
258 Pa. 537. 

60 C.J. p 595 note 55. 

13. Pa.—^Beaumont v. Beaver Valley 
Traction Co., 148 A. 87. 298 Pa. 223. 

60 C.J. p 59o note 56. 

14. La.—^Riley v. Shreveport Trac¬ 
tion Co., 38 So. 83, 114 La. 135. 

15. Wis.—StafCord v. Chippewa Elec¬ 
tric R. Co„ 85 N.W. 1036, 110 IVis. 
331. 

60 C.J. p 595 note 58. 

16. 111.—^National Builders Bank of 
Chicago V. Cummings, 42 N.E.2d 
883, 315 IlLApp. 212. 

Pa.—^^^eldon v. Pittsburgh Rys. Co., 
Com.Pl., 93 Pittsb.Leg.J. 88, aiSrm- 
ed 41 A.2d 856, 352 Pa. 103. 

60 C.J. p 595 note 59. 

17. Mo.—^MeCreery v. United Rys. 
Co.. 120 S.W. 24, 221 Mo. 18. 

Wis.—Stafford v. Chippewa Electric 
B. Co., 85 N.W. 1036, 110 Wis. 331. 


18. Wis.—Stafford v. Chippewa Val¬ 
ley Electric R. Co., supra. 

60 C.J. p 596 note 61. 

19. Mo.—Irwin v. United Railways 
Co., 191 S.W. 1130, 196 Mo.App. 666- 

60 C.J. p 596 note 62. 

20. Va.—Virginia Electric & Power 
Co. v. Mitchell, 164 S.E. SOO, 159 Va. 
855, supplemented 167 S.E. 424, 159 
Va. 855. 

60 C.J. p 596 note 63. 

21. Pa.—^Dopler v. Pittsburgh Rys. 
Co., 160 A. 592, 307 Pa. 113. 

60 C.J. p 596 note 64. 

22. Pa.—Fasano v. Philadelphia Rap- 
id Transit Co., 159 A. 219, 104 Pa. 
Super. 124. 

60 C.J. p 596 note 65. 

23. Pa.—^Wolf V. Philadelphia Trans¬ 
it Co., 97 A. 684, 252 Pa. 448. 

60 C.J. p 596 note 66. 

24. Ind.—Terre Haute, Indianapolis 
& Eastern Traction Co. v. Krause, 
109 X.R 760, 183 Ind. 493. 

60 C.J, p 597 note 73. 

25. Or.—Coughtry v. Willamette St- 
R. Co., 27 P. 1031, 21 Or. 245. 

60 C.J. p 597 note 77. 

26. lowa.—Rogers v. Interurban Ry. 
Co., 129 N.W. 946, 150 lowa 270. 

60 C.J. p 597 note 79. 
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or that after discovering that an animal is fright- 
ened the motorman failed to reduce the speed of27 
or stop28 the car, 

§317, -- Power of Defendant to Avoid In- 

jury; Last Ciear Chance 

The conditions necessary for the applicatiori of the 
humanitarian or last ciear chance doctrine must be es- 
tablished by a preponderance of the evidence. 

Where plaintiff relies on the last ciear chance, 
discovered perii, or humanitarian doctrine, the con- 
ditions necessary for the application of the doctrine 
must be established by a preponderance of the evi- 
dence,29 Thus, the evidence must be sufficient as 
to the fact that the person injured was in a posi- 
tion of perii,30 as to the injured person*s oblivious- 
ness to the perii,3^ and as to the duty of the street- 
car employees, after the perii was or should have 
been discovered, to use all reasonable means to 


warn the person of the perii,32 and to avert the 
accident,33 as by stopping the car.34 Where defend¬ 
ant claims that plaintiffs negligence continued up 
to the time of the injury so as to constitute a proxi¬ 
mate cause and to make the doctrine of last ciear 
chance inapplicable, the evidence must be sufficient 
to prove that the person injured on discovering the 
danger failed to exercise reasonable care to avoid 

injury. 3 5 

Knowledge of perii. The evidence must be suffi¬ 
cient to prove actual knowledge of the perii of the 
injured person36 or, in some jurisdictions, that de- 
fendant*s employees knew or could or should have 
discovered the perii of the person injured in time 
to avoid the injury.37 In order to establish defend- 
ant’s knowledge of the injured personas position of 
danger positive evidence is not essential,38 but the 
fact may be shown by circumstantial evidence3 9 
which must be of such strength and character as to 
warrant an inference or reasonable probability, from 


27. Wis.—^Fisher v. Waupaca Elec¬ 
tric Llght & Ry. Co., 124 N.W. 1005, 
141 Wis. 515. 

60 C.J. p 597 note 80. 

28. Me.—Malia v. Lewiston, A. & W. 
St Ry. Co., 77 A. 541, 107 Me. 95. 

60 C.J. p 597 note 81. 

29. U.S.—Puerto Rico Ry., Light & 
Power Co. v. Miranda, C.C.A.Puerto 
Rico, 62 P.2d 479, certiorari denied 
63 S.Ct 593, 289 U.S. 731, 77 L.Ed. 
1480. 

60 C.J. p 597 note 86. 

Evidence held snlELolent 

U.S.—^Puerto Rico Ry., Light & Pow¬ 
er Co. V, Miranda, supra. 

Cal.—Cowan v. Market St. Ry. Co., 47 
P.2d 752, 8 Cal.App.2d 642. 

Mo.—Chervek v. St Louls Public 
Service Co., App., 173 S.W.2d 699. 

N.T.—^Hernandez v. Brooklyn & 
Queens Transit Corp., 19 N.T.S.2d 
611, 269 App.Dlv. 863, reversed on 
other grounds 32 N.E.2d 542, 284 
N.T. 635. 

60 C.J. p 697 note 86 [a]. 

Evidence lield InsnUlclent 

D.C.—^Roberts v. Capital Transit Co., 
131 F.2d 871, 76 U.S.App.D.C. 367. 

La.—^Liotspeich v. Shreveport Rys. 
Co., App., 193 So. 600. 

Mich.—^Bruer v. City of Detroit, Dept. 
of St Rys., 62 N.W.2d 206. 332 
Mich. 613—Spencer v. City of De¬ 
troit, 241 N.W. 828. 267 Mich. 601. 

R.I.—^Lebrun v. United Electric Rys. 
Co.. 169 A. 699, 64 R.I. 64. 

Tex.—^Dallas Ry. & Termlnal Co. v. 
Glenn, Civ.App., 144 S.W.2d 961, 
error dismissed, judgment correct. 

Va.—^Virginia Transit Co. v. Owens, 
55 S.B.2d 422, 190 Va* 76. 


Wash.—Hinton v. City of Seattle, 62 
P.2d 46, 188 Wash. 218. 

60 C.J. p 597 note 86 [b]. 

30. Mo.—^Ziegelmeier v. East St. 
Louis & Suburban Ry. Co., 61 S.W. 
2d 1027, 330 Mo. 1013. 

60 C.J. p 598 note 87. 

31. Mo.—Bumpus V. St. Louis Pub¬ 
lic Service Co., App., 251 S,W.2d 
371. 

60 C.J. p 598 note 89. 

32. Pa.—^Dick v. West Penn Rys. 
Co.. 33 A.2d 792, 153 Pa.Super. 
281. 

60 C.J. p 598 note 90. 

33. Cal.—Gackstetter v. Market St 
Ry. Co.. 286 P. 409, 104 Cal.App. 89. 

60 C.J. p 598 note 91. 

34. Mo.—Stith V. St Louis Public 
Service Co., 261 S.W.2d 693—Smith 
V. St Louis Public Service Co., 
App., 252 S.W.2d 83. 

60 C.J. p 598 note 92. 

Evidence held sufficient 

Cal.—Silis V. Los Angeles Transit 
Lines, App., 246 P.2d 65. 

Mo.—Pettyjohn v. Kansas City Public 
Service Co., App., 181 S.W.2d 179, 
opinion quashed in part on other 
grounda 188 S.W.2d 650, 354 Mo. 79. 

60 C.J. p 598 note 92 [a]. 

Evidence held Insnfflclent 

D.C.—Landfair v. Capital Transit Co., 
165 F.2d 265, 83 U.S.App.D.C. 60. 

111.—Nelson v. Evanston Ry. Co., 261 
Ill.App. 4. 

Mo.—Smith v. St. Louis Public Serv¬ 
ice Co., App., 252 S.W.2d 83. 

N.T.—Clarke v. City of New York, 
60 N.Y.S.2d 333, affirmed 56 N.Y.S. 


2d 413, 269 App.Div. 821, appeal de¬ 
nied 67 N.T.S.2d 843, 269 App.Div. 
928, reversed on other grounds 67 
N.E.2d 261, 295 N.T. 861. 

60 C.J. p 598 note 92 [b]. 

35. Cal.—^Darling v. Pacific Electrio 
Ry., 242 P. 703, 197 Cal. 702. 

60 C.J. p 599 note 94. 

36. Evidence held sufficient 

Mo.—^Bresler v. Kansas City Public 
Service Co., 186 S.W.2d 624, 239 Mo. 
App. 228, certiorari quashed State 
ex rei. Kansas City Public Service 
Co. V. Bland, 191 S.W.2d 660, 354 
Mo. 868. 

60 C.J. p 699 note 96 [a]. 

Evidence held Insnfficlent 

N.T.—^Kelly v. Murray, 12 N.T.S.2d 
696, 257 App.Div. 863. 

60 C.J. p 599 note 96 [b]. 

37. Mo.—Smith v. Metropolitan St 
Ry. Co., App., 201 S.W. 569, 

60 C.J. p 599 note 2. 

Evidence held Insnfficlent 

La.—^Heydorn v. New Orleans Public 
Service, App., 35 So.2d 893. 

Md.—Gross v. Baltimore Transit Co., 
64 A.2d 147, 192 Md. 278. 

Mo.—^Ziegelmeier v. East St Louis 
& Suburban Ry. Co., 61 S.W.2d 
1027, 330 Mo. 1013. 

60 C.J. p 699 note 2 Eb]. 

38. Or.—Dorfman v. Portland Elec¬ 
tric Power Co., 286 P. 991, 132 Or. 
648. 

39. Ind.—Terre Haute, I. & E. Trac- 
tion Co. V. Stevenson, 123 N.E. 785, 
788, 126 N.E. 3, 189 Ind. 100. 

60 C.J. p 599 note 98. 
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the facts proved, that defendanf s employees had ac- 
tual knowledge.^0 It has been held that the jury 
need not believe the motorman^s testimony that he 
did not see the injured person,^! but it has also been 
held that, where a motorman testifies that he was 
on the lookout and did not see the injured person, 
it must be accepted as a fact, in the absence of evi- 
dence to the contrary, that the person injured could 
not have been seen in time to have stopped the car.^^ 

§ 318. — Willful or Wanton Injury and 
Gross Negligence 

Willful or wanton negligence must be established by a 
preponderance of the evidence. 

Where plaintiff relies for a recovery on a willful 
or wanton injury, he must prove by a preponderance 
of the evidence either an actual intent to injure or 
such a conscious or intentional disregard of the 
rights of others as to warrant a conclusion that an 
injury was intended.'^^ Thus, the evidence must be 
sufficient to show that the car was propelled at a 
reckless speed^^ or that on discovery^ of the in¬ 
jured person’s perii the motorman willfully failed 
to stop the car in time to avoid the injury.^® Mere 
proof that a car is propelled at a high rate of speed 
does not alone establish willful negligence,and 


mere violation of a speed ordinance does not show 
gross negligence.'*'^ Evidence of simple negligence 
is insufficient to support a finding of willful or 
wanton misconduct.^S 

Liccnsecs. Where a licensee is injured by reason 
of the operation of a Street railroad, the evidence 
must be sufficient to support a recover>\‘*^ 

Trespassers. Where the person injured was a 
trespasser on the car, the evidence must be sufficient 
to show wdllfulness or wantonness in order to show 
liability for the injury.®^* 

§ 319. - Contributory Negligence 

In an action for injuries arising from the operation of 
a Street railroad, general rules apply as to the weight and 
sufficiency of the evidence on the issue of contributory 
negligence. 

In actions for injuries arising from the operation 
of a Street railroad, general rules apply as to the 
weight and sufficiency of the evidence on the is¬ 
sue of contributory negligence.^! A preponderance 
of the e^^dence is required to establish the existence 
of contributory negligence^^ or freedom there- 
from.53 


40. Ala,—Mobile Light & R. Co. v. 
Fuller, 92 So. 89, 18 Ala.App. 301. 

41- lowa.—Gearhart v. Des Moines 
R. Co., 21 N.W.2d 569, 237 lowa 
213. 

42. Mo.—Smith v. Metropolitan St 
Ry. Co., App., 201 S.W, 569. 

43. 111.—Buglio V. Cununings, 45 N, 
E.2d 542, 317 Ill.App. 73. 

Evidenca held InsnlBcient 

111.—^Buglio V. Cummings, supra. 

60 C.J. p $00 note 8. 

Pa.—^De Rosa v. West Penn. Rys. Co., 
182 A. 101, 120 Pa.Super. 90. 

60 C.J. p 600 note 8 [bj. 

44. Ala.—Sheffleld Co. v. Harris, 61 

So. 88, 183 Ala. 357. 

60 C.J. p 600 note 10. 

45. Ga.—Atlanta Ry. & Power Co. v. 
Monk, 45 S.E. 494, 118 Ga. 449. 

60 C.J. p 600 note 11. 

46- 111.—^Foster v. East St L, & S. 
Ry. Co., 158 Ill.App, 478. 

47. Mass.—^Adams v. Boston Elevat- 
ed Ry. Co., 100 N.E. 1012, 214 Mass. 
X. 

48. Ala.—Jones v. Birmingham Ry., 
Light & Power Co., 67 So. 801, 12 
Ala.App. 474, certiorari denied 69 
So. 1018, 193 Ala. 676. 


111.—^Poster V. East St L. & S, Ry. 
Co., 158 Ill.App. 478. 

49. Ohio.—Cincinnati, G, & P. Ry. 
Co. v. Dameron, 33 Ohlo Cir.Ct. 123. 

60 C.J. p 600 note 17. 

50. Mass.—^Kalllo v. Worcester Con¬ 
solidated St Ry., 109 N.E. 814, 222 
Mass. 121. 

60 C.J. p 600 note 19. 

51. Plaintiff not hoimd by railroad’8 
evidence 

Mass.—^De Angelis v. Boston Elevated 
Ry. Co., 23 N.E.2d 859, 304 Mass. 
461. 

AU evidence considexed 

Mo.—W^eishaar v. Kansas City Public 
Service Co., App., 128 S.W.2d 332. 

52. Minn.—^Aubin v. Duluth St, Ry. 
Co., 211 N.W. 680, 169 Minn. 342. 

60 C.J. p 601 note 24. 

Evidence held sufficient 

U.S.—Jaffe V, Philadelphia & W. R. 

Co., C.A.Pa.. 180 F.2d 1010. 

Ala.—Caudle v. Birmingham Elee. 

Co., 22 So.2d 417, 247 Ala. 34. 

Cal.—^Lolli V. Market St Ry. Co., 
110 P.2d 436, 43 Cal.App.2d 166. 

111.—Fina v. Richardson, 11 N.E.2d 
842, 293 IlLApp. 133. 

La.—Gough V. New Orleans Public 
Service, App., 174 So. 649—^Link v. 


Shreveport Rys. Co.. App., 153 So. 
77. 

60 C.J. p $01 note 24 [a]. 

Evidence held Insaffident 

Cal.—Paris v. Los Angeles Ry. Corp., 
179 P.2d 1, 78 Cal.App.2d 950. 

111.—Kuenazkes v. Chicago Transit 
Authority, 89 N.E.2d 427, 339 111. 
App. 249. 

Fassenger in vehiole 

■WTiere evidence, when viewed in 
light of theories of either plaintiff or 
defendant, indicated that plaintiff as 
guest in automobile could have done 
nothing to prevent collision 'with de¬ 
fendentes Street car, defendanfs plea 
of contributory negligence was not 
sustained.—Chervek v. St. Louls Pub¬ 
lic Service Co., Mo.App., 173 S.W.2d 
599. 

53. N.T.—^W^ood V. Coney Island & 
B. R. Co., 117 N.Y.S. 703, 133 App. 
Div. 270. 

Evidence held sufficient 

Mass.—Slowik v. Union St Ry. Co., 
184 N.R 469, 282 Mass. 249. 

60 C.J. p 601 note 25 [aj. 

Evidence held insufficient 

111.—^Vieceli v. Cummings, 64 N*E.2d 
717, 322 IlLApp. 559. 

60 C.X p 601 note 25 £b]. 
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As in the case of proving the existence of _de- 
fendant^s negligence, direct evidence is not neces- 
sary to establish either contributory negligence^^ 
or the absence thereof.^® The burden is sustained 
by plaintiff only by proving that he has made such 
use of his faculties as an ordinarily prudent man 
would have done under similar circumstances.^® 
The burden is not sustained by an inference of care- 
ful conduct where it is merely conjectural, and is 
no more probable than an inference of careless- 
ness,67 but the inference must be the only one which 
can fairly and reasonably be drawn from the facts.^S 
Proof of facts tending to show that the injured 
person entered upon the tracks without taking any 
precaution for his own safety makes out a prima 
facie case of contributory negligence.^^ Failure to 
have an automobile registered at the time of the 
accident has been held to be evidence of negligence 
in operating an automobile,^0 but it is not conclu- 
sive.^i 

The presumption of due care on the part of plain¬ 
tiff, where applicable, will, in the absence of other 


evidence, justify a finding that he proceeded with 
due care and caution,®^ but the presumption, being 
rebuttable, is of no avail where the evidence shows 
that the injured person was guilty of contributory 
negligence.® 3 

Reliance on precautions by defendant. The above 
rules apply as to the weight and sufficiency of the 
evidence of contributory negligence in reliance on 
'the assumption of proper precautions being taken 
by a Street railroad company.®^ 

Person working in Street, The evidence must be 
sufficient to show that a person working in the 
Street was contributorily negligent.®® 

Persons injured because of obstructions in Street. 
On the question of contributory negligence of a 
person injured because of obstructions in the Street, 
the evidence must be sufficient to show contributory 
negligence®® or freedom therefrom.®'^ 

Person or vehicle Crossing track. The evidence 
must be sufficient to prove contributory negligence,®® 


54. Minn.—^Aubin v. Duluth St. Ry. 
Co., 211 N.W. 580. 169 Minn. 342. 

60 C.J. p 601 note 29. 

55. Conn.—^Fay v. Hartford & 
Spnngfleld Ry. Co., 71 A. 364, 81 
Conn. 330. 

66. N.Y.—^Fortunato v. Union Ry. Co. 
of New York City, 172 N.Y.S. 119. 

60 C.J. p 601 note 31. 

67. Conn.—Martino v. Connecticut 
Co., 147 A. 20, 109 Conn. 559. 

60 C.J. p 601 note 32. 

58. Mass.—Cox V. South Shore & B. 
St. Ry. Co., 65 N.E. 823, 182 Mass. 
497. 

N.y.—0'Reilly v. Brooklyn Heights 
R. Co., 81 N.Y.S. 572, 82 App.Div. 
492. 

59. Ind.—Evans vili e & S. Traction 
Co. V. Spiegel, 94 N.E. 718, 49 Ind. 
App. 412. 

60. Mass.—^Pigeon v. Massachusetts 
Northeastern St. Ry. Co., 119 N.E. 
762, 230 Mass. 392. 

61. Mass.—^Pigeon v. Massachusetts 
Northeastern St. Ry. Co., supra. 

62. Pa.—Scholl v. Philadelphia Sub- 
urban Transp. Co., 61 A.2d 732, 356 
Pa. 217. 

60 C.J. p 602 note 40. 

63. Wis.—Pinz v. Milwaukee Elec¬ 
tric Ry. & Light Co., 176 N.W. 67, 
171 Wis. 11. 

60 C.J. p 602 note 42. 


64. Mo.—Cihla v. United Rys. Co. of 
St. Louis, App., 221 S.W. 427. 

60 C.J. p 602 note 43. 

Castom of railroad 
Cal,—Bryant v. Market St. Ry. Co., 
163 P.2d 33, 71 Cal.App.2d 508. 

65. Mass.—^Kelly v. Boston EI. R. 
Co., 83 N.E. 865, 197 Mass. 420, 15 
L.R.A.,N.S.. 282. 

60 C.J. p 602 note 45-46. 

Evidence held snffloient 

Kan.—Elgin v. Kansas City Public 
Service Co., 298 P. 758, 133 Kan. 
105. 

60 C.J. p 602 notes 45, 46 [a]. 

Evidence held insnfflcient 

Mass.—^Becker v. Eastern Massachu¬ 
setts St. Ry. Co., 181 N.E. 757, 279 
Mass. 435. 

60 C.J. p 602 notes 45, 46 [b]. 

66. Mass.—DIx V. Old Colony St. Ry. 
Co., 89 N.E. 109, 202 Mass. 518, 24 
L.R.A.,N.S., 567. 

60 C.J. p 602 note 47. 

67. Me.—Mansell v. Lewiston, A. & 
W. St. Ry., 85 A. 473, 109 Me. 680. 

60 C.J. p 602 note 48. 

68. La.—Carnahan v. New Orleans 
Public Service, App., 145 So. 311. 

60 C.J. p 602 note 52. 

Evidence held sufficient 
Cal.—0’Connor v, City and County of 
San Francisco, 207 P.2d 638, 92 Cal. 
App.2d 626—Southern California 
Freight Lines v. San Diego Elee. 
Ry. Co., 152 P.2d 470, 66 Cal.App. 


2d 672—^Amendt v. Pacific Elee. Ry. 
Co., 115 P.2d 588, 46 Cal.App.2d 248 
—Plores V. Los Angeles Ry. Corp., 
59 P.2d 856, 15 Cal.App.2d 576. 

111.—^Nelson v. Evanston Ry. Co., 261 
Ill.App. 4. 

Kan.—Waugh v. Kansas City Public 
Service Co., 148 P.2d 788, 157 Kan. 
690. 

La.—Soards v. Shreveport Rys. Co., 
App., 8 So.2d 343—Carnahan v. 
New Orleans Public Service, App., 
145 So. 311. 

Md.—State, for Use of Ridgway v. 
Capital Transit Co., 72 A.2d 246, 194 
Md. 656. 

Minn.—^La Barre v. St. Paul City Ry. 

Co., 241 N.W. 674, 185 Minn. 514. 
N.y.—D enning v. Brooklyn & Queens 
Transit Corp., 17 N.Y.S.2d 662, 258 
App.Div. 1056. 

Ohio.—^Monsey v. Cincinnati St. Ry. 

Co., 89 N.E.2d 683, 86 Ohio App. 61. 
Pa.—^Lieberman v. Pittsburgh Rys. 

Co., 167 A. 905, 306 Pa. 412. 

Tex.—Cannady v. Ballas Ry. & Ter- 
minal Co., Civ.App., 219 S.W.2d 816 
—^Havins v. Dallas Railway & Ter- 
minal Co., Civ.App., 130 S.W.2d 878, 
error refused. 

Wash.—Carlson v. City of Seattle, 27 
P.2d 717, 175 Wash. 388. 

Evidence held insniELcient 
Kan.—^Frogge v, Kansas City Public 
Service Co.. 175 P.2d 112, 162 Kan. 
209. 

Minn.—Moeller v. St. Paul City Ry. 
Co., 16 N.W.2d 289, 218 Minn. 353, 
156 A.L.R. 371. 
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or clue care®3 on the part of thc person injured while 
walking or driving across railroad tracks. Thus the 
cvidence must be sufficient to prove contributory 
negligence'^® or freedom therefrom'^1 as to the dis- 
tance of the streetcar when the injured person 
crosscd the track; or contributory negligence"^ or 
due care'^3 in walking or driving on the track in 
front of an approaching car. 

Failure to stop, look, and listen. The failure of 
a person to look and listen before Crossing a track 
may be strong evidence of negligence.’^^ Where 
the particular ground of contributory negligc-nce 
relied on consists of the failure of a driver or 
pedestrian to stop, look, and listen before Crossing, 
the evidence must be sufficient to show contributory 
negligence*^® or freedom therefrom^^ Where it ap- 


pears that the car was so close and visible just be¬ 
fore the accident that it must have been seen if 
the person injured had looked properly, evidence 
that he did look and did not see it is incredible, as 
a matter of law, as being in contradiction of matters 
of common knowledge or the laws of nature."'^ 

Person driving or zvalking on or near track, 
Where the contributory negligence relied on con¬ 
sists of the failure of a person driving or walking 
on or near the track to use due care, under gen- 
eral rules the evidence must be sufficient to show 
such negligence^^S or due care.*^® Thus, for injuries 
occasioned by thc operation of a streetcar, the evi¬ 
dence must be sufficient to show the contributory' 
negligence^® or due care®^ of the driver of a 
vehicle proceeding in the same direction on, astride, 


N.J.—^Mesffleski v. Public Service Co- 
ordinated Transport, 160 A. 321, 10 
N.J.Misc. 766. 

■Wash.—^Milne v. City of Seattle, 145 
P.2d 888, 20 Wash.2d 30. 

W.Va.—Damron v. Ohio Valley Elee. 
Ky. Co., 188 S.E. 126, 117 W.Va. 725. 

Crossing Street elsewliere than. on 
crosswaUc, althougrh deceased pedes¬ 
trian had legal right to do so, is a 
material circumstance for considera- 
tion of jury.—Ristuccia v. Boston El- 
evated Ry. Co., 186 N.E. 592, 283 
Mass. 529. 

69. Mass.—^Kinsley v. Boston Ele- 
vated Ry. Co., 95 N.E, 856, 209 
Mass. 467. 

60 C.J. p 602 note 53. 

Evidence held sufficient 
111.—Lampkin v. Frlel, 67 N.E.2d 89 4, 
329 IlLApp. 273. 

Evidence held insnfficlent 

Conn.—Oddw>'cz v. Connecticut Co,, 
155 A. 824, 113 Conn. 648. 

70. Pa.—Stoudt V. Philadelphia Rap- 
id Transit Co., 97 Pa.Super. 295. 

€0 C.J. p 603 note 55. 

Evidence held enfficient 

U.S.—^Kansas City Public Service Co. 

V. Knight, C.C.A.Kan., 116 P.2d 233. 
Cal.—McHugh v. Market St. Ry. Co., 
85 P.2d 467, 29 Cal.App.2d 737. 

D.C.—Capital Transit Co. v. Small- 
wood, 162 F.2d 14, 82 U.S.App.D.C. 
228—^Kelly Furni ture Co. v. Wash¬ 
ington Ry. & Electric Co., 76 F.2d 
985, 64 App.D.C. 215—Wolff v. Cap¬ 
ital Transit Co., Mun.App., 32 A. 
2d 872. 

La.—Commercial Standard Ins. Co. v, 
Shreveport Rys. Co., App., 53 So.2d 
410. 

Va,—Linton v. Virginia Electric & 
Power Co.. 174 S.E. 667, 162 Va. 
711. 


Evidence held insufficient 
Cal.—Cowan v. Market St. Ry. Co., 
47 P.2d 752, 8 Cal.App.2d 642. 

Tex.—Houston Electric Co. v. Settle, 
Civ.App., 51 S.W.2d 648, error dis- 
missed. 

Car in sight 

Fact that trolley car was in sight 
when truck driver started to cross 
Street was not conclusive evidence of 
contributory negligence.—Harold Fur- 
nlture Co. v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 316. 

71. N.Y.—Walsh v. Brooklyn, Q. C. 
& S. R. Co., 154 N.Y.S. 884. 169 
App.Div. 166. 

60 C.J. p 603 note 56. 

72. Minn.—McDonald v. Mesaba Ry. 
Co„ 163 N.W. 298, 137 Minn. 275. 

60 C.J. p 603 note 57. 

73. N.Y.—^Porter v. New York City 
Interborough Ry. Co., 257 N.Y.S. 
757, 235 App.Div. 525, affirmed Sar- 
faty v. New York City Interbor¬ 
ough R. Co., 185 N.E. 750, 261 N. 
Y. 587. 

60 C.J. p 603 note 58. 

74. Me.—Clancey v. Cumberland I 
County Power & Llght Co., 147 A. | 
157, 128 Me. 274. 

75. Pa.—Grifflths v. Lehigh Valley 
Transit Co., 141 A. 300, 292 Pa. 4S9. 

60 C.J. p 604 note 61. 

Evidence held sufficient 

La.—^Favaza v. New Orleans Public 
Service. App., 154 So. 457, followed 
in Prere v. New Orleans Public 
Service, 154 So. 462. 

Ohio.—Ziebro v. City of Cleveland, 
106 N.E.2d 161, 157 Ohio St, 489. 
Tenn.—Topp v. Tennessee Electric 
Pow'er Co., 9 Tenn.App. 632. 

Tex.—Cannady v. Dallas Ry. & Ter- 
minal Co.. Civ.App.. 219 S.W.2d 816. 

76. Pa.—Goldfine St Brenner v. Phil¬ 


adelphia Rapid Transit Co., 181 A. 
514, 119 Pa.Super. 5S1. 

60 C.J. p 604 note 62. 

77. D.C.—Landfair v. Capital Trans¬ 
it Co.. 165 F.2d 255, 83 U.S.App.D.C. 
60. 

Pa.—Pavazzo v. Philadelphia Transp, 
Co.. 82 A.2d 538, 169 Pa.Super. 433. 
60 C.J. p 605 note 63. 

78. Evidence held sufficient 

111.—Live Stock Nat. Bank of Chi- 
cago V. Richardson, 48 N.E.2d 597, 
318 Ill.App. 537. 

Ky.—Public Service Co. of Indiana v. 
Schneider^s Adm’r, 85 S.W.2d 676, 
260 Ky. 334, 102 A.L.R. 712. 

Ohio.—Bauer v. Cleveland Ry. Co., 47 
N.E.2d 225, 141 Ohio St. 197—Karle 
v. Cincinnati St. Ry. Co., 43 N.E. 
2d 762, 69 Ohio App. 327. 

Pa.—Skodis V. Philadelphia Rapid 
Transit Co., 158 A. 587, 103 Pa.Su¬ 
per. 533—Stewart v. Philadelphia 
Rapid Transit Co., 157 A. 37, 103 
Pa.Super. 366. 

R.I.—Lebrun v. United Electric Rys. 
Co., 169 A. 599, 54 R.I. 54—Corbe- 
sero V. United Electric Rys. Co., 167 
A, 109. 

60 C.J, p 605 note 68. 

Evidence held insufficient 

Pa.—^Hinton v. Pittsburgh Rys. Co., 
59 A.2d 151, 359 Pa. 3S1—Stoll v. 
Curry, 175 A. 724, 115 Pa.Super. 484. 
Va.—Braswell v. Virginia Electric & 
Power Co., 173 S.E, 365, 162 Va. 
27. 

79. 111.—^Wllkerson v. Cummlngs, 58 
N.E.2d 280, 324 Ill.App, 331. 

60 C.J. p 605 note 69. 

80. N.J.—Markowski v. Public Serv¬ 
ice Ry. Co., 133 A, 783, 5 N.J.Misc. 
182. 

60 C.J. p 605 note 71, 

81. Conn.—Small v. Connecticut Co., 
146 A. 850, 109 Conn. 481. 

60 C.J. p 606 note 72, 
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or alongside the track; or contributory negli- 
gence^2 due care®3 o£ a driver proceeding in the 
opposite direction. 

Children and others under disability, On the 
question of contributory negligence of a person 
under a disability, the evidence must be sufEcient to 
show the existence of contributory negligence.®^ 
Thus, as to children, the evidence must be sufficient 
to show contributory negligence®5 or due care.®® 

§ 320. -Violation of Municipal Ordi- 

nances and Regulations 

The evidence must be sufficient to establlsh the vfola- 
tion of an ordinance relied on to establlsh contributory 
negligence. 

On the question of contributory negligence of a 
person in violating a municipal ordinance or regula- 
tion, under general rules the evidence must be suffi¬ 
cient to prove such violation.®*^ 


§ 321. -Proximate Cause of Injury 

In an action for injuries from the operation of a 
Street railroad, it must be established by a preponderance 
of the evidence that the defendanfs negligence was the 
proximate cause of the injury. 

In order to sustain a recovery, plaintiff must, un¬ 
der general rules, show by a preponderance of the 
evidence that defendant’s negligent act or omis- 
sion was the proximate cause of the injury com- 
plained of.®® This fact may be shown by circum- 
stantial evidence,®® which must be of such strength 
and character as to warrant an inference or rea- 
sonable probability, from the facts proved, that 
defendant’s negligence caused the injury;®® and 
such evidence is not sufficient if it merely raises a 
surmise or conjecture that such was the fact.®^ 

The rules as to the weight and sufficiency of the 
evidence as to proximate cause apply in actions for 
injuries by reason of negligence with respect to 
the condition of the Street®^ or tracks,®® the con- 


82. H.I.—^Hermann v. Hhode Island 
Co., 90 A. 813. 

60 C.J. p 606 note 73. 

83. N.Y.—Charles v. New York Rys. 
•Co., 173 N.Y.S. 436. 

60 C.J. p 606 note 74. 

84. Wis.—^Pinz v. Milwaukee Elec¬ 
tric Ry. & Light Co., 176 N.W, 67, 
171 Wls. 11. 

60 C.J. p 606 note 77. 

Evidence held enllLcient 
Cal.—Cloud V. Market St. Ry. Co., 
168 P.2d 191, 74 Cal.App.2d 92. 

85. Minn.—^Hughes v. Mlnneapolls 
St. Ry. Co.. 178 N.W. 607, 146 Minn. 
476. 

60 C.J. p 606 note 79. 

Evidence held snfflLclent 

Pa.—Spltzer v. Philadelphia Transp. 

Co., 36 A.2d 603. 348 Pa. 648. 

Va.—^Lynchburg Traction & Light Co. 

V. Wright, 170 S.E. 669, 161 Va. 261. 
60 C.J. p 606 note 79 [a]. 

88. N.Y.—Seisler v. Joline, 120 N.Y. 
S. 64. 

60 C.J. p 607 note 80. 

87. Evidence held sufficient 

La.—Link v. Shreveport Rys. Co., 
App., 163 So. 77. 

60 C.J. p 607 note 83 [aj. 

'Evidence held Insnfficient 

Va.—Virginia Elee. & Power Co. v. 
Holland, 37 S.E.2d 40, 184 Va. 893. 

Pzima fade evidence 

Violation of ordinance is only pri¬ 
ma facie evidence of negligence.— 
Buttner v. Richardson, 8 N.E.2d 217, 
290 111A.PP. 601. 

88. D.C.—Collins v. District of Co- 


lumbia, 48 F.2d 1012, 60 App.D.C. 

100 . 

Neb.—^Peterson v. Omaha & Council 
Bluffs St. Ry. Co., 269 N.W. 610, 
131 Neb. 676. 

Tenn.—The Memphis St. Ry. Co. v. 

Aycock, 11 Tenn.App. 260. 

60 C.J. p 607 note 91. 

Evidence held enfficient 

Ariz.—City of Phoenix v. Green, 66 P. 

2d 1041, 49 Ariz. 376. 

Cal.—Germ v. City and County of San 
Francisco, 222 P.2d 122, 99 Cal. 
App.2d 404—Paris v. Los Angeles 
Ry. Corp., 179 P.2d 1, 78 CaLApp. 
2d 950—Bencich v. Market St. Ry. 
Co., 85 P.2d 566, 29 Cal.App.2d 641. 
La.—^Blanchard v. New Orleans Pub¬ 
lic Service, App., 26 So.2d 741, fol- 
lowed in Margavio v. Capone, 25 
So.2d 743. 

Minn.—^Lacheck v. Duluth-Superior 
Transit Co., 273 N.W. 366, 199 Minn. 
619. 

Mo.—Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 894, 334 Mo. 278. 
N.J.—^Mesgleski v. Public Service Co- 
ordinated Transport, 160 A. 321, 10 
N.LMisc. 766. 

W.Va.—^Damron v. Ohio Valley Elee. 
Ry. Co., 188 S.B. 126, 117 W.Va. 
725. 

60 C.J. p 607 note 91 [a], 

Evidence held insnfflcient 

Ga.—^Elliott V. Georgia Power Co., 197 
S.E. 914, 68 Ga.App. 151. 

N.Y.—Cohen v. City of New York, 
108 N.Y.S.2d 836, 279 App.Div. 766— 
De Renzis v. New York Rapid 
Transit Corp., 9 N.Y.S.2d 983, 256 
App.Div. 367—^Pasiak v. Interna¬ 
tional Ry. Co., 281 N.Y.S. 14, 246 
App.Div. 244, motion denied 2 N.E. 


2d 696, 271 N.Y. 663, afflrmed 3 N. 
E.2d 847, 272 N.Y. 414. 

Ohio.—^Bauer v. Cleveland Ry. Co., 47 
N.E.2d 226, 141 Ohio St. 197. 

W.Va.—Tri-City Traction Co. v. Shep- 
herd, 15 S.E.2d 692, 123 W.Va. 227. 
60 C.J. p 607 note 91 [b]. 

TTnavoidahle accident 
La.—Johns v. Shreveport Rys. Co., 
App., 187 So. 812. 

60 C.J. p 607 note 91 [c]. 

irnantlcipated lUness 

Evidence was sufficient to estab- 
lish that collision had occurred when 
streetear motorman had been render- 
ed unconscious by sudden unantici- 
pated illness.—Thomas v. Capital 
Transit Co., D.C.MumApp., 83 A.2d 
584. 

89. Md.—^United Rys. & Electric Co. 
of Baltimore v. State, 163 A. 90, 163 
Md. 313. 

Pa^—^Mars v. Philadelphia Rapid 
Transit Co., 164 A. 290, 303 Pa. 80. 
60 C.J. p 607 note 94. 

90. Mo.—Schmidt v. St. Louis 
Transit Co., 120 S.W. 96. 140 Mo. 
App. 182. 

91. Mont.—^Varn v. Butte Electric 
Ry. Co., 249 P. 1070, 77 Mont 124. 

60 C.J. p 608 note 96. 

92. N.Y.—Hayden v. Joline, 122 N. 
Y.S. 629, 137 App.Div. 756. 

60 C.J. p 608 note 9^ 

Evidence held sufficient 

111.—Valuch V. Rawson, 270 HLApp. 
583. 

60 C.J. p 608 note 98 [a]. 

93. Wash.—Kincaid v. Walla Walla 
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dition or equipment of the car,®'* or with respect to show that such violation was the proximate cause 
to the management and operation of the car^^ as to of the injury.5 

speed,^® warnings,®^ or duty to keep a vigilant ^ ^ , . r 

watch^S On the question of 

plaintiff’s negligence the evidence must be sufficient 
Violation of statute or ordinance, Plaintiff must to show that such negligence was a proximate 
show by a preponderance of the evidence that the cause of the injury complained of.® Thus the evi- 

violation was the proximate cause of the injury.^® dence must be sufficient to show that the contribu- 

Thus, the causal connection must be sufficiently tory negligence of the injured person was the proxi- 
proved between the injury and a violation of an mate cause when the injuty- results from walking*^ 

ordinance with respect to speed,i or the duty to or drivingS across the track. Where the evidence 

keep a vigilant watch,2 to equip the car with a shows that a collision occurred by reason of plain- 

fender,3 or to keep the Street in repair.^ tiff being in a place of threatened danger, to which 

his own negligence has exposed him, in the absence 
Violation of rules of company, Where plaintiff of rebutting evidence the court may infer that the 
relies on the failure of an employee to adhere to a injury received was the proximate resuit of plain- 
riile of the company the evidence must be sufficient tiff’s want of due care.® 


Valley Tractlon Co.. 106 P. 918, 57 
Wash. 334, 135 Am.S.R. 982. 

60 C.J. p 608 note 99. 

94. La.—Gannon v. New Orleans 
City, etc., R. Co., 20 So. 223, 48 La. 
Ann. 1002. 

60 C.J. p 608 note 1. 

95. 111.—Chlcago City R. Co. v. Bru- 
ley, 74 N.E. 441, 215 111. 464. 

60 C.J. p 608 note 2. 

Evidence heXd sufficient 

Ind.—Indianapolis Rys. v. Boyd, 53 
N.E.2d 762, 222 Ind. 481, rehearing: 
denied 54 N.E.2d 272, 222 Ind. 481, 

Midi.—^Bootli V. City of Detroit, De¬ 
partment of Street Railways, 290 
N.W. 344, 292 Mlch. 102, 

N.J.—Dunlop V. Public Service Coor- 
dinated Transport, 4 A.2d 683, 122 
N.J.Law 226. 

60 C.J. p 608 note 2 [aj. 

96. Conn.—Swayne v. Connecticut 
Co., 85 A. 634, 737, 86 Conn. 439. 

60 C.J. p 608 note 3. 

Evidence held sufficient 

Cal.—CDonnell v. Market Street Ry. 
Co., 86 P.2d 1077, 30 Cal.App.2d 630. 

Mo.—Brungrs v. St, Louis Public 
Service Co., App., 235 S.W.2d 81— 
Manzella v. St. Louis Public Serv¬ 
ice Co., App., 202 S.W.2d 567. 

Pa.—Galnes v. Philadelphia Transp. 
Co., 59 A.2d 916, 359 Pa. 610— 
Shearer v. Plttsburgh Rys. Co., 21 
A.2d 482, 145 Pa.Super. 560. 

Wis.—Campanelli v. Milwaukee Elee. 
Railway & Transport Co., 8 N.W.2d 
390, 242 Wis. 506. 

60 C.J. p 608 note 3 [a]. 

97. Evidence held sufficient 

Cal.—^Vincent v. Los Ang-eles Transit 
Lines, 183 P.2d 713, 81 Cal.App.2d 
195. 

60 C.J. p 608 note 4 [a]. 

Evidence held Insuffident 

Mo.—^W^eishaar v. Kansas City Public 


Service Co., App., 128 S.W.2d 332— 
Whitley v. Kansas City Public 
Service Co., App., 66 S.W.2d 952. 

60 C.J. p 608 note 4 [b]. 

98. Cal.—Schooley v. Presno Trac- 
tion Co.. 206 P. 481. 56 Cal.App. 705. 
60 C.J. p 608 note 5, 

Evidence held sufficient 

Md.—Baltimore Transit Co. v. State 
for Use of Castranda, 71 A.2d 442, 
194 Md. 421. 

60 C.J. p 608 note 5 [a]. 

99- Mo.—Schmidt v. St Louis Tran¬ 
sit Co., 120 S.W. 96, 140 Mo.App. 
182. 

1. Mo.—Callanan v. United Rys. Co. 
of St Louis. App., 232 S.W. 213. 

60 C.J. p 609 note 9. 

2. Mo.—^Keeney v, Wells, 257 S.W, 
1075, 214 Mo.App. 79. 

60 C.J. p 609 note 10. 

3. Or.—Thornton v. Portland Ry., 
Light & Power Co., 128 P. 850, 63 
Or. 478. 

60 C.J. p 609 note 11. 

4. Mo.—Callanan v. United Rys. Co. 
of St Louis, App., 263 S.W. 443. 

60 C.J. p 609 note 12. 

5. Evidence held sufficient 

Mass.—Barksdale v. Union St Ry. 

Co., 193 N.E. 583, 289 Mass. 95. 

60 C.J. p 609 note 15. 

6. Va.—^Virginia Elee. & Power Co. 
V. Wright 196 S.E. 680. 170 Va. 
442. 

60 C.J. p 609 note 19. 

Evidence held sufficient 

Cal.—Collier v. Los Angeles Ry. Co., 
140 P.2d 206, 60 Cal.App.2d 169. 
Kan.—Waugh v. Kansas City Public 
Service Co., 143 P.2d 788, 157 Kan. 
690. 

Ohio.—Monsey v. Cincinnati St Ry. 
Co., 89 N.E.2d 683, 86 Ohio App. 61 


—Kunkel v. Cincinnati St Ry. Co., 
80 N.E.2d 442, 82 Ohio App. 341— 
Eversole v. Seelbach, App., 73 N.E. 
2d 223. 

Tex.—Cannady v. Dallas Ry. & 
Terminal Co., Civ.App., 219 S.W.2d 
816. 

Va.—Linton v. Virginia Electric & 
Power Co., 174 S.R 667, 162 Va. 
711. 

60 C.J. p 609 note 19 [a]. 

7. Evidence held sufficient 

Cal.—Curtis v. Pacific Elee. Ry. Co., 
223 P.2d 52, 100 Cal.App.2d 112. 

Ohio.—Ziebro v. City of Cleveland, 
106 N.E.2d 161, 157 Ohio St 489— 
Evegan v. Cincinnati St. Ry. Co., 
87 N.E.2d 109, 85 Ohio App. 138. 

60 C.J. p 609 note 20 [a]. 

8, Kan.—^Pair v. Union Traction Co., 
171 P. 649, 102 Kan. 611. 

60 C.J. p 609 note 21, 

Evidence held sufficient 

D.C.—Wolff V. Capital Transit Co., 
Mun.App., 32 A.2d 872. 

La.—^Price v. Shreveport Rys. Co., 
App., 32 So.2d 337—Green v. New 
Orleans Public Service, App., 185 
So. 488—Craig v. New Orleans 
Public Service. App., 185 So. 485— 
Keller v. New Orleans Public Serv¬ 
ice, App., 181 So. 824—Munch v. 
New Orleans Public Service, App., 
174 So. 882. 

Tex.—Cannady v. Dallas Ry. & Ter¬ 
minal Co.. Civ.App., 219 S.W.2d 816 
—Carrell v. Dallas Railway & Ter¬ 
minal Co.. Civ.App,, 151 S.W.2d 869, 
error dismissed, judgment correct 

60 C.J. p 609 note 21 [a]. 

9- Ind.—Indianapolis Traction & 
Terminal Co. v. Croly, 96 N.E. 973, 
98 N.E. 1091. 54 Ind.App. 566— 
Bvansville & S. Traction Co. v. 
Spiegel, 94 N.B. 718, 49 Ind.App. 
412- 
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§ 322. Questions of Law and Fact 

In an action for injuries caused by the management or 
operation of a Street railroad, questions of law are ordin- 
arily to be determined by the court, and questions of fact 
by the Jury under proper instructions. 

In an action for injuries caused by the manage¬ 
ment or operation of a Street railroad, as in other 
civil actions, questions of law are ordinarily to be 
determined by the court and questions of fact are 
to be determined by the jury under proper instruc¬ 
tions from the court.^O Thus, if there is any evi- 
dence from which the jury might justifiably find the 
existence or nonexistence of facts in issue, and the 
evidence is disputed, or if undisputed is such that 
reasonable minds might arrive at different conclu- 
sions the re from, the issues should be submitted to 


the jury under appropriate instructions from the 
court but, where there is no evidence on an issue 
of fact, or the evidence of its existence or non¬ 
existence is so slight that a finding thereof would 
not be sustained, or is conclusive of its existence 
or nonexistence, the question becomes one of law 
for the court and should not be submitted to the 

jury .^2 

Accordingly, provided the evidence is sufiScient to 
establish at least a prima facie case for plaintiff,i3 
or more than a scintilla to sustain his theory,^^ 
even though the weight thereof seems to favor the 
defendant,the issues should be submitted to the 
jury where it is conflicting or not conclusive as to 
whether the Street railroad company was guilty of 


10. Neb.—^Ross v. Omaha & C. B. St. 
Ry. Co., 192 N.W. 507, 109 Neb. 823. 

Pa.—^Kins v. Plttsburgh Rys. Co., 
Com.Pl., 92 Pittsb.Leg.J. 46, af- 
flrmed 34 A.2d 809, 154 Pa.Super. 
29. 

In actions for injuries to passengers 
see Carriers § 768. 

Instructions see infra §§ 330-335. 

11. Cal.—Burr v. United Railroads 
of San Francisco, 126 P. 873, 163 
Cal. 663. 

111.—Marron v. F^iel, 66 N.E.2d 509, 
328 I11.APP. 586. 

Me.—Kirouac v. Androscoggin & K. 

Ry. Co., 154 A. 81, 130 Me. 147. 

Mo.—^Neal v. Kansas City Public 
Service Co., 184 S.W.2d 441, 353 
Mo. 779. 

Pa.—^Voitasefski v. Pittsburgh Rys. 
Co., 69 A.2d 370, 363 Pa, 220— 
Reese v. City of Pittsburgh, 169 A. 
366, 313 Pa. 32—^Burns v. Pitts¬ 
burgh Rys. Co., Com.Pl., 93 Pittsb. 
Leg.J. 114. 

60 C.J. p 612 note 29. 

Weight and sufSciency of evidence in 
general see supra §§ 312-321. 

Bvldenoe held to warraat snbmission 
to jury 

Kan.—Quail v. KAnsas Power & 
Light Co., 64 P.2d 565, 145 Kan. 96. 
Mo.—Bowers v. Kansas City Public 
Service Co., 41 S.W.2d 810, 328 Mo. 
770—^Mahany v. Kansas City Rys. 
Co., 264 S.W. 16. 29 A.L.R. 817— 
Polkowski V. St. Louis Public Serv¬ 
ice Co.. 68 S.'W.2d 884, 229 Mo. 
App. 24—Callanan v. United Rys. 
Co. of St. Louis, App., 263 S.W. 443. 
N.C.—^Myers v. Southern Public Util¬ 
ities Co.. 180 S.E. 694, 208 N.C. 293. 
Pa.—Kins V. Pittsburgh Rys. Co., 
34 A.2d 809, 154 Pa.Super. 29. 
Tenn.—Ogle v. Knoxville Power & 
Light Co., 8 Tenn.App. 153. 

60 C.J. p 612 note 29 [b]. 

CredibUlty of wltxi.ess68 is ordi¬ 
narily a questio-n for jury. 


111.—^Felhour v. East St. Louis Ry. 

Co., 169 Ill.App. 86. 

Ind.—Smith v. Mills, 186 N.E. 327. 
98 Ind.App. 543. 

Md.—^Baltimore Transit Co. v. State 
to Use of Schrlefer, 40 A.2d 678, 184 
Md. 250. 

Mo.—^Mollman v. St. Louis Public 
Service Co., App., 192 S.W.2d 618 
—Haddow v. St. Louis Public Serv¬ 
ice Co., App., 38 S.W.2d 284. 

N.Y.—Melia v. Southern Boulevard 
R. Co., 286 N.Y.S. 601, 159 Misc. 
293. 

Pa.—^Delmer v. Pittsburgh Rys. Co., 
34 A.2d 602, 348 Pa. 147—Galliano 
V. East Penn Electric Co., 154 A. 
805, 303 Pa. 498. 

Weight of ezpezt testimony held 
for jury.—Goldstuck v. Interborough 
Rapid Transit Co., 147 N.Y.S. 42, 86 
Misc. 24. 

Beconclliation of cozLflictiiLg testl- 
mony 

In action for injuries received by 
child struck by streetcar, reconcilia- 
tion of conflicting testimony as to 
position and actions of child imme- 
diately before being struck was for 
jury.—Gackstetter v, Market St. Ry. 
Co., 52 P.2d 998, 10 Cal.App.2d 713. 

Trespasser 

(1) Whether infant, injured when 
streetcars collided, 'was trespasser 
stealing a ride on rear step of street¬ 
car or pedestrian was question for 
jury.—Serina v. New York Rys. Cor¬ 
poration, 195 N.B. 196, 266 N.Y. 552. 

<2) An infant pedestrian, who was 
struck by defendant's trolley car 
while Crossing tracks on defendanfs 
right of way, was not as a matter of 
law a trespasser to whom defendant 
owed no duty of vigilance, where 
Public way existed at place of Cross¬ 
ing until six months before the ac¬ 
cident with implied permission of de¬ 
fendant.—Zambardi v. South Brook- 
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lyn Ry. Co., 24 N.E.2d 312, 281 N.Y. 
516. 

(3) Evidence with respect to 
whether defendant intended to give 
notlce of withdrawal of permission 
to pedestnans to cross tracks at 
place where accident occurred by 
placing fenee and signs on one side 
of track presented question of fact. 
—^Zambardi v. South Brooklyn Ry. 
Co., supra 

(4) Whether defendant company 
operating elevated trains acquiesced 
in practice of contractor's workmen, 
cleaning and painting structure im- 
derneath track, going upon track in¬ 
cident to employment was question 
for jury under evidence.—Simon v. 
Philadelphia Rapid Transit Co., 160 
A. 111, 306 Pa. 466. 

Operator of vehlole 
If motor vehicle was operated con- 
trary to law, because temporary 
number piate was used without au- 
thority, it cannot be ruled as matter 
of law that momentary acts of a 
rider on a truck in attempting to 
crank the truck at a time of immi¬ 
nent perii because of a streetcar, in 
order to get it off the track, made 
him an operator within statute.—La- 
brecque v. Donham, 127 N.E. 637, 
236 Mass. 10. 

12. Ala.—Randle v. Birmingham R., 
etc., Co., 48 So. 114, 158 Ala. 532. 

Mass.—Murphy v. Boston EI. R. Co., 
73 N.E. 1018. 188 Mass. 8. 

13. Ind.—Gary Rys. Co. v. Michael, 
34 N.E.2d 159, 109 Ind.App. 672. 

Ky.—Louisville Ry. Co-. v. Buckner*s 
Adm’r, 113 S.W. 90. 

60 C.J. p 610 note 31. 

14. Ky.—^Louisville Ry. Co. v. Buck- 
ner's Adm’r, supra. 

15. Ky.—Louisville Ry. Co. v. Buck- 
ner’s Adm’r, supra. 
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negligence or the person injured was guilty of con- 
tributory negligence.^s Under such state o£ the 
evidence the case should not be taken from the jury 
by a dismissal^"^ or nonsuit,^® or by sustaining a 
demurrer to the evidence,or directing a verdict.-® 

Where, however, the evidence on such issues is 
undisputed, or is such that reasonable minds can 
arrive at but one conclusion therefrom, the case 
should not be submitted to the jury,-l but the court 
alone should dispose o£ it, as by a dismissal or non- 
suit,22 or by directing a verdict.23 

Effect and reasonableness of regiilations. It is 
a question o£ law for the court to determine the 
legal force or effect of a statutory or municipal 
regulation as to the operation or equipment of a 
Street railroad or the speed of a car^^ or the reason¬ 
ableness or unreasonableness thereof,-^ unless it de- 
pends, in the opinion of the court, on the existence 
of particular facts which are disputed.^s 

Eniployee acting for company. In an action for 
damages for assault and battery, the question wheth- 
er an employee of a Street railway company was 
acting for the company at the time of the altercation 
is for the jury on conflicting evidence.2” 


§ 323. -Companies and Persons Liable 

On conflicting evidence It Is for the Jury to determine 
whether the defendant company was operating the car, or 
created the dangerous condition, by which the injuries 
were caused or from which the injuries resulted. 

Where the facts are in dispute, or where more 
than one inference may be drawm therefrom, in 
an action against a Street railroad company for in¬ 
juries resulting from the management or operation 
of its road, it is a question of fact for the jury to 
determine whether the company was operating the 
car by which the injuries were caused,or whether 
the dangerous condition from which the injuries 
resulted was created by the company.29 Where, 
however, there is no evidence tending to show, or 
from which a legitimate inference ma\’ be drawn, 
that defendant company is the one liable for the 
injury, the case should not be submitted to the 
jury. 

§ 324. -Negligence of Defendant 

a. In general 

b. Defects in tracks, structures, cars, 

equipment, or Street 


16. Ark.—Capital Transp. Co. v. 
Carter, 161 S.W.2<i 746, 204 Ark. 
295. 

Cal.—Paollni v. City and County of 
San Franclsco, 164 P.2d 916, 72 Cal. 
App.2d 579. 

111.—Kuenazkes v. Chicagro Transit 
Authority, 89 N.E,2d 427, 339 111. 
App. 249. 

Mich.—Kneeshaw v. City of Detroit, 
41 N.\V.2d 542, 327 Mich. 259. 

Minn.—LeVasseur v. Minneapolis St. 
Ry. Co., 21 N.^y.2d 522, 221 Minn. 
205. 

Mo.—^Abernathy v. St. Louis Public 
Service Co., 240 S.W.2d 914, 362 Mo, 
214. 

Neb.—^Ross v. Omaha & C. B. St. Ry. 

Co., 192 N.W. 507, 109 Neb. S23. 

N.Y.—Wojdagr V. Brooklyn & Queens 
Transit Corp., 42 N.E.2d 737, 2SS 
N.Y. 634—Webley v. City of New 
York, 100 N.Y.S.2d 833. 277 App. 
Div. 1061—Mead v. Louer, 23 N.Y. 
S.2d 249, 260 App.Div. 963, reversed 
on other grrounds 33 N.E.2d 534, 
2S5 N.Y. 230. 

Pa.—^Koren v. George, 48 A.2d 139, 
159 Pa.Super. 182. 

60 C,J. p 610 note 32. 

Contributory negligence as question 
of law or fact see infra § 325, 
Negligence of defendant as question 
of law or fact see infra § 324. 


R. Co., 95 N.Y.S. 721, 108 App.Div. 
254. 

60 C.J. p 611 note 38. 

18. Conn,—Hoyt v. Connecticut Co., 
139 A, 647, 107 Conn. 160. 

K.J.—Devlne v. Public Service Ry. 

Co., SS A. 1080, 85 N.J.Law 243. 

60 C.J. p 611 note 39. 

19. N.C.—Moore v. Charlotte Elec¬ 
tric St, R. Co., 39 S.E. 57. 128 N.C. 
455. 

60 C.J. p 611 note 40. 

20. Cal.—Simon v. City and County 
of San Francisco, ISO P.2d 393, 79 
Cal.App.2d 590. 

Mo.—Abernathy v. St. Louis Public 
Service Co., 240 S.W".2d 914, 362 
Mo. 214. 

Neb.—Ross v. Omaha & C. B. St. Ry. 

Co., 192 N.W. 507, 109 Neb. 823. 
Ohio.—Ashbrook v. Cleveland Ry. 
Co., 34 N.E.2d 992. 

R.I.—Malfetano v. United Electric 
Rys. Co., 191 A. 491, 58 R.I. 129— 
Souza v. United Electric Rys. Co., 
161 A. 231, 52 R.I. 412, reargument 
denied Sousa v. United Electric 
Rys. Co., 163 A. 927—Quinn v. 
Rhode Island Co., 67 A. 364. 

60 C.J. p 611 note 41. 

21. Ala.—Mobile Light & R. Co. v. 
Roberts, 68 So. 815, 192 Ala. 486. 

60 C.J. p 611 note 42. 

22. Or.—^LaVigne v. Portland Trac- 
tion Co., 170 P.2d 709, 179 Or. 221. 


Wash.—^Armstrong v. Spokane Unit¬ 
ed Rys., 78 P.2d 176, 194 'VVash. 353. 

60 C.J. p 611 note 42. 

23. Ga.—Willis v. Georgla Power 
Co., 176 S.E. 657, 49 Ga.App. 729. 

Me.—Ward v. Cumberland County 
Power & Light Co., 1S7 A. 527, 134 
Me. 430. 

Tex.—Jacobe v. Houston Electric 
Co., Civ.App., 187 S.W. 247. 

60 C.J. p 611 note 43. 

24. Mo.—Sanders v. Southern Elec¬ 
tric R. Co., 48 S.W. S5S, 147 Mo. 
411. 

25. Ga.—Metropolitan St. R. Co. v. 
Johnson, 16 S.E. 49, 90 Ga. 500. 

26. Ga.—Metropolitan St. R. Co. v. 
Johnson, supra. 

27. Mo.—Conway v. Kansas City 
Public Service Co.. 125 S.W^2d 935, 
234 Mo.App. 596, certiorari quashed 
State ex rei. Kansas City Public 
Service Co. v. Shain, 134 S.W.2d 58, 
345 Mo. 543. 

28. N.J.—Devine v. Public Service 
Ry. Co., 88 A. lOSO, 85 N.J.Law 
243. 

60 C.J. p 611 note 44. 

29. Mo.—Smith v. Wilson, App., 296 
S.W. 1036. 

30. Neb.—Peterson v. Omaha & C. 
B. St. Ry. Co., 278 N.W. 561. 134 
Neb. 322. 

1 60 C.J. p 611 note 46. 
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c. Operation of car m general 

d. Movement, speed, and control of car 

e. Maintaining lookout 

f. Lights, signals, and warnings 

g. Approaching Crossing or Street inter- 

section 

h. Approaching person, vehicle, or ani¬ 

mal on or near track 

i. Approaching or passing other cars 

j. Incompetency of motorman 

k. Acts in emergencies; mistakes of 

judgment 

a. In General 

In actions for injuries resulting fpom the management 
or operation of a Street railroad, questions of negllgence 
are for the Jury to determlne If there is any iegally suffi¬ 
cient evldence to go to the jury and it is conflicting or 
such that reasonabie mlnds might arrlve at different con- 
cluslons therefrom. 

Questions of negligence, in actions for injuries 
resulting from the management or operation of a 
Street railroad, are primarily for the jury;3i and 
if there is any legally sufficient evidence to go to 
the jury, and it is conflicting or such that rea¬ 
sonabie minds might arrive at different conclusions 
therefrom, it is a question for the jury, and should 
be submitted to them, as to whether or not under ali 
the circumstances the commission or omission of 


particular acts by the Street railroad company in 
the operation of its road or car at the time and 
place of the accident was negligence as to the per¬ 
son injured thereby,32 and the court should not 
dispose of such a case, without the intervention of 
a jury, by granting a nonsuit,33 or dismissal,34 or by 
directing a verdict^B 

Where, however, the evidence is legally insuffi- 
cient or is undisputed and is such that reasonabie 
minds can arrive at but one conclusion therefrom, 
with respect to the company’s negligence, such 
question is for the court and should not be sub¬ 
mitted to the jury;36 the court should itself 
dispose of the case by granting or directing a non- 
suit,37 or by a dismissal,38 or by directing a ver- 

dict.3® 

b. Defects in Tracks, Stmctnres, Cars, Eqnip- 
ment, or Street 

Except where the evidence Is legally tnsufficient to 
Justify submission or is undisputed, it Is for the jury to 
determlne whether a Street railroad company was guilty 
of negligence in falling to maintain Its tracks, structures, 
cars, or equipment, or the streets on which its tracks are 
lald, In proper and safe condition. 

Except where the evidence is legally insufficient 
to justify submission,40 or is undisputed and such 
that but one conclusion can reasonably be drawn 


31. Md.—^Baltimore Consol. H. Co. v. 
Rlfcowltz, 43 A. 762, 89 Md. 338. 

Pa,—Cohen v. Transit Co., 16 Pa- 
Dist. 491. 

Ultimate negligence tinder humani- 
tarian doctrine as question for 
court or jury see infra § 3261 
Willful injury or gross negligence 
as question for jury see infra § 
327. 

32. Cal.—^Aungst v. Central Califor- 
nia Traction Co., 1 P.2d 56, 115 
Cal.App. 113, 

lowa.—^Blowers v. Waterloo, Cedar 
Falis & Northern Ry. Co., 8 N.W. 
2d 751, 233 lowa 258. 

Md.—Beck v. Baltimore Transit Co., 
58 A.2d 909, 190 Md. 506. 

Mass.—^Becker v. Eastern Massachu- 
setts St. Ry. Co., 181 N.E. 767, 279 
Mass. 435. 

Pa.—Hersch v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 200. 

60 C.J. p 612 note 53. 

Ordering or Itlgliteniiig Child off oar 

It is ordinarlly a question for the 
jury whether or not defendanfs em- 
ployee exercised proper care In or- 
dering or frlghtening a child off his 
car.—^McCann v. Sixth Ave. R. Co., 


23 N.E. 164, 117 N.T. 505, 15 Am.S.R. 
539—60 C.J. p 613 note 64. 

33. N.J.—Shay v. Camden, etc., R. 
Co., 49 A 647, 66 N.J.Law 334. 

60 C.J. p 612 note 64. 

34. N.T.—Hammer v. New York & 
Queens Transit Corp., 283 N.T.S. 
460, 246 App.Div. 628. 

60 C.J. p 612 note 55. 

35. R.I.—Quinn v. Rhode Island Co., 
67 A 364, 

60 C.J. p 612 note 56. 

36. Ala—Becknell v. Alabama Pow¬ 
er Co., 143 So. 897, 225 Ala 689. 

60 C.J. p 613 note 65. 

KTUuanltarlaoL or primary negligence 
In action for death of pedestrian 
agalnst Street railroad company 
where plaintiff pleaded that pedes¬ 
trian was struck by both company's 
streetcar and an automobile after 
streetcar motorman saw pedestrian's 
perilous position in Crossing Street, 
and evidence showed a case of hu- 
manitarlan negligence based on pe- 
destrian’s position of imminent perii 
because of streetcar instead of a case 
of primary negligence in forclng 
pedestrian to remain in path of auto¬ 
mobile, failure to subznit Issue 
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whether streetcar imperiled pedes¬ 
trian so that he could not escape 
from automobile was not error.— 
Massman v. Kansas City Public Serv¬ 
ice Co., Mo., 119 S.W.2d 833. 

37. Or.—^LaVlgne v. Portland Trac- 
tion Co., 170 P.2d 709, 179 Or. 221. 

Wash.—^Armstrong v. Spokane Unit¬ 
ed Rys., 78 P.2d 176, 194 Wash. 353. 
60 C.J. p 613 note 66. 

38. N.T.—Winterfleld v. Second Ave. 
R. Co., 20 N.T.S. 801, 66 Hun 627, 
affirmed 39 N.E. 495, 143 N.T. 680. 

39. Mlnn.—Phellon v. Duluth-Su- 
perior Transit Co., 277 N.W. 652, 
202 Minn. 224. 

W.Va.—Goff V. City Lines of West 
Virginia, 43 S.E.2d 800, 130 W.Va. 
220 . 

60 C.J. p 613 note 68. 

40. Mass.—^Bickford v. Boston Ele- 
vated Ry. Co., 7 N.E.2d 276, 296 
Mass. 580. 

Mlnn.—^Phelion v. Buluth-Superior 
Transit Co., 277 N.W. 652, 202 
Minn. 224. 

Pa.—Stewart v. Philadelphia Rapid 
Transit Co., 167 A 37, 103 Pa. 
Super. 366, 

60 C.J. p 613 note 70. 
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therefrom,^! it is for the jury, in an action for in¬ 
juries resulting therefrom, to determine whether or 
not a Street railroad company was guilty of negli- 
gence in failing to maintain its track or the Street 
in proper and safe condition, or in permitting a 
defect therein or obstruction thereof,^^ or in im- 
properly constructing or maintaining a trolley wire, 
pole, or other structure.'*3 

Equipment and condition of car. It is ordinarily 
for the jury to determine whether the Street rail¬ 
road company was negligent with respect to the 
equipment of the car,'*^ as whether it was properly 
equipped with appliances for controlling or stopping 
it,or with a suitable and proper fender,**® or 
whether the operation of the car without a fender 
constituted negligence as to the injured person,^*^ 
and whether the car and its equipment were in 

I 


proper and safe condition at the time of the ac¬ 
cident but, in the absence of any evidence of 
defects in the construction, maintenance, or equip¬ 
ment of a car the matter should not be submitted 
to the jury.49 

c. Operation of Car in General 

It is ordinarily for the Jury, on conflicting evidence, to 
deternnine where or how an accident involving the opera¬ 
tion of a streetcar occurred, and whether such operation 
was negligent. 

It is ordinarily for the jury, in an action for 
injuries or death resulting from the operation of 
a streetcar, to determine where or how the accident 
occurred,®® and whether or not such operation was 
negligent under the circumstances existing at the 
time and place of the accident,except where there 


41. Ohio.—Cincinnati Tractlon Co. 
V. Cramer, 31 Ohio Cir.Ct. 576. 

42. Mo.—Murray v. Kansas City 
Public Service Co., 61 S.W.2d 334— 
Dunlap V. Kansas City Public 
Service Co., 130 S.W.2d 658, 234 Mo. 
App. 351. 

N.T.—^Payne v. City of New York, 14 
N.E.2d 449, 277 N.T. 393, 115 A.L.R. 
1495—^Parrish v. New York Rys. 
Corporation, 253 N.T.S. 701, 142 
Misc. 79. 

60 C.J*. p 613 note 72. 

Traeks protrudlng* above Street level 
Pa.—Culver v. Lehigrh Valley Tran¬ 
sit Co., 186 A, 70, 322 Pa. 503. 

60 C.J. p 613 note 72 [a]. 

Wlietlier def eot was embraced withiiL 
orossia^ lizolts 

In action for injuries sustained by 
pedestrian who stepped into a hole 
while Crossing: right of way, whether 
hole was embraced within llmits of 
Public Crossing was guestion for 
Jury.—^Illlngsworth v. Pittsburgh 
Rys. Co., 200 A. 89, 331 Pa. 369. 

Welglit of load 

Whether bridge maintained by 
Street railway would have safely 
carried five-ton load without plank- 
ing or heavier load with planking 
and whether truck with load which 
broke through bridge weighed more 
or less than five tons were questions 
for jury.—^Bowers v. Kansas City 
Public Service Co., 41 S.W.2d 810, 
328 Mo. 770. 

STotlce 

Whether Street railway maintain¬ 
ing bridge was entitled, as prere- 
quisite to liability, to notice of 
breaking thereof by truck which 
crossed ten minutes before plaintifPs 
truck was question for jury.—Bow- 
ers V. Kansas City Public Serv^lce Co., 
41 S.W.2d 810, 328 Mo. 770. 


43. Cal.—Gibson v. Garcia, 216 P.2d 
119, 96 Cal.App.2d 681. 

N.H.—Lovett V. Manchester St. Ry., 
159 A. 132, 85 N.H. 345. 

Pa.—Yoder v. City of Philadelphia, 
173 A. 275, 315 Pa. 586. 

Utah.—Christensen v. Utah Rapid 
Transit Co., 27 P.2d 468, 83 Utah 
231. 

W.Va.—^Monteleone v. Co-operatlve 
Transit Co., 36 S.E.2d 475, 128 W. 
Va, 340. 

60 C.J. p 614 note 73, 

44. Mass.—James v. Interstate Con- 
sol. St. R. Co., 79 N.E. 264, 193 
Mass. 264. 

N.Y.—Drucker v. Brooklyn & Queens 
Transit Corp., 40 N.Y.S.2d 124, 266 
App.Dlv. 671. 

46. N.T.—^Penny v. Rochester R. Co., 
40 N.Y.S. 172, 7 App.Div. 595, af- 
flrmed 49 N.E. 1101, 154 N.Y. 770. 

60 C.J. p 614 note 75. 

46. Wash.—Tecker v. Seattle, R. & 
S. R. Co., 111 P. 791, 60 Wash. 570, 
Ann.Cas,1912B 842. 

60 C.J. p 614 note 76. 

47. Neb.—Gross v. Omaha & C. B., 
St. R. Co., 147 N.W. 1121, 96 Neb. 
390, L.R.A.1915A 742. 

60 C.J. p 614 note 77. 

48. Md.—Baltimore Transit Co. v. 
State, to Use of Schriefer, 40 A.2d 
678, 184 Md. 250. 

60 C.J. p 614 note 78. 

49. Pa.—Benson v. Philadelphia Ra¬ 
pid Transit Co., 93 A. 1009, 248 Pa. 
302—Clark v, Philadelphia Rapid 
Transit Co., 88 A. 683, 241 Pa. 437. 

50. Ga.—Atlanta Northern Ry. Co. 
V. Seals, 31 S.E.2d 94, 71 Ga.App. 
475. 

Ind.—Smith v. Mills, 185 N.E. 327, 98 
Ind.App. 543. 


Mo.—Burris v. Kansas City Public 
Service Co., App., 226 S.W.2d 743. 

60 C.J. p 614 note 81. 

51. U.S.—Morrlson v. City of De- 
troit, C.C.A.Mich., 140 P.2d 625. 
Ala.—Birmingham Elee. Co. v. Turn- 
er, 1 So.2d 299, 241 Ala, 66. 

Cal.—^Bryant v. Market St. Ry. Co., 
158 P.2d 18, reheard 163 P.2d 33. 71 
Cal.App.2d 508—^Howard v. Clark, 
84 P.2d 529, 29 Cal.App.2d 374— 
Alberts v. Lytle, 37 P.2d 705, 1 Cal. 
App.2d 682. 

Ga.—^Atlanta Northern Ry. Co. v. 
Seals, 31 S.E.2d 94, 71 Ga.App. 475 
—Georgia Power Co. v. Gillespie, 
173 S.E. 765, 48 Ga.App. 688— 
Brown v. Savannah Electric & 
Power Co., 167 S.E. 773, 46 Ga.App. 
893. 

111.—Marron v. Friel, €6 N.E.2d 509, 
328 111.App. 586—Engel v. Chlcago 
City Ry. Co., 20 N.E.2d 365, 299 111. 
App. 616—Jacobs v. Illinois Ter- 
minal Co., 262 111.App. 481. 

Ind.—Elder v. Rutledge, 27 N.E.2d 
358, 217 Ind. 459. 

Ky.—Hauser v. Public Service Co. of 
Indiana, 111 S.W.2d 657, 271 Ky. 
206. 

Mass.—Kenney v, Boston Elevated 
Ry., 185 N.E. 503, 282 Mass. 615— 
Gould v. Boston & M. R. R.. 184 N. 
R 449, 282 Mass. 160—Guay v. 
Eastern Massachusetts St Ry. Co., 
177 N.E. 890, 277 Mass. 133—Mc- 
Bride v. Middleses & B. St. Ry. 
Co., 176 N.E. 185, 279 Mass. 29, 
Minn.—Luck v. Minneapolis St Ry. 
Co.. 254 N.W. 609, 191 Minn. 503— 
Holt V. St. Paul City Ry. Ca, 252 
N.W. 76, 190 Minn. 441. 

Mo.—Lanio v, Kansas City Public 
Service Co., 162 S.W.2d 862—MoH- 
man v. St. Louls Public Service 
Co.. App., 192 S.W.2d 613. 
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is not sufficient evidence of any want of due care,52 
or the existence of negligence is left to conjec¬ 
ture,5 3 or the evidence as to care or negligence is 
such that but one conclusion can reasonably be 
drawn therefrom.54 

d. Movement, Speed, and Controi of Oar 

In an action for injuries resultlng from the operation 
of a streetcar, it is generally for the Jury to determine 
whether, under the circumstances of the case, the rail- 
way company was negligent with respect to the move- 
ment, speed, and controi of the car. 


In general, in an action for injuries resulting from 
the operation of a streetcar, it is for the jury to de¬ 
termine whether, under the facts and circumstances 
existing at the time and place of the accident, it 
was negligence to start or move the car,55 or allow 
it to proceed,53 or to stop it suddenly,57 and wheth¬ 
er the car was under proper control,58 or was being 
operated in a negligent and improper manner,®^ 
or was running at an excessive speed,50 such as at 
a rate in excess of that prescribed by statute or 
ordinance,5^ or at a rate inconsistent with the cus- 


N.J.—*Wood V. Atlantic City & Shore 
R. Co., 33 A.2d 400, 130 N.J.Law. 
401. 

Ohio.—^Hrovat v. Cleveland Ry. Co., 
180 N.E. 549, 125 Ohio St. 67, 84 
A.L(.R. 215—Peldhaus v. City Ry. 
Co.. App., 45 N.B.2d 802. 

Okl.—Oklahoma Ry. Co. v. Strong, 
214 P.2d 939, 202 Okl. 434. 

Pa.—Scerca v. Philadelphia Transp. 
Co., 42 A.2d 593, 352 Pa. 152—Gra- 
heck V. Pittsburgh Rys. Co., 185 A. 
641, 322 Pa. 336—Simon v. Phila¬ 
delphia Rapid Transit Co., 160 A. 
111, 306 Pa. 466—^Hastings v. Nort- 
hampton Transit Co., 100 Pa.Super. 
348—Greenberg v. Philadelphia 
Rapid Transit Co., 100 Pa.Super. 
605. 

Tonn.—Union Traction Co. v. Todd, 
64 S.W.2d 26, 16 Tenn.App, 200. 
Wash.—Dye v. City of Seattle, 24 P. 
2d 67, 173 "Wash. 515—Eastwood v. 
City of Seattle, 14 P.2d 1116, 169 
Wash. 680. 

60 C.J. p 614 note 82. 

Violatioxi of oompaay mles 

(1) Whether motorman had violat-* 
ed company rules was a question of 
fact for jury.—Powell v. Paciflcs 
Elee. Ry. Co., 216 P.2d 448, 35 Cal.2d 
40—Simon v. City and County of San 
Prancisco, 180 P.2d 393, 79 Cal.App. 
2d 590. 

(2) Whether violation of rules 
constituted negligence was a ques¬ 
tion of fact for the jury and not a 
question of law for the court.— 
Powell V. Pacific Elee. Ry. Co., supra 
—Simon V. City and County of San 
Praucisco, supra. 

52. Colo.—Denver Tramway Corpo¬ 
ration V. Wells, 9 P.2d 927, 91 
Colo. 1, 

Ga.—^English v. Georgia Power Co., 
17 S.B.2d 891, 66 Ga.App. 363. 

IU.—Overstreet v. Illinois Power & 
Light Corporation, 190 N.E. 676, 
356 111. 378—Lepey v. Chicago Ry. 
Co., 71 N.E.2d 379, 330 Ill.App. 289. 
Md.—^Pillings v. Diehlman, 177 A.* 
400, 168 Md. 306. ' 

N.Y.—^Porter v. New York City In- 
terborough Ry. Co., 257 N.Y.S. 757, 
235 AppJDiv, 526, afflrmed Sarfoty*! 


V. New York City Interborough R. 
Co., 185 N.E. 750, 261 N.Y. 587. 

Or.—LaVigne v. Portland Traction 
Co., 170 P.2d 709, 179 Or. 221. 

Pa.—Metrick v. Philadelphia Rapid 
Transit Co., 100 Pa.Super. 422. 

W.Va.—^Niland v. Monongahela West 
Penn Public Service Co., 24 S.E.2d 
. 83. 125 W.Va. 231. 

Wis.—Quinn v. City Cab Co., 279 N. 

W. 606, 228 Wis. 467. 

60 C.J. p 616 note 83. 

53. Wash.—Herrett v. Puget Sound 
Traction, Light & Power Co., 173 
P. 1024, 103 Wash. 101. 

60 C.J. p 616 note 84. 

54. R.I.—Suddard v. United Elee. 
Rys. Co., 199 A. 301, 60 R.I. 469. 

60 C.J. p 616 note 85. 

55. Mich.—Canerdy v. Port Huron, 
etc., R. Co., 120 N.W. 582, 156 Mich. 
211 . 

60 C.J. p 616 note 86. 

56. Cal.—^Howard v, Clark, 84 P.2d 
529, 29 Cal.App.2d 374. 

60 C.J. p 616 note 87. 

Failure to stop on discovering perii 
to person or vehicle on or near 
track as raising question for jury 
se e infra subdi vision h of this sec-' 
tion. 

57. lowa.—V^estergard v. Des 

Moines Ry. Co., 52 N.W.2d 39. 

58. Cal.—^White v. Los Angeles Ry. 
Corp., 167 P.2d 530, 73 Cal.App.2d 
977. 

Md.—Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678,, 

184 Md. 250—^Baltimore Transit Co., 
V. Alexander. 192 A. 349, 172 Md. 
454. 

Mass.—Weir v. Boston Elevated Ry., 

185 N.E. 923. 283 Mass. 41. 

Minn.—Deach v. St. Paul City Ry. 

Co., 9 N.W.2d 735, 215 Minn. 171. 
Pa.—Steffenson v. Lehigh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 
317. 

60 C.J. p 616 note 88. 

59. Ala.—Birmingham Elee. Co. v., 
Graddick, 49 So.2d 318, 35 Ala.App. 
484, certiorari denied 49 So.2d 320, 
^54 Ala. S56. 


Cal.—^Howard v. Clark, 84 P.2d 529, 29 
Cal.App.2d 374. 

Mass.—^Diamato v. Eastern Massa- 
chusetts St. Ry. Co., 6 N.E.2d 391, 
296 Mass. 476. 

N.Y.—^Angueira v. Brooklyn & Queens 
Transit Corp., 31 N.Y.S.2d 168, 263 
App.Div. 43. 

Pa.—Hoffman v. George, 38 A.2d 504, 
165 Pa.Super. 501. 

R.I.—Malfetano v. United Elee. Rys. 

Co., 191 A. 491, 58 R.I. 129. 

Tex.—^E1 Paso Electric Co. v. Portil- 
lo, Civ.App., 46 S.W.2d 404, error 
dismissed. 

60 C.J. p 616 note 89. 

60. Cal.—^White v. Los Angeles Ry. 
Corp., 167 P.2d 530, 73 Cal.App.2d 
977. 

Colo.—^Denver Tramway Corp. v. Per- 
isho, 97 P.2d 422, 106 Colo. 280. 

Ga.—^Atlanta Northern Ry. Co. v. 

Seals, 31 S.E.2d 94, 71 Ga.App. 475. 
Md.—^Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A.2d 678, 
184 Md. 250. 

Mass.—Marturano v. Eastern Massa- 
chusetts St. Ry. Co., 27 N.E2d 989, 
306 Mass. 231—^De Angelis v. Bos¬ 
ton Elevated Ry. Co., 23 N.E.2d 869, 
304 Mass. 461. 

Minn.—Deach v. St. Paul City Ry. 
Co., 9 N.W.2d 735, 215 Minn. 171— 
Schuman v. Minneapolis St. Ry. 
Co., 296 N.W. 174, 209 Minn. 334— 
Drown v. Minneapolis St. Ry. Co., 
277 N.W. 423, 202 Minn. 66—^Drown 

V. Minneapolis St. Ry. Co., 271 N. 

W. 586, 199 Minn. 193. 

Mo.—Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 894, 334 Mo. 278 
—Christlansen v. St. Louis Public 
Service Co., 62 S.W.2d 828, 333 Mo. 
408. 

R.I.—Ferra v. United Electric Rys. 

Co., 155 A. 668, 52 R.I. 7. 

Tex.—San Antonio Public Service Co. 
V. Murray. Civ.App., 59 S.W.2d 851, 
error dismissed 90 S.W.2d 830, 127 
Tex. 77. 

Va.—^Virginia Elee. & Power Co. v. 
Courtney, 27 S.E.2d 917, 182 Va. 
175. 

60 C.J. p 616 note 90. 

61. Cal.—Howard v. Clark, 84 P.2d 
529. 29 Cal.App.2d 374. 
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tomary use of the Street by others,®- or constituting 
negligence under the existing circumstances,^^ as 
where the car was at or approaching a Street intcr- 
section or public Crossing.®^ Evidencc that the car 
ran on a considerable distance after the accident 
without stopping is ordinarily sufficient to take the 
issue to the jury.^® 

Submission o£ the question to the jury is not 
proper, however, where there is no evidence of the 
speed at which the car was running,®^ or no evi¬ 
dence that it was running at an excessive speed®" 
or that the speed in any way contributed to the ac¬ 
cident,®® or that the car was not under proper con- 
trol,®® or that the motorman of the trolley car 


was in any way negligent,*^® or where the evidence 
is purely conjectural."! 

e. Maintainiug Lookout 

It is ordinarily for the Jury to determine whether the 
motorman operating a streetcar kept a proper lookout un¬ 
der the existing circumstances or was negligent in that 
respect. 

In an action against a Street railroad company 
for injuries growing out of the operation of its 
car, it is ordinarily for the jur>" to determine 
whether or not the motorman operating such car 
kept a proper lookout for persons, animals or 
vehicles in perii on or near the track, or was negli¬ 
gent in that respect, under the circumstances exist¬ 
ing at the time and place of the accident,as at 


N.Y.—^Angrueira v. Brooklyn & Queens 
Transit Corp., 31 N.Y.S.2d 168, 263 
App.Div. 43. 

S.C.—Worrell v. South Carolina Pow¬ 
er Co., 195 S.E. 638, 186 S.C. 306. 

60 C.J. p 617 note 91. 

62. 111.—Savage v. Chicago, etc., 
Electric R. Co.. 87 N.B. 377, 23S 
111. 392. 

Pa.—^Friedland v. Altoona & Logan 
Valley Electric Ry. Co., 59 Pa.Su- 
per. 539. 

63. lowa.—Geers v. Bea Moines Ry, 
Co., 38 N.W.2d 89. 240 lowa 7S3— 
Allen V. Des Moines Ry. Co., 253 
N.W. 143, 218 lowa 286. 

Kan,—Quail v. Kansas Power & Light 
Co., 21 P.2d 332, 137 Kan. 478. 

Mass.—Marturano v. Eastern Massa- 
chusetts St. Ry. Co., 27 N.E.2d 989, 
306 Mass. 231. 

N.Y.—Stewart v. Brooklyn & Queens 
Transit Corp.. 35 N.Y.S.2d 229, 264 
App.Div. 257. 

N.C.—^Alexander v. Southern Public 
Utilities Co., 177 S.E. 427, 207 X.C. 
438. 

Ohio.—^Ashbrook v. Cleveland Ry. Co., 
App., 34 N.E.2d 992—Martin v. Cin¬ 
cinnati St. Ry. Co., 22 N.E.2d 735, 
61 Ohio App. 375. 

Pa.—0’Connor v. Philadelphia Subur- 
ban Transp. Co.. 66 A.2d SIS, 362 
Pa, 404—Schnitzer v. Philadelphia 
Transp. Co., 47 A.2d 709, 354 Psl 
676—Mars v. Philadelphia Rapid 
Transit Co., 154 A. 290, 303 Pa. 80. 

R.I.—^Malfetano v. United Eiec. Rys. 
Co., 191 A. 491, 58 R.I. 129. 

60 C.J. p 617 note 93. 

64. U.S.—Snider v. Sand Springs Ry. 
Co., C.C.A.Okl., 62 F.2d 635—Sulli- 
van V. Philadelphia Suburban 
Transp. Co., D.C.Pa., 64 P.Supp. 845, 
affirmed, C.C.A., 154 P.2d 111. 

Ga.—Georgia Power Co. v. Clark, 25 
S.E.2d 91. 69 Ga.App. 273. 

lowa.—^Dunham v. Des Moines Ry. 
Co., 35 N.'W.2d 578, 240 lowa 421. 


Mass.—Lydon v. Boston Elevated 
Ry.. 34 XE.2d 642. 309 Mass. 205. 

Mo.—Williams v. St. Louis Public 
Service Co., 73 SW.2d 199, 335 Mo. 
335—^Lotz V. St. Louis Public Serv¬ 
ice Co., App., 61 S.W.2d 258—By- 
ram v. East St. Louis Ry. Co., APP., 
39 S.W.2d 376. 

Ohio.—Eversole v. Seelbach, App., 73 
X.E 2d 223—Kuessner v. Cincinnati 
St. Ry. Co., App., 34 X.B.2d 275. 

Pa.—Gaines v. Philadelphia Transp. 
Co.. 59 A.2d 916, 359 Pa. 610. 

60 C.J. p 617 note 94. 

Precautions at Crossing or intersec- 
tion as question for jury in general 
see infra subdivision g of this sec- 
tion. 

65. U.S.—Sulllvan v. Philadelphia 
Suburban Transp. Co„ D C.Pa., 64 
P.Supp. 845, affirmed, C.C.A.. 154 
F.2d 111. 

Cal.—^^^^^ite V. Los Angeles Ry. Corp., 
167 P.2d 530, 73 Cal.App.2d 977. 

Minn.—Deach v. *St. Paul City Ry. 
Co., 9 X.W,2d 735, 215 Minn. 171. 

60 C.J. p 618 note 95. 

66. Iow’a.—^T^^^ilhn v. Des Moines City 
R. Co.. 156 N.W. 842. 176 lowa 642. i 

Pa,—Stoudt V. Philadelphia Rapid 
Transit Co., 97 Pa.Super. 295. 

67- Ky.—^Hauser v. Public Service 
Co. of Indiana, 111 S.W.2d 657, 271 
Ky. 206. 

Mass.—Gibson v. Union St. Ry. Co., 
186 X.E. 503, 283 Mass. 433. 

60 C.J. p 618 note 97. 

68- Ky,—^Hauser v. Public Service 
Co. of Indiana, 111 S.W.2d 657, 271 
Ky. 206. 

69. Tex.—^McCallum v. Houston 
Electric Co., Civ.App., 280 S.W. 
342. 

Sadden stop 

Evidence that trolley car suddenly 

stopped in middle of block without 

warning and automobile behind it 

crashed into it was insufficient.— 


Sessa V. Brooklyn & Queens Transit 
Corp., 291 X.T.S. 525, 249 App.Div. 
658, affirmed 12 X.E.2d 171, 276 X.Y. 
489. 

70. Cal.—Ellerman v. Pacific Elec¬ 
tric Ry. Co., 47 P.2d 521, 7 Cal.App. 
2d 385. 

Md.—Lewis v. Baltimore Transit Co., 
66 A.2d 6S6, 193 Md. 366. 

Evidence not estabUshing negligence 
as matter of law 

Pa —Xassar v. Pittsburgh Rys. Co., 
161 A. 605, 105 Pa.Super. 352. 

71. Md.—Crystal v. Baltimore, etc., 
Electric R. Co.. 132 A. 629, 150 Md. 
256. 

Wash.—Hoopman v. Seattle, 210 P. 
783, 122 Wash. 379. 

72- U.S.—Illinois Terminal R. Co. v. 

Feltrop, C.C.A.Mo., ISO F.2d 9S2. 
Ark,—Arkansas Power & Light Co. v. 
Connelly, 49 S.W.2d 3S7, IS5 Ark. 
693. 

Cal.—^White v. Los Angeles Ry. Corp., 
167 P.2d 530, 73 Cal.App.2d 815. 
111.—Marron v. Friel, 66 X.E.2d 509, 
328 IlLApp. 586. 

lowa.—Geers v. Des Moines Ry. Co., 
38 X.W.2d 89, 240 lowa 783—Dun- 
ham v. Des Moines Ry. Co., 35 X. 
W.2d 57S. 240 lowa 421—Allen v. 
Des Moines Ry. Co., 253 X.W. 143, 
218 lowa 2 86. 

Kan.—Leonard v. Kansas City Public 
Service Co., 204 P.2d 760, 167 Kan. 
51—Quail V. Kansas Power & Light 
Co., 21 P.2d 332, 137 Kan. 478. 
Mass.—Marturano v. Eastern Massa- 
chusetts St. Ry. Co., 27 X'.E.2d 989, 
306 Mass. 231. 

Minn.—Schuman v. Minneapolis St. 
Ry. Co.. 296 X.W. 174, 209 Minn. 
334 —Elkins v. Minneapolis St. Ry. 
Co., 270 X.W. 914, 199 Minn. 63. 
Mo. — ^Wood V. St. Louis Public Serv¬ 
ice Co.. 228 S.W.2d 665, 17 A.L.R. 
2d 868—Jants v. St. Louis Public 
Service Co., 204 S.W,2d 698, 356 
Mo. 985—Spencer y. Kansas City 
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a Street intersection'^3 or railroad Crossing,and 
whether or not such person, animal, or vehicle was 
seen by him in time to avoid the accident,or by 
the exercise of proper vigilance could have been 
seen, in time to avoid the accident.'^® It is also 
ordinarily a question for the jury as to whether it 
is actionable negligence for the conductor of a car 
to fail promptly to notify the motorman of danger to 
a person or animal on or near the track, which the 
conductor has discovered.'^'^ Failure to see a pe- 
destrian on the Street is usually evidence of negli¬ 
gence requiring the issue to be submitted to the 
jury.*^® 

The submission of the question to the jury is not 
necessary or proper, however, where there is no 
evidence as to the vigilance or lack of it of the 
persons in charge of the car,79 or the evidence is 
undisputed and is such that but one reasonable con- 
clusion can be drawn therefrom,®® or is insufficient 
to Show any lack of vigilance;®^ and where plain- 
tiff was contributorily negligent as a matter of law. 


the issue of primary negligence of defendant in 
violating a vigilant watch ordinance was not a sub- 
missible issue and the trial court did not abuse its 
discretion in wuthdrawing the issue from the jury.^s 

f. Lights, Signals, and Wamings 

Whether there was negligence on the part of the Street 
railway company with respect to lights, signals, and warn- 
ings is a question for the Jury on conflicting evidence. 

Where the evidence is conflicting, or is such that 
reasonable minds might draw different conclusions 
therefrom, it is ordinarily the province of the 
jury, in an action for injuries resulting from the 
operation of a streetcar, to determine whether, at 
and just before the time of the accident, the car 
carried proper and sufiicient lights, under the cir- 
cumstances then existing, for illuminating the tracks 
and warning the public of its approach, or its op¬ 
eration without them was negligent,®^ and to deter¬ 
mine whether the bell or gong on the car was 
sounded, or other proper warning given, just be¬ 
fore the accident,®^ and if not, whether or not 


Public Service Co., App., 250 S.TV. 
2d 187—Diei v. St Louis Public 
Service Co., 192 S,W,2d 608, 238 
Mo.App. 1046—Chervek v. St. Louis 
Public Service Co., App., 173 S.W.2d 
699—^Lotz V. St. Louis Public Serv¬ 
ice Co., App., 61 S,W.2d 258—Byram 
V. East St. Louis Ry. Co., App., 39 
S.W.2d 376. 

Ohio.—Wilson v. Peoples Ry. Co., 21 
N.E.2d 860, 136 Ohio St 547. 

Pa.—Cheslock v. Pittsburgh Rys. Co., 
69 A.2d 108, 363 Pa. 157—0*Connor 
v. Philadelphia Suburban Transp. 
Co., 66 A.2d 818, 363 Pa. 404— 
Steffenson v. Lehlgh Valley Trans- 
sit Co., 64 A.2d 786, 361 Pa. 317— 
Scerca v. Philadelphia Transp. Co., 
42 A.2d 593, 352 Pa. 162—Wilkerson 
V. Philadelphia Transp. Co., 76 A. 
2d 430, 167 Pa.Super. 616—Russo 
V. Pittsburgh Rys. Co., 64 A.2d 666, 
164 Pa.Super. 396. 

R.I.—Chagnon v. United Elee. Rys. 
Co., 200 A. 949, 61 R.I. 246, 275— 
Malfetano v. United Elee. Rys. Co., 
191 A. 491, 58 R.I. 129. 

Va.—^Virginia Elee. & Power Co. v. 
Courtney, 27 S.E.2d 917, 182 Va. 
175. 

W.Va.—Bowman v. Monongahela 
West Penn Public Service Co., 21 
S.E.2d 148, 124 W.Va. 504. 

Wis.—^Dominiezak v. Milwaukee Elee. 
Ry. & Transport Co., 20 N.W.2d 
635, 247 Wis. 640. 

60 C.J. p 618 note 1. 

73. lowa.—^Delling v. Des Moines 
Ry. Co., 261 N.W. 622, 217 lowa 
687. 

60 C.J. p 618 note 2, 

Precautions at intersection as Ques- 


tion for Jury in general see infra 
subdivision g of this section. 

74. Mo.—^Threlkeld v. Vrabash R. 
Co., 68 Mo.App. 127. 

60 C.J. p 619 note 3. 

Precautions at railroad Crossing as 
question for Jury in general see in¬ 
fra subdivision g of this section. 

75. Mlnn.—Seward v. Mlnneapolis 
St Ry. Co., 26 N.W.2d 221, 222 
Minn. 454—^Rogers v. Minneapolis 
.St Ry. Co., 16 N.W.2d 616, 218 
Minn. 454. 

Pa.—Cheslock v. Pittsburgh Rys. Co., 
69 A.2d 108, 363 Pa. 167. 

60 C.J. p 619 note 4. 

76. 111.—Spencer v. Chicago City Ry. 
Co., 7 N.E.2d 862, 366 111. 120. 

Minn.—^Peterson v. Minneapolis St 
Ry. Co., 63 N.W.2d 817. 

Mo.—Berryman v. People^s Motorbus 
Co. of St Louis, 64 S.W.2d 747, 228 
Mo.App. 1032, certiorari quashed 
State ex rei. St. Louis Public Serv¬ 
ice Co. V, Becker, 66 S.W.2d 141, 
334 Mo. 116. 

N.T.—Noseworthy v, City of New 
York, 80 N.E.2d 744, 298 N.T. 76. 
Pa.—Rex V. Lehigh Valley Trsnsit 
Co., 199 A. 324, 330 Pa. 276—Quat- 
trochi V. Pittsburgh Rys. Co., 164 
A. 69, 309 Pa. 377. 

60 C.J. p 619 note 5. 

Actual or construotive aotloe 
j Question of defendanfs negligence 
I was properly a matter for Jury on 
basis of either actual or constructive 
notice to motorman of presence of de- 
ceased lying along track.—Cheslock 
V. Pittsburgh Rys. Co., 69 A.2d 108, 
363 Pa. 157. 


77. Mass.—Carey v. Milford, etc., R. 
Co., 78 N.E. 1001, 193 Mass. 161. 

78. Minn.“—^Peterson v. Minneapolis 
St Ry. Co., 63 N.W.2d 817. 

79. 111.—Hon V. Chicago City R. Co., 
177 Ill.App. 27. 

Tex.—^Nicholson v. Houston Electric 
Co., Civ.App., 220 S.W. 632. 

80. Mo.—Reno v. St. Louis, etc., R. 
Co., 79 S.W. 464, 180 Mo. 469. 

81. W.Va.—^Niland v. Monongahela 
West Penn Public Service Co., 24 S. 
E.2d 83, 126 W.Va. 231. 

60 C.J. p 619 note 9. 

82. Mo.—Melton v. St. Louis Public 
Service Co., 251 S.W.2d 663. 

83. N.Y.—^Ziegler v. International 
Ry. Co., 260 N.T.S. 116, 232 App. 
Div. 563. 

Pa.—George v. Philadelphia Rapid 
Transit Co., 132 A. 184, 285 Pa. 362. 
Wash.—^Peizer v. City of Seattle, 24 
P.2d 444, 174 Wash. 95. 

60 C.J. p 619 note 10. 

Bvldence held lusnfficlent to reqnire 
submission to Jury 
Ky.—^Hauser v. Public Service Co. 
of Indiana, 111 S.W.2d 657, 271 
Ky. 206. 

84. Mo.—Setser v. St. Louis Public 
Service Co., App., 209 S.W.2d 746— 
Corbin v. Kansas City, C. C. & St. 
J. Ry. Co., App., 41 S.W.2d 832. 

Va.—^Virginia Elee. & Power Co. v. 
Courtney, 27 S.E.2d 917, 182 Va. 
176. 

60 C.J. p 619 note 11« 
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failure so to do was negligence under the circum- 
stances,^® as where the car was approaching a 
public Crossing or Street intersection.®® Where, 
however, there is no evidence to indicate that a 
waming, if it had been given, would ha ve been 
effective to avoid the accident, submission to the 
jury of the question of negligence in failing to 
wam is not necessary or proper.®’^ 

Negative evidence as making question for jury, 
Evidence that the wdtness heard no warning signal 
is ordinarily sufficient to justify submission to the 
jury of the question whether it was given,®® pro- 
vided the evidence shows that the witness had op- 
portunity to hear a signal if given;®® but evidence 
of failure to see lights does not make their presence 


a question for the jury where under the circum- 
stances they could not have been seen, at the time 
of looking for them, even if properly buming or 
displayed.®® 

g. Approaching Crossing or Street Intersection 

Whether a streetear was being operated with proper 
care when ai or approaching a Street intersection or pub¬ 
lic Crossing, or a railroad or Street railroad Crossing, i$ 
ordinarily a question for the Jury. 

In an action for injuries resulting from the op- 
eration of a streetear, it is ordinarily for the jur>' 
to determine whether or not such car was, under 
the circumstances then existing, being operated 
with proper care and precaution when at or ap¬ 
proaching a public Crossing or Street intersection,®^ 


85. Kan.—Leonard v. Kansas City 
Public Service Co., 204 P.2d 760, 
167 Kan. 51—Quail v. Kansas Pow¬ 
er & Ligrht Co.. 21 P.2d 332. 137 
Kan. 478. 

Mass.—Niles v. Boston Elevated Ry. 

Co.. 119 N.E. 752, 230 Mass. 316. 
Mo.—^Weishaar v. Kansas City Pub¬ 
lic Service Co., App.. 128 S.W.2d 
332. 

N.T.—Stewart v. Brooklyn & Queens 
Transit Corp., 35 N.Y.S.2d 229, 264 
App.Div. 257. 

N.C.—Alexander v. Southern Public 
Utilities Co., 177 S.E. 427, 207 N.C. 
438. 

Pa.—0’Connor v. Philadelphia Subur- 
ban Transp. Co., 66 A.2d 818, 362 
Pa. 404—Schroeder v, Plttsburgrh 
Rys. Co.. 165 A 733, 311 Pa. 398. 
R.I.—Chagnon v. United Elee. Rys. 
Co.. 200 A. 949, 61 R.I. 246, 275— 
Malfetano v. United Elee. Rys. Co., 
191 A. 491, 58 R.I. 129. 

60 C.J. p 620 note 12. 

Signaling system at grade Crossing 
on intemrbaxL line 

Cal.—Startup v. Pacific Elee. Ry. Co., 
ISO P.2d 896, 29 Cal.2d 866. 

Ind.—^Vanosdol v. Henderson, 22 N. 
E.2d 812, 216 Ind. 240. 

Whether signals wonld have been ef¬ 
fective to avoid accident 

(1) Where flndlngs disclosed that 
interurban car motorman could have 
given other blasts of whistle before 
collision, whether other blasts could 
have been heard by occupants of 
wagon in time to have avoided colli¬ 
sion was question for jurj'.—State ex 
rei. Estes v. Trimble, 43 S.'W.2d 1040, 
329 Mo. 16. 

(2) Whether one struck by street¬ 
ear, after being knocked down by bus, 
might have become aware of car*s 
near approach and got ofC track in 
time to avoid Injury had gong been 
sounded was question for jury.—Ber- 
ryman v. People*s Motorbus Co. of St. 
I-ouis, 54 S.W.2d 747, 228 Mo.App. 


1032, certiorari quashed State ex rei. 
St. Louis Public Service Co. v. Beck- 
er, 66 S.W.2d 141, 334 Mo. 115. 

(3) In action for death of six-year 
old child who allegedly saw streetear 
approaching, court could not assume 
as matter of law that sounding of 
gong would have been wholly inefflca- 
cious.—Mobile Liight & Railroad Co. 

V. Xicholas, 167 So. 298, 232 Ala. 213. 

Evidence held Insnffleient to require 
submission to jury 
Tenn.—Clarke v, Tennessee Electric 
Power Co.. 64 S.W’'.2d 203, 16 Tenn. 
App. 256. 

W. Va.—Xiland v. Monongahela West 
Penn Public Service Co., 24 S.E.2d 
83. 

86. Cal.—^White v. Los Angeles Ry, 
Corp., 167 P.2d 530, 73 Cal.App.2d 
720. 

Ga.—Georgia Power Co. v. Gillesple, 
173 S.E. 755, 48 Ga.App. 6S8. 

Mo.—^W’’eishaar v. Kansas City Public 
Service Co., App., 128 S.W^2d 332— 
Lotz V. St. Louis Public Service 
Co., App., 61 S.W.2d 258. 

X. J.—Wood V. Atlantic City & Shore 
R. Co„ 33 A.2d 400, 130 X.J.Law 
401—Devine v. Public Service Co- 
ordlnated Transport, 158 A. 764, 10 
X.XMisc. 274. 

Ohio.—Acker v. Columbus & South¬ 
ern Ohio Elee. Co., App., 60 X.E.2d 
932, 

60 C.J. p 620 note 13. 

Precautions at Crossing or intersec¬ 
tion as question for jury in general 
see infra subdivision g of thls sec- 
tion. 

87. Ala.—Turbeville v. Mobile Light, 
etc., Co., 127 So. 519, 221 Ala. 91. 

60 C.J. p 620 note 14. 

88. Cal. — Carey v, Pacific Gas & 
Electric Co., 242 P. 97, 75 Cal.App. 
129. 

Mo.—Estes V. Kansas City, C, C. & 
St J. Ry. Co., App., 23 S.W.2d 1«, 


reversed on other grounds 43 S.W. 
2d 1040, 329 Mo. 16. 

Xeb.—Moran v. Omaha & C. B. St. Ry. 

Co., 189 N.W. 287, 108 Xeb. 7S8. 
Tenn.—Tapp v. Tennessee Electric 
Power Co., 9 Tenn.App. 632. 

Utah.—Jackson v. Utah Rapid Trans¬ 
it Co., 290 P. 970, 77 Utah 21. 

60 C.J. p 620 note 15. 

89. Cal.—Richardson v. Southern 
Pac. Co., 263 P. 1039, 88 Cal.App. 
64S. 

90. Md.—Crystal v. Baltimore, etc., 
Electric R. Co., 132 A. 629, 150 Md. 
256. 

60 C.J. p 621 note 16. 

Testimony held not merely nega¬ 
tive, but sufficient to take to jury 
question whether car had light w-hen 
automoblle collided therewith.—Kel- 
so V. Philadelphia Rapid Transit Co., 
170 A. 436, 112 Pa.Super. 124. 

91. U.S.—Suili van v. Philadelphia 
Suburban Transp. Co., D.C.Pa., 64 
F.Supp. 545, aflarmed, C.CA«, 154 
F.2d 111. 

Cal.—Powell V. Pacific Elee. Ry. Co., 
216 P.2d 448, 35 Cal.2d 40—Wright 
V. Los Angeles Ry. Corp., 93 P.2d 
135, 14 Cal.2d 16S—Kirk v. Los An¬ 
geles Ry. Corp., 161 P.2d 673, 26 
Cal.2d S33. 164 A.L.R. 1—Wahren- 
brock v. Los Angeles Transit Lines, 
190 P.2d 272, 84 Cal.App.2d 236— 
\Vhite v. Los Angeles Ry. Corp., 
167 P.2d 530, 73 Cal.App.2d 720. 
111.—Chandler v. Chicago Transit Au- 
thonty, 86 X.E.2d 289, 337 Ill.App. 
655—Parthie v. Cummings, 55 X.E. 
2d 402, 323 I11.APP. 296—Edmiers' 
Motor Service v. Cummings, 56 N". 
B.2d 491, 323 Ill.App. 653—Cahill 
V. Cummings. 54 N.E.2d 634, 322 111. 
App. 662—Trust Co. of Chicago v. 
Richardson, 8 X.E.2d 530, 290 111. 
App. 464—^Mahan v. Richardson, 1 
X.E.2d 100, 2S4 Ill.App. 493. 
lowa.—Dunham v. Des Molnes Ry. 
Co.. 35 X.’VV.2d 578, 240 lowa 421. 
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or a Crossing over a railroad track^^ or another 
Street railroad line.^^ Where, however, there is 
no evidence tending to show negligence in the op- 
eration of the car, the question should not be sub- 
mitted to the jury.^^ 

L Approaching Person, Vehicle, or Ammal on 
or near Track 

It Is ordinarily for the Jupy to determine whether a 
person, vehicle, or animal on or near the track was in a 
position of such apparent perii when he or it was, or in 
the exercise of due care should have been, discovered 
by the operator of a streetcar as to call for affirmative 
measures to avoid the accident, and whether reasonable 
care was used to avoid the accident. 

In an action for injuries resulting from the opera- 


tion of a streetcar, it is ordinarily for the jury 
to determine whether or not a person, vehicle, or 
animal on or near the track was in a position of 
such apparent perii, when he or it was, or in the 
exercise of reasonable care should have been, dis¬ 
covered by the operator of the car as to call for 
affirmative measures by such operator to avoid the 
accident,^5 and whether the operator could have 
avoided the accident after he discovered or should 
have discovered such peril,^^ as by slackening speed 
or stopping his car,97 or sounding a warning sig- 
nal,98 and, hence, whether he used reasonable care 
to avoid the accident,^ 9 as whether he gave, or was 
negligent in failing to give, suitable and timely 


Md.—^United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 
Md. 313. 

Minn.—Carlson v. Fredsall, 37 N.W. 
2d 744, 228 Minn. 461—^Flom v. St. 
Paul City Ry. Co., 16 N.W.2d 551, 
218 Minn. 474. 

Mo.—^Molkenbur v. St. Louis Public 
Service Co., 103 S.W.2d 560, 232 
Mo.App. 256—Jenkins v. Springfleld 
Traction Co., 96 S.W.2d 620, 230 Mo. 
App. 1236—Curtis v. Kansas City 
Public Service Co., App., 74 S.'W’.2d 
255. 

N.J.—Wood V. Atlantic City & Shore 
R. Co., 33 A.2d 400, 130 N.J.Law 401 
—^Hughes V. Public Service Coordi- 
nated Transport, 68 A.2d 351, 5 N. 
J. Super. 15. 

N.T.—Loyd V. Third Avenue Rys. Co., 
36 N.T.S.2d 883, 264 App.Div. 568, 
appeal denied 44 N.B.2d 421, 289 N. 
T. 636, afflrmed 48 l^.E.2d 706, 290 
N.T. 602—Capitelli v. Brooklyn & 
Queens Transit Corp., 16 N.Y.S.2d 
44, 258 App.Div. 889. 

Ohio.—^Keller v. City Ry. Co., App., 
84 N.E.2d 69—Eversole v. Seelbach, 
App., 73 N.B.2d 223—^Acker v. Co¬ 
lumbus & Southern Ohio Elee. Co., 
App., 60 N.E.2d 932—Cincinnati St. 
Ry. Co. V. Bartsch, 198 N.E. 636, 50 
Ohio App. 464—Lake Shore Electric 
Ry. Co. V. Rohrbacher, 186 N.E. 507, 
44 Ohio App. 529. 

Pa.—Longden v. Conestoga Transp. 
Co., 169 A. 884, 313 Pa. 561—Schaef- 
fer V. Reading Transit Co., 153 A. 
323, 302 Pa. 220—Shearer v. Pitts- 
burgh Rys. Co., 21 A.2d 482, 146 
Pa.Super. 560—Sonil v. Pittsburgh 
Rys. Co., 186 A. 183, 122 Pa.Super. 
169—Heaver v. Philadelphia Rapid 
Transit Co., 183 A. 110, 120 Pa. 
Super. 520—Taylor v. Philadelphia 
Rapid Transit Co., 163 A. 538, 107 
Pa.Super. 124. 

R.I.—Chagnon v. United Elee. Rys. 
Co., 200 A. 949, 61 R.I. 246, 275— 
Correa v. United Electric Rys. Co., 
171 A. 921, 

Va.—^Virginia Transit Co. v. James, 


49 S.E.2d 285, 188 Va- 135—Vir¬ 
ginia Elee. & Power Co. v. Court- 
ney, 27 S.E.2d 917, 182 Va. 175— 
Virginia Electric & Power Co. v. 
Mitchell, 164 S.E. 800, 159 Va. 856, 
supplemented 167 S.E. 424, 159 Va. 
855. 

60 C.J. p 621 note 18. 

Particular precautions when ap¬ 
proaching crossings or intersec- 
tions: 

Maintaining lookout see supra sub- 
division e of this section. 

Signals and warnings see supra 
subdivision f of this section. 
'Speed of car see supra subdivision 
d of this section. 

92. lowfiL—Carter v. Sioux City 
Service Co., 141 N.W. 26, 160 lowa 
78. 

Mich.—Philip v. Heraty, 97 N.W. 963, 
100 N.W. 186, 135 Mich. 446. 

93. Mo.—McLain v. St. Louis, etc., 
R. Co., 73 S.W. 909, 100 Mo.App. 
374. 

94. Cal.—^Pacheco v. Southern Pac. 
Co., 19 P.2d 251, 129 Cal.App. 610. 

D.C.—^V^ashington Ry. & Electric Co. 
V. Chapman, 65 F.2d 486, 62 App.D. 
C. 140, certiorari denied Chapman 
V. Washington Ry. & Electric Co., 
54 S.Ct. 75, 290 U.S. 661, 78 L.Ed. 
572. 

Md.—^Eisenhower v. Baltimore Trans¬ 
it Co., 59 A.2d 313, 190 Md. 528. 
Pa.—^Ashby v. Philadelphia Transp. 
Co., 52 A,2d 578, 356 Pa, 610—Jones 
V. Pittsburgh Rys. Co., 167 A. 332, 
312 Pa. 450. 

60 C.J. p 621 note 21. 

95. lowa.—Geers v. Des Moines Ry. 
Co., 38 N.W.2d 89, 240 lowa 783. 

Ky.—Louisvllle & I. Ry. Co. v. Pul- 
liam’s Adm’x, 82 S.W.2d 191, 259 
Ky. 82. 

Mass.—Grould v. Boston & M. R. R., 
176 N.E. 807, 276 Mass. 114. 

Pa.—^Lesutis v. Philadelphia Rapid 


Transit Co., 181 A. 796, 120 Pa. 
Super. 63. 

60 C.J. p 610 notes 33, 36, p 611 note 
37, p 622 note 22. 

Maintenance of proper lookout as 
question for Jury see supra subdivi¬ 
sion e of this section. 

96. Mo.—Dingman v. St. Louis Pub¬ 
lic Service Co., App., 52 S.W.2d 584. 

60 C.J. p 622 note 23. 

Avoidability of accident notwith- 
standing contrlbutory negligence as 
jury question see infra § 326. 

97- 111.—^Engelman v. Chicago Trans¬ 
it Authority, 86 N.E.2d 890, 338 
I11.APP. 129. 

Mass.—Gould v. Boston & M. R. R., 
176 N.B. 807, 276 Mass. 114. 

Mo.—^Abemathy v. St. Louis Public 
Service Co., 240 S.W.2d 914—Mur- 
ray v. Kansas City Public Service 
Co., 61 S.W.2d 334—Gay v. Kansas 
City Public Service Co., App., 77 
S.W.2d 133. 

Pa.—Magerko v. West P-enn Rys. Co., 
76 A.2d 618, 366 Pa, 609—Shannon 
V. Philadelphia Rapid Transit Co., 
175 A. 720, 115 Pa.Super. 494. 

60 C.J. p 622 note 24. 

98, lowa.—^Allen v. Des Moines Ry. 
Co., 253 N.W. 143, 218 lowa 286. 

60 C.J. p 622 note 25. 

Negligence in connection with warn¬ 
ings and signals as question for 
jury in general see supra subdivi¬ 
sion f of this section. 

99. Mass.—^Lydon v. Boston Elevat- 
ed Ry., 34 N.E.2d 642, 309 Mass. 
205—Barnes v. Berkshire St. Ry. 
Co.. 183 N.E. 416, 281 Mass, 47. 

Mo.—Schaller v. St Louis Public 
Service Co., 223 S.W.2d 409. 

Ohio.—Ashbrook v. Cleveland Ry. Co., 
App., 34 N.E,2d 992. 

Pa.—0’Connor v. Philadelphia Subur- 
ban Transp. Co., 66 A.2d 818, 362 
Pa. 404. 

Tex.—^Northern Texas Traction Co. v. 
Bruce. Civ.App., 77 S.W.2d 889, er¬ 
ror dismissed. 

60 C.J. p 622 note 26. 
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^varning of the car’s approach l or used, or was at 
fault in failing to use, all reasonable means to con- 
trol or slacken its speed^ or, if necessary, to stop 
it.3 

Thus, if there is Icgally sufficient evidence to go 
to the jury, and it is disputed, or, if undisputed, is 
such that different inferences might be drawn there- 
from, it is a question for the jury as to whether 
or not under the circumstances the defendant com- 
pany was guilty of negligence in running into or 
over a child,"^ or bicycle rider,5 or person workingi 
on the tracks or in the Street;® in crushing a pe- 


destrian between trolley cars traveling in opposite 
directions on parallel tracks;*^ in running into an 
animal® or vehicle® on or near the tracks; or in 
running into and injuring a person or vehicle Cross¬ 
ing the tracks.i® The submission of the question to 
the jury is not requisite or proper, however, where 
there is no evidence which would warrant a finding 
of negligence in failing to observe the injured per¬ 
son, vehicle, or animal, or discover or anticipate 
the perii, before the accident,or no evidence 
tending to show negligence in operating the car or 
in failing to slow or stop it,^- or where the evidence 


1 . Cal.—^Brandenhurg v. Pacific Gas 
& Elee. Co., 169 P.2d 909, 28 Cal. 
2d 282—Simon v. City and County 
of San Francisco, 180 P.2d 393, 79 
Cal.App.2d 590. 

Mo.—Epstein v. Kansas City Public 
Service Co., App„ 78 S.W.2d 534. 
Ohio.—^Wilson v. Peoples Ry. Co., 21 
N.E.2d S60, 135 Ohio St. 547. 

Wis.—Brophy v. Milwaukee Elee. Ry. 
& Transport Co., 30 N.\V.2d 76, 
251 Wis. 558. 

.60 C.J. p 623 note 27. 

•2. U.S.—^Illinois Terminal R. Co. v. 

Feltrop, C.C.AMo., 130 F,2d 9S2. 
‘Cal.—Simon v, City and County of 
San Francisco, 180 P.2d 393, 79 Cal. 
App.2d 590. 

'Mass.—Lydon v. Boston Elevated 
Ry., 34 N.E.2d 642, 309 Mass. 205 
— ^A^Tilte V. Eastern Massachusetts 
St. Ry. Co., 12 N.E.2d 75, 299 Mass. 
70. 

-^ 0 ,—^Wood v. St. Louis Public Serv¬ 
ice Co., 228 S.W.2d 665, 17 A.L.R. 
2d 868. 

—^Katsikas v. Manchester Street 
Ry.. 3 A.2d 821, 90 N.H. 21. 

Pa.—MeCuen v. Philadelphia Rapld 
Transit Co., 23 A.2d 860, 344 Pa. 
112—Hastings v. Northampton 
Transit Co., 100 Pa.Super. 348. 
Wis.—Brophy v. Milwaukee Elee, Ry, 
& Transport Co., 30 N.W.2d 76, 
251 Wis. 558. 

60 C.J. p 623 note 28. 

'3. U.S.—^Illinois Terminal R. Co. v. 

Feltrop, C.C.A.MO.. 130 F.2d 982. 
Cal.—Howard v. Clark, 84 P.2d 629, 
29 Cal.App.2d 374. 

111.—^Lenchard v. Friel, 61 N.E.2d 768, 
326 IlhApp. 461. 

'Mass.—^Landrigan v. Metropolitan 
Transit Authority, 105 N'.E.2d 849. 
jjo.—^Wood V. St. Louis Public Serv¬ 
ice Co., 246 S.W.2d 807—Wood v. 
St. Louis Public Service Co., 228 S. 
W.2d 665, 17 A,L.R.2d 868—^Baldwin 
V. Kansas City Public Service Co., 
210 S.W.2d 115, 240 Mo.App. 527— 
Millhouser v. Kansas City Public 
Service Co., App., 71 S.W.2d 160. 
•Ohio.—^^'ilson v. Peoples Ry. Co., 21 
N.E.2d 860, 135 Ohio St 547. 


Pa.—^Hamley v. Pittsburgh Rys. Co., 
28 A.2d 911, 345 Pa. 380—Dick v. 
West Penn Rys. Co., 33 A.2d 792, 
153 Pa.Super. 281. 

60 C.J. p 623 note 29. 

4. Cal.—Gackstetter v. Market St. 
Ry. Co., 20 P.2d 93, 130 Cal.App. 
316. 

111.—Spencer v. Chicago City Ry. Co., 
7 X.E.2d 862. 366 111. 120. 

Mass.—Martin v. Union St. Ry. Co., 
178 X.E. 734, 277 Mass. 369. 
Minn.—^Deach v. St. Paul City Ry. Co., 
9 X.W.2d 735, 215 Minn. 171. 

Mo.—Petty V. Kansas City Public 
Service Co., 191 S.W.2d 653, 354 
Mo. 823—Spencer v. St. Louis 
Transit Co., 121 S.W. 108, 222 Mo. 
310. 

X.H.—^Katsikas v. Manchester Street 
Ry., 3 A.2d 821, 90 X.H. 21. 

X.J.—Dunlop V. Public Service Co- 
ordinated Transport 4 A.2d 683, 122 
X.J.Law 226. 

X.T.—Coleman v. Brooklyn & Queens 
Transit Corp., 298 N.T.S. 513, 252 
App.Div. 215. 

Ohio.—-Wilson v. Peoples Ry. Co., 21 
X.E.2d 860, 135 Ohio St 547. 

Pa,—Magerko v. West Penn Rys. Co., 
76 A.2d 618, 365 Pa. 609—Rex v. 
Lehigh Valley Transit Co., 199 A. 
324, 330 Pa- 275—Dick v. West 
Penn Rys. Co.. 33 A.2d 792, 153 Pa. 
Super. 281. 

60 C.J, p 612 note 57. 

5. Wis.—^Brophy v. Milwaukee Elee. 
Ry. & Transport Co., 30 X.W,2d 
76, 251 Wis. 558. 

60 C.J. p 610 note 35, p 612 note 59. 

6. Minn.—^Peterson v. Minneapolis 
St Ry. Co., 53 X.W.2d 817—Peter- 
son v. Minneapolis St, Ry. Co., 279 
X.W. 588, 202 Minn. 630. 

60 C.J, p 610 note 34, p 612 note 59. 

7. N.J.—Rizzolo V. Public Service 
Coordinated Transport, 166 A. 456, 
111 N.J.Law 107. 

8. N.J.—^Hanley v. North Jersey St. 
R. Co., 47 A. 630, 65 X.J.Law 
447. 

60 O.J. p 610 note 36, p 611 note 37, 
p 612 note 60. 


9- Mo.—^Hughes v. St. Louis Public 
Service Co., App., 251 S.W.2d 360. 
Pa.—Hinton v. Pittsburgh Rys. Co., 
59 A.2d 151, 359 Pa. 381. 

60 C.J. p 611 note 37, p 613 note 61. 

10. 111.—Murphy v. Friel, 66 X,E.2d 
450, 328 IlLApp. 5S6. 

Mass.—^De Angelis v. Boston Elevat¬ 
ed Ry. Co., 23 X.E.2d S59, 304 Mass. 
461. 

Mich.—Pampu v. City of Detroit, 24 
X.W.2d oSS, 315 Mich. 618. 

X.Y.—Cosentino v. Brooklyn & 
Queens Transit Corp., 4 X.T.S.2d 
625, 254 App.Div. 763. 

Pa.—Sexauer v. Pittsburgh Rys. Co., 
157 A. 603, 305 Pa. 319—Turner v. 
Philadelphia Rapid Transit Co., 170 
A. 382. 111 Pa.Super. 439. 

Tex.—^Xorthern Texas Traction Co. 
V. Bruce, Clv.App., 77 S.W.2d 8 89, 
error dismissed. 

60 C.J. p 613 note 62. 

11. Ohio.—^Xelis v. Community Trac¬ 
tion Co., 4 X.E.2d 399, 53 Ohio App. 
1S4. 

Wash.—^Armstrong v. Spokane Unit¬ 
ed Rys., 78 P.2d 176, 194 Wash. 353. 
W.Va.—Goff V. City Lines of West 
Virginia, 43 S.E.2d 800, 130 W.Va. 
220 . 

60 C.J. p 624 note 30. 

12. D.C.—Landfalr v. Capital Trans¬ 
it Co., 165 P.2d 255, 83 U.S..A.pp. 
D.C. €0—Capital Transit Co. v. 
Gamble, 160 F.2d 283, 82 U.S,App. 
D.C. 57. 

Ohio.—^Nelis t. Community Traction 
Go., 4 X.E.2d 399, 53 Ohio App. 184. 
Wash.—^Armstrong v. Spokane Unit¬ 
ed Rys., 78 P.2d 176, 194 Wash. 353. 
W.Va.—Goff V. City Lines of West 
Virginia, 43 S.E.2d 800, 130 W.Va. 
220 . 

60 C.J. p 624 note 31. 

Evidence held to reanire dizecied 
verdict lor defendant 
Mass.—0'Leary v. Boston Elevated 
Ry. Co., 194 X.E. 131, 289 Mass. 
273. 
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as to care or negligence is undisputed and the infer- | 
ence to be drawn therefrom is ciear and certain.^^ 
What constitutas due care under the circumstances 
is a question of law.^^ 

Animal frigJitcned hy car. In an action for in¬ 
juries resulting from a horse or other animal be- 
coming frightened at the operation of a streetcar, 
where the evidence is in conflict or is such that 
different inferences might reasonably be drawn 
therefrom, it is for the jury to determine whether 
or not the Street railroad company operating the car 
was negligent in respect o£ the particular act or 
omission which caused the fright»^5 and whether the 
operator of the car saw or should have seen the 
perii caused by the animaVs fright,^® and thereafter 
exercised proper care to avert the threatened in- 
jury,i* as whether he should have stopped the 
car.is The matter should not be submitted to the 
jur>% however, where there is no evidence tending 
to show negligence in the operation of the car^® 
or failure to use due care after discovering the 
fright of the animal or the threatened danger there¬ 
from,-0 or where but one conclusion as to negligence 
may reasonably be drawn from the evidence.-^ 

L Approaching or Passing Other Cais 

It is ordinarily for the jury to determine whether the 
persons in charge of one car. In approaching or passing 
another, exercised due care or were gullty of negtigence. 

In an action for injuries resulting from the opera¬ 
tion of a Street railroad, it is ordinarily for the 
jury to determine whether the persons in charge of 
one car, in approaching or passing another, exer¬ 
cised due care or were guilty of negligence under 


the circumstances then existing.22 Thus, if there 
is legally sufficient evidence to go to the jury, and 
it is disputed, or, if undisputed, is such that different 
inferences might be drawn therefrom, it is a ques¬ 
tion for the jury as to whether or not, under the 
circumstances, the defendant company was guilty 
qf negligence in running into, or over, a person 
emerging from behind a passing or standing car 
or vehicle.-^ 

j. IncompetezLcy of MotormaJi 

The questions of the Incompetency of the operator of 
the streetcar, the company's knowledge thereof, and Its 
want of due care in employing or retaining him should 
not be submitted to the Jury in the absence of evidence. 

The question of the incompetency of the motor- 
man should not be submitted to the jury w’here there 
is no evidence, in an action for injuries resulting 
from the opration of a streetcar, sufficient to show 
any such incompetency-^ or any knowledge on the 
part of the Street railroad company of his incom¬ 
petency, or want of due care in employing or re¬ 
taining him.25 

k. Acts in Emergencies; Mistakes of Judgment 

It is ordinarily for the trier of facts to determine 
whether there was negligence in respect of an act done or 
omitted in an emergency, or a mistake of judgment. 

In an action for injuries growing out of the op¬ 
eration or management of a Street railroad, it is 
ordinarily for the jury or trier of facts to deter¬ 
mine whether or not the Street railroad company 
or its ser^^ant or employee \vas negligent in respect 
of an act done or omitted in an emergency,-® or 
a mistake of judgment.27 


13. Ala.—^Randle v. Birmingham R., 
etc., Co., 48 So. 114. 158 Ala. 532. 
Ky.—Kentucky Traction, etc., Co. v. 
Wnght. 1S2 S.W. 604. 168 Ky. 493. 

14« Ala.—McKinney v. Birmingham 
Elee. Co.. 193 So. 139, 23S Aia. ■627. 

15. Xeb.—Gross v. Omaha & C. B. 
St. R. Co., 147 X.W. 1121, 96 Xeb. 
390, Ii.R.A.l915A 742. 

60 C.J. p 624 note 33. 

16. Xeb.—Gross v. Omaha & C. B. 
St. R. Co., supra. 

60 C.J. p 624 note 34. 

17. Xeb.—Gross v, Omaha & C. B. 
St. R. Co., supra. 

60 C.J. p 624 note 35. 

18 . Xeb.—Gross v. Omaha & d B. 
St. R. Co., supra. 

60 C.J. p 624 note 36. 

19. X.T. — ^Hoag V. South Dover Mar- 


1 ble Co., 85 X.E. 667, 192 X.T. 412, 
I 21 L.R,A.,X.S., 283, 

I 60 C.J. p 625 note 37. 

20. Mass.—Hansen v. Fitchburg & L, 
St. Ry. Co., 109 X.E, SI 3, 222 llass. 
116—0'Brien v. Blue Hill St. R. 
Co., 71 X.E. 951, 1S6 Mass. 446. 

21. Pa.—Smith v. Holmesburg, etc., 
Electric R. Co., 41 A. 479, 187 Pa. 
451. 

60 C.J, p 625 note 39, 

22. Minn.—LeVasseur v. Minneapo- 
lis St. Ry. Co.. 21 X.W.2d 522. 221 
Minn. 205. 

60 C.J. p 625 note 40. 

23. X.J.—Consolidated Traction Co. 
V. Scott, 34 A, 1094, 58 X.J.Law 
682, 55 Am.S.R. 620, 33 L..R.A. 122. 

60 C.J. p 613 note 63. 

24« lowa.—Guy v. Des Moines City 
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Ry. Co., 180 X.W. 294, 191 lowa 
302, 

60 C.J. p 625 note 41. 

25. Ala.—^Alabama City, G. & A. Ry. 
Co. V. Bessiere, 66 So. 805, 190 Ala. 
59. 


28. Minn.—^Xees v. Minneapolis St- 
Ry. Co., 16 X.W.2d 758, 218 Minn. 
532. 

X.H.—Giguere v. Boston & M. R, R.« 

167 A. 561, se X.H. 294. 

X.J.—U-Drive-It Co. v. Public Serv¬ 
ice Coordinated Transport, 154 A. 
197, 9 X.J.Misc. 388. 

X.T.—Kelly v. Murray. 12 X.T.S.2d 
696, 257 App.Div. 863. 

60 C.J. p 625 note 43. 

27. Ala.—Alabama City, G. & A. Ry. 

Co. V. Lee, 76 So. 908, 200 Ala. 550. 
X.T.—^Koster v. Coney Island & B. R. 
Co., 151 X.T.S. 56, 165 App.Div. 224. 
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§ 325. - Contributory Negligence 

a. Tn general 

b. Collision with strectcar 

c. Looking and listening 

d. Avoidance of injury from defect or 

obstruction in Street 

e. Children and persons under disability 

f. Acts in emergencies 

a. In General 

The question of negtigence on the part of one Injured 
as a resuit of the management or operatiori of a Street 
railroad is primarily for the Jury in an action for such in¬ 
juries. 

The question of negligence on the part of one 
injured as a resuit of the management or operation 
of a Street railroad is primarily for the jur>', in 
an action for such injuries, to be determined from 
the facts of the particular case;-^ and so, where 
the evidence is sufficient to justify a finding of such 
negligence or its absence, and the facts are in dis- 
pute, or if undisputed are such that more than one 
inference may reasonably be drawm therefrom, the 
question should be submitted to the jury,-^ and 
should not be disposed of by the court, by a dis- 
missal^o or nonsuit,^! or by directing a verdict.32 

The question whether or not the injured person 


was guilt>' of negligence contributing to his injuries 
is one of law for the court, and should not be sub¬ 
mitted to the jury, however, where the evidence is 
insufficient to support a finding of contributor>’ neg¬ 
ligence,^3 or, in those jurisdictions in which plain- 
tiff has the burden of proving due care, where the 
evidence is insufficient to show freedom from con¬ 
tributory ncgligencejS-* or where it is undisputed 
and such that reasonable minds can arrive at but 
one conclusion therefrom,35 but should be disposed 
of by the court by dismissal or nonsuit,^^ or by the 
direction of a verdict,^" except as other evidence 
may make the case proper to go to the jury on the 
question of last ciear chance, as discussed infra § 
326. 

b. Collision with Streetcar 

In an action for injuries to a person, or to hfs animal 
or vehicle, by being struck by a streetcar, it is ordinarily 
for the Jury to determine whether such person exercised 
due care or was guilty of contributory negligence under 
the existing circumstances. 

In an action for injuries to a person, or to his 
animal or vehicle, by being struck by a streetcar, 
it is ordinarily for the jury on conflicting evidence 
to determine whether such person exercised due 
care or was guilty of contributor>' negligence, under 
the circumstances existing at the time and place of 
the accident.38 


38, U.S.—Morrison v. City of De- 
troit, C.C.A,Mich.. 140 F.2d 625. 

Pa.—Boliver v. City of Philadelphia, 
9 A.2d 193, 137 Pa.Super. 437, 

60 C.J. p 625 note 45. 

Xnferences favorablo to plaintilTs 
caso 

The question of contributory neg¬ 
ligence of pedestnan killed by street¬ 
car must be considered in the light 
of ali the Inferences favorable to 
plaintlff's case that may be fairly 
deduced from the evidence.—Balti¬ 
more Transit Co. v. State for Use of 
Castranda, 71 A.2d 442, 194 Md. 421. 

39. Cal.—Bryant v. Market St. Ry. 
Co., App., 158 P.2d 18, reheard 163 
P.2d 33, 71 Cal.App.2d 508—Bryant 
V. Market St. Ry. Co., 163 P.2d 33, 
71 Cal.App.2d 508—Bate v. Los An- 
geles Ry. Corp., 86 P.2d 856, 30 Cal. 
App.2d 604. 

llh—Kuenazkes v. Chicago Transit 
Authority, 89 N.E.2d 427, 339 111. 
App. 249. 

Mass.—^Barnes v. Berkshire St Ry. 

Co., 183 X.R 416, 281 Mass. 47. 
Pa.—Kazan v. Wllkes-Barre Ry. 
Corp., 32 A.2d 32, 347 Pa. 232— 
Culver V. Lehigh Valley Transit 
Co., 18$ A. 70. 322 Pa. 503—Long- 
den V. Conestoga Transp. Co., 169 


A. 884, 313 Pa. 561—Turner v. Phil¬ 
adelphia Rapid Transit Co., 100 
Pa,Super. 291—Gutkowski v, Wil- 
kes-Barre Ry, Corp., Com.Pl., 37 
Luz.Leg.Reg. 231. 

Wash.—Peizer v. City of Seattle, 24 
P.2d 444, 174 Wash. 95. 

60 C.J. p 625 note 46. 

30. N.T.—G’Sell V. Metropolitan St 
R. Co., 71 X.y.S. 1020. 35 Misc, 387. 

31. Pa.—^Raulston v. Philadelphia 
Traction Co., 13 Pa.Super. 412. 

32. R.I.—Quinn v. Rhode Island Co., 
67 A. 364. 

60 C.J. p 625 note 49. 

33. Mass.—Dooley v. Greenfield, etc., 
St, R. Co.. 68 X.E. 203, 184 Mass. 
204. 

34. Mass.—McManus v. Boston Ele- 
vated R.. 103 X.E. 301, 216 Mass. 
191. 

X.Y.—Lamb v. Union Ry. Co. of New 
York City. 88 X.E. 371, 195 X.Y. 
260. 

Burden of proof as to contributory 
negligence see supra § 307. 

35. Mo.—Pettyjohn v. Kansas City 
Public Service Co.. 188 S.\V.2d 650, 
354 Mo. 79—Diei v. St. Louis Pub¬ 


lic Service Co., 192 S.W.2d 608, 23S 
Mo.App. 1046. 

60 C.J. p 626 notes 53, 54. 

36. Pa,—Mease v. United Traction 
Co,. 57 A. 820, 20S Pa. 434. 

60 C.J. p 627 note 55. 

37- Ohio.—Schaefer v. Cincinnati St 
Ry. Co., 62 X.E.2d 102, 75 Ohio App- 
288. 

60 C.J. p 627 note 56. 

38. U.S.—Sullivan v. Philadelphia 
Suburban Transp. Co., D.C.Pa.. 64 
P.Supp. 845. affirmed, C.C.A.. 154 
P.2d 111. 

Ala.—McKlnney v. Birmingham Elee. 
Co., 193 So. 139. 23S Ala. 627—Har- 
rison v. Mobile Light & Railroad 
Co., 171 So. 742, 233 Ala. 393. 

Cal,—Simon v. City and County of 
San Prancisco, ISO P.2d 393, 79 Cal. 
App.2d 590—Smcklin v. Rosemeyer, 
126 P.2d 665. 52 Cal.App.2d 55S— 
Paulos v. Market St. Ry. Co., 2S 
P.2d 94, 136 Cal..^pp. 163. 

Conn.—Hoyt w Connecticut Co., 139 
A. 647, 107 Conn. 160. 

111.—Cahill v. Cummings, 54 X.E.2d 
634, 322 Ill.App. 662—Zator v. 

Cummings, 42 X.E.2d 858, 315 111. 
App. 210—Hili V, Richardson, 281 
Ill.App. 75. 


S3 C.J.S.—32 
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The general nile that contributory neg^lig^ence is j Crossing or attempting to cross the track or the 
ordinari^y a question for the jury to determinc ap- ; Street in which it ^vas laid;"^*^ and thus it is for the 
plies in the case of one working in the street,*^^ or [ jury to dctermine whcther he was negligent in at- 


lowa.—Blowers v. Waterloo, Cedar f Leg.J. r)Sr>, afTirmed 36 A,2d SIS, I 

Falis & Northern Ry. Co., 8 XAV. ! 349 Ta. 159. | 

2d 751. 2.33 lowa 25S—Deilin^r v. R-I-—Pt?rra v. United Electric Rys. | 

Des Moines Ry. Co.. 251 N.W. 622, Co., 155 A. 66S, 52 R.I. 7. j 

Tex.—EI Paso Electric Co. v. Hed- , 


rick, Com.App.. 6o S.’\V.2d 761— 
Houston Electric Co. v. Settle, Civ. j 
App., 51 S.W.2d 648. error dis- 
missed. 

Utah.—Earlow v. Utah Light & Trac- 
tion Co., 29S P. 386, 77 Utah 556. 

Wash.—Smith v. City of Seattle, 35 
P.2d 27, 17S Wash. 477—Lamoreaux 
V. Tacoma Ry. & Power Co., 2S P. 
2d 1019, 176 Wash. 307—Peizer v. 
City of Seattle. 24 P.2d 444, 174 
Wash. 95. 


217 lowa 6^7. 

Kan.—Leonard v. Kansas City Public ; 

Service Co., 2u4 P.2d 7C0, 167 Kan. ' 

51. I 

Mass.—^White v. Eastern Massachu- | 
setts St. Ry. Oo.. 12 X.E.2d 75. 1 
299 Mass. 70—Weir v. Boston Ele- 
vated Ry.. 1S5 NE. 923, 2S3 Mass.. 

41—Gouid V. Boston & M. R. R., l^l I 
N.E. 449, 252 Mass. 160—Gouid v. j 
Boston & M. R. R., 176 X.E. SuT. 276 j 
Mass. 114. I 

Minn.—Solbergr v. Minneapolis St. Ry. i 

Co., 7 N.W.2d 926, 214 Mmn. 274— j 60 C.J. p 627 note 58. 

Tien Tsianff v. Minneapolis St. Ry. j Contributory negligence of children 
Co., 4 N.W.2d 630, 213 Mmn. 21— j and persons under disability as 
Elkins V. Minneapolis St. Ry. Co.. question for jury see infra subdi- 
270 N.W. 914, 199 Mmn. 63. Vision e of ihis section. 

lIa-Rozno«-^3ki V Ea^t st. Louis Ry occnpant. of omergeney 

Co., App.. SI S.\V.2d 969—Flynn v. ■ pellicies 

! ‘IJ Amhulance driver.—Rogers v. 
S.Ti\,.d SSo. „ „ ' Minneapolis St. Ry. Co., 16 X.lV.2d 

51«. 21S Minn. 434. 

49 A. o2S, 66 N.J.Law 336—Hanley . 

V. North Jersey St. R, Co., 47 A. Fireman, -oa 

630. 65 X.J.Law 447—Reinheimer v. , Cal.—Howard v. Clark. S4 P.2d s29. 


Atlantic City & Shore R. Co., 1S4 A. i 
213, 14 X.J.Misc, 253. I 

N.y.—Mead v. Louer, 23 X.T.S.2d ; 
249, 260 App.Div. 963, reversed on 
other grounds 33 X E,2d 534, 255 X. 
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' 60 C.J. p 610 note 34-p 628 note 59. 
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tempting to cross in front of a car which he saw safcty ahcad of and, Hkewise, whether he was 
approachingf, or in assuming that he could cross in neg^ligent in attempting' to cross in front of a 


46S—Powers v. St. Louis Transit' 
Co., 100 S.%V. 655. 202 Mo. 267—| 
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6U C.J. p 610 notes 33, 36-p 62S note i 

60. j 

Crossing without lookmg or listening 
see infra subdivision c of this sec- ! 
tion. j 
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Fedestriaa czushed between passlng 
cars 
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ing in opposite directions, on parallel 
tracks, evidence as to decedenfs eon- 
tributory negligence was for jury.— 
Rizzoio V. Public Service Coord.nated 
Transport, 166 A. 456, 111 N.J.Law 
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Mun.App, 35 A.2d 183. 
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119, 345 Ill.App. 604—King v. Chi- 
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751, 339 Ill.App. 276—Klooster v. 
Priel, 75 N.E 2d 773, 332 Ill.App. 
652—Lampkin v. Friel, 67 N.E.2d 
894, S29 Ill.App, 273—Pabis v. 

Friel, 66 N.E.2d 471. 32S 111 App. 
5S3—Caiiill V. Cummings, 54 N.E. 
2d 634. 322 Ill.App. 662— Sch.ro v. 
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Ind.—Indianapolis Rys. v. Boyd, 53 
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Co. 92 A.2d 185. 371 Pa. 540—Hetz- 
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A.2d 533, 365 Pa. 3Gt»—Van Note v. 
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Co.. 188 A. 106. 324 Pa. 340—Valen- 
tme V. Philadelphia Transp. Co., 
76 A.2d 471, 167 Pa.Super. 592— 
Hoffman v. George. 38 A.2d 504. 
155 Pa.Surtr. 5f‘l—Swiliey v. Phil¬ 
adelphia Transp. Co., 34 A.2d 270, 
153 Pa.Super. 467—Shearer v. 
Pittsburgh P.ys. Co, 21 A.2d 4S2. 
145 Pa.Super. 560—Brungo v. Pitts¬ 
burgh Rys. Co., 200 A. 893, 132 Pa. 
Super. 414—Lesutis v. Philadelphia 
Rapid Transit Co.. 181 A. 796, 120 
Pa.Super. 63—Shannon v. Philadel¬ 
phia Rapid Transit Co.. 175 A. 720. 
115 Pa.Super. 494—Dowbenko v. 
Philadelphia Transp. Co., 63 Pa. 
Dist. & Co. 5o2—Hetzlein v. Johns¬ 
town Traction Co., Com.Pl., 15 
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R.I.—Payne v. United Elee. Rys. 
Co., 65 A.2d 713, 75 R.I. 281—Chag- 
non V. United E!ec. Rys. Co., 200 
A. 949. 61 R.I. 246, 275. 

Va.—Virgmia E’ec. & Power Co. v. 

Wright, 196 S.E. 580. 17u Va. 442. 
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60 C.J. P 629 note 61. 

Statements &ot ln.coxLsistexLt as mat- 
ter of law 

AutomobilisCs statement in deposi- 
tion that he did not see streetear at 
any time before collision and his 
testimony at trial that he saw street¬ 
ear ten feet away when he was four 
or flve feet from traek. and addition- 
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btanding car which was suddenly moved,'*- or in 
Crossing behind a standing or passing car or 
vehicle, whcreby he was struck by an approaching 
car,*5 or in Crossing the track at a place where it 
or the Street was defective,**^ or paiising on or near 
the track w^hile Crossing the Street.^® 

The general rule that contributor}- negligence is ? 
ordinariiy a qiiestion for the jur>’ applies also in the j 
case of one travcling on or along the track,or | 


standing close to or on the track,or permitting his 
horse or vehicle to stand near the track,or fail- 
ing to turn his vehicle out or away from the track 
in such manner as to avoid being struck by an ap¬ 
proaching car,'*® or riding or driving a spirited or 
resti ve horse in a Street in which the Street railroad 
was opcrated,^® or failing to get out of or aw'ay 
from a vehicle when danger threatened.^^ 

Similarly, questions for the jury include whether 


al teatimony that, when he went 
upon track, streetcar was tw^o, three, 
four, or flve feet away, were not in- 
consistent as matter of !aw.—Cun- 
ningham v. Kansas City Public Serv¬ 
ice Co., 77 S.W.IM 161, iil*9 Mo.App. 
174. 

42* Cal.—Kirk v. Los Angeles Ry. 
Corp., 161 P.2d 673, 36 Cal.Sd S33. 
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Ry. Corp., 146 P.2d 941, 63 Cal.App. 
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Ry. Co., 115 P.2d 5&S, 46 Cal.App. 
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lowa.—^W’right v. Des Moines Ry. Co., 
1 XAV.2d 259, 231 lowa 410. 

Minn.—^Drow-n v. :iIinneapoIis St. Ry. 
Co., 277 X.W. 423, 2u2 Mmn. 66— 
Drown v, Minneapolis St. Ry. Co., 
271 X.W. 5S6, 199 Minn. 193. 
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Queens Transit Corp., 31 N.T.S.2d 
168. 263 App.Div. 43. 

R.I.—^Duffy V. United Elee. Rys, Co., 
156 A. 596, 56 R.I. 450. 
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49 S.E.2d 2S5, 1S5 Va. 133~Virginia 
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AdmY, 163 S.E. 329, 15S Va. 421. 

60 C.J. p 631 note 62. 

43. Minn.—LeVasseur v. Minneapo¬ 
lis St. Ry. Co.. 21 N.W.2d 522, 221 
Minn. 205. 

60 C.J. P 631 note 63. 

44. Mich.—^Axford v. Detroit United 
Ry.. 18S XAV. 294, 21S Mlch. 514. 

Mo.—Smith v. Union R. Co., 61 Mo. 
5S8. 

Care to avoid in jury from defect or 
obstruction in Street as Jury ques- 
lion in general see infra subdivi- 
sion d of this section. 

45. Mich.—Pampu v. City of De¬ 
troit 24 X.'VV.2d 5&S. 315 Mich. 618. 

Mo.—Spencer v. Kansas City Public 
Service Co., App., 250 S.W.Jd 1S7, 
Ohio.—Feldhaus v. City Ry. Co., 
App., 45 X.E.2d S02—Sallee v. Cin¬ 
cinnati Street Ry. Co., 176 X.E. 
127, 38 Ohio App. 450. 

60 C.J. p 631 note 65. 

46. Ark.—Capital Transp. Co. v. 
Carter, 161 S.W.2d 746, 204 Ark. 
295. 

Cal.—Bailey v. Harket St Ry. Co., 
40 P.2d 281, 3 Cal,App.2d 525. 


Fla.—Miami Beach Ry. Co. v. Dohme, 
179 So. 166, 131 Fla. 171. 

Iow'a.—Westergard v. Des Moines 
Ry. Co., 52 X.W.2d 39—Geers v. 
Des Moines Ry. Co., 38 X.W.2d 89, 
240 lowa 783. 

Kan.—Jewel Tea Co. v. Kansas City 
Public Service Co., 32 P.2d 200. 139 
Kan. 568. 

Mass.—WTiite v. Eastern Massachu- 
setts St. Ry. Co., 12 X.E.2d 75. 299 
Mass. 70—^Diamato v. Eastern 
Massachusetts St. Ry. Co., 6 X.E. 
2d 391, 296 Mass. 476—Finn v. 
Eastern Massachusetts St. Ry. Co., 
ISl X.E. 127. 279 Mass. 196—Guay 
V. Eastern Massachusetts St Ry. 
Co., 177 X.E. 890. 277 Mass. 133. 
Mich,—^Murray v. City of Detroit, 42 
X.W.ed 7S2. 327 Mich. 679. 

Minn.—Holt v. St Paul City Ry, Co., 
252 X.W. 76. 190 Minn. 441. 

Mo.—Manzella v. St. Louis Public 
Service Co., App., 202 S.W.2d 567— 
Knight V. Kansas City Public 
Service Co., App., 49 S.W.2d 1074. 
Xeb.—Wiegand v. Lincoln Traetion 
Co.. 236 X.W. ISS, 121 Xeb. 130. 
X.J.—Higbee v. Atlantic City & 
Shore R. Co., 32 A.2d 5S7, 130 X.J. 
Law 252, 

X.T.—Ziegler v. International Ry. 
Co., 250 X.Y.S. 115, 232 App.Div. 
563. 

Ohio.—Childe v. Cincinnati St Ry. 
Co., 74 X,E.2d 436, 50 Ohio App. 
128. 

Or.—Kirkley v. Portland Electric 
Power Co., 298 P, 237, 136 Or. 421. 
Pa,—^Hinton v. Pittsburgh Rys. Co., 
59 A.2d 151, 359 Pa. 351—Steffen- 
son V. Lehigh Valley Transit Co., 
64 A,2d 785, 361 Pa. 317—Perry v. 
Pittsburgh Rys. Co., 55 A.2d 354, 
357 Pa, 60S—Graheck \\ Pitts¬ 
burgh Rys. Co., 1S5 A- 641, 322 Pa, 
336—Koren v. George, 48 A.2d 139, 
159 Pa-Super. 1S2—Bockstoce v. 
Pittsburgh Rys. Co., 48 A.2d 126, 
159 Pa,Super. 237—Powell v. Pitts¬ 
burgh Rys. Co., 168 A. 369, 110 Pa. 
Super. 265. 

S.C.—^\Vorrell v, South Carolina 
Power Co., 195 S,E. 638, 186 S.C. 
306. 

Wash.—Peizer v. City of Seattle, 24 
P.2d 444. 174 Wash. 95—Smith v. 
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City of Seattle, 19 P.2d 662, 172 
■Wash. 66. 

60 C.J. p 610 notes 33, 35, 36, p 631 
note 66. 

47. Cal. — ^Brandenburg ▼. Pacific 
Gas & Elee. Co., 169 P.2d 909, 28 
Cal.2d 2S2—Lolli v. Market St Ry. 
Co., 110 P.2d 436, 43 Cal.App.2d 
166. 

Mo.—Maher v. St. Louis Public Serv¬ 
ice Co., App., 53 S.'W.2d 1099. 

Pa.—Guca v. Pittsburgh Rys. Co., 80 
A.2d 779, 367 Pa. 579. 

60 C.J. p 610 note 33, p 611 note 37, 
p 632 note 67. 

48. Md.—Beck v. Baltlmore Transit 
Co., 58 A.2d 909, 190 Md. 506. 

Pa.—Lukaszewucz v. Pittsburgh Rys. 
Co., 73 A.2d 400, 365 Pa. 29—Rieck- 
McJunkin Dairy Co, v, George, 56 
A.2d 261, 162 Pa.Super. 132. 

60 C.J. p 632 note 68. 

49. lowa.—Geers v. Des Moines Ry. 
Co., 38 X.W.2d 89, 240 lowa 783. 

Minn.—Elkins v. Minneapolis St. Ry. 

Co., 270 X.W. 914, 199 Minn. 63. 
Mo.—^Vi"ood V. St. Louis Public Serv¬ 
ice Co., 246 S.'VV.2d 807, 362 Mo. 
1103. 

Ohio.—Gearhart v. Columbus Ry.. 
Power & Light Co., 29 X.E.2d 621, 
65 Ohio App. 225. 
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VTest Penn Public Service Co., 21 
S.E.2d 148, 124 W.Va. 504. 

60 C.J. p 632 note 69. 

50. Mass.—^Benjamin v. Holyoke St. 
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60 C.J. p 632 note 70. 
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or not an occupant of a vehicle driven by another 
exercised proper care and precaution for his own 
protection,*^- and whether or not the negligence of 
such driver was imputable to him.53 

The question becomes one of law for the court. 
however, and shouid not be submitted to the jury, 
but shouid be disposed of by a nonsuit or directed 
verdict, where the burden is on plaintift to show due 
care and the evidence thereof is insufficienti^ or 
purely conjectural,»® or where the evidence of con- 
tributory negligence is ciear and such that but one 
conclusion may reasonably be drawn therefrom,i® 
unless there is other evidence calling for submission 


of the case to the jury on the question of last ciear 
chance, as discussed infra § 326. 

c. Looking and Listening 

It is ordinarily for the Jury to determine whether one 
injured by the operation of a Street car exercised proper 
care under the existing circumstances as to looking or 
listening for the car, or was negligent in that respect. 

It is ordinarily for the jury, in an action for in¬ 
juries to a person or his animal or vehicle result- 
ing from the operation of a streetcar, to determine 
whether such person exercised proper care and pre¬ 
caution, under the circumstances existing at the time 
and place of the accident, as to looking or listening 
for the car, or was negligent in that respect.^* 


52. Cal.—Silva v. Market St. Ry. Co., 
123 P.2d 904, 50 Cal.App.2d 796. 
111.—Hill V. Richardson, 2S1 Ill.App. 
75. 

Md.—Baltimore Transit Co. v. State, 
to Use of Schriefer, 40 A-2d 678, 
1S4 Md. 250. 

Mass.—Marturano v. Eastern Massa- 
chusetts St. Ry. Co., 27 X.E.2d 9S9. 
306 Mass. 231. 

Mo.—Hartingr v. East St. Louis Ry. 
Co., 84 S.W.2d 914—Roznowski v. 
East St. Louis Ry. Co., App., SI 
S.W.2d 969—Smith v. St. Louis & 
A. Ry. Co., App., 50 S.W\2d 666— 
Corbin v. Kansas City, C. C. & St 
J. Ry. Co., App., 41 S.W.2d 832. 
Ohio.—Langdon v. Cincinnati St. Ry. 
Co., 62 X.E.2d 3S0. 75 Ohio App. 
4S2. 

Or.—^Holzhauser v. Portland Traction 
Co., 169 P.2d 127, 178 Or. 607. 

Pa.—Carden v. Philadelphia Transp. 
Co., 41 A.2d 667, 351 Pa. 407—Sieg- 
fried v. Lehigh Valley Transit Co., 
6 A.2d 97, 334 Pa. 346—Sexauer v, 
Pittsburgh Rys. Co., 157 A. 603, 
305 Pa. 319—Ward v. Philadelphia 
Rapid Transit Co., 177 A. 485, 117 
Pa. Super. 120. 

R.I.—Ari ia v. United Elee. Rys. Co., 
13 A.2d 242, 64 R.I. 462. 

Tex.—Texas Interurban Ry. v. 
Hughes, Civ.App., 34 S.W.2d 1103, 
afRrmed Texas Interurban Ry. Co. 
V. Hughes. Com.App., 53 S.W.2d 
448. 

Va.—Virginia Electric & Power Co. 

V. Holtz, 174 S.E. 870, 162 Va. 663. 
Wash.—Dye v. City of Seattle, 24 P. 

2d 67, 173 Wash, 515. 

60 C.J. p 632 note 72. 

Xegligence in emergency or sudden 
perii as jury question In general 
see infra subdivision i of this sec- 
tion. 

Xntoxloation of driver 

(1) Weight of testimony concern- 
ing intoxication of driver of automo- 
bile colliding wlth streetcar with re- 
sulting injuries to guest. and flndings 
thereon, were matters that could be 


determined only by jur>'.—Billings- 
ley V. Kansas City Public Service 
Co., 191 S,W.2d 331, 239 Mo.App. 440. 

(2) Knowledge or lack of knowl- 
edge on part of guest of intoxication 
of driver at time of collision was a 
matter determinable only by a jury. 
—Billingslej' v. Kansas City Public 
Service Co., supra. 

53. Cal.—Borland v. Key System 
Transit Co., 270 P. 194, 205 Cal. 
133. 

Mo.—Joyce v. St. Louis Transit Co., 
86 S.W. 469, 111 Mo.App. 565. 

54. Conn.—^Xew Haven Taxicab Co. 
V. Connecticut Co., 89 A. 92, 87 
Conn. 709. 

60 C.J. p 633 note 75. 

Burden of proof as to contributory 
negligence in general see supra § 
307. 

55. Mass.—Raymond v. "V^^orcester 
Consolidated St. R. Co., 110 X.E. 
1033, 222 Mass. 396. 

56. U.S.—Kansas City Public Serv¬ 
ice Co. V. Knight, C.C.A.Kan., 116 
F.2d 233. 

Conn.—Petrillo v. Connecticut Co., 
102 A. 607, 92 Conn. 235. 

111.—Russell v. Richardson, 31 X.E.2d 
427, 30S IlLApp. 11. 

Md,—Xational Hauling Contractors 
Co. V. Baltimore Transit Co., 44 
A.2d 450, 185 Md. 15S. 

Mo.—Pettyjohn v. Kansas City Pub¬ 
lic Service Co., ISS S.W.2d 650, 354 
Mo. 79, 

X.Y.—Izzo V. Brooklyn & Queens 
Transit Corp., 18 X.T.S.2d 9, 259 
App.Div. 720—Pried v. Brooklyn & 
Queens Transit Corp., 16 X.Y.S.2d 
780, 258 App.Div. 921. 

Ohio.—Sehaefer v. Cincinnati St. Ry. 
Co., 62 X.E.2d 102, 75 Ohio App. 
288. 

Pa,—Leaman Transp. Corp. v. Phila¬ 
delphia Transp. Co., 57 A.2d 889, 
358 Pa, 625—Elliott v. Philadelphia 
Transp. Co., 63 A,2d 81, 356 Pa. 
643— VT eldon v, Plttsburgh Rys. 
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Co., 41 A.2d 856, 352 Pa. 103—Kasa- 
novich V. George. 34 A.2d 523, 348 
Pa. 199—Philipsburg Beef Co. v. 
Pennsylvania R. Co., 100 Pa.Super. 
364—Uhrig v. Lehigh Valley Tran¬ 
sit Co., Com.PI., 23 Lehigh Leg.J. 
209. 

60 C.J. p 633 note 77. 

57. Cal.—Holder v. Key System. 200 
P.2d 9S. 88 Cal.App.2d 925— \Vah- 
renbrock v. Los Angeles Transit 
Lines. 190 P.2d 272, 84 CaI.App.2d 
236—Amendt v. Pacific Elee. Ry. 
Co., 113 P.2d 5SS, 46 Cal.App.2d 24S 
—Kuhn V. City and County of San 
Francisco, 57 P.2d 147, 13 CalA.pp. 
2d 641. 

Conn.—Clark Dairy v. Feeley, ISl A. 

626, 120 Conn, 557. 

D.C.—Capital Transit Co. v. Gamble. 

172 F.2d 765, 84 U.S.App.D.C. 311, 
111.—Cahill v. Cummings. 54 N'.E.2d 
634, 322 Ill.App. 662. 

Ind.—Terre Haute, Indianapolis & 
Eastern Traction Co. v. IVallace. 
ISO X.E. 4 85, 95 Ind.App. 395. 
lowa.—Gearhart v. Des Moines R. 
Co., 21 X.W.2d 569, 237 lowa 213— 
Deiling v. Des Moines Ry. Co., 251 
X.W. 622. 217 lowa 687. 

Md.—Baltimore Transit Co. v. Alex¬ 
ander, 192 A. 349, 172 Md. 454. 
Mass.—Marturano v. Eastt‘rn Massa- 
chusetts St. Ry. Co., 27 X.E.2d 9S9. 
306 Mass. 231. 

X.J.—^^’■oUnsky v. Public Service Co- 
ordinated Transport. 6S A.2d 894. 5 
X.J.Super. 320—^Devine v. Public 
Service Co-ordinated Transport. 
15S A. 764, 10 X.J.Misc. 274. 

Okl.—Flanagan v. Oklahoma Ry. Co., 
206 P.2d 190, 201 Okl. 362. 

Pa.—Carden v. Philadelphia Transp. 
Co., 41 A.2d 667. 351 Pa. 407—Tal- 
ley v. Chester Traction Co., 76 A, 
?•*, 227 Pa. 393—Rea v. Plttsburgh 
Rys, Co., 22 A.2d 68, 146 Pa.Super. 
251, afflrmed 25 A.2d 730, 344 Pa. 
421. 

R.I.—^Payne v. United Elee. Rys. Co., 
65 A.2d 713, 75 R.I. 281. 
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Thus, it is for the jiiry to determine whether he 
saw or heard, or by the exercise of reasonable care 
could have seen or heard, the car in time to avoid 
being injured by it/^^ or whether he lookcd or lis- 
tened with sufficient and proper care betore going 
iipon the tracks,*''^ or whether, after looking once, 
he was neg!igent in failing to look again or to con¬ 
tinue to look,*^<5 or whether it was negligence to 
approach or travel across or along the tracks with- 
out looking or listening,*^^ as in waiking or driving ■ 
along the tracks without looking to the rear for a 
car approaching from that direction.®- 

\\’here, however, undisputed evidence clearly 
shows that the injured person's opportunity for see- , 
ing or hcaring the approaching car was such that he ; 
could not have failed to see or hear it in time to | 
avert an accident if he had iised due care in looking i 
or listening, his negligence in that respcct should not 


be submitted to the jury, but is a qucstion for the 
court,*^2 should be disposed of by the direction 
of a vcrdict for defendant®^ or by a nonsuit,®^ un- 
less the evidence is such as to justify submission to 
the jury of the question of last ciear chance, as 
discussed infra § 326. 

d. Avoidance of Injury from Defect or Obstme- 
tion in Street 

Contributory negfigence of one injured by reason of a 
defect or obstruction in the Street is ordinarily a question 
for the Jury to determine. 

It is ordinarily for the jury, in an action against 
a Street railroad company for injuries suffered by 
reason of a defect or obstruction in the Street, to 
determine whether or not the injured person ex- 
ercised due care for his own safety to avoid injury 
from such defect or obstruction.®^ 


Tex —Cannady v. Dallas Ry. & Ter- f gence as matter of law.—Carden v. f Va.—Virginia Electric & Power Co. 
minal Co., Civ.App.. 219 S.\V.2d S16 , Philadelphia Transp. Co., 41 A.2d j v. Mitchell, 164 S.E. SOO, 159 Va. 


Ya.—Cheatwood v. Virginia Elee. «Si ’ 

Power Co., IS S.E.2d 301, 179 Va. 

54. 

Wash.—Morris v. Seattle. E. & S. Ry. 

Co., 120 P. 534. 66 Wash. 691. 

60 C.J. p 634 note SO. 

Obstameted view | 

(1) Where motorist entered inter- ' 
section with trafhc light in his favor | 
and could not see streetear approach- ' 
ing from the left because of automo- | 
biles in other lanes of traffic until it i 
w'as too late to avoid collision, ; 
whether motorist was contributorily , 
negligent in driving into intersection 
when hi.s view was obstructed was ! 
for the jury.—Rea v. Pittsburgh Rys. ' 
Co.. 25 A.2d 730, 344 Pa. 421, 

(2) A motorist whose automobile , 
was struck by a streetear traveling ' 
at sixty miles an hour at a Crossing 
where the view was obscured could i 
not be held guilty of contributory i 


667. 351 Pa. 407. 

59- Cal.—Pr:mm v. Market St. Ry. j 
Co . 132 P.2d i^42. 56 Cal App.2d 4i>0 i 
—Kuhn V. City and County of San 
Francisco. 57 r.2d 147, 13 Cal.App. i 
2d 641. j 

Mass.—Lydon v. Boston Elevated , 
Ry., 34 X.R2d 642, 309 Mass. 205. | 

Pa.—Di Bona v. Philadelphia Transp. 

Co., 51 A 2d 76S, 356 Pa. 204. 

60 C.J. p 634 note 82. 

60. U.S.—Morrison v. City of De- 
troit, C.C.A.Mich.. 140 F.2d 625— 
Sullivan V. Philadelphia Suburban 
Transp. Co., D.C.Pa,, 64 F.Supp. 
S45, affirmed, C.C.A., 154 F.2d 111. 
Cal,—^\’incent v. Los Angeles Transit 
Lines, 1S3 P.2d 713. 81 Cal.App.2d 
195—Amendt v. Pacuic Elee. Ry. 
Co.. 115 P.2d 5S8, 46 Cal.App.2d 
24S—Aurenz v, Los Angeles Ry. 
Corp., 96 P.2d 397, 35 Cal.App.2d 
615. , 


855, supplemented 167 S.E. 424, 159 
Va. 855. 

60 C.J. p 634 note 83. 

61. Cal.—Babcock v. Pacific Gas & 
Electric Co., 7 P.2d 736, 120 Cal. 
App. 21 S. 

lowa.—Mann v. Des Moines Ry. Co., 
7 N'.\V.2d 45, 232 Iow*a 1049. 

Mass.—Lydon v. Boston Elevated 
Ry.. 34 X.E.2d 642, 309 Mass. 205. 

Utah.—Bariow v. Utah Light & Trac- 
tion Co., 298 P. 586, 77 Utah 556. 

60 C.J. p 635 note 84. 

62. Kan.—Quail v. Kansas Power & 
Light Co., 64 P.2d 565, 145 Kan. 
95. 

60 C.J. p 635 note 85. 

63. lowa.—Pender v. Des Moines 
Ry. Co., 251 X.W. 55. 217 lowa 
1152. 

Mo.—Pettyjohn v. Kansas City Puh- 


neghgence as a matter of law for > 
failure to hear noise of oncommg i 
car, even though some other person ' 
might by a keener sense of hearing i 
have become aware of its approach, ; 
in the absence of the blowing of a 
w-histle or the sounding of a gong.— 
Hisak V. Lehigh Valley Transit Co., 

59 A.2d 900, 360 Pa. 1. 

58. Cal.—^\Vhlte v. Los Angeles Ry. j 
Corp.. 1C7 P.2d 539, 73 Cal.App.2d 
720. 

lowa.—Deiling v. Des Moines Ry. 

Co., 251 X.W. 622. 217 lowa 6S7. 

Pa.—Sexauer v. Pittsburgh Rys. Co., 
157 A. 603, 305 Pa, 319. 

60 C.J. P 634 note Sl. 

Paliure to keep wiXLdow open while 
driving automobile m heavy fog did 
not constitute contributory negli- 


111,—Grib V. Chicago Transit Author- 
ity, 98 X.E.2d 400, 343 Ill.App. 263 
—Kelly V. Friel. 70 X.E.2d 87, 329 
Ill.App. 651. 

Mass.—McBride v. MJddlesex & B. 
St. Ry. Co., 176 X.E. 1S5, 276 Mass. 
29. 

Minn.—Moeller v. St. Paul City Ry. 
Co.. 16 X.W.2d 289. 218 Minn. 353. 
156 A.L.R. 371—^Tien Tsiang v. 
Minneapolis St. Ry. Co., 4 X.lV.2d 
630, 213 Minn. 21. 

Mo.—Jordan v. St. Joseph Ry., Light, 
Heat & Power Co., 38 S.\V.2d 1042 
—Ellis V. Kansas City Public Serv¬ 
ice Co.. App., 203 S.W.2d 475. 

Pa.—C Inquina v. Philadelphia 

Transp. Co., 67 A,2d 109, 362 Pa. 
546. 

R.I.—Payne v. United Elee. Rys. Co., 
65 A.2d 713, 75 R.I. 2S1. 


: hc Service Co.. ISS S.\V.2d 650, 354 

j Mo. 79. 

1 Pa.—Charles v. Lehigh Valley Tran¬ 
sit Co., Com.Pl., 24 Lehigh Leg.J. 
462. 

60 C.J. p 635 note 86. 

, 64. Mass.—Quinn v. Boston Elevat- 
j ed R. Co., 74 X.E. 6S7, ISS Mass. 
I 473. 

60 C.J. p 636 note 87. 

65. Pa.—Kessler v. Philadelphia 
Rapid Transit Co., 162 A. 393, 107 
Pa.Super. 143. 

60 C.J. p 636 note SS. 

66. Kan.—Durkin v. Kansas City 
Public Service Co., 27 P.2d 259, 13S 
Kan. 55S. 

X.H.—Lovett V. Manchester St Ry., 
159 A. 132, 85 X.H. 345. 
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e. CMldren and Persons nuder Disability 

Where the evidence is sufficient to raise the issue, it 
is ordinarily for the jury to determine whether a child or a 
person laboring under a physical or mental disability was 
guilty of contributory negligence when injured by the 
operation of a streetcar. 

It is for the jury, in an action against a Street 
railroad company, to determine whether a child®’ 
or a person laboring under a physical or mental 
disability,®® injured by the operation of a streetcar, 
was cxercising due care for his own safety, or was 
guilty of contributory negligence, under the cir- 
cumstances existing at the time and place of the 
accident, and in view of his age, intelligence, and 
ability, unless the evidence clearly show's that he 
acted in disregard of the degree of prudence rea- 
sonably to be expected of one of his years, ex- 
perience, and capacity,®^ or unless there is no evi¬ 
dence of contributory negligence,in which case 
the question should not be submitted to the jury. 

It is ordinarily a question for the jury whether, 
in the particular case, such child or other person 


[ was capable of exercising judgment and discretion 
1 for his own protection,"^ or w’as negligent in being 
on or near the track,"- or in Crossing or attempting 
to cross the track or the Street in which it was laid,'^ 
or with regard to looking or Hstening for an ap- 
proaching car."^ In the case of a child, it is also 
ordinarily for the jury to determine whether or 
I not he was properly allowable on the Street unat- 
I tended,’^ and whether the parent or custodian of 
j the child was guilty of contributory negligence in 
allowing him to wander onto or near the track."® 

f. Acts in Emergencies 

I In an action for injuries resulting from the operation 
i of a Street railroad, whether acts done by the injured 
' person in an emergency constitute contributory negli- 
1 gence and whether the emergency was created through 
1 h>s own fault are ordinarily questions for the jury. 

I In an action for injuries resulting from the opera- 
! tion of a Street railroad, it is ordinarily for the 
jury to determine whether acts done by the injured 
person in an emergency or situation of sudden perii 


Pa— Hardiman v. Pittsburgh Rys. 
Co., 14 A.2d 72, 339 Pa. 79—Illings- 
worth V. Pittsburgh Rys. Co., 200 
A. 89, 331 Pa. 369—Boliver v. City 
of Philadelphia, 9 A.2d 193, 137 Pa. 
Super. 437. 

Utah.—Christensen v. Utah Rapid 
Transit Co., 27 P.2d 468, 83 Utah 
231. 

60 C.J. p 636 note 90. 

Contributory negligence of person 
struck by car while Crossing tracks 
at defective place as jury question 
see supra subdivlsion b of this 
section. 

67, Ind.—^Indianapolis Rys. v. Wil¬ 
liams, 59 X.E.2d 586, 115 Ind.App. 
383. 

Minn.—^Deach v. St. Paul City Ry. 
Co., 9 N.W.2d 735, 215 Minn. 171. 

K.J.—Dunlop V. Public Service Co- 
ordinated Transport, 4 A.2d 683, 
122 X.J.Law 226. 

pj,—Malfetano v. United Electric 
Rys. Co., 191 A. 491, 58 R.I. 129. 

Wash.—Corpus Juris quotad ia Bur- 
get V. Saginaw Logging Co., 86 
P.2d 1117, 1118, 198 Wash. 61. 

60 C.J. p 636 note 91. 

Contributory negligence of child as 
jury question in actions for inju¬ 
ries generally see Parent and Child 
S 53. 

68. Wash.—Corpus Juris quoted In 
Burget V. Saginaw Logging Co., 86 
P.2d 1117, 1118, 198 AVasb. 61. 

60C.J. p 636 note 92. 

,Aged person 

Va.—^Virginia Elee. & Power Co. v. 


MTiitehurst, 8 S E.2d 296, 175 Va. 
339. 

60 C.J. p 636 note 92 [a]. 

Xntoxicatlon 

Mass.—^Lydon v. Boston Elevated 
Ry., 34 X.E.2d 642, 309 Mass. 205. 

Mo.—Billard v. East St. Louis Ry. 
Co., App., 150 S.W.2d 552. 

60 C.J. p 636 note 92 [c]. 

69. Wash.—Corpus Juris quoted in 
Burget V. Saginaw Logging Co., 
86 P.2d 1117, lllS, 198 Wash. 61. 

60 C.J. P 637 note 93. 

70. Tex.—Galveston Electric Co. v. 
Hansen, Civ.App., 7 S.W.2d 934, 
reversed on other grounds, Com. 
App„ 15 S.W.2d 1022. 

Wash.—Corpus Juris quotad iu Bur¬ 
get V. Saginaw Logging Co., 86 
P.2d 1117, 1118, 198 Wash. 61. 

Svldence of intozication held insuffi- 
ficient for jury 

—Murray v. Kansas City Public 
Service Co., 61 S.W.2d 334. 

71. Wash.—Corpus Juris quotad in 
Burget V. Saginaw Logging Co., 86 
P.2d 1117, 1118, 19:5 Wash. 61. 

60 C.J. p 637 note 95. 

72. X.H.—^Katsikas v. Manchester 
Street Ry., 3 A.2d 821, 90 X.H. 21. 

Wash.—Corpus Juris quotad in Bur¬ 
get V. Saginaw Logging Co., 86 P. 
2d 1117, 1118, 198 Wash. 61. 

60 C.J. p 637 note 96. 

Contributory negligence in standing 
on or near track as question for 
jurj’ in general see supra subdi Vi¬ 
sion b of this section. • 


73. 111.—Klooster v. Priel, 75 X.E.2d 
773, 332 Ill.App. 652. 

Mass.—Barksdale v. Union St. Ry. 

Co.. 193 X.E. 5S3, 2S9 Mass. 95. 
X.Y.—Shupack v. Brooklyn & Queens 
Transit Corp., 67 X.T.S.2d 613, 271 
App.Div. 937—Coleman v. Brooklyn 
& Queens Transit Corp., 298 X.T. 
S. 513. 252 App.Div. 215. 

Ohio.—^\\’^ilson V. Peoples Ry. Co., 21 
X.E.2d 860, 135 Ohio St, 547. 

Wash.—Corpus Juris quotad in Bur¬ 
get V. Saginaw" Logging Co., 86 P. 
2d 1117, 1115, 19S Wash. 61. 

60 C.J. p 637 note 97. 

Contributory negligence in Crossing 
track as jury question in general 
see supra subdivision b of this sec¬ 
tion. 

74. Wash.—Corpus Juris quotad in 

Burget V. Sagmaw" Logging Co., 86 
P.2d 1117, lllS, 198 Wash. 61. 

60 C.J. p 637 note 9S. 

Contributory negligence as to looking 
or listening as jury question in 
general see supra subdivision c of 
this section. 

75. Mo-—Levin v. Metropolitan St. 
R. Co.. 41 S.W. 968, 140 Mo. 624. 

X.T.—Lhow"e v. Third Ave. R. Co., 36 
X.T.S. 463, 14 Misc. 612. 

76. Mass,—Sullivan v. Boston EI. R. 
Co., 78 X.E. 3S2, 192 Mass. 37. 

60 C.J. p 637 note 1. 

Xegligence of parent or custodian as 
jury question in actions for Injury 
to child in general see Parent anet 
Child $ 53. 
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constitute contributory ne^Hgcnce, under the facts 
of the particular casej"^ and whether the emergency 
was created through his own fauItJS 

§ 326. -Last Ciear Chance 

In an action for Injuries resulting from the opera- 
tion of a Street railroad, whether defendant^s servants, 
notwithstanding the contributory negligence of plaintiff, 
couid have avotded the injury by the exercise of reason- 
able care and were negligent in failing so to do are or* 


t dinarily questions for the Jury, except where the evi- 
* dence thereof is insufflcient. 

In an action for injuries resulting from the opera- 
tion of a Street railroad, the questions whether, 
j notwithstanding negligence on the part of the in- 
I jured person in getting into a position of perii, de- 
I fendanfs servants couid have avoided the injury by 
I the exercise of reasonable care and diligence, and 

I hence whether or not they were negligent in failing 
so to do, are ordinarily for the jury,’^^ except where 


77. Ark.—^.\rkansas Power & Li^rht 
Co. V. Kennedy, 70 S.W.2d 506, 1S9 
Ark. 95. 

Cal.—Kirk v. Los Angreles Ry. Corp., 
161 P.2d 673, 26 Cal.2d S33, 164 A. 
L.R. 1. 

Ga^—Brown v. Savannah Electric & 
Power Co., 167 S.E. 773, 46 Ga.App. 
393, 

111.—Mahan v. Richardson, 1 N'.E.2d 
100, 2S4 Ill.App. 493. 

Ind.—Elder v. Rutledge, 27 X.E.2d 
35S, 217 Ind. 459. 

Mass.—White v. Eastern Massachu- 
setts St. Ry. Co,. 12 X E.2d 75, 299 
Mass. 70—MoBnde v. Middiesex & 

B. St. Ry. Co., 176 XE. 1S5, 276 
Mass. 29. 

Mich.—Pampu v. City of Detroit, 24 
X.W.2d oSS, 315 Mich. 61S. 

Minn.—Xees v. Minneapolis St. Ry. 

Co.. 16 X.W.2d 75S. 21S Minn, 532. 
Mo.—Wood V, St. Louis Public Serv¬ 
ice Co., 246 S.W.2d S07. 362 Mo. 1103 
—^Dillard v. East St. Louis Ry. Co., 
App., 150 S.W.2d 532. 

Pa.—Zurcher v. pittsburgh Rys. Co., 
44 A.2d 5S1, 353 Pa. 212—Sexauer 
V. Pittsburgh Rys. Co., 157 A. 603, 
305 Pa. 319. 

60 C.J. p 63S note 2. 

Xegligence in failing to abandon ve- 
hicle when danger is imminent as 
Jury question see supra subdivision 
b of this section, 

78. Mass.—McBride v. Middlescx & 

B. St. Ry. Co., 176 X.E. 1S5. 276 
Mass. 29. 

79. U.S.—^Mills V. Denver Tramway 
Corp., C.C.A.C 0 I 0 ., 155 P.2d SOS— 
Illinois Terminal R. Co, v. Peltrop, 

C. C.A.MO.. 130 F.2d 9S2—Salt L.ake 
& U. R. Co. \\ Trumbull, Ltah, 246 
P. 806, 159 C.CA. lOS. 

Ala.—Hayes v. Alabama Power Co., 
194 So. 505. 239 Ala. 207. 

Cal.—Simon v. City and County of 
San Francisco, ISO P.2d 393, 79 Cal. 
App.2d 590—Paris v. Los Angeles 
Ry. Corp., 179 P.2d 1, 78 Cal.App.2d 
950—Paolini v. City and County of 
San Francisco. 164 P,2d 916, 72 Cal. 
App.2d 579—Gillette v. City and 
County of San Francisco, 136 P.2d 
611, 58 Cal.App.2d 434—Webb v. 
Los Angeles Ry. Corporation* 26 
P.2d 26, 134 CaLApp. 633. 


Colo.—Denver Tramway Corp. v. 

Pensho, 97 P.2d 422, 105 Colo. 2S0. 
Conn.—Sinon v. Conneoticut Co., 9 A. 

2d 719. 126 Conn. 124. 

D.C.—Capital Transit Co. v. Garcia. 
194 F.2d 162. 90 U.S.App.D.C. 16S— 
Cobb V. Capital Transit Co., 118 F. 
2d 217, 79 U.SApp.D.C. 364. 
lowa.—Geers v. Des Moines Ry. Co., 
3S X.W.2d 89. 240 lowa 753—Gear- 
hart V. Des Moines R. Co., 21 X.W. 
2d 569. 237 lowa 213—Lynch v. 
Des Moines Ry. Co., 245 X.W. 219, 
215 lowa 1119. 

Ky.—Brooks v. Xew Albany & L. 
E!ec. Ry. Corp., 132 S.\V.2d 777, 
2.Sfi Ky. 157—Mullins %*. Cincinnati, 
X. & C. Ry. Co., 6S S.'Vt".2d 790, 253 
Ky. 156—Cincinnati, X. & C. Ry. 
Co. V. England, 68 S.W.2d 783, 253 
Ky. 86. 

Mich.—Secrist v. City of Detroit, 300 
X.IV. 137, 299 Mich. 393. 

Mo,—Stith V. St. Louis Public Service 
Co„ 251 S.W.2d 693—Johnson v. St. 
Louis Public Service Co., 251 S.W’. 
2d 70—Kelley v. St. Louis Public 
Service Co.. 248 S,\V.2d 597—Lef- 
kowitz V. Kansas City Public Ser\’- 
ice Co., 242 S.W.2d 530—Pearson v. 
Kansas City Public Ser\'ice Co.. 225 
S.\V.2d 742, 359 Mo. 1188—Marczuk 
v. St. Louis Public Service Co., 
196 S.W.2d 1000, 355 Mo. 536— 
Wilson V. Kansas City Public Serv¬ 
ice Co., 193 S.W.2d 5, 354 Mo. 1032 
—Bootee v. Kansas City Public 
Service Co.. 183 S.'VV.2d 892, 353 
Mo. 716—Grubbs v. Kansas City 
Public Service Co.. 45 S.W.2d 71, 
329 Mo. 390—Smith v. Kansas City 
Public Service Co„ 43 S.'V\\2d 548, 
328 Mo. 979—^Bumpus v. St. Louis 
Public Service Co., App., 251 S.W. 
2d 371—Rowe v. Kansas City Pub¬ 
lic Service Co.. App,, 248 S.W.2d 445 
—McClanahan v. St. Louis Public 
Service Co.. App., 242 S.W\2d 265 
—Martini v. .St, Louis Public Serv¬ 
ice Co., App., 237 S.W.2d 213— 
Brungs v. St. Louis Public Service 
Co., APP.. 235 S.'W,2d 81—Davis v. 
Kansas City Public Service Co., 
App., 223 S.W.2d 1 , affirmed 233 S. 
W.2d 669. 361 Mo. 168—Pearson v. 
Kansas City Public Service Co., 
App., 217 SAV.2d 276. affirmed 225 
S.W.2d 742. 359 Mo. 1185—Setser 
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V. St. Louis Public Service Co.. 
App., 209 S.W.2d 746—Bootee v. 
Kansas City Public Service Co., 199 
SAV.2d 59, 239 Mo.App. 1065— 

AVhite V. Kansas City Public Serv¬ 
ice Co., 193 S.W.2d 60, 239 Mo. 
App. 571—Diei v. St. Louis Public 
Service Co., 192 SAV.2d 608, 238 Mo. 
App. 1046—Billingsley v. Kansas 
City Public Service Co., 191 S.IV. 
2d 331, 239 Mo.App. 440—Billings¬ 
ley V. Kansas City Public Service 
Co., App., 181 S.W.2d 204, record 
quashed State ex rei. Kansas City 
Public Service Co. v. Bland. 1S7 S. 
'\V.2d 211. 353 Mo. 1234, conformed 
to 191 S.W.2d 331, 239 Mo.App. 440 
—Conroy v. St Joseph Ry., Light, 
Heat & Power Co., App., 130 S.'\V.2d 
6S9—^Prye v. St. Joseph Ry., Light. 
Heat & Power Co., 99 S.W.2d 540. 
231 Mo.App. 407—Curtis v, Kansas 
City Public Service Co., App., 74 S. 
'V\*.2d 255—-Cunnlngham v, Kansas 
City Public Serv-ice Co., 77 S.\V.2d 
161, 229 Mo.App. 174—Walradt v. 
St Joseph Ry., Light. Heat & Pow¬ 
er Co., App., 70 S.W.2d 367—Pol- 
kowski V. St Louis Public Ser\'ice 
Co., 68 S.W.2d 884. 229 Mo.App. 24 
—^Lotz V. St. Louis Public Service 
Co., App., 61 S.W.2d 258—Maher v. 
St. Louis Public Service Co., App.. 
53 S.W.2d 1099—^W^eddle v. St. Jo¬ 
seph Ry., Light, Heat & Power Co., 
App.. 47 S.W.2d 1098, opinion. 
quashed State ex rei, Weddle v. 
Trimble, 52 S.W.2d 864, 331 Mo. 1—^ 
Flynn v. St. Louis Public Service 
Co., App.. 41 S.W.2d 885. 

Ohio.—Schaaf v. Coen, 2 X.B.2d 605. 
131 Ohio St 279. 

R.I.—Malfetano v. United Elee. Rys. 

Co.. 191 A. 491. 58 R.I. 129. 

Tex.—Lee v. Houston Elee. Co., Civ. 
App., 152 S.W.2d 379, affirmed 
Houston Elee. Co. v. Lee, 162 S.W. 
2d 692, 139 Tex. 166—Dallas Rail- 
way & Terminal Co. v. Redman. 
CivA-pp., 113 S.W.2d 262. 

Va.—^\^irginia Elee. & Power Co. v. 
Whitehurst. 8 S.E.2d 296, 175 Va. 
339. 

W.Va.—^Hall v. Monongahela West 
Penn Public Service Co., 37 S.E.2<1 
471, 128 W.Va. 547. 

60 C.J. p 638 note 3. 
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there is no sufficient evidence of any such opportun- 
ity to avoid the injurj- or o£ want of due care in 
attempting so to do.^o Xo make a submissible 
case under the doctrine, there must be evidence that 
the injured person was visible to a person in the 
motorman^s position exercising ordinary care soon 
enough to allow him, by the means at hand, and 
with safety to himself and passengers, to stop the 
car,^^ or evidence disclosing that a reasonably suffi¬ 
cient time was aftorded after the perii was discover- 
able during which inter\’al it was reasonably possible 
for a warning to have been given, for the injured 
party to have heeded the warning, and to have es- 
caped to safety.^- More is required than the show- 
ing of a mere possibilit>' that the accident might 
have been avoided.83 

§ 327. - Willful, Wanton, or Reckless In- 

jury 

fn an action against a Street railroad company for 
injuries resulting from the operation of the road, ques* 
tions of willful, wanton, or reckless conduct or gross 
negligence are ordinartly for the Jury on conflicting evi¬ 
dence. 


In an action against a Street railroad company 
for injuries resulting from the operation of its cars 
or road, it is for the jur>’ to determine whcther the 
conduct of defendant or its servants at the time 
and place of the accident was such as to make it 
guilty of willfulness, wantonness or recklessness,®** 
or gross negligence,^® in causing the injury com- 
plaincd of, imless there is no evidence which would 
support a finding of willfulness or gross negligence, 
in which case the question should not be submitted 
to the jur>-, but should be disposed of by the court.^® 

§ 328. -Proximate Cause; Unavoidable 

Accident 

In an action for injuries claimed to have resulted 
from the operation of a Street raiiroad, on conflicting 
evidence, it is ordinarily for the Jury to determine wheth- 
er negligence or misconduct was the proximate cause of 
the injuries or whether they resulted from unavoidable 
accident. 

In an action against a Street railroad company for 
injuries claimed to have resulted from the manage- 
ment or operation of its road, where there is evi- 


Questiloxis held for jury 

(1) Where danger zone commenced 
for motorist In Crossing: streetear 
track.— ^Kloeckener v. St. Louis Pub¬ 
lic Service Co., 53 S.W.2d 1043, 331 
Mo. 396. 

(2) Whether plaintiff was in posi¬ 
tion of inescapable perii.—^Ramel v. 
Kansas City Public Service Co., Mo. 
App.. 187 S.W.2d 492. 

(3) Whether motorist was oblivi- 
ous of dang:er.—^Meeks v. Kansas City 
Public Service Co.. Mo.App., 73 S. 
W.2d 337. 

(4) Whether streetear operator had 
sufficient time to stop the car after 
he saw or could have seen plaintiff in 
a position of perii.—Ramei v. Kan¬ 
sas City Public Service Co., supra. 

Sa Cal.—Rasmussen v. Presno Trac- 
tion Co., 59 P.2d 617, 15 Cal.App.2d 
356—Ellerman v. Pacific Klectric 
Ry. Co.. 47 P.2d 521, 7 Cal.App.2d 
3S5. 

30,C.—Capital Transit Co. v. Small- 
wood. 162 F.2d 14, 82 U.S.App.D.C. 
22 S —Jackson v. Capital Transit 
Co., 99 F.2d 380. 69 App.D.C. 147, 
certiorari denied 59 S.Ct. 464, 306 
U.S. 630, 83 KEd. 1032—Kelly Fur- 
niture Co, v, 'Washington Ry. & 
Electric Co., 76 P.2d 985, 64 App. 
D.C. 215—^Washington Ry. & Elec¬ 
tric Co. v Chapman, 65 P.2d 486, 
62 App.D.C. 140, certiorari denied 
Chapman v. Washington Ry. & 
Electric Co., 54 S.Ct 75, 290 U.S. 
661. 78 L..Ed. 572. 


lowa,—Elliott V. Des Moines Ry. Co., 
271 N.'W. 506, 223 lowa 46. 

Ky.—Bilbrey v. Louisville Ry. Co„ 
192 S.W.2d 177. 301 Ky. S60. 

Md.—Lewis v. Baltimore Transit Co.. 
66 A.2d 686, 193 Md. 366—United 
Rys. & Electric Co. of Baltimore v. 
Sherwood Bros., 157 A. 2S0. 161 
Md. 304. 

Minn.—Arnao v. Minneapolis & St. 
P. S, R, Co., 259 X.W. 12. 193 Minn, 
49S. 

Mo,—McClanahan v. St. Louis Public 
Service Co., 251 S.W.2d 704—W’ilk- 
erson v. St, Louis Public Service 
Co.. 243 S.'V^".2d 953—^Tohnson v. 
Kansas City Public Service Co., 214 
S.W.2d 5. 358 Mo, 253—Mahl v. 
Terrell, 111 S.'VV,2d 160, 342 Mo. 
15—Elkin v. St. Louis Public Serv¬ 
ice Co., 74 S.W.2d 600, 335 Mo. 951 
—Cavey v. St. Joseph Ry., Light, 
Heat & Power Co., 55 S.'^V.2d 438, ! 
331 Mo. 882—Smith v. St, Louis 
Public Service Co., App., 252 S.W. 
2d 83—Bean v. St. Louis Public 
Service Co., App., 233 S.W.2d 7S2— 
Setser v. St. Louis Public Service 
Co.. App., 209 S.W.2d 746—Wal- 
radt V. St. Joseph Ry., Light, Heat 
& Power Co., App., 48 S.'W.2d 93— 
Roseman v. United Rys. Co. of St. 
Louis, App„ 251 S.W. 104. 

N.H.—Katsikas v. Manchester Street 
Ry., 3 A.2d 821, 90 N.H. 21. 

Tenn.—Tennessee Electric Power Co. 

V. Day, 10 Tenn.App. 334. 

Tex.—Carrell v. Dallas Railway & 
Terminal Co., Civ.App., 151 S.W.2d 
869, error dismissed, Judgment cor- 
rect. 


Ysl ,—Lynchburg Traction & Light Co. 

v. Wright, 170 S E. 569, 161 Va, 251. 
60 C.J. p 639 note 4. 

81. Mo.—^Walradt v. St. Joseph Ry., 
Light, Heat & Power Co., App., 48 
S.W.2d 93. 

82. Mo.—Smith v. St Louis Public 
Service Co., App., 252 S.W.2d 83. 

83. Mo.—Smith v. St. Louis Public 
Service Co., supra. 

84i- Ala.—Birmingham Elee. Co. v. 
McQueen, 44 So.2d 598, 253 Ala. 
395—Sims v. Birmingham Elee. Co., 
189 So. 547, 23S Ala, 83. 

Mass.—Desmond v. Boston Klevated 
Ry. Co.. 64 N.E.2d 357, 319 Mass. 
13. 

Pa.—Kasanovich v. George, 34 A.2d 
523. 348 Pa. 199. 

} W.Va.—Hali v. Monongahela IVest 
Penn Public Ser\’ice Co., 37 S E 2d 
471, 128 W.Va. 547. 

60 C.J. p 639 note 5. 

85, Mich.—^Flintoff v. Muskegon 

Traction & Lighting Co., 175 N.W, 
43S. 20S Mich. 527. 

60 C.J. p 639 note 6. 

86. Ala.—Birmingham Elee. Co. v. 
Turner, 1 So.2d 299, 241 Ala. 66— 
Birmingham Ry., Light & Power 
Co. V. Saxon, 59 So. 584, 179 Ala. 
136. 

Minn.—Luck v. Minneapolis St. Ry. 

Co.. 254 N.W^ 609, 191 Minn. 503. 
Pa.—Esposito V. Philadelphia Transp. 

Co.. 70 A.2d 267, 363 Pa. 506. 

60 C.J. p 639 note 7. 
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dence sufiicient to mi se an issue of fact and it is 
conflicting or is such that clittercnt infererices may 
reasonably be drawn therefrom, it is for the jury to 
determine whether the negligence or misconduct of j 
defendant, or of plaintitT, as the case may be, was i 
the proximate cause of such injuries,'^" or whether 
they resulted from unavoidable accident.-^ ; 

The question is for the coiirt, and not for the | 
jury, however, where the evidence is insufticient to j 
show that defendant’s negligence caused the injuries j 
complained of,^^ or where evidence of causation is | 


I entirely lacking or purely conjectural,!^^ or is un- 
disputed and such that rcasonable minds can draw 
but one conclusion therefrom.^^ 

§ 329. - Damages 

In an action for injuries resulting from the operation 
of a Street raitroad, the question of damages is ordinarily- 
for the jury when raised by sufficient evidence. 

In an action to recover for injuries sustained as 
a resuit of the management or operation of a Street 
railroad, the amount of damages sustained by the 


87- .A.ta.—Birminprham Elee. Co. v. f 
Turner. 1 So.2d 299, 241 Ala. 66— 
Hayes v. Alabama Power Co., 194 

50. 505, 239 Ala. 207, 

Ark.—^Arkansas rower & Light Co. v. 
Connelly, 49 S.W.2d 3S7. 1S5 .^rk. 
693. 

Cal.—Kirk v. Los Angeles Ry. Corp., 
161 P.2d 673, 26 Cal.2d S33. 164 A. 
Li.R. 1—Blythe v, City and County ; 
of San Francisco, ISS P.2d 40, S3 i 
Cal..Vpp.2d 125—Paolini v. City and j 
County of San Francisco, 164 P.2d j 
916, 72 Cal.App.2d 570—Primm v. 
Market St. Ry. Co.. 132 P.2d S42, 36 
Cal.App,2d 4S0—Silva v. Market St. 
Ry. Co.. 123 P.2d 904, 50 Cal.App.2d 
796—Ring v. Los Angeles Ry. Cor¬ 
poration, 2 P.2d 404, 116 Cal..Vpp. 
93. 

Colo.—Denver Tramway Corp. v. 

Pensho. 97 P,2d 422, 105 Colo. 2S0. 
Conn.—Grzybowski v, Connecticut 
Co.. 164 A. 632, 116 Conn. 292. 

Ga.—Georgia Power Co. v, Mendelson, 
163 S.E. 243, 45 Ga,App. S2. 

111.—Marron v. FrieI, 66 X.E.2d 509, 
32S 111.App. 5S6—Murphy v. Friel, 
66 X.E.2d 450, 32S IlLApp. 5S6— 
Valuch V. Rawson, 270 Ill.App. 5S3. 
lowa.—Geers v. Des Moines Ry, Co., 
3S N.\V.2d S9, 240 lowa 7S3—Dun- 
ham V. Des Moines Ry. Co., 35 X.W. 
2d 578. 240 lowa 421. 

Kan.—Leonard v, Kansas City Public 
Service Co., 204 P.2d 760, 167 Kan. 

51. 

Md.—Beck v. Baltimore Transit Co., 
58 A.2d 909, 190 Md. 506—Baltimore 
Transit Co. v. Worth, 52 A.2d 249, 
188 Md. 119, 5 A.L.R.2d 740—Armi¬ 
ger V. Baltimore Transit Co., 196 
A. 111, 173 Md. 416—United Rys. & 
Electric Co. of Baltimore v. State, 
163 A. 90. 163 Md. 313. 

Mich.—Pampu v. City of Detroit, 24 
X,W.2d 588. 315 Mich. 61S. 

Minn.—Peterson v. Minneapolis St. 
Ry. Co.. 53 XAV,2d SIT—Carlson v. 
Fredsall. 37 X.W.2d 744. 22S Minn. 
461—^Xees v, Minneapolis St. Ry. 
Co., 16 X.W.2d 758, 21S Minn. 532— 
Arnao v. Minneapolis & St. P. S. R. 
Co., 259 X.W. 12, 193 Minn. 498. 
Mo.—Wood V. St. Louis Public Serv¬ 
ice Co, 246 S.W.2d 807, 362 Mo. 1103 


—Lefkowitz v. Kansas City Public ^ 
Service Co., 242 S.W.2d 530—Aber- 
nathy v. St. Louis Public Service 
Co., 240 S.W.2d 914—Xeal v. Kan¬ 
sas City Public Service Co., 184 
S.\V.2d 441. 353 Mo. 779—Robb v. 
St. Louis Public Service Co., ITS 
S.W.Jd 443, 352 Mo. 566—Ziegel- 
meier v. East St. Louis & Suburban 
Ry. Co., 51 S.W.2d 1027, 330 Mo. 
1013—Spencer v. Kansas City Pub¬ 
lic Service Co., App., 250 S.W.2d 
187—McClanahan v. St. Louis Pub¬ 
lic Service Co., APP.. 242 S.\V.2d 265 
—Raymore v. Kansas City Public 
Service Co., App., 141 S.W.2d 103 
—Jenkins v. Springfleld Traction 
Co., 96 S.\V.2d 620, 230 Mo.App. 
1235—Berryman v. People*s Motor- 
bus Co. of St. Louis, 54 S.W.2d 747, 
22S Mo.App. 1032, certiorari quash- 
ed State ex rei. St. Louis Public 
Service Co. v. Becker, 66 S.W.2d 
141, 334 Mo. 115. 

X.T.—^Mugman v. Brooklyn & Queens 
Transit Corp., 37 X.Y.S.2d 564, 265 
App.Dlv. 832—Trent v. Internation¬ 
al Ry. Co., 290 X.Y.S. 915, 249 App. 
Div. 17, alHrmed 7 X.E.2d 725, 273 
X.Y, 622. 

Ohio.—Readnour v. Cincinnati St. Ry. 
Co,. 93 X.E.2d 557. 154 Ohio St. 69 | 
—Childe V. Cincinnati St. Ry. Co., 
74 X.E.2d 436, 80 Ohio App. 12S— 
Karle v. Cincinnati St. Ry. Co., 43 
X.E.2d 762, 69 Ohio App. 327—Ash- 
brook V. Cleveland Ry, Co., App., 34 
X.E.2d 992. 

Pa.—Steffenson v. Lehigh Valley 
Transit Co., 64 A.2d 785, 361 Pa. 
317—MeCuen v. Philadelphia Rap- 
id Transit Co., 23 A.2d 860, 344 Pa. 
112—Illingsworth v. Pittsburgh 
Rys. Co., 200 A. 89, 331 Pa. 369— 
Mars V. Philadelphia Rapid Transit 
Co., 154 A. 290. 303 Pa. 80—Kins v. 
Pittsburgh Rys. Co.. 92 P.L.J. 46, 
afflrmed 34 A.2d 809, 154 Pa.Super. 
29. 

R.I.—Ferra v. United Electric Rys. 
Co., 155 A. 668, 52 R.I. 7. 

Tex.—Cannady v. Dallas Ry. & Ter¬ 
mina! Co., Civ.App., 219 S.\V.2d 816 
—Boling V. Dallas Railway & Ter- 
minal Co., Civ.App,. 175 S.%V.2d 292, 
error refused—^Dallas Ry. &. Ter- 


minal Co. v. Starling, Civ.App., 84 
S.W.2d 524. affirmed 110 S.\V.2d 
557, 130 Tex. 379. 

Wis.—Augustin V. Milwaukee Elee. 
Ry. & Transport Co., 49 X.\V.2d 
730. 259 Wis. 625. 

60 C.J. p 639 note 9. 

88. Tex.—EI Paso Electric Co. v, 
Hedrick, Com.App.. 60 S.W.2d 761 
—^Dallas Ry. & Termmal Co. v. 
Garrison, Com.App., 45 S.\V.2d 183. 

60 C.J. p 640 note 10. 

Evidence held not to present Issne of 
unavoidable accident 
Tex.—Dallas Ry. & Terminal Co. v. 
Darden, Com.App., 38 SAV.2d 777. 

89. D.C.—Collins v. District of Co- 
lumbia, 48 F.2d 1012, 60 App.D.C. 
100—Thomas v. Capital Transit Co.,. 
Mun.App., S3 .\.2d 584. 

Ky.—Wigginton's Adm'r v. Loulsville 
Ry. Co., 75 S.^Y.2d 1046, 256 Ky. 
287. 

Mo.—Crews v. Kansas City Public 
Service Co., 111 SAV.2d 54, 341 Mo. 
1090—Clark v. Wells, App., 44 S. 
\V.2d 863. 

Ohio.—Koch V. Cincinnati St. Ry. Co., 
37 X.E.2d 222. €S Ohio App. 33. 
Pa.—Fonzone v. Lehigh Valley 
Transit Co., 178 A. 671, 318 Pa. 514. 
Utah.—Miller v. Utah Light & Trac¬ 
tion Co., 86 P.2d 37, 96 Utah 369. 

60 C.J. p 640 note 11. 

90. Ala.—Davis v. Birmingham 

Elee. Co.. 33 So.2d 355, 250 Ala. 98. 

Mich.—Frye v. City of Detroit, 239 
X.W. 886. 256 Mich. 466. 

60 C.J. p 640 note 12. 

91- Tex.—Dallas Railway & Termi¬ 
nal Co. V. Stewari, Civ.App., 128 S. 
W.2d 443. 

60 C.J. p 640 note 13. 

Evidence lield to require dlrected 
verdict as showing as a matter of 
law either that plaintiff was negli- 
gent directly contributing to collision 
or as furnishing no reasonable basis 
as to probable cause of collision.— 
Schaefer v. Cincinnati St. Ry. Co., 62 
X.E,2d 102, 75 Ohio App. 2SS. 
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injiired person is a question for the jury;^>2 but, I 
where plaintiff asks damages for personal injuries i 
and injury to his automobile, the question of prop- 
crty damage should not be submitted to the jury in 
the absence of sufficient proof of ownership.®^ 

Punitirc damagcs, The question whether there i 
is any evidence to justify the assessment by the i 
jur\' of punitive damages in a particular case is for 
the court,®-^ and the issue should not be submitted j 
where there is no evidence of willfulness or gross 1 
negligence on the part of defendant but, where j 
such evidence is present, the matter becomes one j 
for the jury.^*» 

§ 330. Instruetions 


or phrascolog)' in instructions are immaterial where 
they are not calculated to mislead the jury or prej- 
udice the rights of the parties.- 

Biirdcn of proof. The rules with respect to in¬ 
structions in other actions founded on negligence 
are applicable in an action for injuries rcsulting 
from the management or operation of a Street rail- 
road, as to the burden of proof and the degree of 
proof required.3 


§ 331. - Negligence of Defendant 

General rules as to instructions apply as to the in¬ 
structions on the issue of negligence in an action to re- 
cover for injuries resulting from the operations of a 
Street railroad. 


in actions to recover for injuries resulting from the 
operation of a Street railroad, the instructions should 
correctly state the law applicable to the case, should not 
be misleading, and should conform to the pteadings and 
issues. 

The rules governing instructions in civil actions, 
particularly actions for negligence, ordinarily ap¬ 
ply in actions to recover for injuries resulting from 
the operation of a Street railroad.^" The instruc¬ 
tions should correctly state the law applicable to the 
case,^s should not be misleading^^ and should con¬ 
form to the pleadings and issues.^ Errors of form 


The instructions, in an action against a Street rail¬ 
road company for injuries resulting from the man¬ 
agement or operation of its road, relative to the 
duty and care or negligence of defendant with re¬ 
spect to the condition of its track or equipment are 
govemed by the rules applicable to instructions in 
other actions founded on negligence and civil actions 
; generally.^ These rules also govern the instruc¬ 
tions as to the dut>’ and care or negligence of the 
Street railroad company or its sei^^ants in the 
management and operation of its cars,^ such as their 


Christiansen r. St. Louls Public 
Service Co.. 62 S.W.2d 52S, 333 Mo. 
40S. 

2. lowa.—Mann v. Des Moines Ry. 
Co., 7 >r.W.2d 45, 232 lowa 1049. 

3. ild.—United R.. etc., Co. v. Clo- 
man, G9 A, 379, 107 Md. 6S1. 

60 C.J. p 650 note 51. 

Xastractions lield snfflcieut or not 
erroneons 

Tex.—EI Paso Elee. Co. v. Beckman, 
Civ.App., S3 S.^V.2d 470, error dis- 
missed. 

60 C.J. p 630 note 51 [aj. 

liistTnctions held erroneoTis 

Okl.—Pittsburgr County Ry. Co. v. 
Hasty, 233 P. 218, 106 Okl. €5. 

60 C.J. p 420 note 50. 

Begnesrted instmctlon lield pxoperly 
refnsed 

D.C.—Howard v. Capital Transit Co., 
163 P.2d 910, 82 U.S.App.D.C. 351. 

4. Ala.—^Alabama Power Co. v. Lew’- 
is, 141 So. 229, 224 Ala. 594. 

60 C.J. P 641 note 20. 


Ind.—^\"'anosdol v. Henderson, 22 X. 

E.2d S12, 216 Ind. 240. 

Minn.—Elkins v. Minneapolis St. Ry. 

Co., 270 X.W. 914. 199 Minn. 63. 
Mo.—Dunlap v. Kansas City Public 
Service Co.. 130 S.\V.2d 65S, 234 
Mo.App. 351. 

60 C.J. p 641 note 20 [a]. 

Instractions lield erroneons 

Ala.—Alabama Power Co. v. Lewis. 

141 So. 229, 224 Ala. 594. 

X.Y.—Kaplan v. Herman, 250 X.Y.S. 
532. 232 App.Div. 513, affirmed in 
part and appeal dismissed ISO X.E. 
338. 25S X.Y. 573. 

60 C.J. p 641 note 20 [b]. 

Beguested infttract^ons held properly 
refnsed 

Cal.—McAlpine v. Los Angeles Ry. 
Corp.. 154 P.2d 911, 67 Cal.App.2d 
4S6. 

60 C.J. p 641 note 20 [e]. 

5. Mo.—Rowe v. Kansas City Public 
Service Co.. App., 24S S.\V.2d 445. 
Ohio.—Youngstown & S. Ry. Co. v. 
Prigosin, 4 X.E.2d 599, 53 Ohio App. 
189. 

60 C.J. p 641 note 23. 


92. Wis.—^Risslingr v. Milwaukee 
Electric R., etc., Co., 234 X.AV. 879, 
203 Wis. 554. 

93. Ohio.—Clampitt v. City of Cleve- 
land, App., S6 N.E.2d 506. 

94. Ky.—Lexington R. Co. v. Fain, 
80 S.\V. 463. 25 Ky.L. 2243. 

95. S.C.—Humphries v. Spartanburg 
R., etc., Co., 73 S.E. S70, 90 S.C. 
442. 

96. S.C.—McCormick v. Columbia 
Electric St. R., etc., Co., 67 S.E. 562, 
85 S.C. 435, 21 Ann.Cas. 144. 

97. Tenn.—Ijams v. Knoxville Pow¬ 
er and Light Co., 1 Tenn.App. 627. 

98. X.Y.—Mead v. Lover, 33 X,E.2d 
534, 285 X.Y. 230—Kaplan v. Her¬ 
man, 250 X.Y.S. 532, 232 App.Div. 
513, affirmed in part and appeal dis- 
missed ISO X.E. 33S, 25S X.Y. 5T3. 

AVis.—Augustin v. Milwaukee Elee. 
Ry. & Transport Co., 49 X’.'VV.2d 730, 
259 Wis. 625. 

99. Mo.—Christiansen v. St Louis 
Public Service Co., 62 S.W.2d 828, 
333 Mo. 408. 

1. Mich.—^De Witt v. Gerard, 275 X. 
\V. 729. 281 Mich. 676. 

Mo.—State ex rei, Spears v. McCul- 
len, 210 S.\V.2d 68. 357 Mo. 686— 


Instruotlons lield sufficient or not «r. 
roneons 

Ala.—^Alabama Po-wer Co. v, Lewis, 
141 So. 229. 224 Ala. 594. 


StatTLtory preoantlons 

Use of Word “negligence” in charg- 
ing on defendants failure to observe 
statutory precautions was held not 
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rate of speed.® i as to instructions with respect to the maintenance 

■ and display of proper lights,^ the maintenance of a 
The same general rules have been held to apply | lookout,® have been held to apply to instructions 


improper or confusing.—Union Trac- 
tion Co. V. Todd, 64 S.W.lid 26, 16 
Tenn.App. 200. 

Znstmctioiis beld snSdent or XLOt 
erroneoxut 

Cal.—Lund v, Pacific Elee. Ry. Co., 
153 P.2d 705, 25 Cal.2d 2S7—Krupp 

V. Los Angeles Ry. Corp., 135 P.2d 
424, 57 Cal.App.2d 695—Cowan v. 
Markt.t St. Ry. Co., 47 P.2d 752, 5 
Cal.App.2d 642. 

<la.—Atlanta Northern Ry, Co. v. 

Seais, 31 S.E.2d 94. 71 Ga.App. 475. 
Ind.—Vanosdol v. Henderson, 22 X.E. 

2d 512, 216 Ind. 240. 

Mich.—De \Vitt v. Gerard, 275 N.W. 
729, 2S1 Mich. 676. 

Minn.—CNeill v. Minneapolis St. Ry. 
Co., 7 X.\V.2d 665. 213 Minn. 514— 
Luck V. Minneapolis St. Ry. Co., 254 
X.W. 609, 191 Minn. 503. 

Mo.—Byars v. St. Louis Public Serv¬ 
ice Co., 66 S.W.2d 594. 334 Mo. 27S 
—Spencer v. Kansas City Public 
Service Co., App., 250 S.W.2d IS7— 
Rovve V. Kansas City Public Serv¬ 
ice Co.. App., 24S S.AV.2d 445—Ros- 
enblum v. St. Douis Public Service 
Co., App., 242 S.W.2d 304—Molken- 
bur V. St. Louis Public Service Co., 
103 S.W.2d 560. 232 Mo.App. 256. 
Tenn.—^Hemmer v. Tennessee Elee. 
Power Co., 139 S.W.2d 69S, 24 Tenn. 
App. 42. 

Tex.—^El Paso Elee. Co. v. Beckman. 
Civ.App., 89 S.W.2d 470, error dis- 
missed. 

60 C.J. p 641 note 23 [a]. 

XnstTTiotions held lacorrect 
Cal.—Hopkins v. Pacific Electric Ry, 
Co., App., IIS P.2d 872. 

Ga.—Georgia Power Co. v. Burger, 
11 S.E.2d 834. 63 Ga-App. 784. 
lowa.—Mann v. Des Moines Ry. Co., 
7 N.'V\".2d 45, 232 lowa 1049—Thom- 
as V, Des Moines Ry. Co., 2 NAV.2d 
655, 231 lowa 1003. 

Minn.—Seward v, Minneapolis St. Ry. 

Co., 25 N,\V.2d 221, 222 Minn. 454. 
X.T.—Taddeo v. Tilton, 289 X.Y.S. 

427, 248 App.Div. 290. 

Ohio.—Toungstown & S. Ry. Co. v. 
Prigosin, 4 X.E.2d 599, 53 Ohio 
App. 189—Cincinnati St. Ry. Co. 
Bartsch, 19S X.E. 636, 50 Ohio App. 
464. 

60 C.J. p 641 note 23 [b]. 

Znsteuotions held applicable 

Cal.—Liund v. Pacific Elee. Ry. Co., 
153 P.2d 705, 25 Cal.2d 2S7. 

60 C.J. p 641 note 23 [c]. 

jEle^nested isistractions held properly 
refttsed 

Ala.—Birmingham Elee. Co. v. Ech- 
ols, 32 So.2d 374, 33 Ala.App. 234, 
certiorari denied 32 So.2d 379, 249 
.Ua. 589. 


D.C.—Finney v. Capital Transit Co.. 
C.A.. 19S P.2a 81. 

Ohio.—Toungstown & S. Ry. Co. v. 
Pngosin, 4 X.E 2d 599, 53 Ohio APP. 
159—Cincinnati St. Ry. Co. v 
Bartsch, 198 X.E. 636, 50 Ohio App. 
464. 

Tenn.—Union Traction Co. v. Todd, 64 
S.W.2d 26, 16 Tenn.App. 200. 

60 C.J. P 641 note 23 [e]. 

Beqoested Instmctioiis held errone- 
oiLsly refiLsed 

Mo.—Robinson v. Kansas City Public 
Service Co., 137 S.W.2d 548, 345 Mo. 
764. 

X.T.—Lagana v. "Westchester Elee. R. 
R., 97 X.T.S.2d 263, 277 App.Div. 
779, reargument denied 98 X.Y.S. 
2d 219. 277 App.Div. 878. 

Ohio.—Toungstown & S. Ry. Co. v. 
Prigosin, 4 X.E.2d 599, 53 Ohio App. 
1S9. 

T\^Va.—Tri-City Traction Co. v. Shep- 
herd. 15 S.E.2d 592, 123 W.Va. 227. 
60 C.J. p 641 note 23 {tj, 

XhstractloxL held covered 
Ind.—Smith v. Mills, 185 X.E. 327, 98 
Ind.App. 543. 

60 C.J. p 641 note 23 [g]. 

XhstnzetioxLS held uisleadlnsr 

111.—Anderson v. Cummings, 60 X.E. 

2d 260, 325 Ill.App. 619. 

Ind.-—‘Indiana Service Corp, v. 

Schaefer, 199 X.E. 158, 101 Ind.App. 
294. 

60 C.J. p 641 note 23 [h]. 

X&stmctlons held hot xnisleadinfir 
Ark.—Arkansas Power & Light Co. v. 
Dillinger, 66 S.W.2d 291, 188 Ark. 
401. 

Cal.—Lund v. Pacific Elee. Ry. Co., 
153 P.2d 705, 25 Cal.2d 287- 
60 C.J. p 641 note 23 [i]. 

e. Cal.—Plorine v. Market St. Ry. 

Co., 149 P.2d 41, 64 Cal.App.2d 581. 
60 C.J. p 642 note 24. 

DeflnitloxL of neglig^eace 

'‘Xegligence,” as used in instruc- 
tion submltting question whether 
speed of Interurban car was negli- 
gent, was held not required to be 
deflned.—Corbin v. Kansas City, C. 
C. St. J. Ry, Co., Mo.App., 41 S.W. 
2d 832. 

Xnstxuctions held snfflcieiit or not er- 
roneons 

Cal.—Powell V. Pacific Elee. Ry. Co., 
216 P.2d 448, 35 Cal.2d 40—Wright 
V. Los Angeles Ry. Corp.. 93 P.2d 
135, 14 Cal.2d 168—Plorine v. Mar¬ 
ket St. Ry. Co., 149 P.2d 41, 64 
CaI.App.2d 585—Schilling v. Cen¬ 
tral California Traction Co., 1 P.2d 
53, 113 Cal.App. 30. 


Minn.—Deach v. St. Paul City Ry. 
Co., 9 X.W.2d 735, 215 Minn. 171. 

Mo.—Xeal v. Kansas City Public 
Service Co„ 184 S.W.2d 441, 353 Mo. 
779—State ex rei. Weddle v. Trim- 
ble, 52 S.W.2d 864, 331 Mo. 1—Eliis 
V. Kansas City Public Service Co., 
App., 203 S.W.2d 475. 

W. Va.—Xazionale v. Wheellng Trac¬ 
tion Co.. 158 S.E. 502, 110 ^V.Va. 
405. 

60 C.J. p 642 note 24 [a]. 

Instructions held erroneous 

X. Y.—Mead v. Louer, 33 X.E,2d 534. 
2S5 X.Y. 230. 

Ohio,—Prok v. City of Cleveland. 
App., 102 X.E.2d 253. 

60 C.J. p 642 note 24 [b]. 

Instruotion held applicable 

Ga.—Georgia Power Co. v. Clark, 25 
S.E.2d 91, 69 Qa.App. 273. 

Mo.—Berryman v. People^s Motorbus 
Co. of St. Louis, 54 S.\V.2d 747, 228 
Mo.App. 1032. certiorari quashed 
State ex rei. St. Louis Public Serv¬ 
ice Co. V. Becker, 66 S.W.2d 141. 
334 Mo. 115. 

60 C.J. p 642 note 24 [c]. 

Bequested instructions held proper- 
ly refused 

Minn.—Peterson v. Minneapolis St 
Ry. Co., 53 X.W.2d 817. 

Mo.—Dingman v. St Louis Public 
Service Co.. App.. 52 S.W.2d 684. 

60 C.J. p 642 note 24 [c]. 

7. Kan.—Metropolitan St R. Co. v, 
Rouch, 71 P. 257. 66 Kan. 195. 

60 C.J. p 642 note 25. 

mstructlon held proper 

Ind.—Vanosdol v. Henderson, 22 X.E. 
2d 812, 216 Ind. 240. 

8. Minn.—^Wright v. Minneapolis St 
Ry. Co., 23 X.W.2d 347, 222 Minn. 
105. 

60 C.J. p 643 note 26. 

Instructions held suffleieut or not er¬ 
roneous 

U.S.—Illinois Terminal R. Co. v. Felt- 
rop, C.C.A.MO.. 130 F.2d 982. 

Iow'a.—Lynch v. Des Moines Ry. Co., 
245 X.W. 219, 215 Iow'a 1119. 

Md.—Baltimore Transit Co. v. State 
for Use of Castranda. 71 A.2d 442, 
194 Md. 421. 

Mo.—Christiansen v. St. Louis Public 
Ser\'ice Co., 62 S.W.2d 828. 333 Mo. 
408—Spencer v. Kansas City Public 
Ser\'ice Co., App.. 250 S.W.2d 187— 
Billingsley v. Kansas City Public 
Service Co., App.. 181 S.W.2d 204. 
record quashed State ex rei. Kansas 
City Public Service Co. v. Bland, 
187 S.'W.2d 211. 353 Mo. 1234. con- 
formed to 191 S.W.2d 331, 239 Mo. 
App. 440—^McX^ulty v. St Louis 
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as to the giving of signals and warnings,® pre- 
cautions or negligence on approaching persons, ani- 
mals, or vehicles on or near the track,io or the 
presence of excited or frightened animals,il the 


right of way over the tracks,^^ and acts done in 
emergencies or situations of sudden perii and as 
to instructions concerning care or negligence of 
the defendant with respect to children,!^ and li- 


Public Service Co., App., 60 SAV.2d 
701. 

60 C.J. p 643 note 26 [a]. 

Xnstmctions lield erroneons 

Minn.—Wright v. Minneapolis St. 
Ry. Co.. 23 X.W.2d 347, 222 Minn. 
105. 

60 C.J. p 643 note 26 [b3. 

Zjurbmctioiis Ixeld applicable 

Mo.—Dillard v. East St. Louis Ry. 
Co., App., 150 S.W.2d 552. 

60 C.J. p 643 note 26 [c]. 

XnstractloaLS held not misleadlnsr 

D.C.—Gardner v. Capital Transit Co., 
152 P.2d 2SS. bO U.S.App.D.C. 297, 
certiorari denied 66 S.Ct 824, 327 
U.S. 795, 90 L.Ed. 1021. 

9. Mo.—^^'eishaar v. Kansas City 
Public Service Co., App., 128 S.W. 
2d 332. 

60 C.J. p 643 note 27. 

ZjifftrTLctions held snillcieat or a.ot 
erroneons 

Ind.—^\^anosdol v. Henderson, 22 N. 
E.2d 812, 216 Ind. 240. 

60 C.J. p 643 note 27 [a]. 

ZnstmctloaLS held erroneons 

lowa.—Elliott V. Des Moines Ry. Co., 
271 N.W. 506, 223 lowa 46. 

Mo.—State ex rei. Weddie v. Trim- 
ble, 52 S,W.2d 864. 331 Mo. 1— 
Weishaar v. Kansas City Public 
Service Co., App., 128 S.\V.2d 332. 

60 C.J. p 643 note 27 [b]. 

Xnstmctlons held inapplicahle 

Mo.—^^Veishaar v. Kansas City Pub¬ 
lic Service Co., App,, 128 S.W.2d 
332. 

60 C.J. p 643 note 27 [d]. 

Be^nested instmctions held pxoperly 
refnsed 

Ky.—Brooks v. New Albany & L. 
Elee. Ry. Corp., 132 S.W.2d 777, 
280 Ky. 157. 

Mo.—Dingman v. St. Louis Public 
Service Co., App., 52 S.W.2d 684. 

60 C.J. p 643 note 27 [e]. 

Xnstmctlons held zolsleading 

Mo.—^Weishaar v. Kansas City Pub¬ 
lic Service Co.. App., 128 S.W.2d 
332. 

60 C.J. p 643 note 27 [g]. 

10- Cal.—Germ v. City and County 
of San Francisco, 222 P.2d 122, 93 
Gal.App.2d 404. 

60 C.J. p 643 note 28. 

Ihstmctions held snfflcient or not er¬ 
roneons 

Cal,—Ring v. Los Angeles Ry. Corpo¬ 
ration, 2 P.2d 404, 116 Cal.App. 
93. 


Ga.—Georgia Power Co. v. Clark, 25 
S.E.2d 91, 69 Ga.App. 273. 

Mo.—Robb v. St, Louis Public Serv¬ 
ice Co., 178 S.W.2d 443, 352 Mo. 
566—Robinson v. Kansas City Pub¬ 
lic Service Co., 137 S.W.2d 548, 345 
Mo. 764—Christiansen v. St. Louis 
Public Service Co., 62 S.'\V.2d 828. 
333 Mo. 408—Spencer v. Kansas 
City Public Service Co., App., 230 
S.'\V.2d 187—Raymore v. Kansas 
City Public Service Co., App., 141 
S.\V,2d 103. 

60 C.J. p 643 note 28 ta]. 

Ihstmotions held erroneons 
Cal.—Germ v. City and County of 
San Francisco, 222 P.2d 122, 99 
Cal.App.2d 404—Criswell v. Pacific 
Elee. Ry. Co., 120 P.2d 670. 48 Cal. 
App.2d 810. 

60 C.J. p 643 note 28 [b]. 

Zttstmotlons held applicahle 

Mo.—^^Villiams v. East St. Louis Ry. 

Co., App., 100 S.W.2d 51. 

60 C.J. p 643 note 28 [c]. 

Bagnested instmotions held properly 
refnsed 

D.C.—Gardner v. Capital Transit Co., 
162 F.2d 288. 80 U.S.App.D.C. 297. 
certiorari denied 66 S.Ct. 824, 327 
U.S. 795, 90 L.Ed. 1021. 

Ohio.—Cincinnati St. Ry. Co. v. Wa- 
terman, 198 N.E, 494. 50 Ohio App. 
380. 

60 C.J. p 643 note 28 [e]. 

instmctions held misleading or oon- 
fnsing 

Cal.—Germ v, City and County of San 
Francisco, 222 P.2d 122, 93 Cal. 
App.2d 404. 

Mo.—Baldwin v. Kansas City Public 
Service Co., 210 S.W.2d 115, 240 
Mo.App. 527. 

60 C.J. p 643 note 28 Ish 

11. Tex.—Ross V. Marshall Traction 
Co., Civ.App., 256 S.W. 638. 

60 C,J. p 644 note 29. 

12, D.C.—Gardner v. Capital Transit 
Co.. 152 P,2d 288, 80 U.S.App.D.C. 
297, certiorari denied 66 S.Ct, 824, 
327 U.S. 795, 90 L.Ed. 1021. 

Ohio.—^Plummer v, Peoples Transit 
Co., App., 104 N.E.2d 75. 

60 C.J. p 644 note 30. 

mstmctions held snHicient or not er¬ 
roneons 

Ark.—^Arkansas Power & LIght Co. v. 
Connelly, 49 S.W.2d 387, 185 Ark. 
693. 

D.C.—Gardner v. Capital Transit Co.. 
152 F.2d 288, 80 U.S.App.D.C. 297, 


certiorari denied 66 S.Ct. 824, 327 

U. S. 795, 90 L.Ed. 1021. 

Md.—Crawford v. Baltimore Transit 
Co.. 58 A.2d 680. 190 Md. 381. 

Mich.—Beaulieu v. City of Detroit. 

292 N.IV. 332, 293 Mich. 364. 

Mo.—Rowe V. Kansas City Public 
Service Co., App., 245 S.AV.2d 445. 
60 C.J. p 644 note 30 [a]. 

Instmctions held erroneons 

Cal.—Stricklin v. Rosemeyer, 126 P.2d 
665, 52 Cal.App.2d 558—Abelseth v. 
City and County of San Francisco, 
19 r.2d 53. 129 Cal.App. 552. 

Ohio.—Plummer v. Peoples Transit 
Co., App., 104 N.E.2d 75. 

60 C.J. p 644 note 30 £b]. 

Instmctions held inapplicahle 

Minn.—Wright v. Minneapolis St. Ry. 

Co., 23 N.W.2d 347. 222 Minn. 105. 
60 C.J. p 644 note 30 [c]. 

Begnested instmctions held properly 
refnsed 

R.I.—Ferra v. United Electric Rys. 

Co., 155 A. 668, 52 R.I. 7. 

60 C.J. p 644 note 30 [d]. 

Beiinested instmctions held errone- 
onsly refnsed 

Fla.—Miami Beach Ry. Co. v. Dohme, 
179 So. 166, 131 Fla. 171. 

Ohio.—Clampitt v. City of Cleveland, 
App., 86 N.E.2d 506—Langdon v. 
Cincinnati St. Ry. Co., 62 N.E.2d 
380, 75 Ohio App. 482. 

60 C.J. p 644 note 30 [e]. 

Instmctions held misleading or con^ 
fnsing 

Tex.—Dallas Ry. & Terniinal Co. v. 
Allen, Civ.App., 43 S.W.2d 165, er¬ 
ror dismissed. 

60 C.J. p 644 note 30 [f]. 

13, N.Y.—Hock V. New York, etc., 

R. Co., 77 N.Y.S. 200, 74 App.Dlv. 
52. 

60 C.J. p 645 note 31. 

xnstmotion held inapplicahle 

Va.—^Virginia Electric & Power Co. 

V. Blunfs Adm’r, 163 S.E. 329, 15 S 
Va. 421. 

14. Ala.—Mobile Light & Rallroad 
Co. V. Nicholas, 167 So. 298, 232 
Ala. 213. 

60 C.J. p 645 note 32. 

mstmctions held snffioient or not er¬ 
roneons 

Cal.—Gackstetter v. Market St, Ry. 

Co., 20 P.2d 93. 130 Cal.App. 316. 
Ga.—Georgia Power Co. v. Burger, 11 

S. E.2d $34. 63 Ga.App. 784, 

60 C.J. p 645 note 32 [a]. 
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censL-es or tn.’spns5ers.^j 

§ 332. - Contributory Negligence 

General rules apply as to instructtons on the issue of 
contributory negligence in actions to recover for inju¬ 
ries resulting from the operattons of a Street railroad. 

The rules governing instructions in other actions 


f ft.unded on negligence, and in civil actions gener- 
a!!y. are app!icable in actions for injuries resulting 
from the management or operation of a Street 
' railroad, with respect to the care or contributory 
negligence of the injiired person,!*^ as in stopping, 
looking, or listening for the approach of a car,l* 
or attempting to cross the track in front of a 
[ standing or approaching car.^S These rules also 


Beattested lastructioit held pTOperly 
refnsed 

Ala.—Mobile Liffht & Railroad Oo. v. 

Xicholas, 167 So. 20«. 232 Ala. 213. 
60 C.J. p 645 note 32 [e]. 

15. X.T.—Spitalera v. Second Ave. R. 
Co., 25 X.Y.S. 019, 73 Hun 37. 

60 C.J. p 645 note 33. 

16. X.C.—Alexander v. Southern 
Public Utilities Co., 177 S.E. 427, 
207 N.C. 4CS. 

60 C.J. p 645 note 3S, 

Xnstructlons held sufficient or not er- 
roneous 

Ala.—Caudie v. Eirmingham Eleo. 
Co., 22 So.2d 417. 247 Ala. 34— 
McKinney v. Birmingham Elee. 
Co., 193 So. 139, 23b Ala. 627. 

Cal.—Lund v. Pacific Elee. Ry. Co., 
153 P.2d 705, 25 Cal.2d 2S7. 

Ind.—Smith v. Mills, 1S5 X.E, S27, 
9S Ind.App. 543. 

lowa.—Mann v. Des Moines Ry, Co., 
7 X.\V.2d 45, 232 lowa 1049. 

Minn.—Elkins v. Mmneapolis St. 
Ry. Co., 270 X.W. 914. 199 Minn, 
63. 

Mo.—Wells V. City of Jefferson, 132 
S.W.2d 1006, 345 Mo. 239. 

X.C.—Alexander v. Southern Public 
Utilities Co., 177 S.E. 427, 207 X. 
C. 43S. 

Pa.—Reithof v. Pittsburgh Rys. Co.. 
65 A.2d 346. 361 Pa. 4S9—Longden 
V. Conestoga Transp. Co., 169 A. 
SS4, 313 Pa. 561. 

Tenn.—Hemnier v. Tennessee Elee. 
Power Co., 139 S.W.2d 69S, 24 

Tenn.App. 42. 

60 C.J, p 646 note 3S [a]. 

Xnstructlons held erroueous 

U.S.—Myles v. Philadelphia Transp. 

Co., C.A.Pa.. 1&9 F.2d 1014. 

Cal.—Abelseth v. City and County 
of San Prancisco, 19 P.2d 53, 129 
Cal.App. 552. 

Conn.—^Hurley v. Connecticut Co., 172 
A. 86. 11S Conn. 276. 


Xnstructions held applieable 

Pa.—Smith V. Philadelphia Tmnsp. 
Co., 77 A.2d 653, 16^ Pa.Super. 16« 
—Ward V. Philadelphia Rapid 
Transit Co., 177 A. 4S5, 117 Pa. 
Super. 120. 

i 60 C.J. p 646 note 38 [cj. 

' Xustructioiis held iuapplicahle 

I Mo.—Chervek v. St. Louis Public 
Service Co., App., 173 S.W.2d 599. 

I 60 C.J. p 646 note 3S [dj. 

I Beguested lustruetlons held properly 
^ refused 

, Ala.—Harrison v. Mohile Light & 

! Railroad Co., 171 So. 742, 233 Ala. 
393. 

[Cal.—Paulos v. Market St. Ry. Co., 
j 2S P.2d 94, 136 Cal.App. 163. 

Ohio.—Keller v, City Ry. Co.. App., 

: S4 X.E.2d 69. 1 

60 C.J. p 646 note 3S [ej 

^ Bequested iustructions held erroue- 
1 ously refused 

Pa.—Kasanovich v. George, 34 A.2d 
I 523, 348 Pa. 199. 

■ 60 C.J. p 646 note 3S [f]. 

17. Cal.—^Aurenz v. Los Angeles Ry. 
Corp., 65 P.2d 910, 19 Cal.App.2d 
401. 

Ohio.—Keller v. City Ry. Co., App., 

54 X.E.2d 69. 

60 C.J. p 647 note 39. 

ZxLStructious held sufficient or not er- 
roneous 

Cal.—De Fries v. Market St. Ry. Co., 

55 P.2d 256, 31 Cal.App.2d 463— 
Meredith v. Key System Transit 
Co„ 267 P. 164, 91 Cal.App. 44S. 

I Tenn.—Hemmer v. Tennessee Elee. 

! Power Co., 139 S.W.2d 69S, 24 Tenn. 

I App. 42. 

60 C.J. p 647 note 39 [a]. 

I Xnstructions held erroneous 

j Cal.—^Aurenz v, Dos Angeles Ry. 

! Cora, 6 5 P^d 910^9 gi^App,2d 


f Md.—Merrick v. United Rys. & Elec¬ 
tric Co. of Baltimore City, 163 A. 
S16, 163 Md. 641. 

60 C.J. p 647 note 39 [c]. 

Bequested iustructions held properly 
refused 

Cal.—Holder v. Key System, 200 P. 

2d 98, SS Cal.App.2d 925. 

Md.—Baltimore Transit Co. v. State 
, for Use of Castranda, 71 A.2d 442, 

I 194 Md. 421. 

Ohio.—Keller v. City Ry. Co., App., 

! 84 X.E.2d 69. 

j 60 C.J. p 647 note 39 [e]. 

I Bequested iustructions held errone- 
I ously refused 

* Ohio.—Youngstown & S. Ry. Co. v. 
Prigosin, 4 X.E.2d 599, 53 Ohio App. 
189. 

60 C.J. P 647 note 39 [fj. 

18. Tenn.—Ijams v. Knoxville Pow¬ 
er & Light Co., 1 Tenn.App. 627. 

60 C.J. p 647 note 40. 

Xnstructions held sufficient or not er¬ 
roneous 

Mo.—Rowe V. Kansas City Public 
Service Co., App., 24S S.W.2d 445. 
Tenn.—Ijams v. Knoxville Power & 
Light Co., 1 Tenn.App. 627. 

60 C.J. p 647 note 40 [a]. 

Xnstructions held erroneous 

111.—Monahan v. Chicago Transit Au- 
thonty, 93 X.E.2d 169, 341 Ill.App. 
250. 

Ohio.—Plummer v. Peoples Transit 
Co., App.. 104 X.E.2d 75—Cincinnati 
St. Ry. Co. v. Waterman, 19S X.R 
494, 50 Ohio App. 3S0. 

Okl.—Enghlin v. Pittsburg County 
Ry. Co., 36 P.2d 32, 169 Okl. 36, 
94 A.L.R. 1180. 

60 C.J. p 647 note 40 [b]. 

Xnstructions held applicable 

Ala.—McKinney v. Birmingham Elee. 

Co., 193 So. 139, 238 Ala. 627. 

60 C.J. p 647 note 40 [c]. 




iservice XIo •3.».-u oo, oo-l juu. 

46S—Smith V. Kansas City Public 
Service Co., 43 S.W.2d 548. 32S Mo. 
979. 

X.J.—Reinheimer v. Atlantic City & 
Shore R. Co., 1S4 A. 215, 14 X.J, 
Misc. 253. 

X.Y.—Sewell v. Third Ave. Ry. Co., 
59 X.T.S.2d 677. 

€0 C.J. p 646 note 38 [b]. 


Traction Co., 1 P.2d 56, 115 Cal. 
App. 113. 

60 C.J. p 647 note 39 [b]. 

Xnstructions held applicable 

Cal.—Collier v. Los Angeles Ry, Co., 
140 P.2d 206, 60 Cal.App.2d 169— 
De Fries v. Market St Ry. Co., SS 
P.2d 256, 31 Cal.App.2d 463. 
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Mich.—Beaulieu v. City of Detroit, 
292 X.W. 332. 293 Mlch. 364. 

60 C.J. p 647 note 40 [e]. 

Bequested iustructions held errone- 
onsly refused 

111.—Izenman v. Richardson, 10 N.E. 

2d 892, 291 IlLApp. 618. 

60 C.J. p 647 note 40 [fj. 
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govcm instructions as to the coatributory ncgligence 
of children,^® and pcrsons under a physica! or 
menta! disabi!ity.-0 

§ 333. -Last Ciear Chance; Willful In- 

jury 

General rules apply as to instructions on the last 
ciear chance doctrine and the issue of willful injury. 


The general rules as to instructions in other ac- 
tions foimded on negligfence, and civii actions gen- 
erally, are applicable in actions for injuries result- 
ing from the management or operation of a Street 
railroaci, with respect to the doctrine of last ciear 
chance, or the avoidability of the accident notwith- 
standing contrilmtory negligence on the part of the 
person injured therein,^! and this is true with re- 


19. X.Y.—Hicks V. Xassau Electric ' 
R. Co., 62 X.Y.S. 597, 47 App Div. ? 

479. 1 

60 C.J. p 64S note 41. | 

Znstractioiis held sujficient or not er- , 

ro&eoTis I 

Cal.—Gackstetter v. Market St. Ry. 

Co., 20 P.2d 93, 130 Cal.App. 316. i 
60 C.J. p 64S note 41 [a]. 

XzLstmctioxis held erroneous 

Tex.—^Xorthern Texas Traction Co. v. 


V. Kansas City Public Service Co., I 
137 S.AV.2d 54?, 34.5 Mo. 764—Jor- 
dan V, St- Joseph Ry.. Lisht, Heat ] 
& Power Co., 73 S.W.2d 205. 335 Mo. ; 
319—Kloeckener v. St, Louis Pub- j 
lic Service Co.. 53 S.W.2d 1043. 331 
Mo. 396—Grubbs v. Kansas City 
Public Service Co.. 45 S.\V.2d 71. 
329 Mo. 390—Rowe v. Kansas City 
Public Service Co., App.. 24 S S.W. 
2d 445—Ramei v. Kansas City Pub¬ 
lic Service Co., App., 1S7 S.W.2d 


App. 571—Ramei v. Kansas City 
Public Service Co., App., 1S7 S. 
'VV.2d 492—Robards v. Kansas City 
Public Service Co.. 177 S.W.2d 709,. 
23 S Mo.App. 165—Flaspoler v. Kan¬ 
sas City Public Service Co., 170 S. 
W.2d 141, 237 Mo.App. 1055—Flas¬ 
poler V. Kansas City Public Service 
Co., 151 S.\V.2d 467. 235 Mo.App. 
1102—Cunningham v. Kansas City 
Public Service Co.. 77 S.W.2d 161. 
229 Mo.App. 174. 


Thetford, Com.App., 44 S.W.2d 902. 
60 C.J. p 64S note 41 [b], 

Beg.iieBted instmctions held properly 
reft-Bed 

Cal.—Gackstetter v. Market St. Ry. 

Co., 20 P.2d 93, 130 Cal.App. 316. 

60 C.J. p 64S note 41 [e]. 

20. Cal.—Campagrna v. Market Street 
Ry. Co., 149 P.2d 281, 24 Cal.2d 304. 

€0 C.J. p 648 note 42. 

21. D.C.—Stewart v. Capital Transit 
Co., 108 F-2d 1, 70 App.D.C. 346, 
certiorari denied 60 S.Ct. 515, 309 
U.S. 657, 84 L-Ed. 1006, rehearing 
denied 60 S.Ct. 607, 309 U.S. 696, 
84 L.Ed. 1036. 

Mo.—Melton v. St. Louis Public Serv¬ 
ice Co., 251 S.\V.2d 663—Robards v. 
Kansas City Public Service Co., 177 
S.W.2d 709, 238 Mo.App. 165— 

Flaspoler v. Kansas City Public 
Service Co., 170 S.^V.2d 141, 237 
Mo..4pp. 1055—Maher v. St. Louis 
Public Service Co., App., 53 S.W.2d 
1099. 

60 C.J. p 64S note 45. 

Xastrnctlo&B held snffloient or aot er- 
roneous 

Cal.—^W^right v. Los Angreles Ry. 
Corporation, 93 P.2d 135, 14 Cal.2d 
168—0’Connor v. City and County 
of San Prancisco, 207 P.2d 638, 92 
Cal.App.2d 626—Costerisan v. Los 
Angeles Ry. Corp., 122 P.2d 598, 
60 Cal.App.2d 143—De Fries v. Mar¬ 
ket St. Ry. Co., 88 P.2d 256, 31 Cal. 
App.2d 463—Paulos v. Market St. 
Ry. Oo.. 28 P.2d 94, 136 Cal.App. 
163. 

Mo.—S'.ith V. St. Louis Public Serv¬ 
ice Co., 251 S.W.2d 693—Walker v. 
St. Louis Public Service Co., 243 S. 
W.2d 92, 362 Mo. 648—Harrow v. 
Kansis City Public Service Co., 233 
S.W.ld 644, 361 Mo. 42—Jants v. 
St. Louis Public Service Co., 204 
S.W.fd 698, 356 Mo. 985—Robinson 


492—Parmer v. Kansas City Pub- , 
lic Service Co., App., 1S6 S.W.2d' 
766—Bresler v. Kansas City Public ! 
Service Co., 186 S.W.2d 521, 239 Mo. j 
App. 22S, certiorari quashed State 
es rei. Kansas City Public Service 
Co. V. Bland, 191 S.W.2d 660, 354 
Mo. S6S—^King v. Kansas City Pub¬ 
lic Service Co., 91 S.W.2d 89, 2331 
Mo.App. S2, certiorari quashed i 
State ex rei. Kansas City Public! 
Service Co. v. Sham. 124 S.\V.2d | 
1097, 343 Mo. 1066—Cunningham v. 
Kansas City Public Service Co., 77 
S.'VV.2d 161, 229 Mo.App. 174—Gay 
V. Kansas City Public Service Co.. 
App,, 77 S.W.2d 133—Curtis v. Kan¬ 
sas City Public Service Co., App., 
74 S.W.2d 255—Cain v. St. Louis 
Public Service Co., App., 59 S.AV. 
2d 734—Maher v. St. Louis Public 
Service Co., App., 53 S.W.2d 1099. 

\V.Va. —Nazionale v, Wheeling Trac- \ 
tion Co.. 15S S.E. 502, 110 W.Va. 
405. 

60 C.J. P 648 note 45 [a]. 

ZnstructioiLS held erroneous 

D.C.—Stewart v. Capital Transit Co., 
lOS F.2d 1, 70 App.D.C. 346, certio¬ 
rari denied 60 S.Ct. 515, 309 U.S. i 
657, 84 L.Ed. 1006, rehearing de¬ 
nied 60 S.Ct. 607, 309 U.S. 696, 84 
L.Ed. 1036. 

Pia,—Mlami Beach Ry. Co. v, Dohme, 
179 So. 166, 131 Fla. 171. 

Mo,—Johnson v. St, Louis Public 
Service Co„ 251 S,W.2d 70—^Kelley 
V. St. Louis Public Service Co., 24S 
S.W.2d 597—Murphy v. St. Louis 
Public Service Co., 244 S.\V.2d 31, 
362 Mo, 772—Lefkowitz v. Kansas 
City Public Service Co., 242 S.W. 
2d 530—^Harrow v, Kansas City 
Public Service Co., 233 S.W.2d 644, 
361 Mo. 42—Banks v. St. Louis 
Public Service Co., App., 249 S.W.2d 
481—^AVhite v. Kansas City Public 
Service Co., 193 S.W.2d 60, 239 Mo.! 


Ohio.—Cincinnati St. Ry. Co. v. Kee- 
han, 1S6 X.E. R12. 45 Ohio App. 75. 

Okl.—Oklahoma Ry. Co. v. Overton, 
12 P.2d 537, 15S Okl. 96. 

Tenn.—Hemmer v. Tennessee Elee. 
Power Co., 139 S.W.2d 698, 24 Tenn^ 
App. 42. 

Tex.—^Northern Texas Traction Co. 
V. Thetford, Com.App., 44 S.W.2ci 
902. 

60 C.J. p 64S note 45 [b]. 

ZttstractioiiB held applicable 

Cal.—Rather v. City and County of 
San iPrancisco. 184 P.2d 727, SI Cal. 
App.2d 625—Paolmi v. City and 
County of San Prancisco, 164 P.2d 
916, 72 Cal.App,2d 579—De Fries v, 
Market St. Ry. Co., SS P.2d 256, 31 
Cal.App,2d 463. 

Colo.—Denver Tramway Corp. v. Pe- 
risho, 97 P.2d 422. 105 Colo. 280. 

D.C.—Finney v. Capital Transit Co., 
C.A.. 198 F.2d SI. 

III.—Goldschmidt v. Chicago Transit 
Authority, 82 X.E.2d 357, 335 IlL 
App. 461. 

Mo.—Davis V. Kansas City Public 
Service Co., 233 S.W.2d 669, 361 Mo. 
168—^Jordan v. St. Joseph Ry.,. 
Light, Heat & Power Co., 73 S.W.2d 
205, 335 Mo. 319—Williams v. St. 
Louis Public Service Co., 73 S.W.2d 
199, 335 Mo. 335—Rowe v. Kansas 
City Public Service Co., App., 24S 
S.W.2d 445—Cacioppo v. Kansas 
City Public Service Co., App., 234 
S.W.2d 799—SteuernageI v. SL 
Louis Public Service Co., App., 202 
S.W.2d 516, affirmed 211 S.W.2d 
696, 357 Mo. 904—Parmer v. Kan¬ 
sas City Public Service Co., App., 
186 S.W.2d 766—Billingsley v. 
Kansas City Public Service Co., 
App., ISl S.W.2d 204, record 

quashed State ex rei, Kansas City 
Public Service Co. v. Bland, 187 
S.W.2d 211, 353 Mo. 1234. oon- 
formed to 191 S.W.2d 331, 239 Mo. 
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spect to willful injury.22 
§ 334. -Proximate Cause 

Instructions wtth respect to proximate cause are gov- 
emed by generat rules. 


Instructions with respect to proximate cause, in 
an action for injuries claimed to have resulted from 
the management or operation of a Street railroad, 
are governed by the rules applicable to instructions 
in other actions based on negligence and civil ac- 
tions generally.23 


App. 440—Hart v. Kansas City 
Public Service Co., App., 142 S.W. 
2d 34S—Molkenbur v. St. Louis 
Public Service Co., 103 S.W.2d 560, 
232 Mo.App, 256—Williams v. East 
St. Louis Ry. Co.. App., 100 S.W.2d 
51—Epstein v, Kansas City Public 
Service Co., App., 1% S.W.2d 534— 
Meeks v. Kansas City Public Serv¬ 
ice Co., App., 73 S.W.2d 337—Mc- 
Xulty V. St, Louis Public Service 
Co., App., 60 S.W.2d 701. 

Chio.—Aoker v. Columbus & South¬ 
ern Ohio Elee. Co., App.. 60 X.E.2d 
932. 

R.I.—Malfetano v. United Elee. Rys. 

Co., 191 A. 4‘Jl, 58 R.I. 129. 

Va.—Virginia Elee. & Power Co. v. 
Whitehurst, 8 S.E.2d 296, 175 Va. 
339. 

W.Va.—Bowman v. Monongahela 
West Penn Public Service Co.. 21 
S.E.2d 148, 124 W.Va. 504. 

60 C.J. p 648 note 45 [c]. 

XiLStnictlous held inappUcabla 
D.C.—Capital Transit Co. v. Grimes, 
164 F.2d 71S, 82 U.S.App.D.C. 393, 
certiorari denied 68 S.Ct. 664. 333 

U. S. S45, 92 L.Ed. 1129. 

Alo.—Alurphy v. St. Louis Public 
Service Co„ 244 S.W.2d 31. 362 Mo. 
772—Harrow v. Kansas City Pub¬ 
lic Service Co., 233 S.W.2d 644, 361 
Mo. 42—Steuernagel v. St. Louis 
Public Service Co., 211 S.W.2d 696, 
357 Mo. 904—^\TiitIey v. Kansas 
City Public Service Co.. App., 66 
S.W.2d 952—^^Vllilams v. St. Louis 
Public Service Co., App., 54 S.W.2d 
764. 

60 aj. p 64S note 45 [d]. 

Begnested Instuactlons held properly 
zefTisad 

D.C.—Cobb V. Capital Transit Co., 
148 P.2d 217, 79 U.S.App.D.C. 364— 
Stewart v. Capital Transit Co., lOS 
F.2d 1, 70 App.D.C. 346. certiorari 
denied 60 S.Ct. 515, 309 U.S. 657, 84 
L.Ed. 1006, rehearing denied 60 S. 
Ct 607, 309 U.S. 696. 84 LuEd. 3036. 
M>ch.—Beaulieu v. City of Detroit, 
292 N.W. 332, 293 Mich. 364. 

Mo.—Kelley v. St. Louis Public Serv¬ 
ice Co., 248 S.W.2d 597—Murphy v. 
St. Louis Public Service Co., 244 
S.W.2d 31. 362 Mo. 772—Marczuk 

V. St Louis Public Service Co., 196 
S.W.2d 1000, 355 Mo. 536. 

Tenn.—Hemmer v. Tennessee Elee. 
Power Co.. 139 S.W.2d 698, 24 Tenn. 
App. 42. 

60 CJ". p 648 note 45 £e]. 


Seqnested instructloELS held errone- 
ously refused 

Cal-—Silis V. Los Angeles Transit 
Lines, App., 246 P.2d 65—Simon v. 
City and County of San Prancisco, 
ISO P.2d 393, 79 Cal.App.2d 590. 

Mo.—Melton v. St. Louis Public 
Service Co.. 251 S.W.2d 663— 
Young V. St. Louis Public Service 
Co.. -A.pp., 57 S.W.2d 717. 

60 C.J. p 64S note 45 If]. 

Instructions held consistent urith 
others glven 

Mo.—Xewman v. St. Louis Public 
Service Co.. App., 238 S.W.2d 43, 
affirmed, Sup., 244 S.W.2d 45. 

60 C.J. p 648 note 45 tgj. 

Instructions held misleadlnsr oz oon- 
fuslng 

Alo.—Murphy v. St Louis Public 
Service Co., 244 S.W.2d 31. 362 Mo. 
772—State ex rei. Kansas City 
Public Service Co. v. Bland, 191 
S.W.2d 660, 354 Alo. 868—Mill- 
houser v. Kansas City Public Serv¬ 
ice Co.. 55 S.W.2d 673, 331 Mo. 933 
—Bresler v. Kansas City Public 
Service Co., 1S6 S.W.2d 524. 239 
Mo..\pp. 22 S, certiorari quashed 
State ex rei. Kansas City Public 
Service Co. v. Bland, 191 S.AV.2d 
660, 354 Alo. S6S—Flaspoler v. 

Kansas City Public Service Co., 
170 S.AV.2d 141, 237 Mo.App. 1055— 
Cunni ngham v, Kansas City Pub¬ 
lic Service Co., 77 S.W.2d 161, 229 
Mo.App. 174—TVTiitiey v. Kansas 
City Public Service Co., App., 66 
S.W.2d 952. 

60 C.J. p 648 note 45 [i]. 

Instructions held not misleading oz 
confusing' 

Mo,—Jants v. St Louis Public Serv¬ 
ice Co„ 204 S.W.2d 69S, 356 Mo. 
985—Jordan v. St Joseph Ry.. 
Light, Heat & Power Co., 73 S.W, 
2d 205, 335 Mo. 319—Sackmann v. 
Wells, 41 S.W,2d 153—Kmg v. Kan¬ 
sas City Public Service Co., 91 
S.AV.2d 89. 233 Mo.App. 82. certio¬ 
rari quashed State ex rei. Kansas 
City Public Service Co, v, Shain. 
124 S.W.2d 1097, 343 Mo. 1066—Gay 
V. Kansas City Public Service Co., 
App., 77 S,W.2d 133. 

X.H.—Oiguere v. Boston 8c M. R. R., 
167 A. 561, 86 X.H. 294. 

S3. Wash.—Traver v. Spokane St R. 
Co., 65 P. 284, 25 Wash. 225. 

60 C.J. p 649 note 46. 


23. Mo.—Jager v. Metropolitan St 

R. Co., 89 S.W. 62, 114 Mo.App. 10. 
60 C.J. p 649 note 48 

Instructions held suidcient or not er- 
roneous 

.\la.—Caudle v. Birmingham Elee. 

Co.. 22 So.2d 417, 247 Ala, 34. 

Ind.—Smith v. Mills, 185 X.B. 327, 
98 Ind.App. 543. 

Mo.—Xeal v. Kansas City Public 
Service Co., 184 S.W.2d 441, 353 
Mo. 779—Spencer v. Kansas City 
Public Service Co., App., 250 S.AV. 
2d 187—Pearson v. Kansas City 
Public Service Co., App., 217 S.W.2d 
276, affirmed 225 S.W.2d 742, 359 
Mo. 11S5—Billingsley v. Kansas 
City Public Service Co., 191 S.W.2d 
331, 239 Mo.App. 440—Raymore v. 
Kansas City Public Service Co., 
App., 141 S.AV.2d 103. 

X.C.—Myers v. Southern Public Util¬ 
ities Co., ISO S.E. 694, 208 X.C. 293. 
Or.—^Holzhauser v. Portland Trac- 
tion Co., 169 P.2d 127, 178 Or. 607. 
Tenn.—^Union Traction Co. v. Todd, 
64 S.W.2d 26, 16 Tenn.App. 200. 
Tex.—Dallas Railway & Terminal Co. 
V. Little, Civ.App., 109 S.AV.2d 289. 
error dismissed. 

60 C.J. p 649 note 48 [a]. 

Instructions held erroneous 

Minn.—Seward v. Minneapolis St. 
Ry. Co., 25 X.W.2d 221, 222 Minn. 
454. 

R.I.—^Ferra v. United Electric Rys. 

Co., 155 A. 668, 52 R.I. 7. 

60 C.J. p 649 note 48 [b]. 

Instructions held applicable 
Cal.—Gillette v, City and County of 
San Francisco, 107 P.2d 627, 41 
Cal.App.2d 758. 

Md.—United Rys. & Electric Co. of 
Baltimore v. State, 163 A. 90, 163 
Md. 313. 

Mo.—Bootee v. Kansas City Public 
Service Co„ 183 S.W.2d 892, 353 Mo. 
716. 

W.Va.—Bowman v. Monongahela 
West Penn Public Service Co., 21 

S. E.2d 148, 124 W.Va. 504. 

60 C.J. p 649 note 48 Ic]. 

Instructions held InappUcable 
Tex.—^Dallas Railway & Terminal 
Co. V. Little, Civ.App., 109 S.AV.2d 
289, error dismissed. 

60 C.J. p 649 note 48 [d]. 

Bequested instructions held properly 
refused 

Cal.—0'Donnell v. Market Street Ry. 
Co.. 86 P.2d 1077, 30 Cal.App.2d 
630. 
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§ 335. -Damages 

Instructions with respect to damages are governed 
by genera 1 rules. 

The general rules relating to instructions in other 
actions founded on negligence and in civil actions 
generally are applicable, in actions for injuries re- 
sulting from the management or operation of a 
Street railroad, as to the elements and measure of 
damages.-^ 

§ 336. Verdict and Findings 

General rules as to verdicts and findings apply In 
actions for injuries resulting from the operatione of 
Street railroads. 

The usual rules applicable in other actions found¬ 
ed on negligence, and in civil actions generally, 
govern, in actions for injuries resulting from the 
management or operation of a Street railroad, as to 
general verdicts or findings by the juiy’,^^ general 
verdicts with special findings,and verdicts on 
separate counts.^'^ General rules also apply with 
respect to special findings,28 their sufl5ciency,23 their 


consistency with each other^O and with a general 
verdict,2^ their construction,22 and their operation 
and effect,23 and such rules apply to the findings of 
the trial court.^^ 

§ 337. Appeal and Error 

General rules as to appeal and error apply in actions 
to recover for injuries resulting from the management 
or operation of a Street railroad. 

The rules with respect to appeals and writs of 
error, and the determination thereon and decision 
thereof, applicable in other actions founded on negli¬ 
gence, and in civil actions generally, govem actions 
for injuries resulting from the management or 
operation of a Street railroad.^» Thus, if the ver¬ 
dict, finding, or judgment in the lower court is 
clearly against the weight of the evidence, or un- 
supported by any competent evidence, it will be re- 
versed or set aside on appeal but, where there 
is sufficient evidence to support a verdict or finding, 
although it is conflicting, such verdict or finding or 
a judgment rendered thereon will not be disturbed on 
appeal,27 nor will it be set aside or reversed for an 


D.C.—^Howard v. Capital Transit Co., 
163 F.2d 910, 82 U.S.App.D.C. 851. 
Hd.—United Rys. & Electric Co. of 
Baltimore v. State, 168 90, 163 

Md. 313. 

Minn.—La Combe v. Minneapolls St. 

Ry. Co., 51 N.W.2d 839. 

60 C.J. p 649 note 48 [e]. 

Begoested instructions lield errone- 
oiLsly xefnsed 

Or.—Hunsaker v. Pacific Northwest 
Public Service Co., 20 P.2d 433, 143 
Or. 583. 

R.I.—Ferra v. United Electric Rys. 

Co., 155 A. 668, 62 R.I. 7, 

60 C.J. p 649 note 48 UJ. 

SOurtmction held mlsleadinff 
Cal.—^Krupp v. L#os Angeles Ry. 
Corp., 135 P.2d 424, 67 Cal.App.2d 
695. 

60 C.J. p 648 note 48 [g]. 

Va.—^Portsmouth St. R. Co. v. 
Peed, 47 S.E. 850, 102 Va. 662. 

60 C.J. p 650 note 54. 

25. lowa.—Gearhart v. Des Moines 
R. Co., 21 N.T\'.2d 569, 237 lowa 
213. 

Maas.—Slowik v. Union St. Ry. Co., 
184 N.E. 469. 282 Mass. 249. 

Pa.—V a 1 e n t i n e v. Philadelphia 
Transp. Co.. 76 A-2d 471, 167 Pa. 
Super. 592. 

60 C.J. p 650 note 57- 

26. Ind.—Union Tractlon Co. v. 
Howard, App., 87 N.E, 1103, rehear- 
ing denied 88 N.E, 967, reversed 
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on other grounds 90 N.R 764, 173 
Ind. 335. 

60 C.J. p 650 note 57 [fj, 

27. Mo.—^Moore v. United R. Co., 
170 S.W. 386, 185 Mo.App. 184. 

60 C.J. p 652 note 57 tgj. 

28. Kan.—SIaton v. Union Elee. Ry. 
Co., 145 P.2d 456, 158 Kan. 132. 

Ohio.—Columbus, Delaware & Marion 
Electric Co. v. 0’Day, 176 N.E. 669, 
123 Ohio St, 638. 

60 C.J. p 652 note 58. 

29. Kan.—Wichita R., etc., Co. v. 
Liebhart. 101 P. 457, 80 KaxL 91. 

60 C.J. p 650 note 57 [dj. 

30. Kan.—Leonard v. Kansas City 
Public Service Co., 204 P.2d 760, 
167 Kan. 51—Godfrey v. Kansas 
City Public Service Co,, 88 P.2d 
1037, 149 Kan. 592—May v. Kan¬ 
sas Power & Liight Co., 7 P.2d 108, 
134 Kan. 470. 

Tex.—Yarbrough v. Dallas Railway 
& Terminal Co., 97 S.Vr.2d 169, 128 
Tex. 445—Texas Interurban Ry. 
Co. v. Hughes, Coin.App., 53 S.W.2d 
448, motion granted 68 S.'W'.2d 820 
—Cannady v. Dallas Ry. & Ter¬ 
minal Co., Civ.App., 219 S.'W.2d 816 
—Gross V. Dallas Railway & Ter¬ 
minal Co., Civ.App., 131 S.W.2d 113, 
error dismissed, judgment correct 
—Havins v. Dallas Railway & Ter¬ 
minal Co., Civ.App., 130 S.W.2d 878, 
error refused—Dallas Railway & 
Terminal Co. v. Price, Civ.App., 94 
S.W.2d 884, amrrned 114 S.W.2d 
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859, 131 Tex, 319—^Dallas Railway 
& Terminal Co. v. Watkins, Civ, 
App., 89 S.W.2d 420, error refused 
—Osterloh v. San Antonio Public 
Service Co., Civ.App., 77 S.'W.2d 
290, error dismissed. 

60 C.J. p 652 note 58 £h]. 

31. Kan.—Godfrey v. ICansas City 
Public Service Co., 88 P.2d 1037, 
149 Kan. 592—May v. Kansas Pow¬ 
er & Light Co., 7 P.2d 108, 134 Kajt, 
470. 

Ohio.—Eversole v. Seelbach, App., 73 
N.E.2d 223—Gearhart v. Columbus 
Ry., Power & Light Co., 29 N.E.2d 
621, 65 Ohio App. 225. 

32. Kan.—^Lee v. Kansas City Pub¬ 
lic Service Co,, 22 P.2d 942, 137 
Kan. 759. 

60 C.J. p 652 note 58 [ij. 

33. Kan.—Quali v. Kansas Power & 
Light Co., 64 P.2d 565, 145 Kan. 95 
—May V. Kansas Power & Light 
Co., 7 P.2d 108, 134 Kan, 470. 

34. Cal.—^Paine v. San Bemardino 
Valley Traction Co., 77 P. 659. 143 
Cal. 654. 

60 C.J. p 653 note 59. 

35. 111.—Valuch V. Rawson, 270 IlL 
App. 583. 

60 C.J. p 653 note 62. 

36. Mich.—Gregory v. Detroit Unit¬ 
ed R. Co., 101 N.W. 546, 138 Mlofa. 
368. 

60 C.J. p 654 note 63. 

37. Mass. —Vincent v. Norton, «to^ 
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immateria! variance between the pieadings and the 
proof,2S or for harmiess error with respect to the 
admission or cxclusion of evidence^^* or the giving 
or refusal of instructions.^® \\’hcTe there has been 
no abuse of discretion by the lower court its rulings 
wili ordinarily not be interfered with on appeah^i 

§ 338. Damages 

General rules as to damages, including exemplary or 

10. Offenses Incident to O 

§ 339. Offenses by Street Railroad Company 
or Its Servants 

General rules of criminal law apply as to offenses in 
connection with the management and operation of Street 
railroads. 

The general rules governing prosecutions for 
other criminal offenses are applicable to offenses, 
as created in some jurisdictions by statutes or mu- 
nicipal ordinances. in connection with, or growing 
out of, the management or operation of a Street rail¬ 
road,such as causing death through negligence,^® 
or failure to operate cars at proper inten-als,**^ or 


punitive damages, apply in actions to recover for in¬ 
juries resulting from the operation of a Street railroad. 

The general rules as to damages in other civil 
actions are applicable in an action for injuries or 
damage sustained through the operation of a Street 
railroad.^- Exemplary or punitive damages may 
be recovered where the injury w*as due to gross neg- 
ligence or willful or wanton misconduct,^^ but not 
otherwise.^-* 

RATioN OF Street Railroads 

to stop them at proper places to take on or let off 
passengers,'*^ or to run them through to the end of 
their routes,^^^ or to ventilate them properly,50 or to 
provide cars with protection to motormen from wind 
and storm,^^ or to keep white and colored pas- 
sengers separated,^^ or to place signal lights at 
crossings over other Street railroads,or permitting 
the overcrowding of a car,^^ or the operation of a 
car not authorized by the company's franchise,®^ or 
the operation of a car without having both a motor- 
man and a conductor thereon,56 as well as offenses 
under general law,®" including applicable provisions 
of a vehicle code or ordinance.®^ 


st R. Co.. 61 X.E. «22, ISO Mass. 
104. 

60 C,J. p 654 note 64. 

38. N.Y.—Liekens v. Staten Island 
Midland R. Co., 72 N.T.S. 162, 64 
App.Piv. 327. 

60 C.J. P 654 note 65. 

39. Wash.—Christensen v. Union 
Tnink Line, 32 P, 1018, 6 Wash. 

i O. 

60 C.J. P 654 note 66. 

40- Md.—Lake Roland EI. R. Co. v. 

McKewen, 31 A. 797, 80 Md. 593. 

60 C.J. p 654 note 67. 

41. Cal.—Ruppel v. United R. Co., 
S2 P. 1073. 1 Cal.App. 666. 

Mass.—^Ducharme v. Holyoke, St. R. 
Co.. 89 X.E 561, 203 Mass. 384. 

42. D.C.—McBermott v. Severe, 25 
App.D.C. 276, affirmed 26 S.Ct. 709, 
202 U.S. 600, 50 L-Ed. 116. 

60 C.J. p 655 note 72. 

43. Ky.—South Covington, etc., R, 
Co. V. Cleveland, 100 S.W. 2S3, 30 
Ky.L. 1072, 11 L.R.A..N.S., 853. 

60 C.J. p 655 note 73. 

44. D.C.—^Darrin v. Capital Transit 
Co., Mun.App.. 90 A.2d 823. 

60 C.J. p 655 note 74. 

45. Ala.—^Dean v. State, 43 So. 24, 
149 Ala. 34. 

60 C.J* p 656 note 85. 


46. Mass.—Commonwealth v. Metro¬ 
politan R. Co., 107 Mass. 236. 

60 C.J. p €36 note 86. 

47. Wash.—^Tacoma v. Boutelle, 112 
P. 661, 61 Wash. 434. 

60 C.J. p 656 note 87. 

48. X.J.—Camden v. Public Service 
R. Co., 82 A. 609, 82 X.J.Law 242, 
affirmed 86 A. 447, S4 X.J.Law 305 
and Camden v. Barrett, 86 A. 449. 
84 X.J.Uaw 405. 

60 C.J. p 656 note 88. 

49. Mich.—People v. Detrolt United 
R. Co., 118 X.W. 9, 154 Mich. 514. 

60 C.J. p 656 note 89. 

50. 111,—Chicagro v. Chicago City R, 
Co., 192 IlLApp. 1. 

60 C.J. P 656 note 90. 

51- Ohio.—State v. Xelson, 23 X.E. 

22, 52 Ohio St 88, 26 L.R.A. 317. 

60 C.J. p 656 note 91. 

52. Tenn.—Xashville R,, etc., Co. v. 
State, 234 S.W. 327, 144 Tenn. 446. 

60 C.J. p 657 note 92. 

53. Mich.—People v. Detroit United 
R. Co., 116 X.W. 186, 152 Mich. 359. 

60 C.J. p 657 note 93. 

54. Minn.—State v. Overby, 133 X. 
W. 792, 116 Minn. 304. 

60 C.J. p 657 note 94. 


Kirkwood, 60 S.W. 110, 159 Mo. 239, 
53 L.R.A. 300. 

60 C.J. p 657 note 95. 

56. Ohio.—Thornhill v. Cincinnati, 4 
Ohio Cir.Ct. 364, 2 Ohio Clr.Dec. 
592. 

60 C.J. p 657 note 96. 

57. Ky.—Commonwealth v. South 
Covlngton, etc.. St R. Co., 205 S.W. 
551, ISX Ky. 459, 6 A.L.R. 118. 

60 C.J. p 657 note 97. 

acalxitaiaiag pnbllc nnisanoe Tsy bloclc- 
ingr pnblic Street 

X.T.—People v. Brooklyn & Queens 
Transit Corporation, 7 X.E.2d 833, 
273 X.T. 394. 

58. Cal.—People v. Ausen, 105 P.2d 
321, 40 Cal.App.2d Supp. 831. 

JnstificatloiL 

Cal.—People v. Ausen, supra. 

Szaanlnatioii of witnesses 

Cal.—People v. Ausen, supra. 

Svldence 

Ohio.—City of Cincinnati v. Peacock, 
51 X.E.2d 906, 72 Ohio App. 321. 
Okl.—Couch V. City of Tulsa, Cr., 249 
P.2d 474. 

InstrxLctioiis 

Ohio.—City of Dayton v. Perry, App., 
44 X.E.2d 3S1. 

Provisloas held not applicable 
Ohio.—City of Cincinnati v. Somag3'i. 
29 N.E.2d 37, 64 Ohio App. 507. 


55. Mo.—^St Louis, etc., R. Co. v. 
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§ 340. Offenses against Street Railroad Prop- 
erty or Operation 

General rules apply in the prosecution of offenses 
against or affecting Street railroads. Statutes relating 
to offenses against railroads may or may not apply to 
Street railroads. 

The general rules applicable to other offenses and 
prosecutions therefor govem in prosecutions for 
offenses, as created in some jurisdictions by statute 
or municipal ordinance, against Street railroad com- 
panies or affecting the operation of Street railroads, 
such as boarding a moving car for the purpose of 
obtaining transportation thereon,»^ or hanging on 
the outside of a car,®® or throwing missiles at a 

XI. CONSTRUOTION, AOQUISITION, AND 
§ 341. By Municipality 

Where authorized, a municipality may construet, 
own, or operate a Street railroad. 

The state may, in the absence of constitutional 
restraint, delegate to a municipal Corporation the 
power to construet, maintain, own or operate a 
Street railroad, as discussed in Municipal Corpora- 


car,®^ or wrecking or attempting to wreck a car,®2 
or injuring, reraoving, or destroying the road or any 
apparatus appertaining thereto,63 or wrongfully ob- 
structing the tracks.®-* 

Statutes relating to offenses against railroad prop- 
erty or operation are applicable to Street railroads 
where they are not because of their nature inap- 
plicable thereto and no intention that they shall not 
be so applied appears but otherwise they are in- 
applicable, and have been so held where the statutes 
antedated the existence of Street railroads within the 
state, or where considered inapplicable by the leg- 
islature itself.^® 

OPERATION BY PUBLIC AUTHORITIES 

tions § 1054 c, and, where so authorized, a munici¬ 
pality may construet, own, or operate a Street rail¬ 
road,and incur indebtedness therefor.®® A mu¬ 
nicipality in such case has been held to have the 
same rights, powers, and privileges, and to be sub- 
ject to the same duties, regulations, and obliga tions, 
as a Street railroad Corporation,except to the ex- 


59. N.T.—^East v. Brooklyn Heights 

R. Co„ 88 X.E. 751. 195 X.Y. 409, 
23 N.Y.Cr. 470, 23 L.R,A.,X,S., 513. 

60 C.J. p 63S note 2. 

60. Ind.—Frank Bird Transfer Co. 
V. Morrow, 72 X.E. IS9, 36 Ind. 
App. 305. 

60 C.J. p 658 note 3. 

61. Mass.—Commonwealth v. Car- 
roll, 14 X.E. 618, 145 Mass. 403. 

60 C.J. p 658 note 4. 

62. Ga.—Gunter v. State, 92 S.E. 
314, 19 Ga.App. 772. 

60 C.J. p 658 note 5. 

63. lowa.—State v. Bosworth, 152 
Xr.W. 581, 170 lowa 329. 

60 G.J. P 63S note 6. 

64. lowa.—State v, Poley, 31 lowa 
527. 7 Am.R. 166. 

60 C.J. p 658 note 7. 

65. Ga.—Gunter v. State, 92 S.E. 
314, 19 Ga.App. 772, 

60 C.J. p 658 note 9. 

66. Kan.—State v. Cain, 76 P. 443, 
69 Kan. 186. 

60 C.J. p 659 note 10. 

67. N.Y.—Smull v. Delaney, 25 N.Y. 

S. 2d 387. 175 Misc. 795. 

Special municipal Corporation organ^ 
ised to operate transit system 
Under the statutes creating the 
Chicago transit authority, what was 
contemplated was a transportation 
System providing local transporta- i 


tlon for Chicago which would also 
operate between the city and the 
suburbs surrounding it—Chicago 
Motor Coach Co. v. Budd, 105 X.E.2d 
140, 346 IlLApp. 385. 

xrnifioation of transit system 

In order to construe constitutional 
and statutory enactments relating to 
unification of the transit system of 
the City of New York, it is necessary 
to look at the evil which they were 
designed to remedy, purpose which 
motlvated their enactment, and proc- 
ess w-hich seemingly was intended 
to be provided to cure that evil and 
accomplish that purpose.—^Bronx 
Chamber of Commerce v. Fullen, 21 
X.Y.S.2d 474. 174 Misc. 524. 

Submisslon to Toters 

(1) Where an ordinance providing 
for the construction of a municipal 
electric railway provided for the sub- 
mission of the plan proposed to the 
voters at a special electi on to be held 
on the same day as a general city 
election and that a condensed state- 
ment of the plan should be printed 
on the officia! ballot. the printing 
of such condensed statement on a 
ballot separate from the general 
election ballot did not aitect the 
validity of the submission. since the 
election, although held on the same 
day as the general election and by 
the same officers, was a special elec¬ 
tion and the laws relating to the 
form of the ballot at a general elec¬ 
tion were not mandatory.—State v. 


King County Super. Ct., 138 P. 277, 
77 Wash. 593. 

(2) AUeged misinformation by city 
officials to the electors, preceding a 
vote on an ordinance for ihe con¬ 
struction of a municipal Street rail- 
road system, did not invalidate the 
election, because the voters were 
misled into helievmg its purpose was 
to acquire the existing property at a 
stated valuation less than its true 
value, where the submission was 
made in due form, the ordinance did 
not provide for the acquisition of the 
property at the alleged valuation, 
and no complaint was made of it 
before the election, especially in view 
of the provision of the city charter 
that no purchase couid be made, ex¬ 
cept by contract approved b 3 " the 
eiectors.—Detroit United R. Co. v. 
Detroit. Mich., 41 S.Ct. 2S5, 255 U.S. 
171, 65 L.Ed. 570. 

(3) Provisions for the purchase 
of existing Street railway lines, or, 
in case such purchase was not 
deemed wise, the construction of a 
parallel line, were not severa! and 
distinet purposes, so as to render a 
joint submission thereof to a vote 
of the people invalid.—^Tulloch v. 
Seattle, 124 P. ^Sl. 69 Wash. 178. 

68. X.Y.—Sun Printing, etc.. Assoc. 

V. Xew York, 46 X.E. 499. 152 X.Y. 

257. 37 L,.R.A, 78S. 

60 C.J. p 659 notes 14. 15. 

69. N.Y.—^In re Board of Rapid 
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tent that they are not appUcable to a municipality 
as owner and operatov<^ and subject to the rule 
that a municipal Corporation has only such powers 
as are granted by the laws of the stateJ^ A duly 
adopted ordinance, under charter power, for the 
construction of a municipal Street railroad, is not 
rendered invalid by an offer by the city to buy the 
property of an existing Street railroad company, 
after the expiration of its franchise, at less than its 
fair valuation."^ 

Over hridge. A municipalit>’, through the board 
or commission having charge of such stnictures, 
may, under legislative authority, operate, or cause 
to be operated, a Street railroad on a bridge con- 
structed and owned by the municipality,without 
obtaining a certificate of public convenience"^ or 
permission from the public Service commission 
and this right carri es with it by implication the 
right to erect a car bam undemeath the bridge and 
by necessary trackage connect the bridge tracfcs 
with the bam.*® However, municipal power to con¬ 
struet, repair, maintain, and operate bridges does 
not of itself authorize the ofRcers of the city to 
operate a railroad on such a bridge.* * 

§ 342. -Extent of System, and Applica¬ 

tion of Special Fund 

Several Street railroad lines ma/ constitute a slngle 
municipal railway system within charter provisione. 

Several radiating Street railway lines built and 
operated by a city, although built at different times 


and in each xnstance submitted to public approval 
and their cost made possible through separate bond 
issiies, constitute in actual operation a single mu¬ 
nicipal ly owned and operated Street railway Sys¬ 
tem,"® subject in its entirety to all of the provi- 
sions of the city charter relating to the operation 
of a public utility by the city,"*® such as a provision 
for maintenance in the city treasury of a special 
fund to be set aside from the revenues of the 
railway for operating expenses, repairs, sinking 
fund, extensions, and reserve.®® However, the term 
‘‘extensions and improvements,” as used in such a 
provision, does not include the purchase of an 
entirely independent railway system, theretofore 
privately owned and operated on other streets and 
thoroughfares and in sections of the municipality 
other than that occupied by the municipal raihvay 
system;®^ nor does such provision authorize the 
expenditure of such moneys for the purpose of con- 
ducting an investigation by the board of public 
Works as to the advisability and availability of the 
acquisition by purchase of a part or the whole of 
another Street railway,®^ 

§ 343. -Contract for Construction, and 

Lease 

Subject to appiteabie constltutlonal and statutory 
provlsions a municipality may be authorized to lease a 
Street railway system whicli it has constructed to a 
Street railroad company. 

Where properly authorized by constitution or stat¬ 
ute, a municipality may dispose of a Street railway 
system which it has constructed by leasing it to a 


Transit Com'rs, 112 N.Y.S. 619, 
126 App.Div. 103, modified on other 
grrounds 90 N.E. 453. 197 N.Y. 81, 
36 647, 18 Ann.Cas. 

366. 

60 C.J. p 659 note 17. 

7a U.S.—^United Hailroads of San 
Francisco v. City and County of 
San Francisco, Cal., 39 S.Ct. 361, 
249 U.S. 517, 63 L..Ed. 739. 

60 C.J. p 659 note 18. 

71. N.Y.—Sznull v. Delaney, 25 N.Y. 

S.2d 387. 175 Misc. 795. 

Ohio.—City of Cleveland v. Blvision 
268 of Axnalgamated A88’n of St 
Elee. By. & Motor Coach Emp. of 
America. 15 Ohio Supp. 76. 

Power to pturohase egnipsueiit as not 
hiclndlng power to lease 
The provision of the public servlce 
law applicable to the city of New 
York authorizing the board of trans- 
I>ortation thereof to "purchase” all 
necessary materials and suppUes for 


operation of transit system. read in 
connection with the whole law to 
which it refers, does not authorize 
the board of transportation of the 
City of New York to lease omnibus 
eauipment for operation and main¬ 
tenance of rapid transit facilities 
slnce a "purchase” of property in¬ 
volves a transfer of ownership and 
a passing of title. while a "lease” 
does not. and title remains in lessor 
and lessee only has use of property 
until ezpiration of the term.—SmuH 
V. Delaney, 25 N.Y.S.2d 387, 176 Misc. 
795. 

73. U.S,—Detroit United By. v. City 
of Detroit, Mich., 41 S.Ct. 285, 255 
U.S, 171, 65 UBd. 570. 

60 C.J. p 659 note 19. 

73. N.Y.—City of New York V. 
Brooklyn City K. Co., 134 N.E, 533, 
232 N.Y. 463. 

60 C.J. p 659 note 20. 

74i N.Y.—City of New York v. 
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Brooklyn City R. Co., 134 N.E. 533, 
232 N.Y. 463. 

75. N.Y.—City of New York t. 

Brooklyn City R. Co., supra. 

76. N.Y.—City of New York v. 

Brooklyn City R. Co., supra, 

77. N.Y.—^Dillurio v. City of New 
York. 132 N.Y.S. 631, 73 Misc. 122. 

78. Cal.—Hunt ▼. Boyle, 267 P. 97. 
204 Cal. 151. 

79. Cal.—^Hunt v. Boyle, supra. 

sa Cal.—^Hunt v. Boyle, supra. 

60 C.J. p 660 note 28. 

81. Cal.—^Hunt V. Boyle, supra— 
Mobley v. Board of Public Works 
of City and County of San Pran- 
cisco, 186 P. 412, 44 Cal.App. 167. 

88. Cal.—^Mobley v. Board of Public 
Works of City and County of San 
Francisco, supra. 

60 C.J. p 660 note 30. 
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Street raihvay company,S3 and may provide for its 
exclusive use by the lessee,®^ and the fact that the 
lessee has contributed to the cost of such system 
as a consideration for its use does not change the 
relationship between the city as lessor and lessee to 
that of partners.®® Under some statutes the pub- 
lic authorities cannot proceed to construet a Street 
raihvay unless an existing Street raihvay company 
has agreed to lease and operate it®® 

Where the statute providing for the construction 
and leasing of a Street railroad by a city vests in 
the board of rapid transit commissioners whatever 
control the city has over the possession of the rail¬ 
road by a lessee thereof from the cit\', such con¬ 
trol cannot be exercised by any other officer of the 
city;®'' and, where such control is vested in the 
public ser\dce commission, it has the power to 
determine whether, in contracting with a Street rail¬ 
road company for the construction and leasing of 
a rapid transit road, allowance should be made for 
depreciation in the existing piant in determining the 
net eamings of the company, for determining the 
rentals to be paid by it,®® and to determine whether 
the Street railroad company, with which the com¬ 
mission has contracted for the construction of the 
road, should be permitted to issue bonds for con¬ 
struction purposes.®® 

A commission authorized to construet a subway or 
a tunnel must comply with the statute as to the 
mode of constructionand, in determining w’hich 
of certain structures shall be constructed, may act 
by a majority of its merabers, if ali have had notice 
and opportunity to act;®^ and the fact that the 
commission adopts some suggestions after the 
preparation of a contract with a Street railroad 
company for the construction of an underground 
railroad, and after a public hearing thereon, does 


not require the contract to be submitted for a fur- 
ther public hearing, where the statute authorizes 
the commission to amend the draft contract in its 
discretion after a public hearing-®^ 

\\*here the statute authorizes the city to contract 
for the construction of an underground Street rail¬ 
road according to pians prepared by the rapid trans¬ 
it commission, provides that the city shall pay for 
the construction of the road and own the fee, and 
that the contractor employed to construet and op¬ 
erate the road shall equip it at his own expense, ad- 
ditional excavation and chambers in the ovalis of the 
tunnel, rendered necessary by order of the commis¬ 
sion because of a determination on electricity as mo- 
tive power, is a part of the construction and belongs 
to the city and should be paid for by it®® The mak- 
ing of such a contract, merely for the construction 
of a subway, which is to be and remain the property 
of the cit>', does not grant to the contractor a 
“franchise” in the Street®"* 

Franchise. A privilege or license, granted for a 
consideration to operate cars upon tracks belonging 
to the municipality, is a mere traffic agreement and 
not a franchise.®® The right to operate an under¬ 
ground railroad pursuant to a lease from a city 
isrhich o\ras the railroad is not a franchise.®® 

§ 344. -Purchase 

Where authorized, a municipality may purchase a 
Street railroad. 

\Miere authorized, a municipality may purchase a 
Street railroad, and, where it does so, it should 
be held to the performance of the terms of the pur¬ 
chase contract by every moral and equitable rule 
and by the same rules as control a private Corpora¬ 
tion under similar circumstances.®^ A Street rail- 


83. 111.—Barsaloux v. City of Chi- 
cago, 92 N.E. 525. 245 111. 598. 19 
Ann.Cas. 255. 

N.T,—Matter of McDonald. 80 N.T.S. 
536. 80 App.Div. 210, afflrmed 67 
N.B. 1085. 175 N.Y. 470. 

Uodilioatioxi of lease 

Ohlo.—^Prankenstein v. Goodale, 26 
Ohio N.P.,N.S.. 584. 

84. 111.—Barsaloux v. City of Chi- 
cago» 92 N.B. 525. 245 111. 598. 19 
Ann.Cas. 255. 

85. 111.—^Barsalouac v. City of Chlca- 
go. supra. 

60 C.J. p 660 note 35. 

88. Mass.—Horan v. Swaln, 116 N.B. 
805. 227 Mass. 142. 

88 CJT. p 660 note 36. 


87. X.Y.—Interborougli Rapid Tran¬ 
sit Co. V. New York, 95 X.Y.S, 886, 
47 Misc. 221. 

60 C.J. p 660 note 37. 

88. N.T.—^Hopper v, TVillcor, 140 
X.Y.S. 277, 155 App.Div. 213. 

89. N.T.—Hopper v. Willcor, supra. 

60 C.J. p 660 note 39. 

90. Mass.—Browne v. Turner, 54 
N.B. 510. 174 Mass. 150. 

60 C.J. P €60 note 40. 

91. Mass.—Codman v. Crocker, 89 
N.B. 177, 203 Mass. 146. 25 L.R.A., 
N.S., 980. 

60 C.J. p 661 note 41. 

9SL N.Y.—^Hopper v. Willcox, 140 
N.Y.S. 277, 155 App.Div. 213. 
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93. N.T.—Matter of McDonald. 80 
N.Y.S. 536, 80 App.Div. 210, af- 
ftrmed 67 N.B. 10S5, 175 N.Y. 470. 

94. N.T.—^Admiral Realty Co. v. 
Gaynor, 132 N.Y.S. 220. 147 App. 
Div, 719. 

60 C.J. P 661 note 44. 

95. N.Y.—Schinzel v. Best, 92 N.T. 
S. 754. 45 Misc. 455. affirxued 96 
N.Y.S. 1145, 109 App.Div. 917. 

96. N.T.—People v. State Tax 
Comrs., 110 N.Y.S. 577, 126 App. 
Div. 610. affirroed 89 N.B. 1109, 195 
N.Y. 618. 

26 C.J. p 1018 note 70. 

97. Ohio.—^Sweeny v. Stapletoi^ 
App., 49 N.B.2d 707. 
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road franchise may provide for the purchase of the 
property by the municipality,®® and such a provision 
is not destroyed by the fact that the power to pur¬ 
chase extends a reasonable period beyond the com- 
pany’s then chartercd lifc.^*'* General rules have 
been applied in determining the value of stock held 
by stockholders of a railroad company opposing a 
contract for the sale of the railroad to the munici- 
ality.^ 

Where a cit^" in purchasing an existing Street rail¬ 
road and issuing bonds therefor agrees to make 
periodic paymcnts out of the gross revenues of the 
System into a special fund for payment of the bonds 
and inter est, such method of payment is exclusi ve,2 
and, where the paymcnts are promptiy made, the 
City cannot be prevented from diverting gross reve¬ 
nues to the payment of subordinate claims, on the 
theory that the bonds create a lien in gross on all 
such revenues nor, where the purchase is made 
by such method, can the amount of a judgment for 
the seller against the city be charged against the 
general funds of the city.^ So, also, a provision 
in the contract of purchase, which is also embodied 
in the deed and bili of sale, accepted by the city 
and by which it agrees, as part of the consideration, 
to pay a specified portion of the taxes assessed 
against the property for the current year, is a valid 
and enforceable obligation,^ and, as between itself 
and the seller, the city becomes primarily liable 
for such taxes, and the seller a mere surety, with 
the right, before payment of the taxes, to main- 


tain a suit in equity to compel their payment by the 
city.® 

Where the city charter requires that a contract for 
the sale or leasing of public property shall be taken 
by ordinance, a city purchasing a streetcar system 
is not bound by the seller^s contract leasing ad- 
vertising space in the cars, where it has not passed 
an ordinance accepting an assignment of the lease,‘ 
notwithstanding it has accepted payments from the 
lessee.s A charter provision requiring the munici- 
pality to consider offers to sell existing public 
Utilities before constructing new ones is sufficiently 
complied with where a general solicitation of offers 
for the sale of any existing Street railway is sent 
to the Street railway company and others.^ 

Inralid contract Where an ordinance authoriz- 
ing the construction of a Street railroad is void in 
its inception because of want of power in the mu- 
nicipality to grant the particular franchise, a con¬ 
tract given, in consideration of such grant, to 
transfer the railroad to the city on its request, and 
on payment of its cost and a certain amount in ad- 
dition, is also void for want of consideration,^® 
and is not saved by a statutory provision authoriz- 
ing the common council to authorize the construc¬ 
tion of a Street railroad where the consent of a 
majority in interest of the abutting owners has 
been obtained, and permitting the construction, ex- 
tension, and use of any Street railroad already 
parti}' constructed under permission of municipal 


WafiTe liLcrease 

Where at time city acquired rail¬ 
way company there existed between 
the company and its employees a 
contract flxing wages for a pre- 
scrtbed period and providing for ar- 
bltration, and board of arbitration 
had settled controversy over wages 
by allowingr an increase of twelve 
and one-half cents per hour eiTective 
only until date city acquired railway, 
but subsequently the city by ordi¬ 
nance authorized payment of in¬ 
crease of ten cents an hour. payment 
of the increased wages was a justift- 
able payment of a valid moral claim 
to avoid interruption of Service. 
—Sweeny v. Stapleton, supra» 

98. KT.—^Bankers Trust Co. v, City 
of Tonkers, 6 N.Y.S.2d 883, 255 
App.Div, 173, reargument denied 
7 X.Y.S.2d 808, 255 App.Div. 851, 
afflrmed 21 X.E.2d 514, 280 X.Y. 
73S, reargument denied 22 2>r.E.2d 
488. 2S1 X.Y. 665. 

99. U.S.—City of Louisville v. 
Louisville Ry. Co., C.CJt.Ky., 281 
P. 353. 


1. XY.—Application of Shipway, 29 
X.Y.S.2d 590. 

Golng value 

X.Y.—Application of Shipway, supra. 

Book value may be considered.— 
Application of Shipway, supra. 

Depxeciated reproductiou cost may 
be considered,—Application of Ship- j 
way, supra. 

Market quotations are not control- 
ling.—^.Application of Shipway, supra. 

Xfceserve for damage claims 

X.Y.—^Application of Shipway, supra. 

Assessed value of r^Tht of way 
X.Y.—^.Application of Shipway, supra. 

Freoulum ou redempttou of prefexxed 
stock 

X.Y.—^.Application of Shipway, supra. 

Costs and counsel fees 

X.Y.—Application of Shipway, supra. 

2. U.S.—^Puget Sound Power & Light 
Co. V. City of Seattle, C.CA-Wash., 
29 F.2d 254. 


3. U.S.—Puget Sound Power & Light 
Co. V. City of Seattle, supra. 

4. U.S.—City of Seattle v. Puget 
Sound Power & Light Co., C.C.A. 
■VVash., 15 F.2d 794, certiorari de¬ 
nied 47 S.Ct. 456, 273 U.S. 752, 71 
L.Ed. 874. and 47 S.Ct. 458, 273 U. 

S. 753, 71 L.Ed. 874. 

i 5. U.S.—Puget Sound Power & Light 
Co. V. City of Seattle, C.C.A.Wash„ 
5 F.2d 393, certiorari denied 46 S.Ct. 
24, 269 U.S. 565, 70 L.Ed. 414. 

6. U.S.—Puget Sound Power & Light 
Co. V. City of Seattle, C.C.A.Wash., 
5 F.2d 393, certiorari denied 46 S. 
Ct. 24, 269 U.S. 565, 70 L.Ed. 414. 

7. Ariz.—Barron G. Collier, Inc. v. 
Paddock, 291 P. 1000, 37 Ariz. 194. 

8. Ariz.—Barron G. Collier, Inc. v. 
Paddock, supra. 

9. U.S.—^United Railroads of San 
Francisco v. City and County of 
San Francisco. Cal., 39 S.Ct. 361, 
249 U.S. 517, 63 L.Ed. 739. 

10. X.Y.—Potter v. Collis, 50 X.a 
413, 156 X.Y. 16. 
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aiithorities, and to that end confirming the grants, 
liccnses, and resolutions under which the construc- 
tion was commenced,^^ and the company, therefore, 
is under no legal obligation to surrender or trans¬ 
fer its railroad to the city on request.^^ 

Emcrgcncy deposiU In the abscnce of other 
claims, the grantor of a Street railway, purchased 
by a city, is the beneficial owner of an emcrgency 
fimd, deposited under its franchise, with the city,^^ 
and, where the deed to the city specifically excepts 
money and choses in action, the city is not en- 
titled to such fund, where, under the sale, the fran¬ 
chise is surrendered, since, the purpose of the fund 
as security for the performance of franchise duties 
having ceased, the fund is a chose in action to which 
the city has no defense,even though a general 
release has been embodied in the contract of sale 
which is limited to a date prior to the conveyance 
of the railway to the city;^® and, if the city refuses 
to retum such fund, it is liable for interest thereon 
from the date of the surrender of the franchise.^® 

§ 345. By State 

A statute providing for the taking over and manage- 


ment of a Street railroad System by trustees for the 
commonweaith and for the assessment of a tax to make 
up a deficiency in revenues has been held valid. 

A statute providing for the taking over and op- 
eration of a Street railroad system by trustees for 
the commonweaith and for the assessment of a tax 
to make up a deficiency in revenues has been held 
valid.^* 

Where such a statutory provision is accepted by 
the Street railway company, it constitutes an agree- 
ment between it and the commonweaith that the 
latter shall take over the management and operation 
of the road and pay therefor the amounts specified 
as compensation for its use.^s Title to the property 
rcmains in the company with the state taking posses- 
sion oniy to the extent and subject to the conditions 
prescribed by the statute,and the revenue arising 
from the operation of the railroad is not public 
money, but belongs to the company.^® 

Under such a statute, the railroad is managed by 
the state and not by a subdivision thereof although 
the railroad operates only in part of the state, and 
taxes for any deficiency are assessed only in that 


11. N.Y.—Potter v. Collis, supra. 

12. X.Y.—^Potter v. Collis, suprsu 
60 C.J. p 662 note 58. 

13. TVash.—Puget Sound Power & 
Light Co. V. City of Seattle, 253 P. 
10S3, 143 Wash. 580. 

14. Wash.—^Puget Sound Power & 
Lilght Co. V. City of Seattle, 253 P. 
10S3, 143 Wash. 580. 

15. Wash.—Puget Sound Power & 
Light Co. V. City of Seattle, 253 P. 
10S3, 143 Wash. 580. 

16. Wash.—^Puget Sound Power & 
Light Co. V. City of Seattle, 253 P. 
10S3, 143 Wash. 580. 

17. Mass.—^In re Opinion of the Jus- 
tices, 35 X.E.2d 5. 309 Mass. 609. 

$0 C.J. p 662 notes 64-66. 

18. Mass.—^Auditor of Common¬ 
weaith V. Trustees of Boston Ele- 
vated Ry. Co.. 43 X.E.2d 124. 312 
Mass. 74—Boston Elevated Ry. Co. 
V. Commonweaith, 39 X.E.2d 87, 310 
Mass. 528. 

Only power to contract involved 
The legislature did not purport hy 
the Public Control Act to take or to 
authorize taking of possesslon of 
properties of Boston Elevated Rail¬ 
way Company or subsequent manage¬ 
ment thereof by virtue of any sover- 
eign power other than power to enter 
into contract with company for car- 


rying out of a public purpose.—At- 
torney General v. Trustees of Bos¬ 
ton Elevated Ry. Co., 67 X.E.2d 676, 
319 Mass. 642. 

The commonweaith conld sue for a 
breach of the contract and it might 
maintain an action brought in its 
own name by the attorney general to 
recover money due it.—^Attorney Gen- I 
eral v. Trustees of Boston Elevated 
Ry. Co.. supra. 

Constrnctlon as a private contract 

Such contract is to be construed 
as wouid be a contract between in- 
dividuals.—^Boston Elevated Ry. Co. 
V. Metropolitan Transit Authority, 83 
X.E.2d 445, 323 Mass. 562. 

19. Mass.—Boston Elevated Ry. Co. 

V. Commonweaith, 39 X.E.2d 57, 310 

Mass. 528. 

Reverslon of property 

The provision of the Public Con¬ 
trol Act stating that at expiration of 
period of public management and op¬ 
eration of the Boston Elevated Rail¬ 
way Company, control of property 
shouid revert to company and that it 
should then be in good operating con- 
dition, imports that control of rail¬ 
way System as a unit should revert 
to company but does not import that 
all property of which trustees orig- 
inally took possession, in the form 
in which it then ezisted, should so 
revert, provision having been made 
for depreciatlon, obsolescence, and 


rehabilltatlon.—Boston Elevated Ry. 
Co. V. Commonweaith, supra. 

Ballroad company retains its cor¬ 
porate ezistence and continues to be 
the owner of the properties or rights 
therein constituting the railway sys¬ 
tem. notwithstanding the Public Con- 
■ troi Act.—^Auditor of Commonweaith 
V. Trustees of Boston Elevated Ry. 
Co., 43 X.E.2d 124, 312 Mass. 74. 

The arrangement amonuts to a 
lease of the railroad property to the 
state.—City of Boston v. Treasurer 
and Receiver General, 130 X.B. 390, 
237 Mass. 403. affirmed 43 S.Ct. 129, 
260 U.S. 309, 67 L.Ed. 274. 

20. Mass.—^Auditor of Common¬ 

weaith V. Trustees of Boston Ele¬ 
vated Ry. Co„ 43 X.E.2d 124. 312 
Mass. 74. 

Frofits from operation 

The company continues to derive 
profits from its railway system by 
reason of provision in Public Control 
Act for dividenda to its stockholders 
which, although fixed in amount, are 
in effect guaranteed by the common¬ 
weaith by provision that if company’s 
income is insufiicient to meet cost of 
Service, including dividends, and the 
reserve fund is insufScient, the defl- 
ciency shall be paid to the company 
by the commonweaith out of money 
raised by taxation.—^Auditor of Com¬ 
monweaith V. Trustees of Boston Ele¬ 
vated Ry. Co., supra. 
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area.2l The provision of a statute, requiring the 
state to pay any deficiency of the income over the 
cost of sen-ice, creates an obligation or liability on 
the part of the state which must be deait with as 
such by ali the officers of the state.-- The deter- 
mination of the cost of Service for the purpose of 
ascertaining the deficiency for which the state is 
liable is to be made in the first instance by the 
trustees and their determination cannot be set aside 
unless it is unreasonable;-^ while their determina¬ 
tion is not conclusive on the state,the state can¬ 
not question the wisdom or expedience of expendi- 
turos made.-® 


The statutory requirement that the trustees main- 
tain the property and make provision for deprecia- 
tion, obsolescence, and rehabilitation, although ex- 
pressed as an element of compensation for the use 
of the company’s property, implies a purpose that 
the propert}' shall be maintained for the benefit of 
the public served by the raihvay system.26 The 
trustees who operate and manage the railroad are 
public ofncers^" even though they act through the 
medium of the railroad company and their acts 
bind the company.^s The trustees have such power 
as is expressly granted and such implied powers as 


21. Masa.—In re Opinion of the Jus- I 
Uces, 35 X.JE:2d 5. 309 Maas. 609. 

22. Maas.—In re Opinion of the Jus- 
tices. 35 X.K2d 5. 309 Maas. 600. 

Compensatioa, not gratuita 
The pajTnent of flxed dividenda to 
Btockholders as provided in contract 
between commonwealth and the com¬ 
pany is not a "gratuity** to stockhold- 
ers, but in the nature of '‘compensa¬ 
tion** for use of the property in car- 
rying out the public purpose of the 
Publio Control Act.—^Auditor of Com¬ 
monwealth V. Trustees of Boston Ele- 
vated Ry. Co.. 43 X.E.2d 124. 312 
Mass. 74. 

23. Mass.—^Attorney General v. 
Trustees of Boston Blevated Ry. 
Co.. 67 X.E.2d 676, 319 Mass. 642. 

Discretioa 

The trustees possess broad discre- 
tionary powers in determining the al- 
iowances for depreciation and ob¬ 
solescence that should be included in 
cost of Service and amount that 
should be ezpended for rehabilitation 
of property.—^Attorney General v. 
Trustees of Boston Elevated Ry. Co.. 
supra. 

Bepreoiatloa may be Included in 
cost of Service and court had no pow¬ 
er to decide what was best method 
of accounting with respect to depre¬ 
ciation: the purpose of a charge for 
depreciation is to protect integrity of 
investment, and cost of Service ren- 
dered should not be burdened with 
any item which yields the company 
more than is required to offset loss 
due to depreciation, and the con- 
tractual rights of commonwealth cre- 
ated by Public Control Act must be 
respected in determining allowances 
for depreciation and obsolescence 
that should be Included in cost of 
Service.—^Attorney General v. Trus¬ 
tees of Boston Eievated Ry. Co., su¬ 
pra. 

Rehabilitation 

Where the commonwealth contract- 
ed to rehabilitate the property and 
to maintaln and retum It to the com- 


I pan 3 ’ in good operating condition, the 
trustees were authorized to charge to 
cost of Service amount necessary for 
that purpose, regardless of whether 
charges were made ostensibly for de¬ 
preciation or under some other head- 
ing.—Attornes* General v. Trustees 
of Boston Elevated Ry. Co., supra. 

Capital loss which occurred bofore 
public management and operation be- 
gan cannot be charged to cost of 
Service while publicly operated.—At- 
torney General v. Trustees of Boston 
Elevated Ry. Co., supra. 

Appraisal 

Where commonwealth agreed to re- 
habilitate property and to maintain 
and retum it to company in good 
operating condition and to make up 
any deficiency if revenue and reser\’e 
fund proved to be inadequate for 
that purpose, the fact that trustees 
did not have an appraisal made of 
the Gompany's property when they 
took possession was not just ground 
of complaint.—^Attorney General v. 
Trustees of Boston Elevated Ry. Co., 
supra. 

24. Mass.—^Attorney General v. 
Trustees of Boston Elevated Ry. 
Co., supra—In re Opinion of the 
Justices, 35 N.E.2d 5, 309 Mass. 
609. 

Xlxcess pasottenis by state may be 
recovered.—^Attorney General v. 
Trustees of Boston Elevated Hy. Co.. 
67 X.E.2d 676, 319 Mass. 642. 

25. Mass.—In re Opinion of the Jus¬ 
tices, 35 X.E.2d 5, 309 Mass. 609. 

26. Mass.—^Boston Elevated Ry, Co. 
V. Commonwealth, 39 N.R2d 87, 310 
Mass. 528. 

Publio purpose 

Under the Public Control Act, the 
Boston Elevated Railway Company’3 
rallway system continues to be used 
for the "public purpose** of trans- 
porting passengers as a common car- 
rler,—Auditor of Commonwealth v. 
Trustees of Boston Elevated Ry. Co., 
43 N.E.2d 124, 312 Mass. 74. 
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27. Mass.—^Auditor of Common¬ 

wealth V. Trustees of Boston Ele¬ 
vated Ry. Co., supra—Boston Ele¬ 
vated Ry. Co. V. Commonwealth, 39 
X.R2d 87, 310 Mass. 528. 

Audit 

The quoted words of statutory pro¬ 
vision that the state auditor shall 
annually make a careful audit of the 
**accounts of ali departments, offlces, 
commissions, institutions, and activi- 
ties of the Commonwealth** are com¬ 
prehensive terms, but their meaning 
in particular instances cannot be de- 
termined solely by dictionary defini- 
tions, and whether they include the 
accounts of the board of trustees of 
the Boston Elevated Railway Compa¬ 
ny appointed pursuant to the Public 
Control Act must be determined in 
the light of the nature and functions 
of the board and its relation to the 
company and the relevant statutes.— 
Auditor of Commonwealth v. Trus¬ 
tees of Boston Elevated Ry, Co., 43 N. 
E.2d 124, 312 Mass. 74. 

Detezmiaatlou of cost of servico 
Although trustees of Boston Ele¬ 
vated Railway Company may for 
some purposes be considered to be 
public officers, in determining allow¬ 
ances for depreciation and obsoles¬ 
cence to be included in cost of Serv¬ 
ice under Public Control Act, they 
were acting as agents of the compa¬ 
ny concerning a matter covered by 
contract between company and com¬ 
monwealth, and interpretation of 
their contractual authority to make 
charges against cost of Services was 
an appropriate subject for declara- 
tory decree.—^Attorney General v. 
Trustees of Boston Elevated Ry. Co., 
67 X.E.2d 676, 319 Mass. 642. 

2& Mass,—^Boston Elevated Ry. Co. 
V. Metropolitan Transit Authority, 
83 X.R2d 445. 323 Mass. 562—-Au¬ 
ditor of Commonwealth v, Trustees 
of Boston Elevated Ry. Co., 43 N. 
R2d 124, 312 Mass. 74—Boston 
Elevated Ry. Co. v. Commonwealth, 
39 X.R2d 87, 310 Masa. 528. 
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are reasonably necessary for the performance of 
their duties.29 The statute contemplates that the 
facilities of the railroad System shall be adapted to 
meet the changing transportation needs of the pub- 
and the trustees in the exercise of their judg- 
ment may discontinue certain services.31 

W^ere the statute, on acceptance by the company, 
in substance prov^ides for a contract of sale, it is 
to be construed as a \vhole.32 A provision for the 
assumption by the state of all the company*s out- 
standing debts and iiabilities does not include the 
company’s liabilitj" for federal income tax on the 
gain realized from the sale,22 but does include legal 
and other incidental expenses incurred by the com¬ 
pany in closing the sale.24 Where the statutory 


contract gives the state an option to purchase, no- 
tice of the exercise of the option as of a stated 
future date is not a sale as of the date of the no- 
tice.23 The extension of a lease of an clevated 
raihvay to the commonwealth or of a system of 
public management thereof does not violate a con- 
stitutional provision requiring every charter, fran- 
chise, or act of incorporation to remain subject to 
revocation and amendment, in that such lease would 
constitute, in substance and effect, a contract as to 
public business between the commonwealth and a 
public Service Corporation.®® 

Acfions for the enforcement of obligations arising 
during public operation are to be brought by and 
against the company and not the state.®^ 


STEEETWALKING. See the title index to Prosti- 
tution. 

STBENGTH. The quality or property of being 
physieally strongj power; foree.i 

STREPTOCOCCUS. A genus of the tribe Sirep- 
tococcecB, family Lactobacteriaces, eonsisting of 
spherical organisms oceurring in pairs or large 
wavy chains, seldom singly, division of the in- 
dividuals taking place in one plane only.® ‘^Strep- 


tococeic” is defined as ^'strcptoeoccal,” which in tum 
is defined as meaning relating to, or eaused br, some 
species of streptococcus.® “Streptococcie’^ is said 
to be the scientific term for a form of infection 
known as blood poisoning.^ 

STREPTOTHRICOSIS. An infections disease 
eaused by one or more species of Strcptothrix; it is 
marked by a chronie suppurative inflammation, the 
pus containing granules composed chiefiy of colonies 
of the causal mierodrganism.® 


Sooks kept 1)7 trustees cire books 
of the company and not of the com¬ 
monwealth. and. while the books 
should reflect truthfully transactione 
ef company, the company was not re- 
Quired during the period of public 
control to keep Its books in conformi- 
ty with those regulations of any gov- 
emmental agency that are directed to 
privately owned and operated railway 
Systems.—^Attorney General v. Trus¬ 
tees of Boston Elevated Ry. Co., 67 
N.E.2d 676, 319 Mass. 642. 

89. Mass.—^Attorney General v. 
Trustees of Boston Elevated By. 
Co., supra. 

Discretion Is masageueat and oper¬ 
ation 

Mass.—In re Opinion of the Justices, 
35 X.K2d 5, 309 Mass. 609. 

80- Mass.—Boston Elevated Ry. Co. 
V. Commonwealth, 39 2^,E.2d 87, 310 
Mass. 528. 

81. Mass.—Boston Elevated Ry. Co. 
V. Commonwealth, supra. 

Servioe In partionlar locallty 
Trustees did not exceed their pow- 
ers in discontinuing passenger Serv¬ 
ice on a particular location, and their 


act In doing so bound company.— 
Boston Elevated Ry. Co. v. Common¬ 
wealth, supra. 

38. Mass.—^Boston Elevated Ry. Co. 
V. Metropolitan Transit Authority, 
83 N.B.2d 445, 323 Mass. 662. 

<<Goi3ig concem” 

Under contract providing for pur¬ 
chase of company*s whole assets, 
property and franchises as a ‘*going 
concem," quoted phrase made con- 
tinued transactlon of ordinary busi¬ 
ness a fundamental prerequisite.— 
Boston Elevated Ry. Co. v. Metropoli¬ 
tan Transit Authority, supra. 

33. Mass.—Boston Elevated Ry. Co. 
V. Metropolitan Transit Authority, 
supra. 

Dissolntion of company 

Under the Public Control Act. pur- 
suant to which the Boston Elevated 
Railway -was operated by public trus¬ 
tees, providing that acceptance con- 
stituted agreement by railway to sell 
assets to the commonwealth, and 
that sale under the option should 
work a *'di3solution of the company,” 
dissolution -was not instantaneous 
but expressly subject to general stat¬ 
utory provlsions relative to dissolu- 
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tion of corporations, and quoted 
phrase did not indicate intent that 
purchaser should be liable for federal 
capital gain tax arising out of the 
transfer.—^Boston Elevated Ry. Co. v. 
Metropolitan Transit Authority, su¬ 
pra. 

34. Mass.—Boston Elevated Ry. Co. 
V. Metropolitan Transit Authority, 
supra 

35. Mass.—^Boston Elevated Ry, Co- 
V. Metropolitan Transit Authority, 
supra 

36. Masa—In re Opinion of the Jus¬ 
tices, 159 X.E. 55, 261 Mass. 523. 

37. Mass.—Boston Elevated Ry. Co. 
V. Commonwealth, 39 X.E.2d S7, 310 
Mass. 52$. 

1. Xew Standard I>. 

''Structura! strength” see Structural 
post p 547 note 43. 

8. Stedman Med.D. 

3. Stedman Med.D. 

S.D.—Haddorf v. Jerauld County, 
260 N.W. 404, 405, 63 S.D. 448. 

6. Stedman Med.D. 

A rare, branohlng fungus tTpe of 
infection.—Stauller v. Hubley Mfg. 
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STBESS. Pressure; strain.* 

STBETCH. To extend or draw out, as to full len^h 
or width; hence, to draw tight; tightenJ 

It has been said that tbe natural meaning of the 
Word ‘^stretched” as applied to an elastic band is 
that of intentional extension under tension.8 

The term ‘^stretehing’' as employed in the de- 
scription o£ boundaries is considered in Boundaries 
§4. 

STEiETOHEBS. A teehnical term of the brick- 
layer trade which has been applied to three courses 
of brick laid parallel to the wall.^ 

STBIA. Curved, crooked, and intermittent gouges 
of irregular depth and width and rongh definition,!^ 
a channel, furrow, or hollow.i^ 


The term has been distinguished from “jSat” see 
36 C.J.S. p 1023 note 20. 

STRICT. Accurateprecise;i3 exact;!^ rigor- 
ous; severe strenuously enjoined and main- 
tained;!® not wide or loose;^^ undeviating.^S Also 
intimately close, as friendship.^® 

STRICTI JURIS. Literally “Of striet right or law; 
according to striet law.”-0 

The doetrine of strieti juris is treated in Guaranty 
§ 38 d, Liens § 5 b^ and Maritime Liens § 7. 

STRICTLT. Closely; in a striet manner; positive- 
ly; preeisely; rigorously; stringently.^i It is 
synonjTnous with “essentially” see 30 C.J.S. p 1228 
note 6S. 

STRIFE. A contention for superiority; a con- 
test.22 


Co., 30 A.2d 370, 373, 151 Pa.Super. 
322. 

6. W.Va.—Huntinffton, etc., Transp. 
Co. V. ^Vestern Assur. Co., 57 S.E. 
140. 61 W.Va. 324. 

Plirases 

(1) “Dynamic stress’* is the stress 
set up in a wire rope by reason of 
change of velocity; such stress may 
be produced by starting a load from 
rest at high speed, sharply accel- 
erating a slowly moving load, or by 
suddenly slowing down or stopping 
altogether a load being lowered by 
its own weight.—Shelton v. Seas 
Shippingr Co., D.C.Pa., 75 F.Supp. 195, 
202 , 

(2) "Stress of weather’* means 
constraint imposed by continued bad 
weather.—Huntington, etc., Transp. 
Co. V. Western Assur. Co., 57 S.E. 140, 
$1 W.Va. 324, 

7- New Standard D. 

8. U.S.—Wolff V. Stewart & Co., D. 
C.AId., 21 F.Supp. 135, 141. 

9. X.Y.—Meehan v. Hogan, 104 X.Y. 
S. 417, 418, 54 Misc. 241. 

**Headers'* as bncks with their ends 
toward the face of the wall see 39 
CJr.S. p S07 note 62. 

fiimUarly stated 

Stretehers are bricks with their 
lengths parallel to the face of the 
Wall.—Independent School Dist Xo. 
35, fit. Louis Count3’ v. A. Hedenberg 
& Co., 7 X.W.2d 511, 514. 214 Minn. 
S2. 

IOl U.S.—Imperial Machlne & Foun- 


drj” Corp. v. G. S. Blakeslee & Co., 
C.C.A.X.Y.. 262 F. 419, 421. 

60 C.J. p 663 note 9. 

11. U.S.—Maxim Mfg. Co. v. Im¬ 
peria! Mach. Co.. C.C.A.I11., 2S6 P. 
79, S3. 

12. Lia.—Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 263, 
135 La. 898, Li.R.A.1915B 859, Ann. 
Cas.l916C 1274. 

X.Y.—^People v. Gardiner, 53 N.T.S. 
451. 453, 33 App.Div. 204. 

Phrases 

(1) "Striet construction*' generally 
see 16 C.J.S. p 1514 note 67-p 1515 
note 69; see also Bonds $ 39, Con- 
traets S 294, Deeds § 82, Guaranty § 
3S. Principal and Surety §§ 132, 133, 
and Statutes SI 311, 3S7. 

(2) “Striet foreclosure” see the ti- 
tle index to Mortgages, sub verbo 
“Foreclosure by actlon or suit." 

(3) “Striet necessity" requirement 
for implied easement of necessity see 
Easements § 35 b. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 663 notes 25- 
29. 

13. La.—Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 263, 135 
La. 898, L.R.A.1915B 859, Ann.Cas. 
1916C 1274. 

14. La.—Union Ice & Coal Co. v. 
Town of Ruston, supra. 

SimilaTly deflaed 

(1) Exacting.—^BowTnan v. Little, 

61 A. 223, 657, 1084, 101 Md. 273. 

(2) Governed or governmg by ex- 
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act rules.—Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 263, 135 
La. 898, L.R.A.191SB 859, Ann.Cas. 
1916C 1274. 

(3) Observed, kept, or enforced 
with rigid exaetness.—^People v. 
Gardiner, 53 X.Y.S. 451, 453, 33 App. 
Div. 204—60 C.J. p 663 note 18. 

15- Md,—Bowman v. Little, 61 A. 
223. 657, 1084, 101 Md. 273. 

18- X.Y.—People v. Gardiner, 53 X. 
Y.S. 451, 453, 33 App.Div. 204. 

17. X.T.—^People v. Gardiner, supra. 
60 C.J. p 663 note 17. 

18- La.—Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 263, 
135 La. 898, L.R.A.1915B 859, Ann. 
Caj5.1916C 1274. 

19. X.T.—^People v. Gardiner, 53 X. 
Y.S. 451, 453, 33 App.Div. 204, 207. 

20. Black L.D. 

60 C.J. p 663 note 31. 

21. La.—Union Ice & Coal Co. v. 
Town of Ruston, 66 So. 262, 263, 135 
La. 898, L.R.A.1915B 859, Ann.Cas. 
1916C 1274. 

Phrases 

(1) “Strictly choice" eauivaJent to 
“choice" see 14 C.J.S. p 1113 note 50. 

(2) “Strictly ministerial duty" de- 
flned see 28 C.J.S. p 598 note 46. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 663 note 36- 
p 664 note 43. 

22. Mo.—State v. Xoell, 295 S.W. 
529, 531, 220 Mo.App. 883. 

60 C.J. p 664 note 46. 
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STRIKE, The word "strikeas a noun, is defined 
generally as meaning an act of striking or hitting; 
a blow.-^ 

As a mining term the noun "strike” is defined 
in Mines and Minerals § 3 b (6), 

As a verb, the vord '^strike” implios force,24 and 
is defined as meaning to beat;’» to hit vrith some 
force;-® to come in collision withj^T to give a 
blow to.2S Wheu used in connection vrith the ac- 
tion of the elements, “strike” implies injury or 
destraetion.2^ 


''Striking/^ the present partieiple of “strike/’30 
implies foree applicd Trith impetus; a blow."^ 
“Struck'^ is the past tense of “strike.*’*^ 

Phrases employing the various torms of the word 
are set out in the note.^^ 

In the Industrial or Labor Sense 

In Greneral. The early conception of the stiiko was 
as a conspiracj' to be dealt with as such, in either 
a criniinal or a civil action,34 and the opinion has 
sometimes been expresscd that there is no such 
thing as a legal or peaceful strike.-» 


23. New Standard D. 

24. X.D.—Issendorf v. State. 283 X. 
W. 7S3. 784. 69 X.I>. 56. 

25. Mo.—State v. Burkhart, App.. 34 
S.W.2d 563. 

26. Mo.—Salmons v. Dun & Brad- 
street, 162 S.W.2d 245. 251, 349 Mo. 
498, 141 A.L..R. 674. 

27. Ala.—French v. State, 20 So.2d 
237. 238, 31 Ala.App. 5S9. 

Mo.—Salmons v. Dun & Bradstreet, 
162 S,W.2d 245, 251, 349 Mo. 498. 
141 A.D.R. 674, 

28. Mo.—Salmons v. Dun & Brad- 
atreet, supra. 

29. X.D,—Issendorf v. State. 2S3 X. 
\V. 783. 784, 69 X.D. 56. 

sa Webster Xew Int.D. 

BiUing' lines 

As known in art of ruling lines on 
paper, term “striking" refers to rul- 
ing lines so that lines begin and 
end at predetermined points on sheet. 
—Lindbladh Corporation v. C. E. 
Sheppard Co., D.C.X.Y., 7 F.Supp. 446, 
447. 

31. Mass.—Commonwealth v. Galla- 
gher, 6 Mete. 565, 568. 

60 C.J. p 664 note 61. 

32. X.D.—Issendorf v. State, 283 X. 
W. 7S3, 784, 69 X.D. 56. 

33. Phrases 

(1) “Special or struck jury" see 
the index to the title Juries. 

(2) “Strike out" means to blot 
out; to eftace; to erase; to foree 
out.—City of St. Louis v. Kellman, 
139 S.W. 443. 446, 235 Mo. 687—60 C. 
J. p 664 note 62. 

(3) "Striking ofT* of property is 
the overt vocal act whereby the auc- 
tioneer or other person eonducting 
the sale signides his acceptance of a 
bid made; it is the formal response 
to a bid announced by another.— 
Hughes V. Raney, 110 P.2d 544, 545, 
45 X.M. 89. 

(4) "Struck ofL*' In common par- 


lance, and in the language of the auc- 
tion room. property is understood to 
be "struck off" or "knocked down" 
when the auctioneer, by the fall of 
his hammer, or by any other audible 
or visible announcement, signifies to 
the bidder that he is entitled to the 
property on paying the amount bid 
according to the terms of the sale.— 
State V. Hoboken Second Xat. Bank. 
35 A. 8S9, S90, 84 Md. 325—60 C.J. p 
664 note 59. M^nner of accepting bid 
at auction sale see Auctions and Auc- 
I tioneers § 7 e (3). 

I (5) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 664 notes 52- 
55, 57. 

34. Del.—Motion Picture Projection- 
ists Protecti ve Union, Local Xo. 473 
V. Rialto Theatre Co., 17 A.2d 836. 
840, 25 DeLCh. 347. 

Insnrrections of lahor 
Mo.—Smlth V. Eagle Coal & Mercan- 
tile Co., 155 S,W. 856, 889, 170 Mo. 
App. 27, 

Criminal conspiracy under SngUsh 
common. law 

"It is true that there was a time 
when the courts of England held that 
an agreement of workmen to quit 
Work in a body, for the purpose of 
securing better wages or improved 
conditions for labor, was a criminal 
conspiracy at common law; but this 
attitude may well be considered to 
have been a survival of the spirit 
which existed when Gurth, the Saxon 
swineherd, wore an iron collar riveted i 
about his neck, and more than 40 l 
years ago the Engiish Parliament re- I 
pudiated this doctrlne by an affirma¬ 
tive statute."—Hali v. Johnson, 169 
P. 515, 618, 87 Or. 21, Ann.Cas.l918E 
49. 

35. Or.—liongshore Printing & Pub. 
Co. V. Howell. 38 P. 547, 551, 26 Or, 
527, 46 Am,S.R. 640, 28 A.D.R. 464. 

Dnpossihle to devise a legal strike 

“It is idle to talk of a peaceable 
strike. Xone such ever occurred. 
The suggestlon is impeachment of in- 
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telllgence. From flrst to last. from 
the earliest recorded strike to that 
in the state of West Virgmia, which 
proceeded simultaneousTy with the 
I argument of this motion, to that at 
Connellsville, Pa., occurring as I 
; write, foree and turlmlence, violence 
f and outrage, arson and murder. have 
been associated with the strike as 
its natural and inevitable concomit- 
ants. Xo strike can be effective with- 
out eompulsion and foree. That com- 
pulsion can come only through in- 
timidation. A strike without vio¬ 
lence would equal the representation 
of the tragedy of Hamlet with the 
part of Hamlet omitted. The moment 
that violence becomes an essential 
part of a scheme, or a necessary 
means of effectmg the purpose of a 
combination, that moment the com- 
bination, otherwise lawful, becomes 
illegal. AU combmations to inter- 
fere with perfect freedom In the 
proper management and control of 
one’s lawful business, to dictate the 
terms upon which such business shall 
be conducted, by means of threats or 
by interference w’ith property or 
traffic or with the lawful employment 
of others, are within the condemna- 
tion of the law\ It has well been 
said that the wit of man could not 
devise a legal strike, because com- 
pulsion is the leading idea of it A 
strike is essentially a conspiracy to 
extort by violence; the means em- 
ployed to effect the end being not 
only the cessation of labor by the 
conspirators, but the necessary pre- 
vention of labor by those who are 
willing to assume their places, and. 
as a last resort, and in many instanc- 
es an essential element of success, 
the disabling and destruction of the 
property of the master; and so, by 
intimldation and by the eompulsion 
of foree, to accomplish the end de- 
signed. 1 know of no peaceable 
strike, I think that no strike was 
ever heard of that was or could be 
successful unaccompanied by intimi- 
dat ion and violence."—Parmers' Loan 
& Trust Co. V* Xorthern Pac. R. Co„ 
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This early concept Bas giren place to tbe ac- t the cbange in the law by which strikcs, once illcgal 
ceptance of the strike as an indispensable,36 funda- I and even criminal, are now recognized as lawful was 
mental,^* common-la\r,3S rig’ht of labor in its strugr- f eitccred in America largely without the intervention 
gle with capital,and the right to strike is now j of Icgislation.**! 
generally recognized,^o and it has been said that | 


C.C.Wis., 60 P. S03, S21. S22. 25 L.RjV. 
414. 

36. Del.—^3lIotion Picture Projection- 
ists Protective Union, Local Xo. 
473, V. Rialto Theatre Co., 17 A.2d 
S36, S40, 25 DelCh. 347. 

37. X.J.—Bayonne Textile Corp. v. 
American Ped. of Silk Workers, 172 
A. 551. 534. 116 X.J.Ea. 146. 

ISffect of denial of xlglit 

To deny the right to strike would, 
in effect, compel the acceptance of 
the scale of wages fixed by the em- 
ployer.—^Bayonne Textile Corp. v. 
American Ped. of Silk Workers, 172 
A. 651, 654, 116 X.J.Eq. 146. 

38. Mass.—Simon v. Schwachman, 
18 X.E.2d 1, 3. 201 Mass. 573. 

Common-law riglit to pnrsno oaUlng' 
“The right of laborers to organize 
unions and to utllize such organiza- 
cions by instituting a strike is an ex- 
ercise of the common law right of 
every Citizen to pursue his calling. 
whether of labor or business, as he 
in his judgment thinka fit.”—^Pickett 
V. Walsh, 78 X.R 753, 757, 192 Mass. 
372, 6 L..R.A.,X.S., 1067, 116 Am.S.R, 
272, 7 Ann.Ca3. 638. 

OriglB. of coumoiL-law Tight 

“Undisputed also is the proposi- 
tion. based upon sound public policy. 
that workmen have a common law 
right to strike, that is, to combine 
to cease work, for the purpose of 
coercing their employer into provid- 
ing higher wages, shorter hours and 
better conditions of employment. As 
early as 1S42, in the leading case of 
Commonwealth v. Hunt, 4 Mete. 111, 
3S Am.Dec. 346, this court held that 
an indlctment for conspiracy, alleg- 
ing in substance 'that the defendants 
and others formed themselves into a 
society, and agreed not to work for 
any person, who should employ any 
30 urneyman or other person, not a 
meml)er of such society, after notlce 
given him to discharge such work- 
man* <page 128), did not charge ei- 
ther an illegal object or illegal 
means. In that case, it is believed 
for the first time, the general right 
of workmen, when free from valid 
contractual obligation, to strike 
against their employer, was estab- 
lished. It has never been challenged 
eince.*'—Simon v. Schwachman, 18 X. 
£12d 1. 3, 301 Mass. 573, 

39« Del.—^Motlon Picture Pfojection- 
ists Protective Union, Local Kou 


473 V. Rialto Theatre Co., 17 A.2d 
S36, S40, 23 DeLCh. 347. 

40. Ga.—MoMichael v. Atlanta En- 
! velope Co., lOS S.E. 226, 230, 151 , 
j Ga. 776, 26 A.D.P^ 149. 

111.—^Kemp V. Division Xo. 241. Amal- 
gamated Ass*n of Street and Elec¬ 
tric Ry. Employ^s of America, 99 
X.E. 3S9. 393. 255 111. 213, Ann.Cas. 
1913D 347. 

Minn.—Gray v. Building Trades 
Council, 97 X.W. 663, 667, 91 Minn. 
171, 63 L..R.A, 753. 109 Am.S.R. 477, 

1 Ann.Cas. 172. 

Mo.—Rogers v. poteet, 199 S.W.2d 
378, 3SS. 355 Mo. 98$—Lohse Patent 
Door Co. V. Puelle, 114 S.W. 1002, 
1004, 215 Mo. 421. 

X.J.—Pour Piat ing Co. v. Mako, 194 
A, 53. 65, 122 X.J.Eq. 298. 

X.T.—^Xew York State Labor Rela- 
tions Board v. Union Club of City 
of X. Y., 52 N.Y.S.2d 74, 84, 268 
App.Div. 516—^Rentner v. Sigman, 
216 X.Y.S. 79, 126 Mlsc. 781. 

IjoxLg-e&rtablislied right 
X.J.—Bayonne Textile Corp. v. Amer¬ 
ican Ped. of Silk Workers, 172 A. 
551, 564, 116 X,J.Eq. 146. 

General xecognitlon of right 

"We think that to-day no court 
would question the right of an organ- 
ized Union of emplo3’4s, by concerted 
action, to cease their employment (no 
contractual obligation standmg In the 
way), and this action constitutes a 
'strike.'”—^Pierce v. Stablemen'8 Un¬ 
ion, Local Xo. 8,760, 103 P. 324, 327, 
156 Cal. 70, 

Right of a labor unioxi 
There Is no question of the general 
right of a labor union to strike.— 
Pickett V. Walsh, 78 X.E. 753, 756, 
192 Mass. 572, 6 L.R.A..X.S., 1067, 
116 Am.S.R. 272, 7 Ann.Cas. 638. 

Beoognition of right In Sngland 
In England since the legislatlon of 
1871-1875, the legality of trade dis¬ 
putes, or strikes as such, has been 
fully recognized. That is, the ces- 
sation or abstention from work by la- 
borera in order to influence and bet- 
ter employment conditions has been 
recognized, but the mode and manner 
of carrying out the strike are sub- 
ject to certain prescrlbed conditions. 
—^Park V. Locals Xos- 106, 107, 108, & 
167 of Hotel d: Restaurant Employees 
Int. AlUance, 22 Ohio N.P., X.S. 257. 
276. 

DaTalopment of right to strllc» 
**Sometimes under stress of geu- 
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uine emotion, sometimes in rant, and 
sometimes in misguided ignorance. 
labor speaks of its 'right' to strike 
as God-given. Right to strike is God- 
given in the same sense that right in- 
dicated by the word 'property' is God- 
given, They both developed naturol- 
ly out of the relation of man to his 
environment, including other men. 
The primitive man claimed the game 
he killed. because it was necessary 
to his sur\'ival. This ownership ex- 
tended to the flints he chipped, the 
arrows he barbed, and other things 
on which he depended for existence, 
Consciousness that a fight and prob- 
able injury would resuit induced oth¬ 
er men to refrain from Interfering 
with his possesslon. The practice 
grew into an overtly admitted claim. 
The practice became habitual, then 
customary and general, and finally 
crystallized into a rule, simply 
through a feeling that the rule pos- 
sessed obligatory force. When legal 
institutions were set up, the sphere 
of self-help in enforcing the rule was 
very greatly narrowed. The right to 
strike grew up in precisely the same 
way. Quitting work, first perma- 
nently, and then with the expectation 
of resummg was found by experience 
to produce a resuit which served an 
end. The practice of quitting work 
grew as the satisfaction was more 
often desired. The practice so fltted 
into the scheme of relations that it 
became recognized as rightful, and 
was protected by law. It has served 
as a rude but valuable weapon in the 
attainment of Justice, and has been a 
positive factor contributing to social 
progress. As in the case of proper¬ 
ty, abuse and misuse are not to be 
tolerated.”—State ex rei. Hopkins v. 
Howat. 198 P. 686, 699, 109 Kan. 376. 

Zkahor TLoion membership not easea- 
tial 

“Employees, whether members of 
a labor union or not have a right to 
strike.”—International Ticket Co. v. 
Wendrich, 193 A. SOS. 813. 122 X.J. 
Eq, 222. 

41. U.S.—^Duplex Printing Press Co. 

V. Deering. X.Y., 41 S.Ct 172, 181, 

254 U.S. 443, 65 L.Ed. 349, 16 A.L. 

R. 196. 

Wis.—^West Aliis Foundry Co. ▼. 

State, 202 X.W. 302, 304, 186 Wis. 

24. 

«nis reversal of a coxornoa-lav 
mld was not due to the rejection by 
the courts of one princlple and the 
adoption in its stead of another, but 
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The right to strike is now regarded as one mani- 
festation o£ the competition or stru^le for survival 
or place which is inevitable in individnalistic so- 
ciety,^^ and the strike is considered to he an 

eeonomio^^ -weapon^^ with which the employee may 

legally arm himself to defend or assert his rights, 
or maintain his status, in industrial disputes,and 
is a lawful instrument in a lawful economic struggle 
or competition between employer and employees as 
to the share or division between them of the joint 
produet of labor and capital,^® and the mles gov- 
eming strikes have grown from the economic rela- 
tions and the disparity of bargaining power be¬ 
tween employer and employee.^'^ However, the 
oourts have expressed regret that society has not 
been able to evolve a more efficient or logical mode 
of settling labor disputes than the strike,^® which 
has been characterized as an archaie clumsy ex¬ 
pedient, and a disruptive force.'^® 


The right to strike is a relative right®® which must 
be exercised with due regard for the rights of 
others,®^ and neither the coinmon law nor the 
Fourteenth Amendment to the federal Constitution 
confers the absolute right to strike.® ^ 

Since the act of workmen quitting employment 
in a body cannot, in itself, involve any question of 
public peace, health, or safety, unless it be com¬ 
plicat ed with some other problem, as stated infra 
p 529 note 93, strikes may not be prohibited by 
municipal regulation,53 and such regulations have 
been held to be void as unreasonable and contrary 
to public policy.®^ 

Definitions. 

-^As a Noun. As used with reference to the em- 

ployer-employee relation, the term “strike” has a 
universally understood signification,®® and the com- 
monly aecepted meaning®® is the act of quitting 


±0 a better reaJization of the facts of 
Industrlal life.” 

U. S.—Duplex Prlntingr Press Co. v. 
Deeringr, N.T., 41 S.Ct. 172. 181, 
264 U.S. 443. 65 L.Ed. 349, 16 A.L. 
R. 196. 

Wls.—West Aliis Foundry Co. v. 
State, 202 N.W. 302, 308, 186 Wis. 
24. 

42. U.S,—^Iron Molders’ Union No. 
125 of Milwaukee, Wis., v. Allis- 
Chalmers Co., C.C.A.Wis., 168 P. 45, 
60, 91 C.C.A. 631, 20 L.R.A.,N.S.. 
315. 

43. Pa.—Hogan v. Unemployment 
Compensation Board of Heview, 83 
A.2d 386, 390, 169 Pa.Super. 554. 

ITot a substitute for leg'al procedure 
“A strike, though a lawful and val- 
uable economic weapo<n, is not a sub¬ 
stitute for orderly procedure in 
■court.”—Birmlngham Trust & Sav- 
Ings Co. V. Atlanta, B. & A. Ry. Co., 
D.C.Ga., 271 F. 743, 746. 

44. Strikes are effective weapons in 
the hands of organized labor.—Smith 

V. BcLgle Coal & Mercantile Co., 155 
S.W. 886, 889, 170 Mo.App. 27. 

45. N.J.—^Restful Sllpper Co. v. 
United Shoe & Leather Union, Ch., 
174 A. 543, 546, 116 N.J.Ecl. 521. 

48. U.S.—^American Steel Foundries 
V. Tri-City Central Trade Council, 
111., 42 S.Ct. 72, 78, 257 U.S. 184. 
N.J.—^Bayonne Textile Corp. v. Amer¬ 
ican Federation of Silk Workers, 
172 A. 651, 556, 116 N.J.Bq. 146, 92 
A.Ii.R. 1450. 

47- N.J.—Suchodolski v. American 
Federation of Labor, 14 A.2d 61, 62, 
127 N.LEq. 511. 


48. Ohio.—^Park v. Locals Nos. 106, 
107, 108. & 167 of Hotel & Restau¬ 
rant Employees Int. Alliance, 22 
Ohio N.P., N.S. 267, 269. 

49. Ohio.—^Park v. Locals Nos. 106, 
107, 108, & 167 of Hotel & Restau¬ 
rant Employees Int. Alliance, su¬ 
pra. 

50. N.J.—International Ticket Co. v. 
Wendrich, 193 A. 808, 813, 122 N.J. 
Eq. 222. 

No higher thaa other rights 

“The right of a labor assoclation 
to strike is no higher thaa the right 
of a nonunion workman to take em¬ 
ployment in place of the strikers.”— 
Pierce v. Stablemen’s Union, Local 
No. 8,760, 103 P. 324, 328, 166 Cal. 70. 

Limited right 

“We have now arrived at the point 
where a labor union, being an or- 
ganization brought about by the ex- 
ercise on the part of its members of 
the right of every Citizen to pursue 
his calling as he thinks best is lim- 
ited in what it can do by the exist- 
ence of the same right in each and 
every other Citizen to pursue his and 
their calling as he or they think best. 
In addition to the limitation thus put 
on labor unions there is a fact which 
puts a further limitation on what 
acts a labor union can legally do. 
That is the increase of power which 
a combination of citizens has over the 
individual Citizen. Take for example 
the power of a labor union to compel 
by a strike compliance with its de- 
mands. Speaking generaJly a strike 
to be successful means not only co- 
ercion and compulsion but coercion 
and compulsion which, for practical 
purposes, are irresistible. A success¬ 


ful strike by laborers means, in many 
if not most cases, that for practical 
purposes the strikers have such a 
control of the labor which the em¬ 
ployer must have that he has to 
yield to their demands. A slngle in¬ 
dividual may well be left to take his 
chances in a struggle with another 
individual. But in a struggle with 
a number of persons combined to- 
gether to fight an individual, the in- 
dlvidual's chance is small, if it exists 
at ali. It is plain that a strike by 
a combination of persons has a pow¬ 
er of coercion which an individual 
does not have.“—^Pickett v. Walsh, 78 
N.E. 753, 757. 192 Mass. 572, 6 L. 
R.A.,N.S., 1067, 116 Am.S.R. 272, 7 
Ann.Cas. 638. 

51. N.J.—International Ticket Co. v. 
Wendrich, 193 A. 808, 813, 122 N.J. 
Eq. 222. 

52. U.S.—^Dorchy v. State of Kansas, 
Kan., 47 S.Ct. 86, 87, 272 U.S. 306, 
71 L.Ed. 248. 

Or.—^Moreland Theatres Corporation 

V. Portland Moving Picture Mach, 
Operators" Protective Union, Local 
No. 159, 12 P.2d 333, 337, 140 Or. 
35. 

Wis.—^International Union, U.A.W.A, 
A.P. of L. Local 232 v. Wisconsin 
Employment Relations Board, 27 N. 

W. 2d 875, 881, 250 Wis. 550. 

53. Or.—Hali v. Johnson, 169 P. 
615, 518, 87 Or. 21, Ann.Cas.l91SE 
49. 

54. Or.—^Hall v. Johnson, supra. 

55. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No. 363, 
Com.Pl.. 93 N.E.2d 301, 302. 

1 56. Fla.—State ex reL Frazler v. 
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Work; 57 and, specifically, sneh an aet done by 
mutual nnderstanding of a body o£ workmen as a 
means of enforcing compliance with demands made 
on tbeir employer;®^ the act of a body of workmen 
employed by tbe same master in stopping work ali 
togetber at a prearranged time and refusing to con¬ 
tinue until higher wages or sborter hours, or some 
otber coneession, is granted to tbem by tbe em- 
ployer;59 tbe act of quitting work by a body of 
workmen for tbe purpose of coercing tbeir employer 
to accede to some demand tbey bave made on bim, 
and wbieb he bas refused.®® 

Tbe word '^strike” is applied commonly to a 


combined effort on tbe part of a body of workmen 
employed by tbe same master to enforce a demand 
for bigber wages, sborter bours, or some otber con- 
cession, by stopping work in a body at a prearranged 
time, and refusing to resume work until tbe demand- 
ed coneession sball bave been granted and tbe 
term is defined as meaning a combined effort among 
workmen to compel tbe master to tbe coneession 
of a certain demand, by preventing tbe conduct of 
bis business until compliance witb the demand 
a combined effort of workmen to obtain bigber 
wages or otber concessions from tbeir employers 
by stopping work at a preconcerted time;®^ a com- 


Coleman, 23 So.2d 477. 478, 156 Fla. 
413. 

57. U.S.—The Point Reyes, C.C.A. 

La.. 110 F.2d 608. 609. 

Fla.—State ex rei. Fraxier v. Cole- 
man. 23 So.2d 477, 478, 156 Fla. 413. 
Ind.—^Walter Bledsoe Coal Co. v. Re- 
view Board of Employment Securi- 
ty Division of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind. 16—Adkins v. Indlana Employ¬ 
ment Sec. Diviaion, 70 N.E.2d 31, 
34. 117 Ind.App. 132. 

Mo.—Smith V. Eagle Coal & Mercan- 
tile Co., 155 -S-W. 886, 889, 170 Mo. 
App. 27. 

Neh,—^Magner v. Elinney, 2 N.W.2d 
689, 692, 141 Neb. 122. 

N.T.—^Panzieri-Hogan Co. v. Bender, 
199 N.T.S. 887. 889, 205 App.Div. 
398. 

Or.—Longshore Printing & Pub. Co. 

V. Howell, 38 P. 547, 551, 26 Or. 
627, 46 Am.S.R. 640, 28 A.L.R. 464. 

Wis.—^International Union, U.A.W.A. 
A.P. of L. Local 232 v. Wlsconsin 
Employment Relations Board, 27 N. 

W. 2d 876, 879, 260 Wis. 550—Wal- 
ter W. Oefleln, Inc. v. State, 188 N. 
W. 633, 635. 177 Wis. 394. 

Sixnilarly deflned 

A combinatlon to quit work.—Albro 
J. Newton Co. v. Eriekson, 126 N.T. 
S. 949. 951, 70 Misc. 291. 

58- U.S.—^The Point Reyes, C.C.A. 

La., 110 F.2d 608. 609. 

Fla.—State ex rei. Frazier v. Cole- 
man, 23 So.2d 477, 478, 156 Pla. 
413. 

Ind.—Walter Bledsoe Coal Co. v. Re- 
view Board of Employment Securi- 
ty Dlvision of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind. 16—^Adkins v. Indlana Em¬ 
ployment Sec. Dlvision, 70 N.B.2d 
31, 34, 117 Ind.App. 132. 

Mo.—Smith v. Eagle Coal & Merean- 
tile Co., 155 S.W. 886, 889, 170 Mo. 
App. 27. 

rreb.—^Magner v. Kinney, 2 N‘.W.2d 
689, 692, 141 Neb. 122. 


N.Y.—^Panzieri-Hogan Co. v. Bender, 
199 N.Y.S. 887, 889, 205 App.Div. 
398. 

Or.—Longshore Printing & Pub. Co. 
V. Howell, 38 P. 547, 551, 26 Or. 
527, 46 Am-S.R. 640, 28 A.L.R. 464. 
Wis.—International Union, U.A.W.A. 
A.F. of L. Local 232 v. Wisconsin 
Employment Relations Board, 27 
N.W.2d 875, 879, 250 Wis. 550— 
Walter W. Oeflein, Inc. v. State, 188 
N.W. 633, 635. 177 Wis. 394. 

59. U.S.—The Point Reyes, C.C.A. 
La., 110 P.2d 608, 609—^Farmers' 
Loan & Trust Co. v. Northern Pac. 
R. Co., C.C.Wis., 60 F. 803, 819, 25 
L.R.A. 414. 

111.—^Kemp V. Dlvision No. 241, Amal- 
gamated Ass’n of -Street and Elec¬ 
tric Ry. EmployCs’ of America, 99 
N.E. 389, 393, 255 111. 213, Ann.Cas. 
1913D 347—^Philip Henrici Co. v. 
Alexander, 198 111.App. 568, 678. 
Or.—Hali v. Johnson, 169 P. 515, 517, 
87 Or. 21, Ann,Cas.l918B 49. 

Sinilarly deflned 

The act of workmen in any trade or 
branch of industry when they leave 
their work with the object of compel- 
ling the master to concede certain 
demands made by them, as an ad- 
vance of wages, the withdrawal of 
a noti ce of reduction of wages, a 
shortening of the hours of work, the 
withdrawal of any obnoxious rule or 
regulation, or the like.—^Farmers’ 
Loan & Trust Co. v. Northern Pac. 
R. Co., C.C.W 1 S.. 60 F. 803, 819, 26 L. 
R.A. 414. 

60. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4, 91 P.2d 134, 138. 

Neb.—^Deshler Broom Factory v. Kin¬ 
ney. 2 N.W.2d 332, 334, 140 Neb. 
889. 

Wash.—Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 A.L.R. 1001. 

61. U.S.—N. L. R. B. V. Illinois Bell 
Tei. Co., C.A.7. 189 P.2d 124, 127— 
C. G. Conn, Limited, v. National 
Labor Relations Board, C.C.A.7, 108 
F.2d 390, 397. 


Mo.—Smith v. Eagle Coal & Mercan- 
tile Co., 155 S.W. 886, 889, 170 Mo. 
App. 27. 

Or.—Longshore Printing & Pub. Co. 
V. Howell, 38 P. 547, 551, 26 Or. 627, 
46 Am.S.R. 640, 28 L.R.A. 464. 

Sjnilarly ezpressed 

As is indicated by the definitions, 
the Word "strike** ordinarily connotes 
a movement growing out of problems 
arising between the employee and the 
employer class, relating to hours, 
wages, or employment conditions, in 
the course of which there is a con- 
certed suspension of employment by 
the employees for the purpose of en¬ 
forcing certain demands against the 
employer, or employers.—State ex 
rei. Frazier v. Coleman, 23 So.2d 477, 
478, 156 Fla. 413. 

62. U.S.—Arthur v. Oakes, C.C.A. 
Wis., 63 F. 310, 326, 327—Fkrmers' 
Loan & Trust Co. v. Northern Pac. 
R. Co., C.C.Wis., 60 F. 803, 821, 25 
L.R.A. 414. 

Me.—Keith Theatre v. Vachon, 187 A 
692, 694, 134 Me. 392. 

63, U.S,—Farmers' Loan & Trust Co. 
V. Northern Pac. R. Co., C.C.Wis., 
60 F. 803, 819, 25 L.R.A. 414. 

Colo.—Sandoval v. Industrial Com- 
mission, 130 P.2d 930, 933, 110 Colo. 
108. 

111.—^Kemp V. Dlvision No. 241, Amal- 
gamated Ass’n of Street and Elec¬ 
tric Ry. Employ^s of America, 99 
N.E. 389, 393, 256 111. 213, Ann.Cas. 
1913D 347—Philip Henrici Co. v. 
Alexander, 198 Ill.App. 568, 678. 
Ohio.—United States Coal Co. v. Un- 
employment Compensation Board 
of Review, 32 N.E.2d 763, 764, 66 
Ohio App. 329. 

Sscellent definltioii 
Colo.—Sandoval v. Industrial Com- 
mission, 130 P.2d 930, 933, 110 Colo. 
108. 

Ohio.—^United States Coal Co, v. Un- 
employment Compensation Board 
of Review, 32 N.E.2d 763, 764, 66 
Ohio App. 329 
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l)inatioii among laborers, or tbose employed by 
others, to compel an inerease of wages, cbange in tbe 
honrs of labor, a cbange in tbe manner of conduct- 
ing tbe bnsiness of tbe principal, or to enforee some 
particnlar policy in tbe character or nnmber of men 
employed, or tbe like;®^ a concerted or general 
quitting of work by a body of employees in order 
to coerce tbeir employer or employeis in some way, 
as wben bigber wages or sborter bours are demand- 
ed, or a reduction of wages is resisted;®® a con¬ 
certed refusal to serve in an industry, eitber to 
assert a supposed rigbt or to obtain an economic 


advantage;6® a concerted refusal by employees to 
do any work for tbeir employer, or to work at 
tbeir customary rate of speed,®^ until tbe object of 
tbe strike is attained,®^ tbat is, until tbe employer 
grants tbe coneessions demanded;’^® any general re¬ 
fusal to work as a coercive measure.'^^ 

^^Strike^' is furtber defined as meaning a cessa- 
tion of work by employees in an effort to secure 
for tbe employees more desirable'^2 or favorable'^^ 
terms; a stopping of work by workmen in order to 
obtain or resist a cbange in conditions of employ- 
ment;'^^ a stoppage of work by eommon agreement 


tSlmilarly defliied 

A combination to obtain liigher 
wages, shorter bours of employment, 
better worklng conditions, or some 
otber concession from tbeir employer 
by tbe employees stopping work at a 
preconcerted time.—^Moreland Tbea- 
tres Corporation v. Portland Moving 
Picture Macb, Operators’ Protective 
Union, Local No. 159, 12 P.2d 333, 338, 
140 Or. 35. 

64. U.S.—^Farmers* Loan & Trust Co. 
V. Northern Pac. R. Co., C.C.Wls., 
60 F. 803. 819, 25 L.R.A. 414. 

N.T.—^Delaware, L. & W. R. Co. v. 

Bounds, 58 N.T. 573, 582. 

Or.—^Longsbore Printing & Pub, Co. 

V. Hpwell, 38 P. 547, 551, 662, 26 
Or. 527, 46 Am.S.R. 640, 28 L.R.A. 
464. 

65. IU.—^Philip Henrlci Co. v. Alex¬ 
ander, 198 IlLApp. 668, 578. 

Chio.—^Baker v. Powbatan Min. Co., 
67 N.E.2d 714, 717, 146 Obio St. 600 
—Sammona v. Hotel & Restaurant 
Bmp. Local Union No. 363, Com.Pl., 
93 N.R2d 301, 302. 

Simllarly defined 

A concerted abandonment or deser- 
tion of tbeir employment by groups 
of employees wlth tbe object of im- 
proving tbeir working conditions, 
bours of labor, and wages.—^Barfleld 
V. Standard Oil Co. of New Jersey, 14 
N.Y.S.2d 627. 634. 172 Misc. 96. 

66. U.S.—^Birmingbam Trust & Sav- 
Ings Co. V. Atlanta, B. & A. Ry. Co., 
D.C.Ga.. 271 P. 743. 745. 

67- Colo.—Sandoval v. Industria! 
Commission, 130 P.2d 930, 933, 110 
Colo. 108. 

Mlcb.—^Pigue v. General Motors 
Corp., Oldsmobile Divisio n, 26 N. 

W. 2d 900, 903, 317 Micb. 311. 

Obio.—^Baker v. Powbatan Min. Co., 

67 N.B.2d 714. 717, 146 Obio St 600. 
Pa.—Hogan v. Unemployment Com- 
pensation Board of Review, 83 A.2d 
386, 396, 169 Pa.Super. 554. 

68. Colo.—Sandoval v. Industria! 
Commission, 130 P.2d 930, 933. 110 
Colo. 103. 


Obio.—^Baker v. Powbatan Min. Co., 
67 N.E.2d 714, 717, 146 Obio St 
600. 

69. Colo.—Sandoval v. Industrial 
Commission. 130 P.2d 930, 933, 110 
Colo. 108. 

Obio.—Baker v. Powbatan Min. Co., 
67 N.E.2d 714, 717, 146 Obio St 
600. 

Pa.—^Hogan v. Unemployment Com- 
penaatlon Board of Review, 83 A.2d 
386, 390, 169 Pa.Super. 554. 

70. Colo.—Sandoval v. Industrial 
Commission, 130 P.2d 930, 933, 110 
Colo. 108, 

Micb.—^Pigue v. General Motors 
Corp., Oldsmobile Division, 26 N.W. 
2d 900, 903, 317 Micb. 311. 

Obio.—Baker v. Powbatan Min. Co., 
67 N.E.2d 714, 717, 146 Obio St 600. 

Pa.—^Hogan v, Unemployment Com- 
pensation Board of Review, 83 A.2d 
386, 390, 169 Fa.Super. 554. 

71. 111,—^Philip Henricl Co. v. Alex¬ 
ander, 198 IlLApp, 668, 678. 

Obio.—Baker v. Powbatan Min. Co., 
67 N.E.2d 714, 717, 146 Obio St 600 
—Sammons v. Hotel & Restaurant 
Emp. Local Union No. 363, Com. 
Pl., 93 N.B.2d 801, 302. 

72. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4. 91 F.2d 134, 137— 
Iron Molders' Union No. 126 of Mil- 
waukee, Wls„ v. Allls-Cbalmers Co., 
C.C.A.Wis., 166 P. 45, 62, 91 C.C.A. 
631, 20 L.R.A.,N.S., 315. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 935, 110 Colo. 
108. 

Ind.—Adkins v. Indiana Employment 
Sec. Division. 70 N,E.2d 31, 34, 117 
Ind.App. 132. 

Ky.—Barnes v. Hali, 146 S.W.2d 929, 
936, 285 Ky. 160. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 679, 682, 188 Md. 677. 

Neb.—^Magner v. Kinney, 2 N.*W.2d 
689, 692, 141 Neb. 122. 

N.J.—Vim Electric Co. v. Retail Bm- 
ployees Union Local 830, 16 A.2d 
798, 801, 128 N.J.B<x, 460—Restful 

B27. 


Slipper Co. v. United Sboe & Leatb- 
er Union, Cb., 174 A. 543, 545. 116 
N.J.Eq. 521. 

Obio.—^Baker v. Powbatan Min. Co., 
67 N.B.2d 714, 717, 146 Obio St 600. 
Wasb.—^In re Nortb River Logging 
Co.. 130 P.2d 64, 66, 15 Wasb.2d 
204. 

Antiiorltles in sabstantlal accord as 
to tbis deflnltion 

Obio.—^Beiker v. Powbatan Min. Co., 
67 N.B.2d 714, 717, 146 Obio St 600. 

Similarly defined 

(1) A cessation of work on tbe part 
of employees until more desirable 
terms of employment can be obtain- 
ed.—Degnan v. Metropolitan Life Ins. 
Co., 34 N.Y.S.2d 238, 239, 178 Misc. 
312. 

(2) The cessation of work by em¬ 
ployees in an effort to secure better 
terms of employment.—^Park v. Lo- 
cals Nos, 106, 107, 108, & 167 of Hotel 
& Restaurant Employees Int. Alli- 
ance, 22 Obio N.P., N.S, 257, 274. 

(3) A cessation of work as a means 
of enforcing compliance wlth some 
demand on tbe employer.—^People, on 
Complaint of Mandel v. Tepel, 3 N. 
Y.S.2d 779, 780. 

(4) A cessation of work by em¬ 
ployees for tbe purpose of coerclng 
compliance with tbeir demands.— 
Sammons v. Hotel & Restaurant Emp. 
Local Union No. 363, Obio Com.Pl., 93 
N.E.2d 301, 302. 

73. 111.—^Bankston Creek Collieries 
j V. Gordon, 77 N.E.2d 670, 674. 399 
I 111. 291. 

74- U.S.—^The Point Reyes, C.C.A. 

La., 110 P.2d 608, 609. 

Fla.—State ex rei. Frazler v. Cole- 
man, 23 So.2d 477, 478, 156 Fla. 413. 
Ind.—-Walter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Securi- 
ty Division of Department of 
Treasury, 46 N.E:2d 477, 479, 221 
Ind. 16—Adkins v. Indiana Employ¬ 
ment Sec. Division, 70 N.E.2d 31, 34, 
117 Ind.App. 132. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
689, 692, 141 Neb. 122. 
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of a body of workingmen^S for tBe pnrpose of ob- 
taining or resisting a change in the conditions 
of employiiient;^® a concerted cessation of work, 
intended to disrupt the bnsiness of the employer, 
and thereby induce him to act in a manner desired 
by the strikers;^^ a simultaneous cessation of work 
by workmen acting in combination to compel their 
Gommon employer to accede to demands made on him 
by such combination.78 

Since it is unifonnly recognized that a legal strike 
may be for the purpose of improving the conditions 
of the employees, or to maintain or secure higher 
wages as stated infi*a p 530 note 16-p 531 note 18, a 
strike exists where men quit their work because their 
employer refuses the conditions demanded of him,^^ 
and where there is a disagreement between employer 
and employee as to wages, and a demand is made 
by the employees for new and different terms, and 
there is a refusal by the employer to comply, and as 
a consequeuce there is a refusal of the employees 
to work, there is a strike in the ordinaiy meaning 
of the word.8® rurthermore, the eourts have said 


that they are not prepared, in the absence of evi- 
dence, to hold as a matter of law that a combina¬ 
tion among employees, having for its object their 
orderly withdrawal in a large number or in a body 
from the Service of their employer simply because 
of a reduction of wages is not a “strike,” within the 
meaning of the word as commonly used.^l 

-^As a Verb. The word “strike,” when used as 

a verb and with reference to the employer-employee 
relationship, in common usage means to quit work 
along with others in order to compel an employer to 
accede to some demand,82 as for increase of pay, or 
to protest against something, as a reduction of 
wages;82 as to strike for higher pay or shorter 
hours of work;84 to quit work in order to obtain, 
or resist, a change in conditions of employment;85 
to quit work in order to compel an increase or 
prevent a reduction of wages ;86 to quit work in a 
body, or by combination, in order to compel their 
employers to raise their wages;87 to cease from 
work in order to extort higher wages as workmen;88 
to cease work in a body by prearrangement until a 


N.T.—^Panzleri-Hogan Co. v, Bender, 
199 N.Y.S. 887» 889, 205 App.Dlv. 
398. 

75. III.—'Walgreen Co, v. Murphy, 53 
N.R2d 390. 393» 386 111. 32. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int Alliance^ 22 Ohio 
N.P., N.S. 257, 274. 

Simllarly deflned 

(1) A stoppage of work by com¬ 
mon agreement of workingmen. 

Md.—Saunders v. Maryland Unem- 
ployment Compensatlon Board, 53 
A.2d 579, 582, 188 Md. 677. 

Mich.—^Lawrence Baklng Co. v. Mlch- 
igan Uziemployment Compensatlon 
Commission, 13 N.W.2d 260, 264, 
308 Mich. 198, 154 A.L.R 660, 

Okl.—^Board of Review v. Mid-Conti- 
nent Petroleum Corp., 141 P,2d 69, 
72, 193 Okl. 36. 

(2) A stoppage of work by com¬ 
mon agreement for the purpose of 
obtaining or resisting a change In the 
conditions of emplosnnent—^Fash v. 
Gordon, 75 N.E.2d 294, 297. 298, 398 
111. 210—Local Union No, 11 v. Gor¬ 
don, 71 N.E.2d 637, 641, 396 111. 293. 

76. 111.—^Local Union No. 11 v. Gor¬ 
don, supra—Walgreen Co. v. Mur- 
phy. 53 N.E.2d 890, 393, 386 111. 
32. 

Ohio.—^Park v, Jjocals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int Alliance, 22 Ohio N. 
P.,N,S., 257, 274. 

Best deflnitioa. 

Ohio.—^Park v. Locals Nos. 106, 107, 


108, & 167 of Hotel & Restaurant 
Employees Int Alliance, supra. 

Simllarly deflned 

The Quitting of work by a body of 
workmen done by mutual understand- 
ing, in order to obtain or resist a 
change In conditions of employment 
—^American Ry. Express Co. v. John¬ 
son. 100 So. 748, 745, 87 Fla. 451. 

77. N.J.—State v. Trafflc Tei. Work- 
ers Federation of N. J., 61 A.2d 
570, 576, 142 N.J.B<1. 786. 

78. U.S.—^Birmingham Trust & Sav- 
ings Co. V. Atlanta, B. & A. Ry. 
Co., D.C.Ga., 271 F. 743, 746. 

Ohio.—^Paxk v. Locals Nos, 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int. Alliance, 22 Ohio 
N.P.,N.S.. 267. 274. 

Similarly ezpxessed 

The slmultaneous cessation of work 
on the part of workmen. 

Ohio.—^Park v. Locals Nos, 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int Alliance, supra. 

Or.—^Longshore Printing & Pub. Co. 
V. Howell, 38 P. 647, 552, 26 Or. 
527, 46 Am.S.R. 640, 28 L.R.A. 464. 

79. U.S.—^Dail-Overland Co. v. Wil- 
lys-Overland Inc., D.C.Ohio, 263 P. 
171, 187. 

80. Ind.—Walter Bledsoe Coal Co. v. 
Review Board of Employment 
Security Division of Department of 
Treasury, 46 N.R2d 477, 479, 221 
Ind. 16—^Adkins v. Indiana Employ¬ 
ment Sec. Division, 70 N.E.2d 31, 
34. 117 Ind.App. 132. 
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81. U.S.—^Arthur v. Oakes, C.C.A. 
WIs., 63 P. 310, 327. 

Or.—Longshore Printing & Pub. Cow 
V. Howell, 38 P. 547, 551, 652, 26 
Or. 527, 46 Am.S.R. 640, 28 A.L.R. 
464. 

82. U.S.—^Farmers* Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wls., 60 F. 803, 819, 25 L.R.A. 414. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int Alliance, 22 Ohio 
N.P.,N.S., 257, 273. 

83« U.S.—^Farmers* Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wis., 60 F. 803, 819, 25 L.RjL 414. 

84. U.S.—^Farmers* Loan & Trust Cow 
V. Northern Pac. R. Co., supra. 

85- Ind.—Walter Bledsoe Coal Co. v, 
Review Board of Employment Se¬ 
curity Division of Department of 
Treasury. 46 N.R2d 477, 479, 221 
Ind. 16—^Adkins v. Indiana Employ¬ 
ment Sec. Division, 70 N.E.2d 31» 
84, 117 Ind.App. 132. 

86. U.S.—^Farmers* Loan & Trust Co. 
V. Northern Pac. R. Co., C.C.Wls.^ 
60 P. 803, 819. 26 L.R.A. 414. 

87. U.S.—^Farmers' Loan & Trust Co. 
V. Northern Pac. R. Co.. supra. 

88. U.S.—^Parmers* Loan & Trust Co. 
V. Northern Pac. R. Co., supra. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int Alliance^ 22 Ohio 
N.P.,N,S.. 267, 274. 
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grievanee is redressed;^® to press a claim or demand 
by coereive or threatening action of some kind.®® 

Legality of Strike. It has been stated that a strike 
can never be, in and of itself, illegal,^! and is not, in 
and of itself, an unlawful act,^^ gincg ^be act of 
workmen qnitting employment in a body cannot, 
alone, involve any qnestion of public peace, healtb, 
or safety, imless it be eomplieated witb some otber 
problem.®3 ji ^oes not follow, however, that all 
strikes are lawfnl or legal,94 bnt neither is it true 
that all strikes are necessarily illegal^S mJaw- 


fnl.®® A strike may be legal®^ or lawfnl, or it may 
be illegal^s oy Tinlawful,^ or it may even be crim- 
inaL2 

While a strike may not be in violation of an ex- 
press contraet or statute,^ it is generally recognized 
that the legality or illegality of a strike depends on 
two factors, first, the purpose for whieh it is main- 
tained, and second, the means employed in oarrying 
it on,4 and these two factors are treated in the two 
following subdivisions. 


89. 111.—^Kemp v. Divlslon No. 241, 
Amalgamated Ass’n of Street and 
Electric Ry. Employ4s of America, 
99 N.B. 389, 395. 255 111. 213, Ann. 
Cas.l913D 347. 

N.T.—^Bossert v. Dhuy, 117 N.B. 682, 
583, 221 N.Y. 342, Ann.Cas.l918D 
661—^National Protectlve Ass’n of 
Steam Fltters and Helpers v. Cum- 
minff, 63 N.B. 369, 370, 170 N.T. 
315. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Bmployees Int Alliance, 22 Ohio 
N.P.,N.S., 257, 274. 

90. U.S.—^Parmers* Loan & Trust Co. 
v. Northern Pac. R. Co., C.C.WIa., 
60 F. 803, 819, 25 L.R.A. 414. 

Ohlo.—Park v. Locals Nos, 106, 107, 
108, & 167 of Hotel & Restaurant 
Bmployees Int. Alliance, 22 Ohlo 
N.P..N.S., 267, 273. 

81. N.T.—^Albro J. Newton Co. v. 
Erickson, 126 N.T.S. 949, 951, 70 
Misc. 291. 

98. Me.—^Kelth Theatre v. Vachon, 
187 A. 692, 695, 134 Me. 392. 

93. Or.—Hali v. Johnson, 169 P. 615, 
618, 87 Or. 21, Ann.Cas.l918E 49. 

Not necessarily ‘breaches of the peace 
Strikes do not necessarily engen- 

der breaches of the peace.—^Long- 

shore Prlntlng & Pub. Co. v. Howell, 

38 P. 547, 562, 26 Or. 627, 46 Am.S.R. 

640, 28 L.R.A. 464. 

94. Conn.—State v. Stockford, 58 A. 
769, 772. 77 Conn. 227, 107 Am.S.R. 
28. 

m. —^EZemp V. Blvlslon No. 241, Amal- 
gamated Ass*n of Street and Elec¬ 
tric Ry. Employ^s of America, 99 
N.E. 389, 394, 255 HI. 213, Ann. 
Cas.l913D 347. 

Mass.—^Burnham v. Dowd, 104 N.B. 
841. 843, 217 Mass. 361, 51 L..RJI., 
N.S., 778. 

N.J.—^Four Platlng Co. v. Mako, 194 
A. 63, 65. 122 N.J.Bq. 298. 

95. U.S.—Arthur v. Oakes, C.C.A. 
Wis., 63 P. 310, 326, 11 C.C.A. 209, 
26 L..R.A. 414. 


Or.—^Longshore Prlnting & Pub. Co. 
V. Howell, 38 P. 547, 652, 26 Or. 
627, 46 Am.S.R. 640, 28 L..R.A. 464. 

96. 111.—^Kemp v. Division No. 241, 
Amalgamated Ass*n of Street and 
Electric Ry. Employ^s of America, 
99 N.E. 389, 395, 255 111. 213, Ann. 
Cas.l913D 347. 

Minn.—Gray v. Building Trades 
Council, 97 N.W. 663, 667, 91 Minn. 
171, 63 L.R.A. 763, 103 Am.S.R. 
477, 1 Ann.Cas. 172. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell, 38 P. 547, 562, 26 Or. 527, 
46 Am.S.R. 640, 28 L.R.A. 464. 

97. Mass.—Fashioncraft v. Halpern, 
48 N.E.2d 1, 4, 313 Mass. 385— 
Stearns Lumber Co. v. Hewlett, 
157 N.E. 82, 87. 260 Mass. 45, 62 
A.Li.R. 1125. 

N.T.—^National Protectlve Ass^n of 
Steam Fltters and Helpers v. Cum- 
ming, 63 N.B. 369, 370, 170 N.T. 
316. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell, 38 P. 547, 552, 26 Or. 
627, 46 Am.S.R. 640, 28 L,.R.A, 464. 

98. U.S.—Duplex Prlnting Press Co. 
V. Deering, N.T., 41 S.Ct. 172, 181, 
254 U.S. 443, 65 L.Ed. 349, 16 A. 
L.R. 196. 

Conn.—State v. Stockford, 58 A. 769, 
772, 77 Conn. 227, 107 Am.S.R. 28. 
N.T.—Herzog v. Cllne, 227 N.T.S. 
462, 464. 465, 131 Misc. 816—Mi- 
chaels v. HUlman, 183 N.T.S. 196, 
203, 112 Misc. 396—Albro J. New¬ 
ton Co. v. Erickson, 126 N.T.S. 949, 
951, 70 Misc. 291. 

Pa,—^Jeflerson & Indiana Coal Co. v. 
Marks. 134 A. 430, 432, 287 Pa. 
171, 47 A.L.R. 745. 

]LawfTil Inducement 
N.J,—^Four Platlng Co, v. Mako, 194 
A. 63, 56, 122 N.J.Bq. 298. 

Pexfeotly Innocent 
U.S.—^Arthur v. Oakes, C.C.A.Wis., 
63 P. 310, 326. 11 C.CJL 209, 25 
L.R.A. 414. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell. 38 P. 647, 562, 26 Or. 
627, 46 Am.S.R. 640, 28 L.R.A. 464. 
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99. U.S.—^Arthur v. Oakes, C.C.A. 
Wis., 63 P. 310, 326, 327, 11 C.C.A. 
209, 25 L.R.A. 414. 

Mass.—Fashioncraft v. Halpern, 48 
N.E.2d 1, 4, 313 Mass. 385. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell. 38 P. 647, 552, 26 Or, 
527. 46 Am.S.R. 640, 28 A.L.R. 464. 

Some strikes by labor nnlons are llle- 
gal 

Mass.—Pickett v. Walsh, 78 N.E. 763, 
756, 192 Mass. 572, 6 L.R.A.,N.S., 
1067, 116 Am.S.R. 272, 7 Ann.Cas. 
638. 

X. Conn.—State v, Stockford, 58 A. 
769, 772, 77 Conn. 227, 107 Am.S.R. 
28. 

N.T.—Michaels v. Hillman, 183 N.T.S. 

195, 203, 112 Misc. 396. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell. 38 P. 647, 552, 26 Or. 
527, 46 Am.S.R. 640, 28 L.R.A. 464. 

2. U.S.—Arthur v. Oakes. C.C.A.Wis.. 
63 F. 310, 326, 11 C.C.A. 209, 25 
L.R.A. 414. 

Conn.—State v. Stockford, 68 A. 769, 
772, 77 Conn. 227, 107 Am.S.R. 28. 
Or.—Longshore Printing & Pub. Co. 
V. Howell, 38 P. 547, 552, 26 Or. 
527, 46 Am.S.R. 640, 28 L.R.A. 464. 

3. N.T.—Maisel v. Sigman, 205 N.T. 
S. 807, 813, 814, 123 Misc. 714. 

4. Conn.—State v. Stockford. 68 A. 
769, 772, 77 Conn. 227, 107 Am.S.R. 
28. 

Me.—^Keith Theatre v. Vachon, 187 A. 

692, 695, 134 Me. 392. 

Or.—^Longshore Printing & Pub. Co. 
V. Howell, 38 P. 647, 552, 26 Or. 
527, 46 Am.S.R. 640, 28 A.L.R. 464. 

Slmilarly expressed 

(1) A strike may be legal or illegal 
according to the acts involved there- 
in.—^Klngston Trap Rock Co. v. In¬ 
ternational Union of Operating Engi- 
neers, 19 A.2d 661, 668, 129 N.J.Bq. 
570. 

(2) A strike becomes unlawful only 
when conducted in an unlawful man- 
ner, or for an unlawful object, or for 
an object not substantlally connected 
with the economic well-being of the 

, members of the unlon.—Pour Platlng 
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-^As Dependeat on Purpose. One of the faetors 

which determines the legality or illegality of a 
strike is the purpose for which the strike is main- 
lained, as stated supra p 529 note 4^ and thus a 
strike may be illegal because of its purpose,® how- 
ever orderly the manner in whieh it is condueted,® 
and if a strike is for an unlawful object ali acts' 
done in support of the strike are unlawfuU 

A lawful strike may be maintained only for the 
purpose of obtaining that which is lawful,^ since a 
strike for an unlawful purpose is beyond any lawful 
sanction^ and may not be maintained,io and a 


eombination to strike for the purpose of aceom- 
plishing an object which is not regarded as lawful 
is a wrong for which the law affords a remedy.ii 

A strike for both a legal and an illegal purpose 
is an illegal strike, but the mere violation of a 
contract not to strike does not render the strike 
illegal.i3 

Strikes to accomplish certain ends are lawful, 
sueh as strikes to assert a supposed right or to 
obtain an economic advantage,^® and it is uniformly 
recognized that strikes to improve the conditions 
of the employees are legal,i® as are strikes to main- 


-Co. V. Mako, 194 A. 53. 55, 56, 122 N. 
J.Eq. 298. 

(3) The cases in which concerted 
Action on the part of a body of work- 
■ers has been held unlawful have In- 
variably been auch in which either 
the object sought to be attained had 
little or no bearing on the interest 
of the workers, or in which the meth- 
45ds employed by them were in them- 
'selves unlawful.—New Jersey Paint- 
ing Co, V. Local No. 26, 126 A. 399, 
403. 96 N.XEu. 632, 47 A.L.R. 384. 

(4) ‘'Without discussing the con- 
flicting authorities in other jurisdic- 
'tions, in this commonwealth, in the 
present stage of the industrial con- 
^roversy, the principle is deflned that 
the legality of a strike depends Arst 
'.upon the purpose for which it is 
jnaintained, and secondly on the 
means employed in carrying it on,"— 
'Cornellier v. Haverhill Shoe Mfg. 
Ass’n, 109 N.E. 643, 645, 221 Mass. 
•554, Ii.R.A.1916C 218. 

.5. U.S.—^Dorchy v. State of Kansas, 

Kan.. 47 S.Ct. 86, 87, 272 U.S. 306, 

71 L.Ed. 248. 

Or.—^Moreland Theatres Corporation 

V. Portland Moving Picture Mach. 

Operators* Protective Union, Local 

No. 159, 12 P.2d 333, 337, 140 Or. 

35. 

.Slmilarly ezpxessed 

(1) If the object of a strike is 
unlawful the means and end are alike 
.condemned. 

U.S.—Senn v. Tile Layers Protective 

Union. Local No. 6, Wis., 67 S.Ct. 

857, 867, 801 U.S. 468, 81 L.Ed. 1229. 
JN.J.—^International Ticket Co. v. 

Wendrich, 193 A. 808, 810, 122 N. 

J.Eq. 222. 

(2) 'Tt is settled in this common¬ 
wealth that the legality of a com- 
blnation not to work for an em- 
ployer, that is to say, of a strike, 
'depends (in case the strikers are not 
under contract to work for hlm) upon 
-the purpose for which the combina-fi 
-tion is formed—the purpose for 
Awhich the employ6s strike. We have 


excluded all cases where the em- 
ployds are under contract to work 
for their employer, because it is now 
settled In this commonwealth at least 
that competition and similar defens¬ 
es are not a justification for induc- 
ing an employd or other person to 
commit a breach of contract and 
thereby Interferlng with the busi- 
ness of the employer. . . . From 

that it would seem to follow neces- 
sarily that, in case of persons un¬ 
der contract to work a strike or com- 
bination not to work, in violation of 
that contract, to secure something 
not due to them under that contract, 
would be a eombination Interfering 
without justification with the em- 
ployer*s business."—Reynolds v. Da- 
vis, 84 N.E. 457, 458, 198 Mass. 294, 
17 L.R.A.,N.S.. 162. 

e« U.S.—Dorchy v. State of Kansas, 
Kan., 47 S.Ct. 86, 87, 272 U.S. 306, 
71 L.Bd. 248. 

Or.—Moreland Theatres Corporation» 
V. Portland Moving Picture Mach. 
Operators’ Protective Union, Local 
No. 159, 12 P.2d 333, 337, 140 Or. 
36. 

7. U.S.—Senn v. Tile Layers Protec¬ 
tive Union, LocaJ No, 6, Wis., 57 
S.Ct 857, 867, 301 U.S. 468, 81 L.Ed.' 
1229. 

111.—^Fenske Bros. v. Upholsterers’ 
Union, 193 N.E. 112, 117, 358 111. 
239, 97 A.L.R. 1318. 

N.J.—International Ticket Co. v. 
Wendrich, 193 A. 808, 810, 122 N. 
J.Eq. 222—^Elkind & Sons v. Retail 
Clerks’ International Protective 
Ass’n, 169 A. 494, 496, 114 N.J.Eq. 
586. 

Xncluding plcketlng 
N.J.—^International Ticket Co. v. 
Wendrich, 193 A. 808, 810, 122 N.J. 
Eq. 222—^Elkind & Sons v. Retail 
Clerks’ International Protective 
Ass’n. 169 A. 494, 496, 114 N.J.Eq. 
686 . 

8. Me.—^Keith Theatre v. Vachon, 

187 A. 692, 695, 134 Me. 392. | 
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9. U.S.—Senn v. Tile Layers Pro¬ 
tective Union, Local No. 5, Wis., 57 
S.Ct 857, 867, 301 U.S. 468, 81 L.Ed. 
1229. 

N.J.—^International Ticket Co. v. 
Wendrich, 193 A. 808, 810, 122 N.J. 
Eq. 222. 

10. N.T.—^Rentner v. Slgman, 216 N. 
Y.S. 79. 80, 126 Misc. 781. 

Or.—^Longshore Printing & Pub. Co. 
V. Howell, 38 P. 647. 652. 26 Or. 
627. 46 Am.S.R. 640, 28 A.L.R. 464. 

11. Idaho.—Robison v. Hotel & Res¬ 
taurant Employees, Local No. 782, 
207 P. 132, 135, 35 Idaho 418. 

12. Me.—^Kelth Theatre v. Vachon, 
187 A. 692, 695, 134 Me. 392. 

Mass.—^Folsom Engraving Co. v. Mc- 
Neil, 126 N.E. 479, 235 Mass. 269 
—^Baush Machine Tool Co. v. Hili, 
120 N.E. 188, 231 Mass. 30. 

13. Ohio.—Lundoff-Bicknell Co. v. 
Smith, 166 N.E. 243, 245, 24 Ohio 
App. 294. 

14. Me.—^Keith Theatre v. Vachon, 
187 A. 692, 695, 134 Me. 392. 

15. U.S.—^Birmingham Trust & Sav- 
ings Co. V. Atlanta, B. & A. Ry. 
Co., D.C.Ga., 271 P. 743, 745. 

16. U.S.—Senn v. Tile Layers Pro¬ 
tective Union, Local No. 6, Wis., 
57 S.Ct 857, 867, 301 U.S. 468, 81 
L.Ed. 1229. 

Cal.—^Pierce v. Stablemen*s Union, 
Local No. 8,760, 103 P. 324, 327, 
166 Cal. 70. 

111.—Kemp V. Bivision No. 241, Amal- 
gamated Ass*n of Street and Elec¬ 
tric Ry. Bmploy4s of America, 99 
N.E. 389, 266 111. 213, Ann.Cas. 
191SD 347. 

Mslss. —Stearns Lumber Co. v. How- 
lett 167 N.E. 82, 87, 260 Mass. 45, 
52 A.L.R. 1125—Cornellier v. Ha¬ 
verhill Shoe Mfg. Ass*n. 109 N.E. 
643, 645, 221 Mass. 554, L.R.A.1916C 
218. 

Minn.—Gray v. Building Trades Coun- 
Cil, 97 N.W. 663, 666, 91 Minn. 171, 
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tain wages,i7 or to secure liiglier wages^* or shorter 
hours,!^ or to eompel an employer to fnlfill his en- 
gagement with the einployees,20 but such an enu- 
meration does not pnrport to cover ali the grounds 
which will lawfully justify a strike, and the ennmer- 
ation is illnstrative rather than comprehensive ;21 


and, in general, the right to strike may be to secure 
any lawful benefit.2 2 Thus it may be laTvful to 
strike because an employee has been given employ- 
ment,23 or because an employee has been dis- 
charged,24 or to secure the reemployment of an em- 


63 L.R.A. 753, 103 Am.S.R. 477, 1 
Ann.Cas. 172. 

N.Y.—Bossert v. Dhuy, 117 N.E. 582, 
583, 221 N.Y. 342, Ann.Cas.l918D 
661—^Wilson & Adams v. Pearce, 
237 N.Y.S. 601, 608, 135 Misc. 426 
—Herzogr v. Cline, 227 N.Y.S. 462, 
464, 465, 131 Misc. 816—Albro J. 
Newton Co. v. Erickson, 126 N.Y.S. 
949, 951. 70 Misc. 291. 

Blglit flrmly establislied 
U.S.—^Tri-City Central Trades Council 
V. American Steel Foundries, C.C.A. 
111., 238 P. 728, 732. 

Improved relatlons with employexs 
N.Y.—^National Protective Ass*n of 
Steam Pltters and Helpers v. Cum¬ 
mins, 63 N.E. 369, 370, 170 N.Y. 
315. 

Objeot Jnst and praiseworthy 

A perfectly legal strike may be 
inaugurated and maintained if the 
object is to better the condition of 
the workmen, and such an object is 
not only legitimate and lawful, but 
just and praiseworthy.—Longshore 
Printing & Pub. Co. v. Howell, 38 P. 
647, 652, 26 Or. 527, 46 Am.S.R. 

640, 28 A.L.R. 464. 

As Jnstifloation for concerted acUon 
Where a bona fide labor dispute ex- 
ists as to the condltions of employ- 
ment a strike is lawful, and justifica- 
tion exists for the concerted action. 
—^Motion Picture Projectionists Pro¬ 
tective Union, Local No. 473, v. Rial- 
to Theatre Co., 17 A.2d 836, 842, 25 
Del.Ch. 347. 

17. 111.—Kemp v. Division No, 241, 
Amalgamated Ass’n of Street and 
Electric Ry. Employ^s of America, 
99 N.E. 389, 394, 255 111. 213, Ann. 
Cas.l913D 347. 

N.J.—^New Jersey Painting Co. v. Lo¬ 
cal No. 26, 126 A. 399, 402. 96 N.J. 
Ea. 632, 47 A.L.R. 384. 

18- U.S.—^Arthur v. Oakes, C.C.A. 
Wis., 63 F. 310, 326, 11 C.C.A. 209. 
25 L.R.A. 414. 

Cal.—^Pierce v. Stablemen’s Union, 
Local No. 8,760, 103 P. 324, 327, 
166 Cal. 70. 

111.—^Kemp V. Division No. 241, Amal¬ 
gamated Ass'n of Street and Elec¬ 
tric Ry. Employ^s of America, 99 
N.E. 389, 394, 255 111. 213, Ann.Oas. 
1913D 347. 

Mass.—Stearns Lumber Co. v. Hew¬ 
lett, 157 N.E. 82, 87, 260 Mass. 45, 
52 A.L.R. 1125—^Baush Machine 
Tool Co- V. Hili, 120 N.E. 188, 231 


Mass. 30—Cornellier v. Haverhill 
Shoe Mfg. Ass*n, 109 N.E. 643, 645, 
221 Mass. 554, L.R.A.1916C 218— 

M. Steinert & Sons Co. v. Tagen, 
93 N.E. 584, 585, 207 Mass. 394, 
32 L.R.A.,N.S.. 879, Ann.Cas.l915B 
659—L. D. Willcutt & Sons Co. v. 
Bricklayers* Benevolent & Protec¬ 
tive Union No. 3, 85 N.E. 897, 899, 
200 Mass. 110, 23 L.R.A.,N.S., 1236. 

Minn.—Cray v. Buildlng Trades 
Council, 97 N.W. 663, 666. 91 Minn. 
171. 63 L.R.A. 753, 103 Am.S.R. 477, 

1 Ann.Cas. 172. 

N.J.—^New Jersey Painting Co. v. Lo¬ 
cal No. 26, 126 A. 399, 402, 96 N.J. 
Eq. 632, 47 A.L.R. 384. 

N.Y.—^National Protective Ass’n of 
Steam Fitters and Helpers v. Cum- 
ming, 63 N.E. 369. 370, 170 N.Y. 
315. 

Or.—Longshore Printing & Pub. Co. 
V. Howell, 38 P. 547. 552, 26 Or. 527, 
46 Am.S.R. 640, 28 A.L.R. 464. 

Bight firmly establislied 
U.S.—Tri-City Central Trades Coun¬ 
cil V. American Steel Foundries. 
C.C.A.I11., 238 P. 728, 732. 

19. Cal.—^Pierce v. Stablemen’s Un¬ 
ion, Local No. 8,760, 103 P. 324, 
327, 156 Cal. 70. 

111.—Kemp V. Division No. 241, Amal¬ 
gamated Ass'n of Street and Elec¬ 
tric Ry. Employ^s of America, 99 

N. E. 389, 394, 255 111. 213, Ann.Cas. 
1913D 347. 

Mass.—Stearns Lumber Co. v. How- 
lett, 157 N.E. 82, 87, 260 Mass. 45, 
52 A.L.R. 1125—Cornellier v. Hav¬ 
erhill Shoe Mfg. Ass^n, 109 N.E. 
643, 645, 221 Mass. 554, L.R.A. 

1916C 218—M. Steinert & Sons Co. 
v. Tagen, 93 N.E. 584, 585, 207 Mass. 
394, 32 L.R.A.,N.S„ 879, Ann.Cas. 
1915B 659—L. D. Willcutt & Sons 
Co, V. Bricklayers* Benevolent & 
Protective Union No. 3, 85 N.E. 
897, 899, 200 Mass. 110, 23 L.R.A., 
N.S., 1236. 

N.Y.—^National Protective Ass'n of 
Steam Fitters and Helpers v. Cum- 
ming, 63 N.E. 369, 370, 170 N.Y. 
315. 

20. U.S.—^Arthur v. Oakes, C.C.A. 
Wis., 63 P, 310, 326, 11 C.C.A. 209, 
25 L.R.A. 414. 

Mass.—Walton Lunch Co. v, Kear- 
ney, 128 N.E. 429, 430, 236 Mass. 
310. 

Or.—Longshore Printing & Pub. Co. 
v. Howell, 38 P. 547. 552, 26 Or. 
527, 46 Am.S.R. 640, 28 A.L.R. 464. 


SngagemeiLt to disenss closed-shop 
agreement 

A strike because of an employer’s 
failing to keep an engagement to 
discuss a closed-shop agreement has 
been held to be legal.—Stearns Lum¬ 
ber Co. V. Howlett, 157 N.E. 82, 87, 
260 Mass. 45, 52 A.L.R. 1125. 

21. N.Y.—^National Protective Ass'n 
of Steam Fitters and Helpers v. 
Cumming, 63 N.E. 369, 370, 170 N.Y. 
315. 

22. U.S.—^Arthur v. Oakes, C.C.A. 
Wis., 63 F. 310, 326, 11 C.C.A. 209. 
25 L.R.A. 414. 

111.—^Kemp V. Division No. 241, Amal¬ 
gamated Ass’n of Street and Elec¬ 
tric Ry. Employ^s of America, 99 
N.E. 389, 255 111. 213, Ann.Cas. 
1913D 347. 

NY.—^National Protective Ass’n of 
Steam Fitters and Helpers v. Cum¬ 
ming. 63 N.E. 369, 370, 170 N.Y. 
315. 

Or.—^Longshore Printing & Pub. Co. 
V. Howell, 38 P. 547, 562. 26 Or. 
527, 46 Am.S.R. 640, 28 A.L.R. 464. 

Similarly ezpressed 

(1) A strike may be for any one 
or more specific conditlons which 
workers may deem for the improve- 
ment of their terms of employment. 
—^People on Complaint of Mandel v. 
Tepel, 3 N.Y.S.2d 779, 781. 

(2) Employees may strike for the 
purpose of protectlng and promoting 
their common welfare.—^SIcMichael v. 
Atlanta Envelope Co., 108 S.B. 226, 
230, 151 Ga. 776, 26 A.L.R. 149. 

(3) Any one or more of the multi- 
farious considerations which in good 
faith may be believed to tend toward 
the advancement of the employees.— 
Pierce v. Stablemen*s Union, Local 
No. 8,760, 103 P. 324, 327, 156 Cal. 
70. 

(4) Those who labor for wages 
have a right to strike in concert 
when the object of the strike is for 
their collective benefit.—^Robison v. 
Hotel & Restaurant Employees, Lo¬ 
cal No. 782, 207 P. 132, 134, 135, 35 
Idaho 418. 

23. Cal.—Pierce v. Stablemen's Un¬ 
ion, Local No. 8,760, 103 P. 324, 327, 
166 Cal. 70. 

24. Cal,—^Pierce v. Stablemen*s Un¬ 
ion, Local No. 8,760, supra. 
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ployee felt to liave been wrongfully discliarged,25 
and strikes for other purposes have been held to be 
legal.26 

It is equally well recognized tbat a strike is 
illegal if its purpose is to gratify malice,^? or to 
barm or inflict injury on otbers,28 or to injure a 
person in bis business^s wbere tbe strike results 
in no pecuniary benefit to tbe strikers^^O and tbus 
a strike, if not in self-interest, but for tbe sole 
purpose of injuring tbe employer, may be a malicious 
tort.3i Strikes for otber purposes bave been beld 
to be illegal,32 sueh as strikes to enforce tbe pay- 
ment of a clami,33 and strikes to destroy interstate 
commerce and create public opinion hostile to a 
govemmental board;34 and a strike is illegal if it 
is tbe resuit of an agreement depriving tbose en- 
gaged in it of tbeir liberty of action.25 


A strike to compel tbe employment of a larger 
number of workers tban tbe employer desires bas 
been beld to be illegal, 3 6 and it bas been said tbat 
it is not a lawful labor objective for a union to 
insist tbat machinery be discarded in order tbat 
manual labor may take its place, and tbus secure 
additional opportunity of employment,37 but it 
bas also been said tbat, individually and colleetively, 
tbe members of any union may at any time refuse 
to Work because macbineiy is employed, or for any 
otber reason, and may strike in so doing.38 

A strike is botb unlawful and criminal if its pur¬ 
pose is to destroy tbe property of anotber, or to 
deprive anotber of bis liberty or property witbout 
just cause,32 and a strike is criminal if it be part 
of a combination for tbe purpose of injuring or 
molesting eitber masters or men.40 


25. 111.—^Kemp v. Division No. 241. 
Amalgamated Ass’n of Street and 
Electrio Ry. Employds of America, 
99 N.E. 389, 895, 255 111. 213, Ann. 
Cas.l913B 347, 

N.T.—National Pro tecti ve Ass*n of 
Steam Fitters & Helpers v. Cum- 
mlngr, 63 N.E. 369, 370, 170 N.Y. 
315. 

26 . StriJces beld to 1)0 lesral 

<1) A strike to force the discharge 
of an employee’s helper, on the 
ground that there was not enough 
Work to go around.—Stearns Lumber 
Co. V. Hewlett, 157 N.E. 82. 87, 
260 Mass. 45, 52 A.L,R. 1125—Mina- 
sian V. Osborne. 96 N.E. 1036, 1037, 
210 Mass. 250. 37 L.R.A.,N.S., 179, 
Ann,Cas.l912C 1299. 

(2) A strike by bricklayers and 
masons to get the work of pointing. 
—Pickett V. Walsh, 78 N.E. 753, 758, 
192 Mass. 572, 6 L.R.A..N.S., 1067. 
116 Am.S.R. 272, 7 Anii.Cas. 638. 

(3) Where the employer, although 
willing to gnrant the reouested In- 
crease In wages, was unwilling to 
make the arrangement as to wages 
through the union or its representa- 
tives. and the employees were unwill¬ 
ing to make such agreement except 
through the union or its representa- 
tives, a strike called by the em¬ 
ployees to enforce their demands was 
legal.—Cornellier v. Haverhill Shoe 
Mfg. Ass^n, 109 N.E. 643, 646, 221 
Mass. 554, L.R.A.1916C 218. 

27. N.T.—Bossert v. Dhuy, 117 N.B. 

682, 583, 221 N.Y. 342, Ann.Cas. 
1918D 661—^National Protective 

Ass’n of Steam Fitters and Help¬ 
ers V. Cumming, 63 N.E. 369, 170 
N.Y. 316—Wllson & Adams v. 
Pearce, 237 N.Y.S. 601, 608, 135 
Misc. 426—^Maisel v. Sigman, 205 
NT.S. 807, 813, 814, 123 Misc. 714. 


28. N.Y.—Bossert v. Dhuy, 117 N.B. i 

582, 583, 221 N.Y. 342, Ann.Cas. 
1918D 661—^National Protective 

Ass*n of Steam Fitters and Help¬ 
ers v. Cumming, 63 N.E. 369, 170 
N.Y. 316—Wilson & Adams v. 
Pearce. 237 N.Y.S. 601, 608, 135 
Misc. 426. 

29. Del—Sarres v. Nouris, 138 A. 
607, 610, 15 Del,Ch. 391. 

Or.—^Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators* Protective Union, Local 
No. 169, 12 P.2d 336, 337, 140 Or. 

35. 

30- Or.—Moreland Theatres Corpora¬ 
tion V. Portland Moving Picture 
Mach. Operators’ Protective Union. 
Local No. 159. 12 P.2d 335, 337, 140 
Or. 36. 

31. U.S.—^Blrmlngham Trust & Sav- 
Ings Co. V. Atlanta, B. & A. Ry. 
Co., D.C.Ga., 271 F. 743, 745. 

32. Strikes held to he for an iUeffal 
pnrpose 

(1) A strike to secure the discharge 
of foremen because some workmen 
had personal objections to, and a dis- 
like for, them.—^De Minico v. Cralg, 
94 NE. 317, 319, 207 Mass. 693, 42 
L.R.A.,NS.. 1048. 

(2) A strike to compel the employ¬ 
ment. of union foremen.—Stearns 
Lumber Co. v. Howlett. 167 N.E. 82. 
91, 260 Mass. 4.5, 62 A.L.R. 1125. 

(3) A strike because the employer 
refused to buy only union-made ma- 
terials, where there was no voluntary 
agreement between the employer and 
the union to do so.—Stearns Lumber 
Co. V. Hewlett, 167 NB. 82, 89, 260 
Mass. 45. 52 A.L.R. 1125. 

33. U.S.—^Dorchy v. State of Kansas, 
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Kan.. 47 S.Ct 86, 87, 272 U.S. 306, 
71 L.Ed. 248. 

Wis.—^International Union, U. A. W. 
A. A. F. of L. of Local 232 v. Wis- 
consin Employment Relations 
Board. 27 NW.2d 875, 881, 250 
Wis. 650. 

To enforce payment of a stale de- 

yna.tifl 

A strike to collect a stale demand 
due to a fellow member of the union 
who was formerly employed in the 
buslness is not a permissible pur¬ 
pose for a strike.—^Dorchy v. State 
of Kansas, Kan., 47 S.Ct. 86, 87, 272 
U.S. 306, 71 L.Ed. 248. 

34. U.S.—U. S. v. Railway Em¬ 
ployees’ Dept. of A. F. of L., D.C. 
111., 290 F. 978, 982. 

35. U.S.—Arthur v. Oakes. C.C.A. 
Wis., 63 F. 310, 326, 11 C.C.A. 209. 
25 L.R.A. 414. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell, 38 P. 547, 552, 26 Or. 527. 
46 Am.S.R. 640, 28 A.L.R. 464. 

36. Mass.—Stearns Lumber Co. v. 
Howlett. 157 N.E. 82, 87, 260 Mass. 
46, 52 A.L.R. 1125. 

37. N.Y.—Opera on Tour v. Weber, 
34 NE.2d 349, 353, 285 NY. S4S, 
136 A.L.R. 267. 

38. N.Y.—Opera on Tour v. Weber, 
supra. 

39. Conn.—State v. Stockford, 68 A. 
769, 772, 77 Conn. 227, 107 Am.S.R. 
28. 

40. U.S.—Arthur v. Oakes, C.C.A. 
Wis., 63 P. 310, 326, 11 C.C.A. 209, 
25 L.R.A. 414. 

Or.—^Longshore Prlnting & Pub. Co. 
V. Howell, 38 P. 647, 652, 26 Or. 
527. 46 Am.S.R. 640, 28 A.L.R. 464. 
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It has been said that the conrts are hopelessly 
divided as to whether a strike to unionize a shop 
or, in pnrsuance thereof, to compel the diseharge 
o£ a nonnnion employee is legal or illegal,^! and 
that there is a decided conflict between courts in 
different jurisdictions as well as between courts in 
the same jurisdiction.^^ There are statements to 
the effeet that strikes for the purpose of unioniza- 
tion^S or to force the diseharge of nonnnion men^^ 
are illegal; and that a strike for a closed shop is 
a strike for an unlawful purpose,^5 and lacks a 
legitimate aiin.46 On the other hand, there are 
statements to the effeet that a strike for a union or 
closed shop,47 or to unionize an entire trade, busi- 
ness, or indu3try,48 or to increase the number of 
members of a union,4 8 or to foree the diseharge of 
nonnnion men^o is legal, and it has been said that 
the weight of authority in this eountry is that a 
primaiy strike for a closed shop is not per se un- 
lawful.®^ 


A position somewhat between the two extremes 
is that a strike for a closed shop is prima facie un¬ 
lawful, but it may be justified by showing that it 
was inaugurated to advanee the material interests 
of the union.52 The apparent conflict as to the 
legality or illegality of the strike to secure a closed 
or Union shop results to some extent from the 
fact that certain contracts for the closed or union 
shop are illegal, either because of being contrary 
to public policy, or because of being monopolistie, 
or because of being contrary to statute, while such 
contracts as do not violate public policy, or are not 
monopolistie, or are not contrary to statute, are 
legal. Such contracts are treated, from the stand- 
point of public policy, in Contracts § 267, from the 
monopoly standpoint in Monopolies § SO, and, from 
the statutory standpoint, in Master and Servant § 
28 (40). 

Whether the purpose for which a strike is in- 
stituted is or is not a legal justifleation for the 


41. Me.—^Kelth Theatre v. Vachon, 
187 A. 692, 696, 134 Me. 392. 

42. Del.—Sarros v. Nourls, 138 A. 
607, 610, 15 Del.Ch. 391. 

43. U.S.—^Hitchman Coal & Coke Co. 
V. Mitchell, W.Va., 38 S.Ct. 66, 75, 
245 U.S. 229, 62 L-Ed. 260, L.R.A. 
1918C 487, Ann.Cas.l918B 461. 

Mass.—^Baush Machine Tool Co. v. 
Hili, 120 N.E. 188, 231 Mass. 30. 

To secure recogultion of Tmlon 
Mass.—Stearns Lumber Co. v, Hew¬ 
lett, 167 N.E. 82, 87, 260 Mass. 45, 
62 A.L.R. 1125. 

44. Mass.—Stearns Lumber Co. v. 
Hewlett, 157 N.E. 82, 87, 260 Mass. 
45, 62 A.L.R. 1125. 

N.J.—Lehigrh Structural S. Co. v. At¬ 
lantic Smeltinff & R. Works, 111 A. 
376, 378, 92 N.J.Eq. 131. 

45. Mass.—^Pashioncraft v. Halpern, 
48 N.E.2d 1, 3, 313 Mass. 386— 
Stearns Lumber Co. v. Hewlett, 157 
N.E. 82, 87, 260 Mass. 45, 62 A.L.R. 
1125—Cornellier v. Haverhill Shoe 
Mfff. Ass’n, 109 N.E. 643, 646, 221 
Mass. 664, L.R.A.1916C 218. 

N.J.—^Pour Plating* Co. v. Mako, 194 
A. 63, 66, 122 N.J.Eq. 298—J. Licht- 
man & Sons v. Leather Workers* 
Industrlal Union, 169 A. 498, 600, 
114 N.J.Eq. 696—Elkind & Sons v. 
Retail Clerks* International Protec- 
tive Ass’n, 169 A. 494, 496, 114 N.J. 
Eq. 586—^Lehigh Structural S. Co. 
V. Atlantic Smelting & R. Works, 
111 A. 376, 378, 92 N.J.Eq. 131. 

S lTTTllar ly expressed 

"And it seems strange that at this 
late day it should be necessary to 


repeat that a strike that has for Its 
object the ‘closed shop* is unlawful.** 
—Four Plating Co. v. Mako, 194 A. 
53, 57, 122 N.J.Eq. 298—^International 
Ticket Co. v. Wendrich. 193 A. 808, 
810, 122 N.J.Eq. 222. 

Batiouale of decisios. 

Whatever advantage might in gen- 
eral accrue to trade unionism by the 
acquisition of a closed shop arrange- 
ment with an employer, there is not 
sufficient relationship between the 
aim sought and the self interest of 
the strikers to Justify the intentlonal 
Infliction of harm on another.—^Fash- 
loncraft v. Halpern, 48 N.E.2d 1, 3, 
313 Mass. 386. 

46. Del.—Sarros v. Nourls, 138 A 
607, 610, 16 Del.Ch. 391. 

47. N.Y.—^People, on Complalnt of 
Mandel v. Tepel, 3 N.Y.S.2d 779, 780 
—^Rosenwasser Bros. v. Pepper, 172 
N.Y.S. 310, 312, 104 Misc. 467. 

Similarly expressed 

*Tf the securing of the closed shop 
is deemed by the members of a labor 
union of the utmost importance and 
necessary for the preservation of 
their organization, through which, 
alone, they have been enabled to se¬ 
cure better wages and better working 
conditione, and If to secure that is 
the primary object of the threat to 
strike, even though in the successful 
prosecution of the object of the com- 
bination, injury may resuit inciden- 
tally to nonunlon men through the 
loss of their positione, that object 
does not become unlawful.**—Kemp 
y. Di Vision No. 241, Amalgamated 

533 


Ass’n of Street and Electric Ry. Em- 
ploy4s of America, 99 N.E. 389, 394, 
255 111. 213, Ann.Cas.l913D 347. 

48. N.Y.—Mays Furs and Ready to 
Wear v. Bauer, 26 N.B.2d 279, 283, 
282 N.Y. 331—^Herzog v. Cline, 227 
N.Y.S. 462, 464, 465, 131 Misc. 816. 

49. N.Y.—Herzog v. Cline, supra. 

60. N.Y.—^National Protective Ass’n 
of Steam Fitters & Helpers v. Cum- 
ming, 63 N.E. 369, 370, 170 N.Y. 
315—^Maisel v. Sigman, 206 N.Y. 
S. 807, 817, 123 Misc. 714. 

Diotatiiig* terms of employxuent 
“Union workmen who inform their 
employer that they will strike if he 
refuses to diseharge all non-union 
workmen in his employ are acting 
within their absolute right, and in 
fact are merely dictating the terms 
on which they will be employed.*’ 
111.—^Kemp V. Division No. 241, Amal¬ 
gamated Ass*n of Street and Elec¬ 
tric Ry. Employ6s of America, 99 
N.E. 389, 396, 255 111. 213, Ann.Cas. 
1913D 347. 

N.J.—^Pour Plating Co. v. Mako, 194 
A. 63, 66, 122 N.J.Eq. 298—Jersey 
City Printing Co. v. Cassidy, 63 A 
230, 231, 232, 63 N.J.Eq. 759. 

51. N.J.—^Kingston Trap Rock Co. v. 
International Union of Operating 
Engineers, 19 A2d 661, 664, 129 N. 
J.Eq. 670. 

52. N.H.—White Mt. Freezer Co. y. 
Murphy, 101 A 357. 361, 78 N.H. 
398. 

N.J.—Four Plating Co. v. Mako, 194 
1 A 63, 66, 67, 122 N.J.Eq. 298. 
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strike is a qnestion of law to be decided by the 
<iOTirt.^3 Iu order to be a legal strike it is neees- 
sary tbat the strikers should bave acted in good 
faith in striking for a pnrpose whicb the courts hold 
to ha ve been a legal pnrpose for a strike,5 4 but it 
is not neeessary that they should have been in the 
right in instituting a strike for sueh a purpose.^S 
On the other hand, a strike is not a strike for a 
legal pnrpose becanse the strikers stmek in good 
faith for a pnrpose which they thonght was a suffi¬ 
cient justifieation for the strike.®® 

It has been said that a strike does not need to be 
jnstified,®'^ and whenever a strike is declared the 
employees are not reqnired to justify it on the 
gronnd that the object of the strike falis within 
any particular category of the permissible canses.®® 
Rather, it devolves on those who attaek the validity 
of a strike to prove that it comes within an express 
exception to the general light of workers to strike.®® 

-^As Dependent on Means and Methods Employed. 

One of the factors which determines the legality or 
illegality of a strike is the means employed in 


carrjing it on, as stated supra p 529 note 4, and 
if a strike is for a lawful pnrpose, as discussed in 
the previous subdivision, it will be lawfnl if con- 
ducted without violence or intimidation.®® The right 
to strike includes the right to use ali lawfnl and 
pcaeeable means in support of the strike®^ and for 
the attainment of the lawfnl objects thereof,®^ and 
to indnee, by such means, present and expectant em¬ 
ployees to join the ranks of the strikers,®^ and the 
means employed are lawful if peaeeable and devoid 
of the elements of intimidation and obstruction,®-^ 
and thus a peaeeable and orderly strike is not in 
violation of law,®® 

On the other hand, labor may not, in eondneting 
a strike, resort to violence and other nnlawfnl eon- 
duct,®® since the right to strike does not mean the 
right to strike with clubs, stones, or other weap- 
ons,®*^ and the use of illegal means in aid of a 
lawful strike is a wrong for which the law affords a 
remedy.®® Thus a strike remains lawful only as 
long as the means employed are lawful,®® and a 
strike is nnlawfnl when nnlawfnl means are used 
to uphold or maintain it.*^® In general, the means 


53. Me.—Keith Theatre v. Vachon, 
187 A. 692, 694, 134 Me. 392. 

Mass.—^Minasian v. Oaborne, 96 N.E. 
1036, 1037, 210 Mass. 250, 37 L.R. 
A.,N.S., 179, Ann.Cas.l912C 1299— 
De Mlnico v. Craigr, 94 N.E. 317, 
319, 207 Mass. 593. 42 L.R.A.,N.S., 
1048. 

Question of law 

The question whether any particu¬ 
lar strike Is lawful Is a question of 
law.—Cornelller v. Haverhlll Shoe 
Mfgr. Ass'n, 109 N.E. 643, 645, 221 
Mass. 554, L.R.A.1916C 218—^Burnham 
V. Dowd, 104 N.E. 841, 843, 217 Mass. 
351, 51 L.R.A..N.S., 778. 

54. Me.—^Keith Theatre r. Vachon, 
187 A. 692, 694, 134 Me. 392. 

Mass.—De Minlco v. Craigr, 94 N.E. 
317, 319, 207 Mass. 593, 42 L..R.A., 
N.S., 1048. 

55. Mass.—^De Mlnico v. Craigr, su¬ 
pra. 

56. Mass.—^De Mlnico v, Craigr, su¬ 
pra. 

57. N.T.—Albro J. Newton Co. v. 
Brickson, 126 N.T.S. 949, 951, 70 
Misc. 291. 

58. N.T.—Maisel v. Slgman, 205 N.T. 
S. 807, 814, 123 Mlsc. 714. 

59. N.T.—Maisel v. Slgman, supra. 

60. U.S.—^Birmingham Trust & Sav- 
ings Co, V. Atlanta, B. & A. Ry. 
Co.. D.C.Ga., 271 F. 743, 745. 

N.J.—^Restful Sllpper Co. v. United 


Shoe & Leather Union, 174 A. 643, 
546, 116 N.J.Eq. 521. 

61, Ga.—^McMicheal v. Atlanta En- 
velope Co., 108 S.E. 226, 230, 161 
Ga. 776, 26 A.L.R. 149. 

N.J.—^International Tlcket Co. v. 
Wendrich, 193 A. 808. 813, 122 N. 
J.Eq. 222. 

3EUglLt to puhllcize strike 

(1) When employees have lawfully 
gone on strike they have the right to 
glve notice of the strike, as a matter 
of news, or to anyone Interested 
thereln.—Greenfleld v. Central Labor 
Councll, 192 P. 783, 789, 104 Or. 236. 

(2) The striking employees have a 
right to acquaint the public with the 
fact of the existence of the strike 
and the causes thereof, and to appeal 
for sympathetic aid by a request to 
withhold patronage.—^Robison v. Ho- 
tel & Restaurant Employees, Local 
No. 782, 207 P. 132, 135, 35 Idaho 418. 

62. N.J.—^International Tlcket Co. v. 
Wendrich, 193 A. 808, 813, 122 N.J. 
Eq. 222. 

63- Conn.—Levy & Devaney v. Inter¬ 
national Pocketbook Workers* Un¬ 
ion, 158 A. 796, 796, 114 Conn. 819. 
N.J.—^Restful Sllpper Co. v. United 
Shoe & Leather Union, 174 A. 643, 
646, 116 N,J.Eq. 521. 

Bule longr recognized in. New Jersey 
N.J.—^Bayonne Textile Corp. v. Amer¬ 
ican Federation of Silk Workers, 
172 A. 661, 669, 116 N.J.Eq. 146. 
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64. N.J.—Bayonne Textile Corp. v. 
American Federation of Silk W^ork- 
ers, supra. 

65- 111.—^Kemp v. Division No. 241, 
Amalgamated Ass'n of Street and 
Electric Ry. Employ§s of America, 
99 N.E. 389, 395, 255 111. 213, Ann. 
Cas.l913D 347. 

N.T.—^Bossert v. Dhuy, 117 N.E. 582, 
583, 221 N.T. 342, Ann.Cas.l918D 
661—^National Pro tecti ve Ass’n of 
Steam Fitters & Helpers v. Cum- 
mlng, 63 N.E. 369, 170 N.T. 315— 
Wllson & Adams v. Pearce, 237 N. 
T.S. 601, 608. 

66. 111.—^Kemp v. Division No. 241, 
Amalgamated Ass*n of Street and 
Electric Ry. Employds of America, 
99 N.E. 389, 393, 265 111. 213, Ann. 
Cas.l913D 347. 

67. N.J.—^International Tlcket Co. v. 
Wendrich, 193 A. 808, 813, 122 N.J. 
Eq. 222. 

68. Idaho.—^Robison v. Hotel & Res¬ 
taurant Employees, Local No. 782, 
207 P. 132, 136, 35 Idaho 418. 

69. Pa.—Jefferson & Indiana Coal 
Co. V. Marks, 134 A. 430, 432, 287 
Pa. 171, 47 A.L.R. 745. 

70. N.J.—International Ticket Co. v. 
Wendrich, 193 A. 808, 813, 122 N.J. 
Eq. 222. 

N.T.—Michaels v. Hillman, 183 N.T. 

S. 195, 203, 112 Misc. 395. 

Or.—Longshore Printing & Pub. Co. 
V. Howell, 38 P. 647, 552, 26 Or. 
627, 46 Am.S.R. 640, 28 A.L.R. 464. 
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«mployed must be free from falsehood, libel, or def¬ 
amatiori, and froni physical violence, coercion, or 
moral intimidation,^! and if sueh means are em- 
ployed to carry on a strike, the strike is illegal,^^ 
at least until those illegal acts are discontmued.'^^ 
However, if the pui^pose of a strike is lawful, but 
nnlawfiil means are used to effectuate it, sueh means 
•cannot be made to reach baek and taint the purpose 
itself with unlawfulness, and thus render unlawful 
ali acts done in its furtherance.*^^ 

At one time pieketing was deemed to be an illegal 
means of conducting a strike,and strikes have 
been held to be illegal when aceompanied by unlaw- 
ful pieketing,*^® but pieketing, when properly con- 
•ducted, is no longer regarded as unlawful per se,» 
and is eonsidered to be a legitimate method strikers 
have a right to employ to notify the public of the 


existenee of a strike as stated in the definition 
Picket; Pieketing 70 C.J.S, pages 1049-1057. 

Although it has been said that, after striking, em- 
ployees may engage in a boycott,^? the sympathetic 
strike, whieh is otherwise known as a boycott, as 
stated infra p 545 note 6, is generally held to be 
illegalJS 

-^Incidental Results as Affecting Legality. While 

it is well reeognized that a strike is illegal if its 
purpose is to gratify malice, or harm or inflict in- 
jury on others, or injure a person in his business, 
as stated supra p 532 notes 27-29, a strike is not 
rendered unlawful because it incidentally results 
in injury to others,*^9 or hampers the employer*® 
and seriously interferes with the free and unre- 
stained eontrol and operation of his business, or 


:Slmllarly ezpressed 

“The usefulness and value of labor 
•organizatlons Is fully reeognized, 
Their efforts to better the condition 
labor have been remarkably effec¬ 
tive, beneficial to labor, and of great 
value to society and the state. They 
may use any lawful means to ac- 
Gomplish these ends. Capital and la¬ 
bor unite in production, and between 
■them must be divided the fruits of 
“their jolnt efforts, Each is desirous 
'Of increasing its own share, and thls 
is necessarily at the expense of the 
•other. BYom this results an economic 
warfare. The forces are marshaled 
against each other—capital in corpo- 
rations managed by directors and la- 
■bor in Unions managed by counclls. 
‘This struggle often creates waste 
.and imposes hardships on the rest of 
-the people; but sueh things socie- 
'ty endures as the price of individu- 
.allsm. Fortunately the warfare is 
.subject to municipal law, and so- 
■clety Is strong enough to Impose its 
terms on the coznbatants. Certain 
methods and weapons the law per- 
mits. Others it prohibits. It permits 
the strike on the one side and the 
lockout on the other. But each 
•combatant must respect the rlghts 
•of the other guaranteed by our Con- 
stitutlon. Among these are life, lib- 
erty, and property. Violence against 
persons and tangible property will 
'not be permitted. Neither will at- 
^acks on intangible property rights, 
like business, good will, or trade, be 
permitted. One Cardinal princlple 
'must be borne in mlnd, that any ele-, 
ment of lllegality essential to a 
scheme or combination makes the 
whole illegal. This prlnciple the de- 
fendants have overlooked. They have 
^ound a lawful means, viz., strikes, 
.-and an ultimate lawful end, viz., the 


improvernent of labor; but they have 
forgotten that the very tuming point 
in their scheme, and whieh alone 
makes it effective, is the coercion of 
plalntiff by injuring property rights. 
This is exactly what the defendants 
intended, it is what they have done, 
and it is unlawful.”—Albro J. New- 
ton Co. V. Erickson, 126 N.T.S. 949, 
953. 954, 70 Mlsc. 291. 

71. Idaho.—^Bobison v. Hotel & Res¬ 
taurant Employees, Local No. 782, 
207 P. 132, 135, 35 Idaho 418. 

Threats, Intlxuidation, and violence 
N.J.—International Ticket Co. v. 
Wendrich, 193 A, 808. 813, 122 N. 
J.Eq. 222. 

Thxeats, Intixoldaiion, and annoyance 
Mass.—^Rlce, Barton & Pales Machine 
& Iron Co. V. Willard, 136 N.E. 629, 
632, 242 Mass. 566. 

ULtlmldation withont foroe or physL- 
cal violence 

(1) "The well-considered authori- 
ties all hold that the conduct of a 
strike may be sueh as to constitute 
intlmidation, though there is no use 
of force or physical violence.”—^Levy 
& Devaney v. International Pocket- 
book Workers* Union, 158 A. 795, 796, 
114 Conn, 319. 

(2) “When the acts of strikers, al¬ 
though unaccompanied by violence 
or threats, are sueh an annoyance to 
others as to amount to coercion or 
intlmidation, they are unlawful.”— 
Penske Bros. v. Upholsterers* Union, 
193 N.E. 112, 117, 358 111. 239, 97 
A.L.R. 1318. 

72. N.J.—^International Ticket Co. v. 
Wendrich, 193 A. 808, 813, 122 N.J. 
Eq. 222. 

73. N.J.—^International Ticket Co. v. 
Wendrich, supra. 


74. U.S.—^Tri-Clty Central Trades 
Council v. American Steel Foun- 
dries, C.C.A.I11.. 238 F. 728, 732. 

75. Mass.—Simon v. Schwachman, 18 
N.E.2d 1, 4, 301 Mass. 573. 

76. Mass.—Rice, Barton & Pales Ma¬ 
chine & Iron Co. V. Willard, 136 
N.E. 629, 632, 242 Mass. 566. 

77. Cal.—^Plerce v. Stablemen^s Un¬ 
ion, Local No. 8,760, 103 P. 324, 327, 
156 Cal. 70. 

78. Mass.—Stearns Lumber Co. v. 
Hewlett, 157 N.B. 82, 91, 260 Mass. 
45, 52 A.L.R. 1125. 

SimUarly ezpressed 

‘Tn our opinion organized labor*s 
right of coercion and compulsion is 
limited to strikes on persons with 
whom the organizatlon has a trade 
dispute; or to put it in another way, 
we are of opinion that a strike on A., 
with whom the striker has no trade 
dispute, to compel A. to force B. to 
yield to the striker's demands, is an 
unjustiflable interference with the 
right of A. to pursue his calling as 
he thinks best.”—^Plckett v. Walsh, 
78 N.E. 753, 760, 192 Mass. 672, 6 
L.R.A.,N.S., 1067, 116 Am.S.R. 272, 
7 Ann.Cas. 638. 

79- m.—Kemp v. Division No. 241, 
Amalgamated Ass'n of Street and 
Electric Ry. Employ4s of America, 
99 N.E. 389, 397, 255 111. 213, Ann. 
Cas.l913D 347. 

Minn.—Cray v. Buildlng Trades 
Council, 97 N.W. 663, 666, 91 Minn. 
171, 63 L.R.A. 753, 103 Am.S.R. 477, 
1 Ann.Cas. 172. 

80. Me.—^Keith Theatre v. Vach(mt 
187 A. 692, 695, 134 Me. 392. 

81. U.S.—Tri-City Central Trad& 
Council V. American Steel Fouuh 

^ dries, C.C.A.I11., 238 P. 728, 73i' 
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resTilts in some injnry to the employer^s biisiness,^^ 
and a strike is not unlawful even though its effeet 
is to eause finaneial loss to the employer,^® and it 
has been said that the right of employees to strike 
does not infringe any right of the employer.^^ 

The right to strike carxies with it by implication 
the right to interfere with the einployer’s business 
to a certain extent,85 since the right to persuade 
prospective employees by legitimate aigument must 
of necessity interfere with the employer^s business, 
and, where labor is essential to the successful opera- 
tion of a business, any interference with that labor 
is an interference with the employer^s business.*® 
Whether the interference with the employer^s busi- 
uess is lawful or unlawful depends on the facts in 
eaeh case,* 7 and if the coneerted aetion which is 
one of the characteristics of a strike is justified 
there is no liability for the resulting intentional 


harm,** and it has been said that this is a change 
of philosophy, and for this change courts, not leg- 
islatures, are the more responsible.** 

Characteristics, Elements, or Ingredients of Strike. 
There are a number of outstanding characteristics 
of a strike, as that term is employed in modem 
times,*® and these characteristics are considered in 
the following siibdivisions. 

i 

-^Employer-Employee Relationship. 

Existence of relationship, One of the outstanding 
characteristics,*^ or essential ingredients** of a 
strike as that term is employed in modem times*^ 
is that there exist an established employer-employee 
relationship between the strikers and the person or 
persons against whom the strike is direeted,*^ and 
that in the absence of such a relationship there can 
be no strike,*® and it is not a strike for workmen 


Or.—Greenfield v. Central Labor 
Councll, 192 P. 783, 788, 104 Or. 
236. 

Jii8tilicatio& for injury 

“The rl&ht to carry on business— 
be it called liberty or property—^has 
value. To Interfere with this right 
without just cause is unlawful. The 
fact that the Injury was inflicted by 
a strike is sometimes a Justihcation." 
U.S.—^Dorchy v. State of Kansas, 
Kan,. 47 S.Ct. 86, 87, 272 U.S. 306, 
71 LuEd. 248. 

Or.—^Moreland Theatres Corporation 
V. Portland Moving Picture Mach, 
Operators* Protective Union, Local 
No. 152, 12 P.2d 333, 337, 140 Or. 
35. 

82. N.T.-—Herzog v. Cline, 227 N.T. 
S. 462, 464, 465, 131 Misc. 816. 

83. Me.—^Keith Theatre v. Vachon, 
187 A. 692, 695, 134 Mo. 392. 

84. U.S.—Senn v. Tile Layers Pro¬ 
tective Union, Local No. 5, Wis., 
67 S.Ct. 867, 867, 801 U.S. 468, 81 
L.Ed. 1229. 

85. U.S.—Tri-Clty Central Trades 

Councll V. American Steel Poun- 

dries, C.C.AI11., 238 P. 728, 733. 

Or,—Grreenfield v, Central Labor 
Councll, 192 P. 783, 788, 104 Or. 
236. 

86. U.S.—^Tri-City Central Trades 

Council V. American Steel Poun- 

dries, C.C.AIll., 238 F. 728, 733, 

Or.—G-reenfleld v. Central Labor 
Councll, 192 P. 783, 788, 104 Or. 

236. 

87. U.S.—Tri-City Central Trades 

Council V. American Steel Foun- 

drles, C.aA.Ill„ 238 P. 728, 733. 


Or.—Greenfield v. Central Labor 
Councll, 192 P. 783, 788. 104 Or. 
236. 

Simllarly ezpressed 

“To justlfy Interference with the 
rights of others the strikers must 
in good faith strike for a purpose 
which the court decides to be a legal 
Justification for such interference." 
Me.—^Keith Theatre v. Vachon, 187 | 
A. 692, 694, 134 Me. 392. 

Mass.—^De Mlnico v. Craig, 94 N.E. 
317, 319. 207 Mass. 593, 42 L.R,A, 
N.S., 1048. 

88. Del.—^Motioa Picture Machine 
Projectlonlsts Protective Union, 
Local No. 473, v. Kialto Theatre 
Co., 17 A2d 836, 840, 25 Del.Ch. 
847. 

89. Del.—^Motion Picture Machine 
Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre 
Co., supra. 

90. Fla.—State ex rei. Frazler v. 
Coleman, 23 So.2d 477, 479, 166 Fla. 
413. 

Similarly expxessed 

(1) Running through many of the 
deflnitions of the word “strike" are 
two controlling ideas.—^Parmers' 
Loan & Trust Co. v. Northern Pac, 
R. Co., C.C.Wis.. 60 P. 803, 819, 25 
L.R.A 414. 

(2) Every definition of the word 
“strike" contains two essential in¬ 
gredients.—The Point Reyes, C.C.A. 
La., 110 P.2d 608, 609. 

(3) “A strike possesses at least 
four ingredients other than the sus- 
pended employer-employee relation¬ 
ship which has been mentioned."— 
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Sandoval v. Industrial Commission, 
130 P.2d 930, 935, 110 Colo. 108. 

91. Pia.—State ex rei. Prazier v. 
Coleman, 23 So.2d 477, 478, 479, 156 
Fla. 413. 

92. U.S.—The Point Reyes, C.C.A. 
La., 110 F.2d 608, 609. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 935, 110 Colo. 
108. 

93. Pia.—State ex rei. Prazier v. 
Coleman, 23 So.2d 477, 479, 156 Pia. 
413. 

94- U.S.—^The Point Reyes, C.C.A. 

La., 110 F.2d 608, 609. 

Fla.—State ex rei. Prazier v. Cole¬ 
man, 23 So.2d 477, 479, 156 Fla. 413. 
Ohio.—Sammons v. Hotel & Restau¬ 
rant Emp. Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 303. 

Belationship essential 
“It will be notlced In all these 
definitlons, and in every definition of 
a strike that can be obtalned, that a 
strike only results where there is the 
relation of employer and employ4; 
that is, a strike can only be said to 
exist where there is a trade dispute 
between the employer and his work¬ 
men. This relation is the essential 
basis of the legal right to maintain 
and enforce a strike. A strike can 
not be said to exist where the rela¬ 
tion of employer and employ4s did 
not exist"—^Park v. Locals Nos. 106,. 
107, 108, & 167 of Hotel & Restau¬ 
rant Employees Int Alliance, 22 Ohio 
N.P.,N,S., 257, 274. 

95. Colo.—Sandoval v. Industrial 

Commission, 130 P.2d 930, 935, 110^ 
Colo. 108. 

1 Fla. — State ex rei. Prazier v. Cole- 
1 man, 23 So.2d 477. 479, 156 Fla. 413. 
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to refuse to enter into the employment of a par- 
ticular employer.^® 

While it has been said that all the recognized 
dednitions of an industrial strike conhne it to the 
concerted action by the employees of the particular 
employer against whom it is aimed, that is, between 
the individuals who are under present contract of 
employment with a particular employer and sueh 
employer, and to no one outside of such class,^? there 
is, however, some differenee of opinion as to whether 
the right to strike against an employer is a right 
which is restricted to the employees of such employ- 
er.^* In some juiisdictions, under the common 
law,93 the right to strike is deemed to be the right 
of the employees only,l and labor unions and other 
persons assisting striking employees do so only in 
the right, and for the benefit, of those employees,^ 
and it is only where a trade union itself has con- 
traetual relations with an employer, as by an agree- 
ment for a closed shop, that the union may take 
coercive action in its own right.3 In other jurisdic¬ 
tione a strike may be maintained against an employ¬ 
er by persons who, although not employed by such 
employer, are employed in the same trade or busi- 
ness> 


Continuance of relationship. It is an ingredient 
of a strike that there exist an intention on the part 
of the employees to retum to work when their aims 
are accomplished,^ and it is also an ingredient of a 
strike that there exist an intention on the part of 
the employer to reemploy the same men or men of 
a similar class when the demands are acceded to, or 
withdrawn, or otherwise adjusted.® The employees 
who remain to take part in the strike do so that 
they may be ready to go to work again on terms to 
which they shall agree, and the employer remains 
ready to take them back on terms to which he shall 
agree.7 Thus a strike does not completely termi¬ 
nate the employer-employee relationship,* and is 
not a bona fide dissolution of contractual relations,® 
and ordinarily is not intended by those engaged in 
it to be a complete severance of the relationship.t® 

During a strike the employer-employee relation- 
ship is temporarily suspended,ii and it has been said 
that one of the outstanding characteristics of the 
strike, as that teim is employed in modem times, 
is the contention on the part of the employees that, 
although work has ceased, the employer-employee 
relationship continues, albeit in a state of belligerent 
suspension,i2 and one of the controUing ideas run¬ 


ae. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4, 91 F.2d 134, 138. 

Wash.—TJden v. Scbaefer, 188 P. 395, 
396. 110 Wash. 391, 11 A.L.R. 1001. 

07. Wis.—^West Aliis Foundry Co. v. 
State. 202 N.W. 302. 304, 186 Wis. 
24. 

98. Mass.—Quinton's Market v. Pat- 
terson. 21 N.F.2d 546. 549, 303 Mass. 
315. 

99. Mass.—Qulnton^s Market v. Pat- 
terson, supra—Simon v. Schwacb- 
man, 18 N.B.2d 1, 4. 301 Mass. 573, 

1. Mass.—Quinton's Market v. Pat- 
terson, 21 N.E.2d 546. 649, 303 
Mass. 315—Simon v. Schwachman, 
18 N.E.2d 1, 4, 301 Mass. 673. 

2. Mass.—Simon v. Scliwachman. su¬ 
pra. 

3. Mass.—Simon v. Schwacbman. su¬ 
pra. 

4. N.T.—^Exchangre Bakery & Res¬ 
taurant V. Rifkin. 167 N.E. ISO, 133, 
246 N.T. 260. 

5. Colo.—Sandoval v. Industrial 

Commisslon, 130 P.2d 930, 935, 936, 
110 Colo. 108. 

6. Colo.—Sandoval v. Industrial 

Commisslon, supra. 

7. U.S.—Jeffery-De Witt Insulator 
Co. Y. National Labor Relations 


Board. C.C.A.4. 91 P.2d 134, 137— 
Iron Molders^ Union No. 125 of Mll- 
waukee, Wis., v. Allis-Chalmers Co., 
C.C.A,Wis„ 166 F. 45. 52, 91 C.C.A. 
631, 20 L.R.A..N,S.. 315. 

Colo.—Sandoval v. Industrial Com- 
mission, 130 P.2d 930, 935, 110 Colo. 
108. 

Ky.—Barnes v. Hali, 146 S.W.2d 929, 
936, 285 Ky. 160. 

Me.—^Keith Theatre v. Tachon, 187 A. 
692, 695, 134 Me. 392. 

N.J.—Restful Slipper Co. v. United 
Shoe & Leather Union, 174 A. 543, 
645, 116 N.J.E<1. 521. 

8. U.S,—Jeffery-De Witt Insulator 
Co. v. National Labor Relations 
Board, C.C.A.4. 91 P.2d 134, 137— 
Michaelson v. U. S., C.C.A.Wis., 291 
F. 940, 942—Tri-City Central 

Trades Council v. American Steel 
Foundries, C.C.A.I11., 238 F. 728, 
733—Iron Molders* Union No. 125 
of Milwaukee, Wis., v. Allis-Chal- 
mers Co., C.C.A.Wis., 166 P. 45, 62, 
91 C.C.A. 631, 20 L.R.A.,N.S., 315. 

Colo,—Sandoval v. Industrial Com- 
mission, 130 P.2d 930, 935, 110 Colo. 
108. 

Ky.—Barnes v. Hali, 146 S.W.2d 929, 
936, 285 Ky, 160. 

Me.—Keitb Theatre v. Tachon, 187 
A. 692, 695, 134 Me. 392. 

N.J.—Restful Slipper Co. v, United 
Shoe & Leather Union, Ch., 174 A. 
543, 545, 116 N.J.Eq. 521. 
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N.T.—^Degnan v. Metropolitan Life 
Ins. Co., 38 N.Y.S.2d 238, 239, 178 
Misc. 312. 

Or.—Greenfield v. Central Labor 
Council, 192 P. 783, 787, 104 Or. 
236. 

Zn the absence of statute, the re¬ 
lationship of employer and employee 
is not completely terminated by a 
strike.—^National Labor Relations 
Board v. Carllsle Lumber Co., C.C. 
A.9, 94 P.2d 138, 144, 

9. U.S.—^Farmers* Loan & Trust Co. 
V. Northern Pac. R. Co., C.C.Wls., 
60 P. 803, 819, 25 L.R.A. 414. 

10. Del.—^Motlon Picture Machine 
Projectionists Protective Union, 
Local No. 473, v. Rlalto Theatre 
Co., 17 A.2d 836, 842, 25 Del.Ch, 
347. 

11. U.S.—JefCery-De Witt Insulator 
Co. V. National Labor Relations 
Board. C.C.A.4, 91 P.2d 134, 137— 
Tri-City Central Trades Council 
V. American Steel Foundries, CC.A. 

111., 238 P. 728, 733. 

Essentlal ingredieut of strUce 
A suspended employer-employee re¬ 
lationship is an essential ingredient 
of a strike.—^Sandoval v. Industrial 
Commisslon, 130 P.2d 930, 935, 110 
Colo. 108. 

18. Fla.—State ex rei. Frazler v. 
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ning through ali of the definitions^^ is that a strike 
is a cessation of labor, but not an abandomnent of 
the employment.i^ It follows, therefore, that a 
strike has, and is intended to have, an entirely dif¬ 
ferent affect from that produced by individuals aet- 
ing independently, who resign their employment,!^ 
and, in the conimon acceptation of the term,i® it is 
not a strike for the workmen of an employer to 
quit his emplojrment and go elsewhere,^*^ either 
singly or in a body,i8 without any intention of 
returning,l9 whatever may be the reason which 
moves them to do so .20 

Status of strikers. Since the employer-employee 
relationship is temporarily suspended during a 
strike, as stated supra p 537 note 11, it follows that 


a person on strike technically is not an employee,2i 
although it has been said that one of the chief 
charaeteristics of a strikers is that the strikers re- 
tain the status of employees during the work 
stoppage.23 While a strike does not completely 
terminate the employer-employee relationship, as 
stated supra p 537 note 8, a new status does arise,24 
and, pending a strike, and as to those who have not 
finally and in good faith abandoned it, a relationship 
ezists between employer and employee which is 
neither that of the general relationship of employer 
and employee, nor again that of employer looking 
among strangers for employees, or employees seek- 
ing from strangers employment,25 and the courts 
have eoined a term to describe the situation,26 and 


Coleman, 23 So.2d 477. 479, 166 Fla. 
413. 

13. U.S.—^Parmers* Loan & Trust Co. 
V. Northern Pac. R. Co., C.C.Wls., 
60 F. 803, 819, 25 L.R.A, 414. 

14. U.S.—^Farmers* Loan & Trust Co. 
V. Northern Pac. R. Co., supra. 

Me.—^Keith Theatre v. Vachon, 187 
A. 692, 695, 134 Me. 392. 

Simllarly expressed 

(1) ‘Tt may be noted that a strike 
Is not a qulttingr of employTnent. 
The man who groes out on a strike 
does not profess to quit his employ- 
ment. He stlll lays claim to Jhis po- 
sltlon and asserts a right to go back 
and take it at more advantageous 
terms." 

U.S.—^Jeffery-De Witt Insulator Co. 
V. National Labor Relations Board, 
C.C.A.4, 91 F.2d 134, 138. 

Kan.—State v. Personett, 220 P. 620, 
524, 114 Kan. 680. 

(2) “A controversy arises, and the 
employees, then at work, say to their 
employer: WVe shall stop work un- 
til you are in what we may consider 
a more reasonable state of mind. 
We shall deprive you of our labor as 
a legitimate means of exerting eco- 
nomic pressure to induce you to 
yield. If we do go out, we shall re- 
main at hand, ready to negotiate with 
you concerning fair wages and work- 
ing rules, and ready to return to 
work the moment we can agree.*”— 
Jeffery-De Witt Insulator Co. v. Na¬ 
tional Labor Relations Board, C.CA. 
4, 91 P.2d 134, 137—Michaelson v. 
U. S., C.C.AW1S., 291 F. 940, 942, 943. 

As an abandomnent of employment 
“A lawful strike, whether the em¬ 
ployment consists in a definite con- 
tract or is merely an existing rela- 
tlon, involves generally an abandon- 
ment of the employment and a termi- 
uation by the strikers of the employ¬ 


ment so far as they are concerned.’* 
—^Blrmingham Trust & Savings Co. 
V. Atlanta, B. & A. Ry. Co., D.C.Ga., 
271 F. 743, 745. 

15. N.J.—State V. Trafflc Tei. Work- 
ers Federation of N. J., 61 A.2d 
570, 676, 142 N.J.Bq. 785. 

16. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A4, 91 P.2d 134, 138. 

Wash.—^Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 AL.R. 1001. 

17. U.S.—Jeffery-De Witt Insulator 
Co. V, National Labor Relations 
Board, C.C.A.4, 91 F.2d 134, 138. 

Neb.—^Deshler Broom Factory v. Kin- 
ney, 2 N.W.2d 332, 334, 140 Neb. 
889. 

Wash.—Uden v. Schaefer, 188 P. 396, 
396, 110 Wash. 391, 11 AL.R. 1001. 

18. Neb.—^Deshler Broom Factory v. 
Kinney, 2 N.W.2d 332, 334, 140 Neb. 
889. 

Wash.—^Uden v, Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 AL.R. 1001. 

19. U.S.—Jellery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C,A4, 91 F.2d 134, 138. 

Neb.—^Deshler Broom Factory v. Kin¬ 
ney, 2 N.W.2d 332, 334, 140 Neb. 
889. 

Wash.—^Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 AL.R. 1001. 

Sixnilarly ezpressed 

If the refusal to work by the men 
is with the intention never to be re- 
employed by the employer, it is not 
a strike.—Sandoval v. Industria! 
Commission, 130 P.2d 930, 935, 110 
Colo. 108. 

20. Neb.—^Deshler Broom Factory v. 
Kinney, 2 N.W.2d 332, 334, 140 Neb. 
889. 

Wash.—^Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 A.L.R. 1001. 
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21. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4, 91 F.2d 134, 137— 
Tri-City Central Trades Council v, 
American Steel Foundries, C.C.A 
111., 238 F. 728, 733. 

22. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 302. 

23. U.S.—^National Labor Relations 
Board V. Columbian E. & S. Co., C. 
C.A.7, 96 F.2d 943, 952. 

Ohio.—Sammons v, Hotel & Restau¬ 
rant Emp. Local Union No. 363, 
Com.Pl., 93 N.B.2d 301, 302, 303. 

24. U.S.—^National Labor Relations 
Board v. Carlisle Lumber Co., C.C. 
A.9, 94 P.2d 138, 144. 

25. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4, 91 F.2d 134, 137— 
Tri-City Central Trades Council v. 
American Steel Foundries, C.C.A. 
111., 238 F. 728, 733—Iron Molders' 
Union No. 125 of Milwaukee, Wis., 
V. Allis-Chalmers Co., C.C.A.Wis., 
166 F. 45, 52, 63, 91 C.C.A 631, 
20 L.R.A.,N.S., 315. 

Colo,—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 935, 110 Colo. 
108. 

Ga.—McMichael v. Atlanta Envelope 
Co., 108 S.E. 226, 229, 161 Ga. 776. 
26 A.L.R. 149. 

Ky.—Barnes v. Hali, 146 S.W.2d 929, 
936, 285 Ky. 160. 

Me.—^Keith Theatre v. Vachon, 187 A. 

692, 694, 134 Me. 392. 

N.J.—^Restful Slipper Co. v. United 
Shoe & Leather Union, Ch., 174 
A 643, 545, 116 N.J.Bq. 621. 

Or.—Greenfield v. Central Labor 
Council, 192 P. 783, 787, 104 Or. 
236. 

26. U.S.—^National Labor Relations 
Board v. Carlisle Lumber Co., C.C. 
A9, 94 F.2d 138, 144. 
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refer to the employee on strike as a “striking em- 
ployee.”-" 

-Oessation from, or Interrnptioii of, Work, One 

of the essentiales ingi’edients29 of a strike is that 
there be a quitting of,so or refnsal to,ei work, and 


the essence,32 and basic element,S3 of a strike is the 
stoppage of work,34 the coneerted oessation of work 
hy employees for their employer.35 

The conrts define a ^'strike” in terms of a 

quitting, S6 stopping,37 or cessationSS of work, or a 


27. U.S.—^Xational Labor Relations 
Board v. Carlisle Lumber Co., su¬ 
pra. 

Simllarly ezpressed 

“They are entltled to rank as ‘em¬ 
ployees,’ with the adjective ‘striking’ 
defining their immediate status.”— 
Jeffery-De Wltt Insulator Co. v. Na¬ 
tional Labor Relations Board, C.C.A. 
4, 91 F.2d 134, 137—Michaelson v. U. 
S., C.C.A.Wis., 291 P. 940, 942, 943. 

528. U.S.—The Point Reyes, C.C.A. 
La.. 110 F.2d 608. 609, 610. 

129. Colo.—Sandoval v. Industrial 
Commission, 130 P.2d 930, 935, 110 
Colo. 108. 

30. U.S.—The Point Reyes, C.C.A. 
La., 110 F.2d 608, 609, 610. 

31. Colo.—Sandoval v. Industrial 
Commission, 130 P.2d 930, 936, 110 
Colo. 108. 

32. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local No. 363, Com. 
PL, 93 N.E.2d 301, 302. 

ConcoxnitaiLts of a strike 
Walking out and refralning from 
work, and not appearing for work 
for the purpose of exerting economic 
pressure are plainly concomitants of 
a strike.—International Union, U.A. 
W.A.A.P. of L. Local 232 v, Wiscon- 
sin Employment Relations Board, 27 
N.W.2d 875, 878, 250 Wis. 560. 

33. Mass.—^Boylston Houslngr Corpo¬ 
ration V. O^Toole, 74 N.E.2d 288, 
298, 321 Mass. 538, 172 A.L.R. 1251. 

34. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local No. 363, Com. 
Pl., 93 N.E.2d 301, 302. 

35. Mass.—Boylston Housing Corpo¬ 
ration V. 0’Toole, 74 N.E.2d 288. 
298, 321 Mass. 638, 172 A.L.R. 1251. 

36. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4, 91 P.2d 134, 138. 

Fla.—State ex rei. Frazier v. Cole- 
man, 23 So.2d 477. 478, 156 Fla. 
413—^American Ry. Express Co. v. 
Johnson, 100 So. 743, 745, 87 Fla. 
461. 

111.—^Philip Henrici Co. v. Alexander, 
198 I11.APP. 668, 578. 

Ind.—^Walter Bledsoe Coal Co. v. Re- 
view Board of Employment Secur- 
ity Division of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind. 16—^Adkins v. Indiana Employ¬ 
ment Sec. Division. 70 N.E.2d 31, 
34, 117 Ind.App. 132. 


Mo-—Smith v. Eagrle Coal & Mercan- 
tile Co.. 155 S.W. 886, 889, 170 Mo. 
App. 27. 

Neb.—Magner v. Kinney, 2 N.W.2d 
689, 692. 141 Neb. 122—Deshler 

Broom Factory v. Kinney, 2 N.W. 
2d 332, 334, 140 Neb. 889. 

N.Y.—Panzieri-Hogan Co. v. Bender, 
199 N.Y.S. 887, 889. 205 App.Div. 
398. 

Ohio.—Baker v. Powhatan Min. Co., 
67 N.E.2d 714, 717, 146 Ohio St. 
600—Sammons v. Hotel & Restau¬ 
rant Emp. Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 302. 

Or.—^Longshore Prlnting & Pub. Co. 

V. Howell, 38 P. 547, 551, 26 Or. 
527, 46 Am.S.R. 640, 28 A.L.R. 464. 

Wash.—^Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 A.L.R. 1001. 
Wis.—International Union, U.A.W.A. 
A.P. of L. Local 232 v. Wisconsin 
Employment Relations Board, 27 N. 

W. 2d 875, 879, 250 Wis. 550—Wal- 
ter W. Oeflein, Inc. v. State, 188 N. 
W. 633, 635, 177 Wis. 394. 

37. U.S.—N.L.R.B. v. Illinois Bell 
Tei. Co., C.A.7, 189 P.2d 124, 127— 
The Point Reyes, C.C.A.La, 110 P. 
2d 608, 609—C. G. Conn, Limited, v. 
National Labor Relations Board, 
C.C.A.7, 108 P.2d 390, 397—Farm- 
ers' Loan & Trust Co. v. Northern 
Pac. R Co., C.C.Wis., 60 F. 803, 819, 
25 L.R.A, 414. 

Colo.—Sandoval v. Industrial Com¬ 
mission. 130 P.2d 930, 933, 110 Colo. 
108. 

I Fla.—State ex rei. Frazier v. Cole- 
man, 23 So.2d 477, 478, 166 Fla, 413. 
111.—Fash V. Gordon, 75 N.E.2d 294, 
297, 298, 386 111. 210—Local Union 
No. 11 V. Gordon. 71 N.E.2d 637, 
641, 396 111. 293—Walgreen Co. v. 
Murphy, 63 N.E.2d 390, 393, 386 111. 
32—^Kemp v. Division No. 241, 
Amalgamated Ass’n of Street and 
Electric Ry. Employ4s of America, 
99 N.E. 389, 393, 255 111. 213, Ann. 
Cas.l913D 347—Philip Henrici Co. 
V. Alexander, 198 Ill.App. 568, 578. 
Ind.—Walter Bled-soe Coal Co. v. Re- 
view Board of Employment Se- 
curity Division of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind, 16—Adkins v. Indiana Em¬ 
ployment Sec. Division, 70 N.E.2d 
31, 34, 117 Ind.App. 132. 

Md.—Saunders v. Maryland Unem- 
ployment Compensation Board, 53 
A.2d 679, 582, 188 Md. 677. 

Mich.—^Lawrence Baking Co. v. Mich- 
igan Unemployment Compensation 


Commission, 13 N.W.2d 260, 264, 
308 Mich. 198, 154 A.L.R. 660. 

Mo.—Smith v. Eagle Coal & Mercan- 
tile Co., 155 S.W. 886, 889, 170 Mo. 
App. 27. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
689, 692, 141 Neb. 122. 

N.Y.—Panzieri-Hogan Co. v, Bender, 
199 N.Y.S. 887, 889, 205 App.Div. 
398. 

Ohio.—^United States Coal Co. v. Un¬ 
employment Compensation Board 
of Review, 32 N.W.2d 763, 764, 66 
Ohio App. 329—^Park v. Locals Nos. 
106, 107, 108, & 167 of Hotel & 
Restaurant Employees Int. Alli- 
ance, 22 Ohio N.P.,N.S., 257, 274. 

Okl.—^Board of Review v. Mld-Con- 
tinent Petroleum Co., 141 P.2d 69, 
72, 193 Okl. 36. 

Or.—^Hall V. Johnson, 169 P. 615, 517, 
87 Or. 21, Ann.Cas.l918E 49—Long- 
shore Prlnting & Pub. Co. v. How¬ 
ell, 38 P. 547, 551, 26 Or. 527, 46 
Am.S.R. 640, 28 L.RA. 464. 

38. U.S.—Jeffery-De Witt Insulator 
Co. V. National Labor Relations 
Board, C.C.A.4, 91 P.2d 134, 138— 
Iron Molders’ Union No. 125 of 
Milvraukee, Wis., v. Allis-Chalmers 
Co., C.C.A.Wis., 166 P. 45, 52. 91 
C.C.A. 631, 20 L.R.A.,N.S., 315. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 935, 110 Colo. 
108. 

111.—^Bankston Creek Collieries v, 
Gordon, 77 N.B.2d 670, 674, 399 111. 
291. 

Ind.—^Adkins v. Indiana Employment 
Sec. Division, 70 N.E.2d 31, 34, 117 
Ind. App. 132. 

Ky.—Barnes v. Hali, 146 S.W.2d 929, 
936, 285 Ky. 160. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 579, 582, 188 Md. 677. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
689, 692, 141 Neb. 122. 

N.J.—State v. Traffic Tei. Workers 
Federatlon of N. J., 61 A.2d 570, 
575, 142 N.J.Eq. 785—Vim Electric 
Co. V. Retail Employees Union Lo¬ 
cal 830, 16 A.2d 798, 801, 128 N.J. 
Eq. 450—^Restful Slipper Co. v. 
United Shoe & Leather Union, Ch., 
174 A. 543, 545, 116 N.J.Eq. 621. 

N.Y.—^Degnan v. Metropolitan Life 
Ins. Co., 34 N.Y.S.2d 238, 239, 178 
Misc. 312—^People, on Complaint of 
Mandel v. Tepel, 3 N.Y.S.2d 779, 
780. 

Ohio.—^Baker v. Powhatan Min, Co., 
67 N.E.2d 714, 717, 146 Ohio St. 600 
—Sammons v. Hotel & Restaurant 


539 



8TRIEE 


83 O.J.S. 


refusal to work,^^ or to do any work,^® or to re- 
suine^^ or continue^s work, and it has been said 
that it is impossible for an employee to be on strike 

and at work simnltaneously.^3 

Thus, when there is a disputo between the em- 
ployer and the employee there are two eourses 
open; first, the employees can continue work and 
negotiate further with the employer, or, seeond, 
they can strike in protest; but they may not do 
both.^4 However, a strike may be a refusal to work 
at the customary rate of speed,^5 and it may include 
any concerted slow-down or other coneerted inter- 
ruption of operations by employees.^® 

While the essence and basic element of a strike 
is the stoppage of work, as stated supra p 539 notes 
32-34, every stoppage of work is not a strike, 
and for a stoppage of work to constitute a strike it 
must be for the purpose of coereing an employer 
to grant concessions as to working conditions,^^ and 
the stoppage is intended to be temporaiy, continuing 


only until the purpose is accomplished,^® aiid until 
there is compliance with the demand.®® 

Refusal to work without a contract Where an 
employee-employer relationship is based on a con¬ 
tract and that contract by its terms expires, so 
that there is no contraetual obligation on the part 
of the employees to work, and no contraetual obliga¬ 
tion on the part of the employers to employ the 
workmen for specified wages and hours and under 
specided conditione, it has been held that there can 
be no strike,^ 1 but it has been said that this deci- 
sion is based on the fallacious assumption that in 
the absence of a contraetual obligation to work, and 
to employ for eontraetually specified wages and 
hours, and under eontraetually specified conditions, 
there can be no strike, and it has been held that 
a work stoppage which is the resuit of a disagree- 
ment after negotiations about wages and working 
conditions is a strike, and it is of no importance 
that a contract under which the employees had been 
working had expired.^^ Thus a refusal to work 


Emp. Local Union No. 363, Com.Pl., 
93 N,E.2d 301, 302—^Park v. Locals 
Nos. 106, 107, 108, & 167 of Hotel & 
Restaurant Employees Int. Alli- 
ance, 22 Ohlo N.P..N.S., 257, 274. 

Wash.—^In re North River Loggrinff 
Co., 130 P.2d 64, 66. 16 Wash.2d 
204. 

39. Pia.—State ex rei. Frazier v. 

Coleman, 23 So.2d 477, 479, 156 Fla. 
413. j 

111.—^Philip Henrici Co, v. Alexander, 
198 I11.APP. 568, 578. 

Chio.—^Baker v. Powhatan Mln. Co., 
67 N.E.2d 714, 717, 146 Ohlo St. 600 
—Sammons v. Hotel & Restaurant 
Emp. Local No. 363, Com.Pl., 93 
N.E.2d 301, 302. 

Ahandonment or desertion of em- 
ployment 

N.r.—^Barfield v. Standard Oil Co. of 
New Jersey, 14 N.Y.S.2d 627, 634, 
172 Misc, 95. 

40, Colo.—Sandoval v. Industrlal 
Commlssion, 130 P.2d 930, 933, 110 
Colo. 108. 

Mich.—^Pigue v. General Motors 
Corp., Oldsmohlle Dlvlslon, 26 N, 
W.2d 900, 903, 317 Mlch. 311. 

Ohio.—^Baker v. Powhatan Min. Co., 
67 N.B.2d 714, 717, 146 Ohio St. 600. 

Pa.—^Hogan v. Unemployment Com- 
pensation Board of Review. 83 A. 
2d 386, 390, 169 Pa. Super. 554. 

AT- U.S.—N.L.R.B. V. Illinois Bell 
Tei. Co., C.A.7. 189 P.2d 124, 127— 
C. G. Conn, Limited, v. National 
Lahor Belatlons Board, C.C.A.7, 103 
P.2d 390, 397. 

Mo.—Sxnltli Y. Eagle Coal & Mercan- 


tile Co.. 155 S.W. 886, 889, 170 Mo. 
App. 27. 

Or.—Longshore Printlng & Pub. Co. 
V. Howell, 38 P. 547, 651, 26 Or. 
527, 46 Am.S.R. 640, 28 L.R.A. 464. 

42. U.S.—^The Point Reyes, C.C.A 
La., 110 F.2d 608, 609—^Farmers' 
Loan & Trust Co. v. Northern Pac. 
R. Co., C.C.Wis., 60 P. 803, 819, 25 
L.R.A. 414. 

111.—^Kemp V, Division No. 241, Amal- 
gamated Ass’n of Street and Elec¬ 
tric Ry. Employ6s of America, 99 
N.E. 389, 393, 255 111. 213, Ann.Cas. 
1913D 347—Philip Henrici Co. v. 
Alexander, 198 IlLApp. 568, 578. 
Or.—Hali V. Johnson, 169 P. 515, 617, 
87 Or. 21, Ann.Cas.l918E 49. 

43. U.S.—Home Beneficial Life Ins. 
Co. V. N.L.R.B., C.C.A.4, 159 F.2d 
280, 286—C. G. Conn, Limited, v. 
National Labor Relations Board, 
C.C.A.7, 108 P.2d 390, 397. 

N.T,—New York State Labor Rela¬ 
tions Board v. Union Club of City 
of New York, 62 N.Y.S.2d 74, 81, 
268 App.I>iv. 516. 

Similarly ezpressed 

An employee must be on the job 
subject to the authority and control 
of the employer, or ofC the job as a 
striker, in support of some grievance. 
U.S.—Home Beneficial Life Ins. Co. 
V. N.L.R.B., C.C.A.4, 159 P.2d 280, 
286—C. G. Conn, Limited, v. Na¬ 
tional Labor Relations Board, 
C.C.A-7, 108 P.2d 390, 397. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Union Club of City 
of New York, 52 N.Y.S.2d 74, 81, 
268 App.Div. 61$. 
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44. U.S.—C. G. Conn, Limited, v. 
National Labor Relations Board, 
C.C.A.7, 108 P.2d 390, 397. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Union Club of City 
of New York, 52 N.Y.S.2d 74, 81. 
268 App.Div. 616. 

45. Colo.—Sandoval Y. IndustriaI 
Commlssion, 130 P.2d 930, 938, 110 
Colo. 108. 

Ohio.—Baker v. Powhatan Min. Co., 
67 N.E.2d 714, 717, 146 Ohio St. 600. 

46. U.S.—N.L.R.B. v. Illinois Bell 
Tei. Co., C.A.7, 189 P.2d 124, 127. 

47. Md.—Saunders v. Maryland Un¬ 
employment Compensation Board, 
53 A.2d 579, 584, 188 Md. 677. 

48. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No, 863, 
Com.Pl., 93 N.E.2d 301, 302. 

49. U.S.—^Parmers' Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wis., 60 P. 803, 819, 25 L.R.A. 414. 

50. Colo.—Sandoval v. IndustriaI 
Commlssion. 130 P.2d 930, 935, 936, 
110 Colo. 108. 

51. Ohio.—United States Coal Co. 
V. Unemployment Compensation 
Board of Review, 32 N.E.2d 763, 
764, 66 Ohio App. 329. 

52. Colo.—Sandoval v. IndustriaI 
Commission, 130 P.2d 930, 933, 110 
Colo. 108. 

53. Ind.—Walter Bledsoe Coal Co. 
V. Review Board of Employment 
Security Division of Department 
of Treasury, Ind., 46 N.R2d 477, 
479, 221 In<i 16—Adkins v. Indiana 
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without a contract is regarded as a strike.^^ 

—Existence of Dispute and Necessity of Demand. 
A strike involves a labor dispute,® ^ and necessarily 
assumes the existence of a grievanee,®® and one of 
the charaeteristics of a strike is that a dispute must 
exist between the employer and the employees,®^ 
since the purpbse of a strike is to right an asserted 
wrong,®8 and a strike is a means of effecting a rec- 
onciliation between an employer and an employee 
when a controversy has aiisen.®® The necessity 
for a lawful trade dispute is illustrated in cases 
where a dispute once existed but has ceased to 
exist,for, when a trade dispute ceases to exist, 
continued acts of interference with the business of 
the employee can no longer be justified as lawful 
incidents of an existing strike, as stated infra p 
545 note 15. 


A demand for some cencession is one of the 
ingredients of a strike,and it is sometimes re¬ 
garded as a condition precedent to a strike that a 
demand be made, directed to the employer by, or 
on behalf of, the employees.®^ There is, however, 
an altemative;®® there must either be such a de¬ 
mand or the stoppage of work, after it occurs, must 
be used to gain concessions from the employer.®^ 
Thus it has been said that it is not a strike if 
employees temporarily stop work without making a 
demand upon the employer or using the stoppage 
as a means of exaeting concessions from liim even 
though the stoppage is against his wilL®® 

-Coercion, Oompulsion, ox Persuasion. A strike is 

generally regarded as coereive;®® a coercive meas- 
ure;®*^ a means of coercion,®^ extortion,®® or com¬ 
pulsioni® It is a means of enforcing complianee 
with some demand made on the employer, and 


Employment Sec. Dlvlsion, Ind. 
App., 70 N.E.2d 31. 34, 117 Ind.App. 
132. 

64. Pa.—^Hogan v. UnemployTnent 
Compensatlon Board of Review, 83 
A.2d 386. 391. 169 Pa.Super. 554. 

65. 111.—^Bankston Creek Collierles 
V. Gordon, 77 N.E.2d 670, 674, 399 
111. 291. 

66. Me.—^Keith Theatre v. Vachon, 
187 A. 692, 694, 695, 134 Me. 392. 

Wis.—West Allls Poundry Co. v. 
State, 202 N.W. 302, 304, 186 Wis. 
24. 

*'No one is known ever to have 
struck because his wage is too high 
or his work day too short”—Keith 
Theatre v. Vachon, 187 A. 692, 695, 
134 Me. 392. 

67. Fla.—State ex rei. Frazier v. 
Coleman, 23 So.2d 477, 479, 156 Fla. 
413. 

Dispute wlthlu employer-esuployee 
nuit 

“Each employer and his employees 
constitute a unit within which a 
trade dispute must be found in order 
that picketing and other normally 
lawful methods of conducting a 
strike may be employed.*'—Simon v. 
Schwachman, 18 N.E.2d 1, 5, SOI 
Mass. 573. 

68. Me.—^Eeith Theatre v. Vachon, 
187 A. 692, 694, 695, 134 Me. 392. 

69. Me.—Keith Theatre v. Vachon, 
supra. 

60. Mass.—Simon v. Schwachman, 
18 N.E.2d 1, 4, 801 Mass. 673. 

61. Colo.—Sandoval v. Industria! 
Commission, 130 P.2d 930, 936, 936, 
110 Colo. 108. 


Generally for a modification of con- 
dltions of labor or rates of pay.— 
Sandoval v. Industria! Commission, 
130 P.2d 930, 935, 936, 110 Colo. 108. 

62. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 303, 

S l m il aT ly expressed 
It flrst becomes incumbent upon 
the employees or their representa- 
tives to make a demand upon the 
employer, in order to lay the basis 
for a refusal, and such view is in 
harmony with the fundamenta! 
thought underlying the deflnition of 
a strike under the common accepta- 
tion of the term, and it logically fol- 
lows that it is contemplated that a 
strike exists after the demands of 
the employees are made and refused, 
as the resuit of which the employees 
are withdrawn from the employment. 
—^International Union, U.A.W.A.A.P. 
of Li. Loca! 232 v. Wisconsin Em¬ 
ployment Relations Board, 27 N.W.2d 
875, 879, 880, 250 Wis. 650—Walter 
W. Oeflein, Ina v. State, 188 N.W. 
633, 636, 177 Wis. 394. 

63. Sammons v. Hotel & Restaurant 
Emp. Loca! Union No. 363, Com.Pl.. 
93 N.B.2d 801, 303. 

64. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp, Loca! Union No. 363, 
supra. 

65. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No. 363, 
supra. 

Wis.—Internationa! Union, U.A.W.A. 
A.F. of L. Loca! 232 v. Wisconsin 
Employment Relations Board, 27 
N.W.2d 876, 879, 250 Wis. 660. | 

66. Ind.—Walter Bledsoe Coa! Co, v. 
Review Board of Employment Se-| 
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curity Division of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind. 16—^Adkins v. Indlana Em¬ 
ployment Sec. Division. 70 N.E.2d 
31, 34, 117 Ind.App. 132. 

67. 111,—Philip Henrici Co. v. Alex¬ 
ander, 198 Ill.App. 668, 578. 

Ohio.—^Baker v. Powhatan Mln. Co., 
67 N.E.2d 714, 717. 146 Ohio St. 
600—Sammons v. Hotel & Res¬ 
taurant Emp. Loca! No. 363, Com. 
Pl., 93 N.E.2d 301, 302. 

68. U.S.—^Jeffery-De Witt Insulator 
Co. V. National Labor Relatione 
Board, C.C.A4, 91 P.2d 134, 138. 

Neb.—^Deshler Broom Factory v. Kin- 
ney, 2 N.W.2d 332, 334, 140 Neb. 
889. 

Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Loca! Union No. 363, 
Com.Pl., 93 N.E.2d 301, 302. 

Wash.—^Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391. 11 A.L.R. 1001. 

69. U.S.—^Farmers' Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wis., 60 P. 803, 819, 25 L.R,A. 414. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108 & 167 of Hotel & Restaurant 
Employees Int. Alliance, 22 Ohio 
N.P..N.S,. 267, 274. 

70. U.S.—^Arthur v. Oakes, C,CA, 
Wis., 63 P, 310, 326, 327—Farmers’ 
Loan & Trust Co. v. Northern Pac. 
R. Co., C.C.Wis., 60 P. 803, 819, 25 
L.R.A. 414. 

Me,—^Keith Theatre v. Vachon, 187 
A. 692, 694, 134 Me. 392. 

N.Y.—^Delaware. L. & W. R. Co. v. 
Bounds, 58 N.Y. 573, 582. 

71. U.S.—The Point Reyes, C.C.A. 
La., 110 F.2d 608, 609. 

Del.—^Motion Picture Machine Pro- 
3ectionists Protective Union, Local 
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is a resort by labor to the weapon of eoncerted 
refusal to work as a means or method of persuasion 
or coercion to aecomplish the emplo 3 "ees' demands,'*^ 
and one of the controlling ideas running throiigh 
many of the definitioiis is bj’ compulsion to extort 
from the employer the eoneessions demandedJ® 


-Ooncerted Aetion. Concerted action is one of 

the ehai-acteristics of a strike,*^^ and the conrts gen- 
erally refer to the work stoppage as being con- 
certed'^^ or general/® or as being done simultaneous- 
ly,'^'^ or by mutnal nnderstanding/S or by common 
agi*eement,'^9 or at a prearranged^O or preconcerted^l 


No. 473, V. Rialto Theatre Co., 17 
A.2d 836, 842, 25 Del.Ch. 347. 

Fla.—State ex rei. Frazier v. Cole- 
man, 23 So.2d 477, 478, 156 Fla. 413. 
Ind.—^Walter Bledsoe Coal Co. v. Re- 
view Board of Employment Se- 
curity Division of Department of 
Treasury, 46 N,E.2d 477, 479, 221 
Ind. 16—^Adkins v. Indlana Em¬ 
ployment Sec. Division, 70 N.E.2d 
31, 34, 117 Ind.App. 132. 

Mo.—Smith v. Eagle Coal & Mercan- 
tile Co., 155 S.W. 886, 889, 170 Mo. 
App. 27, 

Neb.—Magner v. Kinney, 2 N.W.2d 
689, 692, 141 Neb. 122. 

N.T.—^People, on Complaint of Man- 
del V. Tepel, 3 N.Y.S.2d 779, 780— 
Panzieri-Hogan Co. v. Bender, 199 
N.T.S. 887, 889, 205 App.Div. 398. 
Or.—^Longshore Printing & Pub. Co. 

V. Howell, 38 P. 547, 551, 26 Or. 
527, 46 Am.S.R. 640, 28 L.R.A. 464. 

Wis.—International Union, U.A-W.A. 
A.P. of D. Local 232 V. Wisconsin 
Employment Relations Board, 27 
N.W.2d 875, 879, 250 Wis. 550— 
Walter W. Oefleln, Inc. v. State, 
188 N.W. 633, 635, 177 Wis. 394. 

r2. Fla.—State ex rei. Frazier v, 
Coleman, 23 So.2d 477, 479, 156 Fla. 
413. 

73. U.S.—^Farmers* Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wis., 60 F. 803, 819, 25 L.R.A. 414, 

74. Del.—^Motion Picture Machine 
Projectionlsts Pro tecti ve Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A,2d 836, 840, 25 Del.Ch. 347. 

75. U.S.—^Birmingham Trust & Sav- 
ings Co. V. Atlanta, B. & A, Ry. 
Co.. D.C.Ga.. 271 F. 743, 745. 

(I^olo.—Sandoval v, Industrial Gom- 
mission, 130 P.2d 930, 933, 110 Colo. 
108. 

Fla.—State ex rei. Frazier v. Cole¬ 
man, 23 So.2d 477, 478, 166 Fla. 413. 
111.—^Philip Henrlci Co. v. Alexander, 
198 Ill-App. 568, 578. 

Mich.—^Pigue v. General Motors 
Corp., Oldsmobile Division, 26 N. 

W. 2d 900, 903, 317 Mlch. 311. 

N.J.—State V. TraflEic Tei. Workers 
Federation of N. J., 61 A.2d 570. 
575. 142 N.J.Eq. 785. 

N.T.—^Barfield v. Standard Oil Co. of 
New Jersey, 14 N.Y.S.2d 627, 634, 
172 Misc. 95. 

Ohio.—^Baker v. Powhatan Min. Co., 
67 N.E.2d 714. 717, 146 Ohio St. 600 
—Sammons v. Hotel & Restaurant 


Emp. Local Union No. 363, Com.Pl., 
93 N.E.2d 301, 302. 

Pa.—^Hogan v. Unemployment Com- 
pensatlon Board of Review, 83 A.2d 
386, 390, 169 Pa.Super. 554. 

76. 111.—Philip Henrici Co. v. Alex¬ 
ander, 198 111.App. 569, 573. 

Ohio.—^Baker v. Powhatan Min. Co., 
67 N.E.2d 714, 717, 146 Ohio St. 600 
—Sammons v. Hotel & Restaurant 
Emp. Local Union No. 363, Com. 
Pl., 93 N.E.2d 301, 302. 

77. U.S.—^Blrmingham Trust & Sav- 
ings Co. V. Atlanta, B. & A. Ry. Co., 
D.C.Ga., 271 P. 743, 746. 

Ohio.—Park v. Locals Nos. 106, 107, 
108 & 167 of Hotel & Restaurant 
Employees Int. Alliance, 22 Ohio 
N.P.,N.S., 257, 274. 

Or.—Longshore Printing & Pub. Co. 
V. Howell, 38 P. 647, 552, 26 Or. 527, 
46 Am.S.R. 640, 28 L.R.A. 464. 

All together 

U.S.—The Point Reyes, C.C.A.La., 110 
P.2d 608, 609—^Farmers' Loan & 
Trust Co. V. Northern Pac. R. Co., 
aaWis., 60 P. 803, 819, 25 L.R.A. 
414. 

111.—^Kemp V, Division No. 241, Amal- 
gamated Ass'n of Street and Elec¬ 
tric Ry. EmploySs of America, 99 
N.E. 389, 393, 255 111. 213, Ann. 
Cas.l913D 347—Philip Henrici Co. 
V. Alexander, 198 Ill.App. 668, 578. 

Or.—Hali V. Johnson, 169 P. 616, 517, 
87 Or. 21, Ann.Cas.l918E 49. 

78. U.S.—The Point Reyes, C.C.A. 
La., 110 F.2d 608, 609. 

Fla.—State ex rei. Frazier v. Cole¬ 
man, 23 So.2d 477, 479, 156 Fla. 413 
—^American Ry. Express Co. v. 
Johnson. 100 So. 743, 745, 87 Fla. 
451. 

Ind.—IValter Bledsoe Coal Co. v. Re¬ 
view Board of Employment Se- 
curity Division of Department of 
Treasury, 46 N.E.2d 477, 479. 221 
Ind. 16—^Adkins v. Indiana Em¬ 
ployment Sec. Division, 70 N.E.2d 
31, 34. 117 Ind.App. 132. 

Mo.—Smith V, Eagle Coal & Mercan- 
Ule Co., 155 S.W. 886, 889, 170 Mo. 
App. 27, 

Neb.—Magner v. Kinney, 2 N.W.2d 
689, 692, 141 Neb. 122. 

N.Y.—^Panzleri-Hogan Co. v. Bender, 
199 N.Y.S. 887, 889, 205 App.Div. 
398. 

Or.—^Longshore Printing & Pub. Co. 
V. Howell, 38 P. 647, 551, 26 Or. 527, 
46 Am.S.R. 640, 28 A.L.R. 464. 


Wis.—International Union, U.A.W.A. 
A.P. of L. Local No. 232 v. Wiscon¬ 
sin Employment Relations Board, 
27 N.W.2d 875, 879, 250 Wis. 550— 
Walter W. Oeflein, Inc. v. State, 188 
N.W. 633, 635, 177 Wis. 394. 

79. 111.—^Fash V. Oordon, 76 N.E.2d 
294, 297, 298, 386 111. 210—Local 
Union No. 11 v. Gordon, 71 N.E.2d 
637, 641, 396 111. 293—Walgren Co. 
V. Murphy, 53 N.E.2d 390, 393, 386 
111. 32. 

Md.—Saunders v. Maryland Unem¬ 
ployment Compensation Board, 53 
A.2d 579, 682, 188 Md. 677. 

Mich.—Lawrence Baking Co. v. Mi- 
chlgan Unemployment Compensa¬ 
tion Commission, 13 N.W.2d 260, 
264, 308 Mich. 198, 154 A.L.R. 660. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108 & 167 of Hotel & Restaurant 
Employees Int. Alliance, 22 Ohio 
N.P.,N.S.. 257, 274. 

Okl.—^Board of Review v. Mid-Con- 
tinent Petroleum Co., 141 P.2d 69, 
72, 193 Okl. 36. 

80. U.S.—N.L.R.B. V, Illinois Bell 
Tei. Co., C.A.7, 189 F.2d 124, 127— 
The Point Reyes, C.C.A.La., 110 
F.2d 608, 609—C. G. Conn, Limited. 
V. National Labor Relations Board, 
C.C.A.7, 108 P.2d 390, 397—Farm- 
ers* Loan & Trust Co. v. Northern 
Pac. R. Co., C.C.W1S., 60 P. 803, 
819, 25 L.R.A. 414. 

111.—^Kemp V. Division No. 241, Amal- 
gamated Ass’n of Street and Elec¬ 
tric Ry. Employes of America, 99 
N.E. 389, 393, 255 111. 213, Ann.Cas. 
1913D 347—^Philip Henrici Co. v. 
Alexander, 198 Ill.App. 568, 578. 

Mo.—Smith v. Eagle Coal & Mercan- 
tlle Co., 165 S.W. 886, 889, 170 Mo. 
App. 27. 

N.Y.—Bossert v. Dhuy, 117 N.E. 682, 
583, 221 N.Y. 342, Ann.Cas.l91SD 
661—^National Protectlve Ass’n of 
Steam Fitters and Helpers v. Cum- 
ming, 63 N.E. 369, 370, 170 N.Y. 
315. 

Or.-Hali V. Johnson, 169 P. 616, 617, 
87 Or. 21, Ann.Cas.191 Se 49—^Long- 
shore Printing & Pub. Co. v. How¬ 
ell, 38 P. 547, 551, 26 Or. 627. 46 
Am.S.R. 640, 28 A.L.R. 464. 

81. U.S.—^Farmers* Loan & Trust 
Co. v, Northern Pac. R. Co., C.C. 
Wis., 60 P. 803, 819, 25 L.R.A. 414. 

Colo.—Sandoval v. Industrial Com¬ 
mission. 130 P.2d 930, 933, 110 Colo-. 
108. 
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time. While it is the concerted withdrawal of tlie 
employees which makes the strike,S2 it is the con- 
certed refusal of employees to work for their em- 
ployer, rather than the eoneei-ted cessation of work, 
which is sometimes emphasized as the essential of 
a strike.83 

-^Picketing. It is stated in 70 C.J.S. p 1056 

note 88 that picketing is an aetivity which is not 
neeessarily restricted to labor situations, and it is 
not considered an essential element of a stiike,8^ 
and neither is it the strike itself,^® since it is com- 
mon knowledge that a strike may or may not he 
aceompanied by the establishment of a picket line,S6 
Picketing and persnading others to keep away from 
an employer are bnt incidentals of a strike.87 

Number of Persons Involved. There is a difference 
of opinion as to whether a work stoppage by one 
person can properly be regarded as a strike.^S Qn 
the one hand, it has been said that a strike may be 
carried on by one man,89 and that, while a cessa¬ 
tion of Work by the concerted action of a large 
number of employees may more easily accomplish 


the object of the work stoppage than if it is by 
one person, there is, in fact, no fundamental differ- 
enee in the principle involved as far as the number 
of persons involved is coneemed, and thus, if the 
act is the same, and the purpose to be accomplished 
is the same, there is a strike, whether one or more 
than one have ceased to work.^o Furthermore,. 
since one of the chief characteristies of a strike is- 
that the strikers retain the status of employees 
during the work stoppage, as stated supra p 538 
notes 22, 23, a single individual who stops work 
temporarily for the sole pui*pose of eoercing a 
ehange in his working conditions should not, mere- 
ly because he is not acting in conceii; with others, 
lose his status as an employee, but such would be the 
resuit if one worker could not strike. 

On the other hand, it has been held that the re¬ 
fusal of one person to work is not a strike,the 
rationale being that a strike involves a eombination 
of peisons and not a single individual.^^ While the 
eourts define the word “strike” in terms which in¬ 
dicate that it is the action of employees,^^ work- 


m.— ^Kemp V. Division No. 241, Amal- 
sramated Ass*n of Street and Elec¬ 
tric Ry. EmploySs of America, 99 
N.E. 389, 393. 255 111. 213, Ann.Cas. 
1913D 347—^Philip Henrici Co. v. 
Alexander, 198 Ill.App. S68, 578. 
Ohio.—United States Coal Oo. v. Un- 
employment Compensatlon Board 
of Revlew, 32 N.B,2d 763, 764, 66 
Ohio App. 329. 

Or.—^Moreland Theatres Corporation 
V. Portland Mtovingr Picture Mach. 
Operators' Protective Union, Local 
No. 159, 12 P.2d 333, 338, 140 Or. 

85. I 

82. Wis.—^West Aliis Foundry Co. v*. 
State, 202 N.W. 302, 306, 186 Wis. 
24. 

Keast effective means 

**The concerted cessation of work 
is but one of, and the least effective 
of, the means to the end; the intim- 
idation of others from engaglng in 
the Service, the interference with, 
and the disablingr and destruction of, 
property, and resort to actual force 
and vlolence, when requisite to the 
accomplishment of the end, being the 
other, and more effective, means em- 
ployed.”—^Parmers’ Loan & Trust Co. 
V. Northern Pac. R. Co., C.C.Wls., 
60 F. 803, 821, 25 L.RA. 414. 

83. Colo.—Sandoval v. Industrial 
Commission, 130 P.2d 930, 933, 110 
Colo. 108. 

84. 111.—^Local Union No. 11 v. Goi> 
don, 71 N.E.2d 637, 641, 396 111. 293. 


85. Wis.—West Aliis Foundry Co. 
V. State, 202 N.W. 302, 306, 186 
Wis. 24. 

86. IU.—Local Union No. 11 v. Gor- 
don, 71 N.E.2d 637, 641, 396 111. 293. 

87. Wis.—West Aliis Foundry Co. v. 
State, 202 N.W. 302, 306, 186 Wis. 
24. 

88. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 302. 

89. N.T.—People, on Complaint of 
Mandel, v. Tepel, 3 N.Y.S.2d 779, 
781. 

Ohio.—Sammons v. Hotel & Restau¬ 
rant Emp. Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 302. 

9a Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No. 363, 
supra. 

91. Ohio.—Sammons v. Hotel & Res¬ 
taurant Emp. Local Union No. 363, 
supra. 

92. Ohio.—SaJzman v. United Retail 
Employees' Local No. 112, 2 Ohio 
Supp. 188, 193. 

ffCore thOA one employee 

“An examination of authorities 
dlscloses that the term ‘strike' in a 
legal sense connotes the stoppage of 
work by more than one employee."— 
Salzman v. United Retail Employees* 
Local No. 112, supra. 

93. Or.—^Moreland Theatres Corpo¬ 
ration V. Portland Moving Picture 
Mach. Operators' Protective Union, 
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Local No. 159, 12 P.2d 333, 338, 140' 
Or. 35. 

94. U.S.—Jeffery-De Witt Insuiator 
Co. v. National Labor Relations 
Board, C.C.A.4, 91 F.2d 134, 137— 
Iron Molders' Union No. 125 of 
Milwaukee, Wis., v. Allis-Chalmers 
Co., C.C.A.Wis., 166 F. 45, 62, 91 
C.C.A. 631, 20 L.R.A..N.S., 315. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 P.2d 930, 933, 110 Colo. 
108. 

111. —^Bankston Creek Collieries v. 
Gordon, 77 N.E.2d 670, 674, 399 111. 
291—Philip Henrici Co. v. Alexan¬ 
der, 198 I11.APP. 668, 678. 

Ind.—^Adkins v. Indiana Employment 
Sec. Division, 70 N.E.2d 31, 34, 117 
Ind. App. 132. 

Ky.—^Barnes v. Hali, 146 S.W.2d 929,- 
936, 285 Ky. 160. 

Md.—Saunders v. Maryland Unem- 
ployment Compensat ion Board, 53 
A.2d 579, 582, 188 Md. 677. 

Mich.—^Plgue v. General Motors 
Corp., Oldsmobile Division, 26 N.W. 
2d 900, 903, 317 Mich. 311. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
689, 692. 141 Neb. 122. 

N.J.—^Vim Electric Co. v. Retail Em¬ 
ployees Union Local 830, 16 A.2d 
798, 801, 128 N.J.Eq. 450—Restful 
Slipper Co. v. United Shoe & 
Leather Union, 174 A. 543, 545, 116 
N.J.Eq. 621. 

N.T.—^Degnan v. Metropolitan Life 
Ins. Co., 34 N.T.S.2d 238, 239, 178 
Misc. 312—^Banfleld v. Standard Oil 
Co. of New Jersey, 14 N.T.S.2d 627, 

[ 634, 172 Misc. 95—People, on Com- 
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men,S5 or laborers,®® in a party,®^ combination,^^ 
body,®^ or gronp,i it has been held that it is not 
neeessary that any fixed number of employees should 
quit their work in order to constitute the stoppage 
a strike,2 and the number of persons neeessary de- 


pends in each case on the peculiar faets in the case, 
and no definite rule can be laid down.^ 

Classifications. There are numerous variations of 
the recognized legitimate strike, such as the “sit- 


plaint of Mandel v. Tepel, 3 N.T.S. 
2d 779, 780. 

Ohio.—^Baker v. Powhatan Min. Co„ 
67 N-.B.2d 714, 717, 146 Ohio St. 
600—Sammons v. Hotel & Kestau- 
rant Emp. Local Union No. 363, 
Com.Pl., 93 N.E.2d 301, 302—Park 
V. Locals Nos. 106, 107, 108, & 167 
of Hotel & Restaurant Employees 
Int Alllance, 22 Ohio N.P.,N.S., 
257, 274. 

Or.—^Moreland Theatres Corporation 
V. Portland Movingr Picture Mach. 
Operators* Protective Union, Local 
No. 159, 12 P.2d 333, 338, 140 Or. 
35. 

Pa.—Hogan v. Unemployment Com- 
pensation Board of Revlew, 83 A. 
2d 386, 390, 169 Pa.Super. 554. 

Wash.—In re North River Logging 
Co., 130 P.2d 64, 66, 15 Wash.2d 
204. 

95. U.S.—N.L,R.B. v. Illinois Bell 
Tei. Co., C.A.7. 189 P.2d 124, 127— 
The Point Reyes, C.C.A.La., 110 P. 
2d 608, 609—C. G. Conn, Limited, 
V. National Labor Relatlons Board, 
C.C.A,7, 108 P.2d 890, 397—Jeffery- 
De Witt Insulator Co. v. National 
Labor Relations Board, C.C.A.4, 91 
F.2d 134, 138—^Arthur v. Oakes, 
C.C.A.Wis., 63 P. 310, 326, 327— 
Parmers' Loan & Trust Co. v. 
Northern Pac. R. Co,, C.C.Wls., 60 
P. 803, 819, 25 L.R.A. 414. 

Colo.—Sandoval v. Industria! Com- 
mission, 130 P.2d 930, 933, 110 Colo. 
108. 

B*la.—State ex rei. Prazier v. Cole- 
man, 23 So.2d 477, 478, 156 Pia. 413 
—American Ry. Express Co. v. 
Johnson, 100 So. 743, 745, 87 Fla. 
451. 

m.—•Walgren Co. v. Murphy, 53 N.E. 
2d 390, 393, 386 111. 32—Kemp v, 
Division No. 241, Amalgamated 
Ass’n of Street and Electric Ry. 
Employes of America, 99 N.E. 389, 
393, 255 111. 213, Ann.Cas.l913D 
347—Philip Henricl Co. v. Alex¬ 
ander, 198 Ill.App. 568, 578. 

Ind.—-WaJter Bledsoe Coal Co. v. Re- 
view Board of Employment Se- 
curity Division of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind. 16—^Adkius v. Indiana Em¬ 
ployment Sec. Division, 70 N.E.2d 
31, 34, 117 Ind.App. 132. 

Me.—^Keith Theatre v. Vachon. 187 A. 
€92, 694, 134 Me. 392. 

Md.—^aunders v. Maryland Unem¬ 
ployment Compensatlon Board, 53 
A.2d 579, 582, 188 Md. 677. 

Mlch.—^Lawrence Baking Co. v. 
Michigan Unemployment Compen- 


sation Commlssion, 13 N.W.2d 260, 
264. 306 Mich. 198, 154 A.L.R. 660. 
Mo.—Smith v. Eagle Coa! & Mercan- 
tile Co., 155 S.VV. 886, 889, 170 Mo. 
App. 27. 

Neb.—^Magner v. Ellnney, 2 N.W.2d 
689, 692, 141 Neb. 122—Deshler 
Broom Pactory v. Klnney, 2 N.W. 
2d 332, 334, 140 Neb. 889. 

N.T.—^Panzieri-Hogan Co. v. Bender, 
199 N.T.S. 887. 889, 205 App.Div. 
398. 

Ohio.—United States Coa! Co. v. Un¬ 
employment Compensatlon Board 
of Revlew, 32 N.E.2d 763, 764, 66 
Ohio App. 329—^Park v. Locals 
Nos. 106, 107, 108, & 167 of Hotel 
& Restaurant Employees Int. Al- 
liance, 22 Ohio N.P.,N.S., 257, 274. 
Okl.—Board of Revlew v. Mid-Con- 
tinent Petroleum Co., 141 P.2d 69, 
72. 193 Okl. 36. 

Or.—Hali V. Johnson, 169 P. 515, 517, 
87 Or. 21, Ann.Cas.l918E 49—^Long- 
shore Prlnting & Pub. Co. v. How- 
ell, 38 P. 547, 551, 26 Or. 527, 46 
Am.S.R. 640, 28 A.L.R. 464. 
Wash.—Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 A.L.R. 1001. 
Wis.—^International Union. U.A.W.A. 
A.P. of L. Loca! 232 v. Wisconsin 
Employment Relations Board, 27 
N.W.2d 875, 879, 250 Wis. 550— 
Walter W. Oedein, Inc. v. State, 
188 N.W. 633, 635, 177 Wis. 394. 

96. U.S.—^Parmers' Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wis., 60 P. 803, 819, 25 L.R.A. 414. 

N.T,—^Delaware, L. & W. R. Co. v. 

Bounds, 58 N.T. 573, 582. 

Or.—^Longshore Printing & Pub. Co. 
V. Howell, 38 P. 547, 551, 552, 26 
Or. 527, 46 Am.S.R. 640. 28 L.R.A. 
464. 

97. U.S.—Parmers* Loan & Trust 
Co. V. Northern Pac. R. Co., C.C. 
Wis., 60 P. 803, 819, 25 L.R.A. 414. 

98. N.T.—Albro J. Newton Co. v. 
Erickson, 126 N.T.S. 949, 951, 70 
Misc. 291. 

Ohio.—^Park v. Locals Nos. 106, 107, 
108, & 167 of Hotel & Restaurant 
Employees Int. Alliance, 22 Ohio 
N.P..N.S., 257, 274. 

Or.—^Moreland Theatres Corporation 
V. Portland Moving Picture Mach. 
Operators’ Protective Union, Loca! 
No. 159, 12 P,2d 333, 338, 140 Or. 
35. 

99. U.S.—N.L.R.B. v. Dlinois Bell 
Tei. Co., C.A.7, 189 P.2d 124, 127— 
The Point Reyes, C.C.A.La., 110 
P.2d 608, 609—C. G. Conn, Limited. 
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V. National Labor Relations Board, 
C.C.A.7, 108 P.2d 390, 397—JefCery- 
De Witt Insulator Co. v. National 
Labor Relations Board, C.C.A.4, 91 
F.2d 134, 138—^Parmers’ Loan & 
Trust Co, V. Northern Pac. R. Co., 
C.C.Wis., 60 F. 803, 819, 25 L.R.A, 
414. 

Pia,—State ex rei. Prazier v. Cole- 
man, 23 So.2d 477, 478, 156 Pia. 413 
—American Ry. Express Co. v. 
Johnson, 100 So. 743, 745, 87 Pia. 
451. 

111.—^Kemp V. Division No. 241, 
Amalgamated Ass’n of Street and 
Electric Ry. Employes of America, 
99 N.E. 389, 393, 255 111. 213, Ann. 
Cas.l913D 347—Philip Henrici Co. 
V. Alexander, 198 Ill.App. 668, 578. 

Ind.—Walter Bledsoe Coal Co. v. Re- 
view Board of Employment Secu- 
rity Division of Department of 
Treasury, 46 N.E.2d 477, 479, 221 
Ind. 16—^Adkins v. Indiana Em¬ 
ployment Sec. Division, 70 N,E.2d 
31, 34, 117 Ind.App. 182. 

Mo.—Smith V. Eagle Coa! & Mercan- 
tile Co., 155 S.W. 886, 889, 170 Mo 
App. 27. 

Neb.—Magner v. Klnney, 2 N.W.2d 
689, 692, 141 Neb. 122—Deshler 
Broom Pactory v. Kinney, 2 N.W. 
2d 332. 334, 140 Neb. 889. 

N.T.—^Panzieri-Hogan Co. v. Bender, 
199 N.T.S. 887, 889, 205 App.Div. 
398. 

Ohio.—^Baker v. Powhatan Min, Co., 
67 N.E.2d 714, 717, 146 Ohio St 600 
—Sammons v. Hotel & Restaurant 
Emp. Loca! Union No. 363, Com. 
Pl., 93 N.B.2d 301, 302. 

Or.—^Hall V. Johnson, 169 P. 515, 517, 
87 Or. 21, Ann.Cas.l918E 49—Long- 
shore Prlnting & Pub. Co. v. How- 
eU, 38 P. 647, 651, 26 Or. 527, 46 
Am.S.R. 640, 28 L.R.A. 464. 

Wash.—^Uden v. Schaefer, 188 P. 395, 
396, 110 Wash. 391, 11 A.L.R 1001. 

Wis.—^Internationa! Union, U.AW.A. 
A-P. of L. Loca! 232 v. Wisconsin 
Employment Relations Board, 27 
N.W.2d 875, 879, 250 Wis. 650— 
Walter W. Oeflein, Inc. v. State, 
188 N.W. 633, 635, 177 Wls. 394. 

1. N.T.—^Barfleld v. Standard OU Co. 
of New Jersey, 14 N.T.S.2d 627, 
634, 172 Misc. 95. 

2. N.T.—^People, on Complaint of 
Mandel v. Tepel, 3 N.T.S.2d 779, 
781. 

3. Wis.—Walter W. Oeflein, Inc. v. 
State, 188 N.W. 633, 635, 177 Wis. 
394. 
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down strike” and the ^'slow-down strike,”^ and tlie 
‘*mass strike;”^ and there is also the ‘‘sympathetic 
strike” which is otherwise known in this eountiy as 
the “boyeott;”® and some strikes have been referred 
to as “strikes on the installment plan.”*^ 

Termination of Strike. TVhen a strike is at an end 
as a matter of law is a question^ it has been said, 
on which conflicting views have been expressed.^ 
Technically^ and as a practical matter, as soon as 
the striker^s places are fiUed with permanent com¬ 
petent workers, the strikers are no longer employees 
of the employer and there is no longer in existence 
a strike by employees,® but ali conrts do not hold 
this view.i® Some courts have likened a strike to 
the principle goveming a blockade in time of war; 
in order to be lawful it must be effective,and it 
has been said that any remedy by way of maintain- 
ing a strike is limited to the period of effective 
maintenance of the strikeA® Thus, when a strike 


becomes merely nominal, without substantial eflect 
on the business of the employer, or genuine hope 
of suceess,i3 a trade dispute ceases to exist,!^ and 
continued acts of interference with the business of 
the employer ean no longer be justified as lawful 
incidents of an existing strike.^® Various state- 
ments have been made to the effect that a strike is 
tenninated when the strikers’ places have been filled 
with competent men, and the employeris business is 
operating in a normal manner and to a normal ex- 
tent;i^ and that a strike is deemed to be at an 
end when conditions are such that the business of 
the employer is not materially affected by it, and 
there are no reasonable grounds for believing that 
a continuance thereof will materially affect his 
business.^^ However, it has also been stated that 
a strike continues as long as the workers have not 
abandoned it by taking permanent employment else- 
where or otherwise, even though the employer has 


4. U.S.—C. G. Conn, Limited, v. Na¬ 
tional Labor Relations Board, C.C. 
A.7. 108 F.2d 390, 397. 

N.Y.—^New York State Labor Relar 
tions Board v. Union Club of City 
of New Xork, 62 N.Y.S.2d 74, 81, 
82, 268 App.Div. 516. 

5. N.Y.—People v. Gitlow, 136 N.K 
317, 321, 234 N.Y. 132. 

See Insurrection and Sedition § 1 a, 

Mass strike means the striking* or 
ceasinff to work by concerted action 
of, and amongr, all workins: classes. 
—^People V. Gitlow, supra. 

6. U.S.—Booth V. Brown, C.C.Wash., 
62 F. 794, 795. 

**Boycott'’ deflned see 11 C.J.S. p 763 
note 61. 

Xn a sympathetio strike, there is no 
dispute between the employer and 
his employees, but action is taken as 
a resuit of a dispute elsewhere.—Ait- 
ken V. Board of Review of Unem- 
ployment Compensation Commlssion, 
Sup., 56 A.2d 587, 688. 136 N.LLaw 
372. 

7. U.S.—C. G, Conn, Limited, v, Na¬ 
tional Labor Relations Board, C.C. 
A.7, 108 F.2d 390, 397. 

N.Y.—^New York State Labor Rela¬ 
tions Board v. Union Club of City 
of New York, 52 N.Y.S.2d 74, 82, 
268 App.Div. 616. 

8. Del.—^Motion Picture Machine 

Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836, 842, 26 Del.Ch. 347. 

9. N.J.—Vim Electric Co. v. Retall 
Employees Union Local 830, 16 
A.2d 798, 799, 128 N.J.Eq. 450—Mc- 
Pherson Hotel Co. v. Smith, 12 A. 
2d 136, 141, 127 N.J.Eq. 167. 


10. N.J.—iVim Electric Co. v. Retail 
Employees Union Local 830, 16 A. 
2d 798, 799, 128 N.J.Eq. 450—Mc- 
Pherson Hotel Co. v. Smith, 12 A. 
2d 136. 141, 127 N.J.Eq. 167. 

11. Del.—^Motion Picture Machine 
Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836, 842, 26 Del.Ch. 347. 

Similarly espressed 
A strike bears some resemblance 
to a blockade in International law.— 
Samuel Hertzi^r Corporation v. Gibbs, 
3 N.E.2d 831, 832, 295 Mass. 229. 

‘'Xt is xeasoned that if the employ¬ 
er is unable to obtain the Services of 
a sufficient number of competent 
workmen to operate his business, or 
can obtain them only at an unusual 
or exorbitant wag^e, or employs them 
only temporarily and for the purpose 
of disruptinff the strike, or if he is 
not able by reason of the pressure to 
carry on his business in a normal 
manner, the eifectiveness of the 
strike has been demonstrated. It 
exlsts as a fact. But the strike may 
not prove effective. The demands of 
the strikers may not appeal to the 
reason either of the workmen in the 
trade or the patronizing public. The 
employer may be able to employ at a 
usual wage a sufficient number of 
qualided workmen. The public may 
continue, as theretofore, to bestow 
its patronag:e. The strike and the 
picketin? may fail to exert economic 
pressure; and the facts and clrcum- 
stances may show that there is no 
reasonable grround for bellef that the 
purpose for which the strike was 
called will be accomplished. Conse- 
quently, the strike, in contemplation 
of law, is at an end.”—Motion Pie- 
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ture Machine Projectionists Protec¬ 
tive Union, Local No. 473, v. Rialto 

Theatre Co., 17 A.2d 836, 842, 843, 25 

Del.Ch. 347. 

12. Mass.—Simon v. Schwachman, 
18 N.E.2d 1, 4, 301 Mass. 573— 
Samuel Hertzig* Corporation v. 
Gibbs, 3 N.E.2d 831, 832, 295 Mass. 
229. 

13. Conn.—^E. M. Loew's Enterprises 
V. International Alliance of Theat¬ 
ri cal St&ge Employees, 6 A 2d 321, 
324, 125 Conn. 391, 122 A.L.R. 1287. 

Mass.—Simon v. Schwachman, 18 N. 
E.2d 1, 4, 301 Mass. 573—Samuel 
Hertzigr Corporation v. Gibbs, 3 
N.E.2d 831, 832, 295 Mass. 229. 

14. Mass.—Simon v. Schwachman, 
18 N.E.2d 1, 4, 301 Mass. 573. 

15. Conn.—^E. M, Loew's Enterprises 
V. International Alliance of The- 
atrical Stagre Employees, 6 A.2d 
321, 324, 126 Conn. 391, 122 A.L.R. 
1287. 

Mass.—Simon v. Schwachman, 18 N, 
E.2d 1, 4, 301 Mass. 573—Samuel 
Hertzigr Corporation v. Gibbs, 3 
N.E.2d 831, 832, 295 Mass. 229. 

le. N. J.—^N e w a r k International 

Baseball Club v. Theatrlcal Man- 
agers, Agents & Treasurers’ Union, 
10 A.2d 274, 126 N.J.Eq. 520—Mode 
Novelty Co. v. Taylor, 195 A. 819, 
820, 122 N.J.Eq. 693. 

17. Del.—^Motion Picture Machine 
Projectionists Protective Union, 
Local No. 473, v. Rialto Theatre 
Co., 17 A.2d 836, 843, 26 DeLCh. 
347. 

Wis.—West Aliis Foundry Co. v. 

' States 202 N.W. 302, 306, 186 Wls. 
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filled their places and is operating at normal ca- 
pacity,i8 and that where employees have gone ont on 
strike, that strike is deemed to continue to exist, 
and the strikers are deemed to continue to be em¬ 
ployees or quasi employees, as long as the strike 
has not been abandoned, or terminated by mutual 
consent, and there exists some reasonable possibility 
that the purposes of the strike, or some of them, 
may stili be attained.l^ 

Cross References. Strikes are treated in various 
conneetions throughout the title Master and Servant 
since an established employer-employee relation- 
ship is an outstanding characteristic or essential 
ingredient of a strike, as stated supra p 536 note 
91 et seq. 

The failure of an employer to state in an ad- 
vertisement, proposal, or contract for emplojrment 
that a strike exists, where sueh is the case, is a 
statutory offense in some jurisdictions, as stated in 
Master and Servant § 14. For other specific refer- 
ences see the index to the title Master and Servant. 

However, strikes are not treated exelusively in 
the title Master and Servant, but are treated in other 
places throughout this work, and thus, since the 
eaiiy conception of a strike was as a conspiracy to 
be dealt with as such, in either a criminal or a 
civil aetion, as stated supra p 543 note 34, the 
treatment of strikes as civil conspiracies is set out 
in Conspiracy § 11, and as criminal conspiracies in 
Conspiracy § 70. 

It is sometimes contended that a strike is in 
violation of anti-trust legislation, or is contrary 
to common law provisions relating to monopolies, 
and the law in this connection is discussed in 
Monopolies § 79. 

TJnemployment compensation laws frequently con- 
tain provisions disqualifying persons who are un- 
employed by reason of strikes or other labor dis¬ 
putes from the benefits of such compensation laws, 
and sueh provisions are treated in Social Security 


and Public Welfare §§ 173-196. Under some un- 
employment compensation statutes a claimant will 
not be denied benefits for refusing to aecept a 
position offered where it is vacant due direetly to 
a strike or other labor dispute as stated in Social 
Security and Public Welfare § 199. Injunctive re- 
lief against strikes is discussed in Injunctions § 
147. For other specific references to the treatment 
of strikes throughout this work see the indexes to 
the various tities and consuit the Descriptive-Word 
Index. 

STEIKEBREAKEE.. One who takes the place of 
a workman on strike a worker who takes the 
place of one who has left work in an effort to foree 
the employer to agree to demands made.^t 

STBIKE INSITRANOE. See the index to the title 
Insurance. 

STEIKEB. A person who strikes; specifically an 
employee who leaves his work in consequence of 
some act of his employer or in the endeavor to 
force his employer to accede to some demand.22 

Also, in another sense, a private soldier detailed 
as an officeris servant.23 

STUnTO-. A tenn said to mean, broadly, a ribbon.24 

In architecture, one of the inclined sides of a 
stair supporting the treads and risers.25 

STEDTaER or STRINGERS. The word "stringer” 
is defined generally as meaning one who, or that 
which, strings.26 

As an architectural term it refers to one of the 
inclined sides of a stair supporting the treads and 
risers,27 and in mining it is commonly understood to 
be a crack or crevice filled by mineial deposit and 
occurring in the country rock, as stated in Mines 
and Minerals § 3 h. 


18. Conn.—^B. M. Lioew's Enterprises 
V. International Alliance of Theat¬ 
rica! Stagre Employees. 6 A.2d 321, 
323, 125 Conn. 391, 122 A.L..R. 1287. 

Del.—^Motlon Picture Machlne Pro- 
jectionists Protective Union, Local 
No. 473, V. Rialto Theatre Co., 17 
A.2d 836, 842, 25 Del.Ch. 347. 

19. N.J.—^McPherson Hotel Co. v. 
Smith, 12 A.2d 136, 141, 127 N.J.B<i. 
167. 

20. N.T.—^People, on Complaint of 


Siegrel, V. Kaye, 1 N.T.S.2d 354, 355, 
165 Misc. 663. 

21. N.T.—^People, on Complaint of 
Slegel, V. Kaye, supra 

22. New Standard D. 

23. New Standard D. 

“Striker fee” see 36 C.J.S. p 630 note 
43. 

24. U.S.—^William Mann Co. v. Kala- 
mazoo Loose Leaf Binder Co., C.C. 
N.Y., 168 F. 284, 289. 


Fhxases 

(1) “String* bean'* see 10 C.J.S. p 
218 note 35.1. 

(2) “String fuse’* see Mines and 
Minerals § 3 h. 

25. N.T.—Erllcht v, Boser, 18 N.T.S. 
2d 797, 798, 259 App.Div. 269. 

26. Webster New Int.D. 

27. N.T.—^Erlicht v. Boser, 18 N.T. 
S.2d 797, 798. 259 App.Div. 269. 
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STRINGER—STRUCTURE 


In the language of bridge men and civil engineers 
the term “stringers” has an accepted nieaning,28 
being used interchangeably with “joists.”29 

STBIP. In popular usage as well as in the metal- 
lurgical sense,the noun “strip” denotes a long, 
flat, and narrow piece, as contradistinguished from 
a long thin cylinder, like a wire^si ^ narrow piece, 
comparatively long.32 

In the metallurgical sense the noun "strip” is 
further defined as meaning an ingot prepared for 
rolling into plates; a narrow flat bar of iron or 
Steel; hence iron or steel in strips (more fully, strip 
iron or steel).28 

As a verb, “strip” is defined as meaning to de- 
prive of utterly; rob; despoil; plunder; as, to 
strip a man of his wealth.24 It has been held synon- 
ymous with “deprive” see 26 C.J.S. p 977 note 
67.2. 

Phrases employing the term in its various forms 
are set out in the note.25 


STRIPPER. One who strips, in any sense; any 
implement or- device for stripping something.26 

STRONG-. A relative term^^ having reference to 
the medium of the class to which it is applied,28 
and susceptible to degrees of eomparison.29 The 
Word denotes strength,40 and is defined as meaning, 
cogent; powerful; forcible; caleulated to make a 
deep or effectual impression on the mind.^^ 

As used in a representation for the purpose of 
securing credit it has been construed to mean 
financially strong or able.42 

STRUOTURAL. Of, or pertaining to, structure or 

a structure.'^ 2 

STRUCTURE. It has been said that the word 
“stmcture” is very comprehensive,^^ and one of the 
broadest terms in the English language,^^ and that 
it may be used in a broad sense or in a more re- 
stricted sense.*^® 

Primarily,47 ^'structure” means a thing built, 


28. N.T.—Town of Queensbury v. 
Hudson Valley Ry. Co., 136 N.X.S. 
200, 204, 45 Mlsc. 197. 

29. N.T.—Town of Queensbiyy v. 
Hudson Valley Ry, Co., supra. 

60 C.J. p 665 note 68. 

30. U.S.—^Magrnavox Co. v. Hart & 
Reno, C.C.A.Cal., 73 F.2d 433, 437. 

31. U.S.—^Magnavox Co. v. Hart & 
Reno, supra. 

32. U.S.—U. S. V. Ashcroft Mf^. Co., 
Conn., 176 F. 736, 100 C.C.A. 281— 
Magone v. Vom Cleff, N.Y., 70 P. 
980, 981, 17 C.C.A. 649. 

33. U.S.—^Mainavox Co. v. Hart & 
Reno, C.C.A.Cal., 73 P.2d 433, 437. 

34. New Standard D. 

35. Phrases 

(1) “Coal stripping” see Mines and 
Minerals § 3 h. 

(2) “Strip mlning” see Mines and 
Mlnerals § 3 c (1). 

(3) “Stripped weight.”—Swift & 
Co. V. Wallace, C.C.A.7, 105 F.2d 848, 
860. 

(4) “Stripping mine” see Mines and 
Minerals § 3 h. 

(6) Other phrases as to which 
more recent adjudlcations have not 
been found see 60 C.J. p 665 notes 
70-72. 

33. Webster New Int.D. 

“Stripper wells” see Mines and Min¬ 
erals § 3 h. 


37. N.T.—^People v. Crilley, 20 Barb. 
246, 248. 

38. N.T.—^People v. Crilley, supra. 

39. Tex.—^Wright v. Austin, Clv. 
App., 175 S.W.2d 281, 283. 

IDangnage may he strong, yet other 
expressions may be stronger, and 
other language may be the strongest 
of all.—Wright v. Austin, supra. 

40. Tex.—Wright v. Austin, supra. 

41. Tex.—Wright v. Austin, supra— 
Harrison v. Sharpe, Civ.App., 210 

S. W. 731, 733—^Hernandez v. State, 
18 Tex.App. 134, 160, 61 Am.R. 295. 

Phrases 

(1) “Strong-arm clause” of Bank- 
ruptcy Act see Bankruptcy § 169 a. 

(2) “Strong beer” see 10 C.J.S. p 
226 note 46. 

(3) “Strong corroborating circum- 
stances” see Evidence § 1016. 

(4) “Strongly corroborated” gener- 
ally see 20 C.J.S. p 238 note 66; see 
also Perjury § 70 b. 

(6) Other phrases as to which 
more recent adjudicatione have not 
been found see 60 C.J. p 665 notes 
81, 82. 

42. N.T.—^People v. Jefferey, 31 N. 

T. S. 267, 271, 9 N.T.Cr. 419, 82 
Hun 409. 

43. Webster New Int.D. 

Ky.—Corpus JUzls ^uotsd in Sellig- 
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man v. Von Allmen Bros., 179 S.W. 
2d 207, 209, 297 Ky. 121. 

Phrases 

(1) “Structural alteration” see 3 
C.J.S. p 900 note 82.1. 

(2) “Structura! change” see 14 
C.J.S. p 396 note 91.1. 

(3) “Structura! fabrication” of 
Steel see 35 C.J.S. p 380 note 59. 

(4) “Structura! shape” or “struc¬ 
tura! shapes” generally see 80 C.J.S. 
p 141 notes 90, 91; as subject to tariif 
see Customs Duties § 34. 

(5) "Structura! steel” see 82 C.J.S. 
p 1051 note 6. 

(6) “Structural strength” of a 
building refers to the strength of the 
building considered as a structure.— 
Western Bldg. Co. v. J. C. Penney 
Co., 245 N.W. 909, 916, 60 S.D. 630. 

(7) Other phrases as to which 
more recent adjudlcations have not 
been found see 60 C.J. p 665 notes 
90-96. 

44. U.S.—^United States ex rei. Mur- 
phy V. Warden of Clinton Prlson, 
D.C.N.Y., 29 P.Supp. 486, 492. 

45. U.S.—^U. S. ex rei Murphy v. 
Warden of Clinton Prison, supra. 

46. Tex.—Stewart v. Welsh, 178 S. 
W.2d 506, 508, 142 Tex. 314, 

47. S.D.—Western Bldg. Co. v. J. C. 
Penney Co., 245 N.W. 909, 916, 60 
S.D. 630. 
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erected, or fabrieated;"^® that which is built or con¬ 
struet ed;^® something constructed or built,5<^ as a 
building, a dam, or a bridge.®^ In its broadest®^ 
and widest^s sense ‘^structure” means any construc- 
tion;54 any production or piece of work artificially 
built up, or composed of parts joined together in 
some definite manner;®^ and when tbe term is ap- 
plied to a material tbing made by buman labor, it 
means sometbing composed of parts or portions 
which have been put together by human exertion.®® 

In a more restricted sense,® ^ the Trord “struc¬ 
ture” is ordinarily understood®^ to mean a build- 
ing59 of any kind,®® espeeially a building of some 


size®^ or magnifieence;®^ an edifice.®® 

While a structure is defined to be a production 
composed of parts artificially joined together ac- 
cording to plan, and designed to accomplish a 
definite purpose,®^ it has been said that it may well 
be doubted whether sueh a definition now precisely 
and truly describes a structure as that word is gen- 
erally and customarily used,®® since the term ordi¬ 
narily carries with it the idea of size, weight, and 
strength, as stated infra p 549 note 69, and has 
come to mean anything composed of parts capable 
of resisting heavy weights or strains, and artificially 
joined together for some special use.®® 


48. S.D.—Western Bldg. Co. v. J, C. 
Penney Co., supra. 

49. N.C.—^Watson Industries v. 
Shaw, 69 S.B.2d 505, 609, 235 N.C. 
203. 

60 C.J. p 666 note 8. 

50. U.S.—U. S. V. Frank, 15 Ct.Cust. 
App. 97, 103. 

Ala.—Chaney v. State, 142 So. 104, 

105, 225 Ala. 5. 

Conn.—^Andrew B. Hendryic Co. v. 
City of New Haven, 134 A. 77, 79, 
104 Conn. 632. 

Mlss.—Jefferson Davis County v. 
Riley, 130 So. 283. 285, 167 Mlss. 
473. 

N.C.—Watson Industries v. Shaw, 
69 S.B.2d 506, 609, 235 N.C. 203. 

51. U.S.—U. S. V. Frank, 16 CtCust. 
App. 97, 103. 

Ala.—Chaney v. State, 142 So. 104, 

106, 225 Ala. 6. 

Conn.—^Andrew B. Hendryx Co. v. 
City of New Haven, 134 A. 77, 79, 
104 Conn. 632. 

52. Cal.—^Mendoza v. Central Porest 
Co., 174 P. 369, 361, 37 Cal.App. 289. 

Mich.—^Detroit Tnist Co. v. Austin, 
289 N.W. 239, 240, 291 Mich. 523— 
Paye v. City of Grosse Pointe, 271 
N.W. 826, 827, 279 Mich. 264—C. 
K. Eddy & Sons v. Tierney, 267 
N.W. 852, 866, 276 Mich. 333. 

Wash.—^Karasek v. Peler, 61 P. 33, 
35, 22 Wash. 419, 60 L,.R.A. 345. 

53. Conn.—Andrew B. Hendrs^x Co. 
V. City of New Haven, 134 A. 77, 
79, 104 Conn. 632. 

N.C.—Watson Industries v. Shaw, 69 
S.E.2d 606, 609, 235 N.C. 203. 

Ohlo.—^Lewis v. State. 69 N.E. 980, 
983, 69 Ohlo St 473. 

W.Va,—State v. Royal Indemnity Co., 
128 S.E. 439, 443, 99 W.Va. 277, 43 
A.L.R. 552. 

54b Cal.—^Mendoza v. Central For-, 
est Co., 174 P. 369, 361, 37 Cal. 
App. 289. 

Mich.—^Detroit Trust Co. v. Austin, 
289 N.W. 239, 240, 291 Mich. 523—j 


' Paye v. City of Grosse Pointe, 271 
N.W. 826, 827, 279 Mich. 254—C. K. 
Eddy & Sons v. Tierney, 267 N.W. 
852, 855, 276 Mich. 333. 

Tex.—Stewart v. W’'elsh, 178 S.W.2d 
506, 608, 142 Tex. 314. 

60 C.J. p 666 note 1. 

Connected constructioii 
Ohio.—Phoenix Ins. Co. v. Luce, 11 
Ohio Cir.Ct 476, 483, 5 Ohio Cir. 
Dec. 210. 

55- Cal.—^Mendoza v. Central Por¬ 
est Co., 174 P. 359, 361, 37 Cal.App. 
289. 

Conn.—Andrew B. Hendryx Co. v. 
City of New Haven, 134 A. 77, 79, 
104 Conn. 632. 

Mich.—^Detroit Trust Co. v. Austin, 
289 N.W. 239, 240, 291 Mich. 623— 
Paye v. City of Grosse Pointe. 271 
N.W. 826, 827, 279 Mich. 264—C. K. 
Eddy & Sons v. Tierney, 267 N.W. 
852, 855. 276 Mich. 333. 

N.C.—Watson Industries v. Shaw, 69 
S.B.2d 605, 609. 236 N.C. 203. 

Tex.—Stewart v. Welsh, 178 S.W.2d 
606, 508, 142 Tex. 314. 

W.Va.—State v. Royal Indemnity Co., 
128 S.E. 439. 443, 99 W.Va. 277, 43 
A.L.R. 552. 

60 C.J. p 666 note 4, 

The hroad definltioa 
Tex.—Stewart v. Welsh, 178 S.W.2d 
506, 508, 142 Tex. 314. 

56. W.Va.—State v. Royal Indem¬ 
nity Co., 128 S.E. 439. 443, 99 W.Va. 
277. 43 A.L.R. 662. 

60 C.J. p 666 note 7. 

57. Tex.—Stewart v. Welsh, 178 S. 
W.2d 606, 608, 142 Tex. 314. 

58. Mont.—Cascade Blec. Co. v. As¬ 
sociated Creditors, 224 P.2d 146, 
150, 124 Mont. 370. 

60 C.J. p 666 note 10 [a]. 

59. Mont.—Cascade Elee. Co. v. As¬ 
sociated Creditors, supra. 

Tex.— Corpus Juris quoted In Stew¬ 
art V. Welsh. 178 S.W.2d 506, 508. 
142 Tex. 314. 


Vt.—^Dickerman v. Town of Pitts- 
ford,- 80 A.2d 529, 532. 

60 C.J. p 666 note 10. 

60. Tex.— Corpus Juris ^uotad in 
Stewart v. Welsh, 178 S.W.2d 506, 
508, 142 Tex. 314. 

60 C.J. p 666 note 11. 

61. U.S.—U. S. V. Frank, 15 Ct.Cust. 
App. 97, 103. 

Ala.—Chaney v. State, 142 So. 104, 
105, 225 Ala. 5. 

Tex.—Corpus Juris guoted in Stew¬ 
art V. Welsh, 178 S.W.2d 506, 608, 
142 Tex. 314. 

Vt.—^Dickerman v. Town of Pitts- 
ford, 80 A.2d 529, 532. 

60 C.J. p 666 note 12. 

• 

62. Tex.— Corpus Juris quoted in 
Stewart v. Welsh, 178 S.W.2d 506, 
508, 142 Tex. 314. 

60 C.J. p 666 note 12. 

63. U.S,—U. S. V. Frank, 15 Ct.Cust. 
App. 97, 103. 

Ala.—Chaney v. State, 142 So. 104, 
105, 225 Ala. 5. 

Tex.— Corpus Juris quoted in Stew¬ 
art v. Welsh. 178 S.W.2d 606. 608, 
142 Tex. 314, 

Vt.—^Dickerman v. Town of Pitts- 
ford, 80 A.2d 529, 532. 

60 C.J. p 666 note 13. 

64. U.S.—Jackson Preight Forward- 
ing Co. V. U. S., 20 C.C.P.A.. Cus- 
toms, 229* 234—^U. S. v. Henry L. 
Exstein, 16 Ct.CustApp. 328, 331— 
Simon, Buhler & Baumann, Inc. 
V. U. S., 8 CustApp. 273, 274. 

65- U.S.—Jackson Freight Forward- 
ing Co. V. U. S.. 20 C.C.P.A., Cus- 
toms, 229. 234—U. S. v. Henry L. 
Exstein, 16 CtCustApp. 328, 331— 
Simon, Buhler & Baumann, Inc. v. 
U. S., 8 CusLApp. 273, 274. 

66. U.S.—Jackson Freight Porward- 
Ing Co. v. U. S., 20 C.C.P.A.. Cus- 
toms, 229, 234—^European Trading 
Co. V, U. S., 19 C.C.P.A., Customs, 
82, 84—^U. S. V. Henry L. Exstein, 
16 Ct.Cust.App. 328. 331—Simon, 
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STRUCTURE 


From an engineering point of view "structui^e*' is 
technieally defined as any artificial construction in 
which all the component parts are intended to be 
and remain in equilibrinm, and at rest relatively to 
each otber.®7 

The Word “structure” usually refers to a per¬ 
manent stationaiy ereetion,®® and ordinarily car¬ 
nes with it the idea of size, weight, and strength,®^ 
and it has been said that the strength of any struc¬ 
ture eonsists in its ability under any given eircum- 
stances to remain in a condition of stability and 
equilibrium; that is, its ability to resist the break- 
ing or displacement of any of its parts, its ability 
to sustain withoUt failure its own weight, together 
with all loads and stresses imposed on it 


A structure may be below the surfaee of the 
ground as well as above it,^i and it may be a part 
of another larger structure, and in reference to it 
constitute but a part of a structure 

Although a building is always a stTucture,^® all 
structures are not necessarily buildings,'^^ and many 
things may be termed structures which are not 
btdldingsJS It has been said that a structure is a 
building even though the sides are not iuclosed or 
walled 

The Word “structure” has been held to include 
a hotel, apartment house, office building, railroad 
station, theatre, and any other building,77 and it 
also includes various other objects,7S such as a bill- 


Buhler & Baumann; Inc. v. U. S.» 
8 CustApp. 273, 274. 

67- S.D.—Western Bldg. Go. v. J. C. 
Penney Co., 245 N.W. 909, 916, 60 
S.D. 630. 

68. Ohlo.—Phoenix Ins. Co. v. Luce, 
11 Ohlo Cir.Ct 476, 484, 5 Ohio Cir. 
Dec. 210. 

60 C.J. p 666 note 3. 

Siaailaxly expressed 
Every product of construction de- 
slgrned for permanent use where It 
stands.— A» Dicillo & Sons v. Ches- 
ter Zoningr Board o-f Appeal, Com.Pl.. 
103 N.B.2d 44, 47. 

69. U.S.—Jackson Freight Forward- 
ingr Co. V. U. S., 20 C.C.P.A., Cus- 
toms, 229, 234—European Trading 
Co. V. IT. S., 19 C.C.P.A,, Customs, 
82, 84—^U. S. V. Henry L. Exsteln, 
16 Ct.CustA.pp. 328, 331—Simon, 
Buhler & Baumann, Inc., v. U. S., 
8 CustApp., 273, 274. 

70. S.D.—Western Bldg. Co. v. J. 
C. Penney Co., 246 N.W. 909, 916, 
60 S.D. 630. 

71. Wis.—^Kosidowski v. City of 
Milwaukee, 139 N.W. 187, 188, 152 
Wis. 223. 

60 C.J. p 666 note 9 [b]. 

We are accusiomed to of a 

structure as something: above ground 
in the nature of a building, but thls 
is not necessarily the only meanlng 
of the Word. —Dysart v, Youngblood, 
102 P.2d 664, 666, 44 N.M. 351—Al- 
buquerque Foundry & Machlne Works 
V. Stone, 286 P. 167, 168, 34 N.M. 640. 

72. Cal.—Williams v. Mountalneer 
G. M. Co., 84 P. 702, 704, 102 Cal. 
134—^Hammond Lumber Co. v, 
Goldberg, 13 P.2d 814, 817, 126 Cal. 
App. 120. 


'^One who has bnllt a chismey izL 
a house, or a porch, or a doorstep, 
has helped to build a structure, to 
wit, a chimney, a porch, or door- 
step."—Williams v. Mountalneer G. 

M. Co., 34 P. 702, 704. 102 Cal. 134— 
Hammond Lumber Co. v. Goldberg, 
13 P.2d 814, 817, 125 Cal.App. 120. 

73. Conn.—Andrew B. Hendryx Co. 
V. City of New Haven, 134 A. 77, 
79. 104 Conn. 632. 

Mlch.—^Detrolt Truat Co. v. Austin, 
289 N.W. 239, 240, 291 Mich. 623. 

N. Y.—City of New York v. M. Wine- 
burgh Adv. Co.. 107 N.Y.S. 478. 483. 
122 App.Div. 748. 

All buUdings of every name and 
nature are structures.— TJ. S. ex rei. 
Murphy v. Warden of Clinton Prison, 
D.C.N.Y., 29 F.Supp. 486, 492. 

74. Conn.—Andrew B. Hendryx Co. 
V. City of New Haven, 134 A. 77. 
79, 104 Conn. 632. 

75. Mich.—Detroit Trust Co, v. Aus¬ 
tin. 289 N.W, 239, 240, 291 Mich. 
523. 

N.Y.—City of New York v, M. Wine- 
burgh Adv. Co., 107 N.Y.S. 478, 
483, 122 App.Div. 748. 

76. / 111.—Sixty-Thlrd & Halsted Re- 
alty Co. V. Goldblatt Bros., 96 N.E, 
2d 838, 842, 342 llLApp. 389. 

SisuUarly expressed 
The Word “structure" encompasses 
walls.—A- Dicillo & Sons v. Chester 
Zonlng Board of Appeals, Ohio Com. 
Pl., 103 N.E.2d 44, 47. 

77. U.S.—^U. S. ex rei. Murphy v. 
Warden of Clinton Prison, D.C.N. 
T., 29 F.Supp, 486, 492. 

78. Seld to ludude 

(1) Belt conveyor,—Ohio Power 


Co. V. Delst 96 N.B.2d 771. 776, 164 
Ohio SL 473. 

(2) Dog house consisting of con¬ 
crete blocks, and approximately sev- 
en feet long, five feet wide, and five 
feet hlgh, and having a roof.—^Uni- 
versity Gardens Property Owners 
Ass'n V. Solomon, 88 N.Y.S.2d 789, 
790. 

(3) Fire escape. 

Mich-—Paye v. City of Grosse Pointe, 
271 N.W. 826, 827, 279 Mich. 264. 
N.Y.—^Pross V. Excelsior Cleaning & 
Dyeing Co., 179 N.Y.S. 176, 179, 110 
Misc. 195. 

(4) Flagstaff.—Lawver v. Joint 
Dist. No. 1, Mount Horeb v. Blue 
Mounds, 288 N.W. 192, 193, 232 Wis. 
608. 

(5) Lunchwagon placed on a brick 
foundatioru—^People ex rei. Herzog v. 
Miller, 11 N.Y.S.2d 572, 673, 170 Misc. 
1063. 

(6) Pier and platform.—^Feirn v. 
Village of Shorewood Hilis, 34 N.W. 
2d 107, 109. 253 Wis. 418. 

(7) Post. 

Mich.—^Paye v. City of Grosse Pointe, 
271 N.W. 826, 827, 279 Mich. 254. 
N.Y.—Pross V. Excelsior Cleaning & 
Dyeing Co.. 179 N.Y.S. 176, 179. 110 
Misc. 195. 

(8) Stairway. 

Mich.—^Paye v. City of Grosse Pointe, 
supra. 

N.Y.—^Pross V. Excelsior Cleaning & 
Dyeing Co., supra. 

(9) Stepladder. 

Mich.—^Paye v. City of Grosse Pointe, 
supra. 

N.Y.—^Pross V. Excelsior Cleaning & 
Dyeing Co., supra. 

(10) Other objects held to he in- 
cluded see 60 C.J. p 667 notes 14 

16 M. 
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board,79 a fenee,®® a railroad track®! or tunnel,®^ 
towers,®® and a well.®^ 

The term has been held not to inqlude Tarions ob- 
jects,®5 such as a dirt road®® and a sidewalk.®^ 

The term may®® or may not®® include a gasoline 
pump, and may or may not include various kinds of 
tanks.®® 

It has been said that the inelusion of a paificular 
objeet, or its exelusion, usually depends on the con- 
text and the purpose sought to be accomplished by 
the provision of which the term is a part.®l 

The Word ^^structure'' is sometimes defined as 
meaning a fitting together, adjustment, building;®^ 
a joining together;®® the act of building or con- 
structing; a building up;®^ but, according to mod- 
em dictionaries, such meanings are now eharacter- 


ized as archaic®® or obsolete.®® 

''Structure” has been held synonymous with 
"building'^ see 12 C.J.S. p 382 note 35, and it has 
been distinguished from “building” see 12 C.J.S. 
p 382 note 54, and “edifiee” see 28 C.J.S. p 831 
note 33.1. 

Phrases employing the word “structure” are set 
out in the note.®7 

STBUMPET. See Prostitution § 1. 

STUB. The short blunt part of anything after the 
larger part has been broken off or used up; hence, 
any short, thick, projecting part; a stump.®® 

The term has been employed to designate a small 
post.®® 


79. N.T.—Buskirk v. O. J. Gude Co., 
lOQ N.T.S. 777, 115 App.Div. 330— 
Gunning^ System v. City of Buffalo, 
77 N.T.S. 987. 76 App.Div. 31—City 
of Hochester v. West, 51 N.T.S. 482, 
29 App.Dlv. 125. 

Ontdoor advertlfling' slffo. or T3ill'board 
Ohio.—A. Dicillo & Sons v. Chester 
Zoningr Board of Appeals, Ohio Com. 
Pl„ 103 N.B.2d 44, 47. 

SifirxLboard. 

Ark.—Selz v. City of Hot Sprlngs, 
108 S.W.2d 897, 899, 194 Ark. 644. 

80. Mich.—^Paye v. City of Grosse 
Pointe, 271 N.W. 826, 827, 279 Mich. 
254. 

N.T.—^Pross V. Excelsior Cleaningr & 
Dyeing Co., 179 N.T.S. 176, 179, 110 
Misc. 195. 

Wash.—^Karasek v. Peier, 61 P. 33, 35, 
22 Wash. 419, 50 L.R.A. 346. 

An ordlnary fenee is a structure 
within the hroad deflnition, but is not 
a structure withln the narrow deflni¬ 
tion.—Stewart v. Welsh, 178 S.W.2d 
506, 508, 142 Tex. 314. 

81. Tex.—^Port Worth & D. C. R. Co. 

V. Ammons, Civ.App., 215 S.W.2d 
407. 411. 

60 C.J. p 667 note 14 [a] (21). 

82. W.Va.—^Atlas Powder Co. v. Nel- 
son and Chase & Gilbert Co., 20 S. 
B.2d 890, 893, 124 W.Va. 298—Blue- 
fleld Supply Co. v. M. P. Smlth 
Const. Co., 177 S,E. 296, 298, 115 

W. Va. 537. 

83. Ohio.—A Dicillo & Sons v. Ches¬ 
ter Zoning Board of Appeals, Com. 
PI., 103 N.E.2d 44, 47. 

Radio tower 

N.C.—^Watson Industries v. Shaw, 69 
S.E.2d 505, 509, 235 N.C. 203. 


84. Ohio.—^A. Dicillo & Sons v. Ches¬ 
ter Zonlng Board of Appeals. Com. 
Pl., 103 N.B.2d 44, 47. 

OU weU 

N.M.—^Dysart v. Toungblood, 102 P. 

2d 664, 665, 44 N.M. 351. 

60 C.J. p 667 note 16 [a] (9), (10). 

Water well 

N.M.—^Dysart v. Youngblood, supra. 

85. Held not to include 

(1) A canal.—Paye v. City of 
Grosse Pointe, 271 N.W. 826, 827, 279 
Mich. 254—Healy v. Toles, 254 N.W. 
213, 266 Mich, 584, 92 AL.R. 749. 

(2) Other objects held not to be 
included see 60 C.J. p 667 notes 15 
[a]. 16 [b]. 

86. 111.—^Village of Niles Center v. 
Industrial Commission, 21 N.E.2d 
745, 747, 371 111. 622—McLaughlin 

V. Industrial Board of Illinois, 117 
N.E. 819, 820, 281 IU. 100. 

87- Wis.—Bauhs v. St. James Con- 
gregatlon, Madison, 37 N.W.2d 842, 
843, 265 Wis. 108. 

88. Ala,—Chaney v. State, 142 So. 
104, 105, 225 Ala. 5. 

89. N.M.—^Dunn v. Town of Gallup, 
29 P.2d 1053, 1065, 38 N.M. 197. 

90. Septio taaJc and water tank held 
Inclnded 

Ohio.—A. Dicillo & Sons v. Chester 
Board of Zoning Appeal, Com.Pl., 
103 N.E.2d 44, 47. 

Tank for storage of petrolenm prod- 
uots not inclnded 

Pa.—^Humphreys v. Stuart Realty 
Corp., 73 A2d 407. 410, 364 Pa. 616. 

91- Tex.—Stewart v. Welsh, 178 S. 

W. 2d 606, 608, 142 Tex. 314. 
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92. Ohio.—^Lewis v. State, 69 N.E. 
980, 983, 69 Ohio St. 473. 

93. Ohio.—^Phoenix Ins. Co. v. Luce, 
11 Ohio Cir.Ct. 470, 483, 5 Ohio Cir. 
Dec. 210. 

94. Ohio.—Lewis v. State, 69 N.E. 
980, 983, 69 Ohio St. 473. 

96. New Standard D. 

96. Webster New Int.D. 

97. Phrases 

(1) “Circulation structure” as a 
publishing term see 14 C.J.S. page 
1122 note 50. 

(2) "Drainage structure” deflned 
see Drains § 1. 

(3) "Permanent structure” see 70 
C.J.S. p 563 notes 61-63. 

(4) “Temporary structure” is one 
which can easlly be changed or re- 
paired at reasonable expense.—^Louis- 
vllle & N. R. Co. V. Laswell, 187 S.W. 
2d 732, 735, 299 Ky. 799—Kidd v. 
Jody, 161 S.W.2d 606, 608, 290 Ky. 
379. 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 667 notes 
21-30. 

98. Webster New Int.D. 

Phrases 

(1) "Stub book” see 11 GJ.S. p 621 
note 97.7. 

(2) *^tub run” see Motor Vehicles 
§ 8 . 

(3) "Stub switch” distinguished 
from "split switch” see Rallroads § 1 
n. 

(4) "Stub train” see RaJIroads § 1 
Ct (2). 

99. Tex.—Galveston, H. & S. A Ry. 
Co. V. Miller, Civ.App., 192 S.W- 
593, 595. 
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STXTBBLE. The stumps o£ wheat, rye, or other 
grain left in the groimd, as after reaping.i The 
term is also applied to the roots from which sugar 
cane has been cnt.2 

STUBBORN. The adjective^ "stubhom” is defined 
as meaning inflexible in opinion or intention; nn- 
reasonably obstinate;^ nnreasonably unyielding;^ 
not easily bent, set aside, or overeome;® eharacter- 
ized by perseverance or persistenee.*^ 

STUDENT, A person who is engaged in a conrse 
of stndy, either general or special.^ It has been 
stated that a student does not lose his status as 
such merely because he eams money to help pay 
for his tuition or living expenses.^ 

The relationship between student and college or 
university is diseussed in Colleges and Universities 
§§ 24-29. A studenfs domicile is treated in Domi- 
cile § 12 g (3), and his residenee for voting pur- 
poses in Elections § 22. 

Immigration laws applieable to alien students 
are considered in Aliens §§ 89, 94 d (2), 102 a (3); 
statutes prohibiting the sale or gift of intoxicating 
liquor to students, see Intoxicating Liquoi-s § 261. 

STUD POKER. See Gaming § 1 b (2), (3), d. 

STUFF. While the word “stuff” ordinarily is used 
in connection with inanimate personal property,!® 


it is also employed to signify trash; nonsense; 
foolish or irrational language.^^ 

Phrases employing various forms of the word 
are set out in the note.^^ 

STUMP. The part of the tree or piant remaining 
in the earth after the stem or tmnk is cut offj the 
stub.15 

STUIO^AGrE. As a term which generally refers to 
the sum agreed on to be paid to an owner for trees 
standing or lying on his land, see Logs and Logging 
§ 1 i, “Stumpage value” is also defined in that sec- 
tion, and “stumpage liens” are treated in §§ 59 b, 
65, 70 b, 74. 

STUPOR. A state in which the faculties are dead- 
ened or dazed; a suspension or great diminution 
of sensibility.i^ The term may mean either physical 
or mental insensibility.i® 

ST. VITUS* DANCE. See Insane Persons § 2 d. 

STYLE. Mode or mannerj^s also design or pat- 
tern.^"^ 

SUA CUIQUE DOMUS ARX ESTO. See 60 C.J. 
p 669 note 78. 

SUA SPONTE. Literally, Of his or its own will 


1. Webster New Int.D. 

Kot sttLbble 

A comfield from which the corn 
had not been grathered, and a meadow 
which had been mowed once, but 
could be mowed again, were not stub- 
ble.—Corpus JUrls dted lu Colby v. 
Hili» 61 P.2d 207, 209, 177 Okl. 511. 

The term may be showu to luclude 

and designate whatever Is left on 
the ground after the harvest time.— 
Callahan v. Stanley, 67 Cal. 476, 478. 

2. U.S.—Viterbo v. Freidlander, La., 
7 S.Ct. 962, 976, 120 U.S. 707, 30 L. 
Ed. 776. 

3. Mlss.—Taylor v. State, 11 So.2d 
663, 674. 194 Miss. 1. 

4. Miss.—Taylor v. State, supra. 
‘*Stupidly stubbom” synonymous 

with “bull-headed’* see 12 C.J.S. p 
558 note 42. 

5. Or.—State v. Butler, 186 P. 55, 61, 
96 Or. 219. 

0. Miss.—^Taylor v. State, 11 So.2d 
663, 675, 194 Miss. 1. 


7. New Standard D. 

Slmilarly defined 

Perseverance; perslstence.—Taylor 
V. State, 11 So.2d 663, 676, 194 Miss. 

1 . 

8. U.S.—U. S. ex rei. Slmonian v. 
Tod, C.C.A.N.T., 297 F. 172, 173. 

60 C.J. p 668 note 41. 

9. Mass.—Rummel v. Peters, 51 N.E. 
2d 57, 64, 314 Mass. 504. 

10. Mont.—Sharp v. Sharp, 139 P.2d 
235, 237, 116 Mont. 35. 

11. lowa.—State v. Weems, 65 N.W. 
387, 393, 96 lowa 426. 

12. Phrases. 

(1) “Household stuff** see 41 C.J.S. 
p 368 note 96. 

(2) “StufHng the ballot box” as an 
ofCense see Elections § 327. 

(3) Other phrases as to which 
more recent adjudicatione have not 
been found see 60 C.J. p 668 notes 
47, 49. 


13. Wis.—Cremer v. Portland, 36 
Wis. 92, 96. 

60 C.J. p 668 note 62. 

As a mining term see Mines and Min- 
erals § 3 h. 

Phrases 

(1) “Stump tail*’ is a term applied 
to depreciated currency.—Webster v. 
Pierce, 35 111. 158, 163. 

(2) Other phrases as -to which 
more recent adjudicatione have not 
been found see 60 C.J. p 668 notes 54, 
56. 

14. Tex.—Baldridge v. State, 74 S.W. 
916, 919, 45 Tex.Cr. 193. 

60 C.J. p 669 note 67. 

15. lowa—^In re Richardson^s Will, 
202 N.W. 114, 117, 199 lowa 1320. 

16. Neb.—Gorey v. Kelly, 90 N.W. 
554, 555, 64 Neb. 605. 

Phrases as to which more recent 
adjudlcations have not been found 
see 60 C.J. p 669 notes 74-77. 

17. Vt.—Herrick v. Noble, 27 Vt 1. 

6 . 
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or motion; yoluntarily; without prompting or sug¬ 
gestiones 

SUB (Latin). Under;!® below;®® upon.®! 

As the first word of a maxim as to which there 
have been no recent applications see 60 C.J, p 669 
note 82. 

S%ib conditione. The phrase "sub conditione" is 
defined as meaning on eondition,®® and is used to 
express a conditiones or a contingent obligation.®^ 

Other phrases commeneing with the Latin "sub" 
are set out in the note.®® 

SUB (Prefix). Under; from under.®® In chem- 
istry,®7 it signifies nothing more than that the term 
to which it is prefixed is present in only relatively 
small proportion, or in less than the normal 
amount.e® 

SUBAG-ENT. The term is defined generally in 
Agency § 7 and other referenees to it are made in 
the title index. Consuit also the title index to 
Banks and Banking. 

SUBOONTBAOT. Defined, see Contraets § 11, and 
other referenees in title index. 

SUBOONTRAOTOR. The term is defined in con- 
nection with contraets generally in Contraets § 1 


f, and with referenee to building contraets in Con¬ 
traets § 11. See also the C.J.S. title Workmen^s 
Compensation Acts §§ 107-111, also 71 C.J, p 483 
note 21-p 495 note 17, and the indexes to the tities 
Master and Servant, Mechanies' Liens, Municipal 
Corporations, and Negligence. Consuit also the De- 
seriptive-Word Index. 

SUBDITIS ET OBEDIENTIBUS NISI, l^EGES 
FRUSTRA FERUNTUR. See 60 C.J. p 670 note 
99. 

SUBDIVIDE. In general, to divide the parts of 
into more parts; to divide again, as what has al- 
ready been divided;®® to divide into smaller parts 
the same thing or subjeet matter,®® 

In real estate, to divide a traet of land into lots 
to sell before developing or improving them.®! 

SUBDIVISION. In general, the act or process of 
subdividing; also, an instance or example of sub- 
dividing; a part of a thing made by subdividing.®® 

"Subdivision" may be used as synonymous with 
"paragraph” see 67 C.J.S. p 557 note 22. 

The word "subdivision" is frequently used with 
referenee to real estate to denote an unimproved 
traet of land which has been surveyed and divided 
into lots for the purpose of resale,®® and as used 
in this sense a subdivision may be the same as an 
addition.®^ In some localities a subdivision is dis- 


18. Black L.D. 

19. Miss.—Baker v. Baker*s Estate, 
24 So.2d 841. S43. 199 Miss. 388. 

N.C.—Corporation Commission v. 
Wilkinson, 160 S.E. 292, 294, 201 
N.C. 344. 

Va.—^Prench v, Be ville, 62 6.E.2d 883, 
886, 191 Va. 842. 

20. N.T.—In re Arcowsky*s Wm, 11 
N.T.S.2d 853, 854, 171 Misc. 41. 

21. Black L.D. 

22. Black L..D. 

23. N.T.—Graves v. Deterling, 24 N. 
B. 665, 657, 120 N.T. 447. 

60 C.J. p 669 note 84. 

24. IlL—Aldrich v. Aldrich, 260 111. 
App. 333, 361. 

25. SiLl) Jndloe 

Liiterally, “Under or before a judge 
or court; under judicial considera- 
tion; undetermined.”—^Blaxjk L.D.; 
60 C.J. p 674 note 69-p 675 note 71. 

Sub modo 

Under a qualifleation; subjeet to a 


restriction or condition.—^Black U.D. 
—60 C.J. p 688 note 11. Corporations 
sub modo see Corporations § 21. 

Snb nomine 

Under the name; in the name of; 
under the title of.—^Black L-D. 

26. New Standard J>. 

27. New Standard D. 

28« U.S.—^Durand v. Bethlehem Steel 
Co., aCJLDel., 123 F.2d 321, 322. 

29- Mo.—State ex rei. Frank v. Tegr- 
ethoff, 89 S.W,2d 666, 669, 338 Mo. 
328. 

30. Cal.— Corpus Juris dted in 
People V. Embassy Realty Associ¬ 
ates, 167 P.2d 797, 799, 73 CaLApp. 
2d 901— Corpus Juris dted in Cow- 
ell V. Clark, 99 P.2d 594, 596, 37 
Cal.App.2d 255. 

60 C.J. p 670 note 2. 

31. Cal.—People v. Embassy Roalty 
Associates, Inc., 167 P.2d 797, 799, 
73 Cal.App.2d 901—Cowell v. Clark, 
99 P.2d 694, 696, 37 Cal.App.2d 255. 
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32. Webster New Int.D. 

‘^Subdivision” defined by application 
of meanlngs of verb “subdivide” 
"Subdivision” means to divide into 
smaller parts the same thlngr or sub- 
ject matter. 

Cal.—^People v. Embassy Realty As¬ 
sociates, 167 P.2d 797, 799, 73 Cal. 
App.2d 901—Cowell v. Clark, 99 P. 
2d 694, 696, 37 Cal.App.2d 266. 

Mo.—Kansas City v. Neal, 26 S.W. 
695, 696, 122 Mo. 232. 

Constmed as meaning “part” 

Ark.—GUI V. -Saunders, 31 S.W.2d 748, 
749, 182 Ark. 453. 

33. Cal.—People v. Embassy ReaJty 
Associates, 167 P.2d 797, 800, 73 
Cal.App. 2d 901. 

34. Utah.—^Perguson v. Mathis, 85 R 
2d 827, 829. 96 Utah 442. 

Used interohangeably 

"An addition and a subdivision may 
be the same thing or they may bo 
different things. Each usually, but 
not necessarily» Implies a traet of 
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SUBDIVISIONSUBJACENT 


tinguished from a development on which improTe- 
ments are made before sale^ while elsewhere the 
terms have the same sigiiification.35 

Phrases employing the term are set out in the 
note.36 

ST7BDTJEAL* Beneath the dura mater, between it 
and the arachnoid.37 

SUBFLOW. As applied to a surface stream the 
term may be defined as those waters which slowly 
find their way throngh the sand and gravel consti- 
tuting the bed of the stream, or the lands under or 
immediately adjacent to the stream, and are them- 
selves a part of the surface stream.38 

STJBFBrEIGrHTS. An expression in common nse and 
easily understood, embracing ali freights which a 
eharterer stipnlates to receive for the carriage of 
goods, whether he takes the ship by demise or other- 
wise.39 

SUBINTEUDATION. The system which the feudal 
tenants introdnced of granting smaller estates ont of 
those which they held of their lord, to be held of 


themselves as inferior lords. As this system was 
proeeeding downward ad infinitum, and depiiving 
the lords of their feudal profits, it was snppressed by 
the statute Quia Emptores, 18 Edward I, ch. 1, 
and instead of it alienation in the modem sense 
was introdnced, so that thenceforth the alienee held 
of the same chief lord and by the same Services that 
his alienor before him held.'*® However, even after 
the statute of Quia Emptores was enacted it was 
recognized that the chief lord might forego the 
benefit of the statute by authorizing his tenant to 
make‘a subinfeudation, that is, grant lands to be 
holden of himself; but this could not be done by 
a mesne lord on aeeount of the interest of his supe- 
riors.4i 

SUBIBEIGATE. To irrigate below the suifaee, as 
by a system of underground porous pipes.'* 2 

STJBIRRIGrATION*. A natural proeess by percola- 
tion through the soil.^3 

SUBJACENT. Ljring under or below; also, being 
lower, although not directly below; as, hilis and 
subjacent valleys; occurring below the surface; as, 
a subjacent fire.^^ 


land platted and subdivlded into 
smaller tracts, named and designated 
as lots or blocks, the offlcial piat of 
which Is duly authenticated and re- 
corded in the recorder’s office. Each 
may cover new lands thereby added 
to or included within the corporate 
limits of the city or either cover 
lands aiready within the city but now 
platted and subdivlded from acreagre 
Into lots and blocks as a new piat or 
subdi Vision ofthe platted portion of 
the City or be an addition to the sub- 
dlvided and platted portion of the 
City. So lands may be subdivlded 
and platted, named, and the piat au¬ 
thenticated and flled for record in 
the recorder’s office, even though out- 
side the corporate limits of any city 
or town, We refer to these matters 
to point out that the words are not 
Inherently different or sugrgestive of 
different thlngs. In common par- 
lance, they are frequently used inter- 
changreably.**—^Fergruson v. Mathis, 
supra. 

35. Cal.—^People v. Embassy Realty 

Associates, 167 P.2d 797, 800, 73 

Cal.App.2d 901. 

36. nurases 

(1) “Politi cal subdi Vision’* see 72 
C.J.S. p 223 notes 97-1. 

(2) "SubdiVision of the electric 
llght’* see Electricity g 1 b. 


(3) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 670 notes 6- 
12 . 

37. Stedman Med.D. 

Phrases 

(1) “Subdural hematoma” see 39 
C.J.S. p 888 note 95. 

(2) "Subdural hemorrhage’* see 39 
C.J.S. p 888 note 99. 

38. Ariz.—^Maricopa County Munici- 
pal Water Conservatlon I>ist. No. 1 
V. Southwest Cotton Co., 4 P.2d 369, 
380, 39 Ariz. 65. 

60 C.J. p 670 note 13. 

39. U,S.—American Steel Barge Co. 
V. Chesapeake & B. Coal Agency 
Co.. Maas., 116 F. 669, 672, 53 C.C. 
A. 301. 

40. Black I..D. 

18 C. J. p 151 note 61. 

AboUshed by statute Qnia Smptores 
(1) The statute Quia Emptores in 
the year 1290 was deslgned to pre- 
vent the disadvantageous effects of 
subinfeudation to the overlord. The 
statute provided that when the feudal 
holder of the land aliened it his 
grantee should nevertheless hold di¬ 
rectly from the overlord, so that the 
rights of the latter with respect to 
escheat and other incidents of the 


feudal tenure should not be defeated 
—Jones V. Magruder, B.C.Md., 42 P. 
Supp. 198, 196. 

(2) In the year 1290 the custom 
of subinfeudation had become Intol- 
erable, whereupon the statute of Quia 
Emptores was enacted. Thereafter 
no new tenure could be created on 
feoffment in fee simple, unless by 
the klng or a tenant in capite, be- 
cause by the force of the statute ali 
lands and tenements so granted were 
held of the chief lord of the same 
fee by such Services and customs as 
the feoffer held before. The effect of 
this statute was to prevent subin¬ 
feudation, and to permit alienation 
of lands in fee, free and ciear of any 
new tenure.—^Kavanaugh v. Cohoes 
Power & Llght Corporation, 187 N.T. 
S. 216, 231, 114 Misc. 590. 

41. N.T.—^People v. Van Rensselaer, 
9 N.Y. 291. 333. 

42. Neb.—Morrow v. Farmers* Irr. 
Dist., 220 N.W. 680. 682, 117 Neb. 
424. 

43- Neb.—Morrow v. Farmers* Irr. 
Dist., supra. 

60 C.J. p 671 note 18. 

44- Webster New Int.B. 

"Subjacent support*» see Adjoinlng 

Landowners § 26, and Mines and 
Minerals §§ 240, 278. 
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SUBJECT. The term “subject” is derived from the 
Latin ^'sribjectus/'^® lik 0 many otber words in 
the English language, has varions meanings,^® and 
a laige signification, often embracing different kinds, 
different classes, and varions modes, ali belonging 
to the general subject.^^ Thns, in determining the 
intent with which the word is nsed, the meaning 
most suited to the context should be choseu.^^ 

As a Noun 

The Word "snbjeet'^ is defined generally as mean¬ 
ing that concerning whieh something is asserted^^ 
or done;S® that concerning which anything is said 
or done;5i that which is spoken of ;52 that which is 
taken up for diseiission;53 that on which any op- 
eration, either mental or material, is perfoTmed;^^ 
that whieh is bronght under thought or examina- 
tion;55 the theme of a proposition or discoursej56 
the thing or peKon treated of;57 the thing fonn- 
ing the gronndwork.5S It is also defined as mean¬ 
ing that of whieh anything is afSrmed or predi- 
cated;^^ or more speeifieally, a word or word 
gronp denoting that of whieh anything is predi- 
cated .®0 

As nsed with respect to a person, the word ^^sub- 
ject” is frequently applied to one who is nnder the 
goveming power of another,®! speeifieally a person 
owing allegianee to a monarehj®^ and it refers also 
to one who owes obedience to the laws, and is en- 
titled to partake of the elections into the public 
office. 


The noun “subject” has been held equi valent to, 
or synonymous with, ^fitem’’ see 48 C.J.S. p 788 
note 10, “purpose” see 73 C.J.S. p 1261 note 96, 
and “substance,”64 and it has been compared with, 
or distinguished from, “provision^^ see 73 C.J.S. p 
269 note 35, "substanee,^'®^ and ^‘transient.”®® '‘Snb- 
ject” and ^'object” have been held to be equivalent, 
and the terms have also been distinguished, see 67 
C.J.S. p 11, notes 24-28. 

While the words ^^subject” and "citizen” have 
been regarded as words of different import, the 
term ^'citizen,” in the United States, is analogous 
to the term “subjeet” in the eommon law, see 
Citizens § 1 a. 

With referenee to nations the terms ^Tnhabitants,” 
^'people,” and “subjects” are sometimes nsed in- 
discriminately as synonyms, see 43 C.J.S. p 392 
note 89. 

The meaning of constitutional provisions prohibit- 
ing a statute from embracing more than one subject 
is treated in Statntes §§ 217, 218. Referenee to 
the word ''subjects” as nsed in various alien enemy 
statutes is made in the C.J.S. title War § 12, also 
67 C.J. p 349 note 89. 

As a Verb 

The term "subject,” which is frequently employed 
with the preposition ^'to,”®*^ is variously defined as 
meaning to bring under control, power, or domin- 


45. 111.—0'Liearv v. Cook County, 28 
111. 634, 537. 

60 C.J. p 671 note 20. 

46. U.S.—United States v. Northern 
Pac. Ry. Co., D.C.Minn., 54 F.Supp. 
843, 844. 

Glveu many shades of meaning by 

the dlctionaries.—^^Vhlte v. Hopkins, 
C.C.A.Tex.. 51 P.2d 159, 163. 

47. Okl.—^Ex parte Owen, 286 P. 883, 
885, 143 Okl. 8. 

48. U.S.—U. S, V. Northern Pac. Ry. 
Co.. D.CMinn., 64 F.Supp. 843. 844. 

49. Cal.—Bourland v. Hildreth, 26 
Cal. 161. 232. ' 

50. lowa.—Miller v. Miller, 73 N.W. 
484, 485. 104 lowa 186. 

51. Tenn.—^^Varren v. Walker, 71 S. 
W.2d 1067, 1068. 1069. 167 Tenn. 
505. 

52. N.M.—State v. Armstrong, 243 P. 
333. 337, 31 N.M. 220. 

Wasiu—State v. King County Super. 


Ct., 68 P. 957, 960, 28 Wash. 317, 92 
Am.S.R, 831. 

53. Cal.—People v. Parvin, 14 P. 783, 
784, 2 Cal.Unrep.Cas. 788. 

54. N.T.—Glen, etc.. Mfg. Co. v. 
Hali, 61 N.T. 226, 236, 19 Am.R. 278. 

55. Cal.—^People v. Parvin, 14 P. 
783, 784, 2 Cal.Unrep.Cas. 788. 

56. N.M.—State v. Armstrong, 243 
P. 333, 337, 31 N.M. 220. 

Wash.—State v. King County Super. 
Ct., 68 P. 967, 960, 28 Wash. 317, 92 
Am.S.R. 831. 

57. Tenn.—Warren v. Walker, 71 S. 
W.2d 1057, 1059, 167 Tenn. 506. 

58. 111.—0’Leary v. Cook County, 28 
111. 534, 537. 

60 C.J. p 671 note 31. 

59. N.M.—State v. Armstrong, 243 
P. 333, 337, 31 N.M. 220. 

60 C.J. p 671 note 26. 

60. S.D.—State ex rei. Johnson v. 
Toungauist, 13 N.W.2d 296, 297, 
298, 69 S.I>. 574. 


61. Alta.—^Rex V. Felton, 9 Alta.Li. 
238, 243. 

60 C.J. p 671 note 61. 

“British subject” see 11 C.J.6. p 1143 
note 53. 

62. Alta.—^Rex v. Felton, supra. 

60 C.J. p 671 note 52. 

63. U.S.—Respublica v. Chapman, 1 
I>all., Pa., 53, 60, 1 L.Ed. 33. 

64:. Tenn.—McMahan v. Felts, 19 S. 
W.2d 249, 250, 159 Tenn. 435. 

65. Ala.—^Ex parte Black, 40 So. 133, 
134, 144 Ala. 1. 

60 C.J. P 976 note 76 [b]- 

68. U.S.—Stadtmuller v. Miller. C.C. 
A.N.T., 11 F.2d 732, 739, 46 A.Ii.R. 
895. 

67. Cal.—CofCey v. Sacramento 
County Superior Court, 82 P. 75, 
79, 147 Cal. 625. 

Pa.—Ozehoski v. ficranton Spring 
Brook Water Service Co., 43 A.2<i 
601. 603, . 157 Pa.Super. 437. 
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ion;®s to make subservient to make liablej^o to 
make subject;*^^ to subordinate;'^^ to cause to be- 
eome subject or subordinate;'^^ to subdue;*^^ also 
to become servient,subservient,*^® or subordinate^^ 
to. 

As an Adjective 

Aetually placed or brought under liable;'^^ 
obedient; submissive; subordinate.^O 

Subject matter, A term of different meanings 
as used by tbe courts in treating with different 
problems.81 It is defined generally®^ as meaning 
the cause the objeet;®^ the tMng in contro- 
versy;^® tbe tbing in dispute;®® tbe subject or 
matter presented for consideration;87 tbe matter 
or tbougbt presented for eonsideration in some 
statement or discussion;®® tbe rigbt wbicb one par- 
ty claims as against tbe otber, as tbe rigbt to 
divorce, of ejectment, to recover money, to bave 


foreclosure.®® 

Tbe term ^'subject matter^^ in connection witb ac- 
tions generally is treated in Actions § 1 i, and with 
respect to questions of jurisdiction generally in 
Courts § 23, Federal Courts § 4 b, Equity §§ 79- 
83, and Admiralty §§ 23-65. 

Subject to, Tbe expression ^^subject to” bas no 
well-defined meaning.®® It is a term of qualifica- 
tion,9i being employed usually to qualify sometbing 
substantially already created,®^ and embodjdng tbe 
command tbat tbe act sball not be effective untii 
tbe condition is complied witb.®® It normally con- 
notes, in legal usage, an absence of personal obliga- 
tion,®^ and as ordinarily used does not create af¬ 
firmative rigbts.®® 

As defined by lexicograpbers,®® and in its ordinary 
sense,tbe term ^'subject to” means subordinate,®® 


68. N.C.—Avery County Bank v. 
Smith, 120 S.E. 215, 218. 186 N.C. 
635. 

60 C.J. p 672 note 62. 

69. N.T.—Shepard & Morse Lumber 
Co. V. Hurd, 112 N.T.S. 401. 403, 
128 App.Biv. 28—Thorp v. Munro, 
47 Hun 246, 249. 

70. N.T.—'Shepard & Morse Lumber 
Co. V. Hurd, 112 N.T.S. 401, 403, 128 
App.Div. 28. 

60 C.J. p 672 note 66. 

71. N.C.—^Avery County Bank v. 
Smith, 120 S.R 215, 218, 186 N.C. 
635. 

72. N.T.—Duryea v. Lohrke, 121 N. 
T.S. 138, 141, 136 App.Div. 555. 

N.C.—^Avery County Bank v. Smith, 
120 S.E. 215, 218, 186 N.C. 635. 

73- Cal.—^Byrne v. Drain, 60 P. 433, 
127 Cal. 663. 

74- N.C.—Avery County Bank v. 
Smith, 120 S.E. 215, 218, 186 N.C. 
635. 

75. Pa.—Ozehoski v. Scranton 
Springr Brook Water Service Co., 
43 A.2d 601. 603, 157 Pa.Super. 437. 

76. Cal.—Cofifey v. Sacramento 
County Super. Ct., 82 P. 76, 79, 147 
Cal. 525—^Byrne v. Drain, 60 P. 433, 
127 Cal. 663. 

77. Cal.—Coffey v. Sacramento 
County Super. Ct., 82 P, 75, 79, 147 
Cal. 525. 

78. XJ.-S.—^White v. Hopkins, C.C.A. 
Tex., 51 F.2d 169, 163. 

Ohio.—^Dumhoff-Joyce Co. vl Hamil- 
ton Furnace Co., 24 Ohio N.P., N.S., 
145, 147. 

79. Ala.—^People's Bank, etc., Co. v. 


Tissier Hardware Co., 45 So. 624, 
626, 154 Ala. 103. 

Ga.—^Blackshear Mfg. Co. v. Tal- 
madge, 161 S.E. 266, 269, 173 Ga, 
703. 

80. Ala,—^People’s Bank, etc., Co. v. 
Tissier Hardware Co., 45 So. 624, 
626, 154 Ala. 103. 

81. Mo.—Cantrell v. City of Car- 
uthersville, 221 S.W.2d 471, 476, 
359 Mo. 282. 

82. N.T,—Hunt v. Hunt, 72 N.T. 
217, 228, 28 Am.R. 129. 

83. N.T,—Hunt v. Hunt, 72 N.T. 217, 
228, 28 Am.H. 129. 

60 C.J. p 672 note 76, 

84. Okl,—Parker v. Lynch, 56 P. 
1082, 1088. 7 Okl. 631. 

60 C.J. p 673 note 77. 

85. Neb.—^Holmes v. Mason, 116 N. 
W. 770. 80 Neb. 464. 

86. Okl.—^Flower Hospital v. Hart, 
62 P.2d 1248, 1262, 178 Okl. 447. 

60 C.J. p 673 note 79. 

87. Okl.—^Flower Hospital v. Hart 
supra. 

88. N.T.—Hunt v. Hunt 72 N.T. 217, 
228, 28 Am.R. 129. 

Puerto Rico.—^Martlnez v. Padilla, 19 
Puerto Rico 655, 567. 

89. Okl.—^Flower Hospital v. Hart, 
62 P.2d 1248, 1262, 178 Okl. 447. 

90. Wash.—^Laucks v. Princehouse, 
124 P.2d 226, 230, 232, 13 Wash.2d 
140. 

91. 111.—^Harley v. Magrnolla Petrole¬ 
um Co.. 37 N.E.2d 760, 766, 378 111. 
19, 137 A.L.R. 900. 

60 C.J. p 673 note 1 [a]. 
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92. Pa.—^In re Brown*s Estate, 137 
A. 132, 138. 289 Pa 101. 

Tex.— Corpus Juris quoted ia. Sani- 
tary Appliance Co. v. French, Civ. 
App., 58 S.W.2d 169, 163. 

93. Mont.—^Atlantic Pacific Oil Co. 
of Montana v. Gas Development 
Co., 69 P.2d 750, 762, 105 Mont In¬ 
state V. Stafford, 34 P.2d 372, 379, 
97 Mont 275. 

94- V,S. —^Helvering v. Southwest 
Consol. Corporation, La, 62 S.Ct 
646, 551, 315 U.S. 194, 86 L.Ed. 789. 

95. U.S.—Shell Oil Co. v. Manley Oil 

Corporation, C.C.A.I11., 124 P.2d 

714, 716. 

111.—^Bngrlestein v. Mintz, 177 N.E. 
746, 762, 346 111. 48. 

Mo.—^Homan v. Bmployers Reinsur- 
ance Corporation, 136 S.‘W*.2d 289, 
302, 345 Mo. 650, 127 A.L.R. 163. 

Tex.—Kokernot v. Caldwell, Civ.App., 
231 S.W.2d 528, 631. 

96. Mo.—^Homan v. Employers Rein- 
surance Corporation, 136 S.W.2d 
289, 298, 346 Mo. 650, 127 A.L.R. 
163. 

97. U.S.—Shell Oil Co. v. Manley Oil 
Corporation, C.C.A.ni., 124 P.2d 
714, 716. 

111.—^Bng-lestein v. Mintz, 177 N.E. 
746, 752, 346 111. 48. 

Mass.—^Flower v. Town of Billerica, 
87 N.E.2d 189, 191, 324 Mass. 619. 

Mo.—^Homan v. Employers Reinsur- 
ance Corporation, 136 S.W.2d 289, 
302, 345 Mo. 660, 127 A.L.R. 163. 

Tex.—Kokernot v. Caldwell, Civ,App., 
231 S.W.2d 628, 631. 

98. U.S.—Shell Oil Co. v. Manley Oil 

Corporation, C.C.A.I11., 124 P.2d 

714, 716. 
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subservient®® or obedient^ to; cbarged witb;2 lia- 
ble;® subjected to the evils of.4 

It is also defined as meaning limited,® controlled,® 
regulated/ or affeeted^ by; under tbe control, pow- 
er, or dominion of;® conditional upon;^® dependent 
upon^i or exposed to^^ (some contingent action) 
being under tbe contingency of.^^ 


The terni has also been construed by tbe courts 
as the equivalent of ^‘reserving,”i5 and under its 
broader import and when employed in conneetion 
with an existing agreement it has been construed to 
mean subject not only to the disadvantages, but also 
to the advantages, given by the agreementA® 

Subject to*' has been held identical in meaning 


Ga.—State Revenue Commission v. 
CJolumbus Bank & Trust Co., 178 

S.E. 467. 464, 50 Ga.App. 486. 

Mass.—^Flower v. Town of Billerica, 
87 N.E.2cl 189, 191, 324 Mass. 519. 

Mo.—^Homan v. Employersp Beinsur- 
ance Corporation, 136 S.W.2d 289, 
302. 345 Mo. 650, 127 A.L.R. 163. 

Mont.—^Atlantic Pacific Oll Co. of 
Montana v. Gas Development Co., 
69 P.2d 750, 762. 105 Mont. 1—State 
ex rei. Nagle v. StaflCord, 34 P.2d 
372, 379, 97 Mont. 275. 

Tex.—^Kokernot v. Caldwell, Civ.App., 
231 S.W.2d 628, 631—Corpus Juris 
quoted ia Sanitary Appliance Co. v. 
French, Civ.App., 58 S.W.2d 169, 
163. 

Wyo.—^Kelly v. Smythe, 157 P.2d 289, 
296, 61 Wyo. 209, 

60 C.J. p 673 note 97< 

lUf erlor to 

N.Y.—P. T. McDermott, Inc. v. Law- 
yers* Mortffage Co., 133 N.E. 909, 
914, 232 N.Y. 336. 

99. U.S.—«hell Oil Co. v. Manley 
Oll Corporation, C.C.A.I11., 124 F.2d 
714, 716. 

Ga—State Revenue Commission v. 
Columbus Bank & Trust Co., 178 S. 
E. 463, 464. 50 GaApp. 486. 

Mass.—Flower v. Town of Billerica 
87 N.E.2d 189, 191, 324 Mass. 519. 

Mo.—^Homan v. Employers Reinsur- 
ance Corporation, 136 S.W.2d 289, 
302, 345 Mo. 650, 127 A.L.R. 163. 

Mont.—Atlantic Pacific Oil Co. of 
Montana v. Gas Development Co., 
69 P.2d 750, 762, 105 Mont. 1—State 
ex rei. Nagle v. Stafford, 34 P.2d 
372, 379, 97 Mont. 275. 

Tex.—^Kokernot v. Caldwell, Civ.App., 
231 S.W.2d 628, 531—Corpus Juris 
quoted la Sanitary Appliance Co. v. 
French, Civ.App., 58 S.W.2d 159, 
163 

Wyo.—Kelly v. Smythe. 157 P.2d 289, 
296. 61 Wyo. 209. 

60 C.J. p 673 note 98. 

1. Cal.—Shay v. Roth, 221 P. 967, 
969, 64 Cal.App. 314. 

Tex.—Corpus Juris quoted ia Sani¬ 
tary Appliance Co. v. French, Civ. 
App., 58 S.W.2d 159, 163. 

2. Tex.—Corpus Juris guoted la 
Sanitary Appliance Co. v. French, 
supra 

60 C.J. p 673 note 87. 


3. Mo.— Corpus Juris cited ia Ho- 
man v. Employers Reinsurance 
Corporation, 136 S.W.2d 289, 298, 
345 Mo, 650, 127 A.L.R. 163. 

Mo.—^Hannibal Trust Co. v. Elzea 
286 S.W. 371, 377, 315 Mo. 485. 

Slmllarly dellned 

(1) Made liable.—«tate Revenue 
Commission v. Columbus Bank & 
Trust Co., 178 S.E. 463, 464. 60 Ga. 
App. 486. 

(2) Liable to be affected.—^Dum- 
hoff-Joyce Co. v. Hamilton Furnace 
Co., 24 Ohio N.P.. N.S., 145, 147. 

4. Ga—State Revenue Commission 
V, Columbus Bank & Trust Co., 178 

S.E. 463, 464, 50 GaApp. 486. 

5. U.S.—Shell Oll Co. v. Manley Oil 

Corporation, C.C.A.I11., 124 P.2d 

714, 716. 

Ga.— Corpus Juris dted la State Rev¬ 
enue Commission v. Columbus 
Bank & Trust Co., 178 S.E. 463, 464, 
50 Ga.App. 486. 

111.—^Bnglestein v. Mintz, 177 N.B. 
746, 752, 345 111. 48. 

Mass.—^Flower v. Town of Billerica 
87 N'.E.2d 189, 191, 324 Mass. 519. 
Mo.—Homan v. Employers Reinsur¬ 
ance Corporation, 136 S.W.2d 289, 
302, 345 Mo. 650, 127 A.L.R. 163. 
Neb.— Corpus Juris aaoted ia State 
ex rei. Johnson v. Tilley, 288 N.W. 
621, 523, 137 Neb. 173. 

Tex.—^Kokernot v. Caldwell, Civ.App., 
231 S,W.2d 628, 631— Corpus Juris 
quoted la Sanitary Appliance Co. v. 
French, Civ.App., 58 S.W.2d 159, 
163. 

6. Mo.—^Homan v. Employers Rein¬ 
surance Corporation. 136 S.W.2d 
289. 298. 345 Mo. 650. 127 A.L..R. 
163. 

7. Ga.—State Revenue Commission 
V. Columbus Bank & Trust Co., 178 
S.B. 463, 464, 50 GaApp. 486. 

8. Ga—Corpus Juris dted iu State 
Revenue Commission v. Columbus 
Bank & Trust Co., 178 S.E. 463, 464, 
50 Ga.App. 486. 

Ohio.—Cassidy v. Ellerhorst, 163 N.B. 

118, 20 Ohio App. 8. 

Tex.— Corpus Juris Quoted Ixt Sani¬ 
tary Appliance Co. v. French, Civ. 
App., 58 S.W.2d 159, 163. 

9. lowa.—^Van Duyn v. H. S. Chase & 
Co., 128 N.W. 300, 301, 149 lowa 
222 . 


Neb.—Corpus Juris CLUOted la State 
ex rei. Johnson v. Tilley, 288 N. 
W. 521. 623, 137 Neb. 173. 

Broufrht under the coatrol or actioa 
of 

Ga.—State Revenue Commission v. 
Columbus Bank & Trust Co., 178 S. 

E. 463, 464, 50 GaApp. 486. 

10. N.Y.—F. W. Berk & Co. v. Der- 
ecktor, 92 N.E.2d 914, 916, 301 N.Y. 
110—^P. W. Berk & Co. v. Derecktor, 
92 N.Y.S.id 610, 611, 276 App.Div. 
764. 

11. Ga—^Blue Ridgre Apartment Co. 
V. Telfair Stockton & Co., 64 S.E.2d 
608. 612, 205 Ga 552. 

Neb.—Corpus Juris guoted ia State 
ex rei. Johnson v. Tilley, 288 N.W. 
621, 523, 137 Neb. 173. 

Ohio.—^Dumhoff-Joyce Co. v. Hamil¬ 
ton Furnace Co., 24 Ohio N.P., N.S., 
146, 147. 

Tex.—Corpus Juris guoted la Sani¬ 
tary Appliance Co. v. French, Civ. 
App., 58 S.W.2d 169, 163. 

Depending' oa 

N.Y.—^F. W. Berk & Co. v. Derecktor. 
92 N.E.2d 914, 916, 301 N.Y. 110— 

F. W. Berk & Co. v. Derecktor, 92 
N.Y.S.2d 610, 611, 276 App.Div. 754. 

12. Ga—Blue Ridg^e Apartment Co. 
V. Telfair Stockton & Co., 54 S.E.2d 
608, 612, 205 Ga 552. 

60 C.J. p 673 note 89. 

Exposed to some aereacy or teadeacy 

Ohio.—^Dumhoff-Joyce Co. v. Hamil¬ 
ton Furnace Co.. 24 Ohio N.P., N.S.r 
145, 147. 

13. Ga.—^Blue Ridge Apartment Co. 
V. Telfair Stockton & Co., 64 S.E. 
2d 608. 612, 205 Ga 552. 

14. Ga.—Blue Rldge Apartment Co. 
V. Telfair Stockton & Co., supra 

Xa the coxLtSjiswLCj of 
Ohio.—Dumhoff-Joyce Co. v. Hamil¬ 
ton Furnace Co., 24 Ohio N.P., N.S.. 
145, 147. 

60 C.J. p 673 note 92. 

15. N.Y.—^Dagrosa v. Calabro, 105 
N.Y.S.2d 178, 181. 

16. Ga.—State Revenue Commission 
V. Columbus Bank & Trust Co., 178 
S.E. 463, 464, 50 GaApp. 486. 

N.Y.—^Bacon v. Grossmann, 76 N.Y. 
S. 188, 189, 71 App.Div. 674. 
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with “consistent with” see 15 C.J.S. p 990 note 68, 
and “restrained by” see 77 C.J.S. p 324 note 36, 
and equivalent to “thereafter.”!^ 

It is stated in the C.J.S. title Wills § 1304, also 
69 C.J. p 1183 note 85 that, in the absence of any- 
thing indicating an intention to the contrary, land 
specifically devised will be charged with the pay- 
ment of legaeies where the land is specifically de¬ 
vised “subject to,” “charged with,” or “on condition 
that^' the devisee pay the legaeies. 

Other phrases employing the term are set out in 
the note.^8 

SUBJECTIVE. Of the nature of, or pertaining to, 
a subject; having the character or quality of a sub- 
ject.15 

Subjective representations are statements not sus- 
ceptible of present actual knowledge, but which 
amount only to statements of intention, opinion, or 
belief.20 They are distinguishable from “objective 
representations” see 67 C.J.S. p 11 note 41. 

Subjective symptoms. In medicine, those symp- 
toms which a physician or surgeon learns from what 
his patient telis him;2l those which a physician 
learns from the expressions of the patient those 
which a physician concludes exist because his pa¬ 
tient says so;23 those which are related by the pa¬ 
tient, that cannot be observed by the physician, but 
are learned by questioning the patient.^^ They have 
been distinguished from “objective symptoms” see 
67 C.J.S. p 12 note 47. 


The admissibility of testimony .by a medical ex- 
pert as to statement made by his patient is treated 
in Evidence § 536. 

SUBLATA; SUBLATO. As the first words of 
maxims as to which there have been no recent ap- 
plications see 60 C.J. p 675 notes 72-75. 

SUBLEASES. See the title indexes to Landlord and 
Tenant; and Mines and Minerals. 

SUBLET. To underlet; to lease; as when a lessee 
leases to another person.25 It has been compared 
with “transfer.”26 

SUBMEBGrED LANDS. The term “submerged 
lands” is treated in various conneetions throughout 
the title Navigable Waters; and for speeific refer- 
ences see the index to that title. 

Federal and state rights to minerals in submerged 
lands are treated in Mines and Minerals § 4, and 
statutory provisions for leasing oil and gas rights 
to submerged lands are discussed in Mines and 
Minerals § 129. 

SUBMISSION. The term “submission,” which does 
not necessarily involve consent,27 is defined gen- 
erally as meaning a yielding to authority.^S When 
applied to a controversy or action in court, the 
term means to refer or to place it before the court 
for determination.29 


17. R.I.—McCrillls v. McCrlllis, 142 
A. 153, 49 R.I. 240. 

18. Otner phrases 

(1) “Subject to ali the terms, etc.,“ 
are ordinarily words of restriction 
rather than of expanslon.—^Bee Line 
Transp. Co. v. Connectlcut Fire Ins. 
Co. of Hartford, D.C.N.T., 6 F.Supp. 
S16, 818. 

(2) “Subject of action** see Actlons 

§ li. 

(3) “Subject of bankruptcy** see 
Bankruptcy § 1. 

(4) “Subject to indebtedness** con- 
strued as meaning “subject to the 
payment of Indebtedness.**—^Kelly v. 
Smythe, 167 P.2d 289. 296, 61 Wyo. 
209. 

(6) "Subject to a penalty** held 
synonymous with “liable to a penal¬ 
ty.*’—The Motorboat, D.C.N.J., 53 F. 
2d 239. 241. 


(6) Additional phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 671 notes 
38-49, 66, 66, p 672 notes 67-60, 71, p 
673 notes 81-86, 2-15, p 674 notes 16- 
65. 

19. Webster New Int.D. 

20. Okl.—United Ben. Life Ins. Co. 
V. Knapp, 51 P.2d 963, 965, 176 Okl. 

26. 

See Praud §§ 10-12. 

21. Mo.—^Dean v. Wabash R. Co., 129 
S.W. 953, 957, 229 Mo. 425—Schroe- 
der V. Western Union Telegraph 
Co., App., 129 S.W.2d 917, 922. 

22. Kan.—Reeder v. Thompson. 245 
P. 127, 120 Kan. 722. 

La.—^Prantz v. Schroeder, App., 164 
So. 147, 148. 

23. Mo.—^LaForge v. Coglizer Tent 
& Awning Co., App.. 205 S.W.2d 
957. 962, 


24. Wis.—Abbot v. Heath, 54 N.W. 
674, 84 Wis. 314. 

25* Webster New Int.D. 

26. U.S.—^U. S. V. A. Bentley & Sons 
Co.. D.aOhio. 293 F. 229, 238. 

27* lowa.—State v. Cross, 12 lowa 
* 66, 70. 79 Am.D. 619. 

Pa.—Commonwealth v. Tuck, 82 A.2d 
288, 290, 169 Pa.Super. 35. 
“Submission’* distinguished from 
“consent” see 15 C.J.S. p 981 note 

27. 

28. Black L.D. 

60 C.J. p 675 note 82, 

Phrases as to which more recent 
adjudications have not been found 
see 60 C.J. p 675 notes 84, 85. 

29. Ind.—Thompson v. A. J. Thomp¬ 
son Stone Co., 144 N.E, 150, 153. 81 
Ind.App. 442. 
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Suljmission of controversies to conrts for deter- by agreement of the parties thereto, to persons 
mination on a statement of facts agreed to by the chosen by themselves for detennination, see Arbitra- 
parties, without action, is discnssed in Submission of tion and Award § 1 et seq. 

Controversy § 1 et seq; submission of controversies, 
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SUBMISSION OF CONTROVERSY 

This Titie includes submission of controversies to courts for determination upon a statement of faC 
agreed to by the parties, without action; jurisdiction and proceedings of courts on such submission an 
statement, and requisites, validity, operation, and effect of such submission and statement and of tb 
decision thereon. 

Hatters not in this Titie, treated elsewhere in this work, see DescriptiYe-Word Index 


Analysis 

§ 1. Definition and nature—559 

2. Statutory provisions—^p 560 

3. Courts having jurisdiction—560 

4. Controversies which may be submitted—561 

5. Persons who may submit controversy and parties—^p 562 

6. Requisites of submission—^p 563 

7. -Affidavit of reality of controversy—^p 564 

8. -Pleadings—^p 565 

9. -Filing and entry of agreement on record—^p 565 

10. Operation and effect of submission—p 565 

11. Dismissal and cancellation of agreement for submission—^p 566 

12. Trial or hearing—^p 566 

13. -Scope of inquiry and powers of court in general—567 

14. -Amendment—^p 569 

15. Judgment or decision—^p 569 

16. Appeal and error—^p 570 

17. Costs—p 571 

See also descriptive word index in the back of this Volume 


§ 1. Definition and Nature 

Submission of controversy without action Is a con- 
sent proceedlng, a substitute for an action, and the 
agreed statement stands on the same footing as a spe- 
cia! verdict, but Is entlrely different from an agreed 
statement of facts used merely as evidence on the trial. 

Submission of controversy is a procedure where- 
hy the parties, without instituting an action,^ submit 
to any court that would otherwise have jurisdiction, 
ns discussed infra § 3, any matter of real con¬ 
troversy between them for final determination, as 
considered infra § 4, on any agreed statement of 


facts, signed by the parties, as discussed infra 
6, and supported by an afiidavit that the controvers 
is real and the proceeding in good faith to determin 
the rights of the parties, as discussed infra § I 
Although the practice has been said to be unknow 
at common law,^ and to be of statutory origin 
there is authority to the effect that in some jurii 
dictions of the United States at least it has becotr 
by usage a part of the common law.** 

A submission of controversy is a consent proceec 
ing;5 a substitute for an action,® the purpose < 


X- N.C.—Consolidated Realty Corp. 
v. Koon, 4 S.R2d 860, 216 N.C. 295. 

RD,—^Beresford Independent School 
Dist V. Fletcher, 287 N.W. 497, 66 
S.I>. 500. 

Action for declaratory Judgrnient see 
Actions § 18. 

«Confession of judgrment without ac¬ 
tion see Judgments 5 151« 


Submission of cause on case stated 
see the' C.J.S. titie Trial § 578. 
also 64 C.J. p 1191 notes 97-7. 

2. N.C.—Grandy r. Gulley, 26 S.B. 
779, 120 N.C. 176. 

3. S.D.—Beresford Independent 
School Dist V. Fletcher, 287 N.W. 
497, 66 S.D. 500. 

60 C.J. p 677 note 7. 
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4, U.S.—Derby v. Jacgues, C. 
Mass., 7 F.Cas.No.3,817, 1 Cliff. 42 

60 C.J. p 677 note 8. 

5. N.C.—Consolidated Realty Cor 
V. Koon, 4 S.E.2d 850, 216 Nj 
295. 

& N.T,—^Berlin Iron Bridxe Co. 

Wagner, 10 N.T.S. 215, 56 Hun 64 
60 C.jr. p 677 note 9« 
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the proceeding being to dispose of the formalities of 
a summons, complaint, and answer,'^ and on an 
agreed statement of the facts to submit the case 
to the court for decision.8 The agreed statement 
stands on the same footing as a special verdict,^ 
and is entirely different from an agreed statement of 
facts used merely as evidence on the trial,io which 
is simply the resuit of an agreement of the parties 
as to what the evidence in the case will prove.^^ 
The practice is encouraged whenever the facts can 
be agreed on .^2 

Distinguishcd from trying a case hefore court 
ivithout jury, Submission of controversy without ac- 
tion is quite distinet from the trial of a case by 
consent before the court without a jury. In the 
former case the court is in the exercise of its inher- 
ent functions to decide questions of law submitted 
to it, while in a trial before the court, sitting, by 
consent, without a jury, it deals with the facts in 
ali respects as a jury would do.^^ 

§ 2. Statutory Provisions 

Where the practice Is of statutory origin, whether 
or not submission of a controversy without action !s 
authorized must be determined from the provisions of 
the statute granting the right, and such statute must be 
strictiy construed and its requirements strictly observed. 

\Vhere the practice is of statutory origin, whether 
or not submission of a controversy without action 
is authorized must be determined from the provi¬ 


sions of the statute granting the right.^^ Such 
statutes must be strictly construed,^^ and their re¬ 
quirements must be observed^® strictly.^*^ 

§ 3. Courts Having Jurisdiction 

What courts have Jurisdiction of a controversy sub¬ 
mitted without action depends on the statutes regulating 
the proceeding, and, under some statutes, but not others, 
the court must be one which would have had jurisdic¬ 
tion if an action had been brought. 

What courts have jurisdiction of a controversy 
submitted without action depends on the statutes 
regulating the proceeding.^s Under some statutes 
the court must be one which would have had juris¬ 
diction if an action had been brought and, 
where a court has only appellate jurisdiction, the 
agreed case and the decision of the court below 
should be regularly certified into the appellate court, 
which otherwise has no jurisdiction of the case.20 
However, under other statutes, the submission must 
be tried and judgment rendered by an appellate 
court.21 The submission of facts must represent 
a statement of a controversy existing between the 
parties, on the determination of which a judgment 
which the court would have jurisdiction to enter 
in an action brought to determine the controversy 
could be granted.22 in accordance with the gen- 
eral rule, as discussed in Courts § 85, jurisdiction 
of the subject matter cannot be conferred by the 
consent of the parties,^^ and a court cannot take 


IXL XLatnre of action 

Submission of controversy between 
bank and indorser respecting: in- 
dorser's right to offset deposit, with 
agreement for judgment, is In nature 
of action on note with countero^aim 
for amount of deposit.—^Bank of U. 
S. V. Braveman, 181 N.E. 60, 259 N.T. 
65, 82 A.L..B. C58. 

7- N.C.—Consolidated Realty Corp, 
V. Koon, 4 S.B.2d 860, 216 N.C. 295. 
60 C.J. p 683 note 94. 

The fact that no snmmons is 
served or Issued does not deprlve 
the court of jurisdiction as it may in 
an ordinary action.—^In re Davis 
Bros. Stone Co., 13 N.W.2d 612, 245 
Wis. 130, rehearing denied 14 N.W. 
2d 870, 245 Wis. 130. 

8; N.C.—Consolidated Realty Corp. 

V. Koon. 4 S.E.2d 860, 216 N.C. 295. 
60 C.J. p 683 note 95. 

9. N.C.—State ex rei. Atkins v. 
Portner, 72 S.E.2d 694, 236 N.C. 264. 

€0 C.J. p 677 note 10. 

10, Ariz.—Clason v. Matko, 100 P. 
773, 12 Ariz. 213, affirmed 32 S.Ct. 
392. 223 U.ti. 646, 56 L.Ed. 588. 


Okl.—-TThitten v. Kroeger, 82 P.2d 
668, 183 Okl. 327. 

60 C.J. p 677 note 11. 

Agreed statement of facts used 
merely as evidence on trial see 
Stipulations § 10. 

11. Ind.—Witz V. Dale, 27 N.E. 498, 
129 Ind. 120. 

60 C.J. p 677 note 12. 

12. Pa.—Smith v. Eline, 4 PaDist 
490. 

13. Md.—Tyson v, Western Nat. 
Bank, 26 A 520, 77 Md. 412, 23 
L,.R.A. 161. 

14. S.D,—eresford Independent 
School Dist V. Pletcher, 287 N.W. 
497, 66 S.D. 500. 

15- N.C.—Consolidated Realty Corp. 

V. Koon, 4 S.B.2d 850. 216 N.C. 295. 
60 C.J. p 678 note 17. 

16. N.C.—Consolidated Realty Corp. 
V. Koon, supra. 

Case held not within statute 
lowa.—^Rogers v. Davis, 272 N.W. 

539, 223 lowa 373. 

60 C.J. p 678 note 18 [a]. 
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17. N.C.—Finney v. Corbett, 136 S. 
E. 878, 193 N.C. 3f6. 

60 C.J. p 678 note 18. 

18. N.Y.—Skinner v. Paramount 

Pictures, 63 N.E.2d 64, 294 N.Y. 
474. 

N.C.—^Board of Health of Nash Coun- 
ty V. Board of Com'rs of Nash 
County, 16 S.E.2d 677, 220 N.C. 
140. 

60 C.J. p 678 note 19. 

19- Cal.—White v. Clark, 44 P. 164, 
111 Cal. 425. 

60 C.J. p 678 note 20. 

20- 111,—Plumleigh v. White, 9 111. 
387. 

21. N.Y.—Skinner v. Paramount 
Pictures. 63 N.E.2d 64, 294 N.Y. 
474. 

22. N.Y.—Kelley v. Hogan, 74 N.Y. 
S. 682, 69 App.Div, 251. 

23. Conn.—West Hartford v. Hart¬ 
ford Water Com’rs, 36 A 786, 68 
Conn. 323. 

60 dJ. p 678 note 24. 
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cognizance of a submission of controversy where 
the effect of the decision would be to modify or 
change a decree of another court of equal juris- 
diction in the state.^^ 

§ 4. Controversies Which May Be Sub- 
mitted 

The controversies which may be submitted depend on 
the statutes granting the right, and under some statutes 
any question may be submitted which might be the 
subject of a civi! action or speciai proceeding between 
the parties. 

The controversies which may be submitted depend 
on the statutes granting the right.25 Under some 
statutes any question may be submitted which might 
be the subject of a civil action between the par¬ 
ties,and under these provisions questions which 
could not be the subject of an action between the 
parties cannot be entertained.27 While it has been 
held that a speciai proceeding is not an action within 


the meaning of such provisions,controversies 
which might be the subject of a speciai proceeding 
may be submitted where the statute expressly in¬ 
cludes such controversies.2® Submission on an 
agreed statement of facts is not available where 
the relief sought cannot be given,^® or the contro¬ 
versy involves a matter of public policy and the 
power of the parties to create, limit, or define their 
legal rights is restricted by law in the public in- 
terest;3i but, where the controversy affects only 
the individual or private rights of the parties there- 
to, there may be submission on an agreed state¬ 
ment of facts.®2 

The controversy must present a question of law,33 
must be real,®^ and must be one which can be fol- 
lowed by an effective judgment,35 and not a merely 
colorable dispute suggested in order to have the law 
in the case ascertained,^® or a mere abstract or 
moot question presented to get the advice of the 


24. Ind.—Gregory v. Perdue, 29 Ind. 

66 . 

25. S.D.—eresford Independent 
School Dist. V. Fletcher, 287 N.W. 
497, 66 S.D. 500. 

60 C.J. p 678 note 27. 

Pablio ofllcers may have their legal 
duties Judicially determined in a con¬ 
troversy wlthout action pursuant to 
statute.—^Board of Health of Nash 
County V. Board of Com*rs of Nash 
County, 16 S.E.2d 677, 220 N.C. 140. 

26. N.T.—Rivet v. Burdick, 6 N.T.S. 
2d 79, 255 App.Div, 131, 

S.D.—Beresford Independent School 
Dist. V. Fletcher, 287 N.W. 497, 66 
S.D. 500. 

60 aj. p 678 note 27. 

Bemoval of olond on title 
Submission of controversy on an 
agreed statement of facts was proper 
as an action in the nature of a pro¬ 
ceeding for equitable relief to remove 
a cloud on title and to remove the 
onus of an illegal levy which illegal- 
ity was not manlfest on the record 
and could be established only by ex- 
trinsic evidence.—Cooper Union for 
Advancement of Science and Art v. 
City of New York, 71 N.T.S.2d 204, 
272 App.Div. 438, appeal and reargu- 
ment denled 74 N.Y.S.2d 404, 272 App. 
Dtv. 1004, affirmed 81 N.E.2d 108 298 
N.Y. 678. 

Constmction of tmst Indentnre 
Court was required to accept sub¬ 
mission of controversy on agreed 
statement of facts concerning the 
constmction of an indenture of trust. 
—Empire Properties Corp. v. Manu- 
facturers Tmst Co., 28 N.Y.S.2d 376, 


262 App.Div. 166, reversed on other 
grounds 43 N.E.2d 25, 288 N.Y. 242. 

Beolaratory judgment action 

(1) The court may render judg- 
ment on an agreed statement of facts 
in a case where the parties could 
have maintained an action for a de- 
claratory judgment.—Goldstein v. 
Trustees of Sailor*s Snug Harbor in 
City of New York, 98 N.T.S.2d 544, 
277 App.Div. 269—Taylor-Fichter 
Const. Co. V. Tri-Borough Bridge Au- 
thority, 271 N.Y.S. 399, 241 App.Div. 
75. 

(2) So, submission of the contro¬ 
versy on an agreed statement of 
facts is an approprlate remedy 
where only the meaning of a statute 
was in question.—Smith v. New 
York State Emp. Retirement System, 
61 N.Y.S.2d 590, 270 App.Div. 462. 

27. S.D.—^B eresford Independent 
School Dist. V. Fletcher, 287 N.W. 
497, 66 S.D. 500. 

60 C.J. p 678 note 28. 

28. N.Y.—^WoodmfC v. People, 86 N. 
E. 562, 193 N.Y. 560. 

60 C.J. p 679 note 30. 

29. N.Y.—^Taylor-Pichter Const. Co. 
V. Tri-Borough Bridge Authorlty, 
271 N.Y.S. 399, 241 App.Div. 75— 
Hammond v. RIce, 267 N.Y.S. 634, 
237 App.Div. 539. 

30. N.Y.—Cunard Steam-Ship Co. v. 
Voorhis, 11 N.E. 49, 104 N.Y. 625. 

60 C.J. p 679 note 29. 

Dismissal and cancellation of agree- 
ment for submission see Infra § 11. 

31. N.Y.—^Manhattan Storage & 

Warehouse Co. v, Movers & Ware- 
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housemen*s Ass'n of Greater New 
York, 43 N.E.2d 820, 289 N.Y. 82. 

32. N.Y.—Manhattan Storage & 
Warehouse Co. v. Movers & Ware- 
housemen’s Ass'n of Greater New 
York, supra—Levy v. Delaware, 
L. & W. R. Co., 207 N.Y.S. 592, 211 
App.Div. 603. 

33. N.Y.—Cerf v. -Diener, 104 N.R 
126, 210 N.Y. 156. 

60 C.J. p 679 note 31. 

Inferences of fact see infra § 13. 

34. Cal.—Collier v. Lindley, 266 P. 
626, 203 Cal. 641. 

Mo.—Joplin Waterworks Co. v. Jas- 
per County, 38 S.W.2d 1068, 327 
Mo. 964. 

N.Y.—Rivet V. Burdick, 6 N.Y.S.2d 
79, 255 App.Div. 131—Johnson v. 
Fiynn, 287 N.Y.S. 949, 248 App. 
Div. 649. 

60 C.J. p 679 note 32. 

3Pact that submission is amicable 
does not negate an actual contro¬ 
versy.—Joplin Waterworks Co. v. 
Jasper County, 38 S.W.2d 1068. 327 
Mo. 964. 

Where both parties seek the same 
Judgment, there is no real contro¬ 
versy.—Johnson v. Fiynn, 287 N.Y.S. 
949, 248 App.Div. 649. 

35. N.Y.—Goldstein v. Trustees of 
Sai!or*s Snug Harbor in City of 
New York, 98 N.Y.S.2d 544, 277 
App.Div. 269. 

60 C.J. p 679 note 33. 

38. Mo.—Joplin Waterworks Co. v. 
Jasper County, 3S S.W.2d 1068, 327 
Mo. 964. 

60 C.J. p 679 note 34. 
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court,37 the decision of which will not terminate the 
controversy between the parties,and by which 
only a preliminary question will be settled, leaving 
the merits undecided and the court will not enter- 
tain a question of law presented by agreement of 
the parties, which does not arise out of the facts 
in the case.^O 

§ 5. Persons Who May Submit Controversy 
and Parties 

With the exception of persons not su! Juris, all per¬ 
sons and corporations, Inciuding municipal corporations, 
having any matter in controversy, may agree to its sub- 
mission, but the submission can be made only by in- 
terested parties or persons to be affected by the Judg- 
ment, or by their attorneys, and a submission wlil not 
t>e entertained when a necessary party to the compiete 
determinatlon of the controversy Is lacking. 

With the exception of persons not sui juris, 
all persons and corporations, inciuding municipal 
corporations, having any matter in controversy, may 
agree to its submission.^ ^ However, the submis¬ 
sion can be made only by interested parties, or by 
persons to be affected by the judgment,^^ or by 
their attomeys.'^'^ A submission will not be en¬ 
tertained when it appears that an infant is legally 


interested,45 or when a necessary party to the com¬ 
plete determination of the controversy is lacking.46 
On the other hand, a person who has no interest 
in the subject matter is not a necessary party and 
need not be joined.'*'^ 

Where necessary parties are lacking, the court 
cannot direct additional parties to be made in in¬ 
vitum to cure the defect,^^ and it has been held that 
an order by which a third person is made a party 
to an agreed case wdthout his consent is without 
authority of law, and that all the proceedings there- 
under are coram non judice.^s Although it has been 
held that, where the decision of a controversy sub- 
mitted will indirectly affect persons other than the 
parties and property other than that involved in the 
submission, the court will be very careful to insist 
on the observance of all the forms of law intended 
to prevent the submission of any but real contro- 
versies it has also been held that, if the demand 
is genuine, an agreed case will not be considered 
fictitious merely because it is so worded as to 
ignore the rights of third persons.^l 

Designation of parties. On a submission of con¬ 
troversy the parties should be designated as plain- 

tiffs and defendants.^2 


57. Cal.—Colller v. Lindley, 266 P. 

526, 203 Cal. 641. 

N.T.—L. L. F. Realty Co. v. Peli, 105 

N.Y.S.2d 144, 278 App.Div. 831— 

Gish V. Village of Peekskill, 5 N.Y. 

S.2d 614, 255 App.Div. 706. 
dO C.J. p 679 note 35. 

Tutnxe viglitB 

(1) It has been held that questions 
in anticipation of future events will* 
not be determined and, hence, the 
court will not undertake to construe 
a City charter before it becomes ef¬ 
fective.—Gish V. Villagre of Peek¬ 
skill, supra. 

(2) However, it has also been held, 
notwlthstanding controversy submit- 
ted mi£:ht never arise since action 
taken by third person migrht prevent 
its arising, where both sides chose to 
treat matter as genuine existing con¬ 
troversy, it was proper to settle mat¬ 
ter by answering questions submit- 
ted.—Whaley v. Monroe County, 257 
H.Y.S. 296, 235 App.Div. 334. 

Case is not moot, where proceed- 
Ing presents actual controversy in- 
volving adverse interests between 
parties.—Joplin Waterworks Co. v.. 
Jasper County, 38 S.W.2d 1068, 327 
Mo. 964. 

38. N.Y.—■Woodruff v. People, 86 

K.E. 562, 193 N.Y. 560. 

63 C.J. p 679 note 36. 


39. Mass.—^Austin v. Wilson, 7 
Mass. 205. 

40. Mass.—Smith v. Cudworth, 24 
Pick. 196. 

Mo.—^Blair v. Illinois State Bank, 8 
Mo. 313. 

41. Hawali.—McCoy v. Corbett, 35 
Hawaii 743. 

60 C.J. p 680 note 40. 

42. 111.—West Chic€Lgo Park Com*rs 
V. Riddle, 91 N.B. 1060, 245 111. 168. 

43. S.D.—^Beresford Independent 
School Dlst. V. Pletcher, 287 N.W. 
497, 66 S.D. 600. 

60 C.J. P 680 note 42. 

44. 111.—^Parwell v. Sturges, 46 N.E. 
189, 165 111. 252. 

60 C.J. p 680 note 43. 

45- R.I.—^Petition of Rossi, 146 A. 
406, 50 R.I. 147. 

60 C.J. p 680 note 44. 

46- N.Y.—^Fonda. J. & G. R. Co. v. 
New York Trust Co., 254 N.Y.S. 
266, 233 App.Div. 443. 

N.C.—Consolidated Realty Corp. v. 

Koon, 4 S.E,2d 850, 216 N.C. 295. 

60 C.J. p 680 notes 45, 46. 

Controversy affecting all of a class 
Submission of case between justice 
and state official requiring justice to 
file certificate stating age and time 
when term would expire was dis- 
mlssed for want of proper parties, 


where sixty or more justices were 
not parties, since they would be in¬ 
terested in, and status of each would 
be drawn Into question by, any judg- 
ment entered.—Johnson v. Flynn, 287 
N.Y.S. 949, 248 App.Div. 649. 

47. Mo.—Joplin Waterworks Co. v. 
Jasper County, 38 S.W.2d 1068, 
327 Mo. 964. 

48. N.C.—Consolidated Realty Corp. 
V. Koon, 4 S.E.2d 850, 216 N.C. 295 
—-Wagoner v. Saintsing, 114 S.E. 
313, 184 N.C. 362—Waters v. Boyd, 
102 S.E. 196, 179 N.C. 180. 

49. Idaho.—^Potter v. Talkington, 59 
P. 362, 6 Idaho 649. 

60. N.Y.—^Bloomfield v. Ketcham, 95 
N.Y. 657, 6 N.Y.Civ.Proc. 407. 

51. Tenn.—State v. Wilson, 2 Lea 
204. 

Mortgage gnarantor and other certifi¬ 
cate holders 

Submission of controversy be¬ 
tween mortgage certificate holder 
and state mortgage commission was 
held improperly dismissed, although 
guarantor and other certificate hold¬ 
ers were not notified of intended sub¬ 
mission.—Title Guarantee & Trust 
Co. V. Mortgage Commission of New 
York, 3 N.R2d 433, 271 N.Y. 802. 

52. N.Y.—Matter of Yerks, 89 N.Y.S. 
869, 97 App.Div. 632. 
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§ 6. Requisites of Submission 

Except as controlled by statute, submission of a 
controversy wlthout action need not follow any particu- 
lar form, but must contain an agreement as to the facts 
which are admitted, and must be absolute and unequl- 
vocal, stipulating all facts necessary to a complete deter- 
mlnatlon of the controversy, and showing the kind of 
action, the rellef sought, authority to enter Judgment, 
and the general nature of the Jiklgment to be entered. 

Except as controlled by statute,53 submission of 
a controversy without action need not follow any 
particular form.54 The submission must contain an 
agreement as to the facts which are admitted,®» 
for the court cannot be required to take the evi- 
dence in a case and ascertain the facts from the 
testimony which is thus admitted.®® The agreement 
must be absolute, without reservations, and un- 
equivocal,®7 and must stipulate all of the facts 
necessary to a complete determination of the con¬ 
troversy.®® All the facts agreed on must be dis- 
tinctly stated, and not left to inference,®® so that 


§6 

the court may have nothing to do but pronounce the 
law arising out of them,®0 A controversy submitted 
for the opinion of the court containing mere evi- 
dence of facts is insufficient.®! 

The agreement of facts must show the kind of 
action,®2 and a cause of action,®® jurisdiction of 
the court over the parties,®^ the relief sought,®® 
authority to enter judgment,®® and the general na¬ 
ture of the judgment to be entered,®* although a 
prayer for judgment has been held unnecessaiy.®® 
If the case agreed is such that the court cannot 
render judgment either for plaintiff or for defend¬ 
ant, as the court might conclude the law to be for 
the one or the other, the case agreed is defective, 
and the court will refuse to render any judgment 
and will proceed with the case as if no such agree¬ 
ment had been entered into.®® 

The submission must present a bona fide justicia- 
ble controversy complete in itselfJ® The court 


53. ‘*Qit68tloa. la dilTer^aee” must be 
set forth under a statute so provid- 
ing and this requirement is not satis- 
fled by merely setting forth the “con- 
tentions” of the parties.—^Bishop v. 
Mahiko, 35 Hawaii 608. 

54. Stipulatlon held to coastLtate 
agTeed case 

Stipulations signed by corpora- 
tlon's attorneys, the attomeys of vil- 
lage having: judgment for taxes 
against Corporation, the attomeys of 
county, holder of tax deed covering 
corporationes property, and attorney 
of assignee of purchaser at sale by 
trustee under trust deed, constituted 
an “agreed case“ for determination 
of validity of sale by trustee.—In re 
Davis Bros. Stone Co., 13 N.W.2d 512, 
245 Wis. 130, rehearing denied 14 N, 
W.2d 870, 245 Wls. 130. 

55. N.Y.—Begen v. Curtis, 80 N.T.S. 
929, 81 App.Div. 91. 

60 C.J. p 680 note 54. 

55. N.H.—Woodman v. Eastman, 10 
N.H. 359. 

57. N.T.—Satterfield v. Manufac- 
turers & Traders Trust Co., 69 N.T. 
S.2d 786, 272 App.Div. 127. 

60 C.J. p 677 note 14. 

Stipulatioii, for pnrpose of subinls- 
slon 

Admissions made only for the pur- 
pose of a submission are insufficient 
and the facts stipulated would be re- 
garded as stipulated absolutely, not- 
withstanding recita! that admitted 
facts were submitted to court for 
decision for the purposes of such 
action and submission only.—Satter- 
field V. Manofacturers & Traders 


Trust Co.. 69 N.Y.S.2d 786, 272 App. 
Div. 127. 

53. II. S.—^Kapiolani Mater nity and 
Gynecological Hospital v. TYode- 
house, C.C.A.Hawaii. 70 F.2d 793. 
N.Y.—1165 Pifth Avenue Corp. v, Al- 
ger, 41 N.E.2d 461. 288 N.Y. 67, 141 
A.L.R. 1157—^Haase v. Title Guar- 
antee & Trust Co., 55 N.Y.S.2d 428, 
269 App.Div. 319, affirmed 66 N.E. 
2d 126, 295 N.Y. 761—Trimble v. 
New York Life Ins. Co., 255 N.Y.S. 
292, 234 App.Div. 427. 

60 C.J. p 680 note 5$, p 682 note 67. 

h&w of another state is to be stip¬ 
ulated as any other fact.—Haase v. 
Title Guarantee & Trust Co., 55 N.Y. 
S.2d 428, 269 App.Div. 319, affirmed 
66 N.E.2d 126, 295 N.Y. 761. 

59. N.Y,—Skinner v. Paramount Pic- 
tures, 63 N.B.2d 64, 294 N.Y. 474— 
1165 Pifth Avenue Corp. v. Alger, 
41 N.E.2d 461, 288 N.T. 67, 141 
A.L.R. 1157—Title Guarantee & 
Trust Co. V. Mortgage Commission 
of New York, 3 N.E.2d 433, 271 
N.T. 302—^Alexander T. Stephan, 
Inc. V. Bank of U. S., 258 N.Y.S. 
289, 236 App.Div. 280—Trimble v. 
New York Life Ins. Co., 255 N.Y.S. 
292, 234 App.Div. 427. 

60 C.J. p 680 note 56. 

60. N.Y,—Skinner v. Paramount 
Pictures, 63 N.E.2d 64, 294 N.Y. 
474—1165 Pifth Avenue Corp. v. 
Alger, 41 N.E.2d 461, 288 N.Y. 67, 
141 A.L.R. 1157. 

60 C.J, p 681 note 57. 

Submission. is adeguate if it en- 
ables court to draw conclusions of 
law determinative of matter with¬ 


out necessity of drawing inferences 

of fact.—Title Guarantee & Trust 

Co. V. Mortgage Commission of New 

York, 3 N.E.2d 433, 271 N.Y. 302. 

61. N.Y,—Feist v. Pifth Ave. Bank 
of New York, 20 N.E.2d 388, 2S0 
N.Y. 189. 

N.C.—Consolidated Realty Corp. v, 
Koon, 4 S.E.2d 850, 216 N.C. 295. 

60 C.J. p 6S1 note 58. 

62. Pa.—Berks County v. Jones, 21 
Pa. 413. 

63. S.D.—^Beresford Independent 
School Dist. V. Toomey, 273 N.W. 
724, 65 S.D. 328. 

60 C.J. p 681 note 60. 

64. Pa.—^Forney v. Huntingdon, 6 
Pa.Super. 397. 

65. N.H.—Rockingham County v. 
Brown, 79 A. 690, 76 N.H. 571. 

60 C.J. p 681 note 62. 

Amendment so as to include relief 
demanded see infra § 14. 

66. N.Y.—^IX^oodruff v. People, 86 
N.E. 562, 193 N.Y. 560. 

60 C.J. p 681 note 65. 

67. N.Y.—L. L. P. Realty Co. v, 
Peli, 105 N.T.S.2d 144, 278 App. 
Div. 831. 

60 C.J. p 681 note 63. 

68. N.C.—^Williams v. Iredell Coun¬ 
ty Com*rs, 43 S.E. 896, 132 N.C. 
300. 

60 C.J. p 681 note 64. 

69. "W.Va.—Stockton v, Copeland, 
23 W.Va. 696. 

60 C.J. p 682 note 66. 

70. N.T,—Title Guarantee & Trust 
Co. V. Mortgage Commission of 
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will dismiss a case 'agreed to by the parties when 
the agreed statement of facts is incomplete,^^ or 
where an essential fact is in dispute,'^^ a decision 
cannot be made without drawing inferences of 
fact,^^ or considering facts not submitted,'^^ or 
when, through some fraud, accident, mistake, or 
misapprehension, the statement embraces matters 
which did not existJ® However, where the facts 
submitted prcsent a justiciable controversy and are 
sufficient to enable judgment to be given with no 
question that the issue is not bona fide or collusive, 
the court cannot decline to hear and decide the 
controversy submitted on the ground that there 
may be other and additional facts which, if in- 
cluded, might change the decision on the issue as 
presented,76 or on the ground that a claim for 
punitive damages raises issues of fact not proper 
for determination on submission of a controversy.^^ 

Documents annexed to the agreed statement and 
referred to therein may be treated as part of the 

agreed statement.'^^ 

Signature. Under some statutes it has been held 
that in the case of natural parties the agreement for 


submission must be signed by the parties, and not 
by the attorneys, to give the court jurisdiction,'^^ 
or, if signed by the attorneys, there should be such 
evidence of authority so to represent the party as 
to prevent any question arising in the future as to 
the authorized representation of the parties before 
the court.so 

§ 7. -Affidavit of Reality of Controversy 

Statutes requiring that the agreed case must be 
supported by a proper affidavit must be strictly followed 
in order to confer Jurisdiction on the court, and cannot 
be walved by the parties. 

Statutes relating to the submission of a contro¬ 
versy without action and providing that the agreed 
case must be supported by an affidavit that the eon- 
troversy is real and the proceeding in good faith to 
determine the rights of the parties must be strictly 
followed,and cannot be waived by the parties.^^ 
Such affidavit is necessary to confer jurisdiction 
on the court,S3 and, if not made, the decision of 
the court is not a judgment which may be enforced 
or appealed,®^ but is, at most, a mere award as in 


New York, 3 N,E.2d 433, 271 N,Y. 
302. 

71. U.S.—^Kapiolani Maternity and 
Gynecoloffical Hospltal v. Wode- 
house, aC.A.HawaiI, 70 F.2d 793. 

N.Y.—Manhattan Storage & Ware- 
house Co. V. Movers & Warehouse- 
inen’s Ass’n of Greater New York, 
43 N,E.2d 820, 289 N.Y. 82—1166 
Fifth Avenue Corp, v. Alger, 41 
N.E.2d 461. 288 N.Y. 67. 141 AL.R. 
1157—Title Guarantee & Trust Co. 
V. Mortgage Commisslon of New 
York, 3 N.E.2d 433, 271 N.Y, 302— 
Thomas v. Loomls, 74 N.Y.c>.2d 603, 
272 App.Dlv. 1036—Haase v. Title 
Guarantee & Trust Co., 55 N.Y.S.2d 
428, 269 App.Div. 319, afflrmed 66 
N.E.2d 126, 295 N.Y. 761—Alex¬ 
ander T. Stephan, Inc., v. Bank of 
U. S., 258 N.Y.S. 289, 236 App.Dlv. 
280—^Trimble v. New York Life 
Ins. Co., 255 N.Y.S. 292, 234 App. 
Div. 427. 

.D,—Beresford Independent School 
Dist. V. Toomey, 273 N.W. 724, 65 
S.D. 328. 

60 C.J. p 682 notes 67. 70. 71. 

72- U.S.—^Kaplolanl Maternity and 
Gynecologlcal Hospltal v. Wode- 
house, C.C.A.Hawail, 70 P.2d 793. 

Pa.—^Ford v. Buchanan, 2 A 339, 111 
Pa. 31. 

73. N.Y.—Skinner v. Paramount 
Pictures, 63 N.B.2d 64, 294 N.Y. 474 
—1165 Fifth Avenue Corp. v. Alger, 
41 N.E.2d 461, 288 N.Y. 67, 141 


A.L.R. 1167—Title Guarantee & 
Trust Co. V. Mortgage Commisslon 
of New York, 3 N,E.2d 433, 271 
N.Y. 302—McCloy v. Pennsylvania 
R. Co., N.Y.S.2d 323, 267 App. 
Div. 179, appeal denled 47 N.Y.S. 
2d 303, 267 App.Div. S68—Town 
of Putnam Valley v. Slutzky, 9 
N.Y.S.2d 781. 256 App.Div. 929. 

74- N.Y.—^1165 Fifth Avenue Corp. 
V. Alger, 41 N.E.2d 461, 288 N.Y. 
67, 141 AD.R. 1157—Town of Put¬ 
nam Valley v. Slutzky, 9 N.Y.S. 2d 
781, 256 App.Div. 929. 

75- N.H.—^Heywood v. TVingate, 14 
N.H. 73. 

76- N.Y.—^Title Guarantee & Trust 
Co. V. Mortgage Commisslon of 
New York, 3 N.E.2d 433, 271 N.Y. 
302. 

77. MCalt ce as hasis for punitive 
damages 

"While punitive damages are predi- 
cated cn malice, which Is a matter of 
fact or Inference to be drawn from 
the facts, and is for the jury, the 
fact that a submission contains a 
claim for punitive damages does not 
require a dismissal, if, apart from 
such claim, sufficient facts have been 
submitted to permit the court to di- 
rect a proper Judgment.—Trimble v. 
New York Life Ins. Co., 255 N.Y.S. 
292, 234 App.Div. 427. 

78- N.Y.—^Monroe v. Winslow, 5 
N.Y.S.2d 640, 254 App.Div. 811. 
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79. N.Y.—Gabel v. Jeacock, 12 N.Y. 
S.2d 171. 

60 C.J. p 682 note 74. 

80. R,I.—^Angeli V. Angeli, 67 A 325, 
28 R.I. 330. 

Paliure to dlsclose any authority 
on part of attorney to sign stipula- 
tion, and absence of signature and 
acknowledgment of party precluded 
stipulation being regarded as sub¬ 
mission of controversy.—Gabel v. 
Jeacock, 12 N.Y.S.2d 171. 

81. N.C.—^Waters v. Boyd, 102 S.E. 
196, 179 N.C. 180. 

60 C.J. p 682 note 77- 

The purpose of the requirement is 
to avoid collusive and dctltious sub- 
missions.—^Nott v. Klein, 285 N.Y.S. 
1025, 159 Misc. 35. 

82. N.Y.—TVeinstein v. Douglas, 101 
N.Y.S. 251, 61 Misc. 559. 

Estoppel or waiver by submission 
see infra § 10. 

83. N.Y.—^Friedman v. Collins, 126 
N.Y.S. 623. 

Okl.—Wlles V. Board of Com’rs of 
Alfalfa County, 62 P.2d 1182, 178 
Okl. 341. 

Wyo.—^Hudson Oil Co. v. Board of 
Com*rs of Fremont County, 52 P.2d 
683, 49 Wyo. 1. 

60 C.J. p 682 note 79. 

84. Wis.—Plainfleld v. Plainfleld, 30 
N.W. 673, 67 Wis. 625, 527. 
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a common-law arbitration.85 Ordinarily, when the 
affidavit is not filed, the proceeding will be dis- 
xnissed,®® or a judgment entered thereon will be 
set aside®"^ or vacated.*^ It has also been held that 
the affidavit should state that the court would have 
jurisdiction if the proceeding was by summons-^^ 

By whom made. The affidavit must be made by 
a party, and not by his attorney,^® when there is a 
natural person, a party, who may make it;9i and it 
has been held that it is not necessary that such af¬ 
fidavit be made by more than one of the parties,^^ 

§ 8. -Pleadings 

An agreed case does not require any pleadings, and* 
shoutd thoy be fired they may be disregarded. 

An agreed case does not require any pleadings, 93 
and should they be filed they must be disregarded, 
for an agreed case takes the place of pleading.^5 

§ 9; —— Piling and Entry of Agreement on 
Record 

Under some statutes the agreement to submit the 
controversy must be entered on the record of the case, 
but it has been held that noncompilance does not de- 
prive the court of Jurisdiction, and it is sufflcient com- 
pliance if the agreement Is entered on the record as part 
cf the decree. 

Under some statutes the agreement to submit the 
controversy must be entered on the record of the 
case.Sfi Such provisions have been held to give the 
clerk of the court authority or direction to enter the 


agreement of record,®*^ and it has been held that 
noncompliance does not deprive the court of j‘uris- 
diction.98 It is a sufficient compliance with the stat¬ 
ute if the agreement is entered on the record as 
part of the decree.^® Apart from such statutes, it 
has been held that, where an agreement is not en¬ 
tered on the record, an appeal will be dismissed.i 

§ 10. Operation and Effect of Submission 

A party by submitting a controversy is estopped to 
object to revicw on the ground that the controversy was 
not one which couid lawfully be submitted, but is not 
precluded from objecting to want of jurisdiction, and, If 
after an action is commenced, the parties agree on a 
submission, the other case should be dismissed or dis- 
continued. 

A party by submitting a controversy is estopped 
to object to the defeated party’s right to review on 
the ground that the controversy was not one which 
couid lawfully be submitted,^ but he is not precluded 
from objecting to the want of jurisdiction,3 and 
the admitted facts on a submission of controversy 
without action are not binding on one not a party 
to the submission.** If, after an action is com¬ 
menced, the parties agree on a submission of con¬ 
troversy, the other case should be dismissed or dis- 
continued;^ and, where an action is commenced, 
and thereafter a case containing the facts on which 
the controversy depends is agreed on and submitted, 
if the action is not thereby discontinued, it is so 
discontinued when judgment is entered on the sub- 
mission,® and until that time it is suspended;^ and 
by such submission the parties are to be considered 


«5. Wls.—Plainfleld v. Plainfleld, 

supra. 

se. N.C.--Garris v. Hardy, 166 S.E. 

245, 200 N,C. 91. 

60 C.J. p 683 note 82. 

87. N.C.—Finney v. Corbett, 136 S. 
E. 878, 193 N.C. 315. 

88. Idaho.—Stoddard v. Wllliam A. 
Davis Co., 220 P. 116, 38 Idaho 249. 

89. N.C.—Grandy v. Gulley, 26 S.E. 
779, 120 N.C. 176—^Arnold v. Porter, 
26 S.E. 785, 119 N.C. 123. 

90. N.T.—^Neustaedter v. Wiener, 
108 N.T.S. 650, 57 Misc. 643. 

60 C.J. p 683 note 87. 

Persons who may slgTi agreement 
for submission see supra § 6. 

91. N.T.—^Bloomfleld v. Ketcham, 95 
N.T. 657, 5 N.T.Clv.Proc. 407. 

92. Ind.—Booth v. Cottingham, 26 
N.E. 84, 126 Ind. 431. 

93. N.C.—Consolidated Realty Corp. 
V. Koon, 4 S.E.2d 850, 216 N.C. 295. 

60 C.J. p 683 note 91. 


Walver of defects in pleadingr by 
submission see infra § 10. 

94. Ind.—^Warrick Bldg*., etc,, Assoc. 
V. Hougland, 90 Ind. 116—Sharpe 
v. Sharpe, 27 Ind, 607. 

95. Mo.—Folk V. City of St. Louis, 
157 S.W. 71, 250 Mo. 116. 

60 C.J. p 683 note 93. 

Agreed facts with requlred afflda- 
vits constltnte pleadionSTs in submis¬ 
sion of a controversy without action. 
—Consolidated Realty Corp. v. Koon, 
2 S.E.2d 360, 215 N.C. 459. 

96. 111.—West Chicago Park Com"rs 
V. Riddle, 91 N.B. 1060, 245 111. 
168. 

97. 111.—^Farwell v. Sturges, 58 111. 
App. 462, affirmed 46 N.B. 197, 166 
111. 275. 

98. 111.—West' Chicago Park Com*rs 
V. Riddle, 01 N.B. 1060, 245 111. 
168. 

60 C.J. p 683 note 98. 

99. 111.—West Chicago Park Com'rs 

365 


V. Riddle, supra—Farwell v. Stur¬ 
ges, 58 Ill.App. 462, affirmed 46 
N.E. 197. 165 111. 276. 

l- U.S.—^Burr V. Des Moines R., etc., 
Co., lowa, 1 Wall. 99, 17 L.Ed. 561. 

Neoessity of agreement being part 
of transcript on appeal see infra § 
16. 

2. U.S.—^Northern Commerclal Co. 
V. U. S., Alaska, 217 P. 33, 133 C.C. 
A. 143. 

3. Del.—^Beeson v. Elliott, 1 Del.Ch. 
368. 

4. N.C.—Clark v. Carolina Homes, 
128 S.E. 20, 189 N.C. 703. 

5- Ohio.—^Elder v. Taylor, 5 Ohio 
Dec., Reprint, 461, 6 Am.L.Rec. 73, 
reversed on other grounds 39 Ohio 
St 536. 

6. N.T.—Van Sickle v. Van Sickle, 
8 How.Pr. 265. 

7. N.T.—^Van Sickle v. Van Sickle, 
supra. 
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as having waived all previous irregularities^ and 
defects of pleading.^ 

§ 11. Dismissal and Cancellation of Agrce¬ 
rnent for Submission 

Although it has been held that the court cannot va¬ 
cate the submission, it has also been held that the court 
will dismiss the submission where it may properly de¬ 
cline deciding the questions submitted, where it appears 
that a dccislon wouid work injustice, where there has 
been a failure to observe the statutory provisions relat- 
ing to the submission, where collusion is found, or the 
controversy has become moot, or no enforceable Judg- 
ment can be entered. 

Although it has been held that the court cannot 
vacate the submission,^0 it has also been held that 
the court will dismiss the submission where it may 
properly decline deciding die questions submitted,^^ 
where it appears that a decision wouid work in- 
justice,i2 where the effect of the decision wouid 
be to modify or change a decree of another court 
in the state of equal jurisdiction,i3 where there has 
been a failure to observe the statutory provisions 
relating to the submission,where collusion is 
found,15 or where the controversy, while sub judice, 
has become moot,l® or where no enforceable judg- 
ment can be entered.i'^ Where neither the relief 


sought nor any other appropriate relief may be 
given, the court will dismiss the proceeding.is 

The court will not dismiss the submission because 
defendant has since become a voluntary bank- 
rupt,i® or because the submission is faulty in some 
respects,20 especially on motion of the party respon- 
sible for the defect;2l but, where .a case agreed is 
too imperfectly stated for the court to proceed to 
judgment, it will be set aside and new proceedings 
ordered.22 The submission of a controversy will 
not be dismissed on the motion of one who is not 
a party to it.2J* 

Cancellation of agreemenU A contract submitting 
an agreed case may be canceled by a suit in equity 
for fraud, duress, or mutual mistake;24 but such 
relief will not be granted where there is an ade- 
quate remedy at law.25 

§ 12. Trial or Hearing 

Where a controversy Is submitted on agreed facts 
without action, there must be a trial or hearing at a 
proper term. 

Where a controversy is submitted on agreed facts 
without action, there must be a trial or hearing.26 


8. U.S.—In re Blake, Mo., 160 P, 279, 
80 C.C.A. 167. 

Tex.—Chappell v. Mcintyre, 9 Tex. 
161. 

9. U.S.—^In re Blake, Mo,, 160 F. 
279, 80 C.C.A. 167. 

60 C.J. p 683 note 10. 

10- N.T.—Neilson v. Commercia! 
Mut Ins. Co., 10 N.T.Super. 455. 

11. N.H.—^Heywood v. Wingate, 14 
N.H. 73. 

Defect of parties as grounds for 
dismissal see supra § 5. 

Dismissal: 

Of proceeding* where no affldavit 
flled see supra '$ 7. 

WTiere no agreed statement of 
facts or statement is incomplete 
or incorrect see supra § 6. 

12. N.H.—Bell V. Twilight, 17 N.H. 
528. 

60 C.J. p 683 note 14. 

13. Ind.—Gregory v. Perdue, 29 
Ind. 66. 

14. N.Y.—Odell v. Cromwell, 21 Hun 
279. 10 N.Y.Wkly.Dig. 273. 

I 

‘yrrittea stipiUatloii of facts n.ot fllad 
N.C.—Consolidated ReaJty Corp. v. 
Koon, 2 S.E!.2d 360, 215 N.C. 459. 

15. Notwlthstanding' a proper afida- 
vit, a submitted controversy may be 
dismissed if collusion is found.— 


Titi e Guarantee & Trust Co. v. Mort- 
gage Commission of New York, 3 
N.E.2d 433, 271 N.Y. 302. 

16. N.Y.—New York City Omnibus 
Corp. V. City of New York, 97 N.Y. 
S.2d 690, 277 App.Div. 760. 

Submission of moot controversies see 
supra § 4. 

17. Hawall.—Honolulu Rapid Trans¬ 
it Co. V. Territory, 21 Hawail 171. 

Opialoa as to rights and relatlons 

(1) In the absence of statutory au- 
thorization. the court will not enter 
a judgment simply answering ques¬ 
tions.—^Honolulu Rapid Transit Co. 
V. Territory, supra. 

(2) However, where a declaratory 
Judgment is authorlzed by statute, 
court was not required to dismiss 
submission of controversy on agrreed 
statement of facts which merely 
asked for opinion as to rlghts and 
legal relations but could accept it as 
a request by all parties for declara¬ 
tory judgment.—Goldstein v. Trus- 
tees of Sailor’s Snug Harbor in City 
of New York, 98 N.Y.S.2d 644, 277 
App.Div. 269. 

18. N.Y.—^L. L. P. Realty Co. v, 
Peli, 105 N.Y.S.2d 144, 278 App.Div. 
831. 

Where relief by li^iinctloiL is ex- 
pressly prohibited by statute, and 
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this is the only effective relief that 
can be given, the court will dismiss 
the proceedlng.—Cunard Steam-Ship 
Co. v. Voorhis, 11 N.E. 49, 104 N.T. 
525—60 C.J. p 684 note 20. 

19. N.H.—Heywood v. Wlngate. 14 
N.H. 73. 

20. N.Y.—Town of Putnam Valley 
V. Slutzky, 8 N.Y.S.2d 82, 266 App. 
Div. 975. 

21. N.Y.—Town of Putnam Valley 
V. Slutzky, supra. 

22. Pa.—^Thompson v. Mlller, 14 
Leg.Int. 132. 

Va.—Brewer v. Ople, 1 Call 212, 5 
Va. 212. 

23. N.Y.—^Berlin Iron Brldge Co. v, 
Wagner, 10 N.T.S. 216, 56 Hun 648. 

24. Mo.—^Peake v. Webb, 112 S.W. 
13, 132 Mo.App. 601—State v. Mc- 
Cune, 107 S.W. 1030, 129 Mo.App. 
511. 

25- N.H.—^Brewster v. Page, 58 N. 
H. 4. 

Power of court to which controversy 
is submited to permit party to 
withdraw from agreement see in¬ 
fra § 13. 

26. Wash.—^Leonardo v. Bunnell, 
137 P. 1033, 77 Wash. 495. 

Party held eatltled to be heard on 
question whether particular legisla- 
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It has been held that the hearing must be at the 
general term,27 as it is irregular to have it heard in 
the first instance at special tenn.^S It has also been 
held that a special judge is unauthorized to deter- 
mine a controversy without action at chambers when 
not holding a term of court.29 

§13. - Scope of Inquiry and Powers of 

Court in General 

a. In general 

b. Inferences from agreement 
a. In Greneral 

In a submission of controversy the court cannot for 
Itself determine issues of fact, but oniy questfons of law, 
and in determining the legal question presented is limit- 
ed to a consideration of the facts appearing in the agreed 
etatement, which will be construed without favor to 
elther party with a view to determining and giving effect 
:to the intentlon of the parties. 

In a submission of controversy the court cannot 
'for itself determine issues of fact.30 Only the deter- 
mination of questions of law^i between the parties 
affecting their interests may be made, and the court 
-cannot go beyond a decision affecting such inter¬ 


ests and the inquiry is confined to the question 
put in issue,33 although under an agreement that the 
court may make any order or judgment in the case, 
it has been held that the whole controversy is sub- 
mitted without limitation.34 Where a controversy is 
submitted without action, a presumption exists that 
the agreed statement of facts contains all the facts 
on which the parties intend to rely to sustain their 
contentions,35 and the agreed case is to be consid- 
ered as showing the facts of the controversy, even 
though they should constitute a different cause of 
action in favor of plaintiff from that shown by an 
accompanying complaint.^® 

The court in determining the legal question pre¬ 
sented is limited to a consideration of the facts ap¬ 
pearing in the agreed statement.37 The court has 
no power to permit either party against the objec- 
tion of the other to adduce other facts or introduce 
evidence of any character and, where all the 
facts necessary for a proper determination of the 
question are not before the court, it will decline 
to answer the question,39 and it cannot direct an 
additional statement of facts to be made in invitum 
to cure the defect;^® nor can it appoint a master to 


•tion applied to the case.—Cohen v. 
Manufacturers Safe Deposit Co., 78 
N.E.2d 604, 297 N.T. 266. 


32. N.Y.—Abate v. Blanco, 128 N.Y. 

S. 271, 143 App.Div. 511. 

60 C.J. p 684 note 33. 


StatementB or clalms ia. hriefs 

(1) Statements of fact in briefs of 
counsel cannot be consldered.—Town 
of Putnam Valley v. Slutzky, 9 N.Y.S. 
2d 781, 256 App.Div. 929—McGold- 
rick V. Bodkin, 125 N.Y.S. 101, 140 
App.Div. 196. 

(2) However, it has been held that 
the statute of llmltations may be in- 
voked where the claims of parties 
were properly set forth in briefs with 
respect to agreed facts.—Town of 
Pelham v. City of Mount Vernon, 103 
N.T.S.2d 494, 278 App.Div. 79, re- 
versed on other grounds 105 N.B.2d 
604, 304 N.Y. 15. 

38. N.Y.—Cohen v. Manufacturers 
Safe Deposit Co., 78 N.E.2d 604, 
297 N.Y. 266. 

N.C.—Consolidated Realty Corp. v. 
Koon, 4 S.E.2d 850, 216 N.C. 295— 
Consolidated Healty Corp. v. Koon, 
2 S.E.2d 360, 215 N.C. 459. 

60 C.J. p 684 note 36. 

39. N.Y.—^Manhattan Storage & 
Warehouse Co. v. Movers & Ware- 
housemen*s Ass'n of Greater New 
York, 43 N.B.2d 820, 289 N.Y. 82. 

60 C.J. p 684 note 37. 

Dismissal where statement incom¬ 
plete see supra $ 6. 

40. N.C.—^Waters v. Boyd, 102 S.E. 
196, 179 N.C. 180. 

. 60 C.J. p 684 note 38. 


::27. N.Y.—Waring v. 0’Neill, 15 Hun 
105. 

:28. N.Y.—Waring v. 0’Neill, supra. 

‘29. N.C.—Greene v. Stadiem, 149 S. 
B. 685, 197 N.C. 472. 

:30. N.H.—Pray v, Burbank, 11 N.H. 
290. 

::JN.Y.—Cohen v. Manufacturers Safe 
Deposit Co., 78 N.E.2d 604, 297 N. 
Y. 266—Manhattan Storage & 

Warehouse Co. v. Movers & Ware- 
housemen's Ass’n of Greater New 
York, 43 N.E.2d 820, 289 N.Y. 82— 
Goldstein v. Trustees of Sailor's 
Snug Harbor in City of New York, 
98 N.Y.S.2d 544, 277 App.Div. 269. 
_N.C.—Consolidated Realty Corp. v. 
Koon. 4 S.E.2d 850, 216 N.C. 295. 

Whether the facts stated axe trne 

■is not the concern of the court.— 
Levy V. Delaware, L. & W. R. Co., 
207 N.Y.S. 592, 211 App.Div. 503. 

: 31. N.Y.—Cohen v. Manufacturers 
Safe Deposit Co., 78 N.E.2d 604, 
297 N.Y. 266—^Manhattan Storage 
& Warehouse Co. v. Movers & 
Warehousemen’s Ass'n of Greater 
New York, 43 N.E.2d 820, 289 N.Y. 
82—^McCloy V. Pennsylvania R. Co., 
45 N.Y.S.2d 323, 267 App.Div. 179, 
appeal denied 47 N.Y.S.2d 303, 267 
App.Div. 868. 

» 60 C.J. p 684 note 32. 


33- N.Y.—Goldstein v. Trustees of 
Sallor*s Snug Harbor in City of 
New York, 98 N.Y.S.2d 544, 277 
App.Div. 269—^Pink v. Isle Theatri- 
cal Corp., 284 N.Y.S. 447, 24 App. 
Div. 24, modifled on other grounds 
3 N.E.2d 521, 271 N.Y. 390, motion 
denied 4 N.E.2d 251, 272 N.Y. 500. 

60 C.J. p 684 note 34. 

34. U.S.—Derby v. Jacques, C.C. 
Mass., 7 F.Cas.No.3,817, 1 Cliflf. 425. 

35. Mo.—^Polk V. City of St. Louis, 
167 S.W. 71, 250 Mo. 116. 

36. Ind.—Warrick Bldg., etc., Assoc. 
V. Hougland, 90 Ind. 115—^Man- 
chester v. Dodge, 67 Ind. 584. 

37. N.Y.—Cohen v. Manufacturers 
Safe Deposit Co., 78 N.E.2d 604, 
297 N.Y. 266—^Manhattan Storage 
& Warehouse Co. v. Movers & 
Warehousemen’s Ass'n of Greater 
New York, 43 N.E.2d 820, 289 N.Y. 
82—^Penthouse Properties v. 1168 
Fifth Avenue, 11 N.Y.S.2d 417, 266 
App.Div. 685—^Haddad v. Southern 
Pac. Co„ 173 N.Y.S. 256, 186 App. 
Div. 600—^McGoldrick v. Bodkin, 
126 N.Y.S, 101, 140 App.Div. 196. 

N.C.—Consolidated Realty Corp. v. 
Koon, 4 S.E.2d 850, 216 N.C. 295— 
Consolidated Realty Corp. v. Koon, 
2 S.B.2d 360, 215 N.C. 469. 

60 C.J. P 685 notes 60, 61. 
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§ 13 


report the facts in the case.^^ Where, without proof 
of further facts, plaintiff’s case is not made out, 
the court ought simply to render judgment against 
plaintiff without further suggestions,^^ and it is 
error to make an order based on the supposition 
that plaintiff might establish other facts.^^ 

Legal conclusions or matters of law included in 
the statement of facts are not binding on the 
court,and will be disregarded.45 Neither party 
can be allowed to withdraw from the agreement 
without the consent of the other ;46 and an applica- 
tion to the court of a party to an agreed case to be 
relieved from his agreement and for a trial of the 
questions of fact is to be considered under the 
rules of law applicable to petitions for a new trial.47 

Coiistruction of statement or agreement. The 
statement of facts must be construed without favor 
to either party,4 8 with the view to determining and 
giving effect to the intention of the parties.45 The 
language of the agreement will be given its com- 
mon, ordinary meaning,50 and the agreed statement 
of facts will be construed as a whole,ot but the con- 
tentions of the parties embodied in the statement of 
facts cannot be considered as facts.52 Where the 
agreed statement of facts undertakes to exhibit the 
effect of a probate record in the language of the 


parties and is ambiguous, the ambiguity will be im- 
puted to the agreement rather than to the probate 
record.ss Where the agreement sets forth that 
plaintiffs are entitled to qertain real estate except 
the improvements unless prevented by the facts 
hereinafter set forth, it was held to be a submission 
of the title to the real estate, aside from the im- 

provements.54 

b. Inferences from Agreement 

Unless as a matter of law they are necessary Infer¬ 
ences, the court cannot draw Inferences of fact from 
controverted or equivocal facts. 

Unless as a matter of law they are necessary 
inferences,55 the court cannot draw inferences of 
fact55 from controverted or equivocal facts,57 for 
balancing evidence, or drawing conclusions from 
circumstances proved, and thereby determining con¬ 
troverted questions of fact are not among the 
ordinary duties of the court on a submission of 
controversy;58 nor does the assent, or even the 
request, of the parties, in a case agreed, impose 
any such duty on the court.5^ Whenever it appears 
that a submitted controversy necessarily involves 
the duty of drawing inferences from inconclusive, 
equivocal, or evidentiary facts before a legal con- 


41. Pa.—^Fralley v. Supreme Council 
A. L. H., 20 A. 684, 132 Pa. 678. 

42. Cal.—Crandall v. Amador Coun- 
ty. 20 Cal. 72. 

Mo.—^Polk V. City of St. Louis, 157 
S.W. 71, 250 Mo. 116. 

43. Cal.—Crandall v. Amador Coun- 
ty, 20 Cal. 72. 

Mo.—Polk v. City of St. Louis, 167 
S.W. 71, 250 Mo. 116. 

44. Ky.—City of Louisville v, Vree- 
land, 131 S.W. 196, 140 Ky. 400. 

60 C.J. p 685 note 42. 

45. Hawaii.—^Blshop v. Mahiko, 36 
Hawall 608. 

S.C.—Southern H. Co. v. Greenville 
City Council. 27 S.E. 652, 49 S.C. 
449. 


49. Zmmaterlal matter iguored 
N.T.—Boret v. L. Vogelstein & Co., 

177 N.T.S. 402. 188 App.Div. 605. 

Ckmstmed as' anutual espresslon of 
an agreement into which parties have 
voluntarily entered for the purpose 
of laying before the court the facts 
and points of difCerence.—Gamble v. 
Andrews, 65 So. 525, 187 Ala. 302. 

50. Ind.—Jennings v. Hembree, 124 
N.E. 876, 71 Ind.App. 370. 

51. Ga.—Wright v. Union Tank Line 
Co„ 85 S.E. 994, 143 Ga. 765. 

60 C.J. p 685 note 50. 

52. Wyo.—^Hudson Oil Co. v. Board 
of Com’rs of Fremont County, 52 
P.2d 683, 49 Wyo. 1. 

60 C.J. p 685 note 51. 


46. Mo.—Polk V. City of St. Louis, 
167 S.W. 71. 250 Mo. 116—State v. 
McCune. 107 S.W. 1030, 129 Mo.App. 
611. 

Suit in equity to cancel agreement 
see supra § 11. 

47. N.H.—Dame v. Woods, 62 A. 379, 
73 N.H. 391. 

48« Ala.—Gamble v. Andrews, 65 So. 

526, 187 Ala. 302. 

60 C.J. p 685 note 47. 


53. Ala,—Gamble v. Andrews, 65 So. 
525, 187 Ala. 302. 

64k lowa.—^Burns v, Keas, 21 lowa 
257. 

55. N.T.—Stoike V. First Nat. Bank 
of City of New York. 36 N.T.S.2d 
390, 264 App.Div, 685, reversed on 
other grounds 48 N.B.2d 482, 290 
N.Y. 195, certiorari denied 64 S.Ct. 
60, 320 U.S. 762, 88 L.Ed. 455. 
60 C.J. p 686 note 62. 
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56. U.S,—^Kapiolani Maternity and 
Gynecologlcal Hospital v. Wode- 
house, C.C.A.Hawaii, 70 F.2d 793. 

N.T.—Cohen v, Manufacturers Safe 
Deposit Co., 78 N.E.2d 604, 297 N.T. 
'266-^kinner v. Paramount Pic- 
tures, 63 N.E.2d €4. 294 N.Y. 474— 
Feist V. Pifth Ave. Bank of New 
York, 20 N.E.2d 388, 280 N.Y. 189— 
Gorman's Restaurant v. 0’Connell, 
88 N.Y.S.2d 230. 275 App.Div. 166— 
Stoike v. First Nat. Bank of City of 
New York, 36 N.Y.S.2d 390. 264 App. 
Div. 586, reversed on other grounds 
48 N.E.2d 482, 290 N.Y. 195, certio¬ 
rari denied 64 S.Ct. 50. 320 U.S. 762, 
88 L.Ed. 455—Town of Putnam Val- 
ley v. Slutzky, 9 'N.Y.S.2d 781, 266 
App.Div. 929—Ormond Realty Co. 
V. Consolidated Trimming Corpora¬ 
tion, 263 N.Y.S. 344, 238 App.Div. 
118—^Haddad v. Southern Pac. Co., 
173 N.Y.S. 256, 185 App.Div. 500. 

60 C.J. p 686 note 63. 

57. N.Y.—Lafrinz v. Whitney. 134 N. 
E. 852, 233 N.T. 107—People v. 
Hewson, 120 N.E. 115, 224 N.T. 136. 

58. N.H.—Pray v. Burbank, 11 N.H. 
290. 

59. U.S.—Shankland v. Washington, 
I Dist.Col., 6 Pet. 390, 8 L.Ed. 166. 
[N.H.—^Pray v. Burbank, 11 N.H. 290. 
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clusion can be formed, the issue will not b'e de- 
cided.®® 


§ 14. — Amendment 

Generally, an amendment may be allowed when the 
agreed facts fmprovidentfy admit the existence, as a 
fact, of something which is not a fact, or where suffi¬ 
cient facts are not stated, or no relief was demanded, 
but under some statutes it has been held that the court 
has no power to amend an agreed case. 

Where there is a ciear and palpable mistake in 
figures' br amounts in an agreed case and in the 
record thereof, it has been held that the court may 
correct it on the motion or petition of either party,®i 
and may allow amendment when the agreed facts 
improvidently admit the existence, as a fact, of 
something which is not a fact,®^ or where suffi¬ 
cient facts are not stated,®^ or where no relief was 
demanded.64 However, it has been held that, after 
a case has been heard and decided and judgment en- 
tered, an amendment of the prayer so as to include 
other relief will not be allowed,^^ and, after a case 
has been submitted on agreed facts, the court can- 
not, without setting aside the submission, allow one 
party, over the other’s objection, to introduce ad- 
ditional facts, the existence of which was known to 
the former before ,the submission.®® Under some 
statutes, it has been held that the court has no 
power to amend an agreed case.®^ 


§ 15. Judgment or Decision 

The court is bound to render such Judgment as the 
facts call for, whether legal or equitable, but the statu- 
tory provisions have been held not to contemplate the 
entry of judgment by default, or the direction of Judg¬ 
ment against an undisclosed defendant, and no further 
adjudication will be made than affects the Interests of 
the parties. 

On submission of controversy the court is bound 
to render such judgment as the facts call for, wheth¬ 
er legal or equitable;®® but statutory provisions 
allowing submission of controversy have been held 
not to contemplate the entry of a judgment by de- 
fault,®® or the direction of a judgment against an 
undisclosed defendant J® As there is no trial of 
facts, as discussed supra § 13, no findings of fact 
are necessary,"^! although it has been held that a 
judgment must be considered a determination of 
both facts and law in favor of the party for whom 
judgment is given.'^^ The judgment must be on the 
agreed facts, as discussed in Judgments § 186, and, 
in accordance with the rui e that the court is con- 
fined to a determination of questions between the 
parties affecting their interests, as discussed supra 
§ 13, no further adjudication will be made than 
affects such interests,*^® and no judgment will be 
pronounced where there are other persons not par¬ 
ties whose rights would be necessarily affected.'^4 
Provisions in the submission as to the form of judg¬ 
ment to be entered will be construed and applied so 
as to give effect to the intention of the parties.*^® 


60. N.T.—Town of Putnam Valley 
V. Slutzky, 9 N.T,S.2d 781, 266 
App.Div. 929. 

60 C.J. p 686 note 67^ 

61. Ind.—State v. Porter, 86 Ind. 404. 

62. N.T.—^Pearingr v. Irwln, 4 Daly 
385. affirmed 55 N.T. 486. 

^ N.T.—^Matter of Terks, 89 N.T. 
S. 869. 97 App.Div. 632. 

Co&carrenoe of partleS' 

(1) Court has dlScretionary power 
to permlt amendments which are 
concurred im by parties, where facts 
agrreed are Insufflcient' to support 
Judgrment.—^Consolidated Realty Corp. 
V. Koon, 4 S.E.2d 850, 216 N.C. 296— 
Consplidated Realty Corp. v. Koon, 2 
S.E.2d 360, 215 N.C. 469. 

Necessity of agreement as to facts 
generally see supra § 6. 

64. N.T.—Cogan v. Taylor, 208 N.T. 
S. 121, 212 App.Dlv. 8. 

Necessity of prayer for judgment 
see supra 8 6. 

65. N.T.—Kingsland v. New Tork, 
42 Hun 599. 

66. Ala.— WUcox v. San Jos6 PTuit- 


Packing Co., 21 So. 376. 113 Ala. 
619, 69 Am.S,R. 135. 

Mo.—Peake v. Webb, 112 S.W. 
13, 132 Mo.App. 601. 

68. N.T.—Graves v. Brinkerhoff, 4 
Hun 305, 6 Thomps. & C. 630. 

Power of court to enter judgment on 
case submitted generally see Judg¬ 
ments § 186. 

Conrts are not obliged to answer 
Bpecific guestlons propounded in a 
submission as long as they decide the 
case presented.—^Pink v. Isle Theatri¬ 
ca! Corp., 3 N.B.2d 521, 271 N.T. 390, 
motion denied 4 N.E.2d 261, 272 N.T. 
500. 

Jndgmexit that defendant is owner 
of real property in dispute dlrected.— 
Town of Huntington v. Duck Isi and 
Corp., 297 N.T.S. 292, 261 App.Div. 
901. 

69. N.T.—^Heasty v, Lambert, 90 N. 
T.S. 695, 98 App.Div. 177. 

70. N.T.—^Davin v. Davin, 94 N.T.S. 
281, 106 App.Div. 680. 

71. Cal.—^McMenomy v. White, 47 
P. 109, 115 Cal. 339. 

60 C.J. p 687 note 81. 


72. Wis.—Holf V. Hackett, 134 N.W. 
132, 148 Wis. 32. 

73. N.T.—^Abate v. Bianco, 128 N.T. 

S. 271, 143 App.Div. 611. 

60 CJ. p 687 note 85. 

Consents necessary for revocation of 
Irrevocable tmst 

In submission of a controversy as 
to whether necessary consents had 
been given for revocation of trust, 
decision in the negative was sufficient 
without determining consents neces¬ 
sary to revocation, the trust in no 
event being revocable.—Schoellkopf 
V. Marine Trust Co. of Buffalo, 272 
N.T.S. 613, 242 App.Div. 11, affirmed 
196 N.B. 288, 267 N.T. 358. 

74. N.T.—^Des Caso v. Stiles, 147 N. 

T. S. 9, 161 App.Div. 871. 

Dismissal where defect of parties see 

supra § 5. 

75. Where submission Involvlng sev- 
eral questions as to vlolations of the 
law was equivocal in respect of the 
form of judgment to be entered and 
provlded that, If the '‘questions** were 
decided for plalntifC, plalntifC should 
have judgment for a stipulated pen- 
alty, and if for defendant the pro- 
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The findings and judgment in a stipulated case, 
where they conflict with an order of a court pro- 
viding* for the issuance of receiver*s certificates, as 
to their priority, will control as against the order.76 

Interest will not be included in the amount award- 
ed unless authorized by the submission.^^ 

§ 16. Appeal and Error 

Where the case submitted falis to show what the 
controversy was, the declsion of the court on the ques- 
tion submitted is not appealable. General rules gov- 
erning the presentation and reservatlon In the lower 
court of the grounds of review, matters to be shown 
by record, and other matters of appeal and error have 
been applied. 

Where the case submitted faiis to show what the 
controversy was, or that there was a controversy 
between the parties, the decision of the court on the 
question submitted is not appealable,*^ 8 although it 
has been held that, where a controversy involving a 
question of importance to the public is submitted, the 
appellate court may properly determine the question 
of law raised, although the statement of facts is 
not full enough to enable it to render judgment be¬ 
tween the parties.^^ An appeal does not ordinarily 
lie from a judgment on submission of a controversy 
or agreed case except where the state of facts pre- 
sents questions of law or where the parties do not 
agree as to the judgment to be entered, as discussed 
in Appeal and Error § 160. An exception to the 
decision on the trial of an agreed case is neces- 


sary to a review thereof,®® and an appeal cannot 
be taken before judgment below;®! but, where the 
parties proposed to file a record of the judgment as 
an amendment, it was held that on so doing the 
order remanding the case would be withdrawn and 
the cause would be allowed to remain on the docket 
for future hearing as amended;82 and, where an 
order of the inferior court directs that an agreed 
statement of facts be discharged because of a mis- 
take or misunderstanding, and that a trial be had, 
the discharge and trial cannot be carried to the 
appellate court by bili of exceptions before the trial 
so directed.83 

The transcript on appeal must include the agreed 
statement of facts^^ and a copy of the affidavit re- 
quired by statute, showing the reality of the con¬ 
troversy and the good faith of the proceeding.^^ 
Review is limited to the stipulated facts and to no 
others,S6 and on an appeal from a finding and judg¬ 
ment the court will consider whether there is in the 
stipulated facts sufficient to support the judgment 
and a determination of the lower court, based on a 
consideration of the uncontroverted facts, from 
which contradictory inferences might be drawn, is 
conclusive on the appellate court.S® 

On appeal the court cannot draw inferences of 
facts from the stipulated facts,^^ and, where there 
is not a concurrence of facts material to the deter¬ 
mination of the case, a judgment thereon will be 


ceeding- should be dismissed, but 
made no provision in terms, at least, 
for a Judgrment if some questions 
were decided for plaintljff and some 
for defendant, the court assumed, 
slnce it had no power to pass on moot 
questions or to act In an advisory 
capacity merely, that it was the in- 
tention of the parties that defendant 
should be cast for the stipulated 
penalty in the event that it was 
found to have violated the law in any 
partlcular, and in such case would 
render judgment for the stipulated 
penalty.—^People, by Mitchell, v. In- 
terborough Hapid Transit Co., 164 N. 
T.S. 627, 169 App.Div. 32. 

76. Idaho.—Cox v. Snow, 273 P. 933, 
47 Idaho 229. 

77. N.T.—^Pinsky v. Minneapolis 
Fire & Marine Ins. Co., 233 N.T.S. 
160, 226 App.Div. 326. 

60 C.J. p 687 note 87. 

78. Mont.—Jefferson County v. Gil- 
liam, 42 P. 852, 17 Mont. 333. 

Fstoppel to object to right of re¬ 
view see supra $ 10. 


79. N.C.—^Farthing v, Carrington, 
22 S.E, 9, 116 N.C. 315. 


304 N.T. 15, reargument denled 107 
N.E.2d 85, 304 N.Y. 594. 


80. Ind.—Geisen v. Reder, 51 N.E. 
363, 1060, 161 Ind. 529—Thatcher v. 
Ireland, 77 Ind. 486. 

81. N.C.—Moore v. Hinnant, 87 N.C. 
505. 

Tenn.—Aldrich v. Pickard, 12 Lea 
657. 

82. N.C.—^Moore v. Hinnant, 87 N.C. 
605. 

83. Mass.—West v. Platt, 124 Mass. 
353. 

84. N.C.—Consolidated Realty Corp. 
V. Koon, 2 S.B.2d 360, 215 N.C. 459. 

Dismissal of appeal on fallure to en- 
ter agreement on record of court 
below see supra § 9. 

85. Cal.—^Mellois v. Chaine, 20 Cal. 
679. 

60 C.J. p 687 note 97. 

Affldavlt of reality of controversy 
and good faith of proceeding see 
supra § 7. 

86. N.T.—Town of Pelham v. City 
of Mount Vernon, 105 N.E.2d 604, 


87 . Wis.—HofC V. Hackett, 134 N.W. 
132, 148 Wis. 32. 

88. Wis.—^Hoff V. Hackett, supra. 

89. N.T.—Town of Pelham v. City 
of Mount Vernon, 105 N.E.2d 604, 
304 N.Y. 15, reargument denled 107 
N.E.2d 85, 304 N.Y. 594—Cohen v. 
Manufacturers Safe Deposit Co., 78 
N.E.2d 604, 297 N.T. 266—Bradley 
v. Crane, 94 N.E. 369, 201 N.Y. 14. 

Inferences of fact generally see su¬ 
pra § 13. 

Xnferences which trier of fact might 
make 

Revlewing court may determine le- 
gal consequences flowing from tho 
agreed facts, but in so doing may not 
find additional facts even though the 
submitted facts logically and reason- 
ably admit of further Important in¬ 
ferences which a trier of fact might 
very well draw.—Town of Pelham v. 
City of Mount Vernon, 106 N.R2d 604, 
304 N.T. 15, reargument denled 107 N. 
E.2d 85, 304 N.Y. 594. 
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reversed.^o The appellate court will not indulge in 
any presumption in favor of the judgment of the 
court below on a case submitted there without ac- 
tion, inasmuch as the upper court has the same 
means of reaching a correct conclusion of law on 
the agreed facts of the case as the lower court 
had.®^ It has been held that the reviewing court 
has no alternative but to dismiss a submission where 
it fails to pose any determinative issue of law.92 

§ 17. Costs 

Where the agreement does not provide for costs, 
the awarding of costs Is discretionary with the court. 

Where a cause is submitted by agreement and the 
submission does not provide for costs, the award¬ 
ing of costs is discretionary with the court and, 
although it has been held that the costs should be 


divided on the dismissal of an agreed case because 
the facts stated will not warrant a judgment for 
either party,®^ or because the case is submitted with¬ 
out plaintiff or defendant,^5 it has also been held 
that, where the case is dismissed because there is 
no agreed statement of facts on which a judgment 
can be rendered,^® or where the submission is dis¬ 
missed without prejudice to relief by an action,®^ 
costs will not be awarded to either party. Where 
defendants offered to allow judgment for the sum 
recovered by plaintiff, it has been held that they 
are entitled to their costs.^S The parties may, how- 
ever, stipulate regarding costs, and, where the sub¬ 
mission of the controversy provides that no costs 
shall be awarded to plaintiff against defendant, the 
judgment will provide that no costs be recovered, 
and, where a submission of controversy provides 
that judgment shall be given with costs and dis- 
bursements, no additional allowance can be made.^ 


STJBMIT. The verb^ "submit” is defined generally 
as meaning to present for detennination;^ to com- 
mit to the diseretion or judgment of another.^ 

The legal definition of the word is to propound, 
as an advocate, a proposition for the approval of 
the court,5 and, as applied to a cause, the word 
^*submit” is in common use,® and means to refer a 
cause to a court or referee for disposition.^ The 
term is sometimes used as applied to evidence, 
though not with the same accuraey.® 

With respect to elections, the word ^^submit” 
means to present and leave to the judgment of the 


qualified voters.® 

SUB MODO. See the definition Sub ante p 552 
note 25. 

SUB NOMINE. See the definition Sub ante 
p 552 note 25. 

SUBORDINATE. As a noun, the word ^^subordi- 
nate” is defined generally as meaning one who 
stands in order or rank below another;!® and, with 
respect to a class of servants, an employee who has 


90. Pa.—Staten Island Rapid Trans¬ 
it Ry. Co. V. Hite, 41 Pa.Super. 
627. 

91. Ind.—General Asbestos & Supply 
Co. V. .aitna Casualty & Surety Co., 
198 N.E. 813, 101 Ind,App. 207. 

60 C.J. p 688 note 4. 

92. N.T,—Cohen v. Manufacturers 
Safe Deposit Co., 78 N.E.2d 604, 297 
N.T. 266. 

93. N.T.—^Herkimer County Light, 
etc., Co. V. Johnson, 55 N.T.S. 924, 
37 App.Div. 257—Gray v. Daniels, 
45 N.T.S. 1106, 18 App.Div. 465. 

94. Kan.—^Frazer v. Miller, 12 Kan. 
459. 

95. Kan.—Frazer v. Miller, supra. 

96. Ohio.—^Newark, etc., R. Co. v. 
Perry County Com'rs, 30 Ohio 120. 


126, 210 N.T. 156—Leopold v. Hey- 
mann, 148 N.T.S. 60, 163 App.Div. 
16. 

98. N.T.—^Neilson v. Commerdal 
Mut. Ins. Co., 10 N.T.Super. 455. 

99. N.T.—McDonald v. Ross-Lewln, 
29 Hun 87. 

1. N.T.—^Fish V. Coster, 28 Hun 64, 
afflrmed 92 N.T. 627. 

2. 111.—^People ex rei. Kerner v. 
Huls, 189 N.E. 346, 348, 356 111. 
412. 

3. 111.—^People ex rei. Kerner v. 
Huls, supra. 

Phrases as to which more recent 
adjudicatlons have not been found 
see 60 C.J. p 688 notes 6-10. 

4. N.C.—Cherokee County Board of 
Educatlon v. Cherokee County, 63 

S.E. 724, 729, 150 N.C. 116 


Similarly defined 

To leave or commit to the discre- 
tion or judgrment of another or oth- 
ers.—^McNulta v. Corn Belt Bank, 63 
I11.APP. 693, 608. 

5. Nev.—State v. Davis, 19 P. 894, 
897, 20 Nev. 220. 

6. lowa.—^Miller v. Wolf, 18 N.W. 
889, 890, 63 lowa 233. 

60 C.J. P 688 note 5. 

7. lowa.—Miller v. Wolf. supra. 

8. lowa.—^Miller v. Wolf, supra. 

60 C.J. p 688 note 6. 

9. Colo.—^Noland v. Hayward, 192 P. 
667, 658, 69 Colo. 181. 

N.T.—In re Norton. 134 N.T.S. 1030, 
1032, 75 Misc. 180. 


97. N.T.—Cerf v. Deiner, 104 N.E. 


10. Webster New IntD, 
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no power to direct or control in the brancli or de- 
partment in which he is employed.^^ 

As a verb, to place in a lower order or elass; 
to make or eonsider as of less value or importance; 
to make snbject or subservient; to subject or 
subdue.i^ 

As an adjective, belonging to an inferior order 
in a classification; baving a lower position in a 
recognized scale; secondary; minor. 

It bas been said tbat tbe term has much the same 
meaning as “incidental,"^^ and that a thing is 
subordinate when it is ancillary or auxiliary to a 
Principal thing.^^ When nsed in connection with 
buildings, the word '‘subordinate” denotes the rela- 
tionship of one building to another.^® 

“Subordinate” has been compared with, or dis- 
tinguished from, “eo-ordinate” see 18 C.J.S. p 128 
note 67, and “first” see 36 C.J.S. p 822" note 26. 

Phrases employing the term are set out in the 
note.^^ 

SUBOEDDIATION. Act of subordinating or sub- 

jecting.is 

Subomation of perjury and attempts to subom 
perjuiy see Perjury §§ 79-91; conspiracy to com- 
mit the crime of subomation of perjury under fed- 
eral statute see Conspiracy § 62 b, 

SUBOEN*. To prepare, provide, or procure, espe- 
cially in a secret or underhand manner.i^ 

SUBOEUARIS. As the frst word of a maxim to 


which there have been no recent applications see 
60 C.J. p 689 note 21, 

SUBPARTNEESHIP. Defined see Partnership § 
1 (a) (3) (a). 

SUBPCENA. The term “subpoenaor, more pre- 
cisely, “subpoena ad testificandum,” is defined and 
discussed in the C.J.S. title Witnesses §§ 19-24, 
also 79 C.J. p 43 note 89-p 47 note 80. 

The subpcena duces tecum, which is a process or 
writ whereby a court, at the instance of a suitor, 
eommands a person who has in his possession or 
control some book or paper which is pertinent to the 
issues of the pending eontroversy to attend and 
produce it for use at the trial, is treated in Witnesses 
§ 25, also 70 C.J. p 48 note 15-p 55 note 71. 
Compelling the production of books and papers un¬ 
der such process as an unreasonable search or 
seizure see Searches and Seizures §§ 36, 37. 

The subpoena ad respondendum, as the funda- 
mental writ in English chancery and in some Am¬ 
erican jurisdictions, is treated in Equity § 174 

The phrase “subpoena doeket” is defined in Courts 
§ 226. 

Por other particular applications and specific uses 
of the word “subpoena” consuit the Descriptive- 
Word Index, 

ST7BEENT. Eent from a subtenant-^O 

ST7BEOGATIO. As the first word of a maxim as 
to which there have been no recent applications see 
60 C.J. p 689 note 33. 


11. U.S.—^Kane v. Erle R. Co., Ohio, 
142 P. 682, 685. 73 C.C.A. 672. 

60 O.J. p 688 note 13. 

12. Webster New IntD. 

13. N.J.—In re Pidelity Union Title 
& Mortgage Guaranty Co., 177 A. 
449, 452. 118 N.J.Eu. 155. 

14. Minn,—^Lowry v. City of Man- 
kato, 42 N.W.2d 553. 658. 


15. Minn,—Lowry v. City of Man- 
kato, supra. 

16. Minn.—^Lowry v, City of Man- 
kato, supra. 

17. Flirases 

(1) “Subordinate bods^’ of benefl- 
cial associations see Ben^ficial As- 
sociations §§ 60, 62, 68. 

(2) “Subordinate offlcer’* defined 
see Officers § 1 b. 


(3) Other phrases as to which more 
recent adjudications have not been 
found see 60 C.J. p 689 notes 15-18. 

18. Webster New Int.D. 

19. U.S.—^U. S. V. Silverman, C.C.A. 
Pa., 106 P.2d 750, 761. 

20. Webster New Int.D. 

Assignment of subrents to lessor see 

Landlord and Tenant { 521 b. 
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This Titie includes substitution in place of creditors, and succession to creditors' rights and reme 
dies, of persons paying debts for which they were not primarily liable, whether payment be in pursu 
ance of an agreement for such substitution, or for the protection of the interest of the person makin^ 
it; and rights, liabilities, and remedies of parties in respect of such subrogation. 

Matteis not fn this Titie, treated elsewheie in this wotk, see Descriptive-Word Index 

Analysis 

t DEpnnnoN and oRiaiN, basis, nature, and purpose opdoctrine m General, §? 

n. GENERAL PRINCIPLES APPLICABLE TO RIGHT OP SUBROGATION, §§ 6-14 

m. PARTIOULAR APPLICATIONS OP DOOTRINE, §§ 15-62 

A. In General, §§ 15-4S 

B. SURETIES OR Guarantors, §§ 46-62 

IV. ESTABLISHMENT AND ENFOROEMENT OP RIGHT, §§ 63-72 

Sub-Analysis 

L DEPINITION AND ORIGIN, BASIS, NATURE, AND PURPOSE OP DOCTRINE IN GENERAL- 
p 576 

§ 1. Definition—^p S7S 

2. Origin, nature, and purpose of doctrine—^p 578 

3. -Legal subrogation—^p 583 

4. -Conventional subrogation—^p 586 

n. GENERAL PRINCIPLES APPLICABLE TO RIGHT OP SUBROGATION—p 588 

§ 5. Scope and extent of remedy—^p 588 

6. Application of maxims of equity—^p 594 

7. Necessity for obligatipn and right or privilege aiding in enforcemcnt thereof 

—p 599 

8. Relationship of subrogee to debt discharged—^p 600 

9. -Volunteers—^p 601 

10. Pa>mient of debt; partial subrogation—^p 607 

11. When right to subrogation accrues—^p 610 

12. Assignability of right—^p 610 

13. Waiver or loss of, and estoppel to assert, right—^p 610 

14. Operation and effect—611 

TTT. PARTICULAR APPLICATIONS OP DOOTRINE—p 614 

A. In General—614 

§ 15. Persons interested in administration of estates—^p 614 

16. Persons liable for loss or injury caused by fault of another—p 616 

17. Persons jointly or jointly and severally liable for same debt—^p 618 

18. -Joint mortgagors and vendees—^p 619 

19. -Joint judgment debtors—^p 620 


See also descriptive word index in the back of this Volume 
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IU PARTIOULAR APPLICATIONS OF DOOTRINE—Continued 
A. In General —Cont’d. 

§ 20. - Partners—620 

21. - Cotenants—p 621 

22. Parties to bilis or notes—621 

23. - Subrogation of parties liable on instrument—p 621 

24. - Subrogation of holder—^p 623 

25. Persons acting in representative, fiduciary, or official capacity—p 624 

26. -Agent—^p 625 

27. - Executor or administrator—^p 625 

28. - Guardian—p 627 

29. - Sheriff or other public officer—p 628 

30. -Trustee—p 629 

31. Persons discharging encumbrances—^p 630 

32. - Persons in status of purchaser of encumbered property in general—p 633 

33. -Application to discharge of particular encumbrances—^p 634 

34. - Purchasers of equity of redemption—^p 641 

35. - Purchasers at execution, foreclosure, judicial, and similar sales—^p 641 

36. - Subsequent encumbrancers—^p 644 

37. - Grantors or mortgagors paying after transfer of mortgaged property—' 

p 647 

38. Third persons advancing means to discharge debt or encumbrance securing 

it—^p 649 

39. -Mortgage or deed of trust—^p 654 

40. -Maritime lien—^p 659 

41 . -Mechanicas or wage lien—p 660 

42. -VendoPs lien—^p 661 

43. Third person making advancements for necessaries, or to discharge encum¬ 

brance on property of person incompetent to contract—^p 663 

44. Persons owning funds or property applied by others to debts or encumbranc¬ 

es—p 663 

45. Persons making improvements on land of another—p 666 


B. 


Slt^eties or Guarantors—p 666 
§ 46. In general—^p 666 

47. Subrogation to rights of creditor—^p 667 

48. - Matters essential to creation or existence of right—p 670 

49. - Right of subrogation as dependent on, or affected by, acts of creditor in 

general—^p 676 

50. -Assignment by creditor—^p 677 

51. -Waiver by surety—^p 679 

52. - Extent and limitations of subrogation generally—^p 680 

53. -Assignment and transfer of surety’s rights—^p 682 

54. -Rights and remedies to which subrogated—p 682 

55. -Against whom surety may enforce liens and securities of creditor—^p 690 

56. - Subrogation as between successive and independent sureties—^p 691 

57. Subrogation to rights of principal—^p 693 

58. Subrogation to rights of cosurety—^p 695 

59. Sureties for particular purposes or types of persons—^p 695 

60. - Sureties for fiduciaries and ofiicials—^p 709 

61. - Sureties on bonds in judicial proceedings—^p 712 

62. Indemnitors of sureties—^p 714 


See also descriptive word index in the back of this Volume 
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rV. ESTABUSHMENT AKD ENTORCEMENT OP RIGHT—p 714 

§ 63. In general—714 

64. Nature and form o£ remedy—715 

65. Conditions precedent—^p 717 

66. Time to sue, Hmitations, and laches—^p 717 

67. Parties—^p 719 

68. Pleading—^p 720 

69. Evidence—^p 723 

70. Trial—p 725 

71. Judgment or decree—^p 725 

72. Review—^p 726 

See also descriptive word index in the back of this Volume 


L DEFINITION AKD ORIGIN, BASIS, NATURE, 
§ 1. Definition 

Subrogatfon is the substitutfon of another person in 
the place of a creditor, so that the person in whose favor 
it is exercised succeeds to the rights of the creditor in 
relatlon to the debt; it is of two kinds, legal and con- 
ventional, the former being subrogation which arises by 
operation of law, and the iatter that which arises by 
contract. 


AND PURPOSE OF DOCTRINE IN GENERAL 

Subrogation may be defined as the substitution of 
another person in the place of a creditor, so that 
the person in whose favor it is exercised succeeds 
to the rights of the creditor in relation to the 
debt.l The term has been defined in more or less 
similar language in other cases,2 and has been used 


1. U.S.—Maryland CasuaJty Co. v. 
Lincoln Bank & Trust Co., D.C.Kf., 
18 F.Supp. 375, 377. 

Ariz.—^Mosher v. Conway, 46 P.2d 110, 
112, 45 Ariz. 463. 

Ga.—Corpns ynrls giioted ia. Harrison 
V. Citizens & Southern Nat. Bank. 
195 S.E. 750, 762, 185 Ga. 556— 
Callan Court Co. v. Citizens & 
Southern Nat. Bank, 190 S.E. 831, 
856, 184 Ga. 87—First Nat Bank of 
Atlanta v. American Surety Co., 30 
S.E.2d 402, 406, 71 Ga.App. 112. 

Ind.—Wilson v. Todd, 26 N.E.2d 1003, 
1005, 217 Ind. 183, 129 A.L,R. 192— 
First & Tri State Nat Bank & 
Trust Co. of Fort Wayne v. Mas- 
sachusetts Bonding & Ins. Co., 200 
N.E. 449, 452, 102 Ind.App. 361. 

Kan.—Corpus Juris eited ia City of 
New Tork Ins. Co. v. Tice, 152 P. 
2d 836, 839, 159 Kan. 176. 157 A.L.R. 
1233. 

Me.—^Home Ins. Co. v. Bishop, 34 A. 
2d 22, 140 Me. 72. 

N.T.—Peoples Trust Co. of Malone v. 
School Dist No. 6, Town of West- 
ville, 9 N.Y.S.2d 34, 36, 169 Misc, 
961—Ash V. Rhodes, 5 N.Y.S.2d 939, 
940. 

Or.—Schiska v. Schramm, 61 P.2d 668, 
669, 161 Or. 647. 

Tenn.—^Lewis v. Koehn, 5 Tenn.App. 
530, 535—^Turley-Bullington Mort- 
gage Co. V. Brown, 4 Tenn.App. 600, 
507. 

Tex.—^Platte v. Securlties Inv. Co., 
Com.App.. 55 S.'W.2d 66L 

60 C.J. p €94 note 2. 


Xtiteral and eguitahU signlflcanee 

'‘Subrogation” in its literal and 
equi tabi e signidcance is the demand- 
ing of something under the right of 
another, to which right the claim- 
ant is entitled, for the purpose of 
justi ce, to be substituted in place of 
the original holder.—Cooper v. Home 
Owners* Loan Corp., 126 S.W.2d 112, 
197 Ark. 839. 

Sale 

Subrogation is in efCect a sale, and 
only the sale of a litigious right is 
prohibited under the law.—^Motors 
Ins. Corp. V, Employers* Liability As- 
sur. Corp., La.App., 52 So.2d 311. 

«Soctrlne of subrogation” is doc- 
trine by which the equities of one 
are worked out through the legal 
rights of another.—Subscribers at 
Casualty Reciprocal Exchange, by 
Dodson V. Kansas City Public Serv¬ 
ice Co., 91 S.W.2d 227, 230 Mo.App. 
468. 

‘^Subrogated” 

(1) When, under rules of equity. 
one person is substituted for another 
as creditor, he is “subrogated" to 
all of such other^s rights as creditor. 
—^Verdier v. Marshallville Equity Co., 
46 N.E.2d 636, 70 Ohio App. 434. 

<2) One who is compelled to pay 
claim which another should in fair- 
ness pay is "subrogated” to creditores 
rights against him.—^Amalgamated 
Casualty Ins. Co. v. Winslow, 135 P. 
2d 663, 665, 77 U.S.App.D.C. 382. 


To *‘BUbrogate” is to put into place 

of another; to substitute.—Eckman 

V. Amold Taxi Co., 148 P.2d 677, 679, 

64 Cal.App.2d 229. 

Beferred to as doctrine of “square 
deal” 

U.S.—^Amick v. Columbia Casualty 
Co., C.C.A.MO., 101 P.2d 984, 986. 

2. U.S,—^American Surety of New 
York V. Robinson, C.C.A.Ga., 53 P. 
2d 22, 23—Federal Deposit Ins. 
Corp. V. American Surety Co. of 
New York, D.C.Ky., 39 F.Supp. 551, 
556—In re United Cigar Stores Co. 
of America, D.C.N.Y., 9 F.Supp. 149. 

Ala.—Schuessler v. Shelnutt, 171 So. 
259, 261, 233 Ala. 188. 

Cal.—Raynor v. City of Areata, 77 
P.2d 1054, 1058, 11 Cal.2d 113—Eck¬ 
man V. Amold Taxi Co., 148 P.2d 
677, 679, 64 Cal.App.2d 229. 

Conn.—^Home Owners* Loan Corp. v. 
Sears, Roebuck & Co., 193 A. 769, 
772, 123 Conn. 232. 

Ga.—Jasper School Dist. v. Gormley, 
193 S.E. 248, 251, 184 Ga. 756, trans- 
ferred, see 196 S.E. 232, 57 Ga.App, 
537—Callan Court Co. v. Citizens 
& Southern Nat. Bank, 190 S.B. 831, 
866, 184 Ga. 87—Lee v. Holman, 186 
S.E. 189, 190, 182 Ga. 559—Adel 
Banking Co. v. Parrish, 66 S.B.2d 
150, 152, 84 Ga.App. 329—First Nat. 
Bank of Atlanta v, American Sur, 
Co., 30 S.E.2d 402, 406, 71 Ga.App. 
112 . 

Idaho.—Gerken v. Davldson Grocery 
Co., 69 P.2d 122, 126, 67 Idaho 670. 
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§ 1 

synonjTnously with the word "substiWtion.”® In [ referred to as the doctrine of substitution.* 

this respect, the doctrine of subrogation has been Subrogation is of two kinds,® according to the 


111.—^London & Lancashire Indem- 
nity Co. of America v. Tindall, 36 
N.E.2d 334, 337, 377 111. 308—People 
V. Metropolitan Cas. Ins. Co. of N. 
T.. 90 N'.E.2d 565, 567, 339 Ill.App. 
514—Cherry, for Use of Simon v. 
JEjItib. Casualty & Surety Co., 3 N. 
E.2d 105, 285 Ill.App. 601. 

Ind.—First & Tri State Nat. Bank 
& Trust Co. of Fort Wayne v. Maa- 
sachusetts Bondmg & Ins. Co., 200 
N.E. 449, 102 Ind.App. 361. 
lowa.—^American Surety Co. of New 
York V. State Trust & Savings 
Bank of Mt. Pleasant, 254 N.T\'. 
338, 339, 218 lowa 1. 

Kan.—City of New York Ins. Co. v. 
Tice, 152 P.2d 836, 159 Kan. 176, 
157 A.L.R. 1233. 

Ky.—^Federal Deposit Ins. Corp. v. 
Wilhoit, 180 S.W.2d 72. 76. 297 
Ky. 339. 

Md.—^Harford Bank of Bel Air v. 
Hopper’s Estate. 181 A. 751, 755, 
169 Md. 314. 

Mo.—^Krebs v. Bezler, 89 S.W.2d 935, 
938, 338 Mo. 365, 103 A.L.R. 1177. 
N.Y.—^Ask V. Rhodes, City Ct., 5 N. 
Y.S.2d 939, 940. 

Ohio.—^Maryland Casualty Co. v. 
Gough, 65 N.E.2d 858, 864, 146 OMo 
St. 305—Zimpher v. Schwartz, 27 
N.B.2d 499, 502, 64 Ohio App. 7. 
Pa.—Reimel v. Northwestern Trust 
Co., 165 A, 106, 108, 304 Pa. 121— 
Lit Bros., to Use of Kaplan, v. 
Goodman, 18 A.2d 519, 621, 144 Pa. 
Super. 43—Corn Exchange Nat. 
Bank v. Tinicum School Dist., Com. 
Pl., 32 Bel.Co. 600. 

S.C.—^Brown Const Co. v. Massachu- 
setts Bonding & Insurance Co., 179 
S.E. 697, 702, 176 S.C. 76. 

Va.—^Federal Land Bank of Baltimore 
V. Joynes. 18 S,B.2d 917, 920, 179 
ya. 394. 

€0 C.J. p 694 note 2 [a]. 

Fartionlar deflnltions 

(1) The substitution of one person 
in the place of another with respect 
to a lawful claim or right. 

Fla,—Goodwln v. Schmidt, 5 So.2d 
64, 66, 149 Fla. 85—Cuesta, Rey & 
Co. V. Newson, 136 So. 551, 555, 
102 Fla. 853—^Whyel v. Smith, 134 
So. 552, 654, 101 Fla, 971, 

Ohio.—^Federal Union Life Ins. Co. v. 
Deitsch, 189 N.E. 440, 442, 127 Ohio 
St 505. 

Wia.—^U. S. Guarantee Co. v. Liberty 
Mut Ins. Co.. 12 N.W.2d 69. 61. 
244 Wis. 317, 150 A.L.R. 632—Leon- 
ard V. Bottomley, 245 N.W. 849, 851, 
210 Wis. 411, followed In 245 N.W. 
852, 210 Wis. 420, and 254 N.W. 853. 
210 Wis. 421. 

60 C.J. p 694 note 2 [a] (13). 

(2) The substitution of one person 


in the place of another, whether as a 
creditor, or the possessor of any oth- 
er rightful claim. so that he who is 
substituted succeeds to the rlghts of 
the other in relation to the debt or 
claim, and its rights, remedies, or se- 
curities.—^Home Owners* Loan Cor¬ 
poration V. Baker, 12 N.E.2d 199, 201, 
299 Mass. 158—60 C.J. p 694 note 2 
[a] (15). 

(3) The machinery by which the 
eoLuity of one man Is worked out 
through the legal rights of another.— 
American Surety Co. v. Hamrick 
Mills, 9 S.E.2d 433, 435, 194 S.C. 221. 

(4) The substitution of one person 
for another by reason of payment by 
that person of a claim owing by the 
original debtor.—^Adel Banking Co. v. 
Parrlsh, 66 S.E,2d 150, 152, 84 Ga. 
App. 329. 

(5) The equitable substitution of 
another person in place of lienholder 
or preferred claimant, to whose orig¬ 
inal rights he succeeds in relation to 
the claim paid.—Olivere v. Taylor, 
65 A.2d 723, 726, 31 Del.Ch. 63. 

(6) The putting of one to whom a 
particular right does not legally be- 
long in the position of legal owner 
of the right.—^Adelman v. Biber, 17 
A.2d 819, 19 N.J.Misc. 63. 

(7) A remedy for benefit of one 
secondarily llable, who has paid the 
debt of another and to whom in equi- 
ty and good conscience should be as- 
signed the rights and remedies of 
original creditor.—^Pidelity & Depos¬ 
it Co. of Maryland v. Atherton, 144 
P.2d 157, 47 N.M. 443. 

(8) An equity called into existence 
to enable party secondarily liable, 
but who has paid debt, to reap benefit 
of securities or remedies which credi- 
tors may hold as against principal 
debtor, and by use of which party 
paying may thus be made whole. 
lowa.—^American Surety Co. of New 

York V. State Trust & Savings 

Bank of Mt. Pleasant, 254 N.W. 338, 

359, 218 lowa 1. 

Pa.—Reimel v. Northwestern Trust 

Co.. 156 A. 106, 108, 304 Pa. 121. 
S.C.—^American Sur. Co. v. Hamrick 

Mills. 4 S.B.2d 308, 191 S.C. 362, 

124 A.L.R. 1147. 

60 C.J. p 694 note 2 [a] (3). 

(9) A legal fiction by force of 
which an obligation, extingulshed by 
payment made by a third person. is 
treated as stili subsisting for hia 
benefit.—^Texas Co. v. .Miller, C.C.A. 
Tex., 165 F.2d 111, 115, certiorari de- 
nied 68 S.Ct. 911, 333 U.S. 880, 92 L. 
Ed. 1166. 

(10) An equitable doctrine under 
which, as resuit of payment of debt | 


by one other than Principal debtor, 
there is a substitution of former in 
place of creditor to whose rights he 
succeeds in relation to obligation of 
debtor.—Maryland Casualty Co. v. 
Gough, 65 N.E.2d 858, 864, 146 Ohio 
St. 305. 

3. Cal.—Raynor v. City of Areata, 
77 P.2d 1054, 1058, 11 Cal.2d 113— 
Lossman v. City of Stockton, 44 
P.2d 397. 6 Cal.App.2d 324. 

Del.—Lelter v. Carpenter, 22 A. 2d 393, 
26 DeLCh. 85. 

Ind.—First & Tri State Nat. Bank 
& Trust Co. V. Massachusetts 
Bonding & Ins. Co., 200 N.E. 449, 
102 Ind.App. 361. 

Ky.—^Federal Deposit Ins. Corp. v. 
Wilhoit, 180 S.W.2d 72, 297 Ky. 
339. 

60 C.J. p 694 note 2 [c]. 

‘^Subrogation” in theory substltutes 
one person to the claim of another.— 
American Sur. Co. v. Bank of Califor- 
nla, C.C.A.Or., 133 P.2d 160. 

Noi assignment or transfer 

"Subrogation*' means substitution, 
not assignment or transfer. 

U.S.—^Reconstructlon Finance Corpo¬ 
ration V. Teter, C.C.A.I11., 117 F.2d 
716. 

La.—Motors Ins. Corp. v. Employers’ 
Liability Assur. Corp., App., 62 So. 
2d 811. 

4. U.S.—American Surety Co. v. Na¬ 
tional Bank of Bamesville, D.C. 
Ohio, 17 F.2d 942. 

Ky.—^Rollina v. Board of Drainage 
Com*rs of McCracken County for 
Mayfield Drainage Dist. No. 1, 136 

S.W.2d 1094, 281 Ky. 771. 

5. U.S.—^In re Lauer, D.C.N.J., 88 
F.Supp. 691. 

Ala.—Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 584. 

Ga.—^McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292—Lee v. Holman, 186 S. 
E. 189, 182 Ga. 559—^Federal Land 
Bank of Columbia v. Barron, 160 
S.E. 228, 173 Ga. 242—First Nat. 
Bank of Atlanta v. American Sur. 
Co.. 30 S.E.2d 402, 71 Ga.App. 112. 
Kan.— Corpus Juris dted in Penly v. 
Revell, 228 P.2d 905, 908, 170 Kan. 
705—^Hay v. Crawford, 158 P.2d 463, 
169 Kan. 723, 159 A,L.R. 388— Cor¬ 
pus Juris cited in City of New 
York Ins. Co. v. Tice, 152 P.2d 836, 
839, 159 Kan. 176, 157 A.L.R. 1233. 
Ohio.—^Federal Union Life Ins. Co. 
V, Deitsch, 189 N.E. 440, 127 Ohio 
St. 505. 

Tex.—Rotge r. Dunlap, Civ.App., 91 
S.W.2d 906, error dismissed by 
agreement—Corpus Juris cited ia 
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authorities on the question, namely, legal® and con- 
ventional,'^ legal subrogation being for the purpose 
of this distinction regarded as subrogation which 
arises by opcration of law,* and conventional sub¬ 
rogation that which arises by contract^ So subro¬ 


gation may or may not arise from contract.^® If the 
term “subrogation” is used without qualification, it 
is ordinarily legal subrogation which is meant, as 
distinguished from conventional subrogation.^^ It 


Ramey v. Cage, Civ.App., 90 S-W. 
2d 626, 627. 

Wash.— CorpnB Juris cited la Ross v. 
Jones, 24 P,2d 622, 626, 174 Wash. 
205. 

60 C.J. p 695 note 3. 

Agreexnent or impUeatioa 

Subrogation may arise from agree- 
ment between parties or by Impllca- 
tlon in equity to prevent fraud or in¬ 
justi ce.—^Platte V. Securities Inv. Co.. 
Tex.Com.App., 55 S.W.2d 551. 

6. U.S.—In re Lauer, D.C.N.J., 38 
F.Supp. 691. 

Ala.—-Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 5S4. 

Fla.—Goodwin v. Schmidt, 5 So.2d 64, 
149 Fla. 85. 

Ga.—^McCollum v. Lark, 200 S.B. 276, 
187 Ga. 292—Lee v. Holman, 186 S. 
E. 189, 182 Ga. 559—^Federal Land 
Bank of Columbia v. Barron, 160 
S.E. 228. 173 Ga. 242—First Nat 
Bank of Atlanta v. American Sure- 
ty Co., 30 S.B.2d 402, 71 Ga.App. 
112—Lee v. Holman, 183 S.B. 837, 
52 Ga.App. 543. 

Kan.— Corpus Juris cited lu Fenly v. 
Revell, 228 P.2d 905, 908, 170 Kan. 
705— Corpus Juris cited iu City of 
New York Ins. Co. v. Tice, 152 P. 
2d 836, 839, 159 Kan. 176, 157 AL.R. 
1233. 

Neb.—^Luikart v. Buck, 270 N.W. 495, 
131 Neb. 866. 

Ohio.—^Federal Union Life Ins. Co. 
V. Deitsch, 189 N.E. 440, 127 Ohio 
St 505. 

Tex.—^Rotge v. Duniap, Civ.App., 91 
S.W.2d 905, error dismissed by 
agreement— Corpus Juris cited in 
Ramey v. Cage, Civ.App., 90 S.W. 
2d 626. 627. 

Va.—^Federal Land Bank of Baltimore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

Wash.— Corpus Juris cited in Ross v. 
Jones, 24 P.2d 622, 626, 174 Wash. 
205. 

60 C.J. p 695 note 4. 

Beferred to as “eqLuitable” subroga- 
tion. 

Ohio.—^^tna Ins. Co. v. Williamson 
Heater Co., 3 Ohio Supp. 61. 

7. U.S.—In re Lauer. D.C.N.J., .38 P, 
Supp. 69L 

Ala.—Gautney v. Gautney. 46 So.2d 
198, 253 Ala. 584. 

Fla.—Goodwin v. Schmidt 6 So.2d 
64, 149 Fla. 85. 

Ga.—McCollum v. Lark, 200 S.B. 276, 
187 Ga. 292—Lee v, Holman, 186 
S.E. 189, 182 Ga. 559—Federal Land 


Bank of Columbia v. Barron, 160 S. 
B. 228,173 Ga, 242—First Nat Bank 
of Atlanta v. American Surety Co., 
30 S.E.2d 402. 71 Ga.App. 112— 
Lee V. Holman, 183 S.E. 837, 52 
Ga.App. 543. 

Kan.— Corpus Juris cited in Fenly v. 
Revell. 228 P.2d 905, 908, 170 Kan. 
703— Corpns Juris dted in City of 
New York Ins. Co. v. Tice, 152 
P.2d 836, 839. 159 Kan. 176, 157 A. 
L.R. 1233. 

Neb.—^Luikart v. Buck, 270 N.W. 495, 
131 Neb. 866. 

Ohio.—^Federal Union Life Ins. Co. 
V. Deitsch, 189 N.E. 440, 127 Ohio 
St 505, 

Tex.—^Rotge v. Duniap. Civ.App., 91 
S.W.2d 905, error dismissed by 
agreement—Corpus Juris dted in 
Ramey v. Cage, Civ-App., 90 S.W'. 
2d 626. 627. 

Va.—Federal Land Bank of Balti¬ 
more V. Joynes, 18 S.E.2d 917, 179 
Va. 394. 

Wash.— Corpus Juris dted in Ross 
V. Jones. 24 P,2d 622, 626, 174 
Wash. 205. 

60 C.J. p 695 note 5. 

8. U.S.—In re Lauer, D.C.N.J., 38 
F.Supp. 691. 

Ala.—Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 584. 

Fla,—Goodwin v. Schmidt 5 So.2d 
64, 149 Fla. 85. 

Ga.—McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292—^Lee v. Holman. 186 
S.E. 189, 182 Ga. 559—^Federal Land 
Bank of Columbia v. Barron, 160 
S.B. 228, 173 Ga. 242—First Nat 
Bank of Atlanta v. American Sur. 
Co.. 30 S.E.2d 402, 71 GaJVpp, 112 
—^Lee V. Holman, 183 S.E. 837, 52 
GaA^pp. 543. 

111.—In re Dickson’s Estate, 45 N.E. 

2d 558, 316 Ill.App. 559. 
lowa.—^Home Owners* Loan Corp. v. 

Rupe, 283 N.W. 108, 225 lowa 1044. 
Kan.— Corpns Juris dted in Fenly v. 
Revell, 228 P.2d 905, 908, 170 Kan. 
705— Corpus Juris dted in Hay v. 
Crawford, 158 P.2d 463, 468, 159 
Kan. 723, 159 A.L.R. 388— Corpus 
Juris dted in City of New York 
Ins. Co. V. Tice, 152 P.2d 836, S39, 
159 Kan. 176, 167 A.L.R. 1233. 

Me.—Home Ins. Co. v. Bishop, 34 A 
2d 22, 140 Me. 72. 

N.Y.—City of New York v. Barbato, 
5 N.T.S.2d 125. 

Ohio.—^^tna Ins. Co. v. Williamson 
Heater Co., 3 Ohio Supp. 61. 

Tex.—^Rotge v. Duniap, Civ.App., 91 
S.W.2d 906, error dismissed by 
agreement— Corpus Juris dted in 


Ramey v. Cage, Civ.App., 90 S.W. 
2d 626. 627. 

Va.—Federal Land Bank of Balti¬ 
more V. Joj’nes, 18 S.E.2d 917, 179 
Va. 394. 

Wash.— Corpus Juris dted in Ross v. 
Jones, 24 P.2d 622, 626. 174 Wash. 
205. 

60 C.J. p 695 note 6. 

9. U.S.—In re Lauer. D.C.N.J., 38 
F.Supp. 691. 

Ala.—Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 584. 

Fla.—Goodwin v. Schmidt 5 So.2d 
64, 149 Fla. 85—Federal Bank of 
Columbia v. Godwin, 136 So. 513, 
107 Fla. 537, modlfied on other 
grounds and rehearing denied 145 
So. 883, 107 Fla. 537. 

Ga.—^McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292—Lee v. Holman, 186 
S.E. 189, 182 Ga. 559—First Nat 
Bank of Atlanta v. American Sur. 
Co., 30 S.E.2d 402, 71 Ga.App. 112 
—^Western Union Telegraph Co. v. 
Smith, 178 S.E. 472, 50 Ga.App. 
585. 

111.—In re Dickson’s Estate, 45 N.B.2d 
558, 316 Ill.App. 559—Cherry, for 
Use of Simon v. .^tna Casualty & 
Surety Co., 3 N.B.2d 105, 285 111. 
App. 601. 

lowa.—^Home Owners’ Loan Corp. v. 

Rupe, 283 N.W. 108, 225 lowa 1044. 
Kan.— Corpus Juris dted in Hay v. 
Crawford, 158 P.2d 463, 468. 159 
Kan. 723, 159 AL.R. 388— Corptis 
Juris dted in City of New York 
Ins. Co. V. Tice. 152 P.2d 836, 839, 
159 Kan. 176, 157 AL.R. 1233, 

Me.—^Home Ins. Co. v. Bishop. 34 
A.2d 22, 140 Me. 72. 

Neb.—^Lulkart v. Buck, 270 N.W. 495, 
131 Neb. 866. 

N.Y.—City of New York v. Barbato, 
5 N,Y.S.2d 125. 

Ohio.—^Federal Union Life Ins. Co. 
v. Deitsch. ISO N.E. 440, 127 Ohio 
St 505—-Etna Ins. Co. v. William¬ 
son Heater Co., 3 Ohio Supp. 61. 
Tex.—^Rotge v. Duniap, Civ.App., 91 
S.W.2d 905, error dismissed by 
agreement—Ramey v. Cage, Civ. 
App., 90 S.W.2d 626. 

Va.—Federal Land Bank of Balti¬ 
more v. Joynes, 18 S.B.2d 917, 179 
Va. 394. 

VTash.— Corpus Juris cited in Ross 
v. Jones, 24 P.2d 622, 626, 174 Wash. 
205. 

60 C.J. p 695 note 7. 

10. Ky.—^Evans* Adm'r v. Evans, 199 
S,W.2d 734, 304 Ky, 28. 

11. Kax *—Corpns juris dted im 
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has been said that the progressive extension of both 
types of subrogation has somewhat obliterated this 
line of di Vision 12 

§ 2. Origin, Nature, and Purpose of Doctrine 

a. Origin and basis 

b. Nature 

c. Purpose 


a. Oiigm and Basis 

Subrogatfon does no-t owe Its origin to statute, cus- 
tonfi, or the common law, but it is a creature of equity^ 
adopted by equity from the Roman or the civii law. 
It is founded on principies of Justice and equity, and 
its operation is governed by principies of equity. 

Subrogation does not owe its origin to statute or 
custom;i2 nor is it a doctrine of the common 
law.i^ It originated in equity^^ and is a creature 
of equity,16 a doctrine of equity jurisprudencei" 


City of Xew Tork Ins. Co. v. Tice, 
152 P.2d 836, 839. 159 Kan. 176, 157 
A.L..PW. 1233. 

Mo.—McKenzie v. MissourI S tabi es, 
34 S.W.2d 136, 225 Mo.App. 64. 

12. Va.—Pederal Land Bank of Bal- 
timore v. Joynes, 18 S.E.2d 917, 179 
Va. 394. 

13. 111.— Corpus Juris aiLOted iu Peo- 
ple es rei. Nelson v. Phillip State 
Bank & Trust Co., 30 N.E.2d 771, 
773, 307 IlhApp. 464. 

Md.—Schaeffer v. Sterlingr, 6 A.2d 254, 
176 Md. 553. 

Neb.—Burks v. Packer, 9 N.W.2d 471, 
143 Neb. 373. 

60 C.J. p 696 note 12. 

State laws 

The prlnciple of subrogation is a 
principle of equity not dependent on 
state laws.—■'Western Cas. & Sur. Co. 
V. Meyer, 192 S.W.2d 388, 301 Ky. 
487, 164 A.L.R. 769. 

14. Ariz.—^Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

111.— Corpus Juris quoted Iu People 
ex rei. Nelson v. Phillip State Bank 
& Trust Co., 30 N,E.2d 771, 773, 
307 Ill.App. 464. 

Md.—Schaeffer v. Sterling, 6 A.2d 254, 
176 Md. 553. 

60 C.J. p 696 note 13. 

15. Ala.—Duke v. Kilpatrick, 163 So. 
640. 231 Ala. 51—Strickland v. Car- 
roll, 154 So. 109, 228 Ala. 498. 

Ga,—^Jasper School Dist. v, Gormley, 
193 S.E. 248, 184 Ga. 756, transfer- 
red, see 196 S.E. 232, 57 Ga.App. 
537—^First Nat. Bank of Atlanta v. 
American Surety Co., 30 S.E.2d 402, 
71 Ga.App. 112. 

111. — Corpus Juris quoted lu People 
ex rei. Nelson v. Phillip State Bank 
Trust Co., 30 N.E.2d 771, 773, 307 
IlLApp. 464. 

lowa.—^Home Owners' Loan Corp. v. 

Rupe, 283 N.W. 108. 225 lowa 1044. 
Ky.—Commonwealth, for Use of Cole- 
man v. Farmers Deposit Bank of 
Frankfort, 95 S.W.2d 793, 264 Ky. 
839—Smith v. Feltner, 83 S.W.2d 
506, 259 Ky. 833. 

Neb,—Burks v. Packer, 9 N.W.2d 471, 
143 Neb. 373. 

N.J.—Ganger v. Moffett, 83 A.2d 769, 
8 N.J. 73—Camden Trust Co. v. 
Cramer, 40 A,2d 601, 136 N.J.Eq. 


261—Lubowicki v. Travelers Ins. 
Co., 8 A.2d 842, 18 N.J.Misc. 19. 
N.T.—Junkersfeld v. Bank of Man¬ 
hattan Co., 295 N.Y.S. 62, 250 App. 
Div. 646. 

N.C.—Corpus Juris cited iu Boney 
V. Central Mut. Ins. Co. of Chicago, 
197 S.E 122, 126, 213 N.C. 563. 
Okl.—Smith V. Mlnter, 191 P.2d 929. 
200 Okl, 20S—Mitchell v. Jackson. 
60 P.2d 390, 177 Okl. 441. 

Pa.—Feli V. Johnston, 36 A.2d 227, 
154 Pa.Super. 470—Home Owners' 
Loan Corp. v. Crouse, 30 A.2d 330, 
151 Pa.Super. 259—Commonwealth 
for Use, etc., of Emblem Oll Co. v. 
Baldwin Bros. Co., 186 A. 242, 122 
Pa.Super. 403—^Auto Building & 
Loan Ass*n v. Hali, 177 A. 581, 117 
Pa.Super. 104. 

Tex,—^Hays v. Spangenberg, Civ. 
, App., 94 S.W.2d 899. 

W.Va,—Bank of Marlinton v. Mc- 
Laughlin, 17 S.E.2d 213, 123 W.Va. 
608. 

60 C.J. p 696 note 14. 

16. U.S.—^American Surety Co. v. 
Bank of Callfornia, C.C.A.Or., 133 
F.2d 160—Wojciuk v. U. S., D.C. 
Wis., 74 P.Supp. 914—National 
Surety Corp. v. Allen-Codell Co., 
D.C.Ky,, 70 F.Supp. 189—Pederal 
Deposit Ins, Corp. v. American Sur. 
Co. of New York, D.C.Ky., 39 F. 
Bupp. 551. 

Ala.—Carter v. Carter, 38 So.2d 557, 
251 Ala. 598. 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Ark,—Brookfieid v. Rock Island Im- 
provement Co., 169 S.W.2d 662, 205 
Ark. 673, 147 A.L.R. 451. 

Cal.—^Raynor v. City of Areata, 77 
P.2d 1054, 11 Cal.2d 113—Lossman 
V. City of Stockton, 44 P.2d 397, 6 
CaLApp.2d 324. 

Colo.—Hartford Accident & Indemni- 
ty Co. V. Colorado Nat. Bank of 
Denver, 40 P.2d 254. 

Pl6L—Pederal Land Bank of Colum- 
bia V. Godwin, 145 So. 883, 107 Fla. 
537. 

111.—Corpus jnris quoted iu People 
ex rei. Nelson v. Phillip State Bank 
& Trust Co.. 30 N.E.2d 771, 773, 307 
IlLApp. 464. 

Kan.—Corpus Juris dted iu Penly v. 
Revell, 228 P,2d 905, 908, 170 Kan. 
706. 


Me.—Lee Tire & Rubber Co. v. Snow 
Hudson Co., 157 A. 710, 130 Me. 
475, 80 A.L.R. 709. 

Md.—Schaeffer v. Sterling, 6 A.2d 254, 
176 Md. 553. 

Miss.—Corpus Juris cited in Oxford 
Prodiiction Credit Ass'n v. Bank of 
Oxford, 16 So.2d 384. 388, 196 Miss. 
50. 

Mo.—^Krebs v. Bezler, 89 S.W.2d 935, 
33S Mo. 365, 103 A.L.R. 1177—Neer 
V. Neer, App., 80 S.W.2d 240. 

Ohlo.—Canton Morris Plan Bank v, 
Most, 184 N.E. 765, 44 Ohio App, 
ISO. 

Okl.—Home Owners’ Loan Corp. v. 
Parker, 73 P.2d 170, 181 Okl. 234— 
City of Barnsdall v. Barnsdall Nat. 
Bank, 23 P.2d 373, 164 Okl. 167. 

S.D.—American Surety Co. v. West¬ 
ern Surety Co., 22 N.W.2d 429, 71 
S.D. 126. 

Tex.—Sherman v. EI Paso Nat. Bank, 
Civ.App., 100 S.W.2d 402, error dis- 
missed. 

Utah.—Salt Lake City v. Schubach, 
United Pac. Ins. Co., Intervener, 
159 P.2d 149, 108 Utah 266, 160 A. 
L.R, 809. 

Va.—Federal Land Bank of Balti- 
more v. Joynes, 18 S.E.2d 917, 179 
Va. 394. 

Wis.—Strelitz v. First Wisconsin Nat. 
Bank of Milwaukee, 264 N.W. 649, 
220 Wis. 443. 

60 C.J. p 696 note 15. 

Arm of equity 

Subrogation is an arm of equity 
that may guide or even force one to 
pay a debt for which an obligation 
was Incurred but which was in whole 
or in part paid by another.—^Fire- 
man’s Pund Indem. Co. v. State Com- 
pensation Ins. Fund. 209 P.2d 55, 93 
Cal.App.2d 408. 

Dependent on equity 

Right to subrogation arlses by op¬ 
eration of, and depends on, equity 
alone.—^National Surety Co. v. Prank- 
lin Trust Co., 170 A. 683, 313 Pa. 501, 
95 A.L.R. 300. 

17. IU.—Corpus Juris quoted in Peo¬ 
ple ex rei. Nelson v. Phillip State 
Bank & Trust Co., 30 N.E.2d 773. 
773, 307 IlLApp. 464. 

60 C.J. p 696 note 16. 
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to a volunteer.95 Thus, where money due on the 
mortgage is paid by such purchaser, it is in the 
nature of an equitable assignment, substituting him 
who pays in the place of the mortgagee,96 and it 
makes no difference whether he took an assignment 
of the mortgage as a release, or whether a dis- 
charge was made and evidence of the debt can- 
celed;®'^ and no proof of intention on his part to 
keep the mortgage alive is necessary to give him 
the benefit of it.^^ The purchaser*s right of sub- 
rogation to the mortgage he discharged includes its 
priority over junior liens^^ of which he did not have 
actual knowledge,! where he was not culpably 
negligent in failing to learn of the junior lien,^ even 
though he had constructive notice thereof.^ Even 
where the mortgage is discharged of record, the 
purchaser may be subrogated thereto as against 
junior lienors who did not change their position 
in reliance on the recorded discharge.^ Whether 
one who purchases subject to a mortgage which he 
discharges is subrogated to the mortgagee’s rights 


in other security he holds for the payment of the 
mortgage debt has been held to depend on the 
equities of the case and whether the price paid by 
the purchaser, including the discharge of the mort¬ 
gage, is in excess of the value of the land.® Where 
the purchaser is compelled to pay a mortgage which 
was released by a guardian without authority, he 
is subrogated to the guardian^s rights as to the 
substituted security taken by the guardian,6 al- 
though he cannot compel the guardian first to re- 
sort to such security.7 Where a mortgagor conveys 
the property expressly subject to the mortgage and 
the purchaser reconveys, with a covenant against 
encumbrances not excepting the mortgage, and such 
purchaser satisfies the mortgage, he obtains no right 
of subrogation to the rights of the mortgagee.8 

As a general rule, a purchaser who discharges a 
mortgage or deed of trust which he has assumed 
is not entitkd to subrogation^ to the prejudice of a 
junior lien claimant of whose lien he had actual^^ 
or constructive^ 1 notice at the time of pa 3 niient, in 


95. Cal.—Macfarlane v. Faulkner, 37 
P.2d 161. 1 Cal.App.2d 722. 

Alistracter llaNe to pordiaser 
Where abstracter who issued cer- 
tiflcate of tltle in which It was er- 
roneously shown that certain prop¬ 
erty was free from mortgrages subse- 
quently paid mortgage on property, 
abstracter was volunteer and not en- 
titled to recover payments made from 
original mortgagors, in absence of as¬ 
signment of rights of purchasers for 
whom abstract was made, slnce no 
prlvity of contract existed between 
abstracter and original mortgagors, 
particularly where original mortga¬ 
gors had notifled abstracter they were 
not liable on mortgage.—^Macfarlane 
V. Faulkner, supra. 

96. D.C.—^Burgoon v. Lavezzo, 92 F. 
2d 726. 68 App.B.C, 20. 113 A.L.R. 
944. 

60 C.J. p 792 notes 67, 68. 

97. Tex.—^Houston First Nat. Bank 
V. Ackerman, 8 S.W. 45, 70 Tex, 
315. 

60 C.J. p 792 note 69. 

98. Ark.—Jefferson v. Edrington, 14 
■S.W. 99, 63 Ark. 545. 

99. Ohlo.—^Ehrman v. Bayer, App., 
41 N.E.2d 900—State Savlngs & 
Loan Ass’n v. Engel, 4 Ohio Supp. 
118, afflrmed, App., 72 N.K2d 779. 

1. N.J.—Camden County Welfare 
Board V. Pederal Deposit Ins. Corp., 
62 A.2d 416. 1 N.J.Super. 582. 

Ohlo.—State Savings & Loan Ass*n v. 
Engel, 4 Ohlo Supp. 118, afflrmed, 
App., 72 N.E.2d 779. 


2. N.J.—Camden County Welfare 
Board v. Federal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 632. 

Ohlo.—State Savings & Loan Ass’n 
V. Engel, 4 Ohlo Supp. 118, afflrmed, 
App., 72 N.E.2d 779. 

3. N.J.—Camden County Welfare 
Board v. Federal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 532. 

4. N.J.—Camden County Welfare 
Board v. Federal Deposit Ins. Corp., 
supra. 

5. Miss. — ^Haraway v. Sledge & Nor- 
fleet Co„ 11 So.2d 903, 194 Miss. 133, 
146 A.L.R. 735, suggestion of error 
overruled 12 So.2d 436, 194 Miss. 
133, 145 A.L.R, 735, 

6. Tex.—^Frelberg v. De Lamar, 27 
S.W. 151, 7 Tex.Civ.App. 263. 

7. Tex.—^EYelberg v. De Lamar, su¬ 
pra. 

8. N.T.—^Weeks v. Garvey, 4 N.Y.S. 
890, 56 N.T.Super. 557. 

9- Ala—^Duke v. Kilpatrick, 163 So. 
640, 231 Ala. 51. 

D.C.—Burgoon v. Lavezzo, 92 F.2d 
726, 68 App.D.C. 20, 113 A.L.R. 944. 

Fla.—Whyel v. Smith, 134 So. 652, 
101 Fla. 971, 

Ind.—Storer v. Warren, 192 N.E. 325, 
99 Ind.App. 616. 

Ky.—Corpus Juris quoted Ia Smith 
V. Feltner, 83 S.W.2d 606, 609, 259 
Ky. 833. 

Mo.—Tucker v. Holder, 225 S.W.2d 
123, 369 Mo. 1039—State ex rei. 
State Hlghway Commiasion v. 
Houchens, App., 236 S.W.2d 97. 


Pa.—^Klopfenstein v. Chadbourne, 161 
A. 642, 105 Pa.Super. 530. 

Tenn.—Cole v. Patty, 134 S.W.2d 160, 
175 Tenn. 334—Clevenger v. Rains, 
73 S.W.2d 1114, 18 Tenn.App. 128. 

60 C.J. p 793 notes 92, 2, p 794 note 10. 

Beasons for rule 

(1) A purchaser who discharges an 
encumbrance which he has assumed 
is the person primarily liable and has 
paid his own debt. 

D.C.—^Burgoon v. Lavezzo, 92 F,2d 
726, 68 APP.D.C. 20, 113 A.L.R. 944. 
Ind.—Storer v. Warren, 192 N.E. 325, 
99 Ind.App. 616. 

Ky.—Smith v. Feltner, 83 S.W.2d 606, 
259 Ky. 833. 

Mo.—State ex rei. State Highway 
Commission v. Houchens, App., 235 
S.W.2d 97. 

Tenn.—Cole v. Patty, 134 S.W.2d 160, 
175 Tenn. 334. 

(2) A purchaser assuming a mort¬ 
gage is a volunteer.—Corpns Juris 
quoted in Smith v. Feltner, 83 S.W. 
2d 506, 609, 269 Ky. 833—60 C.J. p 
793 note 91. 

10. Ky.—Corpus Juris quoted la 
Smith V. Feltner, 83 S.W.2d 606, 
509, 269 Ky. 833. 

Tenn.—Clevenger v. Rains, 73 S.W. 

2d 1114, 18 Tenn.App. 128. 

60 C.J. p 793 note 93. 

11. Ark.—Llndley v. Marriott, 114 
S.W.2d 453, 196 Ark. 1178. 

Ky.—Corpus Juris quoted In Smith 
V. Feltner, 83 S.W.2d 606, 609, 269 
Ky. 833. 

60 C.J. p 793 notes 94, 98, 99. 
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its operation is governed by principies of equity.®® 
It rests on the principle that substantial justice 
should be attained regardless of form,2i that is, its 
basis is the doing of complete, essential, and perfect 
justice between all the parties without regard to 
form.22 


b. Natoie 

Subrogatlon Is an equitabis doctrlne, and the rlght 
thereto Is an equitabis right and not a legal right. 

Although it has been held that subrogation is an 
equitable remedy,^* it has also been said that sub¬ 
rogation is not strictly a remedy,®^ but rather that 
it is an equitable principle through which the benefit 
of remedies is obtained.26 It is an equitable doc- 
trine,26 imder the authorities on the question, and 


(8) Subrogratlon is predlcated on 
equitable doctrine that one who has 
Indemnifled another in pursuance of 
his obligatlon to do so is entltled to 
means of redress held by person In¬ 
demnifled agrainst indlvidual causing* 
loss.—‘Economy Auto Ins. Co. v. 
Brown, 79 N.E.2d 854, 834 ELApp. 
679. 

2a I>.C.—A. Gusmer, Inc. v. Mc- 
Grath, C.A„ 196 F.2d 860, certio¬ 
rari denied A. Gusmer Inc. v. Mc- 
Granery, 73 S.Ct. 38, 344 U.S. 831. ; 
97 L..Ed. 39. ! 

Ky.—Smlth V. B^ltner, 83 S.W.2d 606, 
259 Ky. 833. 

Miss.—Sadler v. Glenn, 199 So. 305, 
190 Mlss. 112. 

Pa.—Gildner v. First Nat. Bank & 
Trust Co. of Bethlehem, 19 A2d 
910, 915, 342 Pa. 145—Feli v. Johns- 
ton, 86 A.2d 227, 164 Pa.Super. 470. 
Te3C.—Sherman v. B1 Paso Nat. Bank, 
Civ.App., 100 S.W.2d 402, error dis- 
missed. 

21. Ariz.—Mosher v, Conway, 46 P. 
2d 110. 45 Arlz. 463. 

Ark.—Webster v. Horton. 67 S.W.2d 
200, 188 Ark. 610. 

Pia.—^Pederal I,and Bank of Columbia 
V. Godwln, 145 So. 883, 107 Fla. 637. 
111.—Corpus Juris quotad Ia. People 
ex rei. Nelson v, Philllp State Bank 
& Trust Co., 30 N.E.2d 771, 773, 
307 IlLApp. 464. 

Miss.— Corpus juris oited la Oxford 
Production Credit Ass^n v. Bank of 
Oxford, 16 So.2d 384, 388, 196 Mlss. 
60. 

Okl.—Oorpns Juris quotad ia Ward v. 
Continental Ins. Corp., 24 P.2d 654, 
658, 165 Okl. 20. 

60 C.J. p 699 note 30. 

Porm Igaorad 

The doctrine of subrogation Ignores 
the form and looks to the suhstance, 
construes payment to be burchase. 
and purchase to be payment, as jus¬ 
tice may demand, and substitutes one 
person for another, or property for 
property.—^Home Ins. Co. v. Blshop, 
34 A.2d 22, 140 Me. 72. 

22. Cal.—^Raynor v. City of Areata, 
77 P.2d 1054, 11 Cal.2d 113—Loss- 
man v. City of Stockton, 44 P.2d 
897, 6 €al.App.2d 324. 

Ga.—Jasper School Dist v. Gormley, 
193 S.B. 248, 184 Ga. 756, trans- 


ferred, see 196 S.E. 232, 67 Ga.App. 
637—Lee v. Holman, 186 S.B. 189, 
182 Ga. 659—First Nat. Bank of At¬ 
lanta V. American Surety Co., 30 S. 
R2d 402, 71 Ga.App. 112. 
lowa.—American Surety Co. of New 
York V. State Trust & Savlngs 
Bank of Mt. Pleasant. 254 N.W. 338, 
218 lowa 1. 

Me.—^Lee Tire & Rubber Co. v. Snow 
Hudson Co.. 157 A. 710, 130 Me. 475, 
80 A.L.R. 709. 

Mlss.—^Home Owners’ Loan Corp. v. 
Moore. 185 So. 263, 184 Miss. 283— 
Box V. Early, 178 So. 793, 181 Miss. 
19. 

Neb.—^Burks v. Packer, 9 N.W.2d 471, 
143 Neb. 873. 

Ohio.—^Harshman v. Harshman, App., 
42 N.B.2d 447. 

Okl,—Corpus Juris quotad ia. Ward v. 
Continental Ins. Corp., 24 P.2d 654, 
658, 165 Okl. 20. 

60 C.J. p 699 note 31. 

23. U.S.—U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank in Dallas, 
C.A.Tex., 172 F.2d 258—^Martin v. 
Federal Surety Co., C.C.A.Minn., 58 
F.2d 79. 

Conn.—Home Owners» Loan Corp. v. 
Sears, Roebuck & Co., 193 A 769, 
123 Conn. 232. 

m.—^London & Lancashlre Indemnity 
Co. of America v. Tlndall, 36 N.B. 
2d 334, 877 IU. 308. 

N.M.—Fidelity & Deposit Co. of 
Maryland v. Atherton, 144 P.2d 167, 
47 N.M. 443. 

24. Ga.—Jasper School Dist. v. 

Gormley, 193 S.E. 248, 184 Ga. 756, 
transferred, see 196 S.E. 232, 57 
Ga.App. 637. 

Or.—Corpus Juris quotad la In re 
Dedman*s Estate, 121 P.2d 466, 468, 
170 Or. 692. 

W.Va,—Central Banking, etc., Co. v. 
U. S. Fidelity, etc., Co., 80 S.B. 121, 
73 W.Va. 197, 61 L.R.A,N.S.. 797. 

25. Ga.—Jasper School Dist. v. 
Gormley, 193 S.E. 248, 184 Ga. 756, ; 
transferred, see 196 S.B. 232, 67 Ga. 
App. 537. 

Or.—Corpus juris quotad ia In re 
Dedman’s Bstate, 121 P.2d 466, 468, 
170 Or. 692, 

W.Va.—Central Banking, etc.. Co. v. 
U. S. Fidelity, etc., Co., 80 S.B. 121, 
73 W.Va. 197, 61 L.R.A,N.S., 797- 
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Ramedlal devlce 

Ark.—Brookfleld v. Rock Island Im- 
provement Co., 169 ■S.W.2d 662, 205 
Ark. 573, 147 A.L.R. 451. 

Equitable coaslderatioBS 

Subrogatlon Is not dependent on 
contract, striet suretyship, or prior- 
ity, but arises out of equitable con- 
siderations.—Fowler v. Lee, 143 So. 
613, 106 Fla. 712. 

26b U.S.—^In re Dorr Pump & Mfg. 
Co., D.C.Wis., 39 F.Supp. 296, af- 
flrmed, C.C.A., 126 P.2d 610—^Ewen 
V. Peorla & E. Ry. Co., D.C.N.Y., 
84 F.Supp. 332, certiorari denied 61 
S.Ct 138, 311 U.S. 700, 86 L.Ed. 
464—Gilbert v. Peoria & E. R. Co., 
D.C.N.y., 84 F.Supp. 882, certiorari 
denied 61 S.Ct. 138, 311 U.S. 700, 
86 L.Ed. 454. 

Ark.—^Acker v. Watklns, 134 S.W.2d 
623, 199 Ark. 673—Webster v. Hor¬ 
ton, 67 S.W.2d 200, 188 Ark. 610. 

111.—^People ex rei. Nelson v. Chica- 
go Lawn State Bank, 28 N.E.2d 294. 
806 IlLApp. 107. 

Ind.—Kamarata v. Hayes Freight 
Lines, Inc., App., 108 NE.2d 723— 
First & Tri State Nat. Betnk & 
Trust Co. V, Massachusetts Bonding 
& Ins. Co., 200 N.B. 449, 102 Ind. 
App. 361. 

Kan.—State ex rei. Lester v. Baker, 
160 P.2d 264, 160 Kan. 180. 

EZy.—^Evans* Adm’r v. Evans,- 199 S. 

I W.2d 734, 304 Ky. 28—Corpus Ju¬ 
ris oited In Western Casualty & 
'Surety Co, v. Meyer, 192 S.W.2d 
388, 390, 301 Ky. 487, 164 A.L.R. 
769. 

Me.—'Home Ins. Co. v. Blshop, 84 A2d 
22, 140 Me. 72. 

Mlss.—Sadler v. Glenn, 199 So. 805, 
190 Mlss. 112—^Box V. Early, 178 So. 
793, 181 Miss. 19. • 

N.j.—Ganger v. Moftett, 83 A.2d 769, 
8 N.J, 73—Camden Trust Co. v. 
Cramer, 40 A.2d 601, 136 N.XBq. 
261—Lubowicki v. Travelers Ins. 
Co., 8 A.2d 842, 18 N.J.Mlsc. 19. 
N.Y.—In re McClancy»s Bstate, 46 N. 
Y.S.2d 917, 182 Misc. 866, afflrmed 
51 N.Y.S.2d 90, 268 App.Dlv. 876, 
afflrmed 61 N.B.2d 752, 294 N.Y. 
760. 

Ohio.—^Maryland Cas. Co. v. Gough, 
65 N.E.2d 858, 146 Ohio St. 305. 
Okl,—Smith v. Mlnter, 191 P.2d 929, 
200 Okl. 208—^Fourth Nat. Bank v. 
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the right thereto is an equitable right,27 not a 
legal right.28 Subrogation is closely akin to, if 
not a part of, the equitable principle of “resti- 
tution’' and “unjust enrichment.”29 jt is in the 

nature of a constructive trust, of equitable origin, 
to serve best the justice of the situation and ac- 
cord with the intention of the parties.^® 


c. Purpose 

The object of subrogation Is to promote and accom- 
plish Justice and to prevent injustice. It is the mode 
which equity adopts to compei the ultimate payment of 
a debt by one who, in justice, equity, and good con- 
Science, shouid pay it. 

The object of subrogation is the prevention of 
injustice.si It is designed to promote and to ac- 


Board of Com’rs of Cralgr County, 
95 P.2(i 878, 186 Okl. 102—Mitchell 
V. Jackson, 60 P.2d 390, 177 Okl. 
441. 

Or.—Corpns Jnris quoted in In re 
Dedman*s Estate, 121 P.2d 466, 468, 
170 Or. 692. 

Pa.—^In re McCahan’s Estate, 168 A. 
685, 312 Pa. 515—Rohm & Haas Co. 
V. Lessner, 77 A.2d 675, 168 Pa-Su- 
per. 242—^Home Owners* Loan Corp. 
V. Crouse, 30 A.2d 330, 151 Pa.Su- 
per. 259. 

Utah.—Martin v. Hickenlooper, 69 P. 
2d 1139, 90 Utah 150, 107 A.L.R. 
762, rehearing denled 61 P.2d 307, 
90 Utah 185—Germo v. Zion’s Ben. 
Bldg. Soc., 39 P.2d 312, 85 Utali 227. 
Wash.—Omicron Co. v. U. S. Pidelity 
& Guaranty Co., 162 P.2d 716, 718, 
21 Wash.2d 703. 

60 C.J. p 697 note 20. 

Simllar statemezLts of mle 

(1) In general.—National Surety 
Corp. V. First Nat. Bank, 128 S.W.2d 
766, 278 Ky. 273—60 C.J. p 697 note 
20 [a]. 

(2) Subrogation is an equitable 
doctrine springing out of the right of 
contrlbution.—St. Paul Fire & Marine 
Ins. Co. V. Petroleum Nav. Co., D.C. 
Wash., 35 F.Supp. 350. 

(3) 'Subrogation is a fiction invent- 
ed for the purpose of arrivlng at an 
obviously equitable resuit.—Omicron 
Co. V. U. S. Pidelity & Guaranty Co., 
162 P.2d 716, 21 Wash.2d 703. 

(4) Subrogation is a devlce of equi¬ 
ty to prevent unjust enrichment and 
to compei the ultimate dlscharge of 
an obligatlon by hlm who in good 
conscience shouid pay it. 

Mo.—Tucker v. Holder, 225 S.W.2d 
123, 359 Mo. 1039. 

N.J.—Sulllvan v. Naiman, 32 A.2d 589, 
130 N.J.Law 282. 

N.T.—8105 Grand Corp. v, City of 
New York, 42 N.E.2d 476, 288 N.T. 
178. 141 A.L.R. 1211. 

N.C.—Beam v. Wright, 32 S.E.2d 213, 
224 N.C. 677. 

Wash.—In re Parmers' & Merchants’ 
State Bank of Nooksack, 26 P.2d 
631, 175 Wash. 78. 

(5) Subrogation is an Inventlon of 
equity.—Rollins v. Board of Drain- 
age Com'rs of McCracken County for 
Mayfield Drainage Dist. No. 1, 136 S. 
W.2d 1094, 281 Ky. 771. 

(6) Doctrine of subrogation is a 


pure unmlxed equity, having its 
foundation in principies of natural 
justice.—^Movl Const. Co. v. Covlng- 
ton Trust & Banking Co., 80 S.W.2d 
560, 258 Ky. 485—60 C.J. p 697 note 
20 [a] (2). 

27. U.S.—^Hurwltz v. Pink, C.C.A.N. 
Y., 96 P.2d 605—Ward v. First Nat. 
Bank, C.C.A.MO., 76 P.2d 256—^New 
York Title & Mortgage Co. v. First 
Nat. Bank, C.C.A.Mo., 51 F.2d 485, 
77 A.L.R. 1052, certiorari denled 62 
S.Ct. 131, 284 U.S. 676, 76 L.Ed. 672. 

Ark.—^Brookfleld v. Rock Island Im- 
provement Co., 169 •S.W.2d 662, 206 
Ark. 573, 147 A.L.R. 461. 

Cal.—J. G. Boswell Co. v. W. D. Peld- 
er & Co., 230 P.2d 386, 103 Cal.App. 
2d 767. 

Del,—Kimberley & Carpenter v. Na¬ 
tional Liberty Ins. Co. of America, 
157 A. 730, 6 W.W.Harr. 63—Leiter 
V. Carpenter, 22 A.2d 393, 26 Del.Ch. 
85. 

D.C.—^Washington Mechanics' Sav. 
Bank v. Distrlct Title Ins. Co., 65 
P.2d 827, 62 App.D.C. 194. 

IU.—Cherry v. JEtna Casualty & 
Surety Co., 25 N.B.2d 11, 372 111. 
534—National Casualty Co. v. Cas- 
well & Co., 45 N.E.2d 698, 317 111. 
App. 66. 

Ind.—^American Automobile Fire Ins. 
Co. V, Speiker, 187 N.E. 355. 97 Ind. 
App. 533. 

Ky.—Smith v. Peltner, 83 S.W.2d 506, 
259 Ky. 833. 

Chio.—Zimpher v. Schwartz, 27 N.E. 

2d 499, 64 Ohio App. 7. 

Or.—Corpus Juris quoted lu In re 
Dedman^s Estate, 121 P.2d 466, 468, 
170 Or. 692. 

S.C.—^Powers v. Calvert Fire Ins. Co., 
67 S.B.2d 638, 216 S.C. 309. 

Va.—^Federal Land Bank of Baltlmore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

60 C.J. p 697 note 21. 

Equitable oause of aotiou 
Right of equitable subrogation is 
mere equitable cause of action.— 
Whitson V. Metropolitan Life Ins. Co., 
142 So. 564, 225 Ala. 262. 

Mere equity 

The right of subrogation is a mere 
equity, as distlnguished from an equi¬ 
table estate.—^Downing v. Jeifrey, 
Tex.Clv.App., 173 S.W.2d 241, error 
refused. 

28. Neb.—Gilbert v. First Nat. Bauli; 


Minatare, Neb., 48 N.W.2d 401, 164 
Neb. 404—^Webber v. Spencer, 27 N. 
W.2d 824, 148 Neb. 481—Pender v. 
Reed, 12 N.W.2d 98, 143 Neb. 911— 
Equitable Life Assur. Soc. of U. S. 
V. Person, 284 N.W. 260, 135 Neb. 
800. 

Ohio.—^Zimpher v. Schwartz, 27 N.E. 

2d 499, 64 Ohio App. 7. 

Okl.—Mitchell v. Jackson, 60 P.2d 
390, 177 Okl. 441. 

Or.—Corpus juris quoted in In re 
Dedman’s Estate, 121 P.2d 466, 468, 
170 Or. 692. 

60 C.J. p 697 note 22. 

29. Ky.—Western Casualty & Sure¬ 
ty Co. V. Meyer, 192 S.W.2d 388, 
301 Ky. 487, 164 A.L.R. 769. 

Saane equity 

The remedy of subrogation is based 
on theory that somewhat same equi¬ 
ty operates which seeks to prevent 
unjust enrichment of one person at 
another*s expense by permittlng ac- 
tlona for reimburaement, contribu- 
tion, and exoneration, and creates, in 
approprlate cases, a relationship 
somewhat analogoua to constructive 
trust.—^Bastern States Petroleum Co. 
V. Universal Oil Products Co., 44 A.2d 

II, 28 Del.Ch. 365. 

30. Ala.—Sutley v. Dothan Oil Mill 
Co., 179 'So. 819, 235 Ala. 476. 

Ark.—Brookfleld v. Rock Island Im- 
provement Co., 169 S.W.2d 662, 206 
Ark. 673, 147 A.L.R. 451. 

Analogous dootrlnes 

The doctrines of subrogation and 
constructive trust are analogous, and 
the creditor is regarded as holdlng 
his claim against the Principal debt- 
or and his se curi tl es therefor in trust 
for the subrogee.—^New York Cas. Co. 
V. Sinclair Reflning Co., C.C.A.Okl., 
108 P.2d 66. 

31. U.S.—St. Paul Pire & Marine 
Ins. Co. v. Petroleum Nav. Co., D.C. 
Wash., 35 F.Supp. 360. 

Ariz.—Mosher v. Conway, 46 P.2d 
110, 45 Ariz. 463. 

Ark.—^Webster v. Horton, 67 S.W.2d 
200, 188 Ark. 610. 

Ga.—Lee v. Holman, 186 S.E. 189, 182 
Ga. 669—^Pirst Nat. Bank of At¬ 
lanta V. American Surety Co., 30 
S.E.2d 402, 71 Ga.App. 112. 

III. —Corpus Juris quoted iu People 
ex rei. Nelson v. Phillip State Bank 
& Trust Co.. 30 N.E.2d 771, 773, 307 
1U.APP. 464. 
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complish justice,32 and is the mode which equity by one who, in justice, equity, and good conscience, 
adopts to compel the ultimate payment of a debt should pay it.33 It is an appropriate means of pre- 


Kan.—‘Fenly v. Revell, 228 P.2d 905, , 
170 Kan. 705. 

Miss.—^Box V. Early, 178 So. 793, 181 
Miss. 19. 

Mo.—Krabs v. Bezler, 89 S.W.2d 935, 
338 Mo. 365, 103 A.L.R. 1177. 

Neb.—CorpuB Jnrls (luoted Ia Luikart 
V. Buck, 270 N.W. 495, 496, 131 Neb. 
866 . 

Tex.—Hays v. Spangrenbergr, Civ.App., 
94 S.W.2d 899. 

Utali.—^Beaver County v. Home In- 
demnity Co., 52 P.2d 435, 88 Utali 1. 
60 C.J. p 697 note 23. 

Cnre of teohnloal defects 

The underlying purpose of subroga- 
tion is to compel one on whom debt 
should equitably rest to discharge the 
debt by lending the benevolent ald of 
equity in curing technical defects 
caused by mistake or inadvertence.— 
Pederal Land Bank of Baltimore v. 
Joynes, 18 S.B.2d 917, 179 Va. 394. 

32. U.S.—Old Colony Ins. Co. v. U. 
'S., C.C.A.Ohio. 168 F.2d 931—In re 
Dorr Pump & Mfg. Co., D.C.Wls., 39 
F.Supp. 295, affirmed, C.CA.., 125 
F.2d 610—St. Paul Pire & Marine 
Ins. Co. V. Petroleum Nav. Co., D.C. 
Wash., 35 F.Supp. 350. 

Ala.—^Federal Land Bank of New Or- 
leans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 253 Ala. 54- 
Carter v. Carter, 38 So.2d 557, 251 
Ala. 598—-Strickland v. Carroll, 154 
So. 109, 228 Ala. 498. 

Ark.—^Arkansas Power & Light Co. 

V. Fidelity & Casualty Co. of New 
York, 121 S.W.2d 890, 197 Ark. 187 
—Commonwealth Building & Loan 
Ass’n V. Martin, 49 S.'W’.2d 1046, 
185 Ark. 858. 

Colo.—Hartford Accident & Indemni- 
ty Co. V. Colorado Nat. Bank of 
Denver, 40 P.2d 254, 96 Colo. 127. 
Ga.—Lee v. Holman, 186 S.E. 189, 182 
Ga. 659—^First Nat. Bank of Atlan¬ 
ta V. American Surety Co., 30 S.E. 
2d 402, 71 Ga.App. 112. 

111.—Corpns jmrls qnoted in. People 
ex rei. Nelson v. Phillip State Bank 
& Trust Co., 30 N.B.2d 771, 773, 307 
IlLApp. 464. 

Ky.—^Evans* Adm'r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28—Pederal De- 
poslt Ins. Corp. v. Wilhoit, ISO S. 
W.2d 72, 297 Ky. 339. 

Miss.—Box V. Early, 178 So. 793, 181 
Miss. 19. 

Mo.—^Krebs v. Bezler, 89 S.W.2d 935, 
338 Mo. 366, 103 A.L.R. 1177. 

Mont.—State ex rei. Blenkner v. Still- 
water County, 66 P.2d 788, 104 
Mont. 387. 

Neb.—Corpus Juris q.TLOted in Luikart 
V. Buck, 270 N.W. 495, 496, 131 Neb. 
866 . 

N.J.—Sullivan v. Naiman, 32 A.2d 589, 
130 N.J.Law 282. 


N.C.—Corpus Juris cited in Boney 
V. Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 563. 
Okl.—Smith V. Minter, 191 P.2d 929, 
200 Okl. 208. 

Pa.—^Potoczny to Use of City of Phil¬ 
adelphia V. Vallejo, 85 A.2d 675, 170 
Pa.Super. 377—Commonwealth for 
Use, etc., of Emblem Oil Co. v. 
Baldwin Bros. Co., 186 A. 242, 122 
Pa.Super. 403. 

Tex.—^American Nat. Bank v. Reed, 
Civ.App., 134 S.W.2d 782. 

Utah.—Beaver County v. Home In- 
demnity Co., 52 P.2d 436, 88 Utah 1. 
Va.—^Federal Land Bank of Baltimore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

W.Va.—^Bank of Marlinton v. Mc- 
Laughlin, 17 S.E.2d 213, 123 W.Va. 
608. 

60 C.J. p 698 note 24. 

33. U.S.—^Bennett v. The Preferred 
Accident Ins. Co. of N. T., 192 F.2d 
748—U. S. Fidelity & Guaranty Co. 
V. First Nat. Bank In Dallas, C.A. 
Tex., 172 P.2d 268—^Martin v. Fed- 
eral Surety Co., C.C.A.Minn., 58 F. 
2d 79—^New York Title & Mortgage 
Co. V. First Nat. Bank, C.C.A.Mo., 

61 F.2d 486, 77 A.L.R. 1062, cer¬ 
tiorari denled 52 S.Ct. 131, 284 U. 
S. 676, 76 L.Bd. 572—National Sur. 
Corp. V. Allen-Codell Co., D.C.Ky., 
70 F.Supp. 189—^American Surety 
Co. of New York v. Bank of Califor- 
nia, D.C.Or., 44 F.Supp. 81—^Ameri¬ 
can Surety Co. of New York v. 
Bethlehem Nat. Bank of Bethlehem, 
D.C.Pa., 33 F.Supp. 722, reversed on 
other grounds, C.C.A., 116 P.2d 76, 
reversed on other grounds, C.C.A., 

62 S.Ct. 226, 314 U.S. 314, 86 L.Ed. 
241, 138 A.L.R, 509. 

Ala.—Schuessler v. Shelnutt, 171 So. 
259, 233 Ala. 188—U. S. Fidelity & 
Guaranty Co. v. First Nat. Bank, 
140 So. 755, 224 Ala. 375. 

Ariz.—^Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Cal.—^In re Whitney*s Estate, 11 P.2d 
1107, 124 Cal.App. 109. 

Conn.—Home Owners' Loan Corp. v. 
Sears, Roebuck & Co., 193 A. 769, 
123 Conn. 232. 

D.C.—Washington Mechanics' Sav. 
Bank v. District Title Ins, Co., 65 
P.2d 827. 62 App.D.C. 194. 

Ga.—Corpus Juris cited iu Jasper 
School Dlst. V. Gormley, 193 S.E. 
248, 251, 184 Ga. 756, transferred, 
see 196 S.E. 232, 57 Ga.App. 637. 
111.—^People ex rei. Nelson v. Phillip 
State Bank & Trust Co., 30 N.E.2d 
771, 307 I11.APP. 464. 

Ind,—^Kamarata v. Hayes Prelght 
Lines, Inc., App., 108 N.B.2d 723. 
Miss.—Corpus Juris cited In Oxford 
I Production Credit Ass’n v. Bank of 


Oxford, 16 So.2d 384, 388, 196 Miss. 
60. 

ig-eb.— Corpus Juris quoted in Luikart 
V. Buck, 270 N.W. 495, 496, 131 Neb. 
866 . 

N.J.—Bater v. Cleaver, 176 A. 889, 
114 N.J.Law 346—Camden Trust 
Co. V. Cramer, 40 A.2d 601, 136 N.J. 
Eq. 261. 

N.M.—Fidelity & Deposit Co. of 
Maryland v. Atherton, 144 P.2d 
157, 47 N.M. 443. 

N.Y.—3106 Grand Corporation v. City 
of New York, 42 N.E.2d 475, 478, 
288 N.Y. 178—In re McClancy's Es¬ 
tate, 45 N.Y.S.2d 917, 920, 182 Misc. 
866—In re Kelley’s Estate, 289 N. 
Y.S. 1079, 160 Misc. 421, affirmed 
296 N.Y.S. 923, 261 App.Div. 847. 
N.C.—Beam v. Wright, 32 e.E.2d 213, 
224 N.C. 677— Corpus Jnrls cited in 
Boney v. Central Mut. Ins. Co. of 
Chicago, 197 S.E. 122, 126, 213 N.C. 
663. 

Ohio.—^Maryland Casualty Co. v. 
Gough, 51 N.E.2d 216, 72 Ohio App. 
260. 

Okl.—Fourth Nat. Bank v. Board of 
Com’r3 of Craig County, 96 P.2d 
878, 186 Okl. 102. 

Pa.—Gildner v. First Nat. Bank & 
Trust Co. of Bethlehem, 19 A.2d 
910, 342 Pa. 145—^Potoczny to Use 
of City of Philadelphia v, Vallejo, 
85 A.2d 676, 170 PaSuper. 377. 

S.D.—Application of Mach, 26 N.W.2d 
881, 71 S.D. 460—American Surety 
Co. V. Western Sur. Co., 22 N.W.2d 
429, 71 S.D. 126—^In re Petersen's 
Estate, 295 N.W. 494, 67 S.D. 640. 
Tex.—^Downing v. Jeffrey, Civ.App., 
173 S.W.2d 241, error refused. 

Utah.—Salt Lake City v. Schubach, 
United Pac. Ins. Co., Intervener, 
159 P.2d 149, 108 Utah 266, 160 A.L. 
R. 809—Beaver County v. Home In- 
demnity Co., 52 P.2d 436, 88 Utah 
1 . 

Va—^Federal Land Bank of Balti¬ 
more V. Joynes, 18 S.E.2d 917, 179 
Va 394. 

Wash.—In re Farmers' & Merchants' 
State Bank of Nooksack, 26 P.2d 
631, 176 Wash. 78. 

Wis.—^U. S. Guarantee Co. v. Liberty 
Mut Ins. Co., 12 N.W.2d 69, 244 
Wis. 317, 160 A.L.R. 632. 

60 C.J. P 698 note 25. 

Similar statements of rule 

(1) Subrogation was adopted by 
equity to put burden of loss on one 
prlmarily responsible for it.—^Nation¬ 
al Garment Co. v. New York, C. & 

i St L. R. Co., C.A.MO., 173 F.2d 32. 

(2) Purpose of subrogation is to 
enable a person secondarily liable, 
who has paid the debt, to benefit by 
the securities or remedies which the 
credltors hold against the Principal 
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venting unjust enrichment.34 The doctrine of sub- 
rogation is applied to subserve the ends of justice,^^ 
to do equity in the particular case under considera- 
tion,^6 and to prevent fraud^'^ or relieve from mis- 
take.38 

§ 3. -Legal Subrogation 

a. In general 

b. Not dependent on contract or privity 


a. In General 

Legal subrogation arises out of a condition or rela- 
tlonship by operation of law where a person having a 
liabllity op a right or a fiduciary relationship in the 
premlses pays a debt due by another under such clr- 
cumstances that he Is in equity entitied to the security 
or obiigation held by the creditors whom he has paid. 

Legal subrogation has its rise in equity,39 and 


debtor.—Gajiger v. Moffett, 83 A.2d 
769, 8 N.J. 73. 

(3) Subrogation rests generaJly on 
the principle that one who, for pur- 
pose of protecting his own intereat, 
pays debt or liabllity of another may 
enforce all the llens and securities 
of the person to whom he pays.— 
Terry v. Claypool, 65 N.E.2d 889, 77 
Ohio App. 87. 

(4) Subrogation is based on the 
theory that one who has the right to 
pay, and does pay, a debt which 
should have been paid by another is 
entitied to exercise all the remedies 
which creditor possessed against 
that other.—^Bank of Marlinton v. 
McLaughlin, 17 S.B.2d 213, 123 W.Va. 
608. 

(5) The right of subrogation is 
enforced on the theory that the sub- 
rogee succeeds to the rights of the 
credltor.^ole v. Patty, 134 S.W.2d 
160, 176 Tenn. 334. 

Essence of doctrine of subrogation 
is right of person paying to be put 
in place of person receiving payment 
while prlmary obiigation stili exists, 
—Cobbey v. Peterson, 3 P.2d 298, 89 
Colo. 360. 

34. U.S.—^American Surety Co. of 
New York v. Bethlehem Nat. Bank 
of Bethlehem, Pa., D.C.Pa., 33 F. 
Supp. 722, reversed on other 
grounds, C.C.A., 116 F.2d 75, re¬ 
versed on other grounds 62 S.Ct. 
226. 314 U.S. 314, 86 L.Ed. 241, 138 
A.L.R. 509. 

Similar statements of rnle 

U.S.—Crab Orchard Improvernent Co. 

V. Chesapeake & O. Ry. Co., C.C.A. 

W. Va., 116 P.2d 277, certiorari de- 
nled 61 S.Ct. 807, 312 U.S. 702, 85 
L.Ed. 1135. 

Del.—Oli ver e v. Taylor, 66 A.2d 723, 
31 Del.Ch. 53—Eastern States Pe¬ 
troleum Co. V. Universal Oil Prod¬ 
ucts Co., 49 A.2d 612, 29 Del.Ch. 306. 
Wls.—^Home Owners' Loan Corp. v. 
Papara, 3 N.W.2d 730, 241 Wis. 112, 
140 A.L.R. 1289. 

The rationale of legal subrogation 
is bottomed on a sensitivity to the 
comparative equities involved, so 
that where one is more fundamental- 
ly liable for a debt which another is 
obligated to pay, such person shall 


not enrich himself by escaping hia 

obiigation.—^Federal Land Bank of 

Baltimore v. Joynes, 18 S.E.2d 917, 

179 Va 394. 

35. Ala.—Schuessler v. Shelnutt, 171 
So. 269, 233 Ala. 188. 

Cal.—J. G. Boswell Co. v. W. D. 
Pelder & Co., 230 P.2d 386, 103 
Cal.App.2d 767. 

Colo.—^Hartford Accident & Indem- 
nity Co. v. Colorado Nat. Bank of 
Denver, 40 P.2d 254, 96 Colo. 127. 

Del.—Eastern States Petroleum Co. 
v. Universal Oil Products Co., 44 
A.2d 11, 28 Del.Ch. 365. 

111.—^People ex rei. Nelaon v. Phillip 
State Bank & Trust Co., 30 N.E.2d 
771, 307 I11.APP. 464. 

Ky.—Evans* Adm’r v. Evans, 199 S. 
W.2d 734, 304 Ky. 28—Movi Const. 
Co. v. Covington Trust & Bank¬ 
ing Co., 80 S.W.2d 660, 268 Ky. 485. 

Neb.—Gilbert v. First Nat. Bank, 
Minatare, 48 N.W.2d 401, 154 Neb. 
404—^Webber v. Spencer, 27 N.W.2d 
824, 148 Neb. 481 —Fender v. Reed, 
12 N.W.2d 98, 143 Neb. 911—Equi- 
table Life Assur. Soc. of U. S. v. 
Person, 284 N.W. 260, 135 Neb. 800. 

N.J.—Sullivan v. Naiman, 32 A.2d 
689, 130 N.J.Law 282. 

N.Y.—In re Leonhauser*s Will, 61 
N.Y.S.2d 335, 183 Misc. 863—In re 
Lawyers Title &*Guaranty Co., 50 
N.Y,S.2d 257, 183 Misc. 294. 

Okl.—Mitchell v. Jackson, 60 P.2d 
390, 177 Okl. 441. 

Pa—Commonwealth for Use, etc., of 
Emblem Oil Co. v. Baldwin Bros. 
Co., 186 A. 242, 122 Pa.Super. 403— 
Kooser v. West Penn Rys., 42 Pa 
DisL&Co. 701, 4 Fay.L.J. 268, 3 
Monroe L.R. 134, 10 Som.Leg.J. 
350. 

60 C.J. p 698 note 26. 

36. Del.—^Eastern States Petroleum 
Co. V. Universal Oil Products Co., 
44 A.2d 11, 28 Del.Ch. 365. 

Kan.—State ex rei. Lester v. Baker, 
160 P.2d 264, 160 Kan. 180—Levant 
State Bank v. Shults, 47 P.2d 80, 
142 Kan. 318. 

Miss.—Box V. Early, 178 So. 793, 181 
Miss. 19. 

Neb.—Gilbert v. First Nat. Bank, 
Minatare, Neb., 48 N.W.2d 401, 154 
Neb. 404—^Webber v. Spencer, 27 N. 
W.2d 824, 148 Neb. 481—Fender v. 
Reed, 12 N.W.2d 98, 143 Neb. 911— 


Equitable Life Assur. Soc. of U. S. 
V. Person, 284 N.W. 260, 135 Neb. 
800. 

N.Y.—^Junkersfeld v. Bank of Man¬ 
hattan Co., 295 N.Y.S. 62, 250 App. 
Div. 646. 

Okl.—^Home Owners* Loan Corp. v. 

Parker. 73 P.2d 170, 181 Okl. 234. 
S.D.—^American Surety Co. v. West¬ 
ern Surety Co., 22 N.W.2d 429, 71 
S.D. 126. 

S.C.—Powers v. Calvert Fire Ins. Co., 
57 S.E.2d 638, 216 S.C. 309. 

Wis.—^Farmers & Merchants State 
Bank v. Hildebrandt, 267 N.W. 42, 
268 N.W. 212, 221 Wis. 394. 

60 C.J. p 698 note 27. 

Subrogation always will be grant- 
ed when an equitable resuit will be 
obtained.—Ragan v, Kelly, 24 A.2d 
289. 180 Md. 824. 

37- Del.—^Eastern State Petroleum 
Co. v. Universal Oil Products Co., 
46 A.2d 653, 29 Del.Ch. 112, opin- 
ion set aside on other grounds 49 
A.2d 612, 29 Del.Ch. 305. 

Fla.—^Brannon v. Hilis, 149 So. 556, 
111 Fla. 491—Federal Land Bank 
of Columbia v. Godwin, 145 So. 
883, 107 Fla 537. 

Ohio.—Canton Morris Plan Bank v. 
Most, 184 N.E. 765, 44 Ohio App. 
180. 

Tenn.—^Peeples v. Smith, 159 S.W.2d 
832, 178 Tenn. 491—McCoy v. 

Hight, 39 S.W.2d 271, 162 Tenn. 
507—^Hudson v. Chandler & Co., 14 
Tenn.App. 496. 

Tex.—^Hays v. Spangenberg, Civ.App., 
94 S.W.2d 899. 

60 C.J. p 698 note 28. 

384 Fla.—^Brannon v. Hilis, 149 So. 
556, 111 Fla. 491—Federal Land 
Bank of Columbia v. Godwin, 145 
So. 883, 107 Fla. 537. 

Ohio.—Canton Morris Plan Bank v. 
Most, 184 N.E. 765, 44 Ohio App. 
180. 

Tenn.—^Peeples v. Smith, 159 S.W.2d 
832, 178 Tenn. 491—McCoy v. 

Hight, 39 S.W.2d 271, 162 Tenn. 
507—^Hudson v. Chandler & Co., 
14 Tenn.App. 496. 

39. Kan.—Hay v. Crawford, 158 P.2d 
463, 159 Kan. 723,.159 A.L.R. 388— 
City of New York Ins. Co. v. Tice, 
152 P.2d 836, 159 Kan. 176, 157 
A.L.R. 1233. 
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arises out of a condition or relationship^o by opera¬ 
tiori of law.^i So it has been held that legal sub- 
rogation arises by operation of law where a person 
having a liability or a right or a fiduciary relation- 
ship in the premises pays a debt due by another un¬ 
der such circumstances that he is in equity entitled 
to the security or obligation held by the creditors 
whom he has paid.42 

b. Not Dependent on Contract or Privity 

The right of legal eubrogatlon does not arise from 


any contractual relationship between the parties, but 
takes place as a matter of equit/, with or wlthout an 
agreement to that effect; but a right of true legal sub- 
rogation may be provided for in a contract, or a contract 
may modify or extinguish the right of subrogation. 

The right of legal subrogation is not a matter of 
contract it does not arise from any contractual 
relationship between the parties,but takes place 
as a matter of equity, ^ith or without an agree¬ 
ment to that effect.*^® The right of legal subroga¬ 
tion is not dependent on privity^^ ^or is it founded 


Misa.—Oorpna Juris clted iu Oxford 
Produotion Credit Ass'n v. Bank 
of Oxford, 16 So.2d 384. 388, 196 
Mlss. 50. 

N.C.—^Wallace v. Benner, 156 S.E. 
795, 200 N.C. 124. 

40. Del.—^Kimberley & Carpenter v. 
National Liberty Ins. Co. of Amer¬ 
ica. 157 A. 730, 5 W.W.Harr. 63— 
Leiter v. Carpenter, 22 A.2d 393, 
26 Del.Ch. 85. 

Kan.—Fenly v. Revell, 228 P.2d 905. 

170 Kan. 705. 

60 C.J. p 695 note 10. 

41. U.S.—^In re BraJter, C.C.A.Ohio, 
127 P.2d 652—In re Lauer, D.C. 
N.J., 38 F.Supp. 691. 

Ala.—Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 584. 

Fla.—North v. Albee. 20 So.2d 682, 
156 Fla. 516, 157 A.L.R. 490—Good- 
wln V, Schmidt, 5 So.2d 64, 149 Fla. 
85—Cuesta, Rey & Co. v. Newson, 
136 So. 651, 102 Fla. 853. 

Kan.—Corpus Juris cited in Fenly v. 
Revell, 228 F.2d 905, 908, 170 Kan. 
705—Hay v. Crawford, 158 P.2d 
463, 159 Kan. 723. 159 A.L.R. 3SS— 
City of New York Ins. Co. v. Tice, 
152 P.2d 836, 159 Kan. 176, 157 
A.L,R. 1233. 

Ky.—Travelers Indemnity Co. v. 
Moore, 201 S.W.2d 7, 304 Ky. 456 
—Federal Deposit Ins. Corporation 
V. Wilhoit, ISO S.W.2d 72, 297 Ky. 
339. 

La.—Motors Ins. Corp. v. Bmployers' 
Liability Assur. Corp., App., 52 
So.2d 311. 

Mo.—In re Jamiaon’3 Estate, 202 
S.W.2d 879. 

Ohio.—^Reed v. Ramey, 80 N.E.2d 250, 
82 Ohio App. 171. 

Va.—^Federal Land Bank of Balti¬ 
more V. Joynes, 18 S.E.2d 917, 923, 
179 Va. 394. 

60 C.J. p 695 note 11. 

Assignmeut is nxmeoessary where 
rlffht of subrogation exists.—Ameri¬ 
can Surety Co-. of New York v. Mult- 
nomah County, 138 P.2d 597, 171 Or. 
287, 148 A.L.R. 926. 

42. Ala.—^Ragland v, Board of Mls- 
sions for Freedmen o£ Presbyte- 


rlan Church. 140 So. 435, 224 Ala. 
325. 

Fla.—North v. Albee, 20 So.2d 682, 
155 Fla. 615, 157 A.L.R. 490— 

Goodwin v. Schmidt, 5 So.2d 64, 149 
Fla. 85—Dodge v. Kistler, 191 So. 
301, 139 Fla. 209—Clermont-Minne- 
ola Country Club v. Loblaw, 143 
So. 129, 106 Fla. 122—Whyel v. 
Smith, 134 So. 552, 101 Fla. 971. 

Ga.—^Western Union Telegraph Co. v. 
Smith, 178 S.E. 472, 60 Ga.App. 
585. 

Ohio.—Federal Union Life Ins. Co. v. 
Deitsch, 189 N.E. 440, 127 Ohio 
St. 505. 

Va.—^Federal Land Bank of Baltlmore 

V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

Slxnilar statemeuts of ruis 
U.S.—Texas Co. v. Miller, C.C.A.Tex., 
166 F.2d 111, certiorari denied 68 
S.Ct. 911, 333 U.S. 880, 92 L.Ed. 
.1155. 

Del.—^Eastern States Petroleum Co. v. 
Universal Oil Products Co., 44 A, 
2d 11, 28 Del.Ch. 365. 

R.I.—Industrial Trust Co. v. Hanley, 
166 A. 223, 63 R.I. 180. 

Blght of surety 

(1) Legal subrogation is allowed 
where one who pays debt of another 
stands in situation of surety and is 
compelled to pay debt to protect his 
own right.—^Lulkart v. Buck, 270 N. 
W. 495, 131 Neb. 866. 

<2) Except as provided by statute, 
legal subrogation is in general the 
right of a surety, even though such 
relation is by constructlon, to pay 
debt on whlch he is bound, and there- 
by become the equitable assignee 
from creditor of the debt, and all 
remedies for its enforcement agalnst 
Principal whlch creditor had before it 
was thus paid.—Hali v. Hali, 2 So.2d 
908, 241 Ala. 397. 

43. U.S.—Wojcluk V. U. S., D.C.Wis., 
74 F.Supp. 914. 

111.—Cherry v. Mtna. Casualty & 
Surety Co., 25 N.E.2d 11, 372 111. 
534. 

Ky.—^Evans’ Adm*r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28. 

Pa.—Potoczny to Use of City ofl 
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Philadelphia v. Vallejo, 85 A.2d 
676, 170 Pa.Super. 877— Corpus Ju¬ 
ris anoted iu First Nat. Bank of 
Ashley v. Reily, 67 A.2d 679, 681, 
165 Pa.Super. 168. 

60 C.J. p 700 note 33. 

44. U.S.—In re Dorr Pump & Mfg. 
Co., D.C.W1S., 39 F.Supp. 295, af- 
firmed, C.C.A., 126 F.2d 610. 

Ala.—Schuessler v. Shelnutt, 171 So. 
259, 233 Ala. 188. 

Pa.— Corpus Juris quoted iu First 
Nat. Bank of Ashley v. Reily, 67 A. 
2d 679, 681, 165 Pa.Super. 168. 

60 C.J. p 700 note 34. 

45. Ga.—Telfalr Stockton & Co. v. 
Trust Co. of Georgla, 48 S.E.2d 532, 
203 Ga, 802—Cornelia Bank v. First 
Nat. Bank, 164 S.E. 234, 170 Ga. 
747. 

Pa.— Corpus Juris quoted lu First 
Nat. Bank of Ashley v. Reily, 67 
A.2d 679, 681, 165 Pa.Super. 168. 

46. Conn.—^Home Owners* Loan 

Corp. V. Sears, Roebuck & Co., 193 
A. 769, 123 Conn. 232. 

Ga.—Telfalr Stockton & Co. v. Trust 
Co. of Georgia, 48 S.E.2d 532, 203 
Ga. 802. 

Mo.—Lewis v. Paul Brown Realty & 
Inv. Co., 193 S.W.2d 13. 864 Mo. 
1025—In re Jamison*s Estate, 202 
S.W.2d 879. 

Pa.— Corpus Juris quotad lu First 
Nat Bank of Ashley v. Reily, 67 A. 
2d 679, 681, 166 PaSuper. 168. 

S.D.—In re Petersen’s Estate, 295 N. 

W. 494, 67 S.D. 640. 

W.Va—Central Trust Co. v. Bank of 
Mullena. 160 S.E. 221, 107 W.Va 
679. 

60 C.J. p 700 note 36. 

47. U.S.—^Rud. Degermark A.-B. v. 
Monarch Silk Co., D.C.Pa, 86 P. 
Supp. 535. 

Mlnn.—Hayward v. State Farm Mut. 
Auto. Ins. Co., 4 N.W.2d 316, 212 
Mlnn. 600, 140 A.L,R. 1286. 

N.H.—^Mitchell v. Smith’s Estate, 4 A, 
2d 355, 90 N.H. 36. 

N.J.—Gordon v. Arata, 168 A. 729, 
114 N.J.Eq. 294. 

N.Y.—In re Lawyers Title & Guaran- 
ty Co., 60 N.Y.S.2d 257, 183 Mlsc. 
294. 



83 C.J.S. 


SVBROGATION 


§3 


on, or dependent on, contract^^ or on the absence of 
contract,^® but is independent of any contractual 
relations between the parties.^® Likewise, the right 
does not depend on the act of the creditor, but may 
be independent of him and also of the debtor.si 
However, although the right of subrogation does 
not flow from a contract expressed or legally im- 
plied, it may be dependent on a contract in the sense 
that it may grow out of conditions resulting from 
the due observance of a contract.52 

Effeci of agreement for legal subrogation. A 
right of true legal subrogation may be provided for 


in a contract,53 but the exercise of the right will, 
nevertheless, have its basis in general principies of 
equity rather than in the contract,54 which will be 
treated as being merely a declaration of principies 
of law already existing.55 

Contract as controUing exercise of right. The 
right of legal subrogation may be raodified or ex- 
tinguished by contract.53 The doctrine of sub¬ 
rogation cannot be invoked to override and displace 
the real contract of the parties,57 or where to do so 
would be inconsistent with the terms thereof,53 or 
where the contract either expressiy or by implica- 


Pa.—Potoczny, to Use of City of Phil¬ 
adelphia V. Vallejo, 85 A.2d 675, 170 
Pa.Super. 377— CorpiLS Juris quoted 
In First Nat. Bank of Ashley v. 
Reily, 67 A.2d 679, 681, 166 Pa.Su- 
per. 168. 

Va.—^Federal Land Bank of Baltimore 
V. Joynes, 18 S.B.2d 917, 179 Va. 
394. 

60 C.J. p 700 note 37. 

48. Ala.—Carter v. Carter, 38 So.2d 
657, 251 Ala. 698—Montgomery v, 
Wadsworth, 148 So. 419, 226 Ala. 
667. 

Del.—^Eastern States Petroleum Co. 
V. Universal Oil Products Co., 44 
A.2d 11, 28 Del.Ch. 366. 

Fla.—^Powler v. Lee, 143 So. 613, 106 
Fla. 712. 

Ind.—^Home Owners* Loan Corp. v. 
Henson, 29 N.E.2d 873, 217 Ind. 
654—Mishawaka-St. Joseph Loan & 
Trust Co. V. Neu, 196 N.B. 85, 209 
Ind. 433, 105 A.L.R. 881—^Kamarata 
V. Hayes Freigrht Lines, Inc., App., 
108 N.B.2d 723. 

Kan.— Corpus Juris cited In Fenly 
V. Revell, 228 P.2d 905, 908, 170 
Kan. 706—^Tillotson v. Goodman, 
114 P.2d 846, 154 Kan. 31—Kats- 
chor V. Ley, 113 P.2d 127, 153 Kan. 
669—^Levant State Bank v. Shults, 
47 P.2d 80. 142 Kan. 318. 

Ky.—^Travelers Indemnlty Co. v. 
Moore, 201 S.W.2d 7, 304 Ky. 456— 
National Surety Corp. v. First Nat. 
Bank, 128 S.W.2d 766, 278 Ky. 273. 
Minn.—^Hayward v. State Farm Mut. 
Auto. Ins. Co., 4 N.W.2d 316, 212 
Minn. 600, 140 A.L.R. 1236—Badch 
V. Homeland Ins. Co., of America, 
3 N.W.2d 666, 212 Minn. 376. 
Miss.— Corpus Juris cited in Oxford 
Production Credit Ass’n v. Bank 
of Oxford, 16 So.2d 384, 388, 196 
Miss. 50. 

Mo.—^Krebs v. Bezler, 89 S.W.2d 935, 
338 Mo. 365, 103 A.L.R. 1177—Neer 
V. Neer. App., 80 S.W.2d 240. 
Neb.—Gilbert v. First Nat. Bank, 
Minatare, 48 N.W.2d 401, 164 Neb. 
404—Webber v. Spencer, 27 N.W,2d 
824, 148 Neb. 481—Pender v. Reed, 
12 N.W.2d 98, 143 Neb. 911—Equlta- 


ble Life Assur. Soc. of U. S. v. Per- 
son, 284 N.W. 260. 135 Neb. 800. 
N.H.—Mitchell v. Smith's Estate, 4 A. 

2d 355, 90 N.H. 36. 

N.J.—^Employers* Pire Ins. Co. v. Rit- 
ter, 164 A. 426. 112 N.J.Eq. 418. 
N.M.—Pidelity & Deposit Co. of 
Maryland v. Atherton, 144 P.2d 157, 
47 N.M. 443. 

N.T.—In re Leonhauser*s Will, 51 N. 
T.S.2d 335, 183 Misc. 863—In re 
Lawyers Title & Guaranty Co., 50 
N.T.S.2d 257, 183 Misc. 294—In re 
McClancy’s Estate, 45 N.Y.S.2d 917, 
182 Misc. 866, afflrmed 51 N.Y.S.2d 
90, 268 App.Div. 876, afflrmed 61 
N.E.2d 752, 294 N.Y. 760. 

Pa.—Corpus Juris quoted in First 
Nat. Bank of Ashley v. Kelly, 67 
A.2d 679, 681, 165 Pa.Super. 168. 
S.C.—^Powers v, Calvert Fire Ins. Co., 
67 S.E.2d 638, 216 S.C. 309. 

S.D.—^Application of Mach, 25 N.W. 

2d 881, 71 S.D. 460. 

Va.—^Federal Land Bank of Baltimore 

V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

60 C.J. P 700 note 38. 

Express or Isnplied 
In order to decree subrogation, 
equity needs no contract express or 
implled.—^Morrison v. Mansion Realty 
Co., 38 N.Y.S.2d 41. 

49. Kan.—Tillotson v, Goodman, 114 
P.2d 846, 164 Kan. 31—^Katschor v. 
Ley, 113 P.2d 127, 153 Kan. 669. 
N.T.—In re McClancy's Estate, 46 N. 
Y.S.2d 917, 182 Misc. 866, afflrmed 
61 N.Y.S.2d 90, 268 App.Div. 876, 
afflrmed 61 N.E.2d 762, 294 N.Y. 
760. 

Pa.—Corpus Juris quoted in First 
Nat. Bank of Ashley v. Reily, 67 
A.2d 679, 681, 165 PaSuper. 168. 

60 C.J. p 701 note 39. 

50- lowa.—^American Surety Co. of 
New York v. State Trust & Sav- 
ings Bank of Mt. Pleasant, 254 N. 

W. 338, 218 lowa 1. 

Kan.—Fenly v. Revell, 228 P.2d 905, 
170 Kan. 705. 


Pa.—Corpus Juris quoted in First 
Nat. Bank of Ashley v. Reily, 67 
A.2d 679, 681, 165 Pa.Super. 168. 

60 C.J. p 701 note 40. 

51. Ga.—Telfair Stockton & Co. v. 
Trust Co. of Ga, 48 S.E.2d 532, 203 
Ga. 802. 

60 C.J. p 701 note 40i^. 

52. Ky.—Smith v. Feltner, 83 S.W.2d 
606, 259 Ky. 833. 

60 C.J. p 701 note 41. 

53. Mo.—^McKenzie v. Missourl Sta- 
bles, 34 S.W.2d 136, 225 Mo.App. 
64. 

54- Mo.—^Loewenstein v. Queen Ins. 

Co., 127 S.W. 72, 227 Mo. 100. 

60 C.J. p 701 note 43. 

65. Mo.—^McKenzie v. Mlssouri Sta¬ 
ples, 34 S.W.2d 136, 225 Mo.App. 
64. 

60 C.J. p 701 note 44. 

56. U.S.—^Hardware Mut, Ins. Co. v. 
Dunwoody, C.A.9, 194 P.2d 666. 

Conn.—^Home O-wners' Loan Corp. v. 
Sears, Roebuck & Co., 193 A. 769, 
123 Conn. 232. 

N.J.—Corpus Juris cited In Bater v. 
Cleaver. 176 A. 889, 892, 114 N.J. 
Law 346. 

W.Va—Corpus Juris cited in Buskirk 
V. State-Planters* Bank & Trust Co., 
169 S.E. 738, 739, 113 W.Va. 764. 
60 C.J. p 701 note 46. 

57. N.J.—Corpus Juris dted In Ba¬ 
ter V. Cleaver, 176 A. 889, 892, 114 
N.J.Law 346. 

60 C.J. p 701 note 46. 

Due observance 

Subrogation can grow only out of 
conditions resulting from due observ¬ 
ance of the contract between the 
parties and must not be inconsistent 
with the legal relationship of the 
parties.—Strelitz v. First Wiscon- 
sin Nat. Bank of Milwaukee, 264 N. 
W. 649, 220 Wis. 443. 

58. N.J.—Ganger v. Molfett, 83 A.2d 
769, 8 N.J. 73—Corpus JUrls cited 
in Bater v. Cleaver, 176 A. 889, 892, 
114 N.J.Law 346. 
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tion forbids its applicatiori and, if the liability 
of a party is fixed by contract, the doctrine cannot 
be used either to enlarge or defeat it.®® 

§ 4. - Conventional Subrogation 

a. In general 

b. Necessity for, and requisitas of, con¬ 

tract 

a. In General 

Conventional subrogation arises by act of the par¬ 
ties, wholly independent of any interest in the property 
which the lender may have to protect, and exists where 


one person pays the debt of another as the resuit of an 
agreement that the liens existing as security for the debt 
shall be kept alive for his benefit. 

Conventional subrogation arises by act of the par- 
ties.®i It rests on a contract therefor,®^ and is 
wholly independent of any interest in the property 
which the lender may have to protect.®® It exists 
where one person pays the debt of another as the 
resuit of an agreement that the liens existing as 
security for the debt shall be kept alive for his 
benefit.®^ A stranger who by the authority and 
consent of the debtor and on his agreement that he 
shall be subrogated to the rights of the creditor 
makes payment for the debtor will be subrogated if 


W.Va. —Corpus Juris cited in Buskirk 
V. State-Planters’ Bank Trust 
Co., 169 S.E. 738, 739, 113 TV.Va. 
764. 

60 C.J. p 701 note 47. 

59. Mo.—Capen v. Garrison, 92 S.W. 
368, 369, 193 Mo. 335, 5 L.R.A.,N.S.. 
838. 

N.J.—Gan&er v. Moffett, 83 A.2d 769. 
8 N.J. 73— Corpus Juris cited in 
Bater v. Cleaver, 176 A. 889, 892, 
114 N.J.Law 346. 

W.Va.— Corpus Juris cited in Buskirk 
V. State-Planters’ Bank & Trust 
Co., 169 S.E. 738, 739. 113 W.Va. 
764. 

60. Wash.—Southwestern S u r e t y 
Ins. Co. V. Pacific Coast Casualty 
Co., 159 P. 7SS, 92 Wash, 654, 

61. Mo.—McKenzie v. Missouri Sta- 
bles, 34 S.W.2d 136, 225 Mo.App. 
64. 

62. Ala.—^W’hitson v. Metropolitan 
Life Ins. Co., 142 So. 564, 225 Ala, 
262—Ragland v. Board of Missions 
for Freedmen of Presbyterian* 
Church, 140 So. 435, 224 Ala. 325. 

Fla.—Goodwin v. Schmidt, 5 So.2d 
64, 149 Fla. 85—Federal Land Bank 
of Columbia v. Godwin, 136 So. 513, 
107 Fla. 537, modified on other 
grounds 145 So. 883, 107 Fla. 537—•' 
Whyel V. Smith, 134 So. 552, 101 
Fla. 971—Boley v. Daniel, 72 So. 
644, 72 Fla. 121. L.R.A,1917A 734. 
Ga.—McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292—^Lee v. Holman, 186 S. 
E. 189, 182 Ga. 559—^Erwin v. 

Brooke, 126 S.E. 777, 778, 159 Ga. 
683—Lee v. Holman. 183 S.E. 837, 
52 Ga.App. 543—^V^estern Union 
Telegraph Co. v. Smith, 178 S.E. 
472, 50 Ga.App. 585. 

111.—Cherry, for Use of Simon v. 
.ffltna Casualty & Surety Co., 3 N. 
B.2d 105, 285 Ill.App. 601. 

Kan.—^Hay v. Crawford, 158 P.2d 463, 
159 Kan- 723, 159 A.L.R. 388—City 
of New York Ins. Co. v. Tice, 152 P. 
2d 836, 159 Kan. 176, 167 A.L.R. 
1233—Lervold v. Republic Mut. 


Pire Ins. Co.. 45 P.2d 839, 142 Kan. 
43. 106 A.L.R. 673—Kansas City Ti- 
tle & Trust Co. v. Pourth Nat. Bank 
in Wichita, 10 P.2d 896, 135 Kan. 
414. 

Ky.—Western Casualty & Surety Co. 
V. Meyer, 192 S.W.2d 388, 301 Ky. 
487, 164 A.L.R. 769. 

N.J.—^Home Owners* Loan Corpora¬ 
tion V. Collins, 184 A. 621, 120 N.J. 
Eq. 266. 

N.T.—City of New York v. Barbato, 
5 N.Y.S.2d 125. 

Ohio.—^Aetna Ins. Co. v. Williamson 
Heater Co., 3 Ohio Supp. 61. 

Tex.—Corpus Juris cited in Rotge v. 
Bunlap, Civ.App., 91 S.W.2d 905, 
908—^B. P. Brooks Const. Co. v. 
First State Bank of Marquez, Civ. 
App., 39 S.W.2d 83. 

Wash.—Ross v. Jones, 24 P.2d 622, 
174 Wash. 205. 

60 C.J, p 702 note 71. 

Express or Implied agreement 

The doctrine of subrogation ap- 
plies where money is advanced to pay 
debt under express or implied agree¬ 
ment with debtor or creditor that 
person making advancement shall be 
subrogated to credltor’s rights. 

Ky.—Southern Exchange Bank v. 
American Surety Co. of New York, 
144 S.W.2d 203, 284 Ky. 251. 

Va.—Federal Land Bank of Baltlmore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

63. Ga.—^Lee v. Holman, 183 S.E. 
837, 52 Ga.App. 543. 

60 C.J. p 703 note 72. 

64. Ala.-^Ragland v. Board of Mis¬ 
sions for Freedmen of Presbyterlan 
Church, 140 So. 435, 224 Ala. 325. 

Fla.—Goodwin v. Schmidt, 5 So.2d 
64. 149 Fla. 85—Dodge v. Kistler, 
191 So. 301, 139 Fla. 209—Federal 
Land Bank of Columbia v. Godwin, 
136 So. 613, 107 Fla. 637, modified 
on other grounds 145 So. 883, 107 
Fla. 537—^Whyel v. Smith, 134 So. 
652, 101 Fla. 971. 


Ga.—McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292—Callan Court Co. v. 
Citizens & Southern Nat. Bank, 190 
S.E. 831, 184 Ga. 87—Federal Land 
Bank of Columbia v. Barron, 160 
S.E. 228, 173 Ga. 242—First Nat. 
Bank of Atlanta v. American Sure¬ 
ty Co.. 30 S.E.2d 402, 71 Ga.App. 
112—^Lee v. Holman, 183 S.E. 837, 
62 Ga.App. 543. 

111.—^Kamlnskas v. Cepauskls, 17 N.E. 
2d 658, 369 111. 566—Hurwlth v. 
Carson, 8 N.B.2d 737, 290 Ill.App. 
475—Central Trust Co. v. Calumet 
Co., 260 111.App. 410. 
lowa.—^Home Owners’ Loan Corp. v. 

Rupe. 283 N.W. 108, 225 lowa 1044. 
Kan.—^Kansas City Title & Trust Co. 
V. Pourth Nat. Bank in Wichita, 10 
P.2d 896, 135 Kan. 414, 87 A.L.R. 
334. 

La.—^A. Baldwin & Co. v. Le Long, 
App., 143 So. 723. 

Neb.—Chrisman v. Daniel, 278 N.W 
565, 134 Neb. 326—Luikart v. Buck, 
270 N.W. 495, 131 Neb. 866. 

Ohio.—^Federal Union Life Ins. Co. v. 
Deitsch, 189 N.E. 440, 127 Ohio St. 
505. 

R.I.—Industrial Trust Co. v. Hanley, 
165 A. 223, 53 R.I. 180. 

Tex.—^Bradshaw v. Wolfe City, Civ, 
App.. 3 S.W.2d 527. 

Utah.—Bingham v. Walker Bros., 
Bankers, 283 P. 1065, 76 Utah 149. 
Va.—Federal Land Bank of Baltimore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

60 C.J. p 703 note 78. 

Equitable rlght 

Conventional subrogation results 
from an equitable right sprlnging 
from an express agreement with the 
debtor, by which one advances mon¬ 
ey to pay a claim for the security of 
which there exists a lien, by which 
agreement he is to have a lien equal 
to that paid off, whereupon he is en- 
titled to the benefit of the security 
which he has satlsfled with the ex- 
pectatlon of receiving an equal lien. 
—In re McGulre, D.C.Ohio, 137 P. 
967—60 C.J. p 697 note 21 [a]. 
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the payment is made with the express declaration 
of the subrogation in the release made by the 
creditor.®^ As discussed infra § 6 d, conventional 
subrogation by agreement with the debtor alone will 
not be allowed to impair the security of the creditor 
for the remainder of his debt or prejudice innocent 
third persons having equities of equal rank. 

Extent of right. In conventional subrogation the 
extent of the right is measured by the agreement 
for subrogation,66 and by the rights of the person 
granting the right.67 

b. Necessity for, and Requisites of, Contract 

Conventional subrogation can take effect only by 
agreement with the creditor and debtor or either, and 
there must be a lawfui contract therefor, existing at, 
or prior to, the time of payment, which agreement must 
be to the effect that the payor shall have the same prl- 
ority as the holder of the security and be substituted 
for him. The agreement must be supported by a con- 
sideration but need not be in writing and may be ex¬ 
press or implied. 

Conventional subrogation can take effect only by 
agreement.68 There must be a lawfui contract 


therefor69 existing at, or prior to, the time of pay¬ 
ment,'^6 which agreement must be to the effect that 
the payor shall have the same priority as the holder 
of the security and be substituted for him.*^^ 

Requisites of contract. The agreement for con¬ 
ventional subrogation, like other agreements, must 

be supported by a consideration.'^^ need not be 
in writing'^3 and, although in a few jurisdictions it 
is held that the agreement must be express,as a 
general rule it may be either express or implied.'^6' 
It must concern the debtor or creditor in a partic- 

ular indebtedness.'^6 

Parties to contract. The contract may be between 
the person to be subrogated and the creditor and 
debtor or either^^ but there must, in order to create 
a conventional subrogation, be an agreement with 
one or the other,6 and the agreement must be with 
the subrogee.'^^ It is not essential to subrogation by 
convention that the creditor should be a party to the 
agreement between the debtor and a third person, 
provided no intervening rights to the security have 
occurred.66 


65. N.J.—Shreve v. Hanklnson, 34 N. 
J.Eq. 76. 

66. Ky.—Federal Deposit Ins. Corp. 
V. Wllhoit. 180 S.W.2d 72. 297 Ky. 
339. 

60 C.J. p 703 note 77. 

ISarrlagre of mortffasToir 

Knowledge of the marrlage of a 
mortgagor is Immaterial where the 
prlnciple of conventional subrogation 
is applied.—^Kaminskas v. Cepauskis, 
17 N.E.2d 658, 369 111. 566. 

67. La.—Surghnor v. Beauchamp, 24 
La.Ann. 471. 

68. U.S.—In re Lauer, D.C.N.J., 38 
F.Supp. 691. 

Ala.—^Whitson v. Metropolitan Life 
Ins. Co., 142 So. 564, 226 Ala. 262— 
Ragland v. Board of Misslons for 
Preedmen of Presbyterian Church, 
140 So. 435, 224 Ala. 325. 

Ga.—^Western Union Telegraph Co. v. 

Smith, 178 S.E. 472, 50 Ga.App. 585. 
111.—In re Dlckson’s Estate, 46 N.E. 

2d 558, 3.16 Ill.App. 599. 
lowa.—^Home Owners’ Loan Corpora¬ 
tion V. Rupe. 283 N.W. 108, 225 
lowa 1044. 

N.Y.—City of New Tork v. Barbato, 
6 N.T.S.2d 125. 

Utah.—Martin v. Hlckenlooper, 59 P. 
2d 1139, 90 Utah 150, 107 A.L.R. 
762, rehearing denled 61 P.2d 307, 
90 Utah 186. 

60 C.J. p 704 note 81. 


Conventional subrogation as synony- 
mous with assignment, see As- 
slgnments § 2. 

69. Fla.—Goodwin v. Schmidt, 5 So. 
2d 64, 149 Fla. 85—Dodge v. Kist- 
ler, 191 So. 301, 139 Fla. 209. 

Ga.—^Federal Land Bank of Columbia 
V. Barron, 160 S.E. 228, .173 Ga. 242 
—Lee V. Holman, 183 S.E. 837, 62 
Ga.App. 543. 

Ohio.—^Federal Union Life Ins. Co. v. 
Deitsch, 189 N.E. 440, 127 Ohio St 
505. 

60 C.J. p 704 note 83. 

70. La.—^Bank of Bienvllle v. Fldel- 
ity & Deposit Co. of Maryland, 135 
So. 26, 172 La. 687. 

60 C.J, p 704 note 84. 

71. U.S.—^In re Rogers Palace Laun- 
dry Co., C.C.A.I11., 276 F. 829. 

72. U.S.—^Underwood v. Metropoli¬ 
tan Nat Bank, Mo., 12 S.Ct 784, 
144 U.S. 669, 36 L.Ed. 586. 

60 C.J. p 704 note 86. 

73. G8l—^B leckley v. Bleckley, 5 S. 
E.2d 206, 189 Ga. 47— Corpus Juris 
olted lu Lee v. Holman, 186 S.E. 
189, 191, 182 Ga. 669. 

60 C.J. p 704 note 87. 

74. U.S.—J. P. Browder & Co. v. 
Hili, Tenn., 136 F. 821, 69 C.C.A. 
499. 

60 C.J. p 704 note 88. 

The Word “rights,” in civi! code ar- 
ticle stating that when creditor re- 
celving his payment from third per¬ 


son subrogates him in his “rights,*' 
actions, privileges, and mortgages 
against the debtor, the subrogation 
must be expressed and made at same 
time €Ls the payment, embraces every- 
thlng included in actions, privileges, 
and mortgages.—^Motors Ins. Corp. v. 
Employers' Liability Assur. Corp., 
La.App., 62 So.2d 311. 

76. U.S.—Federal Deposit Ins. Corp. 
V, American Surety Co. of New 
Tork, D.C.Ky., 39 F.Supp. 651. 

Ga.—Glens Falis Indemnity Co. v. 
Liberty Mut Ins. Co., 44 S.E.2d 543, 
202 Ga. 762. 

Neb.-^hrisman v. Daniel, 278 N.W. 
565, 134 Neb. 326. 

Va.—^Federal Land Bank of Baltimore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

60 C.J. p 704 note 89. 

76. Ga.—^Hiers v. Exum, 122 S.E. 
784, 158 Ga. 19. 

77. Neb.—Chrisman v. Daniel, 278 
N.W. 566, 134 Neb. 326. 

60 C.J. p 704 note 91, 

78. N.J.—Gore v. Brian, Ch., 35 A. 
897. 

60 C.J. p 704 note 92. 

79. Ohio.—Oasche v. Ohio Lumber 
Co.. 5 Ohio S. & C.P. 130, 31 Clnc.L. 
Bul. 189. 

80. lowa.—^Watson v. Bowman, 119 
N.W. 623, 142 lowa 628. 

; 60 ti.J. p 706 note 94. 
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§ 5. Scope and Extent of Remedy 

a. In general 

b. Tendency to extend scope 

c. IMatter of right or discretion 

d. Necessity of equitable right and law- 

ful or meritorious transaction 

e. Limitation of right by legislature 

a. In General 

No general rule can be laid down which will afford 
a test in all cases for application of the doctrine of sub> 
rogatlon, and whether or not it Is applicable depends on 
the facts and circumstances of each case as it arises; 
but ordinarii/ the remedy is broad enough to include 
every Instance in which one person, not a mere volun- 


teer, pays a debt for which another Is prlmariiy llable 
and which in equity and good conscience shouid have 
been discharged by the latter. 

It has been said that the nature and grounds of 
subrogation are very ciear but that the difficulties 
arise in their application to the innumerable com- 
plications of business.si The doctrine of subroga¬ 
tion applies to a great variety of cases,but no 
general rule can be laid down which will afford a 
test in all cases for its application,s 3 and whether 
or not it is applicable depends on the facts and cir¬ 
cumstances of each case as it arises.^^ In general 
it is applied where demanded by the dictat es of 
equity, justice, and good conscience,®^ as well as by 


81. Ariz.—^Mosher v. Conway, 46 P.2d 
110, 45 Ariz. 463. 

Ind.—First & Tri State Nat. Bank 
& Trust Co. V. Massachusetts 
Bondingr & Ins. Co., 200 N.E. 449, 
102 Ind.App. 361. 

60 C.J. p 705 note 95. 

82. N.Y.—In re Lieonhauser’a Will, 
61 N.Y.S.2d 335, 183 Misc. 863. 

60 C.J. p 705 note 96. 

Contract rlgrhts and tort actlona 
Subrogation is equitable principle 
and applies to contract rights as 
fully as it does to tort actlons.—Con¬ 
solidated Freightways v. Moore, 229 
P,2d 882, 38 Wash.2d 427. 

Payzaent by pezson. secondarily Uable 
The doctrine is most frequently 
applied to sltuations where a per¬ 
son only secondarily liable Is com- 
pelled to pay a debt for which anoth¬ 
er is directly and pnmarily liable.— 
Omicron Co. v. U. S. Fideiity & Guar- 
anty Co., 152 P.2d 716, 21 Wash.2d 
703. 

83. Ariz.—Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

Kan.—Corpus Juris cited In Hay v. 
Crawford, 158 P.2d 463. 468, 159 
Kan. 723, 159 A.L..R. 3SS. 

Ky.—Evans’ Adm’r v. Evans, 199 S. 
W.2d 734, 304 Ky. 28—Federal De- 
posit Ins. Corp. v. Wilholt, ISO S. 
W.2d 72, 297 Ky. 339. 

Neb.—^Fender v. Reed, 12 N.W.2d 98, 
143 Neb. 911—Burks v. Packer, 9 
N.W.2d 471, 143 Neb. 373. 

N.J,—Ganger v. Moffett, 83 A.2d 769, 
8 N.J. 73. 

Va.—Federal Land Bank of Bal timore 
V. Joynes, 18 S.E.2d 917. 179 Va. 
394. 

60 C.J. p 705 note 97. 

84. U.S.—^American Sur. Co. of New 
York V. First Nat. Bank, D.C.Pa., 
15 F.Supp. 974. affirmed, C.C.A., 96 
F.2d 813, 


Ala.—Carter v. Carter, 38 So.2d 557, 
251 Ala. 598—^Duke v. Kilpatrlck, 
162 So. 640, 231 Ala. 51—Strick- 
land V. Carroll, 154 So. 109, 228 
Ala. 498—^Jeiferson Standard Life 
Ins. Co. V. Brunson, 145 So. 156, 
226 Ala. 16. 

Ariz.—^Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

D.C.—Gusmer, Inc. v. McGrath, 
196 F.2d 860, 90 U.S.App.D.C. 372, 
certiorari denied A. Gusmer, Inc. 

V. McGranery. 73 S.Ct 38. 344 U.S. 

831, 97 L.Ed.- 

Idaho.—Gerken v. Uavidson Grocery 
Co., 69 P.2d 122, 57 Idaho 670. 
Kan.— Corpus Juris cited in Hay v. 
Crawford. 158 P.2d 463, 468, 159 
Kan. 723, 139 A.L.R. 388—Old Col- 
ony Ins. Co. v. Kansas Public Serv¬ 
ice Co., 121 P.2d 193, 164 Kan. 643, 
138 A.L.R. 1166—Tillotson v. Good¬ 
man, 114 P.2d 845, 154 Kan. 31— 
Katschor v. Ley, 113 P.2d 127, 153 
Kan. 569—^Levant State Bank v. 
Shults. 47 P.2d 80, 142 Kan. 318. 
Ky.—Evans’ Adm’r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28—National 
Sur. Corp, v. First Nat. Bank, 128 
S.W.2d 766, 278 Ky. 273—Smith v. 
Feltner, 83 S.W.2d 606, 259 Ky. 
833. 

Mont.—State ex rei. Blenkner v. Still- 
water County, 66 P.2d 788, 104 
Mont. 387. 

Neb,—Gilbert v. First Nat. Bank, 
Minatare, Neb., 48 N.W.2d 401. 154 
Neb. 404—^^Vebber v. Spencer, 27 
N.W.2d 824, 148 Neb. 481—Fender 
V. Reed, 12 N.W.2d 98, 143 Neb. 911 
—Equitable Life Assur. Soc. of 
U. S. V. Person, 284 N.W. 260, 135 
Neb. 800. 

N.J.—Employers* Pire Ins. Co. v. 

Ritter, 164 A, 426, 112 N.J.Eq. 418. 
N.M.—^Pidelity & Deposit Co. of 
Maryland v. Atherton, 144 P.2d 157, 
47 N.M. 443. 

K.Y.—^In re McClancy*s Estate, 45 N. 
Y.S.2d 917, 182 Misc. 866, afflrmed 
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51 N.Y.S.2d 90, 268 App.Div. 876, 
and affirmed 61 N.E.2d 762, 294 N.Y. 
760. 

Okl.—Smith v. Minter, 191 P.2d 929, 
200 Okl. 208—Mitchell v. Jackson, 

60 P.2d 390, 177 Okl. 441, 

Va.—State-Planters Bank & Trust Co. 
V. Pollard & Bagby Inv. Corp., 42 
S.E.2d 287, 186 Va. 217—Federal 
Land Bank of Bal timore v. Joynes, 
18 S.E.2d 917, 179 Va. 394. 

Wash.—In re Parmers* & Merchants’ 
State Bank of Nooksack, 26 P.2d 
631, 175 Wash. 78. 

W.Va.—^Buskirk v. State-Planters* 
Bank & Trust Co., 169 S.B. 738, 739, 
113 W.Va. 764. 

60 C.J. p 705 note 98. 

85. Ala.—Federal Land Bank of New 
Orleans v. Henderson, Black & 
Merrill Co., 42 So.2d 829, 263 Ala. 
54. 

Conn.—^Home Owners' Loan Corpora¬ 
tion V. Sears, Roebuck & Co., 193 
A. 769, 123 Conn. 232. 

Ind.—^Home Owners* Loan Corpora¬ 
tion V. Henson, 29 N.E.2d 873, 876, 
217 Ind. 554—Mlshawaka-St. Jo- 
seph Loan & Trust Co. v. Neu, 196 
N.E. 85, 209 Ind. 433, 105 A.L.R. 
881. 

Kan.—Tillotson v. Goodman, 114 P. 
2d 845, 154 Kan. 31—Katschor v. 
Ley, 113 P.2d 127, 153 Kan. 569. 
Ky.—Chalk v. Chalk, 165 S.W.2d 634, 
291 Ky. 702. 

Mo.—In re Jamison's Estate, 202 S.W. 
2d 879—Subscribers at Casualty 
Reclprocal Exchange, by Dodson 
v. Kansas City Public Service Co., 
91 S.W.2d 227, 230 Mo.App. 468. 
Neb.—Burks v. Packer, 9 N.W.2d 471, 
143 Neb. 373. 

N.Y.—In re McClancy’s Estate, 46 N. 
Y.S.2d 917, 182 Misc. 866, afflrmed 

61 N.Y.S.2d 90, 268 App.Div. 876, 
and afflrmed 61 N.E.2d 762, 294 N. 
Y. 760. 
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public policy,^® and the remedy is broad enough to 
include every instance in which one person, not a 
mere volunteer, pays a debt for which another is 
primarily liable and which in equity and good con- 
science should have been discharged by the latter.^^ 
Since the remedy of subrogation is founded in 
equity, as discussed supra § 2, in its application no 
attention should be paid to technicalities which are 
not of an insuperable character,but the broad 
equities should always be sought out as far as 
possible.*^ 

On the other hand subrogation is not a universal 


remedy for persons who have lost their money,®<^ 
and the doctrine cannot be extended beyond the 
settled principies on which it rests.®^ It has its 
sphere of relief plainly limited by its nature®^ and 
it is not intended to be applied in ali cases where 
there is security for a debt, but only in those in 
which justice demands its application.®® While sub¬ 
rogation is a consequence which equity attaches to 
certain conditions, those elements or conditions 
must be present in every instance where subroga¬ 
tion is sought.®4 Particular elements or conditions 
include the existence of a superior equity on the 
part of the person seeking subrogation, discussed 


N.C.—Oorpua Jtufls oited la. Beam v. 
Wrigrht, 32 e.E.2d 213, 218, 224 
N.C. 677. 

Pa.—^Auto Building' & Loan Ass*n v, 
Hali, 177 A. 681, 117 Pa.Super. 104. 

Tenn.—^Turley-Bulllngrton Mortgage 

Co. V. Brown, 4 Tenn.App. 600. 

Tex.—Corpus Juris cited lu Kamlu- 
ski V. Kaminczak, Clv.App., 86 S. 
W.2d 883, 884. 

Wash.—Wallace v. Henderson. 101 P. 
2d 1078, 3 Wash.2d 697—In re 
Farmers' & Merchants' State Bank 
of Nookaack, 26 P.2d 631, 176 Wash. 
78. 

€0 CJ.J. p 706 note 99. 

86. Neb.—Burks v. Packer, 9 N.W. 
2d 471, 143 Neb. 378, 

60 C.J. p 706 note 1. 

87. U.S.—^New Tork Cas. Co. v. Sin¬ 
clair Refinlng Co., C.C.A.Okl., 108 
F.2d 65. 

Conn.—^Home Owners* Loan Corp. v. 
Sears, Roebuck & Co., 193 A. 769, 
123 Conn. 232. 

IU.—People ex rei. Nelson v. Phillip 
State Bank & Trust Co., 30 N.E.2d 
771, 307 IlLApp. 464. 

Ind.—Home Ownera* Loan Corp. v. 
Henson, 29 N.B.2d 873, 217 Ind. 654 
—Kamarata v. Hayes Freight 
Lines, Inc., App., 108 N.E.2d 723. 

Kan.—^Fenly v. Revell, 228 P.2d 906, 
170 Kan. 705. 

Ky.—McCracken County v. Lakevlew 
Country Club, 70 S.W.2d 938, 264 
Ky. 616. 

N.Y.—Gerseta Corporation v. Equita- 
ble Trust Co. of New York, 150 
N.B. 601, 241 N.T. 418, 43 A.L.R. 
1320—^In re Van Hoesen's Will, 81 
N.T.S.2d 392, 192 Mlsc. 689—In re 
McClancy’s Estate, 45 N.Y.S.2d 917, 
182 Misc. 866. afflrmed 51 N.Y.S. 
2d 90, 268 App.Dlv. 876, and af- 
firmed 61 N.E.2d 762, 294 N.Y. 760— 
In re Stafford’s Will, 98 N.Y.S.2d 
714, aJHrmed In re Stafford’s Es¬ 
tate, 101 N.Y.S.2d 904, 278 App. 
Dlv, 612—Colonial Fire Underwrit- 
ers Branch of Nat. Fire Ins. Co. of 
Hartford v. Utica Mut. Ins. Co., 69 
N.Y.S.2d 623. 


Pa.—Green v. Second Allegheny Bldg. 

Ass'n, 166 A. 865, 311 Pa. 306. 
S.D.—Application of Mach, 26 N.W. 
2d 881. 71 S.D. 460. 

Slmllar statements of rnle 
U.S.—The Etna, C.C.A.Pa., 138 F.2d 
37—^New York Title & Mortgage 
Co. V. First Nat. Bank, C.C.A.Mo., 
61 F.2d 486. 

Ala.—Strickland v. Carroll, 164 So. 
109, 228 Ala. 498. 

Ky.—^National Sur. Corp. v. First Nat. 

Bank, 128 S.W.2d 766, 278 Ky. 273. 
Mo.—^Netherton v. Farmers* Exchange 
Bank of Gallatin, 63 S.W.2d 156, 228 
Mo.App. 296. 

Ohio.—Central Nat. Bank of Cleve- 
land V. International Sales Co., 91 
N.B.2d 632, 87 Ohio App. 207. 

Pa.—In re McCahan’s Estate, 168 A. 
686, 312 Pa. 515—Sarapin v. City of 
Philadelphia, 159 A. 866, 306 Pa. 
388. 

Utah.—Beaver County v. Home In- 
dera. Co., 62 P.2d 435, 88 Utah 1. 

Subrogation cannot be defeated be- 
cause another person falis or refuses 
to act.—^Anstine v. Pennsylvania R. 
Co., Com.Pl., 66 Dauph.Co. 221, af¬ 
flrmed 43 A.2d 109, 352 Pa. 647, 160 
A.L.R. 981. 

88. U.S.—Merchants* & Mlners* 
Transp. Co. v. Robinson-Baxter- 
Dissosway Towlng & -Transp. R. 
1. Co.. 191 F. 769, 113 C.C.A. 427, re- 
hearing denled 194 F. 361, 114 C.C. 
A. 321, certiorari denied 32 S.Ct. 
837, 225 U.S. 704, 56 L.Ed. 1266. 

89. U.S.—Merchants' & Miners' 
Transp. Co. v. Robinson-Baxter- 
Dissosway Towing & Transp. Co., 
supra. 

90. Ala.—Corpus Juris cited In 
Duke V. Kilpatrlck, 163 So. 640, 641, 
231 Ala. 61—N. O. Nelson Mfg. Co. 
V. County Board of Education, 152 
So. 221, 228 Ala. 45. 

Miss.—^Berry v. Bullock, 33 So. 410, 
81 Miss. 463. 

91. Tenn.—Cole v. Patty, 134 S.W.2d 
160, 176 Tenn. 334. 


92. Ala.— Corpus Juris cited in N. 
O. Nelson Mfg. Co. v. County Board 
of Education, 152 So. 221, 228 Ala. 
45. 

Miss.—Berry v. Bullock, 33 So. 410, 81 
Miss. 463. 

Doctrine of subrogation held Inap- 
pUcable 

(1) In general. 

Ark.—^Wyatt Lumber & Supply Co. v. 
Hansen, 147 S.W.2d 366, 201 Ark. 
534. 

La.—Sutton v. Moreland, App., 177 
So. 396. 

Mo.—ONeil V. Viviano, App., 105 S.W. 
2d 985. 

Pa.—Commonwealth to Use of Wil- 
low Highlands Co. v. Maryland Cas. 
Co., 85 A.2d 83, 369 Pa. 300. 

S.C.—Silverman v. Dew, 189 S.E. 766, 
182 S.C. 457. 

Va.—Clark v. George, 170 S.E. 713, 
161 Va. 104. 

(2) Where mortgagee, releasing 
lien to enable mortgagor to sell un- 
incumbered timber, took asslgnment 
from mortgagor of purchaser's notes 
and mortgage as collateral for mort- 
gagor's indebtedness.—Travers v. 
Stevens, 145 So. 851, 108 Fla. 11. 

(3) Where grantees, in considera- 
tion for conveyance of land, agreed 
in memorandum to pay grantor mon- 
ey and to raise sheep in which gran¬ 
tor had interest, grantee to whom 
grantor subsequently conveyed the 
same realty in return for support was 
not a subrogee of any cause of ac- 
tlon grantor might have had for 
breach of flrst grantees' breach of 
promise to pay, or of any rlght to re- 
scind which grantor might have had 
for failure of flrst grantees to pro¬ 
vide support.—^Lowe Foundation v. 
Mosley, C.A.S.D., 199 F.2d 227. 

93. Ky.—Loulsville Trust Co. v. 
Royal Indemnity Co., 20 S.W.2d 71, 
230 Ky. 482. 

60 C.J. p 706 note 6. 

94. U.S.—^Lowe Foundation v. Mos¬ 
ley, C.A.S.D., 199 F.2d 227. 
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infra § 6, a claim or obligation on the part of the 
debtor and an original right to that claim on the 
part of him in whose place substitution is sought, 
infra § 7, payment of the debt, infra § 10, and 
the payor^s relationship to the debt entitling him to 
a right of reimbursement, such as a relationship of 
Principal and surety, or of primary and secondary 
liability, or a situation in which the payor is com- 
pelled, even though only for his own protection 
and without obligation to another, to pay some 
other personas debt, discussed infra §§ 8, 9. 

Subrogation ordinarily arises only from the pay¬ 
ment by the subrogee of a debt due a third person,^^ 
but in some cases the term subrogation has been 
used to signify the right cf a creditor to enforce a 
claim or lien of his debtor against another notwith- 
standing the creditor has not paid anything with 
respect to such claim or lien.^® The question 
whether the remedy of subrogation can be applied 
primarily concerns only the creditor, the debtor, 
*and the person claiming to be subrogated.^*^ 

Subrogation io rights of state. Although in a 
few jurisdictions it has been held otherwise,^^ as 


a general rule, the common-law right of a state to 
preference as a creditor is not so inherent or ex- 
dusive in the state as a sovereignty that it cannot 
be a matter of subrogation.»^ Thus, a subrogee of 
a state is entitled to assert the state’s preference in 
the payment of a debt due it from a debtor over 
other creditors without prior specific liens.i A stat¬ 
ute for the relief of persons paying certain claims 
to the state, under color of judicial proceedings, and 
subrogating such persons to the rights of the state, 
does not apply where the state was fully paid, and 
the claim assigned before the passage of the act» 

h. Tendency to Eztend Scope 

The remedy of subrogation is hlghly favored and 
the courts are inclined to extend rather than to restrict 
the principle, and to give It a liberal application. 

The doctrine of subrogation, under the initial 
guidance of Chancellor Kent,» has been applied 
much more extensively in American than in English 
jurisprudence.‘‘ The doctrine is much encouraged 
and protected.® It is a remedy which is highly 
favored® and is not so restricted in its application 
as formerly.^ The courts are inclined to extend 
rather than to restrict the principle® so that, al- 


96. U.S.—In re Fowble, D.C.Md.. 213 
F. 676. 

60 C.J. p 712 note 81. 

96. Cal.—Penn Mut. Life Ins. Oo. v. 
Bank of America Nat. Trust & Sav- 
Ings Ass'n, 54 P.2d 463, 5 Cal,2d 
288. 

D.C.—Philadelphia Nat. Bank v. Mc- 
Kinlay, 72 P.2d 89. 63 App.D.C. 296. 
certiorari denied McKinlay v. Phil¬ 
adelphia Nat. Bank, 55 S.Ct. 96, 
293 U.S. 583, 79 L.Ed. 679. 

97. Conn.—Home Owners’ Loan 

Corp. V. Sears, Roebuck & Co., 193 
A. 769, 123 Conn. 232. 

98. Conn.—Sperry v. Butler, 53 A. 
899, 901, 75 Conn. 369. 

60 C.J. p 702 note 67. 

99. N.T.—^United States Pidelity & 
Guaranty Co. v. Borough Bank of 
Brooklyn, 146 N.Y.S. 870, 161 App. 
Dlv. 479, afflrmed 107 N.E. 1086, 
213 N.Y. 628. 

1. Ark.—Lenter v. Rlchardson, 62 S. 

W. 62. CO Ark. 198. 

CO C.J. p 702 note 69. 

niffht of City 

The Corpus Juris text has been 
cited in support of rule that a sub¬ 
rogee of a City was entitled to the 
preferentlal rights of the City con- 
ferred by statute.—^Willlts v. Jencks 
Mfg. Co., 171 A. 234, 54 R.I. 164. 


2. Ind.—Johnson v. Johnson, 26 Ind. 1 
441. 

3. Mo.—^Purnold v. State Bank, 44 
Mo. 336. 

4. Ariz.—Mosher v. Conway, 46 P.2d 
110, 45 Anz. 463. 

60 C.J. p 706 note 8. 

5. 111.— Corpns Jnzis olted in Smith 
V. Clavey Ravinia Nurseries, 69 
N.E.2d 921, 923, 329 Ill.App. 648. 

W.Va.—Hawker v. Moore, 20 S.E. 848, 
40 W.Va. 49. 

6. 111.— Corpus Juris cited in Smith 
V. Clavey Ravinia Nurseries, 69 N. 
E.2d 921, -923, 329 Ill.App. 648. 

Kan.— Corpus Juris cited ia Fenly v. 
Revell, 228 P.2d 905, 908, 170 Kan. 
705. 

N.J.— Corpus Juris cited in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346— Corpus Juris cited In 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 263, 130 
N.J.Eq. 264. 

N.Y.—3105 Grand Corp. v. City of 
New York, 42 N.E.2d 475, 288 N. 
Y. 178, 141 A.L.R. 1211—In re 
Leonhauser’s Will, 51 N.Y.S.2d 335, 
183 Misc. 863—In re McClancy’s 
Estate, 46 N.Y.S.2d 917, 182 Misc. 
866, afflrmed 51 N.Y.S.2d 90, 268 
App.Div. 876, and afflrmed 61 N. 
E-2d 752, 294 N.Y. 760. 

N.C.— Corpus Juris cited In Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 663. 
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Pa.—^Home Owners* Loan Corp. v. 
Crouse, 30 A.2d 330, 151 Pa.Super. 
259. 

Utah.—^Martin v. Hickenlooper, 59 P. 
2d 1139, 90 Utah 150, 107 A.L.R. 
762, rehearing denied 61 P.2d 307, 
90 Utah 185—Bingham v. Walker 
Bros., Bankers, 283 P. 1055, 76 Utah 
149. 

Vt—Iby V. Wrisley, 158 A. 67, 104 Vt. 
148. 

7. Kan.—Corpns Juris cited in Fen¬ 
ly V. Revell, 228 P.2d 905, 908, 170 
Kan. 705. 

N.C.—Corpns Juris cited in Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 663. 

Va.—Federal Land Bank of Baltimore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

Wash.—^University State Bank v. 
Steeves, 147 P. 646, 85 Wash. 66, 
2 A.L.R. 237. 

8. Ariz.—Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

Del.—^Eastern States Petroleum Co. 
v. Universal Oil Products Co., 44 
A.2d 11, 28 Del.Ch. 366. 

111.—Corpus Juris cited In Smith v. 
Clavey Ravinia Nurseries, 69 N.E. 
2d 921, 329 Ill.App. 648. 

Ind.—First & Trl-State Nat. Bank 
& Trust Co. v. Massachusetts 
Bondlng & Ins. Co., 200 N.E. 449, 
102 Ind.App. 361. 

N.J.—Corpns Jnrls cited in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
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though formerly the right was limited to transac- 
tions between principals and sureties,® now it is 
l)road and expansive^O and has a very liberal ap- 
plication.il It is no longer confined to cases of 
5uretyship,i2 but the doctrine has been steadily 
growing and expanding in importance, and becom- 
ing more general in its application to various sub- 
jects and classes of persons, the principle being 
modified to meet the circiimstances of cases as they 
have arisen.i3 So the mere fact that the doctrine of 
subrogation had not been previously invoked in a 


§ 5 

similar sitiiation is not a prima facie bar to its ap- 
plicability.i^ 

c. Mattel of Eight or Discretion 

The doctrine of subrogation is not a fixed and in- 
fiexlble ruie of law or equity and is not a matter of right, 
but the granting of the remedy is a matter for Judicial 
discretion to be administered according to the estab- 
lished rules of equity Jurisprudence. 

The doctrine of subrogation is not a fixed and 
inflexible rule of law or equityi^ and does not flow 
from any fixed rule of law;i6 it is not a matter of 
striet right,17 but is, according to the authorities 


Law 346— Corpus OPurls clted In 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 253, 130 
N.J.Bq. 264. 

N.Y.—3105 Grand Corp. v. City of 
New York, 42 N.E.2d 475, 288 N.Y. 
178, 141 A.L.R. 1211—In re Leon- 
Jiauser’s Wlll, 51 N.Y.S.2d 336, 183 
Misc. 863—In re McClancy’s Ba- 
tate, 46 N.Y.S.2d 917, 182 Misc. 
866, afflrmed 61 N.Y.S.2d 90. 268 
App.Div. 876, and afflrmed 61 N.E. 
2d 752, 294 N.Y. 760. 

JT.C.— Corpus Juris clted in Boney v. 
Central Mut. Ins. Co. of Chicajo, 
197 S.E. 122, 126, 213 N.C. 663. 
■Tenn.—^Fitts v. Terminal Warehous- 
ing Corp., 93 S.W.2d 1265, 170 Tenn. 
198—Hunt V. Hoppe, 124 S.W.2d 
306, 22 Tenn.App. 540. 

Vt.—Iby V. Wrisley, 158 A. 67, 104 
Vt. 148. 

<60 C.J. p 706 note 12. 

;9. Ariz.—Mosher v. Conway, 46 P.2d 
110, 45 Ariz. 463. 

ICan.— Corpus Juris dted In Fenly v. 
Revell, 228 P.2d 905, 908, 170 Kan. 
706. 

iNT.J.— Corpus Juris clted in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346— Corpus Juris clted in 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 253, 130 
N.J.Eq. 254. 

:N.C.— Corpus Juris clted in Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 663. 
-Va.—^Federal Land Bank of Balti- 
more v. Joynes, 18 S.E.2d 917, 179 
Va. 394. 

^60 C.J. p 706 note 13. 

■10. U.S.—^New York Cas. Co. v. Sin¬ 
clair Reflning Co., C.C.A.Okl., 108 
F.2d 65. 

'Conn.—Home Owners' Loan Corp. v. 
Sears, Roebuck & Co., 193 A. 769, 
123 Conn. 232. 

Del.—^Eastern States Petroleum Co. v. 
XJniversal Oil Products Co., 44 A.2d 
11, 28 Del.Ch. 366. 

«Ga.—First Nat. Bank of Atlanta v. 
American Sur. Co., 30 S.E.2d 402, 
71 Ga.App. 112. 

—Corpus Juris clted in Bater v. 


Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346—Corpus Juris clted in 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 263. 130 
N.J.Eq. 254. 

N.C.—Corpus Juris clted In Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 663. 
Tenn.—Cole v. Patty, 134 S.W.2d 160, 
176 Tenn. 334. 

60 C.J. p 706 note 14. 

11. Ariz.—Mosher v. Conway, 46 P. 
2d 110, 46 Ariz. 463. 

D.C.—^Burgoon v. Lavezzo, 92 P.2d 
726, 68 APP.D.C. 20, 113 A.L.R. 
944. 

N.J.—Corpus Juris clted in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346—Corpus Juris oited in 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 253, 130 
N.J.Bq. 264. 

N.Y.—^Home Ins. Co. v. Bernstein, 16 
N.Y.S.2d 45, 172 Misc. 763. 

N.C.—Corpus Juris clted in Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.B. 122, 126, 213 N.C. 563. 
Va.—Federal Land Bank of Balti- 
more v. Joynes, 18 S.B.2d 917, 179 
Va. 394. 

Wash.—J. D. 0*Malley & Co. v. Lew- 
Is, 28 P.2d 283, 176 Wash. 194. 

60 C.J. p 706 note 16. 

12. U.S.—^New York Cas. Co. v. Sin¬ 
clair Reflning Co., C.C.A.Okl., 108 F. 
2d 65. 

Del.—Eastern States Petroleum Co. 
V. Universal Oil Products Co., 44 
A.2d 11, 28 DeLCh. 365. 

111.—Corpus Juris quoted in Smith 
V. Clavey Ravinia Nurseries, 69 
N.E.2d 921, 923, 329 Ill.App. 648. 
Minn.—^Hayward v. State Farm Mut. 
Auto. Ins. Co., 4 N.W.2d 316, 212 
Minn. 500, 140 A.L.R. 1236. 

Miss.—^National Sur. Corp. v. Ed- 
wards House Co., 4 So.2d 340, 191 
Miss. 884, 137 A.L.R. 697. 

N.J.—Corpus Juris cited in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346—Corpus Juris cited in 
Schmid V. First Camden Nat. Bank 
& Trust Co.. 22 A.2d 246, 263, 130 
N.J.Eq. 264. 


N.Y.—In re Lawyers Title & Guar- 
anty Co.. 50 N.Y.S.2d 267, 183 Misc. 
294. 

N.C.— Corpus Juris cited in Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 563. 
Wash.—^Wallace v. Henderson, 101 
P.2d 1078, 3 Wash.2d 697. 

60 C.J. p 706 note 16. 

13. Ariz.—Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

111.— Corpus Juris quoted in Smith 
V. Clavey Ravinia Nurseries, 69 
N.E.2d 921, 923, 329 Ill.App. 648. 
N.J.— Corpus Juris dted in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346— Corpus Juris dted in 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 253, 130 
N.J.Eq. 254. 

N.C.— Corpus Juris dted in Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 663. 

60 C.J. p 707 note 17. 

14. 111.—Smith V. Clavey Ravinia 
Nurseries. 69 N.E.2d 921, 829 111. 
App. 648. 

Kan.—Fenly v. Revell, 228 P.2d 906, 
170 Kan. 705. 

15. U.S.—^American Sur. Co. of New 
York V. Bethlehem Nat. Bank of 
Bethlehem, Pa., C.C.A.Pa., 116 F. 
2d 76, reversed on other grounds 
62 S.Ct. 226, 314 U.S. 314, 86 L.Ed. 
241, 138 A.L.R. 509. 

60 C.J. p 707 note 18. 

16. Ky.—Federal Deposlt Ins. Corp. 
V. Wilhoit, 180 S.W.2d 72, 297 Ky. 
839. 

Va.—Obici V. Furcron, 168 S.E. 340, 
160 Va. 861, 91 A.L.R. 848. 

60 C.J. p 707 note 19. 

17. U.S.—^New York Title & Mort- 
gage Co. V. First Nat. Bank, C.C. 
A.Mo., 61 F.2d 486, 77 A.L.R. 1052, 
certiorari denied 62 S.Ct. 131, 284 
U.S. 676, 76 L.Ed. 672—National 
Sur. Corp. v. Allen-Codell Co., D.C. 
Ky., 70 F.Supp. 189—^Reconstruc- 
tlon Finance Corp. v. Maryland 
Cas. Co., D.C.Md., 23 F.Supp. 1008. 

Ala.—^Duke V. Kilpatrick, 163 So. 640, 
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on the question, a matter of grace,i8 the op- 
eration of which is governed and controlled by the 
principies of equity.^® It makes its appeal solely 
to the conscience of the court^o However, its 
application is not controlled alone by the judge's 
conception of right .21 It is to be administered ac- 
cording to the established rules of equity jurispru- 
dence^^ and its exercise must be governed by ju- 
dicial discretion.23 While subrogation should not 
be arbitrarily granted,^^ the right should not be 
denied except in the sound judicial discretion of the 
court based on some definite and adequate reason 
therefor.25 Ali who happen at any time to occupy 
a particular situation are entitled to like rights of 
subrogation. 2 6 


d. Necessity of Equitable Right and Lawful or 
Meritorious Transaction 

In every case where the doctrine of subrogation Is 
Invoked, there must be a concurrence of inherent Justice 
of the case and some principle of equity Jurisprudence 
as recognized and enforced by courts of equity; and the 
remedy will not be aiiowed where it wouid be contrary 
to pubiic poiicy, or where it wouid be of no reai benefit 
to the moving party. The doctrine of subrogation ap- 
plies oniy to iawfui and meritorious transactions. 

As a general rule, there must, in every case 
where the doctrine of subrogation is invoked, in ad- 
dition to the inherent justice of the case, concur 
therewith some principle of equity jurisprudence 
as recognized and enforced by courts of equity.27 
In other words, subrogation will not be enforced un- 
less there is some equitable doctrine on which it 
can be predicated,28 and only when the applicant 


231 Ala. 61—Strickland v. Carroll, 
154 So. 109, 228 Ala. 498—Jeffer- 
son Standard Life Ins. Co. v. Brun- 
son, 145 So. 156, 226 Ala. 16. 

Cal.—In re Whltney's Bstate, 11 P. 

2d 1107, 124 Cal.App. 109. 

Miss.—Corpus Jnris olted in National 
Surety Corporation v. Edwards 
House Co., 4 So.2d 340. 341, 191 
Miss. 884. 1S7 A.L.R. 697. 

N.Y.—3105 Grand Corp. v. City of 
New York, 42 N.E.2d 476, 288 N.Y. 
178, 141 A.L.R. 1211—In re Leon- 
hauser*s Will. 51 N.Y.S.2d 335, 183 
Misa 863—In re McClancy^s Es- 
tate, 45 NY.S.2d 917, 182 Misc. 
866, aJfflrmed 61 N.Y.S.2d 90, 268 
App.Div. 876, and afflrmed 61 N.E. 
2d 752, 294 NY. 760. 

Okl.—Mltchell v. Jackson, 60 P.2d 
390, 177 Okl. 441. 

Pa.—In re Gordon, 5 A.2d 554, 334 
Pa. 317. 

Va.—Federal Land Bank of Balti- 
more v. Joynes, 18 S.B.2d 917, 179 
Va. 394. 

W.Va.—Corpus Juris olted in Buskirk 
V. State-Planters* Bank & Trust 
Co., 169 S.E. 738, 739, 113 W.Va. 
764. 

60 C.J. p 707 note 20. 

Doctrine of oonventional subroga- 
tlott will not be enforced as matter 
of legal right.—George A. Hoagland 
& Co. V. Decker. 224 NW. 14, 118 
Neb. 194. 

18. Pa.—Budd v. Olver, 23 A. 1106, 
148 Pa. 194, 197. 

60 C.J. p 707 note 2L 

19. XJ.S.—^American Sur. Co. of New 
York V. Bethlehem Nat. Bank of 
Bethlehem, Pa., C.C.APa., 116 P. 
2d 75, reversed on other grounds 
62 S.Ct. 226, 314 U.S. 314, 86 L. 
Ed. 241, 138 A.L.R. 609. 

Ala.—JefCerson Standard Life Ins. Co. 


V. Brunson, 145 So. 156, 226 Ala. 
16. 

111.—People ex rei. Nelson v. Chlca- 
go Lawn State Bank, 28 N.E.2d 294, 
306 111. App, 107. 

Ky.—Movi Const. Co. v. Covlngton 
Trust & Banking Co., 80 S.W.2d 
660, 258 Ky. 485. 

N.J.-—Camden Trust Co. y. Cramer, 
40 A.2d 601, 136 N.J.Eq. 261. 

Okl.—Home Owners* Loan Corp. v, 
Parker, 73 P.2d 170, 181 Okl. 234. 
Pa.—^In re Gordon, 5 A.2d 664, 334 Pa. 
317, 

Tenn.—^Turley-Bullington Mortgage 
Co. V. Brown, 4 Tenn.App. 600. 

60 C.J. p 707 note 22. 

20. N.Y.—Huir V. Rosen, 201 N.Y.S. 
689, 121 Misc. 674. 

21. Tenn.—^Lewis v. Koehn, 6 Tenn. 
App. 530, 

60 C.J. p 707 note 24. 

22. lowa,—Kent v. Balley, 164 NW. 
852, 181 lowa 489. 

23. U.S.—^American Surety Co. of 
New York v. Bethlehem Nat. Bank 
of Bethlehem, C.C.A.Pa., 116 F.2d 
76— Corpus Juris cited in Recon- 
struction Pinance Corp. v. Mary- 
land Cas. Co,, D.C.Md., 23 F.Supp. 
1008, 1011. 

Tenn.—^Lewis v. Koehn, 5 Tenn.App. 
6 3 0—Turley-Bulllngton Mortgage 

Co. V. Brown, 4 Tenn.App. 500. 

60 C.J. p 707 note 26. 

24. U.S.—^Federal Deposit Ins. Corp. 
V. American Sur. Co. of New York, 
D.C.Ky., 39 F.Supp. 561. 

25. U.S.—^Reconstruction Finance 

Corp. V. Maryland Cas. Co., D.C. 
Md., 23 F.Supp. 1008. 


State Bank*s Insolvency, 145 A. 
520, 295 Pa. 433. 

27. Ala.—Corpns Juris cited in Jef- 
ferson Standard Life Ins. Co. v. 
Brunson, 145 So. 156, 226 Ala. 16. 

Neb.—^Federal Land Bank of Omaha 

V. Worley, 282 N.W. 476, 135 Neb. 
493. 

N.Y.—Charles H. Dauchy Co. v. Wil- 
kinson, 295 N.Y.S. 666, 251 App.Div. 
53. 

Tenn.—^Lewis v. Koehn, 5 Tenn,App^ 
630. 

60 C.J. p 701 note 51. 

Assignment immaterial 
A person who asserts* a right of 
subrogation, whether by virtue of 
assignment or otherwise, must flrst 
Show right in equity to be entitled 
to such subrogation, and, where such 
right is clearly shown by application 
of equitable principies, assignment 
adds nothing to the right.—^Meyers v. 
Bank of America Nat. Trust & Sav- 
ings Ass*n, 77 P.2d 1084. 11 Cal.2d 
92 . 

28. Cal.-^. G. Boswell Co. v. W. D. 
Pelder & Co., 230 P.2d 386, 103 Cal. 
App.2d 767. 

Pa.—Corpus JUris quoted iu In re 
McGrath’s Estate, 46 A.2d 735, 737, 
159 Pa. Super. 78. 

Tenn.—^Lewls v. Koehn, 5 Tenn.App. 
530. 

Tex.—^Huey v. Brand, Clv.App., 92 S. 

W. 2d 605, afflrmed Borger v. Brand, 
118 S.W.2d 303, 131 Tex. 614. 

60 C.J. p 701 note 52. 

Mere payment insufflclent 
The doctrine of subrogation re¬ 
quires something more than the 
mere payment of a debt in order to 
entitle the person paying the debt 
to be substltuted in place of the orlg- 
inal creditor.—Home Owners' Loan 
Corp. V. Crouse, 30 A.2d 330, 151 Pa. 
Super. 259. 


26. Pa.—In re South Philadelphia 
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therefor has an equity to invoke^s and his cause 
is just^o and its enforcement is consonant with right 
and justice,^^ and then only in a ciear case.^^ It 
will not be allowed where it would be contrary to 
public policy,33 or where it would accomplish by 
indirection that which a statute forbids to be done 
by direction;34 nor will it be ordered where it can 
be of no real benefit to the person seeking to be 
subrogated,S5 where he has not actually suffered a 
loss,36 or where it appears that plaintiff owes de¬ 
fendant an amount equal to, or greater than, the 
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amount claimed against defendant.^^ Subrogation 
cannot be predicated on the failure to do an illegal 
act.38 

Existence of lawful or meritorious transaction. 
The doctrine o£ subrogation applies only to lawful 
and meritorious transactions.33 It will not be en- 
forced where resort to a usurious agreement or 
security would be necessary for its establishment;^® 
nor will it be applied to a tortious transaction at the 
instance of one liable as a tort feasor.^^ 


29. Ky.—Smith v. Feltner, 83 S.*W.2d 
606, 259 Ky. 833. 

N.J.—Ganger v. Moffett, 83 A.2d 769, 
8 N.J. 73. 

Ohlo.—^Zlmpher v. Schwartz, 27 N.E. 

2d 499. 64 Ohlo App. 7. 

Pa.—Sundheim v. School Dist. of 
Philadelphia, 166 A. 365, 311 Pa. 
90—Corpus Jnzls quoted In In re 
McGrath's Estate, 46 A.2d 736, 737, 
159 Pa.Super. 78—^Home Owners' 
Loan Corp. v. Crouse, 30 A.2d 330, 
151 Fa.Super. 259. 

Minn.—^Heisler v. Aultman, 67 N.W. 

1053, 56 Minn. 454, 45 Am.S.R. 486. 
Wash.—Carter v. Helphrey, 168 P.2d 
608, 25 Wash.2d 103. 

Who to hear loss 

Claimant must establish that as 
hetween himself and defendant the 
latter and not the former should in 
equity bear the loss.—^United States 
Fldelity & Guaranty Co. v. Tltle 
Guaranty & Surety Co. of Scranton, 
Pa., D.C.Md., 200 F. 443. 

30. Miss.—^Lyon v. Colonial U. S. 
Mortgage Co., 91 So. 708, 129 Mlss. 
64. 

N.J.—Ganger v. Moffett, 83 A.2d 769, 
8 N.J. 73. 

Pa.—<?orptis Jnrls qnoted in In re 
McGrath’s Estate, 46 A.2d 735, 737, 
169 Pa.Super. 78. 

31- U.S.—New York Title & Mort¬ 
gage Co. V. First Nat. Bank, C.C. 
A.Mo., 61 F.2d 486, 77 A.L.R. 1062, 
certiorari denied 62 S.Ct. 131, 284 

U.S. 676, 76 L.Ed. 672. 

Del.—^Leiter v. Carpenter, 22 A.2d 393, 
26 Del.Ch. 85. 

D.C.—^Washington Mechanics’ Sav. 
Bank v. Distrlct Title Ins. Co., 66 
F.2d 827, 62 App.D.C. 194. 

111.—^National Cas. Co. v. Caswell & 
Co., 45 N.E.2d 698, 317 Ill.App. 66. 
Mo.—^In re Jamison's Estate, 202 S. 
W.2d 879. 

N.J.—Ganger v. Moffett, 83 A.2d 769, 
8 N.J. 73—Camden Trust Co. v. 
Cramer, 40 A.2d 601, 136 N.J.Eq. 
261. 

N.T.—^In re Kelley*s Estate, 289 N.Y. 

S. 1079, 160 Misc. 421. 

Ohio.—^Zimpher v, Schwartz, 27 N.E. 
2d 499, 64 Ohio App, 7. 


Pa.— Corpus Juris quoted In In re 
McGrath*s Estate, 46 A.2d 735, 737, 
159 Pa.Super. 78—^Auto Building & 
Loan Asa’n v. Hali, 177 A. 581, 117 
Pa. Super. 104. 

S.C.—^American Sur. Co. v. Hamrick 
Mills, 4 S.E.2d 308, 191 S.C. 362, 
124 A.L.R. 1147—Watson v. Fow- 
ler, 163 S.E. 640. 165 S.C. 288. 

Va.—State-Planters Bank & Trust 
Co. V. Pollard & Bagby Inv. Corp., 
42 S.E.2d 287, 186 Va. 217. 

Wash.—Carter v. Helphrey, 168 P.2d 
608, 26 Wash.2d 103. 

W.Va.—Bank of Marlinton v. Mc- 
Laughlin, 17 S.E.2d 213, 123 W.Va. 
608—Buskirk v. State-Planters’ 

Bank & Trust Co., 169 S.E. 738, 739, 
113 W.Va. 764. 

60 C.J. p 702 note 55. 

Justlce and Intention 

In order to justify application of 
remedy of subrogation, it must ap- 
pear that enforcement of doctrine 
will not only best serve substantial 
purposes of justice but also true in¬ 
tention of parties.—^Duke v. Kil- 
patrlck, 163 So. 640, 231 Ala. 51— 
Strickland v. Carroll, 154 So. 109, 
228 Ala. 498—Jefferson Standard Life 
Ins. Co. V. Brunson, 145 So. 156, 226 
Ala. 16. 

32. N.J.—Ganger v. Moffett, 83 A.2d 
769, 8 N.J. 73. 

N.C.— Corpus Juris cited in Beam v. 
Wright, 32 S.E.2d 213, 224 N.C. 
677. 

Pa.—Integrity Trust Co. v. St. Rita 
Building & Loan Ass’n, 177 A. 5, 
317 Pa. 518— Corpus Juris quoted 
In In re McGrath’s Estate, 46 A. 
2d 735, 737, 159 Pa.Super. 78. 
S.D.—^Am. Sur. Co. v. Western Sur. 

Co., 22 N.W.2d 429, 71 S.D. 126. 

Va.—State-Planters Bank & Trust Co. 

V. Pollard & Bagby Inv. Corp., 42 
S.E.2d 287, 186 Va. 217. 

W.Va.—^Buskirk v. State-Planters’ 
Bank & Trust Co., 169 S.E. 738, 113 

W. Va. 764. 

60 C.J. p 702 note 56. 

33. Pa.— Corpus Juris quoted in In 
re McGrath’s Estate, 46 A.2d 735, 
737, 169 Pa.Super. 78. 

60 C.J. p 702 note 67. 


34. Pa.— Corpus Juris quoted in In 
re McGrath’s Estate, 46 A.2d 735, 
737, 169 Pa.Super. 78. 

60 C.J. p 702 note 58. 

35. N.T.—^Roma Holding Corp. v. 
Stemmler, 31 N.Y.S.2d 509. 

Va.—^^tna Cas. & Sur. Co. v. Wha- 
ley, 3 S.E.2d 395, 173 Va. 11. 

60 C.J. p 702 note 69. 

36. Neb.—^Eaton v. Hasty, 6 Neb. 
419, 29 Am.R. 365. 

60 C.J. p 702 note 60. 

37. Okl.—City of Barnsdall v. Barns- 
dall Nat. Bank of Barnsdall, 90 
P.2d 1057, 185 Okl. 228. 

38. Tenn.—Fidelity & Deposit Co. of 
Maryland v. Long, 196 S.W. 766, 138 
Tenn. 43. 

39. Ala.—Galliland v. Williams, 61 
So. 291, 181 Ala, 173. 

60 C.J. p 702 note 62. 

Transaction merged in note 
Where loan made by licensed small 
loan company and evidenced by note 
was void for violation of statute, but 
proceeds of loan had been used to sat- 
isfy a conditional bili of sale on au- 
tomoblle, the doctrine of subroga¬ 
tion could not be applied to give 
small loan company a lien on the 
automobile, since the transaction was 
merged in the note.—Pollack v. Mad- 
ison Long Island Personal Loan Co., 
24 N.T.S.2d 950, 176 Misc. 78. 

40. U.S.—German Savings & Loan 
Soc. V. Tuli, Wash., 136 F. 1, 69 C. 
C.A. 1, certiorari denied 26 S.Ct. 
757, 200 U.S. 621, 60 L.Ed. 624. 

Ark.—Trible v. Nichols, 13 S.W. 796, 
53 Ark. 271, 22 Am.S.R. 190. 

Usurious loan 

Where debt and lien were discharg- 
ed with funds provided by a usuri¬ 
ous loan, and lender took no as- 
signment of the lien but took his own 
deed of trust from the borrower, 
lender could not be subrogated to 
the orlginal debt.—Jones v. Tindall, 
226 S.W.2d 44, 216 Ark. 431. 

41. Ky.—Fidelity & Casualty Co. of 
New York v. Farmers* & Mer- 
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e. Limitatioii of Bdglit by Legislature 

The legislature may llmlt the right of subrogation. 

The legislature may limit the right of subroga¬ 
tion,42 and where it declares that such right may be 
made the subject of contract in one particular in- 
stance, and in no other, and makes it criminal to 
contract for the right of subrogation in other re- 
spects, it manifests an intention to limit the right 
of subrogation to the specified instance.43 

§ 6. Application of Maxims of Equity 

a. In general 

b. Superior equity necessary 

c. Freedom from fault 

d. Necessity of fair resuit 

a. In Greneral 

The ordinary equity maxims are appllcable to the 
«equitable remedy of subrogation, sUch as the rules that 
«equity will not grant relief where there is an adequate 
remedy of law, that the plaintiff must come into court 
with clean hands, and that he who seeks equity must 
do equity. 

The ordinary equity maxims are applicable to the 
•equitable remedy of subrogation.44 Thus, subroga- 
'tion is not allowed where there is an adequate rem- 
^dy at law,45 and, as in other cases of equitable 


relief, the party seeking subrogation must not be 
guilty of laches, as discussed infra § 66; and the 
familiar rule in equity, that where one of two in- 
nocent persons must suifer by the fraudulent con- 
duct of a third, the one who has, by his negligence 
or failure to do something that a prudent man under 
the circumstances should have done, enabled the 
fraud to be committed must suffer the loss oc- 
casioned thereby, applies.46 The doctrine of sub¬ 
rogation cannot be extended so as to authorize the 
application of the principle for the relief and bene¬ 
fit of a person who voluntarily surrenders a right or 
suffers an injury, the consequence of his own will- 
ful neglect or wrong, or who has connived at, and 
assisted in, the wrong,47 since one seeking subroga¬ 
tion must come into court with clean hands.42 The 
rule that he who seeks equity must do equity ap- 
plies,49 and the pleading seeking equity must offer 
to do it where others have rights and must not 
seek to set them off.^® 

b. Superior Equity Necessary 

In order to entitie one to subrogation his equity 
should be strong and his case ciear, and the remedy is 
not available if there are subsisting and countervailing 
equlties. 

In order to entitie one to subrogation his equity 
should be strong and his case ciear.51 It is not 


chants’ Bank of Tolu, 2 S.W.2d 
1048, 223 Ky. 32. 

1S.C .—Corpus Juris cited in Beam v. 
Wrlght, 32 S.E.2d 213, 218, 224 N. 
C. 677. 

-42, Minn.—In re Farmers’ State 
Bank of North Branch, 219 N.W. 
916, 174 Minn. 5S3, certiorari de- 
nied 49 S.Ct. 82, 278 U.S. 647, 73 
L.Ed. 559. 

.60 C.J. p 702 note 65. 

-43. N.Y.—Fort v. Globe & Rutgers 
Fire Ins. Co., 173 NT.S. 695, 186 
App.Div. 185, afflrmed 169 N.Y.S. 
229, 102 Misc. 584, and appeal dis- 
missed 125 N.E. 918, 227 N.Y. 581. 

-44. Ark.—^Acker v. Watkins, 134 S. 
W.2d 523, 199 Ark. 573. 

Ind.—^Pirst & Tri State Nat. Bank & 
Trust Co. V. Massachusetts Bond- 
ing & Ins. Co., 200 N.E. 449, 102 
Ind.App. 361. 

Okl.—City of Barnsdall v. Barnsdall 
Nat Bank, 23 P.2d 373, 164 Okl. 167. 

-45. N.J.—^Volker v. Fisk, 72 A. 1011, 
75 N.J.Eq. 497. 

.60 C.J. p 707 note 29. 

A6, U.S.—Coonrod v. Kelly, N.J., 119 
F. 841, 56 C.C.A. 353. 

^eb.—Porter v. Ourada, 71 N.W. 62, 
61 Neb. 610. 


47. Ala.—Starke v. Bernheim, 14 So. 
770, 102 Ala. 464. 

60 C.J. p 707 note 32. 

48. Ala.—Corpus Juris cited in 
Schuessler v. Shelnutt, 171 So. 259, 
263, 233 Ala. 188—Montgomery v. 
Ward, 151 So. 583, 227 Ala. 641— 

U. S. Fidelity & Guaranty Co. v. 
First Nat Bank, 140 So. 765, 224 
Ala. 375. 

Ark.—Jones v. Tlndall, 226 S.W.2d 44, 
216 Ark. 431—City Nat. Bank v. 
Riggs, 70 S.W.2d 674, 189 Ark. 123 
—Trible v. Nichols, 13 S.W. 796, 63 
Ark. 271, 22 Am.S.R. 190. 

Ky.—Fidelity & Casualty Co. of New 
York V. Farmers* & Merchants’ 
Bank of Tolu, 2 S.W.2d 1048, 223 
Ky. 32. 

Md.—Corpus Juris cited in Schaefler 

V. Sterllng, 6 A.2d 264, 255, 176 Md. 
553. 

Tex.—Rotge v. Dunlap, Civ.App., 91 
S.W.2d 905, error dismlssed by 
agreement—Christian v. Manning, 
Civ.App., 69 S.W.2d 234, modified 
on other grounds Manning v. Chris¬ 
tian, 81 S.W.2d 54, 124 Tex. 517. 
60 C.J. p 707 note 33. 

TTuclean hands held not showu 

Cal.—Fritz v. Mills, 192 P. 92, 48 
Cal.App. 328. 


49. Arlz.—^Mosher v. Conway, 46 P. 
2d 110, 46 Ariz. 463, 

Pa.—Smith V. Yellow Cab Co., 135 
A. 868, 288 Pa. 85. 

60 C.J. p 708 note 34. 

50. Ala.—^New Bngland Mortg. Se¬ 
curi ty Co. V. Fry, 42 So. 67, 143 
Ala. 637, 111 Am.S.R. 62. 

51. U.S.—National Sur. Corp. v. Al- 
len-Codell Co., D.C.Ky., 70 F.Supp. 
189. 

Cal.—In re Whitney’s Estate, 11 P. 

2d 1107. 124 Cal.App. 109. 

Neb.— Corpus Juris quoted in Luikart 
V. Buck, 270 N.W. 495, 496, 131 
Neb. 866. 

N.Y.— Corpus Juris cited in City of 
New York v. Barbato, 5 N.Y.S.2d 

125, 128. 

N.C.—^Beam v. Wright, 32 S.E.2d 213, 
224 N.C. 677. 

Ohio.—Harshman v. Harshman, App., 
42 N.E.2d 447. 

Pa.—Integrity Trust Co. v. St. Rlta 
Building & Loan Ass'n, 171 A. 283, 
112 Pa.Super. 343. 

S.D.—^American Sur. Co. v. Western 
Sur. Co., 22 N.W.2d 429, 71 S.D. 

126. 

Utah.—Ashton Jenklns Ins. Co. v. 
Layton Sugar Co., 39 P.2d 701, 85 
Utah 333. 

60 C.J. p 708 note 36. 
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availabte if there are subsisting and countervailing 
equities.^2 He must have a greater equity than 
those who oppose him.^s Thus, he will be denied 
siibrogation if there are equal54 or superiores 
equities existing in other persons opposed to him. 

c. Freedom from Pault 

In order to warrant equitable relief of subrogation, 


the person seeking subrogation must act falrly and 
equitably and be free from fault, and the remedy will not 
be aiiowed where he has intermeddied with the rights of 
others or is guilty of fraud or culpable negligence. 

In order to warrant equitable relief of subroga¬ 
tion, the person seeking subrogation must act fairly 
and equitablySe and be free from fault.e^ It will 
not be allowed where he has intermeddied with the 


52. U.S.—^Ward v. First Nat. Bank, 

C.C.A.MO., 76 F.2d 256—Federal De- 
poalt Ins. Corp. v. American Sur. 
Co. of New Tork, D.C.Ky., 39 F. 
Supp. 551. 

N.T.—Corpus Juris clted ia City of 
New Tork v. Barbato, 6 N.T.S.2d 

125, 128. 

60 C.J. p 708 note 37. 

53. U.S.—^American Sur. Co. v. Bank 
of Californla, C.C.A.Or., 133 F.2d 
160—^Amick v. Columbia Cas. Co.. 
C.C.A.MO., 101 F.2d 984—Martin 

V. Federal Surety Co., C.C.A.Minn., 
68 F.2d 79—^New York Title & 
Mortgage Co. v. First Nat. Bank, 

C. C.A.MO., 61 P.2d 485, 77 A.L.R. 
1062, certiorari denied 62 S.Ct. 131, 
284 U.S. 676, 76 L.Ed. 572—Nation¬ 
al Sur. Corp. v. Allen-Codell Co., 

D. C.Ky., 70 F.Supp. 189. 

Cal.—^J. G. Boswell Co. v. W. D. Fel- 
der & Co., 230 P.2d 386, 103 Cal.App. 
2d 767—In re Whitney's Estate, 11 
P.2d 1107, 124 Cal.App. 109. 

D.C.—^Washington Mechanlcs' Sav. 
Bank v. District Title Ins. Co., 65 
F.2d 827, 62 App.D.C, 194. 

Mo.—In re Jamison’s Estate, 202 S. 

W. 2d 879. 

N.Y.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Fidelity & Guaranty 
Co., 266 N.Y.S. 753, 239 App.Div 
100, reversed on other grounds 190 
N.B. 330, 264 N.Y. 159. 

Ohio.—^Maryland Cas. Co. v. Gough, 
51 N.E.2d 216, 72 Ohio App. 260. 
Okl.—^Fourth Nat. Bank v. Board of 
Com’rs of Craig County, 95 P.2d 
878, 186 Okl. 102— Corpus Juris clt¬ 
ed in, City of Barnsdall v. Barnsdall 
Nat. Bank, 23 P.2d 373, 374, 164 Okl. 
167. 

Pa.—^Home Owners’ Loan Corp. v. 
Crouse, 30 A.2d 330, 151 Pa.Super. 
269—Mlller Lumber & Coal Co. v. 
Berkheimer, Com.Pl., 64 York Leg. 
Rec. 141, afflrmed 20 A.2d 772, 342 
Pa. 329. 135 A.L.R. 736. 

S.D.—^American Sur. Co. v. Western 
Sur. Co., 22 N.W.2d 420, 71 S.D. 

126. 

Wash.—Wallace v. Henderson, 101 P. 

2d 1078, 3 Waah.2d 697. 

60 C.J. p 708 note 38. 

Balance of eauities 

Court will weigh and balance the 
equities of the parties in the llght 
of the circumstances.—^National Sur. 


Corp. V. Allen-Codell Co., D.C.Ky., 

70 F.Supp. 189. 

54, U.S.—^U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank in Dallas, 
C.A.Tex., 172 F.2d 258—^American 
Sur. Co. V. Bank of California, C. 
C.A.Or., 133 F.2d 160—Commercial 
Cas. Ins. Co. v. Petroleum Pipe 
Line Co., C.C.A.Okl., 83 F.2d 412— 
Ward V. First Nat. Bank, C.C.A. 
Mo., 76 F.2d 256—Hartford Acci¬ 
dent & Indemnity Co. v. Petroleum 
Royalties Co. of Oklahoma, D.C. 
Okl., 24 F.Supp. 759, modified on 
other grounds, C.C.A., Petroleum 
Royalties Co. of Oklahoma v. Hart¬ 
ford Accident & Indemnity Co., 106 
F.2d 440, 124 A.L.R. 1403, certiorari 
denied Hartford Accident & Indem¬ 
nity Co. V. Petroleum Royalties 
Co., 60 S.Ct. 384, 308 U.S. 626, 84 
L.Ed. 622. 

Cal.—In re Whltney’s Estate, 11 P.2d 
1107, 124 Cal.App. 109. 

111.—^National Cas. Co. v. Caswell & 
Co., 46 N.B.2d 698, 317 Ill.App. 66. 

Mlss.—Oxford Productlon Credit 
Ass’n V. Bank of Oxford, 16 So.2d 
384, 196 Miss. 50—^National Surety 
Corporation v, Edwards House Co., 
4 So.2d 340, 191 Miss. 884, 137 A.L. 
R. 697. 

N.J.—Corpus Juris cited lu Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346. 

N.Y.—Butts V. Randall, 260 N.Y.S. 
713, 145 Misc. 708. 

Pa.—Integrity Trust Co. v. St. Rita 
Building & Loan Ass’n, 177 A. 6, 
317 Pa. 618—^Auto Building & Loan 
Ass’n V. Hali, 177 A. 681, 117 Pa. 
Super. 104—Commonwealth for Use, 
etc., of Emblem Oil Co. v. Baldwin 
Bros. Co., 186 A. 242, 122 Pa.Super. 
403—Integrity Trust Co. v. St. 

I Rita Building & Loan As8’n, 171 A. 
283, 112 Pa.Super. 343. 

S.D.—^American Sur. Co. v. Western 
Sur. Co., 22 N.W.2d 429, 71 S.D. 
120 . 

Utah.—Beaver County v. Home In- 
dem. Co., 62 P.2d 435, 88 Utah 1— 
Germo v. Zlon s Ben. Bldg. Soc., 
39 P.2d 312, 85 Utah 227. 

Wash.—Wallace v. Henderson, 101 P. 
2d 1078, 3 Wash.2d 697. 

60 C.J. p 708 note 39. 

55. U.S.—^U. S. Fidelity «& Guaran¬ 
ty Co. V. First Nat. Bank in Dal- 
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las, Tex., C.A.Tex., 172 F.2d 258— 
American Sur. Co. v. Bank of Cal¬ 
ifornia, C.C.A.Or., 133 F.2d 160— 
Federal Deposit Ins. Corp. v. 
American Sur. Co. of New York, 

D. C.Ky., 39 F.Supp. 551—Hartford 
Accident & Indemnity Co. v. Petro¬ 
leum Royalties Co. of Oklahoma, D. 
C.Okl., 24 F.Supp. 759, modifled on 
other grounds, C C.A., Petroleum 
Royalties Co. of Oklahoma v. Hart¬ 
ford Accident & Indemnity Co., 106 
F.2d 440, 124 A.L.R. 1403, certiorari 
denied Hartford Acc. & Indem. Co. 
V. Petroleum Royalties Co., 60 S. 
Ct. 384, 308 U.S. 626, 84 L.Ed. 622. 

Ky.—Gilliam v. Cassady, 161 S.W.2d 
915, 290 Ky. 477—National Sur. 
Corp. V. First Nat. Bank, 128 S.W. 
2d 766, 278 Ky. 273—Common-wealth 
for Use of Coleman, v. Farmers De¬ 
posit Bank of Frankfort, 95 S.^W. 
2d 793, 264 Ky. 839—Maryland 
Casualty Co. v. Walker, 78 S.W.2d 
34, 257 Ky. 397. 

Miss.—National Surety Corporation 
V. Edwards House Co., 4 So.2d 340, 
191 Miss. 8S4. 137 A.L.R. 697. 

N.J.—Corpus Juris cited in Bater v. 
Cleaver, 176 A. 889, 892, 114 N.J. 
Law 346. 

N.Y—^New Jersey Equities Co. v. 
Mandel, 36 N.Y.S 2d 601, 178 Misc. 
783—Butts V. Randall, 260 N.Y.S. 
713, 145 Misc. 708. 

Okl.—^Fourth Nat. Bank v. Board of 
Com'rs of Craig County, 95 P.2d 
878, 186 Okl. 102. 

Pa—Commonwealth for Use, etc., of 
Emblem Oil Co. v. Ba*dwin Bros. 
Co., 186 A. 242, 122 Pa.Super. 403 
—^Auto Building & Loan Ass'n v. 
Hali, 177 A. 581, 117 Pa.Super. 104. 
Utah.—Germo v. Zion's Ben. Bldg. 

Soc., 39 P.2d 312, 85 Utah 227. 

60 C.J. p 708 note 40. 

56. Ind.—^Dixon v. Thompson, 98 N. 

E. 738, 52 Ind.App. 560. 

Neb.—Corpus Ju-is quoted in Luikart 

V. Buck, 270 N.W. 495, 496, 131 Neb. 

I 866. 

Tex.—Huey v. Brand, Civ.App., 92 S. 

W. 2d 505, affirmed Borger v. Brand, 
118 S.W.2d 303, 131 Tex. 614. 

57. Neb.—Corpus Juris quoted In 
Luikart v. Buck, 270 N.W. 495, 496, 
131 Neb. 866. 

N.J.—Camden Trust Co. v. Cramer, 
40 A.2d 601, 136 N.J.Eq. 261. 
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rights of others^S or is guilty of fraud^^ or culpable 
negligence,®® or where he would derive an ad- 
vantage from, or establish his claim through, his 
own negligence®^ or, in any way, would thereby 
reap advantage from his own wrongdoing,®^ or 
from the wrongful act of one under whom he 
claims.®2 Also, subrogation will not be allowed 
where to do so would relieve a person from the con- 
sequences of his own wrongful or unlawful act.®^ 

Negligence of the subrogee must be more than 
ordinary negligence, however, in order to bar ap- 
plication of the principle of subrogation,®^ and re- 
lief may be allowed notwithstanding the suitor’s 
mistakes and ignorance.®® The negligence of a 
person seeking subrogation is chiefly of significance 
where there are subsequently intervening rights in- 
volved which would be prejudiced if subrogation 
were allowed,®'^ and the mere fact that a person 
seeking subrogation was negligent does not bar him 


from relief where such negligence is as to his own 
interests and does not affect prejudicially the inter- 
est of the person to whose rights he seeks to be 
subrogated,®® or where the negligence does not in- 
crease the burdens of any lienholder.®^ If the par- 
ty invoking the rule of subrogation is not a volun- 
teer, and both parties are negligent in the matter, 
there being no violation of law, contract, or super¬ 
ior equity, and no injury done to defendant, the ap- 
plication of justice and good conscience to the par- 
ticular circumstances justifies the burden falling on 
him whose negligence or default primarily caused 
or induced the situation.^O Mere constructive fraud 
will not prevent one from being protected by subro¬ 
gation, if he has not himself actively participated 
in the fraud.*^^ 

d. Necessity of Fair Eesult 

Subrogation will be granted oniy where an equitable 
resuit will be reached, and It vyiil not be allowed when to 


K.Y.—Corpus Juris olted Iu Ollen- 
dorf V. Lissberger, 28 N.T.S.2d 456, 
458, 176 Mlsc. 661. 

Tex.—^Huey v. Brand, Civ.App., 92 
S.W.2d 605, aiBrmed Borger v. 
Brand, 118 S.W.2d 303, 131 Tex. 
614—Bell V. Franklin, Civ.App., 230 

S. W. 181. 

Vt.—Iby V. Wrisley, 168 A. 67. 104 
Vt. 148. 

60 C.J. p 708 note 42. 

58. N.T.—Title Guarantee & Trust 
Co. V. Haven, 89 N.E. 1082, 196 N. 

T. 487, 25 L,.Il.A.,N.S., 1308, JL7 
Ann.Cas. 1131. 

59. U.S.—^Hurwitz v. Pink, C.C.A.N. 
T., 96 F.2d 605. 

Ark.—City Nat. Bank v. Riggs, 70 
S.W.2d 674, 189 Ark. 123. 

N.C.—Corpus Juris cited in Beam v. 
Wright, 32 S.E.2d 213, 218. 224 N. 
C. 677. 

60 C.J. p 709 note 44. 

A frauduleut grantee cannot equi- 
tably apply profits derived from the 
use of property obtained by fraud 
and have subrogation for the pay- 
ment thereof on indebtedness as- 
sumed as conslderatlon for the fraud- 
ulent transfer.—^Bank of Marlinton v. 
McLaughlin. 17 S.E.2d 213, 123 W.Va. 
«08. 

60. Tenn.—Peeples v. Smlth, 169 S. 
W.2d 832, 178 Tenn. 491—014 Nat. 
Bank v. Swearingen, 72 S.W.2d 646, 
167 Tenn. 629—^Hunt v. Hoppe, 124 
S.W.2d 306, 22 Tenn.App. 640—^Mor- 
rah V. First Nat Bank, 65 S.W.2d 
830, .16 Tenn.App. 104. 

60 C.J. p 709 note 45. 


Held not negligent 
Tenn.—^Peeples v. Smith, 169 S.W.2d 
832, 178 Tenn. 491. 

61. Cal.— Corpus Jtiris cited In Jack 
V. Wong Shee, 92 P.2d 449, 463, 33 
Cal.App.2d 402. 

Neb.— Corpus Juris quoted in Lui- 
kart V. Buck, 270 N.W. 495, 496, 131 
Neb. 866. 

60 C.J. p 709 note 46. 

Blsregard of stop payxneut order 
The doctrlne of subrogation was 
inapplicable to action by drawee bank 
to recover from drawer-depositor 
amount of check paid by bank after 
receipt of stop payment order.—Chase 
Nat Bank of City of New York v. 
Battat, 78 N.E.2d 466, 297 N.T. 186. 

62. Ala.— Corpus Jliris cited in 
Schuessler v. Shelnutt, 171 So. 259, 
262, 233 Ala. 188— Corpus Juris cit- 
ed in Montgomery v. Wadsworth, 
148 So. 419, 422, 226 Ala. 667. 

111.—^People V, Metropolitan Cas. Ins, 
Co. of N. T., 90 N.E.2d 666, 339 111. 
App. 614. 

Neb.— Corpus Juris guoted in Luikart 

V. Buck, 270 N.W. 496, 496, 131 Neb. 
866 . 

N.J.—Camden Trust Co. v. Cramer, 40 
A.2d 601, JL36 N.J.Eq. 261. 

N.C.—Beam v. Wright 82 S.B.2d 213, 
224 N.C. 677. 

Tex.—Huey v. Brand, Civ.App., 92 S. 

W. 2d 605, afflrmed Borger v. Brand, 
118 S.W.2d 303, 131 Tex. 614. 

60 C.J. P 709 note 47. 

Constructive trust 
There can be no subrogation in a 
constructive trust In favor of one 
who by his own acts caused trust to 
arise.—^U. S. Fidelity & Ouaranty Co. 
V. Salmon, C.C.A,Del., 81 r.2d 420. 


63. Neb.— Corpus Juris quoted in 

Luikart v. Buck, 270 N.W. 495, 496, 
131 Neb. 866. 

60 C.J. p 709 note 48. 

64. Ala.—Montgomery v. Ward, 151 
So. 583, 227 Ala. 641. 

Ark.—Jones v. Tindall, 226 S.W.2d 
44, 216 Ark. 431—Acker v. Watkins, 
134 S.W.2d 623, .199 Ark. 573— Cor¬ 
pus Juris quoted in City Nat. Bank 
v. Riggs, 70 S.W.2d 674, 575, 189 
Ark. 123—Trible v. Nlchols. 13 S. 
W. 796, 63 Ark. 271, 22 Am.S.R. 190. 
60 C.J. p 709 note 49. 

65. Va.—^Federal Land Bank of Bal- 
tlmore v. Joynes, 18 S.E.2d 917, 179 
Va. 394. 

66. Tex.—^Kone v. Harper, Civ.App., 
297 S.W. 294, afflrmed Ward-Har- 
rison Co. v. Kone, Com.App., 1 S. 
W.2d 857. 

60 C.J. p 709 note 62. 

67. Va.—Federal Land Bank of Bal-. 
timore v. Joynes, 18 S.E.2d 917, 179 
Va. 394. 

68. Mass.—Home for Aged Women 
V. Wlley, 3 N.E.2d 1022, 295 Mass. 
407—Hili V. Wiley, 3 N.E.2d 10.16, 
296 Mass. 396. 

69. Ohio.—Miller v. Stark, 56 N.E. 
11. 61 Ohio St 413. 

70. Ala.—Schuessler v. Shelnutt, 171 
So. 259, 233 Ala. 188. 

71. Ala.— Corpus Juris cited in 
Schuessler v. Shelnutt, 171 So. 259, 
262, 233 Ala. 188. 

Mass.—^Adams v. Toung, 86 N.E. 942, 
200 Mass. 588. 

60 C.J. p 709 note 63. 
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do so would be Inequitable or where it wouid accomplish 
injustice; the remedy can be applled oniy with a due 
regard to the legal and equitable rights of others. 

Subrogation will be granted only where an equita¬ 
ble resuit will be reached.'^^ h ^ill not be allowed 
when to do so would be inequitable*^ 3 or where it 
would accomplish injustice.*^^ Ordinarily the right 


of subrogation may be enforced as against liens 
and claims which are subordinate to the security 
dischargedJS but where it exists it is subject to 
prior equities and all the rules of equity.'^® Thus, it 
can be applied only with a due regard to the legal 
and equitable rights of others.*^^ It will not be en- 


72. U.S.—^Hartford Acc. & Indem. Co. 
V. Petroleum Royalties Co. of Ok- 
lahoma, D.C.Okl., 24 F.Supp. 759, 
modifled on other grounds, C.C.A., 
Petroleum Royalties Co. of Okla- 
homa V. Hartford Acc. & Indem. 
Co., 106 F.2d 440, 124 A.L.R. 1403, 
certiorari denied Hartford Acc. & 
Indem. Co, v, Petroleum Royalties 
Co., 60 S.Ct. 384, 308 U.S. 626, 84 
L.Ed. 622. 

Arlz.—^Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Kan.—Levant State Bank v. Shults, 
47 P.2d 80, 142 Kan. 318. 

Md.— Corpus Juris clted lu Ragan v. 
Kelly, 24 A.2d 289, 295, 180 Md. 
324. 

N.T.—Mahnk v. Blanchard, 253 N.T. 
S. 307, 233 App.Div. 565— Corpus 
Juris q,uoted lu Peoples Truat Co. 
of Malone v. School Dist. No. 6, 
Town of Westville, 9 N.Y.S.2d 34, 
87, 169 Misc. 961. 

Tenn.—^Elledge v. Sumpter, 203 S.W. 
346, 140 Tenn. 11. 

Adjustmeut of olalms 

Subrogation is applied only when 
necessary to bring about equitable 
adjustment of claims founded on 
right and natural justice.—Maryland 
Casualty Co. v. Walker, 78 S.W.2d 
34, 267 Ky. 397—^Vance v. Atherton, 
67 S.W.2d 968, 252 Ky. 691. 

73. U.S.—Amlck v. Columbla Cas. 
Co., C.C.A.MO., 101 F.2d 984--Ward 
V. First Nat. Bank, C.C.A.Mo., 76 
F.2d 256. 

D.C.—^A. Gusmer, Inc. v. McGrath, 
196 F.2d 860, 90 U.S.App.D.C. 372, 
certiorari denied A. Gusmer, Inc. v. 
McGranery, 73 S.Ct. 38, 344 U.S. 
831, 97 L.Ed.-. 

111.—People V. Metropolitan Cas. Ins. 
Co. of N. T., 90 N.E.2d 565, 339 111. 
App. 614. 

lowa.—^American Surety Co. of New 
York V. State Trust & Savings 
Bank of Mt. Pleasant, 254 N.W. 
838, 218 lowa.1. 

N.J.—Camden Trust Co. v. Cramer, 
40 A.2d 601, 136 N.J.Eq. 261. 

N.Y.— Corpus Juris quoted iu Peoples 
Trust Co. of Malone v. School Dist. 
No. 6, Town of Westville, 9 N.Y.S. 
2d 34, 37, 169 Misc. 961. 

Ohio.—^Zimpher v. Schwartz, 27 N.E. 

2d 499, 64 Ohio App. 7. 

Pa.—In re Gordon, 5 A.2d 554, 334 
Pa, 317. 

Wls.—^Farmers & Merchants State 


Bank v. Hlldebrandt, 267 N.W. 42, 
212, 221 Wis. 394. 

60 C.J. p 709 note 66. 

74. U.S.—Amlck v. Columbla Cas. 
Co., C.C.A.MO., 101 P.2d 984—Ward 

V. First Nat. Bank, C.C.A.M 0 ., 76 
F.2d 266—^Federal Deposit Ins. 
Corp. V. American Sur. Co. of New 
York. D.C.Ky.. 39 F.Supp. 561— 
Hartford Acc. & Indem. Co. v. Pe¬ 
troleum Royalties Co. of Oklahoma, 
D.C.Okl., 24 F.Supp. 759, modifled 
•on other grounds, C.C.A., Petroleum 
Royalties Co. of Oklahoma v. Hart¬ 
ford Acc. & Indem. Co., 106 F.2d 
440, 124 A.L.R. 1403, certiorari de¬ 
nied Hartford Acc. & Indem. Co. v. 
Petroleum Royalties Co., 60 S.Ct 
384, 308 U.S. 626, 84 L.Ed. 522. 

Ark.—Brookfleld v. Rock Island Im- 
provement Co., 169 S.W.2d 662, 205 
Ark. 673,147 A.L.R. 451. 
ria.—Pederal Land Bank of Colum¬ 
bla V. Godwin, 146 So. 883, 107 Fla. 
637. 

lowa.—American Surety Co. of New 
York V. State Trust & Savings 
Bank of Mt. Pleasant, 254 N.W. 338, 
218 lowa 1. 

Ky.—^Evans’ Adm'r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28—Gilllam v. 
Cassady, 161 S,W.2d 915, 290 Ky. 
477—Rollins v. Board of Drainage 
Com’rs of McCracken County for 
Mayfleld Drainage Dist No. 1, 136 
S.W.2d 1094, 281 Ky. 771—National 
Sur. Corp. v. First Nat. Bank, 128 
S.W.2d 766, 278 Ky. 273—Maryland 
Casualty Co. v. Walker, 78 S.W.2d 
34, 257 Ky. 397, 

N.J,—Camden Trust Co. v. Cramer, 
40 A.2d 601, 136 N.J.Eq. 261. 

N.Y.—^Application of Brooklyn Trust 
Co., 12 N.Y.S.2d 718, 267 App.Div. 
188, reargument denied 14 N.Y.S.2d 
158, 257 App.Div. 977, appeal de¬ 
nied—In re Kelley’3 Estate, 289 
N.Y.S. 1079, 160 Misc. 421, affirmed 
296 N.Y.S. 923, 261 App.Div. 847. 
N.C.—Frederick v. Southern Fidelity 
Mut Ins. Co., 20 S.B.2d 372, 221 
N.C. 409. 

Ohio.—Zimpher v. Schwartz, 27 N.E. 

2d 499, 64 Ohio App. 7. 

S.C.—Watson v. Fowler, 163 S.E. 640, 
165 S.C. 288. 

Tenn.—^Morrah v. First Nat, Bank, 65 
S.W.2d 830, 16 Tenn.App. 104. 

Utah.—^Ashton Jenkins Ins. Co. v. 
Layton Sugar Co., 39 P.2d 701, 85 
Utah 333—Germo v. Zion*s Ben. 
Bldg. Soc., 39 P.2a 312, 86 Utah 
227. 


Va.—State-Planters Bank & Trust 
Co. v. Pollard & Bagby Inv, Corp., 
42 S.E.2d 287, 186 Va. 217. 

W.Va.—^Bank of Marlinton v. Mc- 
Laughlin, 17 S.E.2d 213, 123 W.Va. 
608—Buskirk v. State-Planters’ 
Bank & Trust Co., 169 S.E. 738, 113 
W.Va. 764. 

60 C.J. p 709 note 66. 

75. Ala.—^Alison v. Patrick, 116 So. 
918, 217 Ala. 520. 

76. N.Y.—^Peoples Trust Co. of Ma¬ 
lone V. School Dist No. 6, Town of 
Westville, 9 N.Y.S.2d 34, 169 Misc, 
961. 

60 C.J. p 710 note 68. 

77. U.S.—^American Sur. Co. of New 
York V. Bethlehem Nat. Bstnk of 
Bethlehem, C.C.APa., 116 P.2d 76, 
reversed on other grounds 62 S. 
Ct 226, 314 U.S. 314, 86 L.Ed. 241, 
138 A.L.R. 509—^Federal Deposit 
Ins. Corp. V. American Sur. Co. of 
New York, D.C.Ky., 39 F.Supp. 551. 

Ky.—Gilliam v. Cassady, 161 S.W.2d 
916, 290 Ky. 477—Rollins v. Board 
of Drainage Com’rs of McCracken 
County for Mayfleld Drainage Dist 
No. 1, 136 S.W.2d 1094, 281 Ky. 
771—^National Sur. Corp. v. First 
Nat Bank, 128 S.W.2d 766, 278 Ky. 
273. 

Mo.—^In re Jamison’s Estate, 202 S.W. 
2d 879—Subscribers at Casualty 
Reciprocal Exchange, by Dodson v. 
Kansas City Public Service Co., 91 
S.W.2d 227, 230 Mo.App. 468. 

Okl.—^Home Owners’ Loan Corp. v. 

Parker, 73 P.2d 170, .181 Okl. 234. 
Pa.—Integrity Trust Co. v. St Rita 
Buildlng & Loan Ass’n, 177 A. 5, 
817 Pa. 618—Integrity Trust Co. v. 
St. Rita Bullding &, Loan Ass’n, 171 
A. 283. 112 Pa.Super. 343. 

Utah.—Germo v. Zion’s Ben. Bldg, 
Soc., 39 P.2d 312, 86 Utah 227. 

Va.—Waddell v. Roanoke Mut. Build¬ 
lng & Loan Ass'n, 181 S.E. 288, 165 
Va. 229, 100 A.L.R. 906. 

60 C.J. p 710 note 59. 

Balance of Intexests 

Subrogation is, in its essence, pure 
equity, and in every case the inter- 
ests of all persons who might be af- 
fected by applying the doctrine must 
be taken into consideration, balanced 
against one another, and the solution 
arrlved at which, as far as posslble, 
is fair and Just to all concerned.— 
In re Commercial Nat. Bank of Phil¬ 
adelphia, D.O.Pa., 54 F.Supp. 570. 
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forced to the prejudice or injury of the creditor'^® 
or the rights of others*^^ of equal or higher rank 
than those of the person claiming subrogation,^® or 
to displace an intervening right or title.®i So con- 
ventional subrogation by agreement with the debtor 
alone will not be allowed to impair the security of 
the creditor for the remainder of his debt^^ or 
prejudice innocent third persons having equities of 
equal rank.S3 


Subrogation will not be allowed where it would 
defeat legal rights^^ or overthrow a legal title,85 
or where it would disturb the priorities of liens,^® 
or where a junior lienholder would be prejudiced.®^ 
Also, subrogation will not be allowed to enable one 
to recover money legally paid to persons, without 
noticc, to satisfy just claims prior to the maturing of 
the right of subrogation;88 and the principle of 
subrogation will not be applied where its effect 


Frefereuces 

(1) Bquitable subrogation does not 
raise ordinary claim to preferential 
one or deny to persons, holding 
claims on parity with one under 
which subrogation attaches, right to 
participate equally in debtor’s assets 
with one claiming subrogation.— 
Sundheim v. School Dist. of Phil¬ 
adelphia, 166 A. 365, 311 Pfiu 90. 

(2) Doctrine of subrogation is not 
to be used to create favorites among 
class of creditors who at law are 
equal.—Sundheim v. School Dist. of 
Philadelphia, supra. 

78, Mass.—Hili v. Wiley, 8 N.E.2d 
1015, 295 Mass. 396. 

N.Y.—In re Kelley’s Estate, 289 N.T. 
S. 1079, 160 Misc. 421, affirmed 296 
N.Y.S. 923, 251 App.Div. 847. 

Wls.—Strelltz v. First Wisconsin Nat. 
Bank of Milwaukee, 264 N.W. 649, 
220 Wls. 443, 

60 C.J. p 710 note 60. 

79 . Ala.—^Federal Land Bank of New 
Orleans v, Henderson, Black & 
Merrill Co., 42 So.2d 829, 253 Ala. 
54—Strickland v. Carroll, 154 So. 
109, 228 Ala. 498— Corpus Juris 
olted iu Jefferson Standard Life 
Ins. Co. V. Brunson, 146 So. 166, 
157, 226 Ala. 16. 

Fla.—Brannon v. Hilis, 149 So. 656, 
111 Fla. 491. 

Ky.—Chalk v. Chalk, 165 S.W.2d 534, 
291 Ky. 702—Title Ins. & Truat 
Co. V. McCracken County, 92 S.W. 
2d 89, 263 Ky. 302—Smith v. Felt- 
ner, 83 S.W.2d 506, 259 Ky. 833. 
N.Y.—^Peoples Trust Co. of Malone 
V. School Dist. No. 6, Town of 
Westville, 9 N.Y.S.2d 34. 169 Misc. 
961—^Roma Holding Corp. v. 
Stemmler, 31 N.Y.S.2d 609. 

Pa.—^In re Gordon, 6 A.2d 654, 334 
Pa. 317—^Home Owners’ Loan Corp. 
V. Crouse, 30 A2d 330, 161 Pa.Su¬ 
per. 259. 

Tenn.—^Hunt v. Hoppe, 124 S.W.2d 
306, 22 Tenn.App. 510. 

W.Va.—Bank of Marlinton v. Mc- 
Laughlin, 17 S.E.2d 213, 123 W.Va. 
608. 

Wis.—Farmers & Merchants State 
Bank v. Hildebrandt, 267 N.W. 42, 
212, 221 Wls. 394. 

60 C.J. p 710 note 61. 


Person wronged by fraud 

A surety’s right of recovery from 
a third person through subrogation 
does not follow as of course, on proof 
that the loslng but recompensed per¬ 
son could have recovered from the 
third person, since subrogation will 
not operate against an innocent per¬ 
son wronged by a prlncipars fraud.— 
American Sur. Co. v. Bank of Calt- 
fornia, C.C.A.Or., 133 P.2d 160. 
CommingUng of funda 

Correspondent bank claiming from 
bank in receivershlp proceeds of trust 
receipts by subrogation could not re¬ 
cover portion thereof which had been 
mlngled indiscriminately with gen- 
eral funds of bank, preventing Iden¬ 
tification.—Greenough v. Munroe, D. 

O.N.Y., 2 F.Supp. 104. 

80 . U.S.—Amlck v. Columbia Cas. 
Co., C.C.A.MO.. 101 P.2d 984. 

N.J.—Camden Trust Co. v. Cramer, 
40 A2d 601, 136 N.J.Eq. 261. 

Pa.—^Miller Lumber & Coal Co. v. 
Berkhelmer, Com.Pl., 54 York Leg. 
Rec. 141, affirmed 20 A.2d 772, 342 
Pa. 329, 135 A.D.R. 736. 

Vt,—Iby V. Wrisley, 168 A 67, 104 
Vt. 148. 

Va.—Obici v. Furcron, 168 S.B. 340, 
160 Va. 361, 91 A.L.R. 848. 

81 . Ky.—Evans’ Adm*r v. Evans, 199 
S.W.2d 734, 304 Ky. 28—Gilliam v. 
Cassady, 161 S.W.2d 916, 290 Ky. 
477—National Sur. Corp. v. First 
Nat. Bank, 128 S.W.2d 766, 278 Ky. 
273—Maryland Casualty Co. v. 
Walker, 78 S.W.2d 34, 267 Ky. 397. 

Utah.—Germo v. Zion’s Ben. Bldg. 

Soc., 39 P.2d 312, 85 Utah 227. 

60 C.J. p 710 note 62. 

82 . U.S.—J. P. Browder & Co. v. 
Hili, Tenn., 136 P. 821, 69 C.C.A. 
499. 

Ky.—Wilson v. Smith, 281 S.W. 1008, 
213 Ky. 836. 

83 . R.I.—^Industrial Trust Co. v. 
Hanley, 165 A. 223, 53 R.I. 180. 

60 C.J. p 703 note 76. 

84 . Fla.—Clermont-Minneola Coun- 
try Club v. Loblaw, 143 So. 129, 106 
Fla. 122—Whyel v. Smith. 134 So. 
662, 101 Fla. 971. 

Ky.—Gilliam v. Cassady, 161 S.W.2d 
915, 290 Ky. 477—National Sur. 
Corp. V. First Nat. Bank, 128 S. 


W.2d 766. 278 Ky. 273—Maryland 
Casualty Co. v, Walker, 78 S.W.2d 
34, 257 Ky. 397. 

N.Y.—Peoples Trust Co. of Malone 
V. School Dist. No. 6, Town of 
Westville, 9 N.Y.S.2d 34, 169 Misc. 
961. 

Utah.—Germo v. Zlon’s Ben. Bldg. 

Soc., 39 P.2d 312, 86 Utah 227. 

Va.—Obici V. Furcron, 168 S.E. 340,. 

160 Va. 351, 91 A.L.R. 848. 

60 C.J. p 710 note 63. 

Speclal statutes 

Subrogation is creature of equity, 
and cannot be decreed where others” 
legal rights are flxed by positive spe- 
cial statutes.—Canton Morris Plan 
Bank v. Most, 184 N.B. 765, 44 Ohio 
App. 180. 

85. Tex.—0’Brien v. Perkins, Civ. 
App., 276 S.W. 308, affirmed Com. 
App., 285 S.W. 260. 

86. Idaho.—Houghtelin v. Diehl, 277 

P. 699, 47 Idaho 636. 

liztenslon of time for paymeut 

Doctrine of subrogation could not 
be invoked to make lien of first mort- 
gage inferior to lien of second mort- 
gage after extension of time of pay- 
ment of first mortgage debt, where 
second mortgagee was not prejudiced 
by such extension, and had not ten- 
dered amount of first mortgage to 
first mortgagee—Farmers & Mer¬ 
chants State Bank v. Hildebrandt, 
267 N.W. 42, 212, 221 Wis. 394. 

87. N.C.—Wallace v. Benner, 166 S. 
E. 795, 200 N.C. 124. 

One of flrst tests determining right 
to subrogation is whether subroga¬ 
tion to prior lien puts holder of sec¬ 
ond lien in any worse position than 
if prior lien had not been discharged. 
—^Federal Land Bank of Columbia v. 
Godwln, 145 So. 883, 107 Fla. 537. 

Position unohanged 
The theory of subrogation is that 
junior lienor’s position is left un- 
changed by conduct of person seek- 
mg subrogation and that junior lien- 
or is not wronged in any respect by 
permittlng subrogation.—^Lentz v. 
Stoflet, 273 N.W. 763, 280 Mich. 446. 

88. U.S.—Fidelity & Deposit Co. of 
Maryland v. Union State Bank of 
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■would be to compel the acceptance of a doubtful or 
inadequate remedy for one which might be more 
certain and definite.S^ 

§ 7. Necessity for Obligation and Right or 
Privilege Aiding in Enforcement 
Thereof 

Subrogation involves a valuable right, a person who 
-owns the right, and a person who is seeking to be sub- 
:stituted in that ownership; and there must exist a 
^claim or obligation against the debtor and some original 
.privilege on the part of the person in whose place sub- 
stitution is claimed. 


Subrogation bas been said to involve three ele- 
ments, that is, a valuable right, a person who owns 
the right, and a person who is seeking to be sub- 
stituted in that ownership.^O There must exist a 
claim or obligation against the debtorand some 
original privilege on the part of the person in 
whose place substitution is claimed if no such 
privilege exists, or if it has been waived by the 
creditor, there is nothing on which the right can 
be based.93 The right of subrogation exists only 
against the principal debtor,9^ and such right does 
not extend against a person who is merely secondar- 


Minneapolis, D.C.Minn., 21 F.2d 

102 . 

*89. Mont.—McCarthy v. State Bank 
of Townsend, .170 P. 15, 54 Mont. 
319. 

;90. U.S.—Belknap Hardware & Mfg. 
Co. V. Ohio River Contract Co., 
C.C.A.Ky.. 271 F. 144. 

Ala.—Corpus Juris cited In Montgom- 
ery v. Wadsworth, 148 So. 419, 421, 
226 Ala. 667. 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

IN.T.—Peoples Truat Co. of Malone 
V. School Dist. No. 6, Town of 
Westville, 9 N.T.S.2d 34, 169 Misc. 
961. 

.■pa.—^Kooser v. West Penn Rys., 42 
Pa.Dist. & Co. 701. 4 Fay.L.J. 258, 
3 Monroe L.R. 134, 10 Som.Leg.J. 
350. 

'31. U.S.—Rud. Degermark A.-B. v. 
Monarch Silk Co., D.C.Pa., 85 F. 
Supp. 535. 

Ala.—Shaddix v. National Surety Co., 
128 So. 220, 221 Ala. 268. 

Ariz.—Mosher v. Conway, 46 P.2d .110, 
45 Ariz. 463. 

3Iass.—James Stewart & Co. v. Na¬ 
tional Shawmut Bank of Boston, 
196 N.E. 169, 291 Mass. 534. 

^.C.—Corpus Juris cited In Greene 
V. Brown, 19 S.E.2d 114, 119, 199 
S.C. 218—Silverman v. Dew, 189 
S.E. 756, 182 S.C. 457. 

Tenn,—Cole v. Patty, 134 S.W.2d 160, 
175 Tenn. 334. 

60 C.J. p 711 note 70. 

iBlght of reoovery 

(1) Subrogation cannot exist inde- 
pendent of a right of recovery 
.against person causing the loss.— 
Fidelity & Cas. Co. of N. Y. v. Niles 
'Bank Co., 71 N.E.2d 742, 79 Ohio App. 
15. 

(2) Claimant must establish that 
the person against whom he claims 
■the right could have been compelled 
'by the principal creditor to pay the 
rdebt paid by claimant.—^U. S. Fidel¬ 
ity & Guaranty Co. v. Title Guaranty 
.& Surety Co. of Scranton, Pa,, D.C. 
MA., 200 P. 443. 


(3) Subrogation cannot be invoked 
against person who was not liable 
for indebtedness discharged.—^Law- 
yers’ Title & Guaranty Co. v. Claren, 
260 N.T.S. S47, 237 App.Div. 188. 

Debt 

In every case of subrogation there 
must be a debt for which a person 
or persons other than the subrogee 
are primarily liable and which in 
some capacity as an interested per¬ 
son the subrogee discharged for the 
protection of his, own rights.—^Ken- 
ney v. Kenney, 217 P.2d 151, 97 Cal. 
App.2d 60. 

Zmprovements 

One who made improvements on 
realty under good-faith belief that he 
was owner of the property and holder 
of the record title could not recover 
amount of such expenditures from 
life tenant under doctnne of subro¬ 
gation, since expenditure for improve¬ 
ments discharged no obligation ow- 
ing by life tenant.—Chapman v. 
Blackburn, 175 S.W.2d 26, 295 Ky. 
606. 

Terzuluatlon of Uabillty 

Bank purchasing deflciency certifl- 
cate from sherifC was not subrogated 
to rights of state against sheriff's 
surety for sheriff’s collection of un- 
lawful fees, when state refused to 
pay sum stipulated in deflciency cer- 
tiflcate because of such unlawful 
fees, since surety's liability ceased 
when state recovered unlawful fees 
from sheriflC by deducting them from 
payment of certiflcate.—Citlzens' 
State Bank of Wheeler v. American 
Surety Co., Tex.Clv.App., 65 S.W.2d 
778, error refused. 

Widow as creditor 

Where an annuity to testator’s 
widow had not been paid, widow 
could be considered a creditor of tes- 
tator’s estate for purposes of son's 
suit to be subrogated to widow’s 
rights under agreement to be com- 
pensated for caring for widow by 
having annuity paid to him.—Bleck- 
ley V. Bleckley, 6 S.E.2d 206, 189 Ga, 
47. 


92. Ariz.—^Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

111.—^People v. Metropolitan Cas. Ins. 
Co. of N. Y., 90 N.B.2d 565, 339 111. 
App. 514. 

60 C.J. p 711 note 71. 

Bight 

A right, in order to be subrogated 
to another, must exist in the person 
from whom it is taken.—Travelers 
Ins. Co. v. E. I. Du Pont De Nemours 
& Co.. 9 A.2d 88. 1 Terry, Del., 285. 

Enforoement of original claim 

Equitable subrogation is the en¬ 
forcement of injured person’s original 
claim and not of a separate claim, 
even though enforced by another per¬ 
son.—Insurance Co. of North America 
V. U. S., D.C.Pa., 76 F.Supp. 951. 

93. Ala.—Corpus Juris cited in 
Montgomery v. Wadsworth, 148 So. 
419, 421, 226 Ala. 667. 

Ind.—First & Tri State Nat. Bank 
& Trust Co. of Fort Wayne v. Mas- 
sachusetts Bonding & Ins. Co., 200 
N.E. 449, 102 Ind.App. 361. 

60 C.J. p 711 note 72. 

Smrrender of contract 

Where contractor surrendered his 
contract to construet house after the 
house was partially completed, and 
voluntarily agreed that nothing more 
was due to him, an unpaid material- 
man who furnished material to the 
contractor for use in constructing the 
house was not entitled to an equi¬ 
table lien on theory that he was sub¬ 
rogated to the rights of the contrac¬ 
tor, since there was no debt to which 
he could be subrogated.—Greene v. 
Brown, 19 S.E.2d 114, 199 S.C. 218. 

No defanlt 

Where obligee, payee, or vendee is 
not in default or has not refused to 
comply with his obligation, subro¬ 
gation may not be resorted to by a 
person paying debt of another.— 
Vance v. Atherton, 67 S.W.2d 968, 252 
Ky. 591. 

94. Pa.—Commonwealth v. American 
Surety Co. of New York, 172 A 844, 

I 315 Pa. 428. 
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ily liable.®5 The trtie owner of property has no right 
of subrogation to the rights of tenants against one 
who collected rents as the agent of another whom 
the agent represented to be the true owner, since the 
tenants stili owe the true owner the rent^® 

§ 8. Relationship of Subrogee to Debt Dis- 
charged 

While it has been held that, In order to be entitied 
to subrogation, the payor must have some relationship 
to the debt, It is generally held that subrogation is avail- 
able In favor of one, not a mere volunteer, who pays the 
debt of another, which in equity and good conscience 
shouid be paid by the latter. Subrogation is not avail- 
able in favor of one primarily iiable or one claiming 
under him. 

Subrogation has been held to depend on the 
payor’s relationship to the debt.^7 Accordingly, it 
has been held that such relationship must exist 
that the payment is to be regarded as by or on be- 
half of a person who had some interest in the 
premises or some claim against other persons 
which he is entitied in equity to have protected,^^ 
and that there must be a relationship of principal 


and surety, or of primary and secondary liability,. 
or a situation in which one person is compelled, 
even though only for his own protection and with- 
out obligation to another, to pay some other per¬ 
sonas debt.99 Although it has been stated that the 
doctrine of subrogation is confined to the relatiom 
of Principal and surety and guarantors, and to cases, 
where a person, in order to protect his own junior 
lien, is compelled to remove one which is superior,, 
and to cases of insurers paying losses,^ subrogation 
is not confined to those personally bound on the ob¬ 
ligation,2 and it is generally held that subrogation 
will be applied wherever a person not acting.volun- 
tarily, but under some compulsion, pays a debt or 
discharges an obligation for which another is pri¬ 
marily Iiable and which in equity and good con¬ 
science ought to be discharged by the latter and! 
generally where it is equitable that a person, not 
a mere stranger, intermeddler, or volunteer, paying 
a debt shouid be substituted for or in the place of 
the creditor, such person will be so substituted.'^’ 

Primary or secondary liahility; subrogation to* 
own rights. It is not possible for a person to be 


95 . Pa.—^In re Patterson Buildlng 
Loan Ass’n, 34 Pa,Dist. & Co. 114. 

Person clalminsT tliroTisrli another 
whose dnty it is to pay cannot claim 
nght of subrogation against one who 
is secondarily Iiable.—Common- 
wealth, for Use, etc., of Emblem Oil 
Co. V. Baldwin Bros. Co., 186 A. 242, 
122 Pa.Super. 403. 

96. Tex.—^De La Moriniere v. Sam, 
Civ.App., 8 S.W.2d 312. 

97 . Ala.— Corpus Jnris oited in 
Strickland v. Carroll, 154 So. 109, 
110, 228 Ala. 498. 

Mlch.— Corpus Juris clted in Wagner 
V. La Croix’ Estate. 286 N.W. 182, 
184, 289 Mich. 126. 

Va.—^Hinman v. Mason, 136 S.E. 673, 
149 Va. 267, reheard 141 S.E. 144, 
149 Va. 267. 

98 . Ala.—Corpus Juris qnoted in 
Carter v. Carter, 38 So.2d 667, 659, 
251 Ala. 698. 

111.—Thompson v. Davls, 130 N.E. 
456, 297 111. 11. 

Ky.—Western Casualty & Surety Co. 
V. Meyer, 192 S.W.2d 388, 301 Ky. 
487. 

99 . XJ.S.—^Andrews v. St. Louis Joint 
Stock Land Bank of St. Louis, 
C.C.A.MO., 127 F.2d 799. 

Tex.— Corpus Juris q.uoted in Ramey 
V. Cage, Civ.App., 90 S.W.2d 626, 
628. 

60 C.J. p 712 note 74« 


Statutory enumeration 
In order to be entitied to subro¬ 
gation, person must be within statute 
enumerating cases in which subro¬ 
gation is allowed,—Succession of Hol- 
3tun, La.App., 141 So. 793. 

1. 111.—^Dunlap V. Peirce, 168 K.E. 
277. 336 111. 178, 66 L.R.A. 181— 
Harris Trust & Savings Bank v. 
Lennox, 263 Ill.App. 629. 

60 C.J. p 714 note 90. 

2. Md.—Corpus Juris cited in Ragan 

V. Kelly. 24 A.2d 289, 295, 180 Md. 
324. 

Ohlo.—In re Outhwaite’s Estate, 
Prob., 94 N.B.2d 122, affirmed, App., 
94 N.E.2d 69. 

Tenn.—Harrison v. Harrison, 259 S. 

W. 906, .149 Tenn. 601, 32 A.L.R. 
563. 

3. U.S.—^Andrews v. St. Louis Joint 
Stock Land Bank of St. Louis, C.C. 
A.Mo., 127 P.2d 799—Stowers v. 
Wheat, C.C.APla., 78 P.2d 25— 
American Surety Co. of New York 
V. Lewls State Bank, C.C.A.Fla., 68 
F.2d 659. 

Cal.—Stein v. Simpson, 230 P.2d 816, 
37 Cal.2d 79. 

D.C.—^Amalgamated Casualty Ins. Co. 
V. Wlnslow, 135 F.2d 663, 77 U.S. 
App.D.C. 382. 

Ky.—Smith v. Feltner, 83 S.W.2d 606, 
269 Ky. 833. 

Md.—Corpus Juris clted in Ragan v. 
Kelly, 24 A.2d 289, 296, 180 Md. 
324. 


N.J.—^Bater v. Cleaver, 176 A. 889, 114t 
N.J.Law 346. 

N.C.—^Boney v. Central Mut. Ins. Co. 
of Chicago, 197 S.E. 122, 213 N.C. 
563. 

Pa,—Trilling v. Cramer, 49 Dauph.Co. 
276. 

Tex.—Corpus Juris clted in Fidelity 
& Deposit Co. V. Farmers & Mer- 
chants Nat. Bank, Civ.App., 12il S.. 
W.2d 503, 606. 

60 C.J. p 714 note 91. 

Subrogee need not be llenor 

In order to invoke principle of sub¬ 
rogation a party need not necessarily 
be a Junior mortgagee, judgment 
creditor, or other encumbrancer in or¬ 
der to protect his own interest out of 
an estate by subrogation to rights of 
a senior encumbrancer.—Lietka v. 
Hambersky, 74 A.2d 698, 167 Pa.Su¬ 
per. 304. 

Debt paid from funds of another 

(1) Subrogation is applicable when- 
ever a debt or obligation is paid from* 
the funds of one person, although 
properly payable from the funds of 
another.—In re McCahan's Estate, 
168 A. 685, 312 Pa. 615—Rohm & 
Haas Co. v. Lessner, 77 A.2d 676„ 
168 Pa.Super. 242. 

(2) Persons ownlng funds or prop¬ 
erty applied by others to payment of 
debts or encumbrancers as entitied to. 
subrogation generally see infra § 44. 

4. Kan.—^Yaple v. Stephens, 14 P.. 

222, 36 Kan. 680. 

60 C.J. p 715 note 8. 
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subrogated to his own rights.^ Subrogation is al- 
iowed only in favor of one who pays the debt of 
another,® which debt was a valid enforceable ob- 
ligation against that person,^ and subrogation is 
not allowed in favor of him who pays a debt in 
performance of his own obligation,® since the right 
of subrogation never follows an actual primary 
liability,® and there can be no right of subrogation 
in one whose duty it is to pay,i® or in one claiming 
under him^^ against one who is secondarily liable, 
or not liable at all. A person who cannot legally 
claim the attitude of a creditor holding the debt for 
the payment of which security is pledged is not en- 
titled to subrogation to the security.Where a 
decree of court orders that recourse for payment of 
the decree shall first be had against one of two de- 


fendants, but does not make the liability of the 
parties in the nature of that of principal and surety, 
the party against whom recourse was to be had last 
cannot, on payment of the decree, be subrogated to 
all the rights of the creditor against the other par- 
ty.13 

§ 9. -Volunteers 

A mere volunteer paying another^s debt Is not en- 
titled to subrogation; but one Is not a volunteer where 
he pays in the performance of a lega) duty, or to pro- 
tect his own rights and interests, or pursuant to a con- 
tract for subrogation. 

It always requires something more than the mere 
payment of a debt in order to entitle the person 
paying it to be substituted in the place of the orig- 


6. Fla,—Oakland Properties Corp. v. 
Hogan, 117 So. 850, 96 Fla. 52. 

6. Ala.—Corpus Juris cited in Duke 
v. Kilpatrick, 163 So. 640, 641, 231 
Ala. 51. 

Mich.—Wachined Parta Corp. v. 
Schneider, 286 N.W. 831, 289 Mich. 
567. 

N.H.—Corpus Juris oited in McGul- 
lough V. John B. Varlck Co., 10 A, 
2d 245, 247, 90 N.H. 409. 

Ohio.—Maryland Casualty Co. v. 
Gough, 65 N.E.2d 858, 146 Ohio St 
305. 

60 C.J. p 712 note 82. I 

7. U.S.—Corpus Juris cited in Eagle 
Star Ins. Co. v. Bean, D.C.Wash., 
84 F.Supp. 300, 301, afflrmed, C.C. 
A., 184 F.2d 756. 

60 C.J. p 712 note 83. 

8. U.S.—^Amlck v. Columbla Casual¬ 
ty Co., C.C.A.MO., 101 F.2d 984— 
Commercial Casualty Ins. Co, v. 
Petroleum Pipe Line Co., C,C.A. 
Okl., 83 F.2d 412—^American Sure¬ 
ty Co. of New York v. Bank of Cal- 
Ifornia, D.C.Or., 44 F.Supp. 81, af- 
firmed, C.C.A., 133 P.2d 160. 

Ala.—Corpus Juris cited in Duke v. 
Kilpatrick, 163 So. 640, 641, 231 
Ala, 5.1. 

Ark.—Corpus Juris cited in Bindley 
V. Marriott, 114 S.W.2d 453, 454, 
196 Ark. 1178. 

D.C.—Woodside Manor, Inc. v. Hose 
Bros. Co., Mun.App., 83 A.2d 325. 
Mass.—Jenks v. Lang, 19 N.E.2d 705, 
302 Mass. 409. 

Mich,—Machined Parts Corp. v. 
Schneider, 286 N.W. 831, 289 Mich. 
567. 

Neb.—^Luikart v. Buck, 270 N.W. 495, 
131 Neb. 866. 

Tenn.—Cole v. Patty, 134 S.W.2d 160, 
176 Tenn. 334. 

60 C.J. p 712 note 84. 

Debt assumed by another see infra 

S 9. 


Subrogation where payor is one of 
several Jolntly liable see infra § 17. 

Inoidental beneflts 
Subrogation does not apply when 
one claiming it merely pays his own 
debt, not another*s debt, even though 
incldental beneflts may accrue to 
such other.—^Eastern States Petro¬ 
leum Co. V. Universal Oil Products 
Co„ 44 A.2d 11, 28 DeLCh. 365. 

9. U.S.—Corpus Juris cited in Na¬ 
tional Ben-Franklin Fire Ins. Co. of 
Pittsburgh, Pa., v. Geary, D.C.Mo., 
29 F.Supp. 135, 137. 

Ala.—Corpus Juris cited in Duke v. 
Kilpatrick. 163 So. 640, 641, 231 
Ala. 61, 

Ark.—Corpus Juris cited In Bindley 
V. Marriott, 114 S.W.2d 453, 454, 
196 Ark. 1178. 

Colo.—Llddle v. Lechman, 163 P.2d 
802, 114 Colo. 189. 

Del.—Eastern States Petroleum Co. 
V. Universal Oil Products Co., 44 A. 
2d 11, 28 DeLCh. 365. 

D.C.—^Woodside Manor, Inc. v. Rose 
Bros. Co., Mun.App., 83 A.2d 825. 
lowa.—In re Lunfs Trust, 24 N.W.2d 
467, 237 lowa 1097. 

Ky.—Smith v. Feltner, 83 S.W.2d 506, 
259 Ky. 833. 

Mass.—Jenks v. Lang, 19 N.B.2d 706, 
302 Mass. 409. 

Mich.—Corpus Juris oited in Wagner 
V. La Crolx’ Estate, 286 N.W. 182, 
184, 289 Mich. 126. 

Mlss.—Home Ins. Co. of N. T. v. 
Northington, 23 So.2d 537, 198 Miss. 
650. 

Neb.—Corpus OTuris oited in Luikart 
V. Buck, 270 N.W. 495, 497, 131 
Neb. 866. 

Ohio.—Maryland Casualty Co. v. 
Gough, 65 N.E.2d 868, 146 Ohio St. 
305. 

Pa.—Commonwealth v. American 
Surety Co. of New York, 172 A. 844, 
315 Pa. 428. 

1 Tenn.—Cole v. Patty, 134 S.W.2d 
601 


160, 175 Tenn. 334—^Lovelace-Farm- 
er Co. V. Shaw, 4 Tenn.App. 458. 
Tex.—^Kerens Nat. Bank v. Stockton, 
94 S.W.2d 161, 127 Tex. 326—Rick- 
etts V. Alllance Life Ins. Co., Civ. 
App., 135 S.W.2d 726, error dls- 
missed, Judgment correct. 

Wash.—Omicron Co. v. U. S. Fidelity 
& Guaranty Co., 152 P.2d 716, 21 
Wash.2d 703. 

60 C.J. p 713 note 86. 

10. U.S.—'Corpus Juris dted in Un¬ 
ion Jolnt Stock Land Bank v. By- 
ers, D.C.Pa., 83 F.Supp. 491, 493. 

Ala.—Corpus Juris cited in Duke v. 
Kilpatrick, 163 So. 640, 641, 231 
Ala. 61. 

Colo.—Liddle v. Lechman, 163 P.2d 
802, 114 Colo. 189. 

Fla.—Williams v. City of Miami, 42 
So.2d 582. 

60 C.J. p 713 note 86. 

11. U.S.—Corpus Juris cited in Un¬ 
ion Joint Stock Land Bank v. By- 
ers, D.C.Pa., 33 F.Supp. 491, 493. 

60 C.J. p 713 note 87. 

Where secured debt is satisfled out 
of security, general creditors of the 
debtor are not subrogated to the 
rights of the secured creditor against 
one secondarily liable for the secured 
debt.—Baskett v. Rudy, 239 S.W. 797. 
194 Ky. 411. 

Where award for injury to mort- 
gaged property is by court decree 
paid to the mortgagee, the mortga- 
gor's assignees or creditors are not 
entltled to be subrogated to the mort- 
gage as against subsequent mortga- 
gees.—Sarapin v. City of Philadel¬ 
phia, 159 A. 866. 306 Pa. 388. 

12. Tex.—^Hall v. First Nat, Bank, 
Civ.App., 252 S.W. 828, modlfled on 
other grounds 254 S.W. 522. 

60 C.J. p 712 note 79. 

1 13. U.S.—^The Sagamore, D.C.N.Y., 

I 8 F.2d 689, 
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inal creditor.14 Subrogation goes on the theory meddler, or stranger, or one acting officiously in. 
that the one invoking the remedy rightfully dis- paying the debt of another, is not entitled to sub- 
charged the debt,^5 mere volunteer, inter- rogation to the creditores rights,^® where he pays^ 


14. Pa.— Corpus Juris atioted lu 

Tesauro v. Calitri, 33 A.2d 36, 37, 
153 Pa.Super. 156— Corpus Juris 
quoted ia Home Owners* Loan 
Corp. V. Crouse, 30 A.2d 330, 331, 
151 Pa.Super. 259. 

Tex.—Mikulenka v. Mikulenka, Civ. 

App., 168 S.W.2d 617. 

60 C.J. p 716 no.te 11, p 807 note 80. 

15. N.D.—^Heegraard v. Kopka, 212 
N.W. 440, 55 N.D. 77. 

16. U.S.—^In re Inland Gas Corp., 
C.C.A.Ky., 91 P.2d 113—Federal De- 
poslt Ins. Corp. v, American Sure- 
ty Co. of New York, D.C.Ky., 39 F. 
Supp. 551. 

Ala.—^Barnes v. Powell, 3 So.2d 80, 
241 Ala. 409— Corpus Juris cited in 
Duke V. Kilpatrick, 163 So. 640, 641, 
231 Ala. 51. 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Ark.—Corpus Juris <iuoted in Gosnell 
V. Garner. 132 S.W.2d 187, 189, 198 
Ark. 989. 

Cal.—Stein v. Simpson, 230 P.2d 816, 
37 Cal.2d 79—McMillan v. 0'Brien, 
29 P.2d 183, 219 Cal. 775, 91 A.L.R. 
383. 

Ga.—Graves v. Carter, 64 S.B.2d 450, 
208 Ga. 5—Telfair Stockton & Co. 
V. Trust Co. of Georgia, 48 S.E.2d 
532, 203 Ga. 802—Callan Court Co. 
V. Citizens & Southern Nat. Bank, 
190 S.E. 831, 184 Ga. 87—Lee v, Ar- 
lington Peanut Co., 169 S.E. 1, 176 
Ga. 816—Federal Land Bank of Co- 
lumbia v. Barron, 160 S.E. 228, 173 
Ga. 242—Hili, for Use of Etheridge 

V. Shaw, 9 S.E.2d 850, 62 Ga.App. 
757. 

111.—Thorp V. Board of Education of 
City of Chica&o, 90 N.E.2d 71, 404 
111. 588—Ohio Nat, Life Ins. Co. v. 
Board of Education of Grant Com- 
munity High School Dist. No. 124, 
55 N.E.2d 163, 387 111. 159, certio¬ 
rari denled 65 S.Ct. 439, 323 U.S. 
796, 89 L.Ed. 635—^Lake View Trust 
& Saving-s Bank v. Rice, 279 111. 
App. 538—^Harris Trust Savings 
Bank v. Lennox, 263 111.App. 629. 
Ind.—Indiana Trust Co. v. Beagley, 
.16 N.E.2d 768, 105 Ind.App. 502. 
Kan.—Old Colony Ins. Co. v. Kansas 
Public Service Co., 121 P.2d 193, 
164 Kan. 643, 138 A.L.R. 1166. 
Ky.—^Evans’ Adm'r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28—City of Jack- 
son V. First Nat. Bank of Jack- 
son, 157 S.W.2d 321, 289 Ky. 1— 
Vance v. Atherton, 67 S.W.2d 968, 
252 Ky. 691. 

Mass.—Blair v. Claflin, 37 N.B.2d 601, 
310 Mass. 186—MacAleese’s Case, 
33 N.E.2d 280, 308 Mass. 513. 


Mo.— Corpus Juris cited in Neer v. 
Neer, App., 80 S.W.2d 240, 242— 
Netherton v. Farmers' Exchange 
Bank of Gallatin, 63 S.W.2d 166, 228 
Mo.App. 296. 

N.H.—Mitchell v. Smith’s Estate, 4 
A.2d 355, 90 N.H. 36. 

N.J.—Camden County Welfare Board 
V. Federal Deposit Ins. Corp., 62 
A.2d 416, 1 N.J.Super. 532—Schmid 
V. First Camden Nat. Bank & Trust 
Co., 22 A.2d 246, 130 N.J.Bqt. 264. 
N.T.—Charles H. Dauchy Co. v. Wil- 
kinson, 295 N.T.S. 666, 251 App.Div. 
53—^Auto Dealers* Discount Corpo¬ 
ration V. Budd, 272 N.Y.S. 893, 242 
App.Div. 37—In re Leonhauser's 
Will, 61 N.Y.S.2d 336, 183 Misc. 
863—Ely V. Stone, 17 N.Y.S.2d 266, 
173 Misc. 117—City of New York 
V. Barbato, 5 N.Y.S.2d 125. 

N.C.—Beam v. Wright, 32 S.E.2d 213, 
224 N.C. 677—Frederlck v. South¬ 
ern Fidelity Mut. Ins. Co., 20 S.E. 
2d 372, 221 N.C. 409—Boney v. Cen¬ 
tral Mut. Ins. Co. of Chicago, 197 S. 
E. 122, 2.13 N.C. 563. 

Ohio.—^Zimpher v. Schwartz, 27 N.E. 
2d 499, 64 Ohio App. 7—Hili v. 
Hurless, 4 Ohio Supp. 1—In re 
Outhwaite*s Estate, Prob., 94 N.E. 
2d 122, afilrmed, App., 94 N.E.2d 
69. 

Or.—McBride v. McBride, 36 P.2d 175, 
148 Or. 478. 

Pa.— Corpus Juris g.uoted in Tesauro 

V. Calitri, 33 A.2d 36, 37, 163 Pa. 

Super. 156— Corpus Juris quoted in 
Home Owners’ Loan Corp. v. 
Crouse, 30 A.2d 330, 331, 161 Pa. 
Super. 269—^Beck v. Beiter, 22 A.2d 
90, 146 Pa.Super. 114—^National 

Bank of Arendtsville v. Hartman, 
70 Pa.Dist. & Co. 688—Johnson v. 
Donat, Com.Pl,, 65 Montg.Co. 8, <11 
Monroe L.R. 32. 

S.C.—^American Surety Co. v. Ham- 
rick Mills, 4 S.E.2d 308, 191 S.C. 
362, 124 A.L.R. 1147—Watson v. 
Fowler, 163 S.E. 640, 166 S.C. 288. 
Tex.—^Verschoyle v. Holifteld, 123 S. 

W. 2d 878, 132 Tex. 616—Federal 
Reserve Bank of Dallas v. Smylie, 
Civ.App., 134 S.W.2d 838—Kostas v. 
C. D. Shamburger Lumber Co., Civ. 
App., 87 S.W.2d 511, error dis- 
missed. 

Wis.—Home Owners’ Loan Corp. of 
Washington, D. C., v. Dougherty, 
275 N.W. 363, 226 Wis. 8—Marshall 
& Ilsley Bank v. Hackett, HofC & 
Thiermann, 250 N.W. 866, 213 Wis. 
426. 

60 C.J. p 716 note 12, p 807 note 88, 
p 808 notes 9il, 92, p 818 note 20. 
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Right of: 

One lending money for discharge of 
debt to subrogation see infra § 
38. 

Person to whom debtor conveyed' 
property In fraud of credltors 
to subrogation with respect tO' 
debts and encumbrances dis- 
charged by him see Fraudulent 
Conveyances § 280. 

Purchaser at invalid bulk sale to 
subrogation see Fraudulent Con¬ 
veyances § 484 c. 

Beason for rule 

Payment by a mere volunteer ex- 
tinguishes the debt. 

Ariz.—Mosher v. Conway, 46 P.2d 
110, 45 Ariz. 463. 

Pa.— Corpus Juris quoted in Home 
Owners' Loan Corp. v. Crouse, 30 
A.2d 330, 331, 161 Pa.Super. 259. 

60 C.J. p 716 note 12, p 718 note 13. 

The mere occurreuce of insolvency 

is not sufficient ground to extend le- 
gal subrogation to one who has vol- 
unteirily paid another’s debt.—Bank- 
ers Trust Co. v. Florida East Coast 
Car Ferry Co., C.C.A.Pla., 92 F.2d 450. 

State having as volunteer paid in- 
debtedness incurred by certain dis- 
solved highway districts was not 
entitled to subrogation.—Tri-County 
Highway Improvement Dist. v. Tay- 
lor, 43 S.W.2d 231, 184 Ark. 676. 

Close relative 

(1) The fact that the one paying 
is a blood relation of the debtor does 
not remove him from the status of a 
volunteer. 

Kan.—Gantz v. Bondurant, 155 P.2d 
450, 159 Kan. 389. 

Ky.—Kevil Bank v. Page, 126 S.W.2d 
1082, 277 Ky. 657. 

(2) One who without legal or moral 
obligation or request, consent, or 
ratification of debtor pays his debt 
cannot recover therefor from debtor, 
particularly where he is near rela¬ 
tion of debtor, in which case there is 
rebuttable presumption that payment 
was gift.—^Hartley v. Hartley, 179 S. 
E. 245, 60 Ga.App. 848. 

Invalid gift 

If deceased’s alleged gift of money 
to slster was Invalid, sister, in pay¬ 
ing bilis of deceased with such mon¬ 
ey, was mere volunteer.—Union Trust 
Co. v. Davies, 163 A. 744, 53 R.I. 63. 

Claim for damages 

Advancement by American bankers 
to purchasers of German government 
bonds of interest deposited in Ger¬ 
man bank to credit of bankers, but 
not permitted to be withdrawn, was 
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without an assignment of the debt or an agreement 
for subrogation.^7 A “volunteer’’ or “stranger” 
within this rule is one who has no obligation or lia- 
bility to pay the debt and has no interest in the 
property aifected by the debt.^8 Some compulsion to 
pay,19 such as legal process,20 is ordinarily essen- 


tial and sufficient to support subrogation. One in- 
duced by fraud to pay another’s debt is not a mere 
volunteer and may obtain subrogation.^i Subroga¬ 
tion arises where, under circumstances equitably en- 
titling him to the security or obligation held by the 
creditor, one having a liability, or a right, or oc- 


a mere gratultous Service, and did 
not subrogate bankers to purchasers’ 
rlghts, including right to damages for 
withholding fund.—^Doerschuck v. 
Mellon, 65 F.2d 741, 60 App.D.C. 383, 
followed in Mellon v. U. S. ex rei. 
Z. & F. Assets Realization Corpora¬ 
tion, 55 F.2d 745, 60 App.D.C. 387. 

Belease of debt 

A married woman who discharges a 
debt in return for payment by her 
debtor of a debt owed by her and a 
debt of her husband, on which her 
debtor was an indorser, is not enti- 
tled to be subrogated to security held 
by her debtor as indorser, in the ab- 
sence of an agreement therefor.— 
Troxall v. Silverthorne, N.J.Ch., 11 
A. 684. 

17 - Arlz.—Mosher v. Conway, 46 P. 

2d 110, 45 Ariz. 463. 

Ga.—Callan Court Co. v. Citizens & 
Southern Nat. Bank, 190 S.E. 831, 
184 Ga. 87—^Federal Land Bank of 
Columbia v. Barron, 160 S.E. 228, 
173 Go. 242—Hill, for Use of Eth- 
eridge v. Shaw, 9 S.E.2d 850, 62 Ga. 
App. 757. 

111.—^Lake View Trust & Savings 
Bank v. Rice, 279 Ill.App, 538. 

Md.— Oorpns Juris quoted in Harford 
Bank of Bel Air v. Hopper’s Estate, 
181 A. 751, 755, 169 Md. 314. 

N.H.—Mitchell v. Smith’s Estate, 4 A. 
2d 356, 90 N.H. 36. 

Tex.—Hays v. Spangenberg, Civ.App., 
94 S.W.2d 899. 

60 C.J. p 716 note 12, p 810 note 27. 

18. Ariz.—Mosher v. Conway, 46 P. 

2d 110, 45 Ariz. 463. 

Ark.— Corpus Juris quoted in Gos- 
nell V. Garner, 132 S.W.2d 187, 189, 
198 Ark. 989. 

Ga.—Telfair Stockton & Co. v. Trust 
Co. of Ga., 48 S.E 2d 532, 203 Ga. 
802—Callan Court Co. v. Citizens & 
■Southern Nat. Bank, 190 S.E 831, 
184 Ga, 87—^Federal Land Bank of 
Columbia v. Barron, 160 S.E. 228, 
173 Ga. 242—Hili, for Use of Eth- 
eridge, v. Shaw, 9 S.E.2d 850, 62 
Ga.App. 757. 

111.—In re Dickson’s Estate, 45 N.E 
2d 658, 316 Ill.App. 599—Lake View 
Trust & Savings Bank v. Rice, 279 
Ill.App. 538. 

Kan.— Corpus Juris cited in Fenly 
v. Revell, 228 P.2d 906, 910, 170 
Kan. 705. 

Ky.—City of Jackson v. First Nat. 
Bank of Jackson, 157 S.W.2d 321, 
289 Ky. 1. 


N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co.. 22 A.2d 246, 130 
N.J.Eq. 254—Camden County Wel- 
fare Board v. Federal Deposit Ins. 
Corp., 62 A.2d 416, 1 N.J.Super. 
532. 

N.C.—^Frederick v. Southern Fidelity 
Mut. Ins. Co., 20 S.E.2d 372, 221 
N.C. 409. 

Ohio.—^Reed v. Ramey, 80 N.E.2d 250, 
82 Ohio App. 171. 

Or.—McBride v. McBride, 36 P.2d 175, 
177, 148 Or. 478. 

Pa—In re Bell, 25 A.2d 344, 344 Pa. 
223—Corpus Juris quoted in Home 
Owners’ Loan Corp. v. Crouse, 30 
A.2d 330, 331, 161 Pa.Super. 259— 
Beck V. Beiter, 22 A.2d 90, 146 Pa. 
'Super. 114. 

S.C.—^American Surety Co. v. Ham- 
rick Mills, 4 S E.2d 308, 191 S.C. 362, 
124 A.L.R. 1147. 

Tex.—^Verschoyle v. Holifield, 123 S. 

W.2d 878, 132 Tex. 516. 

60 C.J. p 716 note 12. 

Striot and narrow oonstructlon 
The term “volunteer*’ as a limita- 
tion on the doctrine of subrogation 
precluding subrogation of one who 
has voluntarily paid the debt of an- 
other should be narrowly and strictly 
interpreted to the end that the doc¬ 
trine may be liberally applied.—^Bon- 
ey V. Central Mut. Ins. Co. of Chica- 
go, 197 S.E. 122, 213 N.C. 563. 

Payment on own initiative 

One pay in g, on his own initiative, 
another’s debt, without invitation, 
compulsion, or necessity for self-pro- 
tection, is usually regarded as a mere 
volunteer without any standing in 
equity, and he cannot rely on subro¬ 
gation.—Eastern States Petroleum 
Co. V. Universal 011 Products Co., 44 
A 2d 11. 28 Del.Ch. 365. 

No legal or moral obligation 

One who pays debt of another with¬ 
out legal or moral obligation to do 
so is volunteer not entrtled to subro¬ 
gation. 

Ga.—^Western Union Telegraph Co. v. 
Smith, 178 SE. 472, 60 Ga.App 
585. 

Pa,—Grambo v. South Side Bank & 
Trust Co., 14 A.2d 925, 141 Pa.Su- 
per. 176. 

S.C.—Silverman v. Dew, 189 S.E. 756. 
182 S.C. 457. 

Tex.—^Hays v. Spangenberg, Civ. 
App., 94 S.W.2d 899. 

Where president of insolvent trust 
company deposited moneys and se- 


curities with secretary of banking to 
indemnify against loss by reason of 
overdrafts on trust estates or funds, 
he was a volunteer who could not in- 
voke the principle of exoneration or 
subrogation to rights and securities 
of creditor, and beneficiarles of trust 
estates were entitled to be paid in 
full before anything could be return- 
ed to creator of indemnity fund.—In 
re Bell, 25 A.2d 344, 344 Pa. 223. 

19. Ala.— Corpus Juris olted In 
Duke V. Kilpatrick, 163 So. 640, 641, 
231 Ala. 51. 

Ark.— Corpus Juris quoted in Gosnell 
V. Garner, 132 S.W.2d 187, 189, 198 
Ark. 989. 

Ga.—Lee v. Arlington Peanut Co., 
169 S.E. 1, 176 Ga. 816. 

Kan.—Old Colony Ins. Co. v. Kansas 
Public Service Co., 121 P.2d 193, 
164 Kan. 643, 138 A.L.R. 1166 
Md.— Corpus Juris quoted in Harford 
Bank of Bel Air v. Hopper's Estate, 
181 A. 751, 755, 169 Md. 314. 

N.C.— Corpus Juris cited in Boney v. 
Central Mut. Ins. Co. of Chicago, 
197 S.E. 122, 126, 213 N.C. 663. 

Pa.— Corpus juris quoted in Tesauro 
V. Calitri, 33 A.2d 36, 37, 153 Pa. 
Super. 156— Corpus Juris quoted in 
Home Owners’ Loan Corp. v. 
Crouse, 30 A.2d 330, 331, 151 Pa.Su¬ 
per. 259—Grambo v. South Side 
Bank & Trust Co., 14 A.2d 925, 141 
PaSuper. 176. 

60 C.J. p 718 note 13. 

Compulsion, duress, or apprehenslon 
of loss 

Where plaintiff pays debt of de- 
fendants, under duress, compulsion, 
or justifiable apprehension, plaintiff 
may recover from defendants under 
doctrine of subrogation.—Reed v. 
Ramey, 80 N.E 2d 250, 82 Ohio App. 
171. 

20. Ark.— Corpus Juris quoted in 
Gosnell v. Garner, 132 S.W.2d 187, 
189, 198 Ark. 989. 

Md. — Corpus Juris quoted in Harford 
Bank of Bel Air v. Hopper's Estate, 
181 A. 751, 755, 169 Md. 314. 

Pa.— Corpus Juris quoted in Tesauro 
V. Calitri. 33 A 2d 36, 37, 153 Pa. 
Suoer. 156— Corpus Juris quoted in 
Home Owners’ Loan Corp. v. 
Crouse, 30 A.2d 330, 331, 151 Pa.Su- 
per. 259. 

60 C.J. p 718 note 13. 

21. Del.—Eastern States Petroleum 
Co. V. Universal Oil Products Co.» 
44 A.2d 11, 28 Del.Ch. 365. 
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cupying a fiduciary relation m the premises, pays 
the debt of another,22 or where the payment is 
favored by public policy.23 

Payment under liability. As a general rule, one 
is not a volunteer and is entitied to subrogation 
where he pays another’s debt in the performance o£ 
a legal duty imposed by contract or rules of law,^^ 
as where he will be liable in the event of a de- 
fault,25 or is secondarily liable,26 or where one 
pays his own debt, the burden of which has, for a 
valuable consideration, been assumed by another,27 
or where one of two or more persons equally liable 


to the creditor, on whom as between themselves 
the inferior obligation to pay the debt rests, pays 
the debt^s Payment under a moral obligation has 
been held not voluntary.29 A bank paying a check 
after authority to do so has been withdrawn is sub- 
rogated to the payee*s rights against the drawer.30 

Payment to protect own rights and interests, 
Subrogation will arise in favor of those who act 
under the necessity of self-protection.3i One who 
pays another’s debt to protect his own rights and 
interests,32 or who pays anothePs debt in order 


22 . Pia.—^Marlanna Nat. Farm Loan 
Ass’n V. Braswell, 116 -So. 639, 95 
Fla. 610. 

60 C.J. p 714 note 92. 

23 . Ga.—^Western Union Telegraph 
Co. V. Smith, 178 S.E. 472, 50 Ga. 
App. 686. 

Wash.—In re Farmers' & Merchants’ 
State Bank of Nooksack, 26 P.2d 
631, 176 Wash. 78. 

60 C.J. p 715 note 1. 

24 . U.S.—Petition of M. P. Hew¬ 
lett, Inc., D.C.N.Y., 76 F.Supp. 438. 

Fla.—Cuesta, Rey & Co. v. Newson, 
136 'So. 551, 102 Fla. 853. 

Ga.—Western Union Telegraph Co. v. 

Smith, 178 S.E. 472, 50 Ga.App. 485. 
Kan.—01 d Colony Ins. Co. v. Kansas 
Public Service Co.. 121 P.2d 193, 154 
Kan. 643, 138 A.L.R. 1166. 

N.J.—Schmld v. First Camden Nat. 
Bank & Trust Co., 22 A.2d 246, 130 
N.J.Eq. 254. 

Ohio.—^Hill V. Hurless, 4 Ohio Supp. 

1 . 

Pa.—Home Owners' Loan Corp. v. 
Crouse, 30 A.2d 330, 151 Pa.Super. 
259. 

S.C.—^Watson v. Powler, 163 S.E. 640, 
165 S.C. 288. 

Wash.—J. J>, 0’Malley & Co. v. Lew- 
is, 28 P.2d 283. 176 Wash. 194— 
In re Farmers* & Merchants' State 
Bank of Nooksack, 26 P.2d 631, 175 
Wash. 78. 

60 C.J. p 714 note 95, p 787 note 94 
[b]. 

Ferfoxmaace of hnildlng contract 
Person who agreed to procure mon- 
ey for contractor, and who was bound 
to complete building on contractor’s 
default, was not a volunteer in com- 
pleting building; hence he could 
maintain suit on buildlng construc- 
tlon bond in which he was obligee.— 
Employers’ Liability Assur. Corpora¬ 
tion V. Neely, Tex.Civ.App., 60 S.W. 
2d 836, error dismissed. 

25* Ark.—Corpus Juris q.noted in 
Gosnell v. Garner, 132 S.W.2d 187, 
189. 198 Ark. 989. 


Md.— Corpus Joris quoted in Harford 
Bank of Bel Air v. Hopper's Ea- 
tate, 181 A. 761, 755, 169 Md. 314. 
Pa.— Corpus Jtiris quoted in Tesauro 
V. Calitri, 33 A.2d 36, 37, 153 Pa. 
Super. 166— Corpus Juris quoted in 
Home Owners* Loan Corp. v. 
Crouse, 30 A.2d 330, 331, 151 Pa.Su- 
per. 259. 

60 C.J. p 718 note 13. 

26. U.S.—New York Cas. Co. v. Sin¬ 
clair Refining Co., C.C.A.Okl., 108 
P.2d 66—Federal Deposit Ins. Corp. 
V. American Surety Co. of New 
York, D.C.Ky., 39 F.Supp. 651. 

Ala,—Duke v. Kilpatrick. 163 So. 640, 
231 Ala. 51. 

Kan.—Fenly v. Revell, 228 P.2d 905, 
170 Kan. 706. 

N.C.—Frederick v. Southern Fidelity 
Mut. Ins. Co., 20 S.E.2d 372, 221 N. 
C. 409. 

Pa,—In re Boles’ Estate, 173 A. 664, 
316 Pa. 179—Commonwealth v. 
American Surety Co. of New York, 
172 A. 844, 315 Pa. 428. 

S.C.—^American Sur. Co. v. Hamrick 
Mills, 4 S.E.2d 308, 191 S.C. 362, 124 
A.L.R 1147—Watson v. Fowler, 163 
'S.E. 640, 165 S.C. 288. 

60 C.J. p 714 note 93. 

Surety's rigrht to subrogation see in¬ 
fra § 46 et seq. 

Snbordlnation of lien 

Landlord who merely subordinated 
his privilege to lien of chattel mort- 
gagee and crop pledge to secure ten- 
ant’s notes was not entitied to sub¬ 
rogation, on appropriation of land- 
lord’s share of crop to discharge 
notes, on theory that landlord was 
bound with or for another for pay¬ 
ment of debt.—Comeaux v. Savoy, 
La.App., 146 So. 725. 

27. Okl.—^American Liberty Life 

Ins. Co. v. Baird, 67 P.2d 829, 176 
Okl. 132. 

Wash.—First Nat. Bank & Trust Co. 
of Minneapolis v. U. S. Trust Co., 
60 P.2d 904, 184 Wash. 212. 

60 C.J. p 715 note 96. 

Mortgagor paying after transfer of 
mortgaged property see infra § 37. 
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28. U.S.—^New York Cas. Co. v. Sin¬ 
clair Refining Co., C.C.A.Okl., 108 
F.2d 65. 

Ark.—Broyles v. Edmonson, 104 S. 

W.2d 813, 193 Ark. 1126. 

Pa.—Bender v. George, 92 Pa. 36. 
Subrogation of persons jointly or 
Jointly and severally liable for 
same debt generally see infra § 17. 

29. N.C.— Corpus Juris dted in 
Boney v. Central Mut. Ins. Co. of 
Chicago, 197 S.E. 122, 126, 213 N.C. 
563. 

60 C.J. p 719 note 21. 

Oovernmeut nndertaklug liability for 
theft by soldier 

Where United States paid claim of 
Englishman for money stolen by 
American soldier under statute au- 
thorizing payment of claims on ac- 
count of loss caused by military forc- 
es, United States was not actlng as a 
mere volunteer in paying debt and 
in action by soldier against United 
States to recover money taken from 
him at time of arrest, United States 
would be subrogated to rights of 
Englishman and could set off amount 
so paid.—Ford v. U. S., 88 F.Supp. 
263, 115 Ct.Cl. 793. ‘ 

30. Tex.—American Nat. Bank v. 
Reed, Civ.App., 134 S.W.2d 782, er¬ 
ror dismissed—Texas State Bank & 
Trust Co. V. St. John, Civ.App„ 103 
S.W.2d 1104, error dismissed. 

31. Ohio.—Reed v. Ramey, 80 N.E. 
2d 260, 82 Ohio App. 171—In re 
Outhwaite*s Estate, Prob., 94 N.E. 
2d 122, afflrmed, App., 94 N.E.2d 59. 

60 C.J. p 716 note 2. 

Threat of civil and crlminal liability 
Supervlsor’s payment to town of 
tax collector’s shortage after Indlct- 
ment and under threat of civil action 
was not voluntary so as to preclude 
right of subrogation against collec- 
tor's surety.—^Avey v. American 
Surety Co. of New York, 260 N.Y.S. 
833, 146 Mlsc. 228—Avey v. Ameri¬ 
can Surety Co. of New York, 260 N. 
Y.S. 828, 146 Misc. 224. 

32. U.S.—^Federal Deposit Ins. Corp. 
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to protect some interest which he represents,83 is not 
ordinarily considered a volunteer and may be sub- 
rogated to the creditores rights. Likewise, one who 
has an interest which is jeopardized by the con- 
tinued existence of the debt of another is not a 
volunteer in paying that debt, and he may obtain 
subrogation.34 Also, one who, being himself a 
creditor, pays another creditor, whose claim is 
preferable to his, by reason of his privileges or 


mortgages, is not a volunteer and may obtain sub- 
rogation.35 

Confract or assignment. Although there is some 
authority to the contrary,^® it is generally held that 
one paying the debt of another pursuant to an agree- 
ment, express or implied, for subrogation is not a 
volunteer,37 and is entitled to subrogation to the 
creditores rights.38 While it has been held that 


V. American Surety Co. of New 
York, D.C.Ky.. 39 F.Supp. 551. 

Ala.— CoirpiLS Juris olted la Strick- 
land V. Carroll, 164 So. 109, 110, 228 
Ala. 498. 

Ark.—Corpiis Juris quoted Iu Gosnell 
V. Garner, 132 S.W.2d 187, 189, 198 
Ark. 989. 

Cal.—^Kenney v. Kenney, 217 P.2d 151, 
97 Cal.App.2d 60—Dlehl v. Han- 
rahan, 155 P.2d 853, 68 Cal.App.2d 

32. 

Ga.—Western Union Telegraph Co. 

V. -Smith, 178 S.E. 472, 50 Ga.App. 
485. 

111.—Thorp V. Board of Education of 
City of Chicago, 90 N.B.2d 71. 404 
111. 688—Ohio Nat. Life Ins. Co. v. 
Board of Education of Grant Com- 
munity High 'School Dlst. No. 124, 
66 N.E.2d 163, 387 111. 169, certio¬ 
rari denied 65 S.Ct 439, 323 U.S. 
796, 89 L.Ed. 635. 

Ky.—^Evans* Adm’r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28. 

Md.— Corpus JnrlB quoted lu Harford 
Bank of Bel Air v. Hopper^s Estate, 
181 A. 751, 765, 169 Md. 314. 

Neb.—Luikart v. Buck, 270 N.W. 496, 
131 Neb. 866. 

N.J.—Coughlin v. Kennedy, 28 A.2d 
417, 132 N.J.Eq. 383—Schmid v. 
First Camden Nat. Bank & Trust 
Co., 22 A.2d 246, 130 N.J.Eq. 254. 
N.T.—^In re Neptune Ave. in the City 
of Brooklyn, 300 N.T.S. 545. 166 
Mlsc. 577. 

Ohlo.—Hili V. Hurless, 4 Ohio Supp. 

1 . 

Pa.— Corpus Juris quoted lu Tesauro 
V. Calitri, 33 A.2d 36, 37, 163 Pa. 
•Super. 156—^Home Owners^ Loan 
Corp. V. Crouse, 30 A.2d 330, 151 
Pa.Super. 269. 

Wash.—In re Farmers* & Merchants' 
'State Bank of Nooksack, 26 P.2d 
631, 176 Wash. 78. 

W.Va.—^Predeklng v. Bead, 169 S.E. 
387, 113 W.Va, 722. 

60 G.J. p 715 notes 3, 4, p 718 note 13. 

Faymeut necessary for enforcemeut 
of riglit 

An attorney, paying costs adjudged 
against surety on supersedeas bond, 
given by Corporation appealing from 
Judgment against it after corporate 
appellee's assignment to such attor¬ 
ney of portion of judgment awarding 
it attorneys* fees, was not a mere 
volunteer, since appellate court clerk 


could not send down mandate, as re- 
quired before attorney could get out 
execution on judgment until collec- 
tion of such costs, so that attorney 
was subrogated to right to collect 
costs from surety.—Casray Oil Corp. 
V. Royal Indemnity Co., Civ.App., 165 
S.W.2d 244, afflrmed 169 S.W.2d 955, 
141 Tex. 33. 

CoxLdltion to hid 

Where bondholders of bankrupt ho- 
tel Corporation paid llens of subcon- 
tractors arising out of hotel con- 
struction, as condition to bid at sale 
of hotel property, they were subro¬ 
gated to rights of action of subcon- 
tractors against surety on bond of 
Principal contractor.—Cherry v. .^tna 
Casualty & Surety Co., 25 N.E.2d 11, 
372 111. 634—Cherry, for Use of Si- 
mon V. .fflJtna Casualty & Surety Co., 
3 N.E.2d 105, 285 IlLApp. 601. 

Froteotiou of othor securlty 
Where bank by extension agree- 
ment agreed to pay mortgage to pro¬ 
tect other security, bank on paying 
mortgage note was entitled to assign¬ 
ment of note and mortgage to en- 
force it against land.—^Nippolt v. 
Farmers’ & Merchants’ State Bank of 
•Springneld, 243 N.W. 136, 186 Minn. 
325. 

33 . N.T.—Sexton v. Fensterer, 139 
N.TS. 811, 154 App.Div. 642, af¬ 
flrmed 107 N.B. 1085, 213 N.T. 641. 

34 , N.J.—Camden County Welfare 
Board v. Federal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 632— 
Schmid V. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 130 N.J, 
Eq. 254. 

Bxteut or quantlty of interest 

The extent or quantlty of the in¬ 
terest which is in jeopardy is not ma- 
terial. 

Kan.—Katschor v. Ley, 113 P.2d 127, 
163 Kan. 569. 

N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co., 22 A.2d 246, 130 
N.J.Eq. 254. 

Ohio.—^In re Outhwalte’s Estate, 
Prob., 94 N.E.2d 122, afflrmed, App., 
94 N.E.2d 69. 

Stookholder paying obUgatlon of 
Corporation is not a volunteer, but 
acts in protection of Interest and is 
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entitled to subrogation.—Gross v. 
Tierney, C.C.A.W.Va.. 55 F.2d 578. 

35. La.—Spiller & Allen v. Their 
Creditors, 16 La.Ann. 292— 
Comeaux v. Savoy, App., 146 So. 
725. 

Other inferior oredltors 

Inferior creditor's right to pay su¬ 
perior claim and be subrogated is 
not affected by existence of other in¬ 
ferior creditors.—^Decuir v. Carnes, 
138 So. 103, 173 La. 563. 

Common or preferred creditors 
The beneflts afforded by the statu- 
tory provision with respect to a legal 
subrogation, such as takes place of 
right, for benefit of one who, being 
himself a creditor, pays another cred¬ 
itor whose claim is preferable to his 
by reason of his privileges or mort¬ 
gages, flow to all Inferior creditors, 
irrespectlve of whether they are com¬ 
mon or preferred.—White System of 
Alexandria v, Fitzhugh, La.App., 5 
So.2d 555. 

36. Pa.—^Lackawanna Trust & Safe 
Deposit Co. V. Gomeringer, 84 A. 
757, 236 Pa. 179. 

60 C.J. p 811 note 35. 

Beason for iule 

One paying his own debt has no 
right to require the creditor to trans¬ 
fer the claim instead of dlscharglng 
it, and the debtor cannot confer such 
a right on a stranger to the transac- 
tion.—Lackawanna Trust & Safe De¬ 
posit Co. V. Gomeringer, 84 A. 757, 
236 Pa. 179. 

37. Ala.—Corpus Juris dted in 
Burch V. Burch, 165 So. 387, 231 
Ala. 464. 

Ky.—Movi Const. Co. v. Covlngton 
Trust & Banking Co., 80 -S.W.Zd 
660, 268 Ky. 485. 

Wis.—Home Owners* Loan Corp. of 
Washington, D. C. v. Dougherty, 
275 N.W. 363, 226 Wis. 8. 

60 C.J. p 811 notes 38, 40, 41, p 813 
note 56. 

38. U.S.—^Federal Deposit Ins. Corp. 
v. American Surety Co. of New 
York, D.C.Ky., 39 F.Supp. 551. 

Ala.—^Des Portes v. Hali, 192 So. 899, 
238 Ala. 641. 

Ark.— Corpus Juris quoted ia Gosnell 
V. Garner, 132 B.W.2d 187, 189, 198 
Ark. 989. 
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the mere fact that, at the instance of the debtor, 
a third person pays off a debt of another, does not 
entitle him to subrogation,^^ as a general rule, sub- 
rogation will be allowed where the payment is made 
pursiiant to a request by the debtor,or where 
there is a ratification of the payment,or an as- 
signment of the debt>2 

A mere understanding, existing in the mind of the 
payor, that he will be entitled to subrogation will 
not so entitle him;^3 t)ut, if persons not legally 
bound to pay do so, not as volunteers, but with a 


well founded expectation, justified by the conduct 
or contract of the debtor, that they will be entitled to 
hold all the securities for their indemnity which the 
creditor had against the debtor, they will be sub- 
rogated.'*^ It has been held that a stranger who 
pays a debt without request by the debtor, when his 
payment is not ratified by the debtor, may bring a 
suit in equity praying relief in the altemative, that 
if the debtor does not ratify such payment, the debt 
may be enforced in his favor, as its equitable as- 
signee, or, if so ratified, that he be decreed repay- 
ment of the amount paid for the use of the debtor.^® 


Ky.—^Movl Const. Co. v. Covlngton 
Trust & Banking Co., 80 S.W.2d 660, 
268 Ky. 4S5. 

La.—Home Ins. Co. of New Tork v. 
Alsup-Baker Motor Co.. App., 155 
So. 33. 

N.H.—Horton v. Eagle Indenanity Ins, 
Co., 171 A. 322, 86 N.H. 472. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chlcago, 197 S.E. 122, 213 N.C. 
563. 

Tex.—^Platte v. Securities Inv. Co., 
Com.App., 55 S.W.2d 661—Miku- 
lenka v. Mikulenka, Clv.App., 168 
S.W.2d 617—Texas Bank & Trust 
Co. V. Bankers' Life Co., Civ.App., 
43 S.W.2d 631. 

Wash.—In re Farmers’ & Merchants* 
State Bank of Nooksack, 26 P.2d 
631, 175 Wash. 78. 

Wis.—Home Owners’ Loan Corp. of 
Washington, D. C., v. Dougherty, 
275 N.W. 363, 226 Wis, 8. 

€0 C.J. P 715 note 98, p 718 note 14, 
p 808 notes 94-96, 98, p 809 notes 
99, 1, 2, p 811 note 38-p 813 note 
62, p 819 note 40-p 820 note 42. 
Hight of one lending money for dis- 
charge of debt to subrogation see 
infra § 38. 

Agreement by elther debtor or credi¬ 
tor 

Ky.—^Western Casualty & Surety Co, 

V. Meyer, 192 S.W.2d 388, 301 Ky. 
487, 164 A.L.E.. 769. 

Where a stranger pays a judgmexLt, 

he will become subrogated to the 
judgment creditor's rights when. and 
only when, there is an intention and 
agreement or understanding to this 
effect.—Phillips v. Behn, 19 Ga. 298— 
34 C.J. p 691 notes 79, 80. 

39. U.S.—Browder v. HiU, Tenn , 136 
P. 821, 69 C.C.A. 499. 

60 C.J. p 807 note 86. 

40- U.'S.—Gross v. Tierney, C.C.A. 

W. Va.. 55 P.2d 578. 

Ala.—^Whltson v. Metropolitan Life 
Ins. Co., 142 So. 564, 225 Ala. 262. 
Ark.—Hawkins v. Scanlon, 206 S.W. 
2d 179, 212 Ark. 180—Corpus Juris 
quoted ia Gosnell v. Garner, 132 
S.W.2d 187, 189, 198 Ark. 989— 


Cooper V. Home Owners' Loan 
Corp., 126 S.W.2d 112, 197 Ark. 839. 
Del.—Eastern States Petroleum Co. v. 
Universal Oll Products Co., 44 A2d 
11. 28 Del.Ch. 365. 

Ind.—Kozanjiefe v. Petroff, 19 N.E.2d 
663, 216 Ind. 286, 122 A.L.R. 479. 
Kan.—^Plnnegan v. Ihinger, 92 P.2d 
538, 160 Kan. 357. 

N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co., 22 A.2d 246, 130 
N.J.Eq. 264. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chicago, 197 S.E. 122, 213 N.C. 
563. 

Tex.—^De Busk v. Jacksonville Bldg. 
& Loan Ass'n, Civ.App., 147 S.W. 
2d 537, error dismissed, judgment 
correct—Citlzens Sav. Bank & 
Trust Co. V. Spencer, 105 S.W.2d 
671, error dismissed Citizens Sav. 
Bank & Trust Co. of St. Johnsbury, 
Vt. V. Spencer, 110 S.W.2d 1151, 130 
Tex. 384—Hays v. 'Spangenberg, 
Civ.App., 94 S.W.2d 899. 

W.Va,—^McClaren v. Anderson, 168 S. 

B. 379, 110 W.Va. 380. 

60 C.J. p 715 note 99, p 719 note 15, p 
819 note 34. 

Fraud on payor 

Person paying debt at request of 
debtor under circumstances which 
would operate as a fraud on him if 
security for debt were discharged 
by his payment may be subrogated to 
security as against debtor.—^Ramey 
V. Cage, Tex.Civ.App., 90 S.W.2d 626. 

One payiug debt at request of cred¬ 
itor is a volunteer.—^In re Dickson’s 
Estate, 45 N.B.2d 558, 316 IlLApp. 699. 

Tenaucy by entirety; request by hus- 
band 

The Home Owners’ Loan Corpora¬ 
tion which, in good faith, liquidated 
an existing valid vendor’s lien on 
realty held by husband and wife by 
entirety, at instance of husband and 
at a time when wife was insane, was 
not a mere volunteer and was subro¬ 
gated to the rights of vendor, and, 
subject to wife’s right to redeem, 
could foreclose the lien against the 
wife who subsequently was declared 


to be sane.—Cooper v. Home Owners* 
Loan Corp., 126 S.W.2d 112, 197 Ark. 
839. 

Beqnest by beneflciary of poUcy 

A wife, paying premiums which be- 
came due on life policy after disap- 
pearance of Insured husband until 
discovery of his body at request of 
insured’s mother who was named 
beneflciary and on mother’s repre- 
sentation that proceeds of policy 
would be the wife’s, was thereby not 
subrogated to mother’s right to pro¬ 
ceeds of policy.—Cook v. Cook, 174 
P.2d 434, 110 Utah 406. 

Manifestatiou of luteut to Iceep lieu 
allve 

A person who pays a debt at the 
instance of the debtor is not a volun¬ 
teer and, if such person at time of 
payment manifests an intention to 
keep the prior lien alive for his pro- 
tection, he will be deemed in equity 
a purchaser of the encumbrance.— 
Cooper v. Home Owners’ Loan Corp., 
126 S.W.2d 112, 197 Ark. 839. 

41. Ark.—Corpus Juris quoted In 
Gosnell v. Garner, 132 S.W.2d 187, 
189, 198 Ark. 989. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chicago, 197 S.E. 122, 213 N.C. 
563. 

60 C.J. p 719 note 16. 

42. Ark.—Corpus Juris quoted in 
Gosnell v. Garner, 132 'S.W.2d 187, 
189, 198 Ark. 989. 

N.C.—Boney v. Central Mut. Ins. Co. 
of Chicago, 197 S.E. 122, 213 N.C. 
563. 

60 C.J. p 719 note 17, p 807 note 81. 

43. lowa.—Wragg v. Wragg, 226 N. 
W. 99, 208 lowa 939, 64 A.L.R. 1292. 

N.J.—^New Jersey Midland R. Co. v. 
Wortendyke, 27 N.J.Eq. 668. 

44. lowa.—Wragg v. Wragg, 226 N. 
W. 99, 208 lowa 939, 64 A.L.R. 1292. 

60 C.J. p 719 note 19. 

46. W.Va.—Crumlish v. Central Imp. 
Co., 18 S.E. 466, 38 W.Va. 390, 46 
Am.S.R. 872, 23 L.R.A. 120. 
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Mistahe as io necessity of payinent. Payments 
made in ignorance of the real state of facts can- 
not be said to be voluntary.46 So, a person who has 
paid a debt under a colorable obligation to do so, 
that he may protect his own claim, or under an 
honest belief that he is bound,^'^ or who mistakenly 
but in good faith believes that he has an interest 
in property, to protect which he discharges a lien^S 
will be subrogated to the claim he has paid. How- 
ever, it has been held that a mere mistake as to the 


identity o£ the prope*ty with which he is dealing 
is not sufficient to prevent one discharging a lien 
from being considered a mere volunteer.'*^ 

§ 10. Pa3niient of Debt; Partial Subrogation 

Ordinarily the debt must be paid in full before sub¬ 
rogation will be allowed; partial or pro tanto subrogation 
is allowed where the debt is paid in full, but not irntEI 
full payment uniess the creditor consents thereto. 

Ordinarily before subrogation can be enforced 
the debt must be paid.^O According to the decisions 


46 . Md.— Corpus Juris cited in Ha- 
gan V. Kelly, 24 A.2d 289, 295, 180 
Md. 324. 

N.C. —Corpus Juris cited in Boney v. 
Central Mut. Ins. Co. of Chlcago, 
197 S.E. 122, 126, 213 N.C. 663. 

Tex. —Corpus Juris OLUOted In Lusk v. 
Palmer, Clv.App., 114 S.W.2d 677, 
680. 

60 C.J. p 719 note 22. 1 

47 . Ala.—Carter v. Carter, 38 So.2d I 
557, 261 Ala. 598. 

Ariz.—^Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. I 

Md.— Corpus Juris cited in Ragan ! 
V. Kelly, 24 A.2d 289, 296, 180 Md. 
324. 

Tex. —Corpus Juris g.uoted in Lusk v. 
Palmer, Civ.App., 114 S.W.2d 677, 
680. 

Wis.—Schuetz v. iSchuetz, 296 N.W. 

70, 237 Wls. 1. 

60 C.J. p 719 note 23. 

PuTslic ofdcer in anned forces 

Commonwealth’s attorney, paylng a 
lawyer out of such attorney's private 
funds to perform his duties durlng 
his absence in army, under mistaken 
belief that he had legal authority 
to do so and would continue to re- 
ceive emoluments of office, was en- 
titled by subrogation to recover from 
Commonwealth all sums to which 
such lawyer was entitled as pro 
tempore Commonwealth’s attorney 
under appointment by Circuit judge. 
—Whitworth v. Miller, 193 S.W.2d 
470, 302 Ky. 24. 

48 . Ala.—Carter v. Carter, 38 So.2d 
657, 261 Ala. 598. 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Cal.—Steln v. Simpson, 230 P.2d 816, 
37 Cal.2d 79. 

N.C.—^Boney v. Central Mut. Ins. Co. 
of Chicago, 197 S.E. 122, 213 N.C. 
563. 

Ohio.—^In re Outhwaite*s Estate, 
Prob., 94 N.E.2d 122, affirmed, App., 
94 N.E.2d 69, 

Pa.—In re Becker's Estate, 43 Pa. 

Dist. & Co. 132, 68 Montg.Co. 95. 
Tex.—Coke v. Bargaimes, Civ.App., 
116 S.W.2d 904, error dismissed— 
Corpus Juris quoted in Lusk v. 


Palmer. Civ.App., 114 S.W.2d 677, 
680. 

60 C.J. p 719 note 24. 

G-ood faith; not good title 
'Subrogation does not depend on 
the validity of the title of the person 
claiming to be reimbursed, but on his 
good faith and discharge of an ob¬ 
ligation on the land to protect an in¬ 
terest which he believed himself to 
have in the property.—Tucker v. 
Holder, 226 'S.W.2d 123, 369 Mo. 1039. 

lyUstake of law 

Where a person, as a resuit of a 
mistake of law, supposes himself to 
have an interest in land, he is treat- 
ed as having such an interest for 
purposes of subrogation and as being 
within the rule entitling a person to 
subrogation where he of necessity 
acts to protect his own interest.— 
Schuetz v. Schuetz, 296 N.W. 70, 237 
Wis. 1. 

49. Mo.—^Jacobs V. Webster, 205 S. 
W. 630, 199 Mo.App. 604. 

50. U.S.—Glens Falis Indem. Co. v. 
Atlantic Bldg. Corp., C.A.S.C., 199 
F.2d 60—^American Surety Co. v. 
Bank of California, C.C.A.Or., 133 
F.2d 160—Federal Ins. Co. v. Tam- 
iami Trail Tours, C.C.A.Fla., 117 
F.2d 794. 

Ala.—Corpus Juris dted lu Strlckland 
V. Carroll, 164 So. 109, 110, 228 Ala. 
498—Pickens County v. Johnson, 
149 So. 262, 227 Ala, 190, followed 
in Montgomery v. Johnson, 149 So. 
267, 227 Ala. 196. 

Ark,—Pidelity & Deposit Co. of Mary- 
land V. Cowan, 41 S.W.2d 748, 184 
Ark. 76. 

Ind.—Fast v. State, 107 N.E. 466, 182 
Ind. 606. 

Kan.—In re Concordia Mercantile 
Co.. 244 P.2d 1175, 173 Kan. 166. 
Mich.—^Associated Truck Lines v. 
Employers’ Fire Ins. Co. of Boston, 
Mass., 266 N.W. 780, 276 Mich. 74. 
Minn.—Corpus juris cited iu Ander- 
son V. State Bank, 264 N.W. 459, 
461, 191 Minn. 404. 

Mo.—State ex rei. and to Use of Mls- 
souri Pac. R. Co. v. Haid, 59 S.W.2d 
690, 332 Mo. 616. 

Neb.—^Wightman v. City of Wayne, 
28 N.W.2d 575, 148 Neb. 700. 


N.T.—Globe Indemnity Co. v. Atlan¬ 
tic Lighterage Corporation, 278 N. 
T.S. 212, 244 App.Div. 97, affirmed 
2 N.E.2d 640, 271 N.T. 234. 

N.C.—Miller v. Potter, 186 SE. 360. 
210 N.C. 268. 

Ohio.—^Harshman v. Harshman, App.. 
42 N.E.2d 447. 

Okl.—Berger v. City of Vinita, 40 P. 
2d 1, 170 Okl. 214. 

S.C.—^Watson v. Fowler, 163 S.E. 640, 
165 S.C. 288. 

Tenn.—Third Nat. Bank in Nashville 
V. Carver, 218 S.W.2d 66. 31 Tenn. 
App. 520. 

Tex.—American Employers' Ins. Co. 

V. Dallas Joint Stock Land Bank, 
Civ.App., 170 S.'W.2d 546, error re- 
fused—Corpus Juris cited lu Cald- 
eron v. Gonzales, Civ.App., 158 S. 

W. 2d 349, 350. 

Vt.—^Iby V. Wrisley, 158 A. 67, 104 
Vt. 148. 

Wash.—Goodwin v. American Surety 
Co. of New York, 68 P.2d 619, 190- 
Wash. 457. 

Wis.—^Riley v. State Bank of De Pere, 
269 N.W. 722, 223 Wis. 16. 

60 C.J. p 720 note 27. 

Necessity for payment in order to 
entitle a surety to subrogation see 
infra § 48. 

Surreuder of property 

Remote assignee of conditional sale 
contract covering furniture, who had 
notice of provision of lease to con¬ 
ditional seller awarding lessor lien on 
furniture, and who rellnquished fur¬ 
niture to lessor foreclosing lessor’s 
lien, could not recover from condi¬ 
tional seller who was secondarily 
liable for rent under equitable subro¬ 
gation theory amount for which les¬ 
sor took furniture as settlement for 
rent.—Spokane Sec. Finance Corpo¬ 
ration V. Titus, 16 P.2d 1063, 170 
W'’ash. 508. 

£ien 

In action on building contract 
wherein defendaiits fiied a cross pe- 
tition allegmg that lumber company 
had fiied lien against property for 
materials furnished to plaintift, de- 
fendants were not entitled to judg- 
ment on the cross petition where 
they had not paid the lien.—^Dusi v. 
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on the question, the debt must be paid in full,5i 
at least in so far as the rights of the principal credi¬ 
tor are concenied.52 Liability to pay53 or a condi- 
tional tender of payment^^ is not sufficient It is 
not necessary that payment be in money; anything 
accepted by the creditor is sufficient, provided it is 
actually accepted.^S However, where the special 
circumstances of the case demand it, equity has 
allowed subrogation in cases where a liability oniy, 
and not payment, was shown.^^ 

Partial subrogation. Although subrogation may 


be granted pro tanto under some circumstances,5? 
the doctrine contemplates full substitution.®^ Ordi- 
narily partial subrogation will not be allowed where 
the debt has not been paid in full;59 and, until the 
whole debt is paid, there can be no interference 
with the creditores rights or securities which might, 
even by bare possibility, prejudice him in the col- 
lection of the residue of his claim,®0 since a right 
of subrogation is against the debtor rather than 
against the creditor.®^ Accordingly, a person who 
pays only one of two or more debts,®^ or who pays 


Albanese, 57 NE.2d 802, 74 Ohio App. 
136. 

51> U.S.—Andrews v. St. Louis Joint 
Stock Land Bank of St. Louis, C.C. 
A.Mo., 127 F.2d 799—Corpus Juris 
cited ia Standard Surety & Casual- 
ty Co. V. Standard Accident Ins. 
Co., C.C.A.MO., 104 F.2d 492, 497, 
certiorari denied 60 S.Ct. 129, 308 U. 
S. 598, 84 L.Ed. 500, rehearing de¬ 
nied 60 S.Ot. 259. 308 U.S. 638, 84 L. 
Ed. 530—^National Surety Corp. v. 
Cherokee County Bank, Centre, D.C. 
Ala., 57 P.Supp. 370. 

Ind.—Springer v. Foster, 60 N.E. 720, 
27 Ind.App. 15, 

Kan.—In re Concordia Mercantile 
Co., 244 P.2d 1175, 173 Kan. 155. 
Mich.—Oakland County v. Central 
West Casualty Co.. 254 N.W. 158, 
266 Mich. 438, reheard 255 N.W. 
733, 268 Mich. 117. 

Mont.—^Hardware Mut. Casualty Co. 
V. Butler, 148 P.2d 563, 116 Mont. 
73. 

N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co,, 22 A.2d 246, 130 
N.J.Eq. 254. 

N.M.—George R. Sasser & Co. v. 
Chuck Wagon System, 172 P.2d 818, 
50 N.M. 136. 

N.Y.—^American Surety Co. of New 
York V. Gerold, 7 N.Y.S.2d 447, 255 
App.Div. 285, reargument denied 8 
N.Y.S.2d 662, 255 App.Div. 960. 
Ohio.—^Harshman v. Harshman, App., 
42 N.E.2d 447. 

Pa.—Northampton Nat. Bank of 
Easton v. Holland, 190 A. 483, 126 
Pa.Super. 697—^Plrst Nat. Bank v. 
Newark Flre Ins. Co., 180 A. 163, 
118 Pa.Super. 682—Thomas v. Mon- 
roe County, 62 Pa.Dist. & Co. 21, 
6 Monroe L.R, 121. 

Tex.—Small v. Brooks, Clv.App., 163 
S.W.2d 236, error refused—New 
York Casualty Co. v. State, Civ. 
App., 161 S.W.2d 160, afflrmed 169 
S.W.2d 158, 140 Tex. 549—Ricketts 
V. Alllance Life Ins. Co., Civ.App., 
135 S.W.2d 726, error dismissed, 
judgment correct—^Fidelity & De- 
posit Co. of Maryland v. Farmers & 
Merchants Nat. Bank of Nocona, 
Clv.App., 121 S.W.2d 603, error dis¬ 


missed—^Ramey v. Cage, Civ.App., 
90 S.W.2d 626. 

Va.—Obici v. Furcron, 168 S.E. 340, 
160 Va. 351, 91 A.L.R. 848. 
W.Va.—Price v. Lovlns, 187 S.E. 318, 
117 W.Va. 624. 

60 C.J. p 720 note 28. 

52, Ark.—Jones v. Harris, 117 S.W. 
1077, 90 Ark. 51. 

Fla.—Fowler v. Lee. 143 So. 613, 106 
Fla. 712—Whyel v. Smith, 134 So. 
652, 101 Fla. 971. 

Pa.—^Stofllett V. Kress, 21 A.2d 31, 
342 Pa. 332—Gildner v. First Nat. 
Bank & Trust Co. of Bethlehem, 
19 A.2d 910, 342 Pa. 145. 

53. La.—Motors Securities Co. v. 
Aetna Ins. Co. of Hartford, Conn., 
App., 17 So.2d 316. 

Pa.—^Bryan v. Home Ins. Co. of New 
York, 187 A. 924, 124 Pa.Super. 85. 
Tenn.—Third Nat, Bank in Nash ville 
j V. Carver, 218 S.W.2d 66, 31 Tenn. 

I App. 520. 

Wis.—In re Liquidation of Anchor 
State Bank of West Milwaukee, 291 
N.W. 329, 234 Wis. 261. 

60 C.J. p 720 note 30. 

Judgment 

Where defendant, who was alleg- 
edly only accommodation maker on 
note, admitted execution of the note 
but made no offer to pay it durlng 
pendency of suit on it or at any time, 
he had no right to have judgment on 
note include adjudication of rights of 
subrogation against comaker which 
could be accorded him only after note 
in question had been paid.-Haley v. 
Brewer, Ark., 248 S.W.2d 890. 

64. Pa.—^Forest Oil Co.'s Appeals, 12 
A. 442, 118 Pa. 138, 4 Am.S.R. 584. 
60 C.J. p 720 note 31. 

55. Kan.— Corpus Juris quoted in 
Jones V. Jones, 146 P.2d 406, 407, 
158 Kan. 196. 

60 C.J. p 720 note 32. 

56. Kan.— Corpus Juris quoted in 
Jones V. Jones, 146 P.2d 406, 407, 
158 Kan. 196. 

60 C.J. p 721 note 33. 


57. lowa.—^Black v. Chicago Great 
Western R. Co., 174 N.W. 774, 187 
lowa 904. 

58. N.Y.-U. S. Fidellty & Guaranty 
Co. V. Borough Bank of Brooklyn, 
146 N.Y.-S. 870, 161 App.Div. 479, 
afflrmed 107 N.E. 1086, 213 N.Y. 628. 

59. Mont.—^American Surety Co. of 
New York v. Clarke, 20 P.2d 831, 94 
Mont. 1. 

N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co., 22 A.2d 246, 130 
N.J.Eq. 254. 

N.Y.—Rogers v. Tolkov, 256 N.Y.S. 

I 415, 235 App.Div. 798. 

Ohio.—^Harshman v. Harshman, App., 
42 N.E.2d 447. 

Pa.—Sheaffer v. Baeringer, 29 A.2d 
697, 346 Pa. 32. 

Tex.—Small v. Brooks, Civ.App., 163 
S.W.2d 236, error refused. 

Vt.—Iby V. Wrisley, 158 A. 67, 104 
Vt. 148. 

Wis.—Strelltz v. First Wisconsin 
Nat. Bank of Milwaukee, 264 N.W. 
649, 220 Wis. 443. 

60 C.J. p 721 note 36. 

60. U.S.—Southern Surety Co. v. 
Braley, C.C.A.Mo., 64 F.2d 893— 
National Surety Corp. v. Cherokee 
County Bank, Centre, D.C.Ala., 67 
P.Supp. 370. 

Fla.-Whyel v. Smith, 134 So. 552, 101 
Fla. 971. 

Miss.—U. S. Pidelity & Guaranty Co. 
V. Sunflower County, 12 So.2d 142, 
194 Miss. 680. 

Vt.—Iby V. Wrisley, 158 A. 67, 104 
Vt. 148. 

Va.—Obici v. Furcron, 168 S.E. 340, 
160 Va. 351. 91 A.L.R. 848. 

60 C.J. p 721 note 34. 

61. Wash.—^Jensen v. American 

Bank of Spokane, 288 P. 660, 167 
Wash. 240. 

60 C.J. p 721 note 35. 

62. Ohio.—^Andwur Mortg. Loan Co. 
v. Murbach, 69 N.E.2d 235, 74 Ohio 
App. 387. 

Pa.—Hunsberger v. Perkiomen Nat. 
Bank, 164 A 839, 108 Pa.Super. 443. 

60 C.J. p 721 note 37, 
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only some of a series of notes,is not subrogated 
to any collateral securing ali of the indebtedness 
until the entire indebtedness has been satisfied. The 
reason for the rule against subrogation on part pay- 
ment is that the creditor cannot equitably be com- 
pelled to split his securities and give up control 
of any part until he is fully satisfied.®^ It is for 
the benefit of the creditor,and he alone can ob- 
ject to subrogation under a partial payment and 
only to the extent that it would impair his preferred 
rights.6® The rule extends only as far as its rea¬ 
son goes,®*^ and is never invoked to defeat contract 
obligations in the interest of the debtor alone.®^ 

Partial or pro tanto subrogation will be allowed 
where the debt has been paid in full,®^ as where the 
balance of the debt has been satisfied by the prin- 
cipal,'^o or its full satisfaction has been brought 
about by two persons,''^^ or where the person claim- 
ing subrogation offers to pay any remaining unpaid 
portion of the debt.'^2 Also, if by some error or mis- 
take of calculation as to interest or costs not quite 


enough is paid to meet the whole debt, when the 
intention was to pay the whole debt, equity under 
its general power to relieve from mistake will grant 
subrogation pro tanto and one who endeavored 
but failed to ascertain the exact amount due, and 
then paid into court a sum in excess of the debt, 
interest, and costs is entitled to subrogation.*^^ 

A judgment creditor is not bound to accept his 
debt from a stranger to the judgment, and a refusal 
of such tender is not equivalent to payment, for the 
purpose of subrogation, nor will it work an equita- 
ble assignment.'^^ Partial subrogation will also be 
allowed where the creditor consents thereto or ac¬ 
quiesces therein.*^® 

The rule against partial subrogation has been held 
to apply to conventional, as well as to legal, subro- 
gation,*^*^ unless the contract otherwise provides;*^® 
but it has been held that, when the right of sub¬ 
rogation is the resuit of an express agreement with 
the creditor, a partial pa 3 mient may effect a pro tanto 


63. Fla.—^Whyel v. Smith, 134 So. 
662, 101 Fla. 971. 

Ohio.—Harshman v. Harshman, App., 
42 N.B.2d 447. 

64. U.S.—Standard Surety & Casual- 
ty Co. of New York v. Standard Ac¬ 
cident Ins. Co., C.CA..MO., 104 F.2d 
492, certiorari denied 60 S.Ct. 129, 
308 U.S. 698, 84 L.Ed. 600, rehear- 
Ing denied 60 S.Ct. 259, 308 U.S. 638. 
84 L.Ed. 630. 

60 C.J. p 721 note 38. 

65. U.S.—Borserine v. Maryland 
Casualty Co., C.C.AMo., 112 P.2d 
409— Corpus Juris auoted lu Stand¬ 
ard iSurety & Casualty Co. of New 
York V. Standard Accident Ins. Co., 
aC.A.Mo., 104 P.2d 492, 497, cer¬ 
tiorari denied 60 S.Ct. 129, 308 U.S. 
698, 84 L.Ed. 500, rehearlng denied 
60 S.Ct 269, 308 U.S. 638, 84 L.Ed. 
530. 

Fla.—^Fowler v. Lee, 143 So. 613, 106 
Fla. 712. 

Tex.— Corpus Juris cited In Sherman 
V. EI Paso Nat. Bank, Civ.App., 100 
S.W.2d 402, 409, error dismissed. 

60 C.J. p 721 note 39. 

66* U.S.— Corpus Juris dted in Hurt 
V. Read, C.C.A.Tex., 108 F.2d 282, 
283— Corpus Juris auoted In Stand¬ 
ard 'Surety & Casualty Co. of New 
York V. Standard Accident Ins. Co., 
C.C.AMo., 104 P.2d 492, 497. Cer¬ 
tiorari denied 60 S.Ct 129, 308 U.S. 
698, 84 L.Ed. 600, rehearing denied 
60 S.Ct 269. 308 U.S. 638, 84 L.Ed. 
530. 

N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co., 22 A2d 246, 130 
N.J.Ed. 254. 


N.C.—Journal Pub. Co. v. Barber, 81 
S.E. 694, 165 N.C. 478. 

67. U.S.—Corpus Jtiris dtiotsd in 
Standard Surety & Casualty Co. v. 
Standard Accident Ins. Co., C.C.A. 
Mo., 104 P.2d 492, 497, certiorari 
denied 60 S.Ct 129, 308 U.S. 598, 84 
L.Ed. 600, rehearing denied 60 S.Ct. 
259, 308 U.S. 638, 84 L.Ed. 530. 

Ark.—Schoonover v. Allen, 40 Ark. 
132. 

68. U.S.—Corpus Juris quoted in 
'Standard Surety & Casualty Co. v. 
Standard Accident Ins. Co., C.C.A. 
Mo„ 104 P.2d 492, 497, certiorari de¬ 
nied 60 S.Ct 129, 308 U.S. 598, 84 
L.Ed. 500, rehearing denied 60 S.Ct. 
259. 308 U.S. 638, 84 L.Ed. 530. 

N.C.—Grantham v. Nunn, 121 S.E. 
662, 187 N.C. 394. 

Tex.—Sherman v. EI Paso Nat. Bank, 
Civ.App., 100 S.W.2d 402, error dis¬ 
missed. 

69. U.S.—Borserine v. Maryland 
Casualty Co., C.C.A.Mo., 112 P.2d 
409—^National Surety Corp. v. Cher- 
okee County Bank, Centre, D.C.Ala., 
67 F.Supp. 370. 

Fla—Fowler v. Lee, 143 So. 613, 106 
Fla. 712. 

La.—Comeaux v, Savoy, App., 146 So. 
725. 

N.J.—Schmid v. First Camden Nat. 
Bank & Trust Co., 22 A2d 246, 130 
N.J.Eq. 254. 

N.C.—Journal Pub. Co. v. Barber, 81 
S.E. 694, 165 N.C. 478. 

70. U.S.—National Surety Corp. v. 
Cherokee County Bank, Centre, D.C. 
Ala., 67 F.Supp. 370. 


Fla—^Fowler v. Lee. 143 So. 613, 106 
Fla 712. 

60 C.J. p 722 note 43. 

71. Ga.-—Wilkins v. Gibson, 38 S.E. 
374, 113 Ga 31, 84 Am.S.R. 204. 

72. Ala.—Corinth State Bank v. 
First Nat Bank, 117 So. 216, 217 
Ala. 632. 

Necessity and sufflciency of tender 
see § 64. 

73. Pa.—^Appeal of Sowers, 16 A 898, 
1 Mon. 49. 

74. Md.—Snook v. Munday, 64 A 77, 
96 Md. 614. 

75. Pa—^Nesblt v. Martin, 4 Pa.Co. 
95. 

76. N.J.—Schmid v. First Camden 
Nat. Bank & Trust Co., 22 A2d 246, 
130 N.J.Eq. 264. 

N.C.—Grantham v. Nunn, 121 S.E. 
662, 187 N.C. 394. 

77. Ind.—^Maryland Casualty Com- 
pany of Bal timore, Md. v. Cie ve- 
land, C. C. & St. L. Ry. Co., 144 N.E. 
774, 74 Ind.App. 272. 

N.Y.—^New Jersey Equities Co, v. 
Mandel, 36 N.Y.S.2d 601, 178 Misc. 
783. 

Conventional subrogation generally 
see supra § 4. 

78. Ind.—^Maryland Casualty Co. of 
Baltimore, Md. v. Cleveland, C. C. 
& St L. Ry. Co., 144 N.E. 774, 74 
Ind.App. 272. 

N.Y.—^New Jersey Equities Co. v. 
Mandel, 36 N.Y.'S.2d 601, 178 Miso. 
788. 
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subrogation of the creditores securities,'^® provided 
the contract is ciear, 

Effect of paymeurt with infent io extinguish debt, 
If the facts and circumstances show definitely that 
at the time of payment the right of subrogation was 
not intended to be exercised, but, on the contrary, 
that the purpose was not to keep the debt ali ve 
but to extinguish it, the right of subrogation can- 
not be held to exist^i 

§ 11. When Right to Subrogation Accrues 

The right to subrogation accrues on payment of the 
debt. 

The rights of a subrogee attach at the time the 
equities arise in his favor, ^2 which ordinarily is 
at the time he pays the debt,^^ the right to sub¬ 
rogation does not mature until the debt is paid in 
iullM 

§ 12. Assignability of Right 

The right of subrogation may be assigned. 

The right of subrogation may be assigned and 
enforced by the assignee.*® 


§ 13. Waiver or Loss of, and Estoppel to 
Assert, Right 

The right to subrogation may be waived or the sub¬ 
rogee may be estopped to assert his right thereto. 

Subrogation, being an equity springing from the 
relation between the parties, and created and en¬ 
forced for the benefit and protection of the one 
in whose favor it is originated, may be modified or 
extinguished by contract,®^ or may be waived,®'^ 
either expressly®® or by implication.89 No one may 
complain if the person entitled to subrogation 
waives his right thereto,^® except, possibly, the 
subrogee^s creditors.®^ In accordance with the rule 
as to waiver generally, waiver of the right of sub¬ 
rogation is a question of intention.®^ It must be 
by the conduct of the subrogee,^3 and his right to 
subrogation will be unaffected by the conduct of 

another.34 

In order to establish a waiver it is necessary to 
Show by ciear evidence an intentional relinquishment 
of a known right.®^ It is not necessary, however, 
that the subrogee use the word *'waive^* in releasing 
his rights,33 but it is sufficient if the understanding 
and arrangement are plainly expressed by the words 


79. Ind.—Washington Tp. Board of 
Finance v. American Surety Co. of 
New York, 183 N.R 492, 97 Ind.App. 
45. 

60 C.J. p 703 note 79. 

80- Ind.—^Washington Tp. Board of 
Finance v. American Surety Co. of 
New York, supra. 

60 C.J. p 703 note 79 [c]. 

81. U.S.—In re Lauer, D.C.N.J., 38 
F.Supp. 691. 

Okl.—Corpus Juris g.uoted in Christ- 
burgh V. Anderson, 66 P.2d 902, 906, 
179 Okl. 652. 

N.Y.—^Loomer v. Wheelwright, 3 
Sandf.Ch. 135. 

60 C.J. p 722 note 50. 

82. N.J.—Corpus Juris guoted In 
Schmld V. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 255. 130 
N.J.Eq. 264. 

N.Y.—Pacific Flre Ina. Co. v. L. A. D. 
Motors Corporation, 240 N.Y.S. 372, 
136 Misc. 594. 

83. N.J.—Corpus Juris quoted in 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 255, 130 
N.J.Eq. 254. 

N.Y.—^Pacific Pire Ins. Co. v. L. A. D. 
Motors Corporation, 240 N.Y.S. 372, 
136 Misc. 694. 

Wls.—Heller v. Shaplro, 242 N.W. 
174, 208 Wls. 310, 87 A.L.R. 1201. 


84. N.J.—Schmid v. First Camden 
Nat. Bank & Trust Co., 22 A.2d 246, 
130 N.J.Eq. 264. 

85. Ariz.—^Mosher v. Conway, 46 P. 
2d 110, 46 Arlz. 463. 

W.Va.—^McClaren v. Anderson, 168 S. 

E. 379, 110 W.Va. 380. 

60 C.J. p 722 note 53. 

Assignee of second mortgage, 

clalming subrogation to satisfled flrst 
mortgage, stood in assIgnor's shoes 
and took equitable right burdened 
with its infirmlties.—Whitson v. Met¬ 
ropolitan Life Ins. Co., 142 So. 564, 
226 Ala. 262. 

The purohaser and asslgnee of a 
note secured by trust deed was enti- 
I tled to assert whatever right of sub¬ 
rogation the assignor was entitled to 
assert.-^ack v. Wong Shee, 92 P.2d 
449, 33 Cal.App.2d 402. 

86. U.S,—Hardware Mut. Ins. Co. v. 
Dunwoody, C.A.9, 194 P.2d 666. 

Minn.—^Northern Trust Co. v. Consol¬ 
idated Elevator Co., 171 N.W. 266, 
142 Minn. 132. 4 A.L.R. 610. 

87. Cal.—Corpus Juris clted in 
Jack V. Wong Shee, 92 P.2d 449. 453, 
33 Cal.App.2d 402. 

W.Va.—Corpus Juris oited in Bus- 
kirk V. State-Planters’ Bank & 
Trust Co., 169 S.E. 738, 739, 113 W. 
Va 764. 

60 C.J. p 722 note 55. 
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88. Ala—Tyus v. De Jarnette, 26 
Ala. 280. 

N.Y.—^Hope V. Seaman, 119 N.Y.S. 
713, modified on other grounds 122 
N.Y.S. 127, 137 App.Dlv. 86, af- 
flrmed 97 N.B. 1106, 204 N.Y. 563. 

89. N.Y.—^Hope v. Seaman, supra 

90. Cal.—Raynor v. City of Areata, 
77 P.2d 1064, 11 Cal.2d 113—Loss- 
man v. City of Stockton. 44 P.2d 
397, 6 Cal.App.2d 324. 

91. Pa—^Appeal of Huston, 69 Pa 
485, overruling Harrisburg Bank v. 
German, 3 Pa. 300. 

92. N.Y.—U. S. Fidelity & Guaranty 
Co. V. Carnegie Trust Co., 146 N.Y. 
S. 804, 161 App.Div. 429, afifirmed 
107 N.E. 1087, 213 N.Y. 629. 

93. N.C.—^Hinson v. Davls, 17 S.E.2d 
348, 220 N.C. 380. 

Vt.—^Hall V. Windsor Sav. Bank, 121 
A. 682, 124 A. 593, 97 Vt. 126. 

94. Vt.—^Hall V. Windsor Sav. Bank, 
supra. 

95. Ala.—Corinth State Bank v. 
First Nat. Bank, 117 So. 216, 217 
Ala 632. 

60 C.J. p 722 note 63. 

96. Or.—^First Nat. Bank v. U. S. 
Fidelity & Guaranty Co., 271 P. 67, 
127 Or. 147. 
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used, and the rights and equities of the parties are 
clearly delineated.®'^ Any positive act done by the 
subrogee, at the time of, or subsequent to, payment, 
inconsistent with the enforcement of the right, will 
be considered as a waiver.®^ Thus a conventional 
subrogee, who accepts other and different security 
than his agreement for subrogation calls for, thereby 
loses his right to subrogation.99 Where one of two 
joint purchasers discharged the entire vendor’s lien 
on the property, but failed to claim subrogation to 
the vendor^s lien to support his right to contribu- 
tion until after the giving of a mortgage on the 
property, he has been denied subrogation as against 
the mortgagee.l The right is also lost by inex- 
cusable negligence on the part of the person assert- 
ing it;2 but the equitable lien of a subrogee to the 
rights of a pledgee is not affected by attachment 
proceedings which are dissolved without any sale;^ 
nor it has been held, is it divested by the removal 
of the goods pledged or its proceeds from the ju- 
risdiction by the pledgor^s trustee in bankruptcy^ 


Estoppel to asseri right. The ordinary doctrine 
of estoppel applies to the subrogee’s right to sub¬ 
rogation. 5 Thus, the subrogee is estopped to 
claim subrogation where he urges another person 
to buy land without disclosing to him an intention 
to assert, in any event, some claim to it, resulting 
from facts or rights then existing, and without 
notifying him of the existence of such facts or con¬ 
tingent claim.6 However, negligence in asserting 
his claim does not estop one to seek subrogation un- 
less such negligence causes injury to another or 
increases the burden of other lienholders.*^ 

§14. Operation and Effect 

The subrogee is ordinarily entitied to ali of the cred¬ 
itores rights, privileges, priorities, remedies, liens, Judg- 
ments, and mortgages, subject to such limitations and 
conditions as were binding on the creditor; but he Is 
not entitied to any greater rights than the creditor. 

Ordinarily, subrogation, legal or conventional, 
passes all the creditores rights privileges, remedies, 
liens, judgments, and mortgages.^ The subrogee is 


97. Or.—First Nat, Bank v. U. S. 
Fidelity & Guaranty Co., supra. 

98. U.S.—Union Joint Stock Land 
Bank of Detrolt, Mich„ v. Byers, 
D.CPa., 33 F.Supp. 491, 

Cal.—Jack v. Wongr Shee, 92 P.2d 449, 
33 Cal.App.2d 402. 

tnd.—Kozanjieff v. Petroff, 19 N.E.2d 
563, 215 Ind. 286, 122 A.L.R. 479. 

Kan.—^Davidson v. McKown, 139 P.2d 
421, 167 Kan. 217. 

60 C.J. p 723 note 66. 

99. U.S.—^In re Rogers Palace Laun- 
dry Co., C.C.A.I11., 275 F. 829. 

1. Ky.—Gilliam v. Cassady, 161 S.W. 
2d 916, 290 Ky. 477. 

2. lowa.—Webber v. Frye, 202 N.W. 
1, 199 lowa 448. 

3. U.S.—In re Plantations Co., D.C. 
Pa., 270 F. 273. 

4. U.S.—In re Plantations Co., su¬ 
pra. 

5. Vt. — Hali V. Windsor Sav. Bank, 
121 A. 582, 124 A. 593, 97 Vt. 125. 

60 C.J. p 723 note 70. 

6^ Ky.—Kleiser v. Scott, 6 Dana 137. 

7. N.D.—^Farmers* State Bank of 
Richardton v. Stieg, 219 N.W. 776, 
56 N.D. 851. 

8. Ala.—Crutchfleld v. Johnson & 
Latimer, 8 So.2d 412, 243 Ala. 73. 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz, 463. 

Del.—Oli vere v, Taylor, 65 A.2d 723, 
31 Del.Ch. 53. 

Fla.—Cuesta, Rey & Co. v, Newson, 
136 So 551, 102 Fla. 853. 


Ky.—^Federal Deposit Ins. Corp. v. 
Wilhoit. 180 S.W.2d 72, 297 Ky. 
339. 

La.—Decuir v. Carnes, 138 So. 103, 
173 La. 563. 

Miss.—U. S. Fidelity & Guaranty Co. 
V. State, for Use of Merchants 
Bank & Trust Co., 188 So. 911, 186 
Miss. 1. 

Mo.—In re Jamison’s Bstate, 202 S.W. 
2d 879. 

N.H.—^McCullough V. John B. Vorick 
Co., 10 A.2d 246, 90 N.H. 409. 

N.J.—Camden County Welfare Board 
V. Federal Deposit Ins. Corp., 62 
A,2d 416, 1 N.J.Super. 532. 

Ohio.—Inter Ins. Exchange of the 
Chicago Motor Club v. Wagstaff, 69 
N.E.2d 373, 144 Ohio St. 457. 

Or.—^National Fire Ins. Co. v. Mogan, 
206 P.2d 963, 186 Or. 286. 

Pa.—Commonwealth v. American 
Surety Co. of New York, 172 A. 844, 
315 Pa. 428—Trilling v. Cramer, 
Com.Pl., 49 Dauph.Co. 276. 
Phillppine.—^Azarraga v. Rodriguez, 9 
Philippine 637—^Palma v, Caftl- 
zares, 1 Philippine 602. 

Ysu —^Loughran v. Kincheloe, 168 S.E. 
362, 160 Va. 292. 

W.Va.—Central Trust Co. v. Bank of 
Mullens, 160 S.E.2d 221, 107 W.Va. 
679. 

60 C.J. p 723 note 76. 

Subrogation to collateral securing 
other debts see supra § 10. 

NomuiBigiLable lien 

A third person who discharges a 
carrier’s lien is not entitied to subro¬ 
gation thereto, since a carrier*s lien 
is not asslgnable.—^Whaley Lumber 


Co. V. Reliance Brick Co., Tex.Civ. 
App., 2 S.W.2d 911. 

Creditor oaanot dictate terms of 
resulting legal subrogation to favor 
other inferior creditors or himself.— 
Decuir v. Carnes, 138 So. 103, 173 
La. 563. 

Sovereign rights 

Subrogated rights may rise as high 
as, except where sovereign rights of 
state are involved, but no higher 
than, their source.—^Fell v. Johnston, 
36 A.2d 227, 154 Pa.Super. 470. 

Statutory lien of TTUlted States 

(1) The statutory lien of the Unit¬ 
ed States against the assets of a bank 
which fails to pay a check certified by 
it has been held not to pass by sub¬ 
rogation to the one for whose debt 
the check was tendered on his paying 
the debt.—Harry Bierschenk Co. v. 
Goess, D.C.N.Y., 12 F.Supp. 296. 

(2) However, where taxpayer paid 
internal revenue taxes by certified 
check, but before check was present- 
ed for payment bank became insol- 
vent and taxpayer was agaln com- 
pelled to pay taxes, taxpayer was 
held subrogated to statutory right 
and lien of United States and, there- 
fore, was entitied to preferred claim 
against assets of insolvent bank for 
amount of check.—Cuesta, Rey & Co. 
V. Newson, 136 So. 651, 102. Flo. 853. 

“Subrogation” Is not restrioted to 
rights against Principal debtor, but 
extends to all the remedies which 
creditor had against the Principal and 
others liable for the debt.—Home Ins. 
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entitled to the same priority in the payment of the 
claim as the creditor would have.^ While assign- 
ment and subrogation have been distinguished, as 
discussed in Assignments § 2 b (12), it is generally 
held that subrogation operates as an equitable as- 
signment,io and an actual assignment is not neces- 
sary.^^ Equity treats the debt,^^ or mort- 

gage^^ which has been paid and extinguished as 


stili subsisting for the benefit of the person entitled 
to subrogation. 

A person entitled to subrogation must work 
through the creditor whose rights he claims.15 He 
stands in the shoes of the creditor and is entitled 
to the benefit of all the remedies of the creditor and 
may use all the means which the creditor could em- 
ploy to enforce paymenti^ However, he can en- 


Co. V. Bishop, 34 A.2d 22, 140 Me. 
72. 

Fartnerslilp 

Individual paying general creditors 
of partnership was subrogated to 
rigrhts of general creditors whose 
claims he pald, and he had right to 
protect his interest In partnership 
property against any attempt of gov- 
ernment to sequester partnership 
property for payment of income tax 
due from partners individually.—^Ad- 
ler v. Nicholas, C.C.A.C 0 I 0 ., 166 P.2d 
674. 

9. La.—Shaw v. Wells, App., 17 So. 
2d 387—A. Baldwin & Go. v. Le 
Liong, App., 143 So. 723. 

Or.—National Fire Ins. Co. v. Mogan, 
206 P.2d 963, 186 Or. 286. 

Pa.— Feli V. Johnston, 36 A.2d 227, 
154 Pa.-Super. 470. 

Tex.—Calderon v. Gonzales, Civ.App., 
168 S.W.2d 349. 

W.Va.—Central Trust Co. v. Bank of 
Mullens, 160 S.B.2d 221, 107 W.Va. 
679. 

Fersonal right to priority 
Where one person discharges an 
obllgation owed hy another to a third 
person under such circumstances 
that he is entitled to subrogation, and 
third person has a claim entitllng him 
to preference over claims of other 
creditors, one dlscharging the obllga¬ 
tion is entitled to a slmilar prefer¬ 
ence, except where right of creditor 
to priority was merely personal to 
him.—Western Casualty & Surety Co. 
V. Meyer, 192 S.W.2d 888, 301 Ky. 
487, 164 A.L.R. 769. 

Subrogation to seonre oontrlbutlon 
In judgment creditor*s action to 
subject to satisfaction of Judgment 
land owned Jointly by Judgment debt- 
or and his elder brother, who had pald 
taxes and Interest on mortgage there- 
on, trial court properly decreed older 
brother*s lien for taxes and interest 
superior to lien of plalntifTs Judg¬ 
ment.—^Fender v. Reed, 12 N.W.2d 98, 
143 Neb. 911. 

10. XJ.S.—Stowers v, Wheat, C.C.A. 
Fla, 78 F.2d 25. 

Ky.—Hili V. Hoover, 166 S.W.2d 460, 
292 Ky. 548. 

60 C.J. p 789 notes 99, 1-8. 

IglLen right to subrogation azises, 
•quity makes assignment and right 


does not then depend on, and is not 
affected by, wlllingness or unwilling- 
ness of creditor to transfer security. 
—Crawford State Bank v. McEwen, 
272 N.W. 226, 132 Neb. 399. 

Aw assignment is a form of subro¬ 
gation, and, hence, when by virtue of 
subrogation one is entitled to substi- 
tution in the place of one entitled to 
sue, neither a wrltten nor an oral 
contract is necessary to effect trans¬ 
fer of such right, and formal writ- 
ten assignment of claims adds noth- 
ing to enforceability of cause of ac¬ 
tion by assignee.—^Meyers v. Bank of 
America Nat. Trust & Savings Ass’n, 
77 P.2d 1084, 11 Caa.2d 92. 

11. La.—Comeaux v. Savoy, App., 
146 So. 726. 

N-eb.—Crawford 'State Bank v. Mc¬ 
Ewen, 272 N.W. 226. 132 Neb. 399. 
60 C.J. p 723 note 77. 

IhipUed assignment 

Right of subrogation does not nec- 
essarily depend on express assign¬ 
ment of cause of action, but facts 
must support Implied assignment in 
toto of a legally asslgnable cause of 
action.—Subscribens at Casualty Re¬ 
ciproca! BXchange, by Dodson v. Kan- 
sas City Public Service Co., 91 S.W. 
2d 227, 230 Mo.App. 468. 

12« Del.—^Eastern States Petroleum 
Co. V. Universa! Oil Products Co., 
44 A.2d 11, 28 Del.Ch. 366. 

13. Tex.—^Harrison v. First Nat. 
Bank, Com.App., 238 S.W. 209. 

60 C.J, p 789 note 5. 

14. Ohio.—Joyce v. Dauntz, 46 N.E. 
900, 55 Ohio St. 538. 

60 C.J. p 789 note 6. 

15. Ala.—Corpus 3Uris cited in 
Crutchfleld v. Johnson & Latlmer, 
8 So.2d 412, 414, 243 Ala 73. 

Tex.—San Antonio Cattle Loan Co. v. 
Blalack & Son, Civ.App., 256 S.W. 
974, afflrmed, Com.App., 267 S.W. 
474. 

16. U.S.—Stowers v. Wheat, C.C.A. 
Fla, 78 F.2d 26—^Maryland Cas. Co. 
V. Independent Metai Products Co., 
D.C.Neb., 99 F.Supp. 862—Corpus 
Juris oited in Eagle Star Ins. Co. v. 
Bean, D.C.Wash., 34 F.Supp. 300, 
301, afflrmed, C.C.A,, 134 F.2d 765. 

Ala—Corpus Juris cited in Crutch¬ 


fleld V. Johnson & Latimer, 8 So.2d 
412, 414, 243 Ala. 73. 

Ga—Bickerstaff v. Eliis, 61 S.E.2d 
821. 204 Ga 734. 

111.—Freeman v. Equitable Life As- 
sur. Soc. of U. S., 26 N.E.2d 714, 304 
I11.APP. 517. 

Ky.—^Federal Deposit Ins. Corp. v. 

Wilhoit, 180 •S.W.2d 72, 297 Ky. 339. 
La—^Decuir v. Carnes, 138 So. 103, 
173 La. 563. 

Ohio.—Inter Ins. Exchange of the 
Chicago Motor Club v. Wagstaff, 59 
N.E.2d 373. 

Pa.—Feli v. Johnston, 36 A.2d 227, 
164 Pa.Super. 470. 

Tex.—^Navarro Oil Co. v. Cross, Civ. 
App., 190 S.W.2d 413, reversed on 
other grounds 200 S.W.2d 616, 145 
Tex. 662. 

60 C.J. P 723 note 79. 

AB if payment not made 

One who rests on subrogation 
stands in the place of one whose 
claim he has paid, as if the payment 
giving rise to the subrogation had not 
been made, and he cannot Jump back 
and forth in time and present him- 
self at once as the unpaid claimant 
and again, under the conditions as 
they have changed because payment 
was made.—U. S. v. Munsey Trust 
Co. of Washington, D. C., Ct.Cl., 67 S. 
Ct. 1599, 332 U.S. 234, 91 L.Ed. 2022. 

Laws applicable to creditor 
La—International Paper Co. v. Ar- 
kansas & L. M. Ry. Co., App., 35 So. 
2d 769. 

17. Ala.— Corpus Juris dted in 
Crutchfleld v. Johnson & Latimer, 8 
So.2d 412, 414, 243 Ala. 73. 

111.—^BYeeman v. Equitable Life As- 
sur. Soc. of U. S., 26 N.E.2d 714, 
304 Ill.A.pp. 617. 

Ky.—^Federal Deposit Ins. Corp. v. 

Wilhoit, 180 S.W.2d 72, 297 Ky. 339. 
Miss.—^Robert G. Bruce Co. v. Spears, 
187 So. 766, 187 Miss. 405. 

N.J.—Camden County Welfare Board 
v. Federal Deposit Ins. Corp., 62 
A.2d 416, 1 N.J.Super. 632. 

Okl.—Smlth V. Southwestern Engrav- 
ing Co. of Oklahoma, 11 P.2d 921, 
167 Okl. 211. 

60 C.J. p 723 note 80. 

Ezemptlon from statute of limita- 
tlons 

Where Street improvement district 
brought foreclosure proceedings for 
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force oniy such rights as the creditor could en- 
force,^^ and must exercise such rights under the 
same conditions and limitations as were binding on 
the creditor and, hence, can be subrogated to 
no greater rights than the one in whose place he is 
substituted.20 I£ the latter had no rights, the sub- 
rogee can have none .21 Where a creditor is seeking 
to obtain satisfaction of his claim through subroga- 
tion to the rights of his debtor against a third per- 
son, the utmost good faith on his own part will not 
entitle him to prevail, if it appears that his debtor 
has been guilty of such fraud as to defeat his rights 
against such third person .22 


§ 14 

Subrogation will not be allowed as against inter- 
vening equities acquired in reliance on a recorded 
release of the lien with respect to which subrogation 
is sought .22 The doctrine of relation back cannot 
be used by the subrogee for the purpose of recover- 
ing money paid to persons having no notice, in 
satisfaction of just claims, prior to the maturing 
of the right to subrogation.^^ A statute protecting 
the title of creditors without notice against trusts 
implied by law or created or declared by the parties 
has been held to bar subrogation, as against a 
judgment creditor, to a lien superior to the creditores 
where the creditor had no notice of the claim to sub¬ 
rogation at the time he acquired his lien.25 On the 


delinquent district taxes and obtalned 
title and agreed to surrender of such 
title and Its lien, on execution by 
owners of land of notes secured by 
trust deed which were then sold and 
assigned by the district to plaintifC 
who furnished the money, plaintiff 
became subrogated to the rights and 
remedies of the district, including the 
right of the district to the exemp- 
tion from statutes of limitatlon.— 
Lueken v. Burch. 219 S.W.2d 235, 
214 Ark. 921. 

Attoxi].ey’a fees 

Where accommodation Indorsers of 
notes paid them, they became owners 
of the notes, with subrogation to 
holder’s rights, including the right to 
recover attorney’s fees stlpulated in 
the notes and in mortgage securlng 
such notes.—Cook v. Crow, La.App., 
194 So. 455. 

18. Ala.—Gorpns Jnxis dted in 
Crutchfleld v. Johnson & Latimer, 
8 So.2d 412, 414, 243 Ala. 73—Tur- 
ner v. Lumbermen’s Mut. Ins. Co., 
180 So. 300, 235 Ala. 632. 

Ariz.—^Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

111.—Corpns Jnrls dted in Franceschi 
V. Franceschi, 62 N.E.2d 1. 7, 326 
Ill.App. 494. 

Pa.—In re Sivak^s Estate, 58 A.2d 456, 
369 Fa. 194. 

60 C.J. p 724 note 81. 

19. Ala.—Corpus jnrls dted In 
Crutchfleld v. Johnson & Latimer, 
8 So.2d 412, 414, 243 Ala. 73, 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Ga.—Blckerstaff v. Bilis, 61 S.B.2d 
821, 204 Ga. 734. 

Md.—^Poe V. Philadelphia Casualty 
Co., 84 A. 476, 118 Md. 347. 
DlsabilltleB qnalifylng right of 
orlginal creditor remain as limita¬ 
tions on right of subrogee.—^Fell v. 
Johnston. 36 A.2d 227, 154 Pa.Super. 
470. 

Inflrmitles and set-offs 

Right asserted by subrogee is sub- 


ject to the same inflrmitles and set- 
ofCs as though its origlnal owner were 
assertlng It, and the extent to which 
subrogee'a recovery wUl be dlminish- 
ed thereby must be determmed Just 
as though orlginal owner were aa- 
serting it.—Coal Operators Cas. Co. 
V. U. S., D.C.Pa., 76 P.Supp. 681. 

20. U.S.—Beecher v. Leavenworth 
State Bank. C.A.Wash., 192 F.2d 10, 
certiorari denied 72 S.Ct. 1048, two 
cases, 343 U.S. 953, 954, 96 L.Ed. 
1354, and 73 S.Ct. 187, 344 U.'S. 886, 
97 L.Ed. — —^Fidellty & Casualty 
Co. of New York v. Hoyle, C.C.A. 
N.C., 64 F.2d 413—Maryland Cas¬ 
ualty Co. V. Lincoln Bank & Trust 
Co., D.C.Ky., 18 F.Supp. 376—Globe 
Indemnity Co. v. U. S., 84 CtCl. 
687, certiorari denied 68 S.Ct. 26, 
302 U.S. 707, 82 L.Ed. 546. 

Ala.—Corpus Joris dted In Crutch¬ 
fleld V. Johnson & Latimer, 8 So.2d 
412, 414, 243 Ala. 73. 

Ariz.—Mosher v. Conway, 46 P.2d 110, 
45 Ariz. 463. 

Cal.—Jack v. Wong Shee, 92 P.2d 449, 
33 Cal.App.2d 402. 

Conn.—Connecticut Sav. Bank of 
New Haven v. First Nat. Bank & 
Trust Co. of New Haven, 84 A.2d 
267, 138 Conn. 298—^Home Owners' 
Loan Corp. v. Sears, Roebuck & 
Co., 193 A. 769, 123 Conn. 232. 

La«—^Peart v. Rykoski, Inc., App., 195 
So. 30, a.fllrmed 197 So. 605, 195 La. 
931. 

Neb.—Gilbert v. First Nat. Bank, 
Minatare, Neb., 48 N.W.2d 401, 164 
Neb. 404. 

N.C.—^Parsons v. Leak, 167 S.E. 667, 
204 N.C. 92. 

Tex.—^Platte v. Securities Inv. Co., 
Com.App., 66 S.W.2d 661—Pugh v. 
Clark, Civ.App., 238 S.W.2d 980, er¬ 
ror refused no reversible error. 

60 C.J. p 724 note 83. 

Subrogee of unsecured debt is not 
entitled to claim a lien.—MacBryde 
V. Burnett, D.C.Md., 44 P.Supp. 833, 
affirmed, C.C.A., 132 F.2d 898. 


Subrogor not party 
A subrogee cannot improve his po- 
sition or augment his right beyond 
that of the subrogor merely because 
he sues in his own name without 
bringing in the subrogor as a party. 
—Coal Operators Casualty Co. v. U. 
S., D.C.Pa., 76 P.Supp. 681. 

21. U.S.—Maryland Casualty Co. v. 
Independent Metal Products Co., 
D.C.Neb.. 99 F.Supp. 862—Rud. 
Degermark A.-B. v. Monarch Sllk 
Co., D.C.Pa, 85 F.Supp. 686. 

Conn.—Connecticut Sav. Bank of New 
Haven v. First Nat. Bank & Trust 
Co. of New Haven, 84 A.2d 267, 138 
Conn. 298. 

N.T.—Chapin Owen Co. v. Newman, 
107 N.r.S.2d 941, 201 Misc. 1072— 
In re Wolfs Estate, 87 N.Y.S.2d 
327. 

Pa—Commonwealth to Use of Wil- 
low Highlands Co. v. Maryland 
Casualty Co., 85 A.2d 83, 369 Pa. 
300—Vogue Co. v. John C. Winston 
Co., 76 PaSuper. 168. 

60 C.J. p 724 note 84, p 787 note 94 
Ca]. 

Where oarrlex’s Uen wub lost by 
abandonment of the goods, payment 
of the freight by one secondarily lia- 
ble therefor did not entitle him to 
enforce the carrier’s lien.—^Portland 
Flouiing Mills Co. v. Portland & 
Asiatic S. S. Co., D.C.Or., 145 F. 687. 

22. U.S.—Green v. Turner, C.C.Wis., 
80 F. 41, afflrmed 86 P. 837, 30 C.C. 
A. 427. 

60 C.J. p 724 note 85. 

23. D.C.—Burgoon v. Lavezzo, 92 
P.2d 726, 68 App.D.C. 20, 113 A.L. 
R. 944. 

24. U.S.—California Bank v. U. S. 
Fidelity & Guaranty Co., C.C.A.Cal., 
129 P.2d 761—Fidelity & Deposit 
Co. V. Union State Bank, D.C.Minn., 
21 P.2d 102. 

25^ Ala—Sutley v. Dothan Oil Mill 
Co., 179 So. 819, 235 Ala 475. 
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other hand, it has been held that subrogation to a 
lien may be had as against a judgment creditor, even 
though the lien had been discharged at the time he 
filed his judgment and he had no notice of the right 
to subrogation, since there is no provision for re- 
cording a right to subrogation and a judgment lien 
is subject to outstanding equitable interests.^s 

Subrogation gives indemnity only.27 It cannot 
take place beyond the amount actually disbursed,^^ 
under legal necessity.29 Where one who, believing 
himself the owner of land, satisfied a mortgage 
thereon and transferred the land, it has been held 
that his grantee’s right of subrogation to the mort¬ 


gage is limited to the amount he paid for the land, 
and that he cannot recover the full amount of the 
mortgage or the amount paid in discharge thereof.30 
Subrogation has been limited to the right of re- 
dress existing when the right to subrogation ac- 
crued, that is, when payment was made, and the 
subrogee is not entitled to rights subsequently 
accruing.31 

Champertous deed. Where the grantor does not 
object, the grantee of a champertous deed may be 
subrogated to the grantor^s interest in the property 
or its proceeds.32 


ni. PARTIOULAR APPLICATIONS OF DOOTRINE 


A. IN GENERAL 


§15. Persons Interested in Administration 
of Estates 

As a general rule, where a person interested In an 
estate pays, or has his interest in the estate subjected 
to the payment of, a debt of the estate, he is subrogated 


to the cialm of the creditor against the estate to the 
extent to which he or his interest is not primarily liable 
for the debt. 

As a general rule, where a person interested in 
the administration of an estate^S as heir,34 


26. Tex.—Lusk v. Pajmer, Civ.App., 
114 S.W.2d 677, error dlsmlssed. 

27. Ind.—Smith v. Wells, 122 N.E. 
334, 123 N.E. 644, 72 Ind.App. 29. 

60 C.J. p 724 note 86. 

28. U.S.—Mllan v. Kausch, C.A, 
Mich., 194 F.2d 263. 

La..—Cook V. Crow, App., 194 So. 456. 
Tex.—Citizens Sav. Bank & Trust 
Co. V. Spencer, Civ.App., 105 S.W. 
2d 671, error dismlssed Citizens 
Sav. Bank & Trust Co. of St. Johns- 
bury, Vt. v. Spencer, 110 S.W.2d 
1161, 130 Tex. 384. 

60 C.J. p 724 note 87. 

SatlsfaotloxL at disconnt 

(1) Where holder surrendered note 
on payment of less than face amount, 
payor may not hold maker for more 
than the amount he paid. 

La.—Cook V. Crow, App., 194 So. 455. 
Wls.—In re Onstad's Estate, 271 N. 
W. 652, 224 Wis. 332, 109 A.L.B, 
630. 

(2) A lessor, who paid chattel 
mortgage on furniture which primed 
lessor*s lien, receiving a discount, 
and had the chattel mortgage can- 
celed rather than obtalning indorse- 
ment of note to himself, could not 
hold lessee liable for more than 
amount actually paid.—^Harris v. 
Crisler, La.App., 187 So. 91. 
AoooniLtlng for proflts dnrlng oocu- 

panoy 

Where sale to purchaser was set 
asidir and purchaser was awarded 


subrogation, he should be charged 
with excess of rents over expense of 
maintainlng property.—Lewis v. 
Creech, 176 S.W.2d 898, 296 Ky. 802. 

Payment wlth stook 
Where purchaser paid off mortgage 
with stock of a Corporation, purchas¬ 
er, on being subrogated to lien of 
flrst mortgage, was entitled to full 
value of stock which went to pay off 
mortgage, and was not relegated to 
market value of such stock.—^Hill v. 
Hurless, 4 Ohlo Supp. 1. 

Conuuission 

Insurance agent paying premlums 
less commlssions on i>olicy may re¬ 
cover full premiums, including 
amount advanced as commission. 
N.I>.—^Baker v. Fargo Bullding & 
Loan Ass’n, 252 N.W. 42, 64 N.D. 
317. 

Tex.—Ward v. Hanchett, Civ.App., 47 
S.W.2d 360, error dismlssed Hanch¬ 
ett V. Ward, Com.App., 65 S.W.2d 
268. 

29. Conn.—Smith v. Foran, 43 Conn. 
244, 21 Am.R. 647. 

60 C.J. p 724 note 88. 

30. Mo.—^Tucker v. Holder, 226 S.W. 
2d 123, 859 Mo. 1039. 

31. Ind.—Commercial Casualty Ins. 
Co. V. Board of Com'rs of Fountain 
County, 19 N.E.2d 476, 216 Ind. 440. 

State Bubmittlng to UabUlty 
Where, after one secondarlly liable 
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paid creditor, the state accepted lia- 
billty for claims such as the credi¬ 
tor's, payor could not enforce subro¬ 
gation against the state.—Commer¬ 
cial Casualty Ins. Co. v. Board of 
Com’rs of Fountsdn County, supra. 

32. Tenn.—^Toung v. XJnknown 

Heirs, etc., App., 249 S.W.2d 680. 

33. Ala.—CorpUB Jnrls olted In 
1 Carter v. Carter, 88 So.2d 657, 660, 

251 Ala. 598. 

La.—Succession of Holstun, App., 141 
So. 793. 

Md.—Corpus Juris clted In Ragan v. 

Kelly, 24 A.2d 289, 296, 180 Md. 324. 
N.C.—Corpus Juris dted in Jackson 
V. Thomas, 191 S.E. 327, 211 N.C. 
634. 

Ohlo.—^In re Outhwaite*s Estate, 
Prob., 94 N.E.2d 122, affirmed, Com. 
Pl., 94 N.E.2d 69. 

60 C.J. p 725 notes 89-92. 

Right to reimbursement for payments 
or advances on behalf of estate see 
Executors and Administrators S9 
383-389, 463. 

Subrogation of executor or adminis¬ 
trator see infra § 27. 

34. Ky.—Owensboro Banking Co. v. 
Lewis, 106 e.W.2d 1000, 269 Ky. 
277. 

La.—Succession of Holstun, App., 141 
So. 793. 

Pa.—In re Zoller’s Estate. 62 Pa.Dist. 
& Co. 328. 

60 C.J. p 726 note 89, p 787 note 96 
[13. 
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isee,35 legatee,36 or surviving spouse^^ pays, in 
order to protect his interest or benefit the estate,38 
or has his interest taken for, or applied to the 
satisfaction of,39 a debt or claim against the estate 
for which the general estate,or the interests of 
others,^^ are primarily liable either in whole^^ or 
in part,43 he will be subrogated to the rights of the 
creditor whose debt is thus paid, to the extent that 
may be necessary to reimburse him for the amount 
for which he or his interest in the estate is not 
primarily responsible but to no greater extent‘^5 
In no case can a person, claiming by way of sub- 
rogation against an estate, stand in a better position 
than the person to whose rights he claims to be 
subrogated.^® 


Ordinarily a volunteer or stranger cannot claim 
subrogation against an estate, and it has been held 
that the payment must be made by one who is 
personally liable for, or whose interest in the estate 
is chargeable with, the debt.^*^ Subrogation against 
the estate has been allowed to a widow who con- 
tracted and paid for the erection of a monument 
over the grave of her deceased husband before the 
appointment of an administrator,^® and to an heir 
who, before the estate was placed in the hands of an 
administrator, had incurred expenses in caring for 
live stock of decedent which had been given to the 
heir pursuant to a voluntary agreement of distribu- 
tion with the other heirs.49 Where a debt of insured 


35. Ohio.—In re Outhwalte's Estate, 
App., 94 N.E.2d 59. 

Tenn.—Gamble v. Fulton, 59 S.'W’.2d 
504, 166 Tenn. 66. 

60 C.J. p 725 note 90. 

36. Ala.—^Murphy v. May, 5 So.2d 
769, 242 Ala. 247. 

Pa.—In re Bodensteln*s Estate, Orph., 
58 Montg.Co. 181. 

60 C.J. p 725 note 91. 

37. Ala.—Corpus Jnrls clted ia 
Bain v. Howell, 25 So.2d 167, 169, 
247 Ala. 514. 

Kan.—Spradling v. Hawk, 1 P.2d 268, 
133 Kan. 545. 

Ky.—Owensboro Banking Co. v. Lew- 
is, 106 &.W.2d 1000, 269 Ky. 277. 
Mo.—^Krebs v. Bezler, 89 •S.W.2d 935, 
338 Mo. 365, 103 A.Lf.R. 1177. 

N.T.—Corpus Jnrls dted ia In re Van 
Hoesen*s Will, 81 N.T.S,2d 392, 395, 
192 Misc. 689. 

60 C.J. p 725 note 92. 

XlecUoa to take agalast wlU 

(1) Where decedentes husband 
elected to take against decedenfs 
will, fact that husband out of his own 
funds voluntarily paid a portion of 
two legacies did not entitle his estate 
to be subrogated to the rights of the 
legatees so as to entitle estate to 
have amount paid by husband charg- 
ed against interest of decedenfs heirs 
in her realty.—^Beck v. Beiter, 22 A.2d 
90, 146 Pa.Super. 114. 

(2) Where decedenfs husband 
elected to take against decedenfs 
will and thereafter voluntarily paid 
from his own funds direct and collat- 
eral inheritance taxes, husband*s es¬ 
tate was not entitled to have realty 
descending to decedenfs heirs charg- 
ed with amount of payment made by 
husband.—Beck v. Beiter. supra, 

Fayment held voluutary 

Where realty devised by husband 
to widow was encumbered by a mort- 
gage which secured a note and wid¬ 
ow had not signed either note or 
mortgage, act of widow in paying 


note and mortgage out of her own 
personal fund was a voluntary one, 
and neither she nor her estate could 
be subrogated to the rights of the 
mortgagee, and the estate of the 
widow could not assert a claim for 
amount of the indebtedness against 
the estate of deceased husband or any 
of his children who eventually in- 
herited the real estate on the widow's 
death.—Ratchford v. Fravel, 4 Ohio 
Supp. 284. 

Blght of reconpment 
Where property set apart to sur- 
viving wife was not subject to such 
allotment, her right to recoup from 
the estate passed to her personal rep- 
resentatives and not to those to 
whom she devised the property.— 
Spitzer v. Branning, 190 So. 616, 139 
Fla. 269, 

38. Ala.—Murphy v. May, 5 So.2d 
769, 242 Ala. 247. 

Kan.—Spradling v. Hawk, 1 P.2d 268, 
133 Kan. 645. 

Mo.—^Krebs v. Bezler, 89 S.W.2d 935, 
338 Mo. 365, 103 A.L.R. 1177. 

Tenn.—Gamble v. Fulton, 69 S.W.2d 
504, 166 Tenn. 66. 

60 C.J. p 725 note 94. 

39. Ala.—Corpus Juris clted lu 
Bain v. Howell, 25 So.2d 167, 169, 
247 Ala, 614. 

Tenn.—^Flynn v. Flynn, 1 Tenn.App. 
188. 

60 C.J. p 726 note 96. 

Right to subrogation of persons 
whose property or funds is applied 
by others to debt or encumbrance 
generally see infra § 44. 

40. Ala.—Bain v. Howell, 25 So.2d 
167, 169, 247 Ala. 514—Murphy v. 
May, 6 So.2d 769, 242 Ala. 247. 

Kan.—'Spradling v. Hawk, 1 P.2d 268, 
133 Kan. 545. 

Mo.—^Krebs v. Bezler, 89 S.W.2d 936, 
338 Mo. 366, 103 A.Li,R. 1177. 

Ohio.—^In re Outhwaite’s Estate, 
Prob., 94 N.B.2d 122, afflrmed, APP., 
94 N.E.2d 59. 


Tenn.—^Flynn v. Flynn, 1 Tenn.App. 
188. 

60 C.J. p 726 note 96. 

41. Tex.—^Kerens Nat. Bank v. 

Stockton, 94 S.W.2d 161, 127 Tex. 
326. 

60 C.J. p 726 note 97. 

42. La.—‘Succession of Holstun, 
App., 141 So. 793. 

60 C.J. p 726 note 98. 

43. Tenn.—Gamble v. Fulton, 69 S. 
W.2d 604, 166 Tenn. 66. 

60 C.J. p 726 note 99. 

44. Ala.— Corpus Juris oited in 
Carter v. Carter, 38 So.2d 657, 560, 
251 Ala. 598—Bain v. Howell, 25 
So.2d 167, 247 Ala. 614. 

Kan.—Spradling v. Hawk, 1 P.2d 268, 
133 Kan. 645. 

Tenn.—^Flynn v. Flynn, 1 Tenn.App. 
188. 

60 C.J. p 727 note 1. 

Where payor or his Interest is 
primarily Uahle for the debt paid, 
subrogation will be denied.—^Belvin’s 
Ex'r v. Belvin, 189 SE. 316, 167 Va. 
356—60 C.J. p 727 note 2 [a]. 

45. Ala.—Carter v. Carter, 38 So.2d 
667, 660, 251 Ala. 598. 

Tex.—^Kerens Nat. Bank v. Stockton, 
94 .S.W.2d 161, 127 Tex. 326. 

60 C.J. p 727 note 2. 

Extent of right to subrogation gen¬ 
erally see supra § 14. 

46- Mass.—^Hayes v. GUI, 115 N.E. 
492, 226 Mass. 388. 

60 C.J. p 727 note 3. 

47- Fla.—Wilson v. Fridenberg, 21 
Fla. 386. 

60 C.J. p 727 note 4. 

Payment by volunteer generally see 
supra § 9. 

48. Ind.—^Pease v. Christman, 64 N. 
E. 90, 158 Ind. 642. 

49. Ind.—Chamness v. Chamness’ 
Estate, 101 N.E. 323, 53 Ind.App. 
225. 
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is paid from the proceeds of a life policy pledged 
as collateral security for the payment of the debt, 
it has been held that the beneficiary of the policy 
is subrogated to the creditores claim against the 
estate of insured,50 but it has also been held that, 
where the deceased borrowed from his insurer on 
the security of the insurance policy, the proceeds 
of the policy are the primary source for the payment 
of the debt and the beneficiary of the policy has no 
claim against the estate if insurer satisfies the debt 
out of the proceeds of the policy.^i Persons who 
have given to an executor or administrator Services 
or property which are of direct benefit to the es¬ 
tate are often subrogated to the right of the execu¬ 
tor or administrator to reimbursement from the es- 

tate.52 

In order that the person paying the claim may 
be entitled to subrogation it is not necessary to 
show affirmatively that there was an intention to be 
subrogated or have the money repaid by the es¬ 


tate but, if the facts and circumstances show 
definitely that at the time of payment the right of 
subrogation was not intended to be exercised, and 
could not be exercised without injustice to others, 
no such right will be held to exist®^ 

§16. Persons Liable for Loss or Injury 
Caused by Fault of Another 

As a general rule, a person who, pursuant to a legal 
liabiilty, has paid for a loss or injury resulting from 
the wrong or default of another will be subrogated to the 
rights of the creditor or injured person against the 
wrongdoer or defaulter. 

As a general rule, any person who, pursuant to a 
legal obligation to do so, has paid, even indirectly,®® 
for a loss or injury resulting from the wrong or 
default of another will be subrogated to the rights 
of the creditor or injured person against the wrong¬ 
doer or defaulter,66 persons who stand in the shoes 
of the wrongdoer,57 or others who, as to the payor, 
are primarily responsible for the wrong or default.^s 


50. N.T.—In re StafCord^a Will, 98 
N.Y.S.2d 714, afflrmed In re Staf- 
ford's Estate. 101 N.Y.S.2d 904, 278 
App.Dlv. 612. 

51. Tenn,—^Allen v. Southard, 151 S. 
W.2d 1072, 177 Tenn. 641. 

62. N.Y.—In re Crowley’s Will. 4 N. 
Y.S.2d 885, 167 Misc. 840—In re 
Wolfs Estate, 87 N.Y.S,2d 327. 
Wash.—^Jones v. Peabody, 45 P.2d 
915, 182 Wash. 148, 100 A.L,R. 64. 
Right of executor or administrator to 
credit for expenditures see Execu- 
tors and Admimstrators § 217 et 
seq. 

Equltahle Uen 

The right of a person doing work 
on estate realty at request of execu¬ 
tor successfully defending action 
against him personally on ground 
that executor had not made himself 
personally liable and that the work 
was done solely on the credit of the 
estate, to be subrogated to right of 
executor, had he paid the charges to 
be Indemnifled out of the estate as- 
sets, was an equitable lien.—^In re 
Crowley's Will. 4 N.Y.S.2d 885, 167 
Misc. 840. 

WTxvre the executor would not have 
a right of reooupmexLt from the es¬ 
tate if he paid the claim, there is no 
right of subrogation.—^Wagner v. La 
Croix' Estate, 286 N.W. 182, 289 Mich. 
126. 

53. Ind.—^N^eptune v. Eyler, 41 N.E. 
966, 16 Ind.App. 132. 

54. Tenn.—^Belcher v. Wickersham, 
9 Baxt. 111. 

60 C.J. p 728 note 9. 


65. Ark.—Hunter v. Jennings, 227 
SW.2d 946, 216 Ark. 886—Corpus 
3’urls clted in Home Ins. Co. v. 
Lack, 120 S.W.2d 355, 367, 196 Ark. 
888 . 

60 C.J. p 728 note 11. 

56. Ark.—^Hunter v. Jennings, 227 S. 
W.2d 946, 216 Ark. 886—Corpus Ju- 
rls clted in Home Ins. Co. v. Lack, 

120 S.W,2d 356, 357, 196 Ark. 888. 
Kan.—Corpus Juris cited in Fenly v. 

Revell, 228 P.2d 905, 909, 910, 170 
Kan. 706. 

Miss.—Davls Co. v. D'Lo Guaranty 
Bank, 138 So. 802, 162 Miss. 829. 
N.Y.—^Avey v. American Surety Co. 
of New York, 260 N.Y.S. 833, 146 
Misc. 228. 

Ohlo.—Myles v. Melneke, 78 N.E.2d 
917, 82 Ohlo App. 126. 

Pa.—Potoczny, to TJse of City of Phil¬ 
adelphia V. Vallejo, 85 A.2d 675, 170 
Pa. Super. 377. 

Tex.—Corpus Juris cited in Johnson 
V. Henderson, Clv.App., 132 S.W. 
2d 458, 462—Corpus Juris clted lu 
Fidelity & Deposit Co. v. Farmers 
& Merchants Nat. Bank, Civ.App., 

121 S.W.2d 603. 506. 

60 C.J. p 728 note 12. 

Subrogation of Insurers to insured’s 

rights against wrongdoer causing 
loss or injury see Insurance § 1209. 
Subrogation under workmen’s com- 
pensation laws see Workmen’s 
Compensation Acts § 992, also 71 C. 
J. p 1547 note 7 et seq. 

Statutory sanctlon 
General assembly can glve elther 
expressly or by implication, to per¬ 
sons Interested, right of acquirlng 
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by subrogation interest In claim for 
unliquldated damages arlsing out of 
tort before verdict.-^Neal v. Buffalo, 
R. & P. Ry. Co., 168 A. 305, 103 Pa. 
Super. 218. 

Aggravation of injury 

(1) Wrongdoer who has been held 
liable for injuries is subrogated to 
any right of action which injured 
person may have had against phy- 
siclans for maJpractlce.—Clark v. 
Halstead, 93 N.Y.S.2d 49, 276 App.Dlv. 
17—60 C.J. p 730 note 21 [h]. 

(2) Where tort-feasor settled with 
Injured person, whose Injury had been 
aggravated by malpractice, tort-fea- 
sor's settlement covered claim for en- 
tire injury and tort-feasor was sub¬ 
rogated to injured person’s claim for 
malpractice.-^oll v. Nugent, 262 N. 
W. 674, 214 Wls. 204—60 C.J. p 730 
note 21 [h] (2). 

(8) Primary tort-feasor* who set¬ 
tled claim would have no claim for 
contribution against the physlcian 
who treated claimant, but he would 
have a claim by way of subrogation 
to the injured person*s rights for that 
part of damages which was primari¬ 
ly due to the negllgence of the physi- 
cian.—Greene v. Waters, 49 N.W.2d 
919, 260 Wls. 40. 

57. Wash.—^Pournler v. Cornish, 133 
P. 9, 74 Wash. 176. 

60 C.J. p 728 note 13. 

58. Ga.—^Hinson v. Farmers* Bank 
of Alamo, 154 S.B. 468, 41 Ga.App. 
715. 

60 C.J. p 729 note 14. 
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Apparently this rule will not be applied to permit 
one who suffers loss under his contract with a 
third person,59 or has his contract with a third 
person remain unperformed®® because of defendanfs 
breach of an independent contract with such third 
person, to be subrogated to the latter’s rights 
against defendant. Where recovery is obtained 
against a master under the theory of respondeat 
superior for the tort or negligence of his servant, 
the master is subrogated to the rights of the in- 
jured person against the servant and, where re¬ 
covery is obtained against the owner of a motor 
vehicle for injury caused by its negligent operation, 
the owner is subrogated to the rights of the injured 
person against the operator of the vehicle.®^ Simi- 
larly, where a municipality is compelled to pay 
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compensation for an injury caused by the negligence 
of the owner of property abutting on a public Street, 
it will be subrogated to the rights of the injured 
person against the property owner.®3 It has been 
held that one who pays pursuant to an indemnity 
agreement is subrogated to the creditores rights,®^ 
at least where the agreement provides for subroga- 
tion,®® but it has also been held that an indemnitor 
discharges his own and not another^s obligation so 
that unless he has stipulated for it, he is not sub¬ 
rogated to the indemnitee’s rights against the per¬ 
son who defaulted or caused the loss.®® 

A person voluntarily satisfying the debt or de- 
fault of another can claim no right of subroga- 
tion;®7 but it is apparently sufficient if there is 


59. U.S.—Barber Asphalt Paving Co. 
V, Northern Ohio Tractlon & Llght 
Co., Ohio, 202 F. 817, 121 C.C.A. 
125. 

60 C.J. p 729 note 15. 

60. lowa.—^Howell v. Jackson, 181 
N.W. 788, .192 lowa 70. 

60 C.J. p 729 note 16. 

61. Kan.—^Fenly v, Revell, 228 P.2d 
905, 170 Kan. 705. 

Ohio.—^Losito v. Kruse, 24 N.E.2d 
705, 136 Ohio St. 183, 126 A.L.R. 
1194—Myles v. Meineke. 78 N.E.2d 
917, 82 Ohio App. 126. 

Va.—Maryland Cas. Co. v. ^tna Cas. 
& Sur. Co., 60 S.E.2d 876, 191 Va. 
225. 

62. Cal.—Holland v. Kodimer, 77 P. 
2d 843, 11 Cal.2d 40—^Broome v. 
Kern Valley Packing Co., 44 P.2d 
480, 6 Cal.App.2d 256. 

Jadgment agalxist operatop 
An automobile ownei^s right to be 
subrogated to rights of a person in¬ 
jured through negligence of operator 
of automobile is not limited to cases 
In which operator is not made a party 
defendant, but applies to any recov¬ 
ery under the statute, since owner's 
right of contribution does not rest on 
ezistence of Judgment against opera¬ 
tor in same action.—^Holland v. Kodi¬ 
mer, 77 P.2d 843, 11 Cal.2d 40— 
Broome v. Kern Valley Packing Co., 
44 P.2d 430, 6 Cal.App.2d 266. 

Owner and bailee of motor vehicle 
Subsectlon of statute making both 
ballee and driver of motor vehicle 
operators within subdivisions provid- 
Ing for Service of process on operator 
in action against owner and givlng 
owner right of subrogation to re- 
cover from operator, amount of judg¬ 
ment rendered against him on own- 
er’s liability, provides a right of sub¬ 
rogation on part of owner against 
his bailee, who has in turn let an¬ 


other person operate the automobile, 
and does not make the bailee liable 
to the injured person.—Overgard v. 
Beaverson, 20il P.2d 67, 89 Cal.App.2d 
449. 

63. Ohio.—Hillyer v. City of East 
Cleveland, 99 N.E.2d 772, 165 Ohio 
St. 552—Herron v. City of Youngs- 
town, 24 N.E.2d 708, 136 Ohio St 
190. 

64. 111.—Solliday v. John B. Cole- 
grove & Co. State Bank, 274 111.App. 
493. 

Relmbursement of indemnitor see In¬ 
demnity § 38. 

Subrogation of insurer see Insurance 
§ 1209 et seq. 

65. Mlch.—^Metropolitan Casualty 
Ins. Co. V. First Nat. Bank, 246 N. 
W. 178, 261 Mich. 450. 

66. U.S.—^Howell v. Commissioner of 
Internal Revenue, C.C.A., 69 F.2d 
447, certiorari denied Howell v. 
Helvering, 64 S.Ct 864, 292 U.S. 
654, 78 L.Ed. 1503. 

67. 111,—^Bennett v. Chandler, 64 N. 
B. 1052, 199 111. 97. 

60 C.J. p 729 note 17. 

Wages and medlcal expenses 

(1) The person paying wages and 
medical expenses of an Injured per¬ 
son is not entitled to subrogation 
or indemnlfication, in absence of con- 
tractual or statutory right. 

U.S.—Standard Oil Co. of Cal. v. U. 
S., C.C.A.Cal., 153 F.2d 968, afflrmed 
67 S.Ct 1604, 332 U.S. 301, 91 L. 
Ed. 2067. 

Tex.—^Morgan v. Woodruff, Civ.App., 
208 S.W.2d 628. 

(2) Varlous statutes were held to 
indicate that congress did not Intend 
that, for tortlous Injuries to soldler 
in time of war, the government 
should be subrogated to the soldier's 
claim for damages.—Standard Oil Co. 
of Cal. V. U. S., supra. 


(3) Hospital voluntarily treatlng 
injured person cannot by reason of 
subrogation claim any rights to pro- 
ceeds of settlement or judgment paid 
by tort-feasor.—Richard v. National 
Transp. Co., 285 N.T.S. 870, .168 Misc. 
324. 

(4) A City could not under doctrlne 
of subrogation recover from motor- 
ist for hospital expenses paid by City 
in care and treatment of motorcycle 
pollce patrolman injured in collision 
with motorist.—City of New York v. 
Barbato, 5 N.Y.S.2d 125. 

(6) Statute providlng that, where 
a patient in any state-supported hos¬ 
pital has been injured by the negli¬ 
gence of another person and has a 
right of action for recovery of com- 
pensatory damages, the hospital shall 
be subrogated to the right of action 
to the extent of reasonable charges 
for Services rendiered to patient goes 
no further than to make any state- 
supported hospital the legal subrogee 
to the right of action of a patient 
treated by it against the tort-feasor 
to the extent of reasonable charges 
for Services to the patient.—^Peart v. 
Rykoski, Inc., 197 So. 605, 195 La. 
931. 

(6) Where statute required city to 
pay flreman, injured in course of his 
employment, his regular wages dur- 
ing perlod of his Incapacity, and flre¬ 
man brought action against person 
whose negligence had allegedly re- 
sulted in injury for recovery of darn- 
ages for personal injuries, and clty 
Intervened to recover for wages paid, 
City was entitled to subrogation to 
recovery by flreman for loss of wages 
which City had had to pay under stat¬ 
ute.—^Potoczny, to Use of City of 
Philadelphia v. Vallejo, 85 A.2d 676, 
170 Pa.Super. 377. 

Oompeusatiou paid by govemineitt 

(1) Claims of government owning 
yessel sunk in collision for ajnounts 
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practical compulsion to pay, although there may be 
no striet legal obligation to do so,®^ or if, because 
of mistake, the payor believes that it is his legal 
duly to pay.69 Where the injured person does not 
have a cause of action against the wrongdoer, the 
person making compensation for the injury has 
nothing to which to be subrogated.'^® 

Subrogation will not be accorded to a person 
whose own negligence or wrong has contributed to 
the loss or injury, where there is no primary lia- 
bility or right of contribution as between him and 
the one against whom he seeks subrogation.'^i The 
mere fact, however, that the person seeking sub¬ 
rogation has incurred liability for the loss or in¬ 
jury because of the violation of some duty owing 
to the creditor or injured person will not of itself 

defeat subrogation .*^2 


§ 17. Persons Jointly or Jointly and Several- 
ly Liable for Same Debt 

It Is generally held that a Joint debtor who dls- 
charges more than his share of the common debt has a 
right to compei contribution by way of subrogation. 

While there appears to be some authority to the 
effect that a person who pays more than his equita- 
ble share of a debt for which he and one or more 
others are jointly liable as principals is not entitled 
to be subrogated to the creditores rights in order 
to compei contribution by the nonpaying debtors,'^^ 
it is generally held that a joint debtor who dis- 
charges more than his share of the common debt 
has a right to compei contribution by way of sub¬ 
rogation,since in equity a joint debtor is regarded 
as being only a surety for that portion of the debt 


psid to replace peraonal efCects of 
oMcers and seamen and that paid to 
beneflclaries of deceased seamen were 
properly dlsallowed where statute 
permitted government to require as- 
signment of claim as condltlon to 
compensation and assignment had not 
been taken.—The Steel Inventor, D.C. 
N.T.. 36 F.2d 399. 

(2) The mere fact that volunteer 
flremen injured by negligence of third 
persons received a settlement from 
third persons did not establish that 
'money so paid included any part of 
the payments made to them by town 
for injury, so as to entitle town and 
its indemnity Insurer to recover, out 
of settlement amount paid by town 
to flremen, on theory of equltable set¬ 
tlement—^Employers’ Liability Assur. 
Corp., Limited, of London, England, 
V. Daley, 67 N.T.S.2d 233, 271 App. 
Dlv. 662, afflrmed 77 N.E.2d 615, 297 
N.T. 745—^Employers’ Liability As¬ 
sur. Corp., Limited of London, Eng¬ 
land V. Daley, 68 N.T.S.2d 743, 271 
App.Div. 662, 

(3) Neither town which paid bene- 
flts under general municipal law to 
volunteer flremen Injured while per- 
forming their dutles nor its Indem¬ 
nity insurer was entitled on theory 
of equltable subrogation to recover 
indemnity from third persons who 
negligently caused Injury, since bene¬ 
fit payments constltuted compensa¬ 
tion for Work flremen did voluntari- 
ly for town.—^Employers' Liability 
Assur. Corp., Limited, of London, 
England, v. Daley, 67 N.T.S.2d 233. 
271 App.Div. 662, afflrmed 77 N.E.2d 
616, 297 N.T. 745—^Employers’ Lia¬ 
bility Assur. Corp., Limited, of Lon¬ 
don, England v. Daley, 68 N.T.S.2d 
743, 271 App.Div. 662. 

68. N.T.—^Avey v. American Surety 

Co. of New Tork, 260 N.T.S. 833. 


146 Misc. 228—^Avey v. American 
Surety Co. of New Tork, 260 N.T.S. 
828. 146 Misc. 224. 

60 C.J. p 728 note 18. 

69. N.T.—Title Guarantee & Trust 
Co. V. Haven, 139 N.T.S. 207, .164 
App.Div. 6B2, reversed 108 N.E. 819, 
214 N.T. 468. 

60 C.J. p 729 note 19. 

70. D.C.—^Woodside Manor, Inc. v. 
Rose Bros. Co., Mun.App.. 83 A2d 
325. 

71. Colo.—^W. A. Bilis, Inc., v. EUis, 
168 P.2d 649, 116 Colo. 12. 

60 C.J. p 729 note 20. 

Joint tort-feasor 

(1) Equity will not grant trespass- 
er relief against joint tort-feasor 
by way of subrogation, the rule of 
subrogation having no appllcation to 
joint tort-feasora.—■W. A Eliis, Inc., 
V. Eliis, supra. 

(2) Where bus company, as one of 
alleged Joint tort-feasors. paid the 
amount of a compromlse settlement 
for injuries sustalned by its bus pas- 
senger in collision with truck, bus 
compauy's Indemnitors became subro¬ 
gated to its rights and could main- 
tain action for contribution against 
lessee and operator of truck.—^McKay 
V. Citizens Rapid Transit Co., 69 S. 
E.2d 121, 190 Va. 851, 20 AL.R.2d 
918. 

(3) Contribution between joint 
tort-feasors see Contribution § .11. 

72. Ark.—Wllson v. White, 102 S.W. 
201, 82 Ark. 407. 

60 C.J. p 729 note 21. 

73. Ga.—^Hall v. Harris, 66 S.B. 1086, 
6 Ga.App. 822. 

60 C.J. p 730 note 23. 

Contribution among joint debtors see 
Contribution § 9. 
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74. U.S.—Corpus Juris dted In 
Hurt v. Read, C.C.A.Tex., 108 P. 
2d 282, 283—^New Tork Cas. Co. v. 
Sinclair Refining Co., C.C.A.Okl., 
108 F.2d 65. 

Ky.—Hili V. Hoover, 166 S.W.2d 460, 
292 Ky. 648. 

Md.—Blair v. Baker, 76 A.2d 129. 
Mo.—Corpus Jnrls oited in 0’Nell v. 

Vivlano, App., 105 S.W.2d 985, 990. 
Ohlo.—^Minks v. Byerly, 20 N.E.2d 
536, 60 Ohio App. 240. 

Pa.—City Nat. Bank of Wichita 
Falis, Tex., now for Use of New- 
hams, V. Atkinson, 176 A 607, 316 
Pa. 526—^Lit Bros., to Use of Kap- 
lan, V. Goodman, 18 A2d 619, 144 
Pa. Super. 43. 

Tey.—Shell Petroleum Corp. v. Tip- 
pett, Civ.App., 103 S.W’.2d 448, er¬ 
ror refused. 

60 C.J. p 730 note 24. 

Blght not dependent on statute or 
will of creditor 

The right of subrogation, based on 
the payment by one joint debtor of 
the obligation of two or more of such 
debtors, arlses independently of stat¬ 
ute, and Is not afCected by the will- 
ingness or unwillingness of the orig- 
Inal creditor to transfer the security 
to the debtor paying the obligation. 
—Hili V. Hoover, 166 S.W.2d 460, 292 
Ky. 648. 

A creditor oannot prevent snbroga- 
tlon to his rights of the joint debtor 
who pays the debt.—^Llt Bros., to Use 
of Kaplan, v. Goodman, 18 A2d 619, 
144 PaSuper. 43. 

Stockholder 

Statute providing that a stockhold¬ 
er who pays on account of his lia¬ 
bility as such is subrogated to claim 
of the creditor against the Corpora¬ 
tion is not unconstltutional as im- 
pairment of obligation of contractr 
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which should be discharged by his codebtors, and 
like a surety he is entitled to be subrogated,*^® aj. 
though this can be only to the extent that he has 
paid more than his proportionate share of the 
debt.76 If one joint debtor has assumed the obliga- 
tion of paying the entire debt, so that inter se the 
assuming debtor occupies the position of principal 
and the other debtor or debtors the position of 
sureties, a nonassuming debtor will be subrogated 
to the extent of the amount which he actually 
pays;'^'^ but, should payment be made by the one 
who is ultimately obliged to discharge the debt, 
no right of subrogation can arise in his favor, 
since such payment operates as an extinguishment 
of the debt and a discharge of ali liens held by the 
creditor for his securityj^ 

§ 18. — Joint Mortgagors and Vendees 

It Is generally held that, where two or more per¬ 
sona have mortgaged thelr property to secure the pay¬ 
ment of a debt for which they are Jointly liable, the 
'person who pays more than his proportionate share of 
the debt will be subrogated to the rlghts of the mort- 
gagee to the extent necessary to reimburse him for the 
amount for which he was not primarlly responsible. 

Although there is some authority to the con- 
trary,*^^ it is generally held that, where two or 


more persons have mortgaged their property to 
secure the pa 3 mient of a debt for which they are 
jointly liable and one mortgagor is compelled to 
pay more than his proportionate share of the debt, 
he will be subrogated to the rights of the mortgagee, 
or be given a lien on the interest of the other or 
others, to the extent necessary to reimburse him 
for the amount for which he was not primarily 
responsible,so even as against one to whom a co- 
mortgagor has transferred his interest before the 
mortgage has been satisfied where such a person 
has taken subject to the rights of the mortgagee 
and has in no way been prejudiced or misled by an 
apparent satisfaction of the mortgage.81 Where the 
land has been sold on foreclosure, and the personal 
liability of the mortgagors extinguished and satis¬ 
fied, a mortgagor who redeems from the sale can 
claim by way of subrogation only a lien on the 
interest of his comortgagor, and no personal lia¬ 
bility on the part of the latter can be asserted, 
since no such right remains in the mortgagee to 
which subrogation can be had.82 Where land is 
sold or conveyed to two or more persons jointly 
subject to a lien of the grantor or vendor to secure 
payment of the unpaid purchase price, or other con- 
sideration to be paid or furnished, a grantee or 


taking property without due process 
or as an ex post facto law. Under 
the statute the stockholder succeeds 
to the rights of the creditor against 
the Corporation to the extent of the 
amount paid by the stockholder and 
the stockholder to the extent of such 
amount is substituted for the credi¬ 
tor. A stockholder who pays credi- 
tor’s claim does not stand in the po- 
sition of a surety, since the liability 
of stockholders is entirely independ- 
ent of that of the Corporation and 
they are in no sense sureties for the 
Corporation.—McCune v. First Nat. 
Trust & Savinga Bank of Santa Bar¬ 
bara, C.C.A.Cal., 109 F.2d 887. 

Frejndice to thlrd persons 

Where father and son execute 
their Joint note to a creditor of the 
son, and without knowledge of the 
creditor it is agreed between the 
makers that the father shall pay the 
note to satisfy a debt he owes the 
son, the son whose property Is taken 
In payment by an execution issued 
under a Judgment on the note is not 
entitled to be subrogated to the 
payee’s rights as against subsequent 
lien creditors of the father.—^Foy v. 
Pulling, 63 Pa. Super. 552. 

Knshand and wlfe; statntory snbro- 
gatlon 

Primary purpose of statute requir- 
ing that property of husband be ap- 


plied flrst to satisfy joint liability of 
husband and wife, and that wif e pay¬ 
ing debt for her husband is subrogat¬ 
ed to rights of creditors whose claims 
she has satisfied, as against her hus¬ 
band, is to aid creditors who furnish 
goods and Services to a famlly.—^Lar- 
zo V, Swift & Co., 40 S.E.2d 811, 129 
W.Va. 436. 

75. Pa.—Lit Bros., to Use of Kaplan, 
V. Goodman, 18 A.2d 519, 144 Pa. 
Super. 43. 

60 C.J. p 731 note 26. 

76. U.S.—Corpxun Juris olted in 
Hurt V. Read, C.C.A.Tex., 108 F.2d 
282, 283. 

60 aj. p 731 note 26. 

Property primarily liable 
Where husband and wife as joint 
obligors executed note to pay for 
realty purchased as horne, although 
title to it was placed in wife and 
trust deed on realty was executed by 
both to secure note, executor of es- 
tate of deceased husband would not 
be entitled to be subrogated to rights 
of holder of note if he should pay 
one half of note, where it was not 
established that husband and wife 
intended that realty lien should be 
primary source from which note 
should be paid.—Commerce Union 
Bank v. Weis, 181 S.W.2d 764, 27 
Tenn.App. 433. 


77. U.S.—Bennett v. The Preferred 
Acc. Ins. Co. of N. T., C.A.Okl., 192 
F.2d 748. 

60 C.J. p 731 note 27. 

78. Tenn.—Greenlaw v. Pettlt, 11 
S.W. 367, 87 Tenn. 467. 

60 C.J. p 731 note 28. 

79. Ga.—Clark v, Warren, 55 Ga. 
575. 

60 C.J. p 731 note 30. 

80. Ala.—^Batson v. Graham, 181 So. 
260, 236 Ala. 72. 

Md.—^Heighe v. • Sale of Real Estate, 
164 A. 671, 164 Md. 259, 93 A.L.R. 

81. 

Wis.—^Hare v. Reddy, 269 N.W. 294, 
222 Wis. 508. 

60 C.J. p 731 note 31. 

Idability on. note barred by limita- 
tlons 

The fact that liability on note is 
barred by limitations does not make 
joint mortgagor a volunteer in dis- 
charging mortgage where enforce- 
ment of mortgage was not barred.— 
Hare v. Reddy, supra. 

81. Cal.—ShafCer v. McCloskey, 36 
P. 196, 101 Cal. 576. 

60 C.J. p 731 note 32. 

82. Wis.—McLaughlin v. Curts, 27 
Wis. 644. 
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vendee who pays more than his share of the pur- 
chase price will be subrogated to the vendor’s or 
grantor’s lien as against the other grantee or ven¬ 
dee,83 or persons who ptirchase from the latter with 
notice;8^ but it has been held that the paying pur- 
chaser will not be subrogated to an express vendor’s 
lien as against one who purchases the interest of 
the nonpaying purchaser, in reliance on information 
from the vendor that the debt has been paid and 
the lien discharged, and without notice of the latent 
equity in favor of the payor, even though the lien 
has not been released of record.85 

§ 19. -Joint Judgment Debtors 

The majority view Is that a Joint judgment debtor 
who pays the Judgment is entitied to subrogation to the 
extent that he has exonerated his codebtor. 

It has been held that a joint judgment debtor who 
has paid the entire judgment cannot, in order to 
compel contribution, enforce the creditores rights 
against the codebtor either by way of subrogation 
or assignment;8® but the majority rule appears 
to be that, if there is an apparent intention on the 
part of the paying debtor not to discharge the judg¬ 
ment completely, he will be subrogated to the 
creditor*s rights to the extent of the amount paid 
in exoneration of the codebtor,87 and a right of 
subrogation is sometimes provided by statute.88 It 
has also been held that, where one joint judgment 
debtor gives a recognizance to obtain a stay as 
against him, the codebtors, on paying the debt after 
a breach of the recognizance, will not be subro¬ 
gated to the creditores rights against the surety on 
the recognizance, since there is no privity of con- 


tract between the parties and the surety^s liability, 
which is not primary with respect to the codebtors.83 

§ 20. -Partners 

As a general rule, a partner who pays a flrm debt Is 
not entitied to subrogation If there has not been a set- 
tlement of partnership accounts or a promise establish- 
Ing his right to have the copartner contribute toward 
or pay the debt. 

As a general rule, a partner who has paid a firm 
debt with his individual means cannot compel con¬ 
tribution from his copartner by way of subrogation 
to the rights of the creditor whose debt has been 
paid.30 Accordingly, a partner who pays a firm 
debt is not entitied to subrogation if there has not 
been a settlement of partnership accounts or a 
promise establishing his right to have the copartner 
contribute toward or pay the debt;3i but, where the 
right to contribution has accrued as by a dissolu- 
tion and settlement of accounts,32 or the nonpaying 
partner is primarily liable, inter se, because he has 
expressly assumed the obligation of paying a firni 
debt or debts,33 or because the debt is in reality his 
own rather than that of the firm,34 subrogation is 
generally allowed. If, in a suit for settlement of 
partnership accounts, one partner pays to another 
the amount which it is the obligation of a third 
partner to contribute, the paying partner will be 
subrogated to such rights as the payee partner has 
acquired against the third.35 If partners borrow 
money on their personal responsibility, in order to 
discharge a debt which is a lien on their property, 
one partner, on being compelled to repay the loan, 
cannot be subrogated to the lien which was extin- 
guished with the borrowed money,® 8 


83. Va.—Smith v. Alderson, 83 S.B. 
373, 116 Va. 986. 

60 O.J. p 732 notes 34, 35. 

84. Ark,—^Dowdy v. Blake, 6 S.W. 
897, 50 Ark. 205. 

60 C.J. p 732 notes 34, 36. 

85. W.Va.—^V^olford v. Bias, 90 S.B. 
875, 79 W.Va. 349. 

60 C.J. p 732 note 37. 

86. Mass.—^Adams v. Drake, 11 Cush. 
504. 

60 C.J. p 732 note 39. 

87. Fla.—Corpns JtulB cited In North 
V. Albee, 20 So.2d 682, 684, 155 Fla. 
403. 

i.a.—Steele v. Hougrh, 141 So. 22, 174 
La. 441—^Nelson v. Kmnebrew, 
App., 140 So. 139. 

l^.Y.—Tron v. Thime, 106 N.T.S.2d 
546, 201 Misc. 85. 

60 n,J. p 732 note 40. 


Joint Jndfirment against persons prl- 
marily and seoondarily Uable, paid by 
judgment debtor secondarily liable, 
wH! be kept alive under doctrine of 
subrogation for benefit of debtor sec¬ 
ondarily liable.—Greenbrier Valley 
Bank v. Holt, 171 S.E. 906, 114 W.Va. 
363. 

Creditor defunct 

Codebtor in solido paying bank*3 
judgment became subrogated to 
bank's rights and oould maintain ac- 
tion against other debtors in solido, 
even though bank later became de¬ 
funct.—Steele v. Hough, 141 So. 22, 
174 La. 441. 

88. MInn.—^Ankeny v. Moffett, 33 N. 
W. 320, 37 Minn. 109, 

60 C.J. p 733 note 41. 

89. Mass.—^Holmes v. Day, 108 Mass. 
I 563. 


90. N.C.—^Hlnton v. Odenheimer, 67 
N.C. 406. 

60 C.J. p 733 note 45. 

91. Pa.—Bryn Mawr Trust Co. v. 
Cole, 159 A. 445, 306 Pa. 274. 

60 C.J. p 733 note 46. 

92. Tex.—Martin v. Dial, Com.App., 
57 S.W.2d 75, 89 A.L.R. 671. 

60 C.J. p 733 note 47. 

93. Pa.—Gilflllan v. Dewoody, 27 A, 
782, 157 Pa. 601. 

60 C.J. p 734 note 48. 

94. La.—Hali v. Galennle, 18 La. 
442. 

95. Ky.—Davis v. Abell, 216 S.W. 
104, 185 Ky. 843. 

60 C.J. p 734 note 60. 

96. Tex.—Sherk v. First Nat Bank, 
Civ.App., 162 S.W. 832, modifled 
on other grounds, Com.App., 206 

1 S.W. 607. 
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§ 21. - Cotenants 

A cotenant who pays off an encumbrance or lien 
which is a charge on the common estate will ordinarlly 
be subrogated to the creditores rights to the extent neces- 
sary to compei contribution. 

As a general rule, unless there are intervening 
a cotenant who pays off or discharges 
an encumbrance or lien which is a charge on the 
common estate will be subrogated to the creditores 
rights against the interests of his cotenants to the 
extent necessary to compei contribution.^S No sub- 
Togation will be allowed where the circumstances 
Show that a tenant in common in paying off a mort- 
gage on the common estate intended a benefaction 
to the other tenants, and not to be subrogated to 
any claims against them or their estate.^^ Subroga- 
tion apparently cannot be claimed to a nonassign- 
able right of reentry for condition broken.l 

§ 22. Parties to Bilis or Notes 

The right to subrogation of parties liable on a 


bili or note is discussed infra § 23. The right of 
the holder of a note to subrogation is considered 
infra § 24. 

Examine Pocket Parts for later cases. 

§ 23. -Subrogation of Parties Liable on 

Instrument 

As a general rule, where a bili or note is paid by a 
party who is oniy secondariiy liable, he will be subro¬ 
gated to all the rights and remedies available to the 
owner or holder of the instrument In order to obtain pay- 
ment from the parties primarily liable on the instru¬ 
ment. 

As a general rule, where a bili or note has been 
paid by a party who is onIy secondariiy liable, such 
as, an indorser in the course of negotiation or 
transfer,2 an accommodation indorser,3 an accom- 
modation acceptor,^ or a drawer,^ the paying party 
will be subrogated to all rights and remedies which 
were available to the holder or owner of the instru¬ 
ment in order to obtain payment thereof from prior 
parties,3 or other parties who, with respect to the 


97. Mo.—^Foster v. Willlama, 128 S. 
W. 797, .144 Mo.App. 219. 

98. U.S.—^Epp V. Bicknell, C.C.A.Neb., 
138 F.2d 735, certiorari denied 64 
S.Ct. 622, 321 XJ.S. 766, 88 L.Ed. 
1062. 

Xy.—Back v. Back, 211 S.W.2d 667, 
307 Ky. 671. 

JS^eb.—Fender v. Reed, 12 N.W.2d 98, 
143 Neb. 911. 

Wis.—Home Owners’ Loan Corp. v. 
Papara, 3 N.W.2d 730, 241 Wis. 
112, 140 A.L.R. 1289—Hermance v. 
Weisner, 279 N.W. 608, 228 Wis. 
601, 117 A.L..R. 1437. 

•60 C.J. p 734 note 54, p 792 note 79. 

BellxLq.Tii8lixneiit of rlgrlits 

Where an heir discharges a valid 
.encumbrance against property joint- 
ly owned, he is subrogated to the 
Tights of the creditor and would nor- 
.mally be entitled to interest paid, but, 
where such heir has by contract or 
'by his actions relinquished certain 
.of his rights, he is not entitled to 
full subrogation and contribution 
from other heirs.—^Back v. Back, 211 
S.W.2d 667, 307 Ky. 571. 

.Jndgment creditor of cotenant 

In judgment creditor’s actlon to 
.•subject to satisfaction of judgment 
land owned jointly by judgment debt- 
■or and his elder brother, who had 
paid taxes and interest on mortgage 
thereon, trial court properly decreed 
•older brother*s lien for taxes and in- 
tterest superior to lien of plaintifC’s 
Judgment, in view of evidence, other 
•than elder brother*s own testimony, 
tthat he made payments from his own 


and not from judgment debtor^s 
funds.—Pender v. Reed, 12 N.W.2d 

98, 143 Neb. 911. 

99. N.J.—Kinkead v. Ryan, 55 A. 730, 
66 N.J.Eq. 726. 

1. Minn.—Ohio Iron Co. v. Auburn 
Iron Co., 67 N.W. 221, 64 Mmn. 404. 

2. U.S.—^Alexander v. Toung, C.C.A. 
Kan., 66 F.2d 752. 

Fla.—Maryland Casualty Co. v. Orr, 
147 So. 271, 109 Fla. 184. 

Ga.—Brain v. Hili, 7 S.B.2d 407, 61 
GsuApp. 766. 

Ind.—Shortal v. Standerford, 157 N.B. 

109, 87 Ind.App. 167. 

Neb.—^Weiner v. .ffitna Ins. Co. of 
Hartford, Conn., 259 N.W. 607, 128 
Neb. 575. 

N.Y.—^Kohl V. First Trust Co. of 
Tonawanda, 6 N.Y.S.2d 84, 255 App. 
Div. 123. 

Pa.—Franklin Savinga & Trust Co. of 
Pittsburgh v. Clark, 129 A. 66, 283 
Pa. 212. 

60 C.J. p 735 note 68. 

3. U.S,—^Alexander v. Young, C.C.A. 
Kan., 65 F.2d 752. 

La.—Cook V. Crow, App., 194 So. 456. 
Pa.—^Northampton Nat. Bank of Eas- 
ton V. Holland, 190 A. 483, 126 Pa. 
Super. 597—^Hunsberger v. Perkio- 
men Nat. Bank, 164 A. 839, 108 Pa. 
Super. 443. 

Tenn.—First Nat. Bank of Coebum v. 

Hartsell, 14 Tenn.App. 678. 

60 C.J. p 735 note 69. 

Notlca 

In absence of averment by accom¬ 
modation indorser that he had given 


bank notice of claim to subrogation 
before bank paid surplus of proceeds 
of collateral security to maker's 
bankruptcy trustee, bank’s equities 
were superior to those of accommoda¬ 
tion indorser.—^Hunsberger v. Perkio- 
men Nat. Bank, 164 A. 839, 108 Pa.Su- 
per. 443. 

AssTimption of llablllty 
Where liability of one of three ac¬ 
commodation indorsers secured by 
chattel mortgage was assumed by 
others, they were subrogated to his 
security under mortgage without as- 
signment.—^Patrisco v. Nolan’s Point 
Amusement Co., 169 A. 620, 10 N.J. 
Misc. 397. 

4. U.S.—Greenough v. Munroe, D.C. 
N.Y., 2 F.Supp. 104. 

60 C.J. p 735 note 60—8 C.J. p 271 
note 55 [e]. 

5. U.S.—Standard Inv. Co. v. Town 
of Snow Hili, C.C.A.N.C., 78 F.2d 
33. 

Tex.—^Hoifman v. Bignall, il Tex.A. 

Civ.Cas. § 704. 

60 C.J. p 735 note 61. 

6. Fla.—^Maryland Casualty Co. v. 
Orr, 147 So. 271, 109 Fla. 184. 

La.—Cook V. Crow, App., 194 So. 455 
—Sarraille v. Beyer, App., 172 So. 
822. 

N.Y.—^Kohl V. First Trust Co. of 
Tonawanda, 6 N.Y.S.2d 84, 266 App. 
Div. 123. 

Pa.—^Hunsberger ^ Perkiomen Nat. 
Bank, 164 A. 839, 108 Pa.Super. 443 
—Franklin Savlngs & Trust Co. of 
Pittsburgh V. Clark, 129 A. 66, 283 
Pa. 212. 
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paying party, are primarily liable on the instru- 
ment.’^ A party primarily liable on a note is not 
entitled to subrogation.® A party secondarily liable 
with respect to the maker, but primarily liable with 
respect to another party to the instrument, will not 
be subrogated with respect to collateral which has 
been given the creditor by the latter party.® One 
not liable on the note, as one who assigned it with- 
out recourse, is not entitled to subrogation where 
he pays it without a demand on him by the holder.^® 

Necessity and sufficiency of paymenU Generally 
a party secondarily liable on a bili or note must ac- 
tually pay the instrument before he can avail him- 
self of, and be subrogated to, the rights and securi- 
ties of the creditor or holder.i^ It is not necessary 
that the payment should be made in money since the 
giving of anything which the creditor is willing to 
accept in satisfaction of the debt is sufficient.^2 
Although by statute the indorser of a note is not 
liable thereon until the holder has exhausted his 
remedies against the maker, if the indorser waives 
that privilege and pays the amount due, he be- 
comes subrogated to the rights of the holder, since 
such a payment cannot be considered as a voluntary 
one.i® 

Where the rule exists that the holder of a mort- 
gage given to secure a debt falling due in install- 
ments may maintain successive actions of foreclo- 
sure as the installments fall due, it has been held 


that an indorser who pays an installment of interest 
may by way of subrogation maintain an immediate 
action to foreclose a mortgage given to secure pay¬ 
ment of Principal and interest subject, however, to 
the holder^s rights in the security for the principal 
debt and remaining installments of interest.^^ 

Makers and accommodation makers, Since an 
accommodating party is usually regarded as being 
only a surety for the party accommodated, it is 
the generally accepted rule that an accommodation 
maker, who has been compelled to pay a holder 
or trans f e ree of the instrument, will be subrogated 
to ali rights and securities possessed by the latter 
in order to obtain payment from the party ac- 
commodated.^5 Until the note is paid, the ac¬ 
commodation maker is not entitled to subrogation.^® 
One of two accommodation makers who pays the 
entire note will be subrogated to the rights of his 
comaker under a trust agreement that certain col¬ 
lateral given the creditor should be applied in 
satisfaction of the note.^*^ 

Ordinarily a maker for value will not be sub¬ 
rogated to the holder*s rights against a party only 
secondarily liable.^® A maker for value, who has 
paid the amount of a note to the payee but is com¬ 
pelled to pay the note again because it was in the 
hands of a transferee, will not be subrogated to the 
latter^s rights against the payee and indorser 
and, since an exchange of notes is a sufficient con- 


Tenn.—^Pirst Nat. Bank of Coebum 
V. Hartsell, 14 Tenn.App. 678. 

Va.—^Loughran v. Kincheloe, 168 S.B. 

362, 160 Va. 292. 

60 C.J. p 736 note 64. 

7. N.Y.—Riverside Bank v. Totten, 
11 N.T.S. 519, 58 Hun 603. 

8. Wis.—Strelitz v. First Wlsconsin 
Nat. Bank of Milwaukee, 264 N.W. 
649, 220 Wls. 443. 

9- Cal.—Gardiner v. Holcomb, 255 P. 
523, 82 Cal.App. 342. 

10. Tex.—Wood’s Garage & Imple- 
ment Co. v. McAllen State Bank, 
Clv.App., 231 S.W.2d 492. 

11. Pa.—^Hunsberger v. Perkiomen 
Nat. Bank, 164 A. 839, 108 Pa.Su- 
per. 443. 

60 C.J. p 736 note 67. 

Payment and partial subrogation 
generally see supra § 10. 

12. Miss.—^Humphreys v. Vertner, 
Freem. p. 251. 

60 C.J. p 737 note 69. 

13. IU.—Telford v. Garrels, 24 N.E. 
673, 132 111. 550. 


14. Fla.—^Mlami Mortgage & Guar- 
anty Co. v. Drawdy, 127 So. 323, 
99 Fla. 1092. 

15. Fla.—Scott V. National City 
Bank of Tampa, 139 So. 367, 107 
Fla. 810. 

Neb.—Meade Co. v. Boerfler, 26 N.W. 

2d 393, 148 Neb. 76. 

R.I.—Corpus Juris clted lu Michael v. 
McGovern, 184 A. 671, 572, 56 R.I. 
133. 

Wis.—In re Onstad’s Estate, 271 N. 
W. 652, 224 Wis. 332, 109 A.L.R. 
630. 

60 C.J. p 737 note 74—8 C.J. p 270 
note 43 [e]. 

Blght to avoid bulk sale 
Accommodation maker of note was 
subrogated to rights of holder against 
Principal maker on his payment of 
note, so as to be entitled to treat as 
void attempted transfer by Principal 
maker which was fraudulent and void 
as against holder of note for noncom- 
pliance with Sales in Bulk Act, and 
to attach property so transferred.— 
Michael v. McGovern, 184 A. 571, 66 
R.I. 133. 


Xn Tenuessee 

(1) An accommodation maker being 
primarily liable on the note is not 
entitled to subrogation to the note 
where he pays it.—Merchants’ Bank 
& Trust Co. V. Bushnell, 218 S.W. 709, 
142 Tenn. 275—Lovelace-Farmer Co. 
V. Shaw, 4 Tenn.App. 468. 

(2) However, there is also author- 
ity holding that an accommodation 
maker whose name appeared on note 
as comaker was a surety and, on 
payment of note by accommodation 
maker because of principal maker’s 
default, accommodation maker, to 
whom note was indorsed, could main¬ 
tain action thereon against principal 
maker.—^Hunt v. Hoppe, 124 S.W.2d 
306, 22 Tenn.App. 540. 

16. N.C.—Mayers v. Bank of Bladen, 
162 S.E. 628, 198 N.C. 542. 

17. Idaho.—Klte v. Eckley, 282 P. 
868, 48 Idaho 454. 

18. U.S.—In re Jules Bouy & Co., 
D.C.N.T., 244 F. 896. 

Cal.—Gardiner v. Holcomb, 255 P. 623. 
82 Cal.App. 342. 

19. lowa.—^Newhall Sav. Bank v. 
Buck, 197 N.W. 986, 197 lowa 732. ' 
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sideration so that neither instrument is accommoda¬ 
tiori paper, one maker, in such a case, on being 
compelled to pay the note which he has executed, 
will not be subrogated to the holder^s rights in 
securities which have been given by the maker of 
the other note on his indorsement of the note in- 
volved,20 or to rights of the other maker, or payee, 
against other persons who have undertaken with 
him to pay the debt which was paid by means of the 
note involved.21 Where, however, a note obtained 
by fraud has been transferred to a holder for value 
so that the maker can no longer avail himself of 
his defense against the payee, the maker may be 
subrogated to, and acquire the rights of, the payee 
with respect to the transaction and, where there 
has been a failure of consideration, so that the 
maker would not be liable to the payee, but the 
payee has transferred the notes to a third person 
in payment of land, and the maker is compelled to 
pay the assignee, the maker in such a case oc- 
cupies a position similar to that of a surety for the 
purchase price, and will be subrogated to a lien 
reserved by the vendor.^s It has been held that 
the fact that the maker has a defense to liability on 
a note does not make his payment thereof voluntary 
so as to deprive him of the right of subrogation.^^ 

To what party is subrogated, and Umitations on 
right. After a party secondarily liable has paid the 
debt, he has, by way of subrogation, the same rights 
on the instrument itself as the holder would have 
had against the parties primarily liable,25 including 
the holder's rights in any collateral security which 
has been given him for the debt by a party who is 
primarily liable.26 Also, either with,27 or with- 
out,22 statutory authority therefor, he is entitled to 


the protection of judgments which the holder has 
obtained against parties who are primarily liable,22 
or security which has been given to assure payment 
of the instrument.20 

A party secondarily liable will not be subrogated 
to the rights of the holder of an instrument other 
than the particular instrument on which the party is 
bound, although the instrument on which the party 
is bound, and compelled to pay, has been used to 
pay and satisfy the other instrument under which 
the rights, to which he claims to be subrogated, 
existed.21 

An indorser, who has been compelled to pay a 
note, will be subrogated to the maker’s rights against 
the payee where the maker has subsequently paid 
the note again in ignorance of the prior payment 
by the indorser .22 If the indorser of a bili is com¬ 
pelled to pay it because of the drawee’s refusal to 
accept and pay it at maturity, the indorser will be 
subrogated to the drawee^s rights in goods given 
him by the drawer to secure the latter’s obligation 
to furnish the drawee funds with which to take up 
the bill.23 Where the maker has deposited sufficient 
funds with the holder to take the note up at ma¬ 
turity, an indorser by paying the note before matu¬ 
rity, and accepting the holder's direct obligation to 
hold the funds for the indorser’s benefit, thereby 
waives his right to be subrogated to any rights the 
maker might have against the holder.34 

§ 24. - Subrogation of Holder 

Where both the Indorser and the maker of a note 
are insolvent, the holder will be subrogated to the in- 


flO. Md.—Stickney v. Mohler, 19 Md. 
490. 

Vsl —^Appeal of Smith, 17 A. 344, 125 
Pa. 404. 

■al. N.T.—Coburn v. Baker, 13 N.T. 
Super. 532. 

•22. Ky.—Southern Ins. Co. v. Mllli- 
gan, 157 S.W. 37, 154 Ky. 216. 

50 C.J. p 737 note 82. 

23. Tenn.—Galliher v. Galliher, 10 
Lea 23. 

60 C.J. p 738 note 83. 

24. Mo.—^Netherton v. Farmers' Ex- 
change Bank of Gallatln, 63 S.W.2d 
166, 228 Mo.App. 296. 

25. R.I.—Michael v, McGovem, 184 
A. 671, 56 R.I. 133. 

Tenn.—^Hunt v. Hoppe, 124 S.W.2d 
306, 22 Tenn.App. 640. 

^0 C.J. p 738 note 84. 


26. La.—Cook V. Crow, App., 194 
So. 466. 

Pa.—^Northampton Nat. Bank of Bast- 
on V. Holland, 190 A. 483, 126 Pa. 
Super. 597. 

60 C.J. p 738 note 85. 

Collateral securlng other dehtB 

(1) Party, secondarily liable, pay¬ 
ing note Is not entitled to be sub¬ 
rogated to any securities of the cred¬ 
itor or holder until all indebtedness, 
to secure which, the securities are 
held, has been satisfied.—Marianna 
Nat. Farm Loan Ass^n v. Braswell, 
116 So. 639, 95 Fla. 610—60 C.J. p 
736 note 68. 

(2) Subrogation as to collateral se- 
curing other debts as well as that 
paid generally see supra § 10. 

27. Md.—Wallace v. Jones, 72 A. 769, 
110 Md. 143. 

60 C.J. p 738 note 86. 
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28. Wyo.—OorpuB Juris cited ia Cas- 
per Nat. Bank v. Woodin, 232 P.2d 
706, 712, 68 Wyo. 232. 

60 C.J. p 738 note 87. 

29. Pa.—^Appeal of Cottrell, 23 Pa. 
294. 

30. La.—Toler v. Cushman, 12 La. 
Ann. 733. 

60 C.J. p 739 note 90. 

31. Ky.—^Flannary v. TJtley, 6 S.W. 
878, 9 Ky.L. 681, 684; 3 S.W. 412, 8 
Ky.L. 776. 

60 C.J. p 739 note 91. 

32. Mo.—^Havlin v. Continental Nat. 
Bank of St. Louis, 161 S.W. 741, 
253 Mo. 292. 

33. Masa.—Stevenson v, Austln, 3 
Mete. 474. 

34. U.S.—Pitts V. Pease, C.C.A.Ga., 
39 P.2d 14. 
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dorser’8 rights In securfty glven him by the maker to 
Indennnlfy him against his llability as Indorser. 

Where both the indorser and maker of a note are 
insolvent, the holder will be subrogated to the in- 
dorser’s rights in security given by the maker to 
indemnify him against his liability as indorser 
and the holder of a bili of exchange, on the failure 
of an accommodation acceptor to pay it, may resort 
to securities which the drawer has given to the ac¬ 
ceptor to secure the latter for the amount of the 
accepted bili. 3 6 A holder will not, however, be sub¬ 
rogated to security which joint indorsers have 
given to each other simply to secure performance of 
their obligation to contribute as to each other, rather 
than to secure payment of the principal debt it- 

self.37 

Where two persons have exchanged notes, the 
holder of one note is not entitled to be subrogated 
to its maker’s rights in securities which he has 
been given by the maker of the other note to secure 
payment of such note, since the transactions are 
independent;38 but, where a forged note is given 
in partial pa3mient of a genuine note, which is se- 
cured, a bank rediscounting the forged note, whose 
payments are applied toward satisfaction of the 
debt represented by the genuine note, is by way of 
subrogation entitled to an equitable trust in the 
proceeds of the security given for the genuine 
note.39 Where the drawee of a draft or check ap- 
plies the fund on which it is drawn in satisfaction 
of another debt of the drawer secured by col- 
lateral, it has been held that the payee will not be 
subrogated to the collateral, since he bears no rela- 
tion to the debt which the collateral secures but 
other cases by an application of the two funds 


doctrine have permitted the payee to be subrogated 
to the collateral of the drawee.^l 

§ 25. Persons Acting in Representative, 
Fiduciary, or Official Capacity 

One who, acting in a representative or fiduciary ca¬ 
pacity, satisfies obligations to the benefit of his Prin¬ 
cipal, is subrogated to the rights of the principal against 
others primarily liable, and to the rights of the creditor 
against the principal. 

One who, acting in a representative or fiduciary 
capacity, incurs and satisfies obligations to the bene¬ 
fit of his principal, is subrogated to the rights of 
the principal against others primarily liable,^2 and 
to the rights of the creditor against the principal.'^^ 
One who has an active interest or concern in the 
nature of a definite managerial responsibility with 
respect to the payment of enforceable demands 
against an estate, and who, although under no 
legal or moral obligation personally to pay, neverthe- 
less does so, is entitled to subrogation, provided no 
option or privilege of the person primarily liable 
is thereby intercepted, abridged, or altered.44 A 
fiduciary who satisfied a judgment against him for 
breach of his duty with respect to the obligation of 
a third person has been subrogated to his bene- 
ficiary^s rights with respect to such obligation.^® 

Where assignees of an insolvent debtor give their 
joint note to a creditor of the insolvent in payment 
of the creditores debt, relying for the means of pay- 
ing the note on the funds in their hands by virtue 
of the assignment, specially appropriated for that 
purpose, the assignees “wi!! be considered, 'both in 
law and equity, as substituted for the creditor with 
respect to such fund.^® An attorney, compelled by 
his neglect to pay his Client the amount of a judg- 


35- U.S.—^National Shoe, etc., Bank 
V. Small. D.C.Me., 7 F. 837. 

60 C.J. p 739 note 96. 

36- Ala.—Toulmin v. Hamllton, 7 
Ala. 362. 

Pa.—^Appeal of Kramer, 37 Pa. 71. 

37- N.T.—Seward v. Huntingrton, 94 
N.T. 104. 

60 C.J. p 740 note 98. 

38. Pa.—^Battin v. Meyer, 5 Phlla. 73, 
modlfied on other grounds Appeal 
of Taylor, 46 Pa. 71. 

39. Kan.—F e d e r a 1 Intermediate 

Credit Bank of Wlchita v. Howard, 
284 P. 380, 129 Kan. 640. 

60 C.J. P 740 note 1. 

40. Tex.—^Hall v. First Nat. Bank, 
Clv.App., 252 S.W. 828, reheard 264 
S.W. 622. 


41. S.C.—^Hampton Loan & Exchange 
Bank v. Lightsey, 152 S.B. 426, 166 
S.C. 222. 

42. Mont—^In re Stinger*s Estate, 
201 P. 693. 6.1 Mont. 173. 

Utah.—Corpus Juris guoted lu Peay 
V. Gasov of Provo, 39 P.2d 1041, 
1050, 88 Utah 85. 

43. Ala.—Corpus Juris guoted iu 
Lauderdale v. Peace Baptist Church 
of Birmingham, 19 So.2d 538, 542, 
246 Ala, 178. 

Pa.—In re Sivak’s Estate, 58 A.2d 
456. 359 Pa. 194. 

Utah.—Corpus Juris <iUOted lu Peay 
V. Gasov of Provo, 39 P.2d 1041, 
1060, 88 Utah 85. 

60 C.J. p 782 note 99. 

44. Miss.—^Hayes v. First Joint 
Stock Land Bank, 165 So. 605, 174 
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Miss. 880—^Love v. Hobinson, 137 
So. 499, 161 Miss. 585, 78 A.L.R. 
608. 

45. N.T.—^Hendry v. Title Guarantee 
& Trust Co., 300 N.T.S. 741, .165 
Misc. 349. modified 8 N.Y.S.2d 164, 
266 App.Div. 497, affirmed 21 N.E. 
2d 515, 280 N.Y. 740. 

Zmproper Investmeut 
Fiduciary, who has pald surcharge 
for making improper investments, 
becomes owner of legal title to prop- 
erty In which trust funds were In- 
vested and to all rights against third 
persons with respect to such property 
to extent of surcharge paid.—Junk- 
ersfeld v. Bank of Manhattan Co., 295 
N.Y.S.2d 62, 260 App.Div. 646. 

46. Me.—Rollins v- Taber, 25 Me. 
144. 
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ment collected by a sheriff, is subrogated to the 
rights of the Client against the sheriff.^^ Where a 
receiver of a Corporation borrowed money, without 
authority, and used it for expenses of the receiver- 
ship, and his estate has been held liable therefor, the 
estate is entitled to be subrogated to the rights of 
the lender.48 ^ receiver, acting on behalf of a first 
mortgagee in paying taxes, has been subrogated to 
the rights of the owner to have the taxes paid by 
the second mortgagee, as provided for in an agree- 
ment between the owner and the second mort- 
gagee.^® In the absence of a statute to the contrary, 
a director of a Corporation against whom a judg- 
ment has been rendered for assenting to a declara- 
tion of a dividend when there were no profits to 
divide has no right of subrogation as against the 
company.50 

§ 26. -Agent 

Where an agent pays on behalf of his princIpal, the 
agent is subrogated to any rights his prmcipal may have 
to relmbursement from third persons. 

Where an agent pays on behalf of his principal, 
the agent is subrogated to any rights his principal 
may have to reimbursement from third persons.^l 
Accordingly, an agent who in good faith pays a 
mortgage of his principal is subrogated to the 
mortgagee’s rights,^^ An agent who is compelled 
by his mistake or mismanagement of his principales 
affairs to pay his principal for a debt or default 


primarily due by a third person is subrogated to 
the rights of the principal against that person,53 
unless the agent was not merely negligent but his 
conduct was such that he is not entitled to the con- 
sideration of a court of equity,^^ or the agentes use 
of his own funds for the protection of his principal 
was voluntary.55 A general agent, on being com¬ 
pelled to pay a debt which should be satisfied by a 
subagent, is subrogated to the creditores right against 
the latter.56 An insurance agent who in the ordi- 
nary course of business pays premiums to the in- 
surer on behalf of the insured is subrogated to the 
insureres rights against the insured with respect to 
the premium.®*^ 

§ 27. -Executor or Administrator 

As a general rule, an executor or administrator who 
with his own funds pays debts or charges on the estate 
is entitied to be subrogated to the rights of those paid. 

While there is some authority that an executor 
or administrator who uses his own funds to pay the 
debt of the estate is a mere volunteer and not en¬ 
titled to subrogation,®3 as a general rule, unless 
there is fraud or want of good faith on the part of 
the executor or administrator,®3 an executor or ad¬ 
ministrator who with his own funds pays debts or 
charges on the estate is entitled to be subrogated to 
the rights of those paid for the collection of the 
amounts so paid,®® and he may apply assets in his 
possession to his reimbursement,or may be en- 


47. Ga.—Governor v. Raley, 84 Ga. 
173. 

48. Pa.—Estate of Wilson, 24 Psl 
D ist. 314. 

49. N.T.—^Redmond v. Broderlck, 276 
N.T.S. 244, 243 App.Dlv. 579, af- 
flrmed 198 N.E. 391, 268 N.T. 635. 

60. Pa.—Hlll V. Frazler, 22 Pa. 320. 

61. Wash.—J. D. 0’Malley & Co. v. 
Lewis, 28 P.2d 283, 176 Wash. 194. 

Faot ihat attoruey^s afirreemeut to 
Indeiuiiify snrety on clienfs ball bond 
loss is attorney's dlrect obligation 
does not preclude subrogation of 
surety’s agent, paying judgment on 
forfeited bond, to surety’s rights 
against attorney.—J. D. 0’Malley & 
Co. V. Lewis, supra. 

62. N.T.—^Pawcett v. Fisher, 265 N. 
T.S. 661, 148 Misc. 852. 

63. Ark.—^Murrell v. Henry, 66 S.W. 
647. 70 Ark. 161. 

60 C.J. p 782 note 2. 

64. U.S.—^Brlnckerhoff v. Holland 
Trust Co., C.C.N.T., 159 F. 191. 


65- 111.—^Bennett v. Chandler, 64 N. 

E. 1052. 199 111. 97. 

Volunteer’s right to subrogation gen- 
erally see supra § 9. 

Fayment of olaim due principal 
Where agent of mortgagee paid In- 
terest coupons on fallure of mortga- 
gor to do 80 , actlon was that of a 
volunteer and he was not subrogated 
to the mortgagee’s rights.—Bennett 
V. Chandler, supra, 

56. 111.—^Hough V. .®tna Life Ins. 
Co., 67 111. 318, 11 Am.R. 18. 

57- Ga,—Stevens v. Hunt, 6 S.E.2d 
691, 61 Ga.App. 265. 

Kan.—^Boston Safe Deposlt & Trust 
Co. V. Thomas, 53 P. 472, 59 Kan. 
470—Stoddart v. Black, 8 P.2d 306, 
134 Kan. 838, 83 A.L.R. 100. 

La.—Calhoun & Barnes v. Epstein 
Land & Improvement Co., App., 166 

So. 539—McElroy v. Parry, App., 
152 So. 793. 

N.D.—Baker v. Fargo Building & 
Loan Ass’n, 262 N.W. 42, 64 N.D. 
317. 

Tex.—^Ward v. Hanchett, Civ.App., 47 
S.W.2d 360, error dismissed Han¬ 


chett V. Ward, Com.App., 65 S.W. 
2d 268. 

60 C.J. p 782 note 2 [b]. 

58. N.J.—Shinn v. Budd, 14 N.J.Eq. 
234. 

60 C.J. p 782 note 8. 

59. N.C.—Denton v. Tyson, 24 S.E. 
116, .118 N.C. 542. 

60 C.J. p 782 note 9. 

60. Md.—Corpus Juris eited lu 
Blum V. Fox, 197 A. 117, 121, 173 
Md. 627. 

N.T.—In re Power's Estate, 199 N.Y. 
S. 96, 205 App.Div. 49—In re Rysh- 
pan*s Estate, 7 N.Y.S.2d 711, 169 
Misc. 368. 

Ohio.—In re Outhwaite*s Estate, App., 
94 N.E.2d 59. 

W.Va.—Harrison v. Miller, 21 S.E. 

2d 674, 124 W.Va, 550. 

60 C.J. p 782 note 10. 

Right of executor or administrator to 
reimbursement for expenditures on 
behalf of estate see Executors and 
Administrators § 217 et seq. 

61. Ala.—Milam v. Ragland, 19 Ala, 
85. 

60 C.J. p 783 note 11. 
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titled to have decedenfs land sold, and to be repaid 
out of the proceeds of the sale.®^ Moreover, in so 
far as an administrator has paid a debt of the es- 
tate with assets he must refund, he may be sub- 
Togated to the rights of the person whose funds 
were used against the creditor paid,®^ or to the 
rights of the creditor paid,®^ and may resort to any 
remedy such creditor would have against the as¬ 
sets of the estate.®5 

Where an administrator pays debts in full, with 
•entire confidence that the assets are sufficient for 
ali purposes, and the estate subsequently is found 
to be insolvent, he will be entitled to subrogation 
as to other claims against the estate in favor of 
the same creditors, to the extent of overpayment 
on the first claim,®® even after audit,and an ad¬ 
ministrator who pays debts not of the preferred 
class before he has had time to ascertain the condi- 
tion of the estate may be subrogated to the shares 
of the creditors whose claims he has paid, where 
the estate is in fact insolvent^^ Likewise, where 
the administrator pays a debt due the estate, he is 
entitled to be subrogated to the rights of the estate 
against the debtor.®^ Where a distributee is entitled 
to recover his share either from the personal 
representative or from a third person who has re- 
ceived it and recovers it by action against the per¬ 


sonal representative, the latter is subrogated to the 
distributee’s rights against such third person.^o 
Where an executor makes disbursements from his 
own funds for the benefit of legatees or distribu- 
tees, it has been held that he becomes subrogated 
to their rights against the estate.'^^ 

Where an executor is secondarily liable for losses 
by a life tenant he has a right of subrogation against 
such life tenant,72 and this right is not affected by 
the fact that the deceased life tenant devised real 
estate to the remaindermen constituting the credi- 
tors,72 or by the rule that the legatee or distributee 
may not be compelled to refund a payment made 
under a mistake of law.74 An executor or adminis¬ 
trator who pays a claim against the estate which is 
disallowed on his accounting is subrogated to the 
claim,75 but it has been held that an executor or 
administrator who pays claims not swom to as 
required by statute is not subrogated to the claim- 
ant’s rights.76 An administrator surcharged with a 
deposit made in an insolvent bank has been subro¬ 
gated to the rights of the estate against the bank,77 
and an executor who pays a surcharge equal to the 
value of the securities for his negligence in failing 
to sell them has been subrogated to the rights of the 
estate with respect to the securities.78 One who 
pays legacies with the reasonable expectation of 


62. N.C.—^Denton v. Tyson, 24 S.E. 
116, 118 N.C. 542. 

€0 C.J. p 783 note 12. 

63. N.C.—^Frederick v. Southern Fl- 
delity Mut. Ins. Co., 20 S,B.2d 372, 
221 N.C. 409. 

2^aw appUcahle 

Where facts allegredly constituting- 
cause of action in favor of executrlx 
individually, as subrogree, for recov- 
ery of payment made to creditor of 
decedenfs insolvent estate, from a 
fund which did not belong to the de¬ 
cedent and which the executrix as an 
individual subsequently repaid to the 
rightful owner, transpired in another 
state, laws of that state were ap- 
plicable to the action, except the pro- 
cedural law involved.—Prederick v. 
Southern Fidelity Mut Ins. Co., su¬ 
pra. 

64. Ky.—^Franzeirs Ex’r v. Franzell, 
154 S.W. 912, 163 Ky. 171. 

60 C.J. p 783 note 14. 

65. Ark.—^Flowers v. Reece, 123 S. 
W. 773, 92 Ark. 61.1—Crowley v. 
Mellon. 11 S.W. 876, 52 Ark. 1. 

66. Pa.—Estate of Weil, 1 Kulp 339. 

67. Pa.—Estate of Weil, supra. 


68. Ala.—Hullett v. Hood, 19 So. 419, 
109 Ala. 345. 

60 C.J. p 783 note 18. 

69. Tex.—Parker v. Smith, 11 S.W. 
909. 

60 C.J. p 783 note 19. 

70. Ohio.—Stayner v. Bower, 42 Ohio 
St 314. 

24 C.J. p 496 note 36. 

71. U.S.—Oorpns Jnrls qnoted in 
Davis V. Dixon, D.C.S.C., 31 F.Supp. 
912, 918. 

W.Va.—^Earle v. Coberly, 64 S.E. 628, 
65 W.Va. 163, 17 Ann.Cas. 479. 

24 C.J. p 483 note 86. 

Judsfinent over against Ufe tenant 

Where executor conducted farming 
operations in violation of statute and 
used the money of the estate therein 
by express or implied agreement with 
the life tenant, or where the life ten¬ 
ant ratlfled such expenditures by re- 
ceiving the fruits, and judgment was 
rendered against the executor and his 
surety in favor of the remaindermen, 
defendants were entitled to Judgment 
over against the life tenant.—Lane v. 
Tarver, 113 S.E. 452, 163 Ga. 670. 

Where executor paid olalm for pub- 
Uo relief furnished decedenfs adult 
son and son's minor children before 
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decedent's death, executor’s right to 
reimbursement out of son’s legacy 
was superior to rights of son's as- 
signee claiming under assignments 
executed before claim for relief was 
flled or paid but after father's deatb, 
since son’s interest in father’s estafb 
was subject to father’s equitable 
right of reimbursement which arose 
before assignments were executed.— 
In re McClancy's Estate, 45 N.Y.S.2d 
917, 182 Misc. 866, afflrmed 61 N.T.S. 
2d 90, 268 App.Div. 876, and afflrmed 
61 N.B.2d 762, 294 N.T. 760. 

72. Md.—Carroll v. Bowling, 133 A. 
851, 161 Md. 69. 

73. Md.—Carroll v. Bowling, supra. 

74. Md.—Carroll v, Bowling, supra. 

75. Md.—Blum v. Fox, 197 A 117, 
173 Md. 627. 

S.C.—Carolina I.4ife Ins. Co. v. Arrow- 
smith, 176 S.E. 728, 174 S.C. 161. 

76. Ark.—Acker v. Watkins, 134 S. 
W.2d 623, 199 Ark. 673. 

77. N.T.—In re Poulson's Estate, 280 
N.T.S. 360, 155 Misc. 625. 

78. N.T.—Junkersfeld v. Bank of 
Manhattan Co., 295 N.T.S. 62, 250 
App.Div. 646. 
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becoming the executor of an estate has been sub- 
rogated to the rights of the legatees against the 
estate*^® where he dies before becoming executor.^® 

Discharge of encumbrance. An administrator or 
executor who discharges an encumbrance on estate 
property with his personal funds is subrogated 
thereto.®^ So, where administrators discharge a deed 
of trust on land belonging to the estate, they are 
entitled to subrogation.®^ The rule which prevents 
subrogation where one of several principals pays 
a joint judgment, or more than his share, does not 
apply where executors of two deceased tenants in 
common, having sold the property, discharge joint 
encumbrances thereon.®® Where an encumbrance 
on estate property is discharged with the funds or 
property of the estate subrogation does not take 
place.®^ Where the decedent had given a mort- 
gage and then transferred the property to one who 
assumed the mortgage, on payment of the mortgage 
by the executor, the estate becomes subrogated to 
the mortgage and to the rights against the one who 
assumed it.®® 

Subrogation against coexecutor, Where one rep- 
resentative is compelled to make good a loss re- 
sulting from the default of his corepresentative, 
he is entitled to be subrogated to ali rights which 
the estate®® and the persons beneficially interested 
therein®*^ have against the corepresentative because 
of his misconduct; but subrogation to the rights 
of an executor as legatee has been refused where 
the interest of the legatee has passed to an innocent 
third person by foreclosure of a mortgage executed 


by the legatee.®® A coexecutor, sued on his bond 
for the default of his coexecutor, is entitled to sub¬ 
rogation,®® and an executor, liable on joint bond 
for the default of his coexecutor, is entitled to be 
subrogated to whatever compensation the coexecu¬ 
tor is entitled to.®® 

§ 28. - Guardian 

A guardian who Incurs and satisfies obligations for 
the benefit of his ward is subrogated to the rights of 
the ward against others primarily liable. 

The general rule that one who, acting in a rep- 
resentative or fiduciary capacity, incurs and satisfies 
obligations to the benefit of his principal is sub¬ 
rogated to the rights of the principal against others 
primarily liable applies to a guardian.®^ Thus, 
where he pays a creditor of his ward, he will be 
subrogated to the rights of the creditor as against 
the estate.®® A guardian who extends time to his 
ward's debtor until he becomes insolvent, relying on 
his promise to pay, and settles the debt in his ac- 
counts, can recover it as a debt due to himself;®® 
and, similarly, a guardian compelled by suit to pay 
his ward a sum of money because of his neglect to 
sue a former guardian, by whom the sum was due 
the ward and unaccounted for, is subrogated to the 
rights of the ward, and may recover the amount 
from the former guardian®^ or from the sureties 
on his bond.®® Where a guardian pays to his ward 
the amount secured to the ward by a recognizance 
given by another, he is entitled to be subrogated 
on the security.®® So a guardian, having lent 
money belonging to the ward on a note and mort- 


xriLcleaa liands 

Executrix who, with coexecutor, 
had paid surcharge for negllgently 
faillng to sell securlties belonging 
to estate was entitled to recover from 
bank for converslon of securlties 
which coexecutor, without executrix' 
knowledge, had pledged to itself as 
security for loan and assigned to 
bank, since executrix was subrogated 
to rights of estate against bank to 
extent of surcharge paid by her.— 
Junkersfeld v. Bank of Manhattan 
Co., supra. 

79. N.T.—In re Leonhauser’s Will, 
61 N’.Y.S.2d 335, 183 Misc. 863. 

80. N.T.—^In re Leonhauser’s Will, 
supra. 

81. Ark.—JefCerson v. Edrlngton, 14 
S.W. 99. 903, 53 Ark. 646. 

60 C.J. p 784 note 28. 

82. Tex.—Galbraith v. Howard, 32 S. 
W. 803, 11 Tex.Clv.App. 230. 


83. Pa.—Estate of Strough, 2 Chest. 
Co. 291. 

84. Tex.—^Kerens Nat. Bank v. 

Stockton, 94 S.W.2d 161, 127 Tex. 
326. 

85. Pa.—In re Skolnek’s Estate, 19 
A,2d 266, 342 Pa. 49. 

86 . N.T.—Drake v. Paige, 28 NE. 
407, 127 N.T. 562—In re Prime's Es¬ 
tate, 71 N.T.S.2d 389. 

87. U.S.—Reber v. Gundy, D.C.Pa., 
13 P. 53. 

N.T.—In re Prime's Estate, 71 N.T.S. 
2d 389. 

88 . N.T.—^Drake v. Paige, 28 N.E. 
407, 127 N.T, 662. 

24 C.J. p 1196 note 20. 

89. S.C.—Smith v. Smith, 11 S.C.Eq. 

112 . 

90. Ky.—^Albro v. Robinson, 19 S.W. 
587, 93 Ky. .195, 14 Ky.L. 124. 

60 C.J. p 783 note 25. 
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91. Mont.—^In re Stinger's Estate, 
201 P. 693, 61 Mont. 173. 

92. La.—Ballio v. Wilson, 8 Mart, 
N.S., 344. 

W.Va.—Buskirk v. Sanders, 73 S.E. 
937, 70 W.Va. 363. 

93. Pa.—^Appeal of Breneman, 15 A. 
650, 121 Pa. 641. 

60 C.J. p 784 note 36. 

94. Tenn.—Smith v. Alexander, 4 
Sneed 482. 

95. Tenn.—Smith v, Alexander, su¬ 
pra. 

98. Pa.—^Kelchner v. Forney, 29 Pa. 
47. 

Where ward Is not entitled to re¬ 
cover on clalm, the guardian, on pay- 
ing the ward the claim and being 
subrogated thereto, cannot recover.— 
First Nat. Bank of Greenvllle v. U. 
S. Fidellty & Guaranty Co., 35 S. 
E.2d 47, 207 S.C. 15, 162 A.L.R. 1003. 
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gage ninning to the guardian as such and having 
paid the loan in accounting for his guardianship 
is entitled to the note and mortgage,^*^ and, where he 
has lent the ward*s money without an order of the 
court and has paid it back from his own funds, 
he is subrogated to the rights of the ward.9® 

Where a guardian has been compelled to ac- 
count to his ward for a deposit in an insolvent 
bank, the guardian is subrogated to the ward’s 
rights in the account;^^ but, where the guardian 
has wrongfully invested funds belonging to his 
ward and has been compelled to account for such 
funds, subrogation has been denied.l A guardian 
who advances the balance found on settlement of 
his account is entitled to subrogation to the remedies 
of his late ward as against his agent who had 
wrongfully retained possession of the assets rep- 
resented by the decree.^ An unauthorked purchase 
of land for wards, made by a guardian out of his 
own funds, entitles him to subrogation to the rights 
of the wards.3 A guardian who has for a valuable 
consideration promised to pay to the ward the 
amount of the ward’s interest in land is not, on pay- 
ment thereof, subrogated to the interest of the ward 
in the land.^ 

Discharge of encumbrance. Where a guardian 
pays a purchase-money lien, for which the land of 
the ward is liable, out of his own money® or from 
money borrowed for such purpose, for which he is 
liable,® he is entitled to subrogation to the rights 
of the creditor paid. Further, a guardian who, out 
of his own funds, pays a note of the ward which is 
secured by a chattel mortgage in order to prevent 
a loss of the property is subrogated to the rights of 
the chattel mortgagee.*^ 


§ 29. - Sheriff or Other Public OfEcer 

General rules as to subrogation have been applied 
where a sheriff or other public offlcer satisfies another's 
debt. 

Where a sheriff, without liability to do so and 
without the consent of the debtor, satisfies an execu- 
tion on which a return ‘*no property found” has 
been returned, he has no right of subrogation;® 
but, where he has satisfied the execution because of 
a liability to do so, he will be subrogated to the 
creditoFs rights.® So a sheriff^® or constable^l who 
has been made liable for the failure of the obligors 
in a forthcoming bond to produce the property is 
subrogated to the creditores rights on such bond, 
and, where the sheriff, by reason of the insolvency 
of the receiptors of attached property, has been com¬ 
pelled to discharge an attachment debt, he is en¬ 
titled to be subrogated to the rights of the creditor 
against the debtor.^® Under some statutes, where 
a sheriff fails to retain any execution directed to him 
and where, after judgment is had against him, 
he pays the amount of the execution, with interest 
and costs, such judgment and execution vest in 
him.i® 

A sheriff who has satisfied a Judgment rendered 
against him because of his deputy^s failure to pay 
money collected on an execution is entitled to be 
subrogated to the deputy^s rights.^^ On satisfying 
a judgment based on his own delinquency, a deputy 
sheriff cannot thereupon recover the amount from 
the person for whose benefit the judgment was re- 
covered.i® Where by reason of his neglect to collect 
and return an execution in due time, a constable 
is subject to a statutory liability, and voluntarily 
pays the judgment without taking a transfer thereof, 
he is not entitled to subrogation.^® A constable 
holding an attachment against the purchaser may 


97. Ala.—^T^^ight v. Roblnson, 10 
So. 319. 94 Ala. 479. 

98. Mont.—In re Stingrer’s Estate, 
201 P. 693. 61 Mont. 173. 

60 C.J. p 784 note 41. 

99. Ky.—^Bryant Bros. v. Wllson, 69 
S.W.2d 1020, 253 Ky. 578. 

1 . Mich.—Rowley v. Towsley, 19 N. 
W. 20, 53 Mich. 329. 

2. Pa.—In re Calhoun, 27 Pittsb. 
Leg.J.,N.S., 414. 

3. 'S.C.—Smith v. Moore, 95 S.B. 351, 
109 S.C. 196. 

4 . Ky.—Steinreide v. Teffge, 29 S.W. 
626, 16 Ky.L.. 687. 

60 C.J. p 784 note 45. 


5. *W.Va.—Buskirk v. Sanders, 73 S. 
E. 937, 70 W.Va. 363. 

S. W.Va.—Busklrk v. Sanders, su¬ 
pra. 

7. Kan.—^Lessert v. Krebs, 196 P. 
1070, 108 Kan. 752. 

8 . Ky.—Stewart v. Commonwealth, 
272 S.W. 906, 209 Ky. 372. 

60 C.J. p 785 note 61. 

9. Ky.—Stewart v. Commonwealth, 
supra. 

60 C.J. p 786 note 52. 

10 . W.Va.—Sayre v. Kunst, 98 S.B. 
669, 83 W.Va. 456. 

11 . Tex.—^Denson v. Ham, 16 S.W. 
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182, 4 Willson Clv.Cas.Ct.App., § 
226. 

12. Vt.—Hammond v. Chamberlin, 26 
Vt. 406. 

60 C.J. p 785 note 65. 

13. Miss.—'Staples v. Fox, 45 Mlss. 
667. 

60 C.J. p 785 note 56. 

14. Vt.—Downer v. South Royalton 
Bank, 39 Vt. 25. 

15. Me.—^Whittier v. Heminway, 22 
Me. 238, 38 Am.D. 309. 

Va.—^Lee County Justices v. Fulker- 
son, 21 Gratt. 182. 62 Va, 182. 

16. Tenn.—Llntz v. Thompson, 1 
Head 456, 73 Am.D. 182. 
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advance the amount of the charges claimed by the 
carrier, take the property, and become substituted 
to all the carrier*s rights of possession.^^ 

Where a public ofiicer, having deposited public 
funds in a depositary, is compelled to refund such 
funds on refusal of the depositary to do so, such 
officer is entitled to be subrogated to the rights of 
the body to which the refund was made.^® How- 
€ver, where a deputy collector of internal revenue 
deposits money belonging to his department in a 
bank which becomes bankrupt, and the collector of 
internal revenue pays the money to the government, 
in view of the fact that the collector is the only per- 
-son known to the law as the custodian of the revenue 
collected until it is paid into the proper depositary, 
subrogation has been refused.^^ A claim of sub- 
rogation has also been denied where a deposit by a 
public officer in a bank was unlawful^O under the 
rule that subrogation will not be allowed to relieve 
a person from the consequences of his own unlaw- 
ful act.2i A public officer who, at the request of 
the debtor, discharges a lien securing an obligation 
due the officer is not a mere volunteer in doing so,22 
and is entitled to be subrogated to the lien.^s 
Where a school treasurer paid legitimate orders 
drawn on him as treasurer, he was entitled, on the 
principle of subrogation, to reimburse himself from 
school funds coming into his hands.24 A public 
official, on taking over an insolvent bank and paying 
the depositors, is subrogated to their rights against 
the stockholders.25 A school trustee who incurs 


unauthorized debts for the completion of a school 
building and who pays such debts out of school 
funds will be subrogated to the rights of the 
creditor paid where the debts have been ratified by 
the school Corporation; but, where the creditors 
have no right of action because of failure to com- 
ply with statutory requirements in making the con- 
tract, there can be no subrogation.26 

§ 30. -Trustee 

General rules as to subrogation have been applled 
with respect to the right of a trustee to subrogation. 

General rules with respect to subrogation have 
been applied as to the right of a trustee to subro- 
gation.27 Where a trustee is compelled to pay an 
obligation due the estate, by reason of his neglect 
timely to collect such assets, title thereto vests in the 
trustee.2^ Moreover, trustees who discharge debts 
of the estate in reliance on void security are entitled 
to subrogation.29 Where there is a mixed sale of 
property under a decree for the payment of debts, 
and where the trustees making the sale have ex- 
ceeded in their payments their cash receipts, they 
may be subrogated, as to the excess, to the rights of 
the creditors paid off.30 The right of subrogation 
does not exist in behalf of a trust fund wrongfully 
lent by the trustee nor will such trustee be en¬ 
titled to subrogation, where he has paid the cestui 
que trust, because of any application of the bor- 
rowed funds by the borrower.^^ a trustee ex 
maleficio is not entitled to be subrogated to se- 


17. Kan.—^Rucker v. Donovan, 13 
Kan. 251, 19 Am.R. 84. 

18. Miss.—^U. 6. Fidelity & Guaranty 
Co. V. State, for Use of Merchants 
Bank & Trust Co., 188 So. 911, 186 
Miss. 1. 

60 C.J. p 785 note 61. 

19. U.S.—^Wilkinson v. Babbltt, C.C. 
Mo.. 29 P.Cas.No.17,668, 4 Dill. 207. 

20. U.S.—^Wilkinson v. Babbitt, su¬ 
pra. 

Ala.—^Montgromery v. Ward, 151 So. 
583, 227 Ala. 641—Oorptis Juris cit- 
ed IxL Montgomery v. Wadsworth, 
148 So. 419, 421, 226 Ala. 667. 

21. U.S.—Wllklnson v. Babbitt, C.C. 
Mo., 29 F.Cas.No.17,668, 4 Dill. 207. 

Ala.—Montgomery v. Ward, 151 So. 
583, 227 Ala. 641—Corpus Juris 
dted Iu Montgomery v. Wadsworth, 
148 So. 419, 421, 226 Ala. 667. 

22. Miss.—Qrenada Bank v. Toung, 
104 So. 166, 139 Miss. 448. 


23. Miss.—Grenada Bank v, Toung, 
supra. 

60 C.J. p 785 note 69. 

24. 111.—Trustees of Schools of Tp. 
1^0. 20, Range No. 5, Whiteside 
County V. Central Nat. Bank of 
Sterling, 39 N.E.2d 64, 312 Ill.App. 
659. 

25. Miss.—^Love v. Robinson, 137 So. 
499, 161 Miss. 585, 78 A.L.R. 608. 

Payment vlolation of law 
Fact that superintendent of banks 
may have violated law in paying de¬ 
positors of insolvent bank from guar¬ 
anty fund should not prevent reim- 
bursement.—Dove v. Robinson, supra. 

26. Pa.—^In re Sykesville Borough, 
91 Pa.Super. 335. 

27. Mass.—Hili v. Wlley, 8 N.B.2d 
1015, 295 Mass. 396. 

Discharge of encumbranoe 
Where defendant agreed to take 
deed to property from plaintlff, ob- 
tain mortgage and pay o£C encum- 
brances thereon and resell realty to 
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plaintlff within eight years if he 
could raise sufficient funds to pay offi 
defendant's indebtedness on the real¬ 
ty, defendant was deallng with realty 
in a trust capacity and, If mortgage 
was paid of£ by defendant with his 
own money, he merely became subro¬ 
gated to rights of mortgagee, and, if 
he paid it off with credlts belonging 
to plaintiff, plaintiff would become 
reinvested with legal title.—^Hanson 
V. Lancaster, 226 P.2d 105, 124 Mont. 
441. 

28. S.C.—^Neely v. People’s Bank of 
Anderson, 130 S.E. 650, 133 S.C. 43. 

29. N.Y.—^New York Public Lihrary 
V. Tllden, 79 N.Y.S. 161, 39 Mlsc. 
169. 

30. Md,—Elllcott V. Bllicott, 6 GUI & 
J. 35. 

60 C.J. p 786 note 76. 

31. N.C.—Costner v. Piedmont Cot- 
ton Mills Co., 71 S.B. 85, 156 N.C. 
128. 

32. N.C.—Costner v. Piedmont Cot- 
ton Mills Co., supra. 
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curities held by his principals for their own securi- 
ty,33 Where a testamentary trustee is removed for 
misconduct, and the court has control of a fund 
bequeathed to him as compensation for his serv- 
icep, the court may charge the fund with the com¬ 
pensation of his successor trustee.34 

§31, Persons Discharging Eixcumbrances 

Where one having an interest In property pays off 
an encumbrance on the property in order to protect his 
interest, he is ordinarily entitied to be subrogated to 
the rights and remedies of the person paid. 

The general rules as to the right to subrogation 


apply with respect to the right of a person dis¬ 
charging an encumbrance on property to be subro¬ 
gated thereto.35 Thus, where one having an interest 
in property pays off an encumbrance on the prop¬ 
erty in order to protect his interest, he is ordinarily 
entitied to be subrogated to the rights and remedies 
of the person paid,36 provided the debt secured by 
the encumbrance is not one for which the payor is 
primarily liable,37 and the grant of such relief is 
equitable.38 The discharge of an encumbrance by 
a mere volunteer will not entitle him to subroga- 
tion,^^ but subrogation will be allowed where the 
encumbrance is discharged pursuant to an express 
or implied agreement for subrogation.^^ The fact 


33. U.S.—^Alexander v. Securi ty 

Bank & Trust Co., D.C.Tex., 273 F. 
258, afflrmed. C.C.A., 288 F. 317. 

60 C.J. p 786 note 80. 

34. Cal.—^In re Wliltney’s Estate, 11 
P.2d 1107, 124 Cal.App. 109. 

35. Ark.—^Blackburn v. White, 147 
S.W.2d 7, 201 Ark. 663. 

Ky.—W. T. Congleton Co. v. CrsuCt, 
103 S.W.2d 287, 267 Ky. 750. 

N.T,—In re Colligan*s Estate, 110 N. 

Y.S.2d 638, 202 Mlsc. 728. 

60 C.J. p 787 notes 91-94. 

Ooreditor, who prooured animlment 
of fraudulezLt mortgage, is not enti¬ 
tied to be subrogated to position of 
mortgagee.—Campbell v. Calcasieu 
Nat. Bank of Southwest Louisiana, C. 
C.A.La., 12 F.2d 981, certiorari de- 
nied Calcasieu Nat. Bank of South¬ 
west Louislajia v. Campbell, 47 S.Ct. 
111, 273 U.S. 720, 71 L.Ed. 858. 

Wliere Intentlon was to olear tltle 
of UezLs, subrogation will not be de- 
creed.—Blake v. Pine Mountain Iron, 
etc., Co., Ky., 76 P. 624, 22 C.C.A. 
430. 

36. Ariz.—^Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

Ark.—^Webster v. Horton, 67 S.W.2d 
200, 188 Ark. 610. 

Mlnn.—First Nat. Bank v. Schunk, 
276 N.W. 290, 201 Minn. 359. 

N.J.—Sever v. Yeher, 16 A.2d 461, 128 
N.J.Ed. 367. 

N.Y.—^Application of Lafayette Nat. 
Bank of Brooklyn, 4 N.Y.S.2d 366, 
264 App.Div. 207. 

Ohio.—^Jones v. Remley, App., 74 N. 
E.2d 109, modified on other grounds 
75 N.E.2d 179. 

N.C.—Corpns Jnris clted In Leno v. 
Prudential Ins. Co. of America, 46 
S.E.2d 471, 474, 228 N.C. 601, 1 A.L. 
R.2d 281. 

Ohio.—Joyce v. Dauntz, 46 N.E. 900, 
56 Ohio St. 538—State Savings & 
Loan Ass’n v. Engel, 4 Ohio Supp. 
118, afflrmed, App., 72 N.E.2d 779— 
Hili V. Hurless, 4 Ohio Supp. 1. 

Pa.—Corpus Juris qnoted In Weir v. 


Potter Titi e & Mortgage Guaran- 
tee Co.. 185 A. 630, 634. 323 Pa. 212. 
Tex.—Coffman v. Brannen, Civ.App., 
60 S.W.2d 913. 

Utah.—Corpns Jnris g.noted in Peay 
V. Gasav of Provo, 39 P.2d 1041, 
1050, 88 Utah 85. 

Wash.—^Wallace v. Henderson, 101 P. 

2d 1078, 3 Wash.2d 697. 

60 C.J. p 786 note 89. 

One paying another^s debt to protect 
own rights or interests as entitied 
to subrogation generally see supra 
§ 9. 

Faot that creditor ezecnted release 
does not bar application of the text 
rule.—Lusk v. Parmer, Tex.Civ.App., 
114 S.W.2d 677, error dismissed. 

37. Colo.—Llddle v. Lechman, 163 P. 
2d 802, 114 Colo. 189. 

Ohio.—Jpnes v. Remley, App., 74 N. 
B 2d 109. modified 76 N.E.2d 179— 
Hili V. Hurless, 4 Ohio Supp. 1. 
Person paying own debt as not enti¬ 
tied to subrogation generally see 
supra § 8. 

38. Wash.—^Wallace v. Henderson, 
101 P.2d 1078, 3 Wash.2d 697. 

Application of maxims of egulty gen¬ 
erally see supra § 6, 

Frand 

Mortgagee who discharged certain 
paving and tax liens agalnst mortga- 
gors’ homestead, but who fraudulent- 
ly Induced mortgagors to include 
such hornestead in trust deed, was 
not entitied to foreclosure against 
homestead under subrogation provi- 
sion in trust deed, since it was avoid- 
ed by his fraud.—^Rotge v. Dunlap, 
Tex.Clv.App., 91 S.W.2d 905, error 
dismissed by agreement. 

33. Conn.—Home Owners* Loan 
Corp. V. Sears, Roebuck & Co., 193 
A. 769, 123 Conn. 232. 

Kan.—^Katschor v. Ley, 113 P.2d 127, 
153 Kan. 569. 

Mo.—^Roberts v. Best, 72 S.W. 657, 
172 Mo. 67. 

Pa.—Grace v. Kemp, 32 Pa.Co. 697. 
Utah.—OorptiLs Jiiris quoted in Peay 
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V. Gasav of Provo, 39 P.2d 1041, 
1060, 88 Utah 85. 

60 C.J. p 789 notes 9-11, p 790 note 
25, p 810 notes 27, 29, p 818 note 
20 . 

Volunteer as not entitied to subroga¬ 
tion generally see supra S 9* 

^ienor whose claim has heen satis- 
fled 

Where debt secured by deed had 
been paid, security deed grantee pay¬ 
ing oft executlons against land was 
not entitied to conventional or equl- 
table subrogation to rights of plain- 
tiffs in execution, since grantee had 
no Interest in land and was mere vol¬ 
unteer.—Lee V. Arlington Peanut Co., 
169 S.E. 1, 176 Ga, 816. 

40. U.S.—Gross V. Tierney, C.C.A.W. 
Va., 55 P.2d 678. 

Ga.—Lee v. Holman, 186 S.E. 189, 182 
Ga. 559. 

ICan.—^Williamstown Baptist Church 
V. Henley, 148 P.2d 269, 168 Kan. 
324—^Flnnegan v. Ihinger, 92 P.2d 
638, 150 Kan. 357. 

Miss.—Box V. Early, 178 So. 793, 181 
Miss. 19. 

Ohio.—Knox V. Carr, 26 Ohio Cir.Ct. 
346, afflrmed 70 N.E. 1126, 69 Ohio 
St. 675. 

Or.—Metropolitan Life Ins. Co. v. 

Craven, 101 P.2d 237, 164 Or. 274. 
Tex.—Citizens Sav. Bank & Trust 
Co. V. Spencer, Civ.App,, 106 S.W. 
2d 671, error dismissed Citizens 
'Sav. Bank & Trust Co. of St. Johns- 
bury, Vt., v. Spencer, 110 S.W.2d 
1161, 130 Tex. 384—Texas Bank & 
Trust Co. V. Bankers* Life Co.. Clv. 
App., 43 S.W.2d 631, error refused. 
60 C.J. p 811 note 38, p 813 note 62, 
p 814 note 68, p 819 notes 34, 40, p 
820 note 43. 

Debt oanoeled 

The fact that the notes evidenclng 
the debt discharged are “canceled” 
does not prevent the operation of the 
text rule.—^White System of Alexan- 
drla V. Fitzhugh, La.App., 5 So.2(l 
I 555. 
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that the payor knows or has notice of an interven- 
ing lien at the time he pays the senior encum- 
hrance will not bar subrogation to the senior en- 
cumbrance, provided he had an agreement for sub- 
Togation,^! although it has been held that subroga¬ 
tion will be denied one who negligently failed to 
learn of an intervening lien.^2 Subrogation is not 
allowed as against intervening rights and equities 
acquired in reliance on the recorded release of the 
lien or encumbrance in respect of which subrogation 
is sought.43 Subrogation will not be refused be- 
cause of injury to the general creditors of the com- 
mon debtor,44 

Persons who have been regarded as having suffi¬ 


cient interest in the property so that they are not 
volunteers in discharging an encumbrance thereon 
and may be entitled to subrogation include the 
owner of the property,46 a lessee,46 a junior eti- 
cumbrancer, as discussed infra § 36, one having a 
contract to purchase the property,47 and one having 
a reasonable expectancy of inheriting the property.48 
A life tenant discharging an encumbrance on the 
estate is entitled to subrogation,49 but this rule 
does not apply where the life tenant uses the funds 
of the estate to discharge the encumbrance.60 A 
husband or wife discharging an encumbrance on 
the spouse^s property is not ordinarily regarded as 
a volunteer,6i but a husband is not entitled to sub- 


iPaTmeiit at nl6oe’s re^uest 

One who paid notes given for ma- 
terials used in building house In or- 
■der to protect Interest of purchaser’s 
wlfe, who was payor’s niece, at her 
areauest, was not a mere volunteer, 
and had lien superior to rights of 
purchaser’s grantee for amounts paid 
40 satisfy lumber company’s lien for 
tnaterials, and also for taxes paid in 
•order to protect such lien.—Robert- 
son V. Lewis, 115 S.W.2d 264, 195 Ark. 
•^ 89 . 

'Xavalld assignmexit 

One who at mortgagor's request 
-paid full value for school fund mort- 
gage and secured invalid assignment 
-thereof was subrogated to mortgage 
lien superior to second mortgagee’s 
foreclosure title, and entitled to fore- 
•close 'mortgage lien.—Wells v. Wal- 
worth County, 249 N,W. 730, 61 S.D. 
413. 

-41. Miss.—^Home Owners* Loan 

Corp. V. Moore, 185 So. 263, 184 
Miss, 283. 

-42. Cal.—^Jack v. Wong Shee, 92 P.2d 
449, 33 Cal.App.2d 402. 

-43. D.C.—^Burgoon v. Lavezzo, 92 F. 
2d 726, 68 App.D.C. 20, 113 A.L..R. 
944. 

l^eb.—^Hayden v. Huff, 83 N.W. 920, 60 
Neb. 625, afflrmed on rehearing Pe- 
ters V. Huff, 88 N.W. 179, 63 Neb. 
99. 

-44. Mass.—James Stewart & Co. v. 
National Shawmut Bank of Boston, 
196 N.K 169, 291 Mass. 534. 

•45. N.T.—Lichtig v. Bates Chevro¬ 
let Co., 299 N.Y.S. 904, 262 App.Dlv. 
502. 

Tex.—Meador v. Wagner, Civ.App., 
70 S.W.2d 794, error dismissed. 

60 C.J. p 788 note 96 [h]. 

Discharge of encumbrance by pur- 
chaser see infra § 32. 

•^TeiiaiLt’8 water oharges 

A building owner, paying city 
.charges for water consumed by ten¬ 


ant in order to discharge liens on 
property, was subrogated to rights 
of City against tenant and entitled 
to recover amount paid from latter.— 
Lichtig V. Bates Chevrolet Co., 299 
N.Y.S. 904, 252 App.Div. 602. 

Mechanics’ liens 

(1) Building owner who paid lien- 
ors* claims could be subrogated to 
their rights against contractors’ sure- 
ty.—^Hansen v. Covell, 24 P.2d 772, 
218 Cal. 622, 89 A.L.R. 670. 

(2) Where owners of land were 
compelled to pay lessee’s indebted- 
ness to contractor’s assignee in or¬ 
der to obtain release of mechanic’s 
lien, owners were entitled to be sub¬ 
rogated to contractor’s right against 
lessee and lessee’s guarantor with- 
out any formal assignment.—^Morris 
V. Hussman, C.C.A.Cal., 66 P.2d 879, 
certiorari denied 64 S.Ct. 228, 290 U. 
S. 700, 78 L.Ed. 602. 

46. N.J,—Sever v. Yetter, 16 A.2d 
461, 128 N.XEq. 367. 

N.C.—^Leno v, Prudential Ins. Co. of 
America, 46 S.E.2d 471, 228 N.C. 
501, 1 A.L.R.2d 281. 

Jissaee under nnenforceable parol 
lease 

Pa._Williams v. Benzing, 63 Pa.Dlst. 
& Co. 559. 

Compnlsion to pay 

The lessee of encumbered property 
was not entitled to be subrogated for 
payments which he made on account 
of second mortgage, where it was 
not shown whether lessee was com¬ 
pelled, by reason of a threatened 
foreclosure, to make payments in or¬ 
der to protect his leasehold Interest, 
in which event alone he would be en¬ 
titled to subrogation.—Sheaffer v. 
Baerlnger, 29 A.2d 697, 346 Pa. 32. 

j^essee of only some of ootenants 

Corporation holding oil lease exe- 
cuted by two of five cotenants of 
mortgaged property was entitled to 
subrogation and assignment from 
holder of mortgage, in process of 


foreclosure, on tender of full amount 
due.—Mahnk v. Blanchard, 253 N.Y.S. 
307, 233 App.Div. 555. 

47. 111.—Landis v. Wolf, 119 Ill.App. 

11 . 

Not iu posltlon of owner 
A person who has contracted to 
purchase land which is encumbered 
by a mortgage is not in the position 
of owner so as to bar his right of 
subrogation to the mortgage he has 
dlscharged, where the contract of 
sale is not fully carried out, nor is 
he barred by reason of a tender of a 
deed to him which he has refused as 
belng improper.—^Landis v. Wolf, su¬ 
pra. 

48. Ohio.—Jones v. Remley, App., 74 
N.E.2d 109, modlfled on other 
grounds 75 N.E.2d 179. 

Soxuin-law of owner In possession 
of the property was subrogated to 
trust deed which he discharged.— 
Pugh V. Clark, Tex.Civ.App., 238 S.W. 
2d 980, error refused no reversible 
error. 

49. Mo.—^Krebs v. Bezler, 89 S.W.2d 
935, 338 Mo. 365, 103 A.L.R. 1177. 

Ohio.—Eddy v. Leath, 26 Ohio Cir. 
Ct. 645. 

60 C.J. p 787 notes 94 [e], 96 [f], p 
788 note 97 [b]. 

Bellef of ownershlp 

One who at the time of paying the 
mortgage debt erroneously believes 
himself the owner of the property, 
while in fact the record shows him 
entitled to but a life estate, is never- 
theless entitled to subrogation 
against the remainderman to the ex- 
tent to which such remainderman was 
bound to pay the mortgage to pro¬ 
tect his estate.—Stroh v. 0*Hoarn, 
142 N.W. 865, 176 Mich. 164—60 C.J. 
p 794 note 14. 

50. Mo.—^Krebs v. Bezler, 89 S.W.2d 
935, 338 Mo. 365, 103 A.L.R. 1177. 

51. Ark.—Ogden v. Watts, 54 S.W.2d 
292, 186 Ark. 500. 
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rogation to an encumbrance on his wife^s property 
whicli he discharged where the circumstances show 
that the discharge was intended as a gift to her.52 
Where a widower has no interest in the property of 
his deceased wife, he is a volunteer in discharging 
an encumbrance thereon and is not entitled to sub¬ 
roga tion.5 3 A widow having a dower or home- 
stead interest in property is not regarded as a volun¬ 
teer in discharging an encumbrance thereon and 


may be entitled to subrogation.54 The discharge of 
an encumbrance on community property by oiie of 
the spouses out of his or her separate property may 
entitle the payor to subrogation,55 and a wife 
using her personal funds to discharge an encum¬ 
brance on property held as tenants by the entirety 
has been granted subrogation.^® 

The foregoing rules have been applied where the 
encumbrance discharged is a mortgage®^ or deed of 


Mlnn.—Kopp v. Thele, 116 N.W. 472, 
104 Minn. 267, 17 L..R.A.,3Sr.S.. 981, 
15 Ann.Cas. 813. 

60 C.J. p 788 note 97 [e]. 

Contract to pnroliase 

Where a wife made ali the pay- 
ments due on a contract to purchase 
land entered Into by husband, not as 
a volunteer but In protection of her 
dower interests and the homestead 
interest of herself and minor son, her 
equity in the property was superior 
to that of a simple contract creditor 
of husband.—^Des Portes v. Hali, 192 
So. 899, 238 Ala. 641. 

Wliere husband abandoned wife, 
who continued to Uve on his land, 
she was not a mere volunteer in dis¬ 
charging encumbrance thereon and 
was entitled to subrogation.—Issel- 
stein V. Steinberger, 179 P. 865, 106 
Wash. 294. 

52. Ark.—Stewart v. Tucker, 188 S. 
W,2d 125, 208 Ark. 612. 

53. Ark.—Stewart v. Tucker, supra. 

54. Ala.—^Des Portes v. Hali, 192 So. 
899, 238 Ala. 641. 

Ark.—Broyles v. Edmonson, 104 S.W. 

2d 813, 193 Ark. 1125. 

N.J.—^Blmore & West Bnd Bldg. & 
Loan Ass’n v. Dancy, 165 A. 796, 
108 N.J.Bd. 542. 

60 C.J. p 787 note 96 [m], p 788 notes 
97 [d], 98 [a]. 

55. Cal.—^Kenney v. Kenney, 217 P. 
2d 151, 97 Cal.App.2d 60. 

Tex.—^Lusk v. Parmer, Civ.App., 114 
S.W.2d 677, error dismissed—^Davis 
v. Magnolia Petroleum Co., Civ. 
App., 105 S.W.2d 695, afllrmed 134 S. 
W.2d 1042, 134 Tex. 201. 

56. Mich.—McCaslin v. Schouten, 
292 N.W. 696, 294 Mich. 180. 

57. Ark.—^Broyles v. Edmonson, 104 
S.W'.2d 813, 193 Ark. 1125—Webster 
V. Horton, 67 S.W.2d 200, 188 Ark. 
610—Ogden v. Watts, 64 S.W.2d 
292, 186 Ark. 600. 

Conn.—Home Owners' Loan Corp. v. 
'Sears, Roebuck & Co., 193 A. 769, 
123 Conn. 232. 

Kan.—^Katschor v. Ley, 113 P.2d 127, 
153 Kan. 569. 

La.—^White System of Alexandria 
V. Fitzhugh, App., 5 So.2d 555. 


Md.—Heighe v. Sale of Real Estate, 
164 A 671, 164 Md. 259, 93 AL.R. 
81. 

N.Y.—Mahnk v. Blanchard, 253 N.T. 

S. 307, 233 App.Div. 655. 

Ohio.—Joyce v. Dauntz, 45 N.E. 900, 
55 Ohio St. 538—Jones v. Remley, 
App., 74 N.E.2d 109, modifled on 
other grounds 75 N.E.2d 179—In re 
Outhwaite*s Estate, Prob., 94 N.E. 
2d 122, afflrmed, APP., 94 N.E.2d 59. 
Pa.—Sylvester v. Gosztonyi, Com.Pl., 
30 North.Co. 228. 

60 C.J. p 787 note 96. 

Volunteer 

lowa.—^Ackley Bank v. Porter, 89 N. 

W. 1094, 116 lowa 377. 

Neb.—Mavity v. Stover, 94 N.W. 834, 
68 Neb. 602. 

One having absolute or contingent 
interest in mortgaged property may 
pay mortgage debt, with right of sub¬ 
rogation, if payment is necessary for 
protection of interest.—MaJink v. 
Blanchard. 253 N.Y.S. 307, 233 App. 
Div. 555—60 C.J. p 787 note 96 [b]. 

Discharge by persou entitled to re- 
deem 

•Subrogation arises by operation of 
law whenever a mortgage debt is ex- 
tinguished by one entitled to redeem, 
other than the mortgagor or person 
ultimately liable for mortgage debt. 
Ohio.—State Savings & Loan Ass'n v. 
Bngel, 4 Ohio Supp. 118, afflrmed, 
App., 72 N.E.2d 779—Hili v. Hur- 
less, 4 Ohio Supp. 1. 

Tex.—McDermott v. Steck Co., Civ. 
App., 138 S.W.2d 1106, error re- 
fused. 

Subrogation necessary for protection 
of rlghts 

An eauitable assignment of lien 
and debt to person paying mortgage 
arises when person making payment 
stands in such relationship to the 
premises or to the other parties that 
his interests, recognized either by law 
or equity, can only be fully protect- 
ed and maintained by regarding the 
transaction as an assignment to him, 
and the lien of the mortgage as be- 
ing kept alive, either wholly or in 
part, for his security and benefit.— 
Lusk V. Parmer, Tex.Civ.App., 114 S. 
W.2d 677, error dismissed. i 


Where one was induced by Araud 
to oonvey property and the fraudu- 
lent grantee mortgaged the property 
and then reconveyed it to the original 
owner, who, without knowledge of 
such mortgage, discharged an earlier 
mortgage on the property, the owner 
was entitled to subrogation to the 
mortgage he discharged as against 
the mortgage given by his grantee.— 
Simpson V. Del Hoyo, 94 N.Y. 189. 

Condenmatlon 

(1) In proceedlng for condemnatlon 
of fee title, wherein owners were en¬ 
titled to only nominal award because 
thelr title was subject to Street ease- 
ments, but mortgagees were entitled 
to unincumbered fee value, city wouldi 
be subrogated to mortgagees’ rights 
in portion of mortgaged premises: 
which was not taken, to extent of 
award paid to mortgagees, although 
subordinated to mortgagees’ rights 
in such portion for the balances due 
on mortgages.—^In re Braddock Ave- 
nue, City of New York, 16 N.E.2d 663. 
278 N.Y. 163, reargument denled In 
re Braddock Avenue, City of New 
York, 16 N.E.2d 860, 278 N.Y. 703—In 
re Sixty-Eighth (Tenth and 
Eleventh) Street, 13 N.Y.S.2d 714, 267 
App.Div. 289, supplemented 41 N.Y.S. 
2d 211, 266 App.Div. 677. 

(2) Where assignee of mortgage. 
for nominal consideration, released 
certain lots from mortgage after title 
to part of mortgaged land had vested 
in City by virtue of condemnatlon 
proceedings, the city could not suc- 
cessfully claim that its right of sub¬ 
rogation by way of an equitable lien 
on mortgaged property not taken, on 
payment of award to assignee, was 
impaired by asslgnee’s acts, slnce 
subrogation should not have been ap¬ 
plied.—^In re 43d Avenue, Borough of 
Queens, City of New York, 24 N.E.2d 
841, 282 N.Y. 42, reargument denied 
12 N.Y.S.2d 366, 266 App.Div. 1100. 

(3) In proceedlng to condemn land 
for grade Crossing eliminatlon, where 
owner agreed to convey property to« 
state for a payment of a cash con¬ 
sideration and relocation and grading 
of entranceway, but state was re- 
quired to pay mortgagee an award of 
fee value of land taken to be applied 
on mortgage, state was entitled to be 
subrogated to mortgagee's rights in 
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trust,58 a vendor’s lien,59 a judgment lien,5® an ex- 
ecution lien,®^ a materialman^s or mechanicas lien,®^ 
or an assessment®^ 

Maritime lien, One who pays the wages of sea- 
men may be subrogated to the rank of the sea- 
men as against other lienholders,®^ and this rule 
extends to an owner^S or coowner®® when the 
equities are with him, and a bottomry creditor may, 
by payment of the wages, entitle himself to a nova- 
tion in their place for recovery of their demands 
against the vessel.®'^ However, a mere volunteer 
who discharges the lien for wages cannot legally 
claim to be subrogated thereto;®^ nor is a general 
agent entitled to subrogation by reason of paying 
seamen in the usual course of his agency.®^ A 
third person who, at the request of the master, dis¬ 
charges maritime liens is not a volunteer.^o The 
charterer of a vessel or his agent, who has au- 
thority to, and does, order Services and supplies for 
the vessel is subrogated to a maritime lien where 
he pays for such supplies and services.'^^ Where a 


vessel is forfeited for false registry, a person who 
has paid on behalf of the vessel the statutory head 
tax due on alien passengers, which is a lien on the 
vessel, is entitled to be subrogated thereto.'^^ 

§ 32, - Persons in Status of Purchaser of 

Encumbered Property in General 

A purchaser of property on which there is an en- 
cumbrance is not a volunteer in discharging the encum- 
brance, and, where he is not primarily obiigated to pay 
the encumbrance, and Justice and equity require it, he 
may be subrogated to the rights of the holder of the 
encumbrance. 

A purchaser of property on which there is an 
encumbrance is not a volunteer in paying and dis¬ 
charging the encumbrance where the payment is 
made to protect his own interest or to perfect his 
own title,*^® and, where he is not primarily obiigated 
to pay the encumbrance, and justice and equity re¬ 
quire it, he may be subrogated to the rights of the 
holder of the encumbrance,*^^ at least as against a 


portion of mortgaged premises which 
was not taken to extent award paid 
«xceeded amount for which owner 
had contracted to convey the premis¬ 
es.—^Application of East River Sav. 
Bank. 61 N,T.'S.2d 796, 268 App.Div, 
267. 

68. N.C.—^Leno v. Prudential Ins. Co. 
of America, 46 S.E.2d 471, 228 N.C. 
601, 1 A.L.R.2d 281. 

60 C.J. p 788 note 97. 

Tolimteer 

Tex.—Schneider v. Sellers, Clv.App., 
81 S.W. 126, modlfled on other 
grounds 84 S.W. 417, 98 Tex. 380. 

69. Ala.—^Des Portes v, Hali, 192 
So. 899, 238 Ala. 641. 

Ark.—Stewart v. Tucker, 188 S.W.2d 
126, 208 Ark. 612. 

Tex.—Lusk v. Parmer, Clv.App., 114 
S.W.2d 677, error dlsmissed—^Davis 
V. Magnolia Petroleum Co., Clv. 
App.. 105 S.W.2d 695, afflrmed 134 
S.W.2d 1042, 134 Tex. 201—Texas 
Bank & Trust Co. v. Bankers Life 
Co., Clv.App., 43 S.W.2d 631. 

60 C.J. p 788 note 98, p 818 note 20, 
p 819 note 34, p 819 note 40-p 820 
note 43. 

A stranger to a tltle acquires no 
!len by way of subrogation in mak- 
Ing purchase-money payments.— 
Stewart. v. Tucker, 188 S.W.2d 125, 
208 Ark. 612. 

Ofilcers and stockholders of a cor- 
poratlon are subrogated to the ven- 
dor’s lien retained by the grantor of 
land to the Corporation paid off by 
them.—Canadlan Country Club v. 
Johnson, Tex.Civ.App., 176 S.W. 836. 


60. N.Y.—Cole V. Malcolm, 66 N.T. 
363. 

60 C.J. p 787 note 95. 

61. Ga..—Lee v. Arlington Peanut 
Co., 169 S.B. 1, 176 Ga. 816. 

62. 111.—Hibernlan Banking Ass*n v. 
Chicago Title & Trust Co., 217 111. 
App. 36, affirmed 129 N.E. 540, 295 
111. 537. 

60 C.J. p 787 note 94 [c]. 

63. Ohlo.—Eddy v, Leath, 26 Ohlo 
Cir.Ct. 645. 

60 C.J. p 787 note 91 [a]. 

64. U.S.—The J. A. Brown, D.C. 
Mass., 13 P.Cas.No.7,118, 2 Lowell 
464. 

65. U.S.—The J. A. Brown, supra. 

88. U.S.—^The J. A. Brown, supra. 

67. U.S.—The Cabot, D.C.N.Y., 4 P. 
Cas.No.2.277, Abb.Adm. 160. 

68. Ark.—The P, H, Whlte v. Levy, 
10 Ark. 411. 

69. U.S.—The Sarah J. Weed, D.C. 
Mass., 21 F.Cas.No.12,360, 2 Lowell 
555. 

Beliance on handling of fands fox re- 
imbnrsement 

Where one who was appointed *‘ir- 
revocable agent” of company ownlng 
vessel to handle all matters in con- 
nection with two projected voyages 
of the vessels agreed to pay certain 
of company’s bilis, including unpaid 
wages due to crew and wages durlng 
contemplated voyages, relying on his 
own handling of company's funds for 
his reimbursement, he was not enti¬ 
tled to be subrogated to the wage 


liens against the ship.—U. S. v. The 
Pomare, D.C.Hawali, 92 P.Supp. 185. 

70- U.S.—Pielder v. Bay Const. Co., 
C.C.A.Pla., 6 P.2d 227—The Rich- 
mond, D.C.Del., 2 F.2d 903. 

71. U.S.—The Atlanta, D.C.Ga., 82 
P.Supp. 218—^Rodriquez v. The G. 
K. Dauntless, D.C.Fla., 70 P.Supp. 
958. 

72. U.S.—The EYedericka Schepp, D, 
C.R.I., 195 P. 623. 

73. Tex.—^Rlcketts v. Alliance Life 
Ins. Co., Clv.App., 135 S.W.2d 726, 
error dismissed, judgment correct. 

60 C.J. p 789 note 18. 

74. Mo.—Oorpns Jarls olted In Tuck¬ 
er V. Holder, 225 S.W.2d 123, 126, 
359 Mo. 1039. 

Tex.—Corpus Juris cLted in McDer- 
mott V. Steck Co., Clv.App., 138 S. 
W.2d 1106, 1109, error refused— 
Ricketts V. Alliance Life Ins. Co., 
Civ.App., 135 S.W.2d'726. 

Utah.—Corpus Juris quoted in Peay 
V. Gasav of Provo, 39 P.2d 1041, 
1050, 88 Utah 85. 

60 C.J. p 789 notes 18, 20, p 795 note 
41, p 796 note 47. 

Subrogation of: 

Fraudulent grantee to rights of 
creditor whom he has paid see 
Fraudulent Conveyances § 280 d. 
Purchaser of goods in vlolatlon of 
bulk sales statutes see Praudu- 
lent Conveyances § 484 c. 

Blght eictenda to those olalmlng ttzL. 
der purchaser 

Md.—Glbson y, McCormlck, 10 Gill 
& J. €5. 
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junior encumbranceJ^ In order that the purchaser 
may be entitled to subrogation, it is essential that 
he has, by his payments, extinguished the encum- 
brance or charge on the property purchased,*^ 6 and 
that his payments, made in good faith,77 were made 
either as the resuit of compulsion,78 or for the pro- 
tection of some interest in the property that was 
threatened or imperiled by the encumbrance or 
charge paid.79 It has been stated that a purchaser 
of property who discharges an encumbrance thereon 
at the request of the debtor will be subrogated to 
such encumbrance as against other encumbrances 
of which he had no notice, but not as against en¬ 
cumbrances of which he had notice either actual or 
constructive.SO 

A purchaser of realty who discharges an encum¬ 
brance for which he is primarily liable is not en¬ 
titled to claim subrogation.^i Thus, as a general 
rule, a purchaser of encumbered property cannot 
be subrogated to the benefit of an encumbrance 
which he has assumed and agreed to pay,82 as 

against junior encumbrances.*3 

Failure of Htle. A purchaser who, in good faith, 
in order to protect his title or interest, discharges 
an encumbrance on the property but has no title or 
interest, is not a mere volunteer,^^ and is entitled 
to subrogation,85 and to have the lien of the en¬ 
cumbrance kept alive until he is paid,®® This rule 
has been held to apply in favor of a purchaser who 
assumed an encumbrance as against third persons 
who have a hostile and superior interest in the 
property.87 It has been held that a purchaser, who 


with notice of a prior accepted option to purchase 
the property, applies the purchase money to dis- 
charge encumbrances thereon, is not entitled to be 
subrogated to the rights of the encumbrancers paid 
on being compelled to perform the option.88 Where 
one, knowing that the mortgage was not executed by 
the owner of the property, nevertheless releases a 
chattel mortgage of it, he has been denied subroga¬ 
tion to a valid mortgage which was released as part 
of the transaction involved in the giving of the 
chattel mortgage.88 

§ 33. -Application to Discharge of Par- 

ticular Encumbrances 

a. Mortgage or deed of trust 

b. Vendor’s lien 

c. Judgment lien 

d. Chattel mortgage; deed of trust; con- 

ditional sale 

a. Mortgage or Deed of Trust 

As a general rule, a purchaser who discharges a 
mortgage or deed of trust on the property may be sub¬ 
rogated to the rights of the holder thereof, but subro¬ 
gation will ordinarily be denied a purchaser who as¬ 
sumed the mortgage or deed of trust; subrogation will. 
ordinarily be allowed to a purchaser whose title has. 
wholly failed. 

As a general rule, a purchaser of property en¬ 
cumbered by a mortgage or deed of trust who, in 
order to protect his title or interest, believing in 
good faith he has title or interest, although his 
title or interest has wholly failed, discharges the 


Mo.—Corpus Juris dted in Tucker v. 
Holder. 225 S.W.2d 123, 126, 359 
Mo. 1039. 

75. Tex.—^McDermott v. Steck Co„ 
Civ.App., 138 S.W.2d 1106. 

76. Mo.—^Roberts v. Best, 72 S.W. 
657, 172 Mo. 67. 

Utah.—Corpus Juris auoted In Peay 
V. Gasav of Provo, 39 P,2d 1041, 
1050, 88 Utah 85. 

Payment as essential to subrogration 
generally see supra § 10. 

77. Mo.—Roberts v. Best, 72 S.W. 
657, 172 Mo. 67. 

Utah.—Corpus Juris auoted in Peay 
V. Gasav of Provo, 39 P.2d 1041, 
1050, 88 Utah 85. 

78. Mo.—Roberts v. Best, 72 S.W. 
657. 

Utah.—Corpus Juris quoted in Peay 
V. Gasav of Provo, 39 P.2d 1041, 
1050, 88 Utah 85. 


79. Utah.—Corpus Juris quoted in 
Peay v. Gasav of Provo, supra. 

60 C.J. p 790 note 24. 

80. Ga.—^Benenson v. Evans, 134 S.E. 
441, 162 Ga. 678. 

81. Ind.—Caley v, Morgan, 16 N.E. 
790, 114 Ind. 350—La Grange v. 
Greer-Wilkinson Lumber Co., 108 
N.E. 373, 59 Ind.App, 488. 

Primary liability as affecting subro¬ 
gation generally see supra § 8. 

82. Ark.—Corpus Juris cited In 
Lindley v. Marriott, 114 S.W.2d 453, 
454, 196 Ark. 1178. 

Mo.—Tucker v. Holder, 225 S.W.2d 
123, 359 Mo. 1039. 

Tex.—McDermott v. Steck Co., Civ. 

App., 138 S.W.2d 1106. 

60 C.J. p 790 note 29. 

83. Ark.—Lindley v. Marriott, 114 S. 
W.2d 453, 196 Ark. 1178. 

Mo.—Tucker v. Holder, 225 S.W.2d 
123, 359 Mo. 1039. 


84. Ark.—Martin v. Rolfe, 184 S.W, 
2d 70, 207 Ark. 1072. 

60 C.J. p 790 note 32. 

85. Ark.—Martin v. Rolfe, supra. 
N.T.—Grosch v. Kessler, 177 N.E. 10, 

256 N.T. 477. 

Okl.—Mitchell v. Jackson, 60 P.2d 
390, 177 Okl. 441. 

60 C.J. p 790 note 33. p 796 note 43. 

88. Mo.—Gooch v. Botts, 20 S.W. 
192, 110 Mo. 419. 

87. Mo.—Tucker v. Holder, 225 S.W. 
2d 123, 359 Mo. 1039. 

Sower Interest of grantor’s wife 
Where grantee assumes and pays 
an encumbrance without knowledge 
of a rlght to dower in the grantor's 
wife, he is subrogated to the encum¬ 
brance as against such dower inter¬ 
est.—Tucker v. Holder, supra. 

88. N.J.—Brooks v. Wentz, 49 A. 
147, 61 N.J.Ba. 474. 

89. N.D.—First Nat. Bank v. Piante, 
235 N.W. 136, 60 N.D. 512. 
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mortgage or deed of trust is entitled to subroga- 
tion to the rights of the holder of the mortgage or 
deed of trust which he discharged,^^^ but according 
to some authorities this rule applies only where 
the purchaser acted under a mistake of fact and 
not where his mistake was one of law.^i Moreover, 
it has been held that, where the conveyance to him 
is invalid, the grantee is a mere volunteer and is 


not entitled to subrogation to the mortgage which 

he discharged.S2 

A purchaser of realty encumbered by a mortgage 
or a deed of trust which he does not assume may 
be entitled to subrogation as far as he has paid and 
discharged the mortgage or deed of trust for the 
protection of his interest;^^ and the benefit of this 
rule extends to the purchaser^s grantee,but not 


90. Ala.—Carter v. Carter, 38 So.2d 
657, 251 Ala. 698—Myers v. Ellison, 
31 So.2d 353, 249 Ala. .367. 

Ark.—^Martin v. Rolfe, 184 S.W.2d 70, 
207 Ark. 1072. 

Miss.—Jackaon v. Overton, 96 So. 742. 
Okl.—Mitchell v. Jackson, 60 P.2d 
390, 177 Okl. 441. 

60 C.J. p 794 notes 12, 13, 16 [a]. 
Invalid devise 

Where a purchaser of realty en¬ 
cumbered by a mortgagre aasumed 
payment of the mortgage as part of 
the purchase price and wllled the 
property to his wife, and the wlfe 
discharged such mortgage under the 
belief that she owned the land as 
devlsee, although In fact the will was 
invalid, the wife will have a lien on 
the land for the amount paid by her. 
—Coudert v. Coudert, 5 A. 722, 43 N. 
XEq. 407. 

91. N.J.—^Bentley v. Whittemore, 18 
N.J.Bd. 366. 

60 C.J. p 795 notes 21, 22. | 

92. Ark.—Grayson v. Bauschlicher, 
79 S.W.2d 990, 190 Ark. 414. 

Porchaser from grantee while llti- 
gation was pending was not purchas¬ 
er in good falth and was not entitled 
to subrogation.—Grayson v. Bausch¬ 
licher, supra. 

93. XJ.S.—^Hurt v. Read, C.C.ATex., 
108 P.2d 282. 

0.C.—Burgoon v. Lavezzo, 92 F.2d 
726. 68 App.D.C. 20. 113 A.L.R. 944. 
Idaho.—Gerken v. Davidson Grocery 
Co., 69 P.2d 122, 57 Idaho 670. 
Mass.—Porter v. Engel, 189 N.E. 798, 
286 Mass. 33. 

Mo.—Corpus Juris cited in Tucker v. 
Holder. 226 S.W'.2d 123, 126, 859 
Mo. 1039. 

—Camden County Welfare Board 
V. Federal Deposit Ins. Corp., 62 A 
2d 416, 1 N.J.Super. 532. 

Ohio.—^Ehrman v. Bayer, App., 41 N. 
E.2d 900—State Savings & Loan 
Ass’n V. Engel, 4 Ohio Supp. 118, 
afflrmed, App., 72 N.E.2d 779. 

Tex.—^Ricketts v. AHiance Life Ins. 
Co., Civ.App., 135 SW.2d 725, error 
dismissed, judgment correct. 

60 C.J. p 791 note 62, p 792 notes 63, 
70, p 796 note 46. 

Furohaser of an egulty of redemp- 
tlon, on paying off a prior mortgage, 
is entitled to be subrogated to the 


rights of the persons paid, the mort- 
gages paid being considered a part 
of the purchaser’s title to the prem- 
ises.—Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 684—60 C.J. p 796 notes 
45. 48. 

Purchaser of part of property covered 
by mortgage 

One who purchased two of the 
three tracts covered by a mortgage 
and tendered the full amount of the 
mortgage to the mortgagee became 
subrogated to all of his rights.— 
First Nat. Bank v. Schunk, 276 N.W. 
290, 201 Minn. 369. 

Fartial subrogation 

(1) A purchaser of land encum¬ 
bered by a mortgage, making part 
payment to the mortgagee of the debt 
secured by the mortgage, is entitled 
to be subrogated pro tanto as to sub- 
secLuent encumbrances.—^Fuller v. 
Irvin, 42 P. 1094, 1 Kan.App. 248— 
60 C.J. p 792 note 77. 

<2) One who purchased property | 
subject to two mortgages is not enti¬ 
tled to subrogation as against the 
second to the extent of the payments 
he made on the flrst mortgage, and is 
not entitled to share pro rata in the 
proceeds of a sale on the foreclosure 
of the second mortgage to the extent 
that he has paid the second mortgage. 
—Schreyer v. Saunders, 66 N.Y.S. 921, 
39 App.Dlv. 8. 

(3) Partial subrogation generally 
see supra § 10. 

Partial assumption 

Where father who owned two 
ranches encumbered by one mortgage 
conveyed one ranch to his three sons 
in consideration of their assumption 
of only one half of entire indebted- 
ness, the sons who discharged more 
than their share of a common debt 
in order to protect their ranch were 
entitled to be subrogated to rights 
of the lienholders to the extent that 
their payment exceeded their assum- 
ed share.—^Hurt v. Read, C.C.A.Tex., 
108 F.2d 282. 

AU asslguee of the mortgagor, on 
being compelled for the protection of 
his interest to pay the mortgage, is 
not a volunteer.—^Tarbell v. Durant, 
17 A. 44, 61 Vt. 616. 

Where the mortgage discharged Is 
uot a valld Heu on the land, the pur¬ 


chaser is not entitled to subrogation. 
—^Wooten V. Doss, 102 S.E. 647, 25 
Ga.App. 91. 

Deed to mortgagee 

(1) The text rule has been applled 
in favor of a mortgagee who takes 
a deed instead of foreclosing and he 
is subrogated to his mortgage as 
against junior liens of which he had 
no knowledge.—Perry v. Perry, 221 N. 
W. 674, 53 S.D. 586. 

(2) On the other hand, a purchaser 
from the mortgagee, to whom the 
mortgagor had quitclaimed the prop¬ 
erty has been denied subrogation to 
the mortgage as against junior liens. 
—Novak V. Kruse, 123 N.E. 519, 288 
111. 363. 

(3) A mortgagee who in purchajs- 
ing property releases his mortgage in 
part payment, relying on a promlse 
that a prior mortgage would be re- 
leased, cannot be subrogated to the 
rights he would have had under the 
canceled mortgage where the release 
of the prior mortgage was forged, 
and the same rule applies to his ven- 
dee.—Johnson v. Coffln, 273 P. 486, 
127 Kan. 405. 

Doss Buffered by mortgagee 

Contract to purchase land subject 
to mortgage made purchaser, as to 
mortgagor, primarily liable for mort¬ 
gage debt, and, where purchaser In 
consideration of postponement of 
mortgage foreclosure proceedings in- 
demnifled mortgagee to extent of 
amount of taxes in arrears against 
ultimate deflciency in mortgage se- 
curity and failed to consummate the 
purchase, and mortgagee sustained 
a net loss after application of indem- 
nity, but executed satlsfaction of 
mortgage bond, purchaser’s assignee 
was not entitled, because of such re¬ 
lease, to return of indemnity.—Bater 
V. Cleaver, 176 A 889, 114 N.J.Law 
346. 

Purchase subject to a uumber of 
mortgages 

One who purchased subject to four 
mortgages and paid the flrst is not 
subrogated thereto so as to defeat 
the other mortgages.—Guernsey v. 
Kendall, 65 Vt. 201. 

94. Miss.—^Nixon v. Julian, 18 So. 

366. 72 Miss. 570. 

N.T.—Tompkms v. Seely, 29 Barb 

212 . 
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to a volunteer.95 Thus, where money due on the 
mortgage is paid by such purchaser, it is in the 
nature of an equitable assignment, substituting him 
who pays in the place of the mortgagee,^® and it 
makes no difference whether he took an assignment 
of the mortgage as a release, or whether a dis- 
charge was made and evidence of the debt can- 
celed;®*^ and no proof of intention on his part to 
keep the mortgage alive is necessary to give him 
the benefit of it.^* The purchaser*s right of sub- 
rogation to the mortgage he discharged includes its 
priority over junior liens^® of which he did not have 
actual knowledge,! where he was not culpably 
negligent in failing to learn of the junior lien,^ even 
though he had constructive notice thereof.3 Even 
where the mortgage is discharged of record, the 
purchaser may be subrogated thereto as against 
junior lienors who did not change their position 
in reliance on the recorded discharge.*^ Whether 
one who purchases subject to a mortgage which he 
discharges is subrogated to the mortgagee*s rights 


in other security he holds for the payment of the 
mortgage debt has been held to depend on the 
equities of the case and whether the price paid by 
the purchaser, including the discharge of the mort¬ 
gage, is in excess of the value of the land.5 Where 
the purchaser is compelled to pay a mortgage which 
was released by a guardian without authority, he 
is subrogated to the guardian’s rights as to the 
substituted security taken by the guardian,® al- 
though he cannot compel the guardian first to re- 
sort to such security.*^ Where a mortgagor conveys 
the property expressly subject to the mortgage and 
the purchaser reconveys, with a covenant against 
encumbrances not excepting the mortgage, and such 
purchaser satisfies the mortgage, he obtains no right 
of subrogation to the rights of the mortgagee.® 

As a general rule, a purchaser who discharges a 
mortgage or deed of trust which he has assumed 
is not entitled to subrogation® to the prejudice of a 
junior lien claimant of whose lien he had actual^® 
or constructive^ 1 notice at the time of payment, in 


95. Cal.—Macfarlane v. Faulkner, 37 
P.2d 161, 1 Cal.App.2d 722. 

Alistractar llalble to pnrdiaser 
Where abstracter who issued cer- 
tiflcate of tltle in which It was er- 
roneously shown that certain prop¬ 
erty was free from mortgages subse- 
quently paid mortgage on property, 
abstracter was volunteer and not en¬ 
titled to recover payments made from 
original mortgagors, in absence of as¬ 
signment of rights of purchasers for 
whom abstract was made, slnce no 
privity of contract exlsted between 
abstracter and original mortgagors, 
particularly where original mortga¬ 
gors had notifled abstracter they were 
not liable on mortgage.—^Macfarlane 
V. Faulkner, supra. 

96. D.C.—^Burgoon v. Lavezzo, 92 F. 
2d 726, 68 App.D.C. 20, 113 A.L.R. 
944. 

60 C.J. p 792 notes 67, 68. 

97. Tex.—^Houston First Nat. Bank 
V. Ackerman, 8 S.W. 45, 70 Tex, 
316. 

CO C.J. p 792 note 69. 

98. Ark.—Jefferson v. Edrington, 14 
■S.W. 99, 63 Ark. 545. 

99. Ohio.—^Ehrman v. Bayer, App., 
41 N.B.2d 900—State Savings & 
Loan Ass’n v. Engel, 4 Ohio Supp. 
118, affirmed, App., 72 N.Ew2d 779. 

1. N.J.—Camden County Welfare 
Board V. Pederal Deposit Ins, Corp., 
62 A.2d 416, 1 N.J.Super. 532. 

Ohio.—State Savings & Loan Ass*n v. 
Engel, 4 Ohio Supp. 118, affirmed, 
App., 72 N,E.2d 779. 


2. N.J.—Camden County Welfare 
Board V. Pederal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 632. 

Ohio.—State Savings & Loan Ass'n 
V. Engel, 4 Ohio Supp. 118, affirmed, 
App., 72 NE.2d 779. 

3. N.J.—Camden County Welfare 
Board v. Federal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 632. 

4. N.J.—Camden County Welfare 
Board v. Federal Deposit Ins. Corp., 
supra. 

5. Miss.—Haraway v. Sledge & Nor- 
fleet Co.. 11 So.2d 903, 194 Miss. 133, 
146 A.L.R. 735, suggestion of error 
overruled 12 So.2d 436, 194 Miss. 
133, 145 A.L.R, 735. 

6. Tex.—^Freiberg v. De Lamar, 27 
S.W. 151, 7 Tex.Civ.App. 263. 

7. Tex.—Freiberg v. De Lamar, su¬ 
pra. 

8. N.T.—^Weeks v. Garvey, 4 NT.S. 
890, 66 N.Y.Super. 557. 

9. Ala—^Duke v. Kilpatrick, 163 So. 
640, 231 Ala. 51. 

D.C.—Burgoon v. Lavezzo, 92 F.2d 
726, 68 App.D.C. 20, 113 A.L.R. 944. 

Fla—Whyel v. Smith, 134 So. 652, 
101 Fla 971. 

Ind.—St orer v. Warren, 192 N.E. 325, 
99 Ind.App. 616. 

Ky.—Corpus Juris quoted Iu Smith 
V. Feltner, 83 S,W.2d 606, 609, 269 
Ey. 833. 

Mo.—Tucker v. Holder, 225 S.W.2d 
123, 369 Mo. 1039—State ex rei. 
State Highway Commission v. 
Houchens, App., 236 S.W.2d 97, 
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Pa.—^Klopfenstein v. Chadbourne, 161 
A. 642, 105 PaSuper. 630. 

Tenn.—Cole v. Patty, 134 S.W.2d 160, 
175 Tenn. 334—Clevenger v. Rains, 
73 S.W.2d 1114, 18 Tenn.App. 128. 

60 C.J. p 793 notes 92, 2, p 794 note 10. 

Beasons for mle 

(1) A purchaser who discharges an 
encumbrance which he has assumed 
is the person primarily liable and has 
paid his own debt. 

D.C.—^Burgoon v. Lavezzo, 92 F.2d 
726, 68 APP.D.C. 20, 113 A.L.R. 944. 
Ind.—Storer v. Warren, 192 N.E. 325, 
99 Ind.App. 616. 

Ky.—Smith v. Feltner, 83 S.W.2d 606, 
269 Ky. 833. 

Mo.—State ex rei. State Highway 
Commission v. Houchens, App., 235 
S.W.2d 97. 

Tenn,—Cole v. Patty, 134 S.W.2d 160, 
175 Tenn. 334. 

(2) A purchaser assuming a mort¬ 
gage is a volunteer.—Corpus Juris 
quoted lu Smith v. Feltner, 83 S.W. 
2d 506, 609, 269 Ky. 833—60 C.J. p 
793 note 91. 

10. Ky.—Corpus Juris quoted lu 

Smith V. Feltner, 83 S.W.2d 606, 
509, 269 Ky. 833. 

Tenn.—Clevenger v. Rains, 73 S.W. 

2d 1114, 18 Tenn.App. 128. 

60 C.J. p 793 note 93. 

11. Ark.—^Lindley v. Marriott, 114 
S.W.2d 453, 196 Ark. 1178. 

Ky.—Corpus Juris quoted lu Smith 
V. Feltner, 83 S.W.2d 606, 609, 269 
Ky. 833. 

60 C.J. p 793 notes 94, 98, 99. 
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the absence of an agreement between the parties 
that he will be subrogated,^^ gr an assignment of the 
mortgage.^3 This rule has been applied, even 
though the purchaser expended large sums of money 
in improving the premises and assumed and paid 
other liens thereon prior to the lien as to which he 
seeks priority.^^ A purchaser of realty who as¬ 
sumes and discharges a mortgage, believing in good 
faith that he has good title, although he has no 
title, is entitled to subrogation,^5 and there is au- 
thority holding that a purchaser who assumes a 
mortgage which he subsequently pays is subrogated 
thereto as against a junior lien of which he did 
not have actual knowledge at the time of the pur- 
chase,^® on the theory that the existence of the 
junior lien brings him within the rule permitting 
subrogation in favor of a purchaser whose title has 
falled.^*^ 

A purchaser who believed he was acquiring the 
fee but actually got only a life estate has been sub¬ 
rogated to the protection of a mortgage he assumed 
and discharged as against the remaindermen,^^ 
but it has been held that one who purchases with 
knowledge of a mortgage which he subsequently 
discharges is not subrogated to the rights of the 
mortgagee as against the remaindermen when it 
develops that he acquired only a life estate and 
not the fee.^^ A purchaser who assumed and paid 
a mortgage has been subrogated to the rights of 
the mortgagee as against the dower interest of his 
grantor^s wife.^O On the other hand, a purchaser 
assuming and discharging a mortgage under the 
belief that he was acquiring the full title has been 


denied subrogation, although he acquired only a 
half interest where he had constructive notice of 
the limitation on his interest,and a purchaser 
who assumed and discharged a mortgage on the 
entire tract has been denied subrogation, although 
the deed to him was deficient as to the quantity of 

land conveyed.22 

Where a grantee, assuming a mortgage, conveys 
to a third person who pays the mortgage in order 
to protect his title, such third person is entitled to 
be subrogated to the rights of the mortgagee,23 
particularly where he takes an assignment of the 
mortgage.^^i Where a grantee of a part of mort- 
gaged premises assumes to pay the debt, but the 
grantee of the other part is compelled to pay in 
order to protect his interest, such latter grantee 
is not a mere volunteer,25 and is entitled to be 
subrogated to the rights of the mortgagor against 
the grantee assuming payment,^® unless the payment 
is of only part of the obligation.27 A purchaser as¬ 
suming payment of a mortgage cannot, by suffering 
the mortgage to be foreclosed and purchasing the 
title of a purchaser at the foreclosure sale, obtain 
rights additional to those passing under the original 

conveyance.28 

Where the purchaser as part of the purchase 
price pays off an existing mortgage or deed of 
trust, or it is agreed that the purchase money 
shall be so used, so that the purchaser will re- 
ceive a title free of the mortgage or deed of 
trust, the authorities are in sharp conflict as to the 
purchaser^s right of subrogation.2» Some author- 


ABsnmptlon of all eacTunliraxices I 
Where a purchaser assumes all en- 
cumbrances on the land at the time 
of conveyance as part of the pur¬ 
chase price, he is not entitled to be 
subrogated to the rights of mortga- 
gees paid as against a recorded judg- 
ment existing at the time of the con¬ 
veyance, even though it is subsequent 
to the mortgage.—^Martin v. C. Ault- 
man & Co.. 49 N.W. 749, 80 Wis. 160 
—60 C.J. p 794 note 3. 

12. Ky .—Corpus Juris qnoted In 

■Smith V. Feltner, 83 S.W.2d 506, 
509, 259 Ky. 833. 

60 C.J. p 793 note 95. 

13. Ky.—Corpus Juris quoted In 
Smith V. Feltner, supra. 

Okl.—Tynes v. Smith, 234 P. 637, 105 
Okl. 100. 

14- lowa.—^Witt V. Rice, 57 N.W. 
951, 90 lowa 461—^Afton First Nat. 
Bank v. Thompson, 34 N.W. 184, 72 
lowa 417. 


15- Neb.—^Betts v. Sims, 58 N.W. 

1005, 36 Neb. 840, 37 Am.S.R. 470. 

60 C.J. p 794 note 16, p 795 notes 17, 

20 . 

16. Ark.—Commonwealth Building & 
LiOan Ass’n v. Martin, 49 S.W.2d 
.1046, 185 Ark. 858. 

Ohio.—^Hill V, Hurless, 4 Ohio Supp. 

1 . 

17. Ala.—Shlelds v. Hightower, 108 
So. 625, 214 Ala. 608, 47 A.L..R. 606. 

Me.—Williams v. Llbby, 106 A. 865, 
118 Me. 80. 

18. Mo.—Tucker v. Holder, 225 S.W. 
2d 123, 359 Mo. 1039. 

19. S.C.—^Robinson v. Lowery, 80 S. 
E. 487, 62 S.C. 464. 

20. Ind.—^Fowler v. Maus, 40 N.E. 
66 , 141 Ind. 47. 

21. Ala.—^Duke v. Kilpatrick, 163 
So. 640, 231 Ala. 51. 

22. Tenn.—Cole v. Patty, 134 S.W.2d 
160, 175 Tenn. 334. 
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23. 111.—Thomas v. Home Mut. Bldg. 
Loan Ass'n, 90 N.E. 1081, 243 111. 
550. 

Mich.—Kollen v. Sooy, 137 N.W. 808, 
172 Mich. 214. 

24. Mich.—^Kollen v. Sooy, supra. 

25. Ark.—Walker v. Mathis, 194 S. 
W. 702, 128 Ark. 317. 

26. Ark.—^Walker v. Mathis, supra. 

27. Ala.—Thompson v. Menefee, lOO 
So. 107, 211 Ala. 168. 

60 C.J. p 794 note 8. 

Partlal subrogation generally see su¬ 
pra § 10. 

28. Ind.—^Heaton v. Grant Lodge No, 
335, I. O. O. F., 103 N.E. 488, 65 
Ind.App. 100. 

29. D.C.—Burgoon v. Lavezzo, 92 F. 
2d 726, 68 App.D.C. 20, 113 A.L..R. 
944. 

Or.—^Belcher v. Belcher, 87 P.2d 762, 
161 Or. 341, rehearing denied 89 P 
2d 593, 161 Or. 341. 
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ities hold that under such circumstances the pur- 
chaser is entitled to subrogation^O as against junior 
liens^l of which he did not have actual notice,32 
at least where the purchaser relied on fraudulent 
representations of the vendor that the property was 


otherwise free of encumbrances.33 Other author- 
ities hold that the purchaser is not entitled to sub- 
rogation as against junior encumbrances^^ of which 
he had at least constructive notice,35 or of which 


Beason for conflict 

Such a purchaser is In a positlon 
similar to one who buys subject to 
a mortga^e in that he acquires an 
Interest in the property and pays 
the debt of another, but he is also in 
a posltion similar to a purchaser who 
assumes a mortgage in that he pays 
as a resuit of his own contractual 
obligation.—Burgoon v. Lavezzo, 92 
F,2d 726, 68 App.D.C. 20, 113 A.L..R. 
944. 

30. La.—^Nelson v. Stewart, il36 So. 
665, 173 La. 203—Bradford v. Du- 
cote, App., 49 So.2d 64. 

60 C.J. p 796 note 45 [a]. 

Befensive rlght 

Under statute providing that sub- 
rogation takes place of right for ben¬ 
efit of purchaser of any Immovable 
property, who employs the price of 
his purchase in paying creditors, to 
whom the property was mortgaged, 
the subrogation acquired is an equi- 
table defensive subrogation, Intended 
to consolidate the property in the 
purchaser’s hands, and protect hlm 
from eviction therefrom at the in- 
stance of other creditors, and, when 
amount paid by purchaser to mort- 
gage creditors does not exceed the 
purchase price, the subrogation ac¬ 
quired is limlted to the property pur- 
chased, and does not confer rights on 
purchaser to be actively exercised 
against third persons.—^Waldron v. 
Moore, La.App., 11 So.2d 28—60 C.J. 
p 789 note 18 [b]. 

Purchaser held not a volunteer 

(1) In general. 

D.C.—Burgo on v. Lavezzo, 92 P.2d 
726, 68 App.D.C. 20, 113 A.L.R. 944. 
111.—Toung V. Morgan, 89 111. 199. 
Ohio.—Joyce v. Dauntz, 45 N.E. 900, 
66 Ohio St. 638. 

(2) Purchaser was required by his 
contract of purchase to pay the mort- 
gage and so was not a volunteer.— 
Tom Lyle Grocery Co. v. Rhodes, 177 
So. 777, 180 Miss. 530. 

31. U.S.—Barnes v. Cady, Ohio, 232 
F. 318, 146 C.C.A. 366. 

Ala.—Gautney v. Gautney, 46 So.2d 
198, 253 Ala. 584. 

Colo.—Capitol Nat. Bank v. Holmes, 
96 P. 314, 43 Colo. 164, .16 L.R.A., 
N.S., 470. 

D.C.—^Burgoon v. Lavezzo, 92 F.2d 
726, 68 App.D.C. 20, 113 A.L.R. 944. 
Me.—V^llliams v. Llbby, 106 A. 866, 
118 Me. 80. 

Miss.—Tom Lyle Grocery Co. v. 
Rhodes, 177 So. 777, 180 Miss. 530. 


Ohio.—^Hlll V. Hurless, 4 Ohio Supp. 
1 . 

Utah.—Johnson v. Tootle, 47 P. 1033, 
14 Utah 482. 

60 C.J. p 792 notes 74, 75. 

Partlal subrogation 

(1) Where payment by the pur¬ 
chaser only partially discharges the 
mortgage, he is entitled to be sub- 
rogated pro tanto as against subse- 
quent encumbrances.—Joyce v. 
Dauntz, 46 N.E. 900, 65 Ohio St. 538. 

(2) A purchaser under a contract 
entitling him to apply deferred pur¬ 
chase money to liens and encum¬ 
brances exlsting on the property, 
purchaslng at fair value for less 
than the amount of a mortgage there- 
on, is entitled to be subrogated pro 
tanto.—^Lazzell v. Keenan, 87 S.E. 
80, 77 W.Va. 180. 

(3) Partial subrogation generally 
see supra § 10. 

Secnrlty 

The purchaser’s right of subroga¬ 
tion is not affected by the fact that 
he took other security against subse- 
quent encumbrances from his gran- 
tor.—Smith v. Dinsmore, 16 111.App. 
.115, reversed on other grounds 4 N. 

E. 648, 119 111. 656. 

32. D.C.—^Burgoon v. Lavezzo, 92 F. 
2d 726, 68 App.D.C. 20, 113 A.L.R. 
944. 

N.T.—Ptaszynski v. Flack, 31 N.Y.S. 

2d 599, 263 App.Div. 831. 

Ohio.—Hili v. Hurless, 4 Ohio Supp. 

1 . 

Constmotive notlce of other liens 
and encumbrances was Irrelevant on 
the question of subrogation. 

Colo.—Capitol Nat. Bank v. Holmes, 
95 P. 314, 43 Colo. 154, 16 L.R.A. 
470, 127 Am.S.R. 108. 

D.C.—^Burgoon v. Lavezzo, 92 F.2d 
726, 68 APP.D.C. 20, 113 A.L.R. 944. 
Me.—^Williams v. Libby, 105 A. 866, 
118 Me. 80. 

Miss.—Prestridge v. Lazar, 96 So. 
837, 132 Miss. 168. 

N.H.—Wilson v, Kimball, 27 N.H. 
300. 

Ohio.—Joyce v. Dauntz, 46 N.E. 900, 
65 Ohio St. 538—Hili v. Hurless, 4 
Ohio Supp. 1. 

The allowance of subrogation does 
nox xestrlot effect of reoord of Junior 
lien, with respect to which subroga¬ 
tion is sought, but merely replaces 
such lien in its original position jun¬ 
ior to lien a.s to which subrogation 
is allowed.—^Burgoon v. Lavezzo, 92 


F.2d 726, 68 App.D.C. 20, 113 A.L.R. 
944. 

Begligence not prejndlcial to Jtinlor 
lleuor 

In absence of some prejudice re¬ 
sui ting to junior lienor from change 
of owners of senior lien, mere fact 
that one acquiring senior lien was 
negllgent in not dlscovering existence 
of junior lien would not defeat right 
of subrogation.—Joyce v. Dauntz, 45 
N.E. 900, 65 Ohio St. 538—Hili v. 
Hurless, 4 Ohio Supp. 1. 

33. Utah.—Johnson v. Tootle, 47 P. 
1033, 14 Utah 482. 

34. Ga.—Citlzens Mercantile Co. v. 
Easom, 123 S.E. 883, 158 Ga. 604. 37 
A.L.R. 378. 

lowa.—Stastny v. Pease, 100 N.W. 
482, 124 lowa 687—Goodyear v. 
Goodyear, 33 N.W. 142, 72 lowa 
329. 

Kan.—^Kuhn v. National Bank, 87 P. 

551, 74 Kan. 466, 118 Am.S.R. 332. 
Ky.—Smith v. Feltner, 83 S.W.2d 
606, 269 Ky. 833. 

Okl.—^Pidelity & Deposit Co. v. Vance, 
245 P. 578, 136 Okl. 24—Kahn v. 
McConnell, 131 P. 682, 37 Okl. 217, 
47 L.R.A.,N.S., 1189. 

Or.—Belcher v. Belcher, 87 P.2d 762, 
161 Or. 341, rehearlng denied 89 P. 
2d 593, 161 Or. 341. 

Pa.—Klopfenstein v. Chadbourne, 161 
A. 642, .106 Pa.Super. 630. 

Wash.—^De Roberts v. Stiles, 64 P. 

795, 24 Wash. 611. 

60 C.J. p 793 note 88. 

The purchaser Is a mere volunteer 
since he was not under a duty to 
purchase or to discharge the mort¬ 
gage. 

Mo.—Wade v. Beldmeir, 40 Mo. 486. 
Okl.—^Fidelity & Deposit Co. v. Vance, 
245 P. 578, 136 Okl. 24—Kahn v. 
McConnell, 131 P. 682, 37 Okl. 219, 
47 L.R.A.,N.S., 1189. 

Or.—Belcher v. Belcher, 87 P.2d 762, 
161 Or. 341, rehearing denied 89 P. 
2d 693, 161 Or. 341. 

35. Ark.—^Lindley v. Marriott, 114 
S.W.2d 453, .196 Ark. 1178. 

Ga.—Bank of Canton v. Nelson, 160 
S.E. 232, 173 Ga 186—Federal Land 
Bank of Columbia v. Barron, 160 
S.E. 228, 173 Ga. 242. 
lowa.—Stastny v. Pease, 100 N.W. 
482, 124 lowa 687—Goodyear v. 
Goodyear, 33 N.W. 142, 72 lowa 
329. 

Kan.—^Kuhn v. National Bank, 87 P. 
651, 74 Kan. 466, 118 Am.S.R. 332. 
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he had actual knowledge,36 although he will be al- 
lowed subrogation as against a junior lien of which 
he had no notice, actual or constructive.^'^ Where 
the purchaser did not acquire title to the property, 
he is entitled to subrogation to the lien of the mort- 
gage discharged,38 and the purchaser has been held 
entitled to subrogation as against the dower interest 
of his grantor’s wife who did not join in the con- 
veyance.39 Where land, encumbered by a mortgage, 
is subsequently mortgaged with power of sale, and 
is then conveyed to another who assumes both mort- 
gages, and such grantee conveys to plaintiff by war- 
ranty deed subject to the first mortgage but with 
the undertaking of the grantee to have the second 
mortgage discharged, and the second mortgagee, un¬ 
der his power of sale, advertises the property for 
sale but is paid both the mortage debt and expenses 
of advertising by plaintiff, plaintiff, as owner of the 
equity of redemption, is entitled to subrogation as 
against the original mortgagor for the amount of 
the mortgage debt,^o but not for the expenses of 
advertising.^^ 

b. Vendor’s Lien 

A purchaser of land encumbered by a vendor’8 lien 
may be entitled to be subrogated thereto as against 
Junior encumbrances where he discharges the lien to 
protect his interest. 

A purchaser of land encumbered by a vendor^s 
lien, paying such lien in order to protect his interest, 
is not a mere volunteer,^^ and may be entitled to be 
subrogated to the benefit of the lien as against a 

junior encumbrancer^^ or a coowner,^^ and his 
right extends to his grantee.^5 it has been held 


that, where a purchaser under a warranty deed is 
compelled to free his land from a vendor's lien, 
he is entitled to be subrogated to the rights of the 
creditor paid, as against those personally liable for 
the debt secured by the vendor’s lien.^^ Where, in 
accordance with the agreement of the parties, the 
purchase price is used to discharge a vendor^s lien 
on the property, the purchaser has been held sub¬ 
rogated to the vendor^s lien as against junior en- 
cumbrances.^*^ 

Assumption of encumhrance. Where a grantee,. 
as part consideration for the land, assumes and pays 
a vendor’s lien note thereon, he thereby extin- 
guishes the lien, and is not entitled to be subrogated 
to the rights of the lienholder.'^® However, having- 
assumed the lien without knowledge of a junior deed 
of trust, on payment of the assumed lien he may be 
entitled to subrogation where the subsequent lienor 
has suffered no injury thereby.49 

Faihtre of title, A purchaser, having purchased 
his title or interest in good faith and having dis¬ 
charged a vendor^s lien thereon, where his title 
is defective, is an equitable assignee of such lienSO 
and is entitled to be subrogated to the rights of the 
lienholder.51 So a purchaser, assuming as part of 
the purchase price a vendor’s lien thereon, whose 
title is defective, is entitled to be subrogated to the 
vendor^s rights.52 The grantee of property title to- 
which fails by reason of a prior outstanding contract 
of sale to another of which he had notice has been 
subrogated to his grantor^s rights as to the balance 
of the purchase price under the contract of sale.^3: 


jq-.j.—Garwood v. Bldridge, 2 N.J.Eq. 
145, 34 Am.D. 195. 

Or.—Belcher v. Belcher, 87 P.2d 762, 
161 Or. 341, rehearing denied 89 
P.2d 593, 161 Or. 341. 

Wls.—Conner v. Welch, 8 N.W. 260, 
51 Wis. 431. 

se. Fla.—^Hirsch v. Lincoln Securi- 
ties Co., 160 So. 12, 118 Fla. 164. 

60 C.J. p 794 note 9. 

37. Ga.—^Federal Land Bank of Co- 
lumbia v. Barron, 160- S.E. 228, 173 
Ga. 242. 

38. Conn.—^Paton v. Robinson, 71 A. 
730, 81 Conn. 547. 

XrsnrlOTis transaction. 

Where a purchaser of bonds secur¬ 
ed by a trust deed on premises sub¬ 
ject to a prior mortgage agreed that 
part of the purchase price would be 
used to discharge the mortgage, if 
the agreement of sale is usurlous 
and void, payment of the mortgage 


does not entitle the purchaser to 
subrogation.—^Baldwin v. MofCett, 94 
N.Y. 82. 

39. Ind.—Overturf v. Martin, 84 N. 
E. 531, 170 Ind. 308. 

Or.—House v. Fowle, 29 P. 890, 22 Or. 
303. 

40. Mass.—Back v. Gallagher, 114 
Mass. 28. 

41. Mass.—^Back v. Gallagher, supra. 

42. Va.—^Fulkerson v. Taylor, 41 S. 
E. 863, 100 Va. 426. 

60 C.J. p 796 note 26. 

43. Va.—Fulkerson v. Taylor, supra. 
'Wr.Va.—McNeil v. Miller, 2 S.E. 335, 

29 W.Va. 480. 

44. Tex.—^Downing v. JefCrey, Civ. 
App., 173 S.W.2d 241, error refused. 

45. Tenn.—Smith v. Peace, 1 Lea 
586. 

I 60 C.J. p 795 note 30. 
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46. Tex.—Newby v. Harbison, Civ, 
App., 185 S.W. 642. 

47. Tex.—Harrlson v. First Nat 
Bank, Com.App., 238 S.W. 209. 

W.Va.—McNeil v. Miller, 2 S.E. 335, 
29 W.Va. 480. 

48. Tex,—^Hatton v. Bodan Lumber 
Co., 123 S.W. 163, 57 Tex.Civ.App. 
478. 

60 C.J. p 795 note 33. 

49. Tenn.—^Dixon v. Morgan, 285 S. 
W. 658, 154 Tenn. 389. 

50. lowa.—Dillow v. Warfel, 32 N. 
W. 194, 71 lowa 106. 

51. Ky.—^Woodland Cemetery Co. v. 
Ellison, 80 S.W. 169, 25 Ky.L. 2069. 

60 C.J. p 795 note 36. 

52. Tenn.—Christian v. Clark, 10 Lea 
630. 

60 C.J. p 796 note 37. 

53 . Wls.—^Peper v. Eveland, 272 N. 
W. 11. 224 Wis. 267, 
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c. Jndginent Lien 

One purchasing land wlthout knowledge of a Judg- 
ment lien thereon which he Is compelled to pay ia enti- 
tled to be subrogated to the rights of the Judgment 
creditor. 

One purchasing land without knowledge of a 
judgment lien thereon which he is compelled to pay 
is entitled to be subrogated to the rights of the 
judgment creditor,54 and he may be subrogated to 
the judgment creditores lien against other property 
of the judgment debtor;56 and if, to save his land 
from sale, he has paid several judgment liens, he is 
entitled to be subrogated to the liens of such cred- 
itors against any other land of his vendor.56 In 
like manner the vendee of land encumbered with 
judgment liens who deposits money in court to pay 
the senior judgment becomes subrogated to the 
rights of such judgment creditor to the extent of 
his payment, as against the junior judgment cred- 
itor,57 although by mistake the amount deposited is 
not quite enough to satisfy the senior judgment in 

full.58 

In the absence of an agreement preventing ap- 
plication of the doctrine of subrogation, where a 
purchaser of land encumbered by judgment liens 
partially discharges a judgment thereon, it has been 
held that he is entitled to be subrogated pro tanto 
to the rights of the judgment creditor.59 A grantee 
of land who, through neglect to record his deed, 
has had the land taken from him on execution is- 
sued on a judgment rendered against his grantor, in 
an action on a debt secured by a mortgage of the 
grantor’s other land, may maintain a bili in equity 
against his grantor and the judgment creditor to be 
subrogated, to the extent of his loss by the levy, 
to all the rights of the latter under the mortgage 
not required for the full satisfaction of the debt.®® 
So, a purchaser of attached property who, even 
after suit, uses the purchase money to discharge 
existing judgment liens is entitled to subrogation 


where the property is decreed to be sold.®^ Where 
a judgment debtor conveyed part of his land, the 
grantee assuming the judgment debt, the grantee of 
the rest of the land, being compelled to pay the 
judgment for his own protection, is entitled to be 
subrogated to the rights of the vendor against the 
one who assumed the judgment,®^ and his claim is 
entitled to priority over that of a purchaser at a 
foreclosure sale of a mortgage subsequently given.®® 
Where one in possession of land under a contract 
of purchase buys at an execution sale on a judg¬ 
ment against his vendor, he is subrogated to the 
creditores rights against his vendor, and to the 
vendor^s rights in the surplus of the purchase 
price.®4 

Failure of title. Where a purchaser of land en¬ 
cumbered by judgment liens has discharged such 
liens, but his title fails, he is entitled to be subro¬ 
gated to the rights of the lienholders.®® 

d. Chattel Mortgage; Deed of Trust; Condi- 
tional Sale 

A purchaser of a chattel from a mortgagee may be 
subrogated to the rights of his grantor, and a purchas^ 
er of a chattel who discharges the lien of a conditional 
seller has been held entitled to subrogation. 

In general, a bona fide purchaser from a chattel 
mortgagee will, under principies of subrogation, 
succeed to all the rights of his grantor,®® even 
though he has no contract of assignment.®^ So, 
where a chattel, encumbered with other chattels 
by a chattel mortgage, is sold and, by consent of the 
parties, the purchase money credited as part pay¬ 
ment of the debt secured by the mortgage, such pur¬ 
chaser is not a mere stranger or volunteer,®® and 
the equitable doctrine of subrogation applies for 
his protection,®® particularly when receiving an as- 
signment of the mortgage.^® However, under the 
general principle that one seeking subrogation must 
come into court with clean hands, as discussed supra 


54. Ark.—Jansen v. Perrin, J.9 S.W. 
2d 1105, 179 Ark. 927. 

60 C.J. p 791 note 49. 

55. Ark.—Jansen v. Perrin, supra. 
60 C.J. p 791 note 50. 

56. Ark.—Jansen v. Perrin, supra. 
W.Va.—Beall v. Walker, 26 W.Va. 

741. 

57. Pa.—Appeal of Sower, 15 A. 898, 
1 Mon. 49. 

58. Pa.—^Appeal of Sower, supra, 

59. N.C.—^Brown v. Hardlnff, 89 S. 
E. 222, 86 S.E. 1010, 171 N.C. 686, 
170 N.C. 253, Ann.Cas.l917C 648, 


retaxation of costs denied 90 S.B. 
3, 172 N.C. 835. 

Partial subrogation generally see su¬ 
pra § 10. 

60. Mass.—^Wall v. Mason, 102 Mass. 
313. 

61. Ky.—^Beall v. Barclay, 10 B.Mon. 
261. 

62. lowa.—Barr v. Patrick, 8 N.W. 
743, 52 lowa 704. 

63. lowa,—^Barr v. Patrick, supra. 

64. Colo.—^Hoss V. Brown, 212 P, 
836, 72 Colo. 660. 

60 C.J. p 797 note 74 [b]. 
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65. W.Va.—^Blalr v. Mounts, 24 S.E. 
620, 41 W.Va, 706. 

66. Mont.—Potter v. Lohse, 77 P. 
419, 31 Mont. 91. 

60 C.J. p 790 note 37. 

67. Mont.—^Potter v. Lohse, supra, 

68. Ohlo.—O. S. Kelly Co. v. Loben- 
thal, 15 Ohlo Cir.Ct. 343, 8 Ohio Cir. 
Dec. 300. 

69. Ohlo.—O. S. Kelly Co. v. Loben- 
thal, supra. 


70. S.C.—C. M. Davis & Son v. But- 
ler, 93 S.B. 193, 107 S.C. 648. 
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§ 6, where purchasers of a diattel encumbered by 
a mortgage, on being convicted of conversion, have 
paid such judgment, such payment does not entitle 
them to be subrogated to the right of the chattel 
mortgageeJi A purchaser of chattels, encumbered 
by a deed of trust, on being compelled to discharge 
the lien in ordcr to protect his interest, is not a 
mere volunteer,'^^ and is entitled to be subrogated 
to the rights of the holder of the trust deed.'^^ 

A purchaser of a chattel who assumes and pays 
a mortgage thereon is not entitled to subrogation.*^^ 
Where a purchaser of land encumbered by a chattel 
mortgage assumes payment of the mortgage as part 
of the purchase price, he is not entitled to be sub¬ 
rogated to the benefits of the encumbrance.'^® 

Failure of title. A purchaser of a chattel who, in 
good faith of his title or interest, although not hav- 
ing title or interest, discharges a chattel mortgage 
thereon is entitled to be subrogated to the rights of 
the chattel mortgagee.'^® 

Conditional sale. A purchaser of a chattel who 
discharges the lien of a conditional seller has been 

held entitled to subrogation.'^^ 

Purchaser of pledged property. A purchaser of 
stock pledged as collateral security, the purchase 
money discharging the debt for which the pledge 
was made, becomes subrogated to the rights of the 
pledgee, where he acquired no title because of the 
pledgee’s want of authority to sell.'^^ 


§ 34. Purchasers of Equity of Redemp- 
tion 

One who purchases a naked equity of redennption 
as such and pays for nothing more is not subrogated to 
the lien of a mortgage which he pays off. 

One who purchases a naked equity of redemption 
as such and pays for nothing more is not subro¬ 
gated to the lien of a mortgage which he pays off,'^® 
since he has received all the estate he purchased 
and paid for.^o 

Redemption. One, not a volunteer, redeeming 
from the foreclosure of an encumbrance has been 
held to be entitled to be subrogated to the rights 
of the purchaser at the foreclosure sale^^ and to the 

lien of the encumbrance.^ 2 Jt has been said that, 

where the purchaser of land at an execution sale 
accepts money tendered for redemption by a person 
not entitled to redeem, the person paying the money 
will be subrogated to the purchaser^s right to the 
deed.83 

§ 35. -Purchasers at Execution, Fore¬ 

closure, Judicial, and Similar Sales 

Where necessary in order to secure equity to a 
purchaser at an execution or judicial sale, he may be 
subrogated to the rights of the creditor whose claim 
the purchase money paid, and such subrogatlon is gen- 
eraily awarded a purchaser at an invalid execution or 
Judicial sale. 

Where necessary in order to secure equity to 
a purchaser at an execution^^ or judiciales sale, he 


71. Ala.—Galliland v. Williams, 61 
So. 291, .181 Ala. 173. 

72. Ark.—Corpus Juris quoted In 
Hunter v. Jennings, 227 S.W.2d 946, 
948, 216 Ark. 886. 

60 C.J. p 790 note 44. 

73. Ark.—Corpus Juris quoted Iu 
Hunter v. Jennings, 227 S.W.2d 946, 
948, 216 Ark. 886. 

Miss.—Eliis-Jones Drug Co. v. Coker, 
125 So. 826, 156 Miss. 775, sugges- 
tlon of error overruled and setting 
aside judgment refused 127 So. 
283, 156 Miss. 775. 

74. Ark.—Lindley v. Marriott, 114 S. 
W.2d 453, 196 Ark. 1178. 

75. lowa.—^Hubbard v. Le Barron, 81 
N.W. 681, .110 lowa 443. 

60 C.J. p 790 note 46. 

76. Kan.—H. Sinning v. Sumpter, 121 
P. 332, 86 Kan. 454. 

60 C.J. p 791 note 47. 

77. N.T.—^Meisel Tire Co. v. Ralph, 
1 N.Y.S.2d 143, 164 Mlsc. 846. 

83 C.J.S.—41 


Frlorlty over oliattel mortgage 

(1) The rights of conditional seller 
of automoblle, which were acquired 
by subsequent buyer through pay¬ 
ment of conditional seller's claim, 
were superior to a chattel mortgage 
placed on automoblle by conditional 
buyer before saJe to subsequent buy¬ 
er.—Meisel Tire Co. v. Ralph, supra. 

(2) Transferee of chattels subject 
to conditional sales contract and lien 
of subsequent mortgage was subro¬ 
gated to right of conditional seller as 
to amount of final payment on con¬ 
tract, where transferee in return 
therefor took assignment of seller’s 
title.—^Pacific States Savings & Loan 
Co. V. Strobeck, 83 P.2d 1063, 139 
Cal.App. 427. 

78. Tex.—Brinkman v. Rick, Civ. 
App„ 19 S.W.2d 808. 

60 C.J. p 790 note 37 [a]. 

79. Ohio.—Joyce v. Dauntz, 46 N.E. 
900, 65 Ohio St. 538. 

180. Ohio.—^Joyce v. Dauntz, supra. 
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81. Ariz.—Mosher v. Conway, 46 P. 
2d 110, 45 Ariz. 463. 

Bedemptlou not necessary for pro- 
tection of interest 
With respect to right of purchaser 
at second improvement sale for fail¬ 
ure to pay paving assessments to be 
subrogated to right of purchaser at 
thlrd improvement sale, second pur¬ 
chaser was justifled in redeeming 
from third sale for protection of sec¬ 
ond purchaser’s rights under first 
sale, notwithstanding it might ulti- 
mately be determined as matter of 
law that such redemption was unnec- 
essary.—^Mosher v. Conway, supra. 

82. S.D.—Buhl V. McDowell, 242 N. 
W. 638, 60 S.D. 22. 

83. N.T.—In re Eleventh Ave., 81 N. 
T. 436. 

84. La.—^Roberts v. Edwards, 52 So. 
272, 126 La. .194, 

60 C.J. p 797 note 74. 

85. U.S.—^Brown v. Crawford, D.CL 
Or., 262 F. 248. 

60 C.J. p 797 note 75. 
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may be subrogated to the rights of the creditor 
whose claim the purchase money paid, and the 
grantee of the purchaser is likewise entitled to be 
subrogated to such rights.86 Thus one purchasing 
at the foreclosure of a mortgage or deed of trust 
may be subrogated to the mortgage or deed of 
trust.S'7 Where part of the purchase price at a fore¬ 
closure sale is used to discharge a prior encum- 
brance, the purchaser has been held entitled to 
subrogation to such prior encumbrance,^^ but, where 
the payment of such prior liens is made by order of 
the court, subrogation has been denied on the theory 
that it is the money of the debtor, not that of the 
purchaser, that is used to discharge the liens.^s 
Where land encumbered by judgment liens is sold 
at a partition sale, the purchaser agreeing that the 
purchase money will be applied to discharging the 
judgments, the purchaser is entitled to be subrogated 
to the rights of the judgment creditors.^o Where 
property was foreclosed under a deed of trust and 
the purchaser transferred the purchase certificate 
to the owner and took back a new deed of trust, he 
has been denied subrogation as against an interven- 
ing lien of which he had knowledge.®^ 

The general rule discussed supra § 32 that a pur¬ 
chaser who discharges an encumbrance which he 
is not primarily obligated to pay is entitled to be 
subrogated to the encumbrance discharged applies 
in favor of a purchaser at an execution®^ or judi¬ 
ciales sale. The buyer of lands under a decree in 
partition, who paid the full purchase price and 


then discovered judgments which were liens against 
the individual interests of some of the owners and 
paid them, is entitled to be subrogated, with respect 
to the purchase price, to the rights of such distribu- 
tees as should have paid the judgments.e^ A pur¬ 
chaser at an execution sale may, before the time 
for redemption expires, pay the debt secured by 
a prior trust deed and be subrogated thereto,95 and, 
where purchasers of land at a sale by virtue of a 
deed of trust pay notes secured by a lien on the land 
superior to the trust lien, they are not volunteers^S 
and are entitled to be subrogated to the rights of 
the payee.S7 However, it has been held that a 
purchaser at a chattel mortgage foreclosure sale 
who buys goods which are sold subject to a lien for 
rent is not, on payment of the lien, entitled to be 
subrogated to the lienor’s rights.98 The doctrine 
of subrogation has been held unavailable to a pur¬ 
chaser seeking to have his payment of a prior lien 
applied toward the purchase price.^® It has been 
held that a purchaser at a sherii¥’s sale for a debt of 
a husband, who pays a mortgage which had been 
given by the husband and his wife on land owned 
by them as tenants in common as security for a 
debt of the husband, is not entitled to be subrogated 
to the mortgagee’s rights as against the wife’s inter- 
est;i and that, in the case of an administratores 
sale of land subject to a mortgage by husband and 
wife, where the purchaser discharges the mort¬ 
gage, he is not entitled to be subrogated to the 
rights of the mortgagee as against the widow^s right 


Partlal snlbroffatioxL 

(1) Where money bid by purchas¬ 
er at mortgage foreclosure sale does 
not discharge mortgage debt in full, 
purchaser is not subrogated to whole 
debt, but only pro tanto to extent 
of bid.—Nodaway County v. Alum- 
baugh, 153 S.W.2d 74, 348 Mo. 364. 

(2) Partlal subrogation generally 
see supra § 10. 

86. Ohio.—Lumbermen’s Mortg. Co. 
V. Stevens, 187 N.E. 641. 46 Ohlo 
App. 5. 

Okl.—^Douglass v. Hanawalt, 166 P.2d 
333. 196 Okl. 369. 

EQLUitles not warrantLng subrogation 
Security deed holder purchasing 
property at foreclosure sale, and pur¬ 
chasing quitclaim deed from purchas¬ 
er at sale for all taxes owed by se¬ 
curity deed grantor’s successor on 
various properties, was not entitled 
to subrogation against holders of se¬ 
curity deeds to other of successor’s 
delinquent properties, who acqulred 
title thereto on foreclosure,-—^Moor v. i 


Interstate Mortg. Co. of Texas, 167 
S.E. 173, 176 Ga. 117. 

87- Okl.—^Douglass v. Hanawalt, 165 
P.2d 333, 196 Okl. 369. 

60 C.J. p 798 note 86, p 797 note 75 
[c]. 

Protectlon of title 

One who purchased property at 
mortgage foreclosure sale became 
subrogated to mortgagee's rights for 
protection of title.—^Lumtaermen’s 
Mortg. Co. V. Stevens, 187 N.E. 641, 
46 Ohio App. 5. 

88. La.—^Nelson v. Stewart, 136 So. 
565, 173 La. 203. 

89. Ga.—^Lowe v. Rawllns, 10 S.E. 
204, 83 Ga. 320, 6 L.R.A. 73. 

60 C.J. p 798 note 84, p 799 note 92. 

90. Ind.—^Dunning v. Seward, 90 Ind. 
63. 

91. Colo.—^Home Owners’ Loan Corp. 
V. Meyer, 136 P.2d 282, 110 Colo. 
601. 


92. Mass.—^Warren v. Sherwood, 150 
N.E. 902, 256 Mass. 206. 

60 C.J. p 798 note 76. 

93. Tenn.—^Hudson v. Chandler & 
Co., 14 Tenn.App. 496. 

60 C.J. p 798 note 77. 

94. Ind.—Spray v. Rodman, 43 Ind. 
225. 

95. Cal.—Swain v. Stocton Sav., etc., 
Soc., 21 P. 365, 78 Cal. 600, 12 Am. 
S.R. 118. 

96 . Tex.—Schneider v, Sellers, 61 S. 
W. 541, 25 Tex.Civ.App. 226. 

97. Tex.—Hili v. Gomez, Civ.App., 
260 S.W. 618—Schneider v. Sellers, 
61 S.W. 541, 25 Tex.Civ.App. 226. 

98. lowa.—Bolton v. Lambert, 34 N. 
W. 294, 72 lowa 483. 

60 C.J. p 798 note 83. 

99. R.I.—Brunette v. Myette, 102 A. 
620, 40 R.I. 546. 

1. Pa.—^Zeller v. Henry, 27 A. 659, 
167 Pa. 1. 

60 C.J. p 799 note 93. 
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o£ dower.2 ^ purchaser under a judgment against 
a vendor has been denied subrogation to the vendor’s 
lien for the purchase price, where notes given for 
the price were in the possession of third persons.^ 

As against the purchaser at an execution sale, 
it has been held that the execution debtor will not 
be substituted to the rights of the holder of a prior 
mortgage lien by paying the debt which it se- 
cures,4 and this rule extends to the enforcement of 
the prior mortgage lien by a sale of the property and 
its purchase by a third person with funds belonging 
to the execution debtor*^ Where goods are attached 
and sold by the sheriff who pays liens out of the 
proceeds, one of the attaching creditors who is not 
paid in full is not entitled to be subrogated to the 
rights of the lien discharged.® 

Invalid sales. While it has been held that a pur¬ 
chaser at a void execution sale is a mere volun- 
teer^ and is not subrogated to the rights of the 
creditor whose claim his payment is used to dis- 
charge,® the decided preponderance of authority® 


§ 35 

is that a purchaser in good faith at a void execu- 
tion^® or judicial^l sale is not a volunteer, and, in 
purchasing at such void execution^® or judicial^® 
sale, is entitled to be subrogated to the rights of 
creditors to the payment of whom the purchase 
money was applied. So, where the purchase money 
of an invalid execution^^ or judicial^® sale is ap¬ 
plied to the discharge of encumbrances, the pur¬ 
chaser is entitled to the benefit of the encumbrances 
discharged. Further, a purchaser under a decree, 
obtained without appearance of defendant, on an at- 
tachment on land as property of defendant, in which 
he has only an equity, without designating it to be 
such, who has paid ofif the vendor’s lien, will be 
subrogated to the vendor’s rightsA® So a purchaser 
of land at an invalid sale under partition proceed- 
ings, taking deed without warranty, acquires ali 
the rights of the heirs at the time of sale.l^ 

On the other hand, it has been held that the right 
of subrogation extends only to a purchaser in good 
faith.i® If there was no subsisting lien to be dis- 


2. 111.—Cox V. Garst, 105 111. 342. 

3« Mlss.—^Lyle v. Clark, 24 So. 966. 

4. Ky.—^Atkins v. Emison, 10 Buah 

9. 

5. Ky.—^Atkins v. Emison, supra. 

6. Mlss.—^Wohner v. Handy, 8 So. 
331, 68 Mlss. 153. 

7. N.T.—Charles H, Dauchy Co. v. 
Wilklnson, 295 N.T.S. 666, 261 App. 
Dlv. 63. 

8. N.T.—Charles H. Dauchy Co. v. 
Wilklnson, supra. 

9. Ark.—^Bond v. Montgomery, 20 S. 
W. 626. 66 Ark. 563, 35 Am.S.R. 
119. 

10. Ark.—Bond v. Montgomery, su¬ 
pra. 

11. Ark.—Bond v. Montgomery, su¬ 
pra. 

12. Ky.—^Hazard Lumber & Supply 
Co. V. Horn, 15 S.W.2d 492, 228 Ky. 
554—^Davis v. Hudson, 244 S.W. 68, 
195 Ky. 766. 

Tex.—Corpus Juris cited in Hendron 
V. Tount-Lee Oil Co., Civ.App., 119 
S.W.2d 171, 174. 

60 C.J. p 799 note 99. 

Failure to Join party 

Statute providing for subrogation 
of purchaser at sale on execution to 
the right of creditors did not entitle 
purchaser at sheriff*s sale pursuant 
to order in partition proceedlng to in- 
demnify for defective title resulting 
from failure to make one coparcener 


a party to proceeding.—^Kaln v. Weit- 
zel, 50 N.E.2d 606, 72 0'iio App. 229. 

13. Pia.—Bridier v. Burns, 4 So.2d 
853, 148 Fla. 587, opinion supple- 
mented 7 So.2d 142, 160 Fla. 238. 
Ga.—^Hirsch v. Northwestern Mut. 
Life Ins. Co., 13 S.E.2d 165, 191 
Ga. 624. 

Ky.—Townsend v. Tipton, 160 S.W.2d 
161, 289 Ky. 766, 142 A.L.R. 306. 
Mo.—Rams v. Moulder, 90 S.W.2d 
81, 338 Mo. 276. 

60 C.J. p 799 note 1. 

Purchaser’s right to subrogation 
where foreclosure under power of 
sale in mortgage or deed of trust is 
invalid see Mortgages § 594 f. 

Where a foreclosure sale or decree 
is void, the purchaser will be entitled, 
as far as the land is concerned, to be 
subrogated to ali the rights therein 
of the mortgagee or owner of the 
debt secured. 

Pia.—Trueman Pertilizer Co. v. Les- 
ter, 20 So.2d 349, 165 Pia, 338—Eda- 
son V. Central Farmers’ Trust Co., 
129 So. 698, 100 Fla. 348—Quinn 
Plumbing Co. v. New Miami Shores 
Corp., 129 So. 690, 100 Fla. 413, 73 
A.L.R. 600—Oakland Properties 
Corporation v. Hogan, 117 So. 850, 
96 Fla. 52—Meyer v. Florida Home 
Fiiiders, 106 So. 267, 90 Fla. .128— 
Key West Wharf & Coal Co. v. Por¬ 
ter, 68 So. 599, 63 Fla. 448, Ann. 
Cas.l914A 173. 

Ind.—Bodkin v. Merit, 1 N.B. 625, 102 
Ind. 293—^Ray v. Detchon, 79 Ind. 
66 . 


Ky.—Lewis v. Creech, 176 S.W.2d 898, 
296 Ky. 305. 

N.C.—Kemp v. Kemp, 85 N.C. 491. 
Ohio.—^Doyle v. Breneman, 4 Ohio S. 

& C.P. 22, 2 Ohio N.P, 415. 

S.C.—Bailey v. Bailey, 19 S.E. 669, 
728, 41 S.C. 337, 44 Am.S.R. 713. 
Tex.—Howard v. Stahl, Civ.App., 211 
S.W. 826. 

42 C.J. p 264 note 2. 

14. Ark.—Bond v. Montgomery, 20 
S.W. 525, 56 Ark. 563, 35 Am.S.R. 
119. 

60 C.J. p 800 note 2. 

15. Fla.—^Bridier v. Burns, 4 So.2d 
853, 148 Fla. 587, opinion supple- 
mented 7 So.2d 142, 150 Fla. 238. 

Ky.—Townsend v. Tipton. 160 S.W.2d 
161, 289 Ky. 766, 142 A.L.R. 306. 

60 C.J. p 800 note 3. 

Priority over Junior lien 

Where holder of a Junior Judgment 
lien against mortgaged property was 
not made a party to foreclosure pro- 
ceedings, the person acquirlng title 
through purchaser at foreclosure sale 
became subrogated to the rights of 
original mortgagee and was entitled 
to reforeclosure of mortgage as 
against holder of Judgment.—True¬ 
man Fertillzer Co. v. Lester, 20 So. 
2d 349, 155 Fla. 338. 

16. Tenn.—^Lane v. Marshall, 1 
Heisk. 30. 

17. S.C.—Glvens v. Carroll, 18 S.E. 
1030. 40 S.C. 413, 42 Am.S.R. 889. 

60 C.J. p 800 note 6. 

18. Ky.—King v. Huni, 81 S.W. 254, 
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charged by the purchaser at the sale made under 
a decree of foreclosure of a vendor’s lien, therc is 
no room for subrogation, as the purchaser could not 
occupy a better position than plaintifT in the void 
decree.i® Where land was sold to satisfy a claim 
against an estate, but one of the heirs was not made 
party to the proceeding, it has been held that the 
purchaser is not entitled to subrogation to the claim 
discharged or to the right of the other heirs to 
contribution as against the heir not party to the 

proceeding.20 

§ 36. - Subsequent Encumbrancers 

As a general rule a Junior encumbrancer who dis- 
charges a senior lien for the protection of his own In- 
terest Is entitled to subrogation to the lien discharged. 

A junior encumbrancer who, in order to preserve 
his own security, is compelled to pay a prior en- 
cumbrance held by another is not a mere volun- 
teer,2i and, as equitable assignee,22 is entitled to be 
subrogated to the rights of the prior lienor whose 
lien he has paid,^^ including ali securities held by 
such prior encumbrancer.24 In some jurisdictions 
this is the rule by reason of statute.25 

On the other hand, subrogation has been denied on 
the theory that the remedy of subrogation is re- 


stricted to cases where there exists a relation of 
Principal and surety or guarantors, or other specified 
relation which entitles the payor to succeed to the 
rights of the person paid.26 Subrogation will not 
be granted where the payment is voluntary, as where 
a junior mortgagee pays an installment of a senior 
mortgage without a necessity of protecting his in- 
terest.27 Thus, where a valid tender of payment 
of his claim is made to the junior lienor, he no 
longer has any interest in the property and his 
subsequent discharge of a senior encumbrance is 
voluntary and does not entitle him to subroga- 
tion,28 and, where the mortgagee pays prior encum- 
brances as an advance to the debtor and not for the 
protection of his mortgage interest, subrogation to 
the encumbrances will be denied.^^ A senior en¬ 
cumbrancer discharging a junior encumbrance is a 
mere volunteer and is not entitled to subrogation 
since he does not act for the protection of his in- 
terest.30 On the same principle, in order to entitle 
a junior encumbrancer to subrogation, the lien dis¬ 
charged must rest on the land subject to his encum¬ 
brance and not on any other lands.^^ Where the 
junior encumbrancer is primarily liable for the debt 
secured by the senior encumbrance, as where he has 
assumed it, he is not entitled to subrogation on 

discharging the senior encumbrance.^^ 


85 S.W. 723, 118 Ky. 450, 25 Ky.L. 
2266, 27 Ky.L. 528. 

60 C.J. p 801 note 6. 

19. Ark.—Meher v. Cole, 7 S.W. 451, 
50 Ark. 361, 7 Am.S.R. 101. 

20. Mo.—^Roberts v. Best, 72 S.W. 
657, 172 Mo. 67. 

21. Cal.—Stein v. Simpson, 230 P.2d 
816, 37 Cal.2d 79. 

Conn.—Corpus Juris cited lu Bollins 
V. Holcomb, 190 A. 260, 261, 122 
Conn. 664. 

La.—Reconstructlon Flnance Corp. v. 

Thomson, 171 So. 553, il86 La. 1. 
Neb.—^Allyn v. Dreher, 246 N.W. 731, 
124 Neb. 342. 

60 C.J. p 801 note 9. 

22. Ohlo.—Penn v. Atlantic, etc., R. 
Co., 3 Ohio Dec., Reprint, 508, 11 
Am.L.Reg:.,N.S., 676. 

Vt.—^Downer v. Wllson, 33 Vt. 1. 

23. Ala.—Crutchfleld v. Johnson & 
Latimer, 8 So.2d 412, 243 Ala. 73. 

Cal.—Stein v. Simpson, 230 P.2d 816, 
37 Cal.2d 79—^Diehl v. Hanrahan, 
155 P.2d 853, 68 Cal.App.2d 32. 
La.—Reconstruction Pinance Corp. v. 

Thomson, 171 So. 653, 186 La. 1. 
Neb.—Crawford State Bank v. Mc- 
Ewen, 272 N.W. 226, 132 Neb. 399. 
Ohio.—^In re Outhwaite's Estate, 


Prob., 94 N.E.2d .122, afflrmed, App., 
94 N.E.2d 59. 

60 C.J. p 801 note 11. 

Subrogation of redemptioners from 
mortgages see Mortgages § 875. 

Coznpulslou 

Generally, the right of subrogation 
is given to one who, having a lien 
on specific property, discharges a 
prior lien thereon in order to protect 
his own claim, and the general rule 
applies notwithstanding he was not 
compelled to do so.—^Diehl v. Hanra¬ 
han, 156 P.2d 853, 68 Cal.App.2d 32. 

Xiien for material 
Where purchaser of lot took pos- 
sesslon before execution and delivery 
of deed and built house thereon, giv- 
ing notes to lumber company for ma- 
terials used, and lumber company 
filed lien against property on claim 
against purchaser, cost of materials 
was purchaser's debt rather than ven- 
dor's obligation under covenant of 
warranty in deed, and, hence, vendor 
had lien superior to interest of pur- 
chaser’s grantee for amounts paid by 
vendor on purchaser’s notes.—Rob- 
ertson v. Lewis, 115 S.W.2d 264, 195 
Ark. 989. 

24. N.T.—^Dings v. Parshall, 7 Hun 
522. 

Wash.—Johnson v, National Bank of 
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Commerce, 277 P. 79, 162 Wash. 
47. 

25. Cal.—Riverside Portland Cernent 
Co. V. Anchor Laundry Co., 271 P. 
367, 94 Cal.App. 407. 

60 C.J. p 801 note 13. 

29. 111.—Dunlap v. Peirce, 168 N.E. 

277, 336 111. 178, 66 A.L.R. 181. 
Relationship of subrogee to debt dis¬ 
charged generally see supra § 8. 

27- Ky.—Huffman v. Martin, 10 S.W. 
2d 636, 226 Ky. 137. 

28. Cal.—Stein v. Simpson, 230 P.2d 
816, 37 Cal.2d 79. 

29. Ark.—Cantiey v. Danaher, 87 S. 
W.2d 81, 191 Ark. 733. 

30. Cal.—Llneker v. McColgan, 202 
P. 936, 54 Cal.App. 771. 

60 C.J. p 787 note 93 [a]. 

31. 111.—Smith V. Dinsmoor, 4 N.E. 
648, 119 111. 656. 

32. N.D.—Morris v. Twichell, 249 N. 
W. 905, 63 N.D. 747. 

Subrogation as against other Uens de¬ 
nied 

Holder of junior mortgage who as¬ 
sumed payment of prior mortgage 
cannot, by assignment or subrogation, 
keep superior lien alive as against 
other liens.—^Morris v. Twichell, su¬ 
pra. 
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Ordinarily a junior chattel mortgagee,^^ junior 
mortgagee,34 a beneficiary^S or trustee^fi of a junior 
deed of trust, or a junior judgment creditor,37 who, 
in order to preserve his own security, is compelled 
to pay a prior encumbrance held by another is en- 
titled to be subrogated to the rights of the prior 
lienor or mortgagee whose lien or mortgage he has 
paid, to the extent of the amount paid.38 A judg¬ 
ment creditor is entitled to subrogation to a chattel 
mortgage which he discharges in order to enforce 
or protect his lien on the attached property,33 even 
though it is subsequently determined that the debtor 
had no interest in the property.'*® The fact that 
there are liens or encumbrances inferior to the en¬ 
cumbrance discharged does not affect the right to 
subrogation.41 Where the junior mortgagee dis¬ 
charges a prior encumbrance and is subrogated 
thereto, the prior encumbrance does not become sub- 
ordinated to intervening encumbrances, but retains 
its priority over such intervening encumbrances.^3 
Moreover, a junior encumbrancer who takes up a 
prior encumbrance, which was also a lien on prop- 


erty other than that bound by the second, may resort 
to the property bound by the first encumbrance and 
not bound by the second, and enforce the lien of the 
first on it;^3 and a junior judgment creditor who, 
on the fraudulent representations of his debtor that 
there are no other liens, advances money to redeem 
lands from a prior judgment sale, is entitled to be 
subrogated to the lien of the purchaser at such sale, 
in order to protect himself from the lien of a judg¬ 
ment prior to his own, of which he was ignorant 
at the time of the redemption, although the owner of 
such judgment was innocent of the fraud.^^ 

Where an encumbrance is discharged as con- 
sideration for the giving of a mortgage, it has been 
held that the mortgagee is entitled to subrogation 
to the encumbrance discharged ^ut it has also 
been held that subrogation will be denied under 
such circumstances unless there was an understand- 
ing or agreement for subrogation.46 Subrogation 
to an encumbrance discharged in consideration of 
the mortgage has been denied as against interven¬ 
ing liens of which the mortgagee had notice,^7 but 


33. Tex.—Sweeney v. Parmers* Rice 
Mining & Storage Co., Civ.App., 137 
S.W. 1147. 

60 C.J. p 802 note 14. 

34, Ala.—Crutchfleld v. Johnson & 
Latimer, 8 So.2d 412, 243 Ala. 78. 

Miss.—Goosby v. Byrd, 13 So.2d 33, 
194 Mlss. 568. 

Neb.—Crawford State Bank v. McEw- 
en, 272 N.W. 226, 132 Neb. 399— 
Allyn v. Dreher, 246 N.W. 731, 124 
Neb. 342. 

N.J.—Brown v. Carpenter, 156 A. 471, 
109 N.J.Eq. 208. 

N.C.—Sherrlll v. Hood, 181 S.E. 330, 
208 N.C. 472. 

S.C.—^Watson v. Powler, 163 S.E. 640, 
165 S.C. 288. 

Tex.—Burg v. Hltzfeld, Civ.App,, 89 
S.W.2d 272, error dismissed. 

Wis.—^Vogt V. Calvary Lutheran Uni¬ 
versi ty Missionary Soc., 251 N.W. 
239, 213 Wis. 380. 

60 C.J. p 802 note 15. 

Mortgagee*s right to protect title 
generally see Mortgages § 298. 

Junior mortgage on part of property 
Fact that creditor had second mort¬ 
gage on part only of tract subject to 
first mortgage did not prevent credi¬ 
tor, on payment, from being subro¬ 
gated to first mortgagee*s rights.— 
Deculr v. Carnes, 138 So. 103. 173 La. 
563. 

Uen not In ezlstenoe 

Ordinarily a junior mortgagee is 
not entitled to be subrogated to a lien 
which did not exigt when his mort¬ 


gage was taken.—Anthes v. Schroe- 
der, 103 N.W. 1072, 74 Neb. 172. 

Wlfe’s equltahle title 
Where husband, after divorce de- 
cree giving his wife equitable title, 
executed second mortgage without 
her knowledge, right of second mort¬ 
gagee, satisfying first mortgage, to 
be subrogated to lien thereof, was 
subject to wife’s right to redeem by 
paying amount actually advanced by 
second mortgagee to discharge first 
mortgage indebtedness.—Whitson v. 
Metropolitan Life Ins. Co., 142 So, 
564, 225 Ala. 262. 

35. Mo.—Grafeman Dairy Co. v. Mer- 
cantlle Club, 241 S.W. 923. 

60 C.J. p 803 note 16. 

36. U.S.—Memphis, etc., R. Co. v. 
Dow, Ark., 7 S.Ct. 482, 120 U.S. 
287, 30 L.Ed. 695. 

60 C.J. p 803 note 17. 

37. Ga.—Carlton v. Reeves, 122 S.E. 
320, 157 Ga. 602. 

60 C.J. p 803 note 18. 

38. Mo.—^Reyburn v. Mltchell, 16 S. 
W. 692, 106 Mo. 366, 27 Am.S.R. 
350. 

Neb.—Crawford State Bank v. Mc- 
Ewen, 272 N.W. 226, 132 Neb. 399— 
Allyn V. Dreher, 246 N.W. 731, 124 
Neb. 342. 

Wis .—Yogt V. Calvary Lutheran Uni- 
versity Missionary Soc., 251 N.W. 
239, 213 Wis. 380. 

60 C.J. p 804 note 19. 


39. Okl.—Smith v. Southwestern En- 
graving Co. of Oklahoma, 11 P.2d 
921, 167 Okl. 211. 

40. Cal.—Puller v. Harwell, 15 P.2d 
562, 126 Cal.App. 654. 

41. La.—^Decuir v. Carnes, 138 So. 
103, 173 La. 563. 

Encumbrancer ownlng inferior lien 
Fact that person having first mort¬ 
gage on entire tract also had third 
mortgage on part thereof did not de- 
prive second mortgagee of right to 
pay first mortgage and to be subro¬ 
gated.—^Decuir v. Carnes, supra. 

42. Ala.—Berry v. Bankers Mortg. 
Bldg. & Loan Ass'n, 168 So. 427, 
232 Ala. 395. 

60 C.J. p 804 note 21. 

43. U.S.—Peter v. Smith, D.C., 19 P. 
Cas.No.11,020, 5 Cranch C.C. 383. 

Pa.—Selinger v. Myers, 24 Pa.Co. 71. 

44. Ind.—Backer v. Pyne, 30 N.B. 21, 
130 Ind. 288, 30 Am.S.R. 231. 

45. La.—^White System of Alexan- 
dria v. Pitzhugh, App., 5 So.2d 565. 

Third person advancing means to 
discharge encumbrance see infra § 
38. 

46. U.S.—In re Lauer, D.C.N.J., 38 
P.Supp. 691. 

Ga.—^Mumford v. Foss, 111 S.E. 663, 
153 Ga. 66. 

47. Ohio.—^Zimpher v. Schwsirtz, 27 
N.E.2d 499, 64 Ohio App. 7. 

W.Va.—Price v. Lovins, 187 S.E. 318, 
117 W.Va. 624. 
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subrogation has been allowed where the junior lien- 
holder is not prejudiced and not placed in any posi- 
tion worse than that in which he would bc if the 
senior encumbrance had not been discharged,48 and 
it has also been held that, where there is an agrce- 
ment for subrogation, the mortgagee^s knowledge of 
intervening liens does not bar his right to subroga¬ 
tion as against such liens.*^^ 

Where the mortgagee had no knowledge of the 
intervening lien at the time he paid the prior en¬ 
cumbrance, he is entitled to subrogation to the pro- 
tection thereof as against the intervening lien.^® 
Where the mortgage or other security given in con- 
sideration of the discharge of an encumbrance is in- 
valid, the mortgagee will be subrogated to the lien 
of encumbrance which he discharged,®! and one dis- 
charging an encumbrance in reliance on a promise 
that he will be given security is entitled to subroga¬ 
tion where the new security is not given.®2 While 
there is authority that a third person who discharges 
a prior deed of trust under false representations that 
an intervening lienholder had agreed to give the 
third personas security priority will be entitled to 
subrogation even though the transaction involving 
the third person is usurious,53 there is also authority 
to the contrary.64 A tender which fails to discharge 
the prior lien because it is accompanied by conditions 
which the subsequent mortgagee is not entitled to 
make will not subrogate the subsequent mortgagee 
to the lien of the prior mortgage and the mere 
fact that inferior lienors, acting in their own inter- 
ests and to accomplish a purpose of their own, have 
incidentally benefited a superior lienor does not 


subrogate them to the rights of the superior lienor.56 

The right of subrogation does not exist in favor 
of the holder of a second mortgage to the prejudice 
of a first mortgage.^^ Thus, a junior mortgagee has 
been denied subrogation as against the senior niort- 
gagee where he paid taxes and assessments wilhout 
notice to the senior mortgagee of the mortgagor’s 
default, since the senior mortgagee was thereby de- 
prived of his right to foreclose for the mortgagor's 
default,58 particularly where the junior mortgagee 
has been collecting the rents and profits.59 A junior 
lienholder who, without knowledge of prior Hen- 
holders, takes possessio-n of a wrecked motor vehicle 
and causes it to be repaired is not, although he 
pays for the repairs, entitled to be subrogated to the 
repairman’s lien rights.®^ Subrogation will not be 
allowed as against one who acted in reliance on the 
recorded release of an earlier encumbrance.^^ Thus, 
one who took a mortgage and paid and discharged 
an earlier mortgage has been denied subrogation to 
the discharged mortgage as against another who 
before the mortgage was recorded gave and re¬ 
corded a mortgage in reliance on the recorded dis¬ 
charge of the earlier mortgage.®^ The holder of a 
deed of trust fraudulent as to creditors has been 
denied subrogation against creditors where he dis¬ 
charges a prior deed of trust.®^ 

Part paymenf of senior claim. As a general rule, 
a junior encumbrancer who pays part of the claim 
of the senior encumbrancer is not entitled to partial 
subrogation to the senior encumbrance, as against 
the senior encumbrancer, where such subrogation 
would prejudice the senior encumbrancer.^^ So, as 


UTegrlifirent fadlure to learn of lien 
Cal.—Jack v. Wong Shee, 92 P.2(i 449, 
33 Cal.App.2(i 402. 

48. Cal.—Copp V. Millen, 77 P.2d 
1093, 11 Cal.2d 122. 

Good faltli tiellef tliat intervening' 
liens had heen discharg'ed warrants 
subrogation.—Jack v. Wong Shee, 92 
P.2d 449, 33 Cal.App.2d 402. 

49. 111. —Kankakee Federal Savlngs 
& LiOan Ass’n v. Amove, 47 N.E.2d 
874, 318 I11.APP. 261. 

60. Cal.—Kenney v. Kenney, 217 P. 
2d 151, 97 Cal.App.2d 60. 

61. Ark.—Chaffe v. Oliver, 39 Ark. 
531. 

60 C.J. p 814 note 63. 

62. Nev.—Lockwood v. Marsh, 3 
Nev. 138. 

S.D.—Baker v. Baker, 49 N.W. 1064, 
2 S.D. 2G1, 39 AmS.R. 776. 


53. Mo.—State Sav, Trust Co. v. 
Spencer, App., 201 S.W. 967. 

54. N.T.—Perkins v. Hali, 12 N.E. 
48, 105 N.Y. 539. 

55. Mich.—Schmittdiel v. Moore, 60 
N.W. 279, 101 Mich. 590. 

58. 111.—^McCormick v. Bauer, 13 N. 
E. 862, 122 111. 673. 

57. Neb.—Skinkle v. Huffman, 71 N. 
W. 1004, 52 Neb. 20. 

58. Ark.—^Federal Land Bank of St. 
Louls V. Richland Farming Co., 21 
S.W.2d 954, 180 Ark. 442. 

Xnsnfflcient notice 

In mortgage foreclosure suit 
wherein junior mortgagee contended 
that he was entitled to flrst lien for 
taxes, insurance, and repair costs he 
had paid on mortgaged property, fact 
that senior mortgagee knew that 
junior mortgagee was forwarding 
money for taxes was insufficient no¬ 
tice to senior mortgagee that money 
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was being provided by junior mort¬ 
gagee where junior mortgagee merely 
informed senior mortgagee that he 
was mortgagors' attorney and that all 
notices should be sent to him.—Cant- 
ley v. Danaher, 87 S.W.2d 81, 191 Ark. 
733. 

69. Ark.—Cantley v. Danaher, supra. 

60. Kan.—Central Kansas Motor Co. 
V. Kline, 198 P. 949, 109 Kan. 227. 

61. U.S.—Coonrod v. Kelly, C.C.N.J., 
113 P. 378, afflrmed 119 P. 841, 56 
C.C.A. 353. 

62. U.S.—Coonrod v. Kelly, supra. 

63. Mo.—Mansur, etc., Implement 
Co. V. Jones, 45 S.W. 41, 143 Mo. 
253. 

64. Ga.—^Erwin v. Brooke, 166 SE. 
777, 159 Ga. 683. 

60 C.J. p 804 note 37. 

Partial subrogation generally see su¬ 
pra § 10. 
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a general rule, a junior mortgagee, who claims to 
be entitled to subrogation, stands in the same posi- 
tion in respect of a partial payment of the senior 
mortgage debt as a surety does in respect of a partial 
pa)mient of a claim against his principal;®® and, in 
the absence of an agreement for subrogation, a 
junior encumbrancer,®® chattel mortgagee,®'^ or 
mortgagee,68 by the payment of part of the senior 
mortgage, is not subrogated pro tanto to the senior 
mortgagee’s interest. However, when the right of 
subrogation is thl^result of an express agreement, 
it is no objection that it extends oiily to a part of a 
chattel mortgage®® or mortgage.'^® A junior mort- 
gagee who, for the protection of his own security, 
pays an installment due on the first mortgage, has 
been, to the extent of such advancement, as against 
the mortgagor, subrogated to the rights of the hold- 
er of the first mortgage,each installment being re- 
garded as an entire debt,^® and may, on payment by 
the mortgagor of the balance due on the prior mort¬ 
gage, enforce by acflon his lien for the amount so 
adYanced.*^® If the junior mortgagee has paid a part 
of the prior mortgage under the belief arising from 
the conduct or representations of the senior mort¬ 
gagee that this was the full extent of his claim, he 


may be allowed a priority of his claim before the 
senior mortgagee can participate.'^^ 

Homestead rights. It has been held that subro¬ 
gation will not be allowed as against homestead 
right S.7® 

§37. - Grantors or Mortgagors Paying 

after Transfer of Mortgaged Prop- 
erty 

Where the mortgagor pays the mortgage after he 
has conveyed the property, he is ordinarily entitied to be 
subrogated to the rights of the mortgagee. 

Where a grantor, mortgagor, or chattel mort¬ 
gagor conveys the mortgaged property, and his 
grantee assumes payment of the mortgage, as be- 
tween such parties the former becomes a surety and 
the latter the principal debtor, and, in accordance 
with the general rule, discussed infra § 47, that a 
surety who pays the debt of the principal is sub¬ 
rogated to the rights and remedies of the creditor, 
where the grantor*^® or mortgagor*^or a chattel 
mortgagorpays the debts secured, he is entitled 
to subrogation thereto, and to all of the rights of 
the mortgagee,'^® and may foreclose the mortgage 


65. 111.—^Loeb . Fleming, 16 Ill.App. 
603. 

Part payment by surety see Infra § 
48. 

66. R.I.—Chapman v. Cooney, 57 A. 
928. 26 R.I. 667. 

60 C.J. p 805 note 40. 

67. Ind.—'Stuckman v. Roose, 46 1*T, 
E. 680, 147 Ind. 402. 

Tex.—Cason v. Connor, 18 S.W, 668, 
83 Tex. 26. 

68. Okl.—Marks v. Baum Bldg. Co., 
175 P. 818, 73 Okl. 264. 

60 C.J. p 806 note 42. 

TallTire to disolose mortgagor’s de- 
fanlt 

Where a junior mortgagee paid the 
interest on a senior mortgage with- 
out disclosing the mortgagor’s de- 
fault, he will be denied pro tanto sub¬ 
rogation to the senior mortgage, since 
to allow it would put the claim for 
reimbursement of interest on a pari- 
ty with the senior mortgagee’s claim 
for payment of the principal, and 
might prejudice him.—Allyn v. Dre- 
her, 246 N.W. 731, 124 Neb. 342. 

69. Ind.—Stuckman v. Roose, 46 N. 
E. 680, 147 Ind. 402. 

Tex.—Cason v. Connor, 18 S.W. 668, 
83 Tex. 26. 

70. 111.—Blue Island First Securities 
Co. V. Irrgang, 262 Ill.App. 290. 

60 C.J. p 805 note 46. 


71. Okl.—Marks v. Baum Bldg. Co., 
175 P. 818, 73 Okl. 264. 

60 C.J. p 805 note 47. 

72. N.D.—Rouse v. Zimmerman, 212 
N.W. 616, 56 N.D. 94. 

73. Neb.—Sklnkle v. Huffman, 71 N. 
W. 1004, 52 Neb. 20. 

74. Tex.—Cason v. Connor, 18 S.W. 
668, 83 Tex. 26. 

75. Tex.—Burg v. Hitzfeld, Civ.App., 
89 S.W.2d 272, error dismissed. 

76. U.S.—Gross v. Tierney, C.C.A. 
W.Va., 66 F.2d 678. 

N.D.—Clark v. Henderson, 244 N.W. 

314, 62 N.D. 503. 84 A.L.R, 347. 

60 C.J. p 805 note 55. 

77. Ala.—^IMcKleroy v. Dishman, 142 
So. 41, 225 Ala. 131. 

Ariz.—Smith v. Mangels, 240 P.2d 168, 
73 Ariz. 203. 

Cal.—'Sanders v. Magill, 70 P.2d 159, 
9 Cal.2d 145. 

111.—Prudential Ins. Co. of Ameri¬ 
can V. Bass, 191 N.E. 284, 357 111. 72 
—Brand v. Schmitz, 11 N.E.2d 974, 
293 Ill.App. 114—Sleichert v. Turek, 
259 Ill.App. 467. 

lowa.—Monticello State Bank v. 

Schatz, 268 N.W. 602, 222 lowa 335. 
N.J.—Cherry v. Orth & Coan, 159 A. 

524, 110 N.J.Eq. 176. 

N.T.—First Nat. Bank & Trust Co. 
of Walton V. Eisenrod, 32 N.T.S. 
2d 641, 263 App.Dlv. 227—In re 
Oster’s Estate, 16 N.T.S.2d 612, 
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268 App.Dlv. 930, reargument de¬ 
nied 18 N.T.S.2d 1014, 259 App.Div. 
791. 

60 C.J. p 805 note 56. 

VoluxLtary paymexit 

Mortgagors who voluntarlly extln- 
guished mortgage debt which their 
purchaser assumed became subrogat¬ 
ed without formal assignment to ben¬ 
efit of security, which, as equitable 
asslgnees, they could enforce for 
money expended.—Lewis v. Hunt, 24 
P.2d 557, 133 Cal.App. 620. 

78. Ariz.—Smith v. Mangels, 240 P. 
2d 168, 73 Ariz. 203. 

60 C.J. p 806 note 57. 

XTnrecoxded mortgage; subseguoiit 
suortgagea with notlee 
Where mortgagors, after having 
conveyed their interest in restaurant 
fixtures subject to unrecorded mort¬ 
gage which buyers assumed, were 
compelled to pay the principal debt, 
mortgagors were entitled to foreclose 
the mortgage, even though mortgage 
was unrecorded and buyers had giv- 
en another mortgage on the same 
property to real estate broker in pay¬ 
ment of commisslon, where broker 
had actual knowledge of prior un¬ 
recorded mortgage.—Smith v. Man¬ 
gels, supra. 

79. U S.—Gross v. Tierney, C.^3.A.W. 
Va., 65 F.2d 578. 

Cal.—Sanders v. Magill, 70 P.2d 169, 
9 Cal.2d 145. 
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for his own benefit,sue to recover the land,®^ or 
sue the vendee in an action at law for money paid.82 
Similarly, where one sells land which is subject 
to a vendor’s lien which is assumed by the pur- 
chaser, the seller, on being compelled to discharge 
the lien, is subrogated thereto.83 xhe mortgaged 
property is generally regarded as the primary fund 
for the payment of the mortgage so that a mort- 
gagor who pays the mortgage after he has trans- 
fered the property is subrogated to the rights of the 
mortgagee, even though his transferee has not as¬ 
sumed the mortgage,84 and his right to be subro¬ 
gated to the position of the prior mortgagee is not 
defeated by his having taken a second mortgage^s 
or bond86 as security. So, where land is conveyed 
subject to a judgment lien, and the vendor dis- 
charges the lien, his assignee is entitled to be sub¬ 
rogated thereto as against such grantee,87 or an 
assignee of the grantee not a bona fide purchaser 
without notice of the judgment lien.88 

If the grantee does not assume the mortgage, he 
does not incur any personal liability for the pay¬ 
ment of the debt, so that the mortgagor or grantor 


who pays the mortgage is not subrogated to any 
personal claim against the grantee.*^ Where a mort¬ 
gagor conveys by a warranty deed without except- 
ing the mortgage, he is not subrogated to the mort¬ 
gage which he subsequently discharges.^» One who 
executed a lien on the property after assuming a 
mortgage thereon has been denied subrogation as 
against the lienor where, after transferring the land, 
he discharges the mortgage.®^ Where the mort¬ 
gagor gives the purchaser notes as security against 
a mortgage on the property arfS, after the mort¬ 
gage has been discharged, the purchaser collects the 
notes and conveys the land on security of a pur- 
chase-money mortgage, the mortgagor is entitled 
to be subrogated to the lien of the purchase-money 
mortgage to the amount of the notes, at least where 
the rights of third persons do not intervene.92 
Where a mortgage, after being pledged as security 
for a note, was assigpied, and tihe mortgagor there- 
after paid the note and received the note and 
mortgage, he is subrogated in the place of the 
payee of the note as his assignee, and will be al- 
lowed the amount paid as credit on the mortgage 
on foreclosure by the assignee thereof.^® 


lowa.—Montlcello State Bank v. 

Schatz, 268 N.W. 602, 222 lowa 335. 
N.T.—In re Oster’s Estate, 16 N.Y. 
S.2d 612, 258 App.Div. 930, reargu- 
ment denied 18 N.T.S.2d 1014, 259 
App.Div. 791, appeal denied 28 N. 
E.2d 417, 283 N.T. 779. 

60 C.J. p 806 note 58. 

Blgkt of redemptloiL 

Where the mortgagor conveys the 
mortgaged premises to one assuming 
the mortgage, who thereafter conveys 
and takes a junior mortgage from his 
grantee as a part of the purchase 
price, the mortgagor, on being com¬ 
pelled to pay a deflciency after sale 
of the premises on foreclosure of the 
first mortgage, has a right In equity 
as surety to redeem which is para- 
mount to the statutory right of his 
grantee as a Junior lienholder.—^Wise 
V. Laird, 199 N.W. 487, 198 lowa 357. 

80. Ariz.—Smith v. Mangels, 240 P. 
2d 168, 73 Ariz. 203. 

N.T.—^First Nat. Bank & Trust Co. of 
Walton V. Eisenrod, 32 N.Y.S.2d 
641, 263 App.Div. 227. 

N.D.—Clark v. Henderson, 244 N.W. 

314, 62 N.D. 503, 84 A.L..II. 347. 

60 C.J. p 806 note 59. 

81. Ga.—^Dunson v. Lewis, 119 fi.E. 
846, 156 Ga. 692. 

82. Ga.—^Dunson v. Lrewis, supra. 

60 C.J.,p 806 note 61. 

83. Tex.—Brown v. Farquhar, Clv. 
App., 225 S.W. 541. 


84. Cal.—Vincent v. Garland, 58 P. 

2d 1320, 14 Cal.App.2d 725. 

111,—Lillie V. McParlin, 25 N.B.2d 
896, 304 I11.APP. 27. 

N.T.—Robert S. Smith Corp. v. 
Kraushaar, 292 N.Y.S. 410, 249 App. 
Div. 789—^National Sav. Bank of 
City of Albany v. Fermac Corpora¬ 
tion, 271 N.Y.S. 836, 241 App.Div. 
204, afflrmed 195 N.B. 145, 266 N.T. 
443—Cherry v. Monro, 2 Barb.Ch. 
618. 

Pa.—In re Smith’s Estate, 40 Pa.Dist. 
& Co. 342, afflrmed 23 A.2d 450, 343 
Pa. 539. 

Va—Seward v, New York Life Ins. 

Co., 152 S.E. 346, 154 Va 154. 

60 C.J. p 806 note 64. 

Where mortgage debt Is satisfied 
from other property of mortgagor, he 
will be subrogated to the rights of 
the mortgagee to enable him to in- 
demnify hlmself out of the mort¬ 
gaged premises.—^E\ink v. McReyn- 
olds, 33 111. 481. 

Fayor held to have right to foreolose 
mortgage 

Va—Seward v, New York Life Ins. 

Co., 152 S.E. 346, 164 Va 154, 

60 C.J. p 806 note 65. 

Farldal subrogation 

The vendor must have paid the en- 
tire debt, and not merely the Interest 
on the debt secured by the deed of 
trust. In order to be entitled to sub¬ 
rogation.—Campbell v. Jones, Tex. 
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Civ.App., 230 S.W. 710—60 C.J. P 807 
note 76. 

85. N.H.—Passumpsic Sav. Bank v. 
Weeks, 69 N.H. 239. 

86. N.Y.—Cherry v. Monro, 2 Barb. 
Ch. 618. 

87. lowa—Home Loan & Investment 
Co. v. Burrows, 224 N.W. 72, 207 
lowa 1071. 

60 C.J. p 807 note 71. 

88. lowa—^Home Loan & Investment 
Co. V. Burrows, supra 

89. N.Y.—Robert S. Smith Corp. v. 
Kraushaar, 292 N.Y.S, 410, 249 App. 
Div. 789. 

80 C.J. p 806 note 63. 

Subsequent Indorsement of note 
Where mortgage was given to se¬ 
cure note, and vendee did not assume 
mortgage, but did subsequently in- 
dorse note, mortgagor on discharging 
note could not hold vendee on In¬ 
dorsement.—Gursky v. Rosenberg, 
287 P. 576, 106 Cal.App. 410. 

90. Wis.—Van Valkenburgh v. Jantz, 
164 N.W. 373, 161 Wis. 336. 

91. Fla.—Clermont-Minneola Coun- 
try Club v. Loblaw, 143 So. 129, 106 
Fla 122. 

92. Ind.—McGuffey v. McClain, 30 N. 
E. 296, 130 Ind. 327. 

93. N.J.—^Kamena v. Huelbig, 23 N. 
J.Eq. 78. 
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§ 38. Third Persons Advancing Means to 
Discharge Debt or Encumbrsuice Se- 
curing It 

In order that third persons who advance the means 
to discharge a debt or encumbrance securing it may be 
entitled to subrogation, It is essentiai that there be an 
assignment, legal or equitable, from the creditor, or an 
agreement or understanding with the debtor that such 
third persons shall in effect become creditors, or that 
such third persons have acted because of their own 
liabiiity or to protect an interest of their own. 

In order that a third person advancing the means 
to discharge a debt or encumbrance securing it 
may be entitled to subrogation there must be an 
assignment, legal or equitable, from the original 
creditor,S4 or an agreement or understanding on the 
part of the person liable to pay that the person 
fumishing the money to pay the debt shall in effect 
become the creditor, ^ 5 or the person fumishing the 
money must have done so because he is liable as 


surety or in some other secondary capacity,^® or 
for the purpose of protecting some reaP^ or sup- 
posed®8 right or interest of his own. Hence, the 
mere fact that, at the instance of the debtor, a 
third person lends money with which to pay a debt 
or obligation, does not entitle the lender to subroga¬ 
tion to a lien held for the enforcement of the debt 
or obligation.®^ So a third person who, on his own 
motion, advances money to discharge a debt is re- 
garded as a mere volunteer,! and, in the absence 
of an agreement for subrogation, cannot be sub- 
rogated to the rights of the creditor as to security 
held by the creditor.® 

A third person who lends money to pay a debt at 
the instance of the debtor, with an agreement or 
understanding with the debtor that he shall be en¬ 
titled to the benefit of the security held by the cred¬ 
itor, in the absence of intervening equities,® will 


94. Kan.— Corpus Juris quoted lu 
Katschor v. Ley, 113 P.2d 127, 136, 
153 Kan. 569. 

60 C.J. p 807 note 81. 

Subrogation of: 

Insurance agent paying premium 
see supra § 26. 

Person advancing money to school 
officer see Schools and School 
Districts § 329 a <4). 

95. Kan.— Corpus Juris quoted in. 
Katschor v. Ley, 113 P.2d 127, 136, 
163 Kan. 669—Crlppen v. Chappel, 
11 P. 453, 35 Kan. 495, 67 Am.R. 
187. 

Tenn.— Corpus Juris cited in Bobert- 
son V. Wade, 68 S.W.2d 487, 492, 
17 Tenn.App. 457. 

Dehtor’s promise to pay 
Debtor*s promise to creditor to pay 
his debt and other loans to be made 
him by creditor out of money to be 
paid debtor for easement In land was 
held not to entitle such creditor to 
subrogation to a bank lien where 
debtor paid bank instead of creditor 
out of proceeds.—^Windham v. Citl- 
zens Nat. Bank, Tex.Civ.App., 106 S. 
W.2d 348, error dismlssed. 

Estoppel oertldcate by which debt¬ 
or asserted security deed was flrst 
lien was held insufflcient to consti¬ 
tute agreement for creditor’s subro¬ 
gation to lien paid with proceeds of 
loan.—Colonial Hili Co. v. Mortgage 
Bond & Trust Co., 162 S.E. 631, 174 
Ga. 204. 

96. Kan.— Corpus Juris quoted in 

Katschor v. Ley, 113 P.2d 127, 136, 
163 Kan. 669—Crippen v. Chappel, 
11 P. 463, 36 Kan. 495, 67 Am.R. 
187. 

97. U.S. —Corpus Juris cited in 


Adler v. Nlcholas, C.C.A.C 0 I 0 ., 166 
P.2d 674, 679. 

Kan.— Corpus Juris quoted in Katsch¬ 
or V. Ley, 113 P.2d 127, 135, 153 
Kan. 569—Crlppen v. Chappel, 11 
P. 458, 35 Kan. 496, 67 Am.R. 187. 
N.C.— Corpus Juris quoted in Boney 
V. Central Mut. Life Ins. Co. of 
Chlcago, 197 S.E. 122, 126, 213 N.C. 
663. 

60 C.J. p 802 note 14 [a]. 

98. U.S.— Corpus Juris oited In 
Adler v. Nicholas, C.C.A.C 0 I 0 ., 166 
F.2d 674, 679. 

Kaji.— Corpus Juris quoted in Katsch¬ 
or V. Ley, 113 P.2d 127, 135, 163 
Kan. 569—Crippen v. Chappel, 11 
P. 453, 36 Kan. 496, 67 Am.R. 187. 
N.C.— Corpus Juris quoted in Boney 
V. Central Mut. Life Ins. Co. of 
Chicago, 197 S.E. 122, 126, 213 N.C. 
663. 

99. N.T.—The Thrlft v. Michaelis, 
254 N.T.S. 336, 234 App.Ihv. 120, 
reversed on other grounds 181 N.B. 
680, 269 N.T. 302. 

Ohio.—Pederal Union Life Ins. Co. v. 
Deitsch, 189 N.E. 440, 127 Ohio St. 
505. 

Pa.—^Home Owners’ Loan Corp. v, 
Crouse, 30 A,2d 330, 151 Pa.Super. 
269. 

Tenn.—Robertson v. Wade, 68 S.W. 

2d 487, 17 Tenn.App. 467. 

Tex.—^Ramey v. Cage, Civ.App., 90 
S.W.2d 626. 

60 C.J. p 807 note 87. 

1. Pa.—International Harvester Co. 
V. Tuscarora Tp. (No. 2), 43 Pa. 
'Super. 417. 

60 C.J. p 807 note 89. 

Right of volunteer to subrogation see 
supra § 9. 

2. U.S.—Union Joint Stock Land 
Bank of Detroit, Mich., v. Byers, 
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C.C.A.Pa., 100 F.2d 82, certiorari 
denied 59 S.Ct. 642, 306 U.S. 653, 
83 L.Ed. 1052. 

Ga.—Graves v. Carter, 64 S.E.2d 450, 
208 Ga. 5—Callan Court Co. v. Citi- 
zens & 'Southern Nat. Bank, 190 
S.E. 831, 184 Ga 87, 

111.—^Lake View Trust & Savings 
Bank v. Rice, 279 111.App. 538. 
lowa.—^Parks v. Carlisle Clay Prod¬ 
ucts Co., 277 N.W. 731, 224 lowa 
1024. 

Md.—Harford Bank of Bel Air v. 
Hopper’s Estate, 181 A. 761, 169 Md. 
314. 

N.H.—Mitchell v. Smith’s Estate, 4 
A.2d 356, 90 N.H. 36. 

N.J.—^Adelman v. Biber, 17 A.2d 819, 
19 N.J.Misc. 63. 

Tex.—^Pederal Reserve Bank of Dal- 
las V. Smylie, Civ.App., 134 S.W.2d 
838. 

60 C.J. p 808 note 91. 

“A voluntary lender is never sub- 
rogated."—^Andrews v. St. Louis Joint 
Stock Land Bank of St. Louis, C.C.A. 
Mo., 127 F.2d 799, 803—Town of Riv¬ 
er Junction- v. Maryland Ca^S. Co., C. 
C.A.Pla, 110 F.2d 278, 281, 134 A.L. 
R. 727, certiorari denied Maryland 
Cas. Co. V. Town of River Junction, 
60 S.Ct. 1077, 310 U.S. 634, 84 L.Ed. 
1404. 

Advauce by Junior lienholder 

The mere fact that a junior llen- 
holder advances money which has 
been used by the borrower to dis¬ 
charge superior liens does not enti¬ 
tle the lender to be subrogated to the 
rignts of the lienholders so paid.— 
Iberville Planting & Mfg. Co. v. Mo- 
nongahela Coal Co., La, 168 P. 12, 9,3 
C.C.A. 404. 

3- Md.—Milholland v. Tlffany, 2 A. 

831, 64 Md. 455. 

60 C.J. p 808 note 94. 
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be subrogated to ali the rights o£ the creditor whose 
claim has been discharged,^ as against the debtor.5 
The agreement in which subrogation may be based 
may be either express® or clearty*^ implied,^ al- 
though it is disputed whether a mere understanding 
is sufficient.9 So a person who advances money to 
another which is used to discharge a valid preexist- 
ing lien on property, if not a mere volunteer, is en- 
titled by subrogation to ali the remedies which the 


original lienholder possessed as against the prop- 
erty.io Thus, a third person, having agreed to ad- 
vance money to discharge an encumbrance on prop¬ 
erty of another, where he is not a volunteer,and 
where payment is made under an agreement that 
he will be substituted in place o£ the holder o£ the 
encumbrance,12 is entitled to subrogation, whether 
such agreement is express^^ or whether such agree- 


CozLventlonal snbrogration 

Under doctrine of conventional sub¬ 
rogation, where lender of money lent 
it with intention that he be substi¬ 
tuted to position of creditor whose 
debt was paid with the money, but 
without taklng an assignment, and 
there were no intervening equities to 
be prejudiced, the matter would be 
treated as if an assignment had been 
executed.—^Federal Land Bank of 
Baltimore v. Joynes, 18 S.E.2d 917, 
179 Va. 394. 

4. U.S.—Empire Trust Co. v. U. S. 
Trust Co. of N. Y.. C.C.A.Mlnn.. 165 
F.2d 829—In re Lauer, D.C.N.J., 38 
F.Supp. 691. 

Ala.—Federal Land Bank of New Or- 
leans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 263 Ala, 54— 
Burch V. Burch, 165 So. 387, 231 
Ala. 464—■Whitson v. Metropolitan 
Life Ins. Co., 142 So. 564, 225 Ala. 
262. 

Ark.—^Lueken v. Burch, 219 S.W.2d 
235, 214 Ark. 921, 

Ga.—McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292—^Plournoy Plumbing 
Co, V. Home Owners Loan Corpora¬ 
tion, 182 S.E. 507, 181 Ga. 469— 
Colonial Hili Co. v. Mortgage Bond 
& Trust Co., 162 S.E. 531, 174 Ga. 
204. 

Kan.—^Williamstown Baptist Church 
V. Henley, 148 P.2d 269, 158 Kan. 
324. 

Ky.—^Western Cas. & Sur. Co. v. Mey- 
er, 192 S.W.2d 388, 301 Ky. 487, 
164 A.L.R. 769. 

Neb.—Chrisman v. Daniel, 278 N.W. 
665, 134 Neb. 326. 

N.Y.—Peoples Trust Co. of Malone 
V. School Dist No. 6, Town of 
Westville, 9 N.Y.S.2d 34, 169 Misc. 
^61. 

Pa.—In re Price*s Estate, Orph., 98 
Pittsb.Leg.J. 146. 

Tex.—Mikulenka v. Mikulenka, Civ. 
App., 168 S.W.2d 617—Colvin v. 
Millard, Civ.App., 61 S.W.2d 591. 
Wash.—In re Farmers’ & Merchants' 
State Bank of Nooksack, 26 P.2d 
■631, 176 Wash. 78. 

W.Va.—^King v. Parham, 161 S.E. 443, 
111 W.Va. 43. 

60 C.J. p 808 note 95. 

Claims against bauk 

A third person, who at the instance 
of a bank advances money to dis¬ 


charge claims of bank*s creditors, 
may be entitled to be subrogated to 
their rights. 

111.—^Vandeventer v. Bailey, 281 111. 
App. 382. 

Tex.—Reconstruction pinance Corp. 
V. Brady, Civ.App., 150 S.W.2d 357, 
error refused. 

Wash.—In re Farmers’ & Merchants’ 
State Bank of Nooksack, 26 P.2d 
631, 176 Wash. 78. 

Lack of dlUgence by third person 
in searching the record will not pre- 
vent equity from applying doctrine 
of conventional subrogation, unless 
such lack of diligence amounts to 
culpable or unjustlfiable negligence. 
—^Martin v. Hlckenlooper, 69 P.2d 
1139, 90 Utah 150, 107 A.L.R. 762, re- 
hearmg denied 61 P.2d 307, 90 Utah 
185. 

Absence of consant 

Subrogation may, under statute, be 
effected without the credltor's con- 
sent where the debtor, in order to 
make payment, has borrowed money 
by a Public instrument reciting 
therein his purpose and in the receipt 
the source of payment.—^Hutchinson 
V. Rice. 29 So. 898, 105 La. 474—13 
C.J. p 813 note 69. 

5. Wash.—In re Farmers' & Mer¬ 
chants’ State Bank of Nooksack, 
26 P.2d 631, 175 Wash. 78. 

60 C.J. p 808 note 96. 

6. Wash.—In re Farmers' & Mer¬ 
chants’ State Bank of Nooksack, 
supra. 

60 C.J. p 808 note 98. 

7. Fla.—^Lovingood v. Butler Const. 
Co., 131 So. 126, 100 Fla. 1262, 74 
A.L.R, 613. 

8. Wash.—In re Farmers' & Mer¬ 
chants' State Bank of Nooksack, 26 
P.2d 631, 175 Wash. 78. 

60 C.J. p 809 note 1. 

9. U.S.—Browder v. Hili, Tenn., 136 
P. 821, 69 C.C.A. 499. 

10. Ala.—^Federal Land Bank of 
New Orleans v. Henderson, Black & 
& Merrill Co., 42 So.2d 829, 253 
Ala. 54. 

Miss.—^Russell v. Grlsham, 170 So. 

900, 177 Miss. 435, 

60 C. J. p 809 note 3. 
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Lien of eqnal dignity 

(1) It is held to be essential to 
the operation of the text rule that the 
parties contemplate that the person 
advancing the money will have se- 
curity of equal dignity with the 
lien dlscharged.—Federal Land Bank 
of New Orleans v. Henderson, Black 
& Merrill Co., 42 So.2d 829, 253 Ala. 
54—Groom v. Federal Land Bank of 
New Orleans, 199 So. 237, 240 Ala. 
335. 

(2) Accordingly, in the absence of 
facts from which such understanding 
could be implied, one advancing mon¬ 
ey to satisfy a secured claim against 
a debtor was not entitled to subrogra- 
tion as a secured creditor.—In re 
Lauer, D.C.N.J., 38 F.Supp. 691. 

11. Ala.—Federal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 263 Ala. 54— 
Groom v. Federal Land Bank of 
New Orleans, 199 So. 237, 240 Ala. 
335. 

60 C.J. p 809 note 4. 

Agreement with debtor or creditor 
One who advances money, under 
agreement with either debtor or cred¬ 
itor that he shall acquire rights 
which persons paid had under a bond 
or other contract, is not a volunteer 
with respect to right to subrogation. 
—^Western Cas. & Sur. Co. v. Meyer, 
192 SW.2d 388, 301 Ky. 487, 164 A. 
L.R. 769. 

12. Ala.—Groom v. Federal Land 
Bank of New Orleans, 199 So. 237, 
240 Ala. 235. 

Kan.—^Williamstown Baptist Church 
V. Henley, 148 P.2d 269, 168 Kan. 
324. 

60 C.J. p 809 note 5. 

13. Ala.—Shaddix v. National Surety 
Co., 128 So. 220, 221 Ala. 268. 

60 C.J. p 809 note 6. 

Legal or conventional subrogation 
(1) Where a lender in no way re- 
lated to property and not required to 
protect any Interest advances money 
to pay ofiC lien, there is no legal sub¬ 
rogation, the case belng one of con¬ 
ventional subrogation, if any.—Mar¬ 
tin V. Hlckenlooper. 69 P.2d 1139, 90 
Utah 160, 107 A.L.R. 762, rehearing 
denied 61 P.2d 307,. 90 Utah 185. 
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ment is impliedA^ Under a mortgage trust agree- 
ment creating a prior lien in favor of a bondholder 
who pays ground rent with respect to which the 
mortgagor is in default, and providing for noti ce 
to the trustee, a bondholder advancing money for 
such purpose is not entitled to subrogation where he 
fails to give proper and timely notice.15 

Since legal subrogation may take place with or 
without an agreement, as discussed supra § 3, where 
it is equitable that a person furnishing money to pay 
a debt of another should be substituted for the cred¬ 
itor or in the place of the creditor he will be so 
subrogated,^® as where the money is advanced on 
a mistake of fact and no interests of third persons 
have intervened^*^ and where the parties to the 
transaction have not altered their positions.^^ So 
a third person who advances money to discharge a 
debt or lien securing it, under circumstances which 
would operate as a fraud against him, if he were 
not subrogated, is entitled to subrogation.^ 9 

The right of persons discharging encumbrances to 
subrogation is discussed supra §§ 31-37. 

Application of payment, Before a third person 
advancing money to discharge a debt or encum- 
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brance will be entitled to subrogation it is necessary 
that the money advanced be so applied,20 and the 
duty devolves on the person seeking subrogation 
to see that such application is made;2i his right 
to subrogation, if any, will be measured by the 
amount actually applied.22 Accordingly, where part 
of the proceeds of a loan secured by a pledge, which 
is unenforceable, is applied to pay a balance re- 
maining due on a prior loan the lender may, to the 
extent of such application, be entitled to be sub¬ 
rogated to the rights of the creditor under the prior 
loan.23 It has been indicated that no right to sub¬ 
rogation can arise where the money advanced is to 
be applied at the discretion of the debtor.24 

Existence of claim or obligaiion. In accordance 
with the rule that there must exist a claim or ob- 
ligation against a debtor to be subrogated to, as 
considered supra § 7, in order that a third person 
advancing money to pay a debt or discharge a 
lien may be entitled to subrogation, it is essential 
that such a claim or obligation exists.^S 

Extent of sectirity, The new creditor who is 
entitled to subrogation on advancing money to pay 
outstanding indebtedness is entitled to ali of the 
security of the old creditor,26 and he is entitled to 
such protection to secure a legitimate rate of interest 


<2) Nature of legal and conven- 
tlonal subrogation see supra §§ 3, 4. 

14. Ala,—Groom v. Federal Land 
Bank of New Orleans, 199 So. 237, 
240 Ala. 336. 

Kan.—^Williamstown Baptist Church 
V. Henley, 148 P.2d 269. 158 Kan. 
324. 

60 C.J. p 809 note 7. 

15. Ohio.—Baker v. Neil Biouse Co., 
180 N.R 207. 41 Ohio App. 636. 

16. Cal.—Olson v. Cornwell, 25 P. 
2d 879, 134 Cal.App. 419. 

Oa.—Board of Educatlon of Candler 
County V. Franklin, 49 S.E.2d 804, 
204 Ga. 364. 

Kan.—^Katschor v. Ley, 113 P.2d 127, 
153 Kan. 569. 

Ky.—First Nat, Bank of Grayson v. 
Holbrook, 217 S.W.2d 787, 309 Ky, 
326—Owensboro Banking Co. v. 
Lewis, 106 S.W.2d 1000, 269 Ky. 
277. 

Okl.—Corpus Juris quoted lu Bour- 
quin v. Feland, 117 P.2d 789, 791, 
189 Okl. 498. 

60 C.J. p 715 note 8, p 809 note 14. 

Susband glvin^ wlfe money to pay 
note 

Under statute abolishing curtesy 
and giving husbands an Interest in 
the property of their wives who die 


intestate, a husband giving his wife 
money to pay a note secured by a 
mortgage exeeuted by the wife was 
not a volunteer and was entitled to 
subrogation.—Ogden v. Watts, 54 S. 
W.2d 292. 186 Ark. 500. 

17. Ind.—Home Owners' Loan Corp. 
V. Henson, 29 N.B.2d 873, 217 Ind. 
554. 

TThjust enrichment 

The text rule is particularly appli- 
cable where to deny subrogation 
would resuit In third persons belng 
unjustly enriched at the expense of 
lender.—Home Owners’ Loan Corp. v. 
Henson, supra. 

18. Ind.—^Home Owners’ Loan Corp. 
V. Henson, supra. 

19. Tex.—^First Texas Joint Stock 
Land Bank of Houston v. Chapman, 
Civ.App., 48 S.W.2d 651, error dis- 
missed. 

One Induced by fraud to advance 
money to discharge the debt of an¬ 
other was entitled to subrogation.— 
Gladowskl v. Pelczak, 31 A.2d 718, 
346 Pa 660, 151 A.L,R. 418. 

20. Ala.—^Federal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 263 Ala. 54— 
Groom v. Federal Land Bank of 


New Orleans, 199 So. 237, 240 Ala. 
335. 

Tex.—Calderon v. Gonzales, Civ.App., 
158 S.W.2d 349. 

21. Ala—Groom v. Federal Land 
Bank of New Orleans, 199 So. 237, 
240 Ala 335. 

Tex.—Calderon v. Gonzales, Civ.App., 
158 S.W.2d 349. 

22. Tex.—Calderon v. Gonzales, su¬ 
pra. 

23. N.T.—Reconstruction Pinance 
Corp. V. Eastern Terra Cotta Real- 
ty Corp., 48 N.Y.S.2d 920, appeal 
dismissed 61 N.Y.S.2d 94. 

24. Ala.—Groom v. Federal Land 
Bank of New Orleans, 199 So. 237, 
240 Ala. 335. 

25. Ala.—Shaddix v. National Sure- 
ty Co., 128 So. 220, 221 Ala. 268. 

Tort claim paid aud released 
The government was not entitled to 
subrogation with respect to wages 
and medica! expenses of injured sol- 
dier who had already been paid by 
tort-feasor and had exeeuted a re- 
lease therefor.—Standard Oil Co. of 
Cal. V. U. S., C.C.A.Cal., 153 P.2d 958, 
afflrmed 67 SlCt. 1604, 332 U.S. 301, 
91 L.Bd. 2067. 

26. Tex.—Gibraltar Sav. & Bldg. 
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provided for in the new loan, notwithstanding such 
rate is higher than that provided by the outstanding 

indebtedness.27 

Part payment of deht. In accordance with the 
general rule discussed supra § 10, in order that a 
thitd person advancing the means to discharge a 
debt may be entitled to subrogation, it is essential 
that the whole debt be discharged,28 but it has been 
held that this rule is not to be invoked for the pro- 
tection of the debtor.^^ 

Reliance on defective or invalid security, If a 
loan is made for the purpose of discharging a lien 
on property of the borrower, in reliance on security 
which tums out to be defective or invalid, the lender 
will be subrogated to the lien discharged from his 
money;^® and, where a third person advances mon- 
ey to discharge the encumbrance on property of an- 
other, with the expressui or implied^^ understanding 
that he is to obtain a first lien, but fails to obtain 
such lien, equity will require that the first lien be 
kept alive, if necessary to protect the lender^^ who 
is entitled to be subrogated to the rights of the en- 
cumbrancer paid from his money.^^ 


Priority. The third person’s right to subroga¬ 
tion is usually regarded as superior to all those 
inferior to the encumbrance paid,»5 including in- 
tervening liens or encumbrances of which the third 
person is ignorant,36 provided such ignorance does 
not amount to culpable or unjustifiable negligence,^^ 
and as against encumbrancers who have not changed 
their position because of the transaction.38 

Particiilar debts or encumbrances, The mere 
fact that money lent to a devisee of realty charged 
with payment of legacies is appropriated by such 
devisee to such payment does not entitle the lender 
to be subrogated to the rights of the legatees.3J> 
Where rent money is advanced to a tenant under a 
sale agreement, the lender is not subrogated to the 
lien of the landlord.^® A loan of money to a county 
or board of education for a purpose other than to 
discharge outstanding warrants does not entitle the 
lender to be subrogated to the warrant holders paid 
out of the money.4^ Where a senior mortgagee 
requires payment of certain tax liens as a condi- 
tion to permitting deferred payment of matured 
mortgages, a junior mortgagee who lends the mort- 
gagor money to discharge the liens does not thereby 


Ass*n T. Harper, Civ.App., 41 S.W. 
2d 130, 133, error refused. 

27. Tex.—Glbraltar Sav. & Bldg. 
Ass'n V. Harper, supra, 

Beason for rtUe 

“The interest charge is but inci- 
dental . , . and subject to varia- 

tlon wlthin statutory limits, accord- 
ing to the exigencles of economic con¬ 
di tions.”—Gibraltar Sav. & Bldg. 
Ass'n V. Harper, supra, 

28. Ala.—^Pederal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d S29, 253 Ala. 64— 
Groom v. Pederal Land Bank of 
New Orleans, 199 -So. 237, 240 Ala. 
335. 

29. Tex.—Sherman v. EI Paso Nat. 
Bank, Civ.App., 100 S.W.Sd 402, er¬ 
ror dismissed. 

30. U.S.—Town of River Junction, 
Fla., V. Maryland Cas. Co., C.C.A 
Fla., 133 F.2d 67. 

Idaho.—^Peterson v. Hague, 4 P.2d 
360. 51 Idaho 176. 

Miss.—^Russell v. Grisham, 170 So. 
900, 177 Miss. 435—Federal Land 
Bank of New Orleans v. Miles, 162 
'So. 472, 169 Miss. 43. 

N.J.—^Home Owners* Loan Corp. v. 

Collins, 184 A 621, 120 N.J.Eq. 266. 
Okl.—^Equitable Life Assur. Soc. of 
U. S. v. McPadden, 72 P.2d 796, 181 
Okl. 162. 


Tenn.—Harrls v. Fourth & First 
Joint Stock Bank, 8 Tenn.App. 301. 
Va.—Federal Land Bank of Baltimore 
V. Joynes, 18 S.B.2d 917, 179 Va. 
394. 

Wis.—Home Owners* Loan Corp. v. 
Papara, 3 N.W,2d 730, 241 Wis. 112, 
140 A.L.R. 1289. 

60 C.J. p 809 note 8. 

31. U.S.—Union Central Life Ins. 
Co. of Cincinnati, Ohio v. Drake, 
Neb., 214 P. 636, 131 C.C.A 82. 

32. U.S.—Union Central Life Ins. 
Co. of Cincinnati, Ohio v. Drake, 
supra. 

33. U.S.—^Bigley v. Jones, D.C.Okl., 
64 P.Supp. 389. 

Miss.—Russell v. Grisham, 170 So. 
900, 177 Miss. 435. 

N.J.—Home Owners' Loan Corp. v. 

Collins, 184 A. 621, 120 N.J.Eq. 266. 
60 C.J. p 809 note 11, 

34. Ky.—Corpus Juris clted in West¬ 
ern Cas. & Sur. Co, v. Meyer, 192 
S.W.2d 388, 391, 301 Ky. 487, 164 
A.L.R. 769, 

Miss.—^Russell v. Grisham, 170 fio. 
900, 177 Miss. 435. 

N.J.—^Home Owners» Loan Corp. v. 

Collins, 184 A. 621, 120 N.J.Eq. 266. 
Tenn.—^Hams v. Fourth & First 
Joint Stock Bank, 8 Tenn.App. 301. 
60 C.J. p 809 note 12, 

35. Ala.—Shaddix v. National Sure- 
ty Co., 128 So. 220, 221 Ala. 268. 


Okl.— Corpus Juris cited ia. Bour- 
quin V. Peland, 117 P.2d 789, 791, 
189 Okl. 498. 

36. Ala.—Federal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 253 Ala. 54— 
Whitson V. Metropolitan Life Ins. 
Co., 142 So. 664, 226 Ala. 262. 

37. Ala.—Groom v. Pederal Land 
Bank of New Orleans, 199 So. 237, 
240 Ala. 336. 

3jgere constructive notlce of inter- 
vening incumbrance, imputed from 
existing recordation, does not pre- 
clude one advancing money to dis¬ 
charge prior incumbrance at debtor’s 
instance from invoking doctrine of 
equltable subrogation, at least in the 
absence of culpable negligence.— 
Whitson V. Metropolitan Life Ins. Co., 
142 So. 564, 225 Ala, 262. 

38. Mass.—^Worcester North Sav. 
Inst. V. Farwell, 198 N.E. 897, 292 
Mass. 568. 

N.J.—^Home Owners» Loan Corp. v. 
Collins, 184 A. 621, 120 N.J.Eq. 266. 

39. N.T.—^^Sommers v. Schrader, 69 
N.Y.S. 866, 59 App.Div. 340. 

40. S.C.—Bostick v. Ammons, 41 S. 
E. 310, 63 S.C. 302. 

41. 111.—Thorp V. Board of Educa¬ 
tion of City of Chicago, 90 N.E.2d 
71, 404 111. 588. 

60 C.J. p 820 note 49. 
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become subrogated to them as against the senior 
mortgagee.'^^ the absence of interest or an 

agreement, a son who lends to his father funds to 
pay tax assessments is not entitled to be subrogated 
to the tax lien>3 Moreover, in the absence of agree¬ 
ment, fraud, accident, or mistake, where a bor- 
rower’s lack of power to convey property is a mat- 
ter of record a third person lending money is not 
entitled to subrogation merely because it is used to 
discharge tax liens, in the absence of a showing 
that such money was lent without knowledge of the 
condition of the title.'^^ Where, however, under an 
agreement for subrogation, money is advanced to 
discharge liens owed by another, the lender is en¬ 
titled to be subrogated to the lien so discharged,^^ 
and one who lends money which is used to pay local 
improvement assessments may be subrogated to the 
liens of such assessments.^s A holder of municipal 
bonds originally secured by assessments against 
property owners for municipal improvements may, 
with respect to a special assessment fund, be sub¬ 
rogated to the rights of other bondholders who 
have been favored by the municipality.*^ 7 Under a 
statutory provision that refunding bondholders shall 
be subrogated to ali the rights of the holders of 


the original municipal indebtedness, the holders of 
refunding bonds have the same rights as the holders 
of the original obligations.^8 Where one advances 
money to a Corporation to take up its note and re- 
ceives from the Corporation corporate bonds to 
secure the repayment, he cannot also avail himself 
of a mortgage executed by the Corporation to the 
indorser of the note.^^ 

A person who lends or advances money to an 
executor or administrator on a promise by note or 
other contract may, where such money is used 
to pay estate debts and where the representative is 
entitled to reimbursement from the estate for the 
debts paid by him, be subrogated to his right of 
reimbursement from the estate.^O This is particu- 
larly true where it clearly appears that the money 
advanced has been applied beneficially in the pay- 
ment of estate debts,and where the money is ad¬ 
vanced or paid to an executor de son tort or creditor 
of the estate and applied by him to estate debts.^^ 
The rule applies only to the extent that the money 
advanced has been actually used in the payment of 
debts for which the estate was legally bound,®^ or 
is otherwise used to benefit the estate.^^ The right 


42. N.J.—^Van Wlnkle v. Fordonsky, 
168 A. 383, 114 N.J.Eq. 121. 

43. N.J.—^Kocher v. Kocher, 39 A 
636, 56 N.J.Eq. 547. 

44. Tenn.—Old Nat. Bank v. Swear- 
ingen, 72 «S.W,2d 645. 167 Tenn. 
529. 

45- Ala.—Shaddix v. National Surety 
Co., 128 So. 220. 221 Ala. 268. 

€0 C.J. p 820 note 52. 

Xiexis for taxes, assessmexits, and re- 
palrs 

Where property owner agreed that, 
If lienholder would pay taxes, pav- 
Ing assessments, and cost of repalnt- 
ing, owner would, under extension 
agreement, proceed to make monthly 
payments, and lienholder pursuant to 
agreement advanced money but own- 
€r’s wife refused to execute formal 
extension agreement, lienholder was 
entitled to be recognized as subrogee 
of liens of City, county, and state for 
taxes and special assessments, and 
of statutory lien for repairs.—^Atlan¬ 
tic Life Ins. Co. v. Klotz, 181 So. 619, 
182 Miss. 243. 

46. Ala.—City Realty & Mortgage 
Co. V. Tallapoosa Lumber Co„ 164 

So. 55, 231 Ala. 238. 

47. Pa.—Palmer v. City of Erie, 9 A. 
2d 378, 337 Pa. 5. 

Other bondholders paid ont of general 
fnnds 

Where city, apparently recognizing 


indebtedness resulting from paving 
improvements as a general liability, 
when pressed by certain bondholders, 
payable out of assessments, paid out 
sufficient funds out of its general 
funds to leave a balance of assess¬ 
ment, owner of unpaid bonds was 
subrogated to the rights of the bond¬ 
holders so favored against the spe¬ 
cial fund of assessments earmarked 
for payment of all the bonds.—Palm¬ 
er V. City of Erie, supra. 

43. Ala.—City of Mobile v. Mer- 
chants Nat. Bank of Mobile, 33 So. 
2d 457, 250 Ala. 159—Lang v. City 
of Mobile, 195 So. 248, 239 Ala. 331. 

49. S.C.—Ravenel v. Lyles, 17 S.C. 
Eq. 281. 

50. Ark.—Reed v. Futrall, 115 S.W. 
2d 542, 195 Ark. 1044—Corpns Jn- 
rla clted in Christian v. People's 
Trust Co., 45 S,W.2d 857. 858, 185 
Ark. 65. 

Neb.—Gilbert v. First Nat. Bank, 
Minatare, Neb., 48 N.W.2d 401, 154 
Neb. 404. 

N.T.—Rushworth v. Powers, 267 N. 
T.S. 328, 149 Misc. 401, affirmed In 
re Whipple's Wlll, 281 N.T.S. 693. 
244 App.Div. 884, and Rushworth v. 
Powers, 281 N.Y.S. 693, 244 App. 
Div. 885. 

Or.—^First Nat. Bank of Portland v. 
Connolly, 138 P.2d 613, 172 Or. 434, 
rehearing denied 143 P.2d 243, 172 
Or. 434. 


Tex.—Corpus Jnrls qnoted in Sher- 
man v. EI Paso Nat. Bank, Civ. 
App., 100 S.W.2d 402, 409, error dis- 
missed. 

24 C.J. p 71 note 70. p 443 note 19. 
Subrogation of persons interested In 
administration of estates general- 
ly see supra § 15. 

Ezeciitor’8 laclc of anthority to bor- 
row 

Fact that executor was without au- 
thority under the will to borrow mon¬ 
ey does not alter the text rule.—Dix- 
on V. Davis, D.C.S.C., 31 P.Supp. 912. 

51. Neb.—Gilbert v. First Nat. Bank, 
Minatare, Neb., 48 N.W.2d 401, 154 
Neb. 404. 

52. Neb.—Gilbert v. First Nat. Bank, 
Minatare, Neb., supra. 

53. Neb.—Gilbert v. First Nat. Bank, 
Minatare, Neb., supra. 

24 C.J. p 443 note 20. 

54. U.S.—^Dixon V. Pavis, D.C.S.C., 
31 F.Supp. 912. 

Advances to bencflclaries 

Generally, where proceeds of notes 
executed by executor to bank are 
expended for advances to beneflcla- 
ries of testatores estate, bank which 
furnished the money for the advance 
would be subrogated to the rights of 
executor as a charge against the ben- 
eflciaries profitlng from such advanc¬ 
es.—^Dixon V. Davis, supra. 
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of one advancing money, used to pay estate debts, 
to enforce the original claim on which the ad- 
vance is made may render reliance on the doctrine 
of subrogation unnecessary.55 

§ 39.-Mortgage or Deed of Trust 

a. In general 

b. Loan or discharge under agreement 
a. In General 

The mere fact that money lent is applied by the bor- 
power in payment of a mortgage, which is thus extin- 
guished, does not entitie the lender to be subrogated to 
the lien of the mortgage extinguished. Where the mort¬ 
gage has been foreciosed, a redemptioner who is not 
himself Ilabie as a Principal debtor, but who is com- 
pelied to redeem for the protection of his own lien on 
the mortgaged premises, is entitied to subrogation to the 
rights of the senior mortgage. 

The mere fact that money lent is applied by the 
borrower in payment of a mortgage, which is thus 
extinguished, does not entitie the lender to be sub¬ 
rogated to the lien of the mortgage extinguished 
nor does the fact that, from the proceeds of a later 
encumbrance, prior mortgages have been paid in or- 
der that the lien might be removed afford ground 


for subrogation thereto;^^ nor can the lender be 
subrogated to the rights of a prior mortgagee where 
his mortgage has been paid, without the consent 
of the mortgagor, out of the proceeds of a subse- 
quent invalid mortgage executed by an agent with¬ 
out authority.^8 Sq, the fact that a subsequent mort- 
gagee’s lien will occupy the same relation to the 
property, if one who has advanced money, secured 
by a mortgage on the real estate, to pay off the prior 
mortgage is subrogated to the rights of the holder of 
such mortgage, aflords no reason why equity should 
permit the person so advancing the money to be 
subrogated to the rights of the holder of the first 
mortgage.SQ While the status of the deed of trust 
discharged by borrowed money may be considered 
in determining the lender^s right to subrogation,60 
it is not in itself sufficient that the status of other 
lienors will not be affected by the subrogation.6^ 

In the absence of an agreement for subrogation, 
one who advances the means of discharging a mort¬ 
gage or deed of trust is a mere stranger or volun- 
teer who is not entitied to subrogation,6 2 particularly 
where subrogation would resuit in manifest injustice 
to an innocent person such as a junior mortgagee.®* 


Business venture 

Bank lendmg money to executrix 
who used greater part thereof in 
business venture was not entitied to 
subrogated lien against assets of es¬ 
tate for money advanced.—B. H. 
Shelman & Co., Incorporated Bank- 
ers, v. Llvers’ Ex*x, 16 S.’W.2d 800, 229 
Ky. 90. 

Taxes on property of estate 
Where executor borrowed from 
bank money which was used to dis¬ 
charge executor’s statutory duty to 
pay taxes due on property of the tes- 
tator's estate, bank was entitied to 
the executor’s right of reimburse- 
ment.—Dixon v. Da vis, D.C.S.C., 31 P. 
Supp. 912. 

55. Tex.—'Sherman v. EI Paso Nat. 
Bank, Civ.App., 100 S,W.2d 402, er¬ 
ror dismissed. 

Blght to enforce notes 
Reliance on doctrine of subroga¬ 
tion on the part of a bank which ad¬ 
vanced money to be used in pay¬ 
ment of claims against the estate 
was unnecessary where bank was en¬ 
titied to enforce its original claim 
against the admlnistrators on notes 
given for advance.—Sherman v. El 
Paso Nat. Bank, supra. 

56. Fla.—Fee v. Peery, 154 So. 140, 
114 Fla. 566. 

lowa.—Home Owners’ Lroan Corp. v. 
Rupe, 283 N.W. 108, 226 lowa 1044. 


Minn.—^Kingery v. Kingery, 241 N.W. 
583, 185 Minn. 467. 

Tenn.—McCoy v. Hight, 39 S.W.2d 
271, 162 Tenn. 507. 

60 C.J. p 809 note 18. 

Ship mortgage 

A third person making advances 
to mortgagor to be used to make pay- 
ments of Principal and Interest due 
on preferred ship mortgage was not 
entitied to be subrogated to lien of 
the mortgagee, particularly as 
against mortgagee Itself which had 
not been paid in full.—R. P. C. v. The 
William D. Mangold, D.C.N.Y., 99 P. 
Supp. 651. 

57. Ohlo.—^Zimpher v. Schwartz, 27 
N.B 2d 499, 64 Ohio App. 7. 

Pa.—Grambo v. South Side Bank & 
Trust Co., 14 A.2d 925, 141 Pa.Su- 
per. 176. 

60 C.J. p 810 note 19. 

58. Kan.—Gray v. Zelmer, 72 P. 228, 
66 Kan. 614. 

59. Fla.—^Boley v. Damel, 72 So. 644, 
72 Fla. 121, L.R.A.1917A 734. 

Neb.—Rice v. Wlnters, 63 N.W. 830, 
45 Neb. 617. 

60. Mo.—State Sav. Trust Co. v. 

Spencer, App., 201 S.W. 967. 

61. Mo.—State Sav. Trust Co. v. 

Spencer, supra. 

62. U.S.—Union Joint Stock Land 
Bank of Detroit, Mich., v. Byers, 
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C.C.A.Ga., 100 P.2d 82, certiorari 
denied 69 S.Ct. 642, 306 U.S. 653, 
83 L.Ed. 1052. 

Fla.—Fee v. Peery, 164 So. 140, 114 
Fla. 656. 

Ga.—^Jackson v. Blackwell, 160 ‘S.B. 
772, 173 Ga. 614. 

lowa.—^Home Owners' Loan Corp. v. 

Rupe, 283 N.W. 108, 225 lowa 1044. 
N.J.—Vaux V. Vaux, 172 A. 68, 116 N. 
J.Eq. 586. 

Pa.—Home Owners’ Loan Corp. v. 

Mitchell, Com.Pl., 24 West.Co. 137. 
Wis.—Schuetz V. Schuetz, 296 N.W. 
70, 237 Wis. 1—Bank of Baraboo v. 
Prothero, 255 N.W. 126, 215 Wis. 
552. 

60 C.J. p 810 notes 28, 30. 

Bact of discharge and lutent 
The fact that money advanced by 
volunteer actually discharged mort¬ 
gage and was intended to be applied 
to that purpose does not alter the 
text rule.—Schuetz v. Schuetz, 296 
N.W. 70, 237 Wis. 1—Bank of Baraboo 
V. Prothero, 255 N.W. 126, 215 Wis. 
552. 

63. Ala.—^Jefeerson Standard Life 
Ins. Co. V. Brunson, 145 So. 166, 226 
Ala. 16. 

Manifest injustice toward second 
mortgagee 

Where subrogation of a lender tak- 
ing third mortgage on portlon of 
block as security for loan of money 
to pay ofC flrst mortgage on entire 
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As against a person on whose interest the mort- 
gage discharged by reason of the loan was not a 
charge, no right of subrogation can exist.^^ Where 
there is no evidence that the lender gave or lent 
the money, expecting it to be paid on the mortgage 
or on any particular indebtedness, the right of sub¬ 
rogation to the mortgage does not exist^^ and a 
person advancing money to another to enable him 
therewith to make a loan to a third person, on the 
security of an equitable mortgage, is not entitled to 
subrogation thereby.®® 

One who, having no interest to protect, voluntarily 
lends money to a mortgagor for the purpose of 
satisfying and canceling the mortgage, taking a new 
mortgage for his own security, cannot have the 
former mortgage revived and himself subrogated to 
the rights of the mortgagee therein,®'^ especially 
where the mortgage securing such voluntary loan 
covers more of the mortgagor^s property, and is for 
a greater indebtedness.®® One who advances money 
on a mortgage on the strength of false representa- 
tions that there was but one other encumbrance on 
the premises, and that such money would be applied 
to the payment thereof, but which was in fact applied 
in payment of notes secured by another mortgage, 
will not be subrogated to the rights of the mortgagee 
in the second mortgage where there was no agree- 
jnent therefor.®® 

Unless the money lent or advanced is actually ap¬ 
plied to the discharge of the obligation, no right 


of subrogation to the rights of the holder thereof 
can exist,*^® particularly where inequity would re¬ 
suit from subrogation.'^^ The mere fact that part of 
the proceeds of a subsequent mortgage was applied 
by the mortgagor in discharge of a purchase-money 
mortgage does not entitle the subsequent mortgagee 
to subrogation to the rights of the purchase-money 

mortgage.'^^ 

On foreclosure; redemption. A redemptioner 
who is compelled to redeem for the protection 
of his own lien on the mortgaged premises is en¬ 
titled to subrogation to the rights of the senior 
mortgagee,unless he is himself liable as a Prin¬ 
cipal dchtor.*^^ A redemptioner may be entitled to 
be subrogated to the rights of the mortgagee or 
foreclosure sale purchaser where the equities de- 
mand it,*^® as where he is a surety for the payment 
of the mortgage debt;*^® but the right to subroga¬ 
tion does not necessarily flow from the right of 
redemption.'^^ ^ redemption by one not authorized 
to redeem gives no right of subrogation to the re¬ 
demptioner,but subrogation has been allowed to 
a redemptioner who believed himself to be the own- 
er of the property but who was thereafter held to 
have no title thereto.*^® One furnishing money to 
redeem a homestead from a mortgage foreclosure 
does not lose his right to subrogation merely be- 
cause he agrees to take a mortgage from the home¬ 
stead claimant.®® Where a person who is entitled 
to redeem fails to do so within the time required. 


tlock would he manifestly unjust to 
An innocent mortgagree under a sec¬ 
ond mortgage on the entire block, 
subrogation would be refused.—Jef- 
ferson Standard Life Ins. Co. v. Brun- 
son, supra. 

«64. Mich.—Skupinski v. Provident 
Mortg. Co., 221 N.W. 338, 244 Mich. 
309. 

<65. Ohio.—^Hickey v. Conine, 27 Ohio 
Clr.Ct. 369, afflrmed 74 N.B. 1137, 
71 Ohio St. 548. 

<66. N.J.—Van Winkle v. Williams, 
38 N.J.Eq. 105, afflrmed 38 N.J.Eq. 
654. 

»67. Mich.—Lentz v. Stoflet, 273 N. 

W. 763, 280 Midi. 446. 

TSr.J.— Vaux V. Vaux, 172 A. 68. 115 
N.J.Eq. 586. 

Or.—^McBride v. McBride, 36 P.2d 
175, 148 Or. 478. 

<60 C.J. p 811 note 33. 

•68. Mich.—Lentz v. Stoflet, 273 N. 
W. 763, 280 Mich. 446. 

<69- lowa.—Barber v. Lyon, 16 lowa 
37. 


70. Ala.—^Federal Land Bank of Kew 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 253 Ala. 64. 

60 C.J. p 811 note 36, 

71. Wls.—^Unlon Trust Co. of Mary- 
land V. Rodeman, 264 N.W. 508, 220 
Wls. 453. 

72. N.J.—^Ayers v. Staley, Ch., 18 A. 
1046. 

73. Minn.—^Buettel v. Harmount, 49 
N.W. 250, 46 Minn. 481. 

N.Y.—Jenkins v. Continental Ins. Co., 
12 How.Pr. 66. 

Pareats who furnished money to 
thelr child, the mortgagor, to redeem 
were subrogated to the rights of the 
foreclosing mortgagee.—Leser v. 
Smlth, 189 N.W. 38, 219 Mich. 509. 

74. N.T.—Jenkins v. Continental Ins. 
Co., 12 How.Pr. 66. 

42 C.J. p 450 note 74. 

76. Minn.—Buettel v. Harmount, 49 
N.W, 260, 46 Minn. 481. 

42 C.J. p 449 note 72. 
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While there axe stili xlghts of re- 
demption outstandiiig, the lien on 
which a redemption is made may 
pass by subrogation to any subse¬ 
quent redemptioner.—^Lowry v. Akers, 
62 N.W. 922, 50 Minn. 608. 

76. Me.—Allen v. Alden, 85 A. 3, 109 
Me. 516. 

Blght to asslgimieiLt 

Where one redeeming from a mort¬ 
gage is a surety for the mortgage 
debt. he is entitled to an assignment 
to perfect his right of subrogation. 
—^Allen V. Alden, 86 A. 3, 109 Me. 516. 

77. N.T.—Jenkins v. Continental Ins. 
Co., 12 How.Pr. 66. 

78. 111.—^Huber v. Hess, 61 N.E. 61, 
191 111. 306. 

42 C.J. p 449 note 65. 

79. N.J.—Coudert v. Coudert, 5 A. 
722, 43 N.J.Eq. 407. 

80. Vt.—^Hunt V. Davis, 96 A. 814, 
90 Vt 153. 
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he cannot thereafter entitle himself to subrogation 
merely by advancing the redemptiori money to an- 
other who redeems.^i Where the proceeds of a 
mortgage loan are used to satisfy a final decree in 
foreclosure of a prior mortgage, the lender under 
the subsequent mortgage has been held to be en- 
titled to be subrogated to the lien of the prior mort- 
gage.S2 A purchaser at a foreclosure sale or his 
vendee may, on the mortgagor^s repudiation of the 
foreclosed mortgage on the ground that the land 
was homestead be subrogated to the rights of the 
mortgagee of a prior mortgage which was re- 
financed by the proceeds of the foreclosed mort¬ 
gage. 83 

A junior mortgagee or judgment creditor, on re- 
deeming from a prior mortgage, either before or 
after foreclosure thereof,84 is usually held, where 
there are no intervening rights, to be entitled to 
subrogation to the rights of the prior mortgagee,85 
at least as far as is necessary for the protection of 
his own interests;86 and the right extends also to 
his grantee to whom he conveys the property after 
redemption.87 His redemption may, however, be a 
satisfaction and discharge of the mortgage if he 
so intends,88 but the general rule allowing sub¬ 
rogation is so well established that it has been held 
that in order to have the effect of payment the 
redemption must be made in such unmistakable 
terms that there can be no doubt of the intent to 
extinguish and discharge the mortgage.83 If the 
junior encumbrancer is entitled to be so subrogated, 
the right continues whether or not he thereafter 


enforces his junior encumbrance nor is it lost 
by his acceptance of payment and satisfaction of 
his own mortgage at its maturity.^i 

b. Loan or Discharge under Agreement 

(1) In general 

(2) Agreement to take security dis- 

charged 

(3) Agreement to take new security 

(1) In General 

A person who acfvances money pursuant to an agree¬ 
ment that it shall be applied to the payment of an ex- 
Isting mortgage may be subrogated to the rights of the 
mortgagee. 

The equities of the case may require that a person 
who advances money pursuant to an agreement that 
it shall be applied to the payment of an existing 
mortgage be subrogated to the rights of the mort- 
gagee.82 A third person who discharges the ob- 
ligation represented by a note secured by a trust 
deed, under an agreement whereby the mortgagor 
is to transfer the mortgaged property to him, is 
entitled to be subrogated to ali the rights of the 
original holder of the note.33 

(2) Agreement to Take Security Discharged 

One who advances the means of discharging a debt 
secured by a deed or mortgage, under an agreement to 
take the security discharged, is not a volunteer and is 
entitled to subrogation. 

One who advances the means of discharging a 


81. lowa.—^Berry v. Krlttenbrlnk, 
186 ISr.W. 428, 192 lowa 1324. 

JTiinior Uenlioiaer fnmishlng money 
to prlmaxy debtor 
Where primary debtor on foreclo¬ 
sure of mortgage. with money fur- 
nished by a junior lienholder whose 
time for redemption had explred, re- 
deemed the land, such junior llenhold- 
er was not entitled to be subrogated 
to the rights of the prior lienholder. 
—Berry v. Krittenbrink, supra. 

82. N.J.—^Hudson County Caledonian 
Bldg. & Loan Ass'n v. Cole, 16 A. 
2d 621. 128 N.J.Eq. 172. 

83. Ala.—^Butler v. Wilson, 194 So. 
669, 239 Ala. 221. 

84. Del.—Stoeckle v. Rosenheim, 87 
A. 1006, 10 Del.Ch. 196. 

85. tJ.S.—^Brown v. Crawford, D.C. 
Or., 252 F. 248. 

Me.—^Bernstein v. Blumenthal, 143 A. 
698, 127 Me. 393—Allen v. Alden, 85 
A. 8, >109 Me. 516. 


Okl.—Boyd v. McKenney, 246 P. 406, 
118 Okl. 8. 

42 C.J. p 460 note 76. 

88. U.S.—^Brown v. Crawford, D.C. 
Or., 252 P. 248. 

Okl.—Boyd v. McKenney, 246 P. 406, 
118 Okl. 8. 

42 C.J. p 450 note 77. 

Where foreclosure not sought 

The right to subrogation does not 
exist when senior mortgagee does not 
seek to foreclose.—^In re Ryan, 215 
N.Y.S. 571, 216 App.Div. 619. 

87. Conn.—Weinstein v. Montowese 
Brlck Co., 99 A. 488, 91 Conn. 165. 

88. 111.—Illinois Nat. Bank v. School 
Trustees, 71 N.E. 1070, 211 111. 600. 

42 C.J. p 460 note 79. 

89. 111.—Illinois Nat. Bank v. School 
Trustees, supra. 

42 C.J. p 450 note 80. 

90. Vt.—Chandler y* Dyer, 37 Vt. 
345. 


91. Mich.—^Powers v. Golden Lumber 
Co., 5 N.W. 656, 43 Mlch. 468. 

92. Kan.—Tillotson v. Goodman, 114 
P.2d 846, 154 Kan. 31. 

Antenuptlal agreement for protection 
of homestead 

Where husband and wife before 
their marrlage entered into an ante- 
nuptial agreement whereby the wife 
was to advance a certain sum to the 
husband to be applied to the payment 
of a mortgage on certain realty, in 
order to protect it as their home¬ 
stead, and whereby the husband was 
to repay the money to the wife, ad¬ 
ministrator of wife’s estate was en¬ 
titled to Invoke the right of subro¬ 
gation against the husband, as 
against contention that wife in mak- 
ing advancement acted as a mere vol¬ 
unteer.—Tillotson V. Goodman, supra. 

93. Tex.—Hendrlx v. Gabrysch, Civ. 
App., 190 S.W.2d 616. 

Subrogation of parties to bilis or 
notes see supra §§ 22-24. 
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debt secured by a mortgage or deed of trust,®^ or 
advances the means of discharging the mortgage or 
deed of trust,^^ under an express^® or impHed^"^ 
agreement or understanding that he is to have the 
benefit of the security held by the person paid, is 
not a mere stranger or volunteer, and, in the absence 
of other intervening rights,®^ is entitled to hold 
the lien as subrogee,®® even though the agreement 
is only with the debtor,! and although the mortgage 
or deed of tnist was released of record,® unless 
the security was issued but the transaction for which 
it was given was not consummated.® However, in 
order to have subrogation the person to whose place 
subrogation is claimed must have been entitled to 
rights.^ It is also essential that the money advanced 
by the third person be actually applied on the se¬ 
curity to which he seeks subrogation,5 and his right 
thereto, if any, will be measured by the amount 
actually so applied.® 


(3) Agreement to Take New Security 

A third person who advances the means of discharg¬ 
ing debts secured by deed or mortgage, under an agree¬ 
ment to take new security of equal rank with that dls- 
charged, is not a mere stranger or volunteer, and where 
he fails to obtain such security he Is entitled to subro¬ 
gation. 

Where a third person advances the means of 
discharging a debt secured by a mortgage or deed 
of trust,*^ or advances the means of discharging the 
mortgage or deed of trust,® with the agreement or 
understanding that he shall have new security of 
equal rank with that discharged, he is not a mere 
stranger or volunteer. Accordingly, where the new 
security is refused,® or where, following such 
agreement, even though implied,!® a loan to pay a 
debt is made,^l or means to discharge such en- 
cumbrance are obtained by loan,^® and the new 
security is invalid or defective, or where, relying 


94. Neb.—Chrisman v. Danlel, 278 
N.W. 666, 134 Neb. 326. 

60 C.J. p 811 note 39. 

95. Mo.—^Neer v. Neer, App., 80 S.W. 
2d 240. 

60 C.J. p 811 note 42. 

96. Ga.—Wllkins v. Gibson, 38 S.B. 
874, 118 Ga. 81, 84 Am.S.R. 204. 

Tex.—^First State Bank of Wylie v. 
Farmers*, etc., Bank of Farmers- 
ville, Clv.App., 262 S.W. 225. 

97. Kau. —Williamstown Baptist 
Cburch V. Henley, 148 P.2d 269, 168 
Kan. 824. 

Mo.—^Neer v. Neer, App., 80 S.W.2d 
240. 

Neb.—Chrisman v. Danlel, 278 N.W. 

665, 134 Neb. 326. 

60 C.J. p &12 note 60. 

98. Mo.—^Neer v. Neer, App., 80 S.W. 
2d 240. 

89. Ala.—^Burch v. Burch, 165 So. 
387, 231 Ala. 464. 

D.C.—^Burffoon v. Lavezzo, 92 F.2d 
726, 68 App.D.C. 20, 113 A.L.R. 944. 
Mo.—^Neer v. Neer, App., 80 S.W.2d 
240. 

60 C.J. p 812 notes 46, 48. 

1. Ala.—^Burch v. Burch, 165 So. 887, 
231 Ala. 464. 

60 C.J. p 813 note 61. 

2. Mo.—^Neer v. Neer, App., 80 S.W. 
2d 240. 

Neb.—Chrisman v. Danlel, 278 N.W. 

565, 134 Neb. 826. 

60 C.J. p 813 note 52. 

3. U.S.—^Blount V. Farmers* Bank 
of Greenvllle, N. C., D.C.N.C., 297 F. 
277, afflrmed, C.C.A., 8 F.2d 443. 

60 C.J. p 813 note 53. 


4. N.C.—^Blacknall v. Hancock, 109 
S.B. 72, 182 N.C. 369. 

5. Tex.—Calderon v. Gonzales, Clv. 
App., 168 S.W.2d 349. 

6. Tex.—Calderon v. Gonzales, supra. 

7. Cal.—Jack v. Wongr Shee, 92 P. 
2d 449, 33 CaI.App.2d 402. 

60 C.J. p 8.13 note 56. 

8. U.S.—Ingram v. Jones, C,C.A,Okl., 
47 F.2d 136. 

Ala.—Gautney v. Gautney, 46 So.2d 
198, 263 Ala. 584—Federal Land 
Bank of New Orleans v. Henderson, 
Black & Merrill Co., 42 So.2d 829, 
253 Ala. 64—^Berry v, Bankers 
Mortg. Bldg. & Loan Ass*n, 168 So. 
427, 232 Ala. 895. 

Conn.—^Home Owners* Loan Corp. v. 
Sears, Roebuck & Co., 198 A 769, 
123 Conn. 232. 

Ga.—^McCollum v. Lark, 200 S.B. 276, 
187 G8 l 292. 

111,—^Kamlnskas v. Cespauskls, 17 N. 
B.2d 658, 369 111. 666—Kankakee 
Federal Savlngs & Loan Ass’n v. 
Amove, 47 N.B.2d 874, 318 111. 
App. 261. 

Ind.—^Home Owners* Loan Corp. v. 

Henson, 29 N.B.2d 873, 217 Ind. 654. 
N.J.—^Brooklyn Trust Co. v. Podvin, 
83 A2d 648, 16 N.J.Super. 398. 
N.T.—The Thrlft v. Mlchaells, 181 N. 

B. 580, 259 N.T. 302. 

Ohlo.—^Unlon Trust Co. v. Lessovitz, 
199 N.B. 614, 61 Ohlo App. 69. 

Okl.—^Mld-Continent Life Ins, Co, v. 
Goforth, 143 P.2d 154, 198 Okl. 814 
—Bourquln v. Feland, 117 P.2d 
789, 189 Okl. 498—United Federal 
Savlngs & Loan Ass*n of Tulsa v. 
Johnson, 78 P.2d 846, 181 Okl. 328 
—^Home Owners’ Loan Corp. v. Par¬ 
ker, 73 P.2d 170, 181 Okl. 234— 
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Landls v. State ex rei. Commisslon- 
ers of Land Office, 66 F.2d 519, 179 
Okl. 647, 151 AL.R. 403. 

60 C.J. p 813 note 67. 

Bellance on security other than mort- 
gage 

The fact that lender, to some ex- 
tent, relled on security other than 
mortgage does not preclude subroga¬ 
tion under the text rule.—^Federal 
Land Bank of New Orleans v. Hen¬ 
derson, Black & Merrill Co., 42 So. 
2d 829, 253 Ala. 54. 

9. Mich.—Smith v. Sprague, 222 N. 
W. 207, 244 Mlch. 677. 

60 C.J. p 813 note 69. 

10. Ark.—^Roark v. Matthews, 188 S. 
W. 84*1, 126 Ark. 378. 

60 C.J. p 814 note 61. 

11. Ark.—Davies v. Pugh, 99 S.W. 
78, 81 Ark. 253. 

Mlss.—Clark v. Clark, 68 Mlss. 68. 

12. Cal.—U. S. Building & Loan 
Ass*n of Los Angeles v. Sallsbury, 
17 P.2d 140, 217 Cal. 35. 

Conn.—^Home Owners’ Loan Corp. v. 
Sears, Roebuck & Co., 193 A 769, 
123 Conn. 232. 

Fla.—^Brannon v. Hllls, 149 So. 666, 
111 Fla. 491—Federal Land Bank of 
Columbia v. Dekle, il48 So. 756, 108 
Fla. 555—Schilling v. Bank of Sul¬ 
phur Springs, 147 So. 218, 109 Fla. 
181—^Federal Land Bank of Colum¬ 
bia v. Godwin, 145 So. 883, 107 
Fla. 637. 

Idaho.—^Peterson v. Hague, 4 P.2d 
350, 51 Idaho 175. 

111.—^Kaminskas v. Cepauskis, 17 N.E. 
2d 558, 869 111. 566—KankaJkee Fed¬ 
eral Savlngs & Loan Ass*n v. Ar- 
nove, 47 N.B.2d 874, 818 IllApp. 
261. 
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on an agreement or understanding that he will have 
a first lien, the person advancing the funds does 
not obtain a first lien, because of intervening en- 
cumbrances, he may be subrogated to the rights 
of the creditor or lienholder paid, even though the 
encumbrance paid has been discharged of record, 


where other persons have not changed their posi- 
tion in reliance on the recorded discharge,i3 jf not 
chargeable with culpable and inexcusable neglect,^^ 
and unless his right has been waived,i5 or he is 
estopped to claim subrogation.l® Subrogation does 
not extend to a person who lent money on an 


Ind.—^Home Owners’ Loan Corp. v. 

Henson, 29 N.E.2d 873, 217 Ind. 564. 
lowa.—^Home Owners’ Loan Corp. v. 

Rupe, 283 N.W. 108, 225 lowa 1044. 
Rlan.—^Kuske v. Staley, 28 P.2d 728, 
138 Kan. 869. 

Mass.—^Home Owners’ Loan Corp. v. 

Baker. ,12 N*.B.2d 199, 299 Mass. 168. 
N.J.—Brooklyn Trust Co. v. Podvin, 
83 A.2d 648, 15 N.J.Super. 398— 
Home Owners’ Loan Corp. v. Col- 
lins, 184 A. 621, 120 N.J.Eq. 266— 
Elmora & 'West End Building & 
Loan Ass’n v. Dancy, 165 A. 796, 

108 N.J.Eq. 642. 

N.C.—Investment Securitles Co, v. 

Gash, 164 S.E. 628, 203 N.C. 126. 
Ohlo.—^Union Trust Co. v. Lessovitz, 

109 N.E. 614. 51 Ohio App. 69—Ped- 
eral Union Life Ins. Co. v. Deitsch, 
189 N.E. 440, 127 Ohio St. 605. 

Okl.—Mid-Continent Life Ins. Co. v. 
Goforth, 143 P.3d 154, 193 Okl. 
314—^United Federal Savings & 
Loan Ass’n of Tulsa v. Johnson, 
73 P.2d 846, 181 Okl. 328—Landis 
V. State ex rei. Commissioners of 
Land Office, 66 P.2d 619, 179 Okl. 
547, 151 A.L.R. 403—Watson v. 
Butler, 40 P.2d 653, 170 Okl. 350. 
"Tex.—^Hays v, Spangenberg, Civ.App., 
94 S.W.2d 899—^Burton v. Connectl- 
cut General Life Ins. Co., Civ.App., 
72 S.W.2d 318, error refused. 

'Va.. —^Federal Land Bank of Baltimore 
V. Joynes, 18 S.E.2d 917, 179 Va. 
394. 

"Wis.—^Home Owners' Loan Corp. v. 
Papara, 3 N.W.2d 730, 241 Wis. 112, 
140 A.L.B. 1289. 

'60 C.J. p 814 note 64. 

XoazL In 6ZC6SS of amount applied on 
mortgage 

The fact that the amount of loan 
•exceeds amount of money recelved 
by prior mortgagee did not deprive 
the lender of the right of subroga¬ 
tion as to the amount actually re- 
ceived, particularly where it appear- 
•ed that the portlon of the loan not 
Teceived was used for the purpose 
of paylng charges, expenses, attor- 
■ney's fees, and taxes on the mort- 
gaged property.—^Federal Land Bank 
-of New Orleans v. Henderson, Black 
.& Merrill Co., 42 So.2d 829, 253 Ala. 
54. 

3.3. U.S.—Stowera v. Wheat, C.C.A. 
Fla., 78 F.2d 26—^Ingram v. Jones, 
C.C.A.Okl., 47 F.2d 135—Bigley v. 
Jones, D.C.Okl., 64 F.Supp. 389. 
AJla.—Gautney v. Gautney, 46 So.2d 
198, 258 Ala, 584—^Federal Land 


Bank of New Orleans v. Henderson, 
Black & Merrill Co., 42 So.2d 829, 
263 Ala. 64—^Berry v. Bsinkers 
Mortg. Bldg. & Loan Ass’n, 168 So. 
427. 232 Ala. 396. 

Cal.—^U. S. Building & Loan Ass’n of 
Los Angeles v. Sallsbury, 17 P.2d 
140, 217 Cal. 36—Jack v. Wong 
Shee, 92 P.2d 449, 33 Cal.App.2d 
402. 

Conn.—^Home Owners’ Loan Corp. v. 
Sears, Roebuck & Co., 193 A 769, 
123 Conn. 232. 

Fla.—^Brannon v. Hilis, 149 So. 566, 
111 Fla. 491—^Federal Land Bank of 
Columbia v. Dekle, |148 So. 766, 
108 Fla. 555—^Federal Land Bank of 
Columbia v. Godwin, 145 So. 883, 
107 Fla. 537. 

Ga.—McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292. 

111.—^Kaminskas v. Cespauskis, 17 N. 
E.2d 658, 369 111. 666—Kankakee 
Federal Savings & Loan Ass'n v. 
Arnove, 47 N.E.2d 874, 318 Ill.App. 
261. 

lowa.—^Home Owners' Loan Corp. v. 

Rupe, 283 N.W. 108, 225 lowa 1044. 
Mass.—^Worcester North Sav, Inst. 
V. Farwell, 198 N.E. 897, 292 Mass. 
568. 

Miss.—^Home Owners’ Loan Corp. v. 

Moore, 186 So. 263, 184 Miss. 283. 
Neb.—^Equitable Life Assur. Soc. of 
U. S. V. Person, 284 N.W. 260, 135 
Neb. 800. 

N.J.—^Home Owners’ Loan Corp. v, 
Collins, 184 A. 621, 120 N.J.Eq. 266 
—^Brooklyn Trust Co. v. Podvin, 83 
A.2d 648, .16 N.J.Super. 398. 

N.T.—The Thrift v. Mlchaelis, 181 N. 
E. 680, 269 N.T. 302—Home Owners’ 
Loan Corp. v. Tobin, 23 N.T.S.2d 
451, 175 Misc. 316. 

Ohio.—^Federal Union Life Ins. Co. v. 
Deitsch, 189 N.E. 440, 127 Ohio St 
605—Union Trust Co, v. Lessovitz, 
199 N.E, 614, 51 Ohio App. 69. 

Okl,—^Bourquin v. Feland, 117 P.2d 
789, 189 Okl. 498—Home Owners’ 
Loan Corp. v. Parker, 73 P.2d 170, 
181 Okl. 234—Equitable Life Assur. 
Soc. of U. S. v. McFadden, 72 P.2d 
795, il81 Okl, 162—Landis v. State 
ex rei. Commissioners of Land Of¬ 
fice, 66 P.2d 619, 179 Okl. 647, 161 
A.L.R. 403. 

Or.—Corpus Juris oited In Metropoli¬ 
tan Life Ins. Co. v. Craven, 101 P. 
2d 237, 239, 164 Or. 274. 

R.I.—Industrial Trust Co. v. Hanley, 
166 A. 223, 63 R.I. 180. 

Utah.—Martin v. Hickenlooper, 69 P. 
2d 1139, 90 Utah 150, 107 AL.R. 
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762, rehearing denied 61 P.2d 307, 
90 Utah 185. 

Wis.—^Home Owners’ Loan Corp. v. 
Papara, 3 N.W.2d 730, 241 Wis. 112, 
140 A.L.R. 1289—Home Owners' 
Loan Corp. of Washington, D. C., 
v. Dougherty, 275 N.W. 363, 226 
Wis. 8—^Bank of Baraboo v. Proth- 
ero, 266 N.W. 126, 216 Wis. 652. 

60 C.J. p 814 notes 65-67, 69, p 815 
note 70. 

Xeaslng 

One who advanced money on mort- 
gage subsequent to leasing for pur¬ 
pose of paying off mortgage debt ex- 
isting prior thereto was subrogated 
to right of prior mortgagee.—^McCain 

V. Bradford, 13 Ky.L. 333. 

Erroneous d.e8orlptlon of mortgagor 
Fact that mortgagor who signed 
new trust deed was erroneously de- 
scribed as a bachelor did not preclude 
subrogation under the text rule where 
the new mortgagee who advanced the 
money did not know of the mort- 
gagor’s marriage, and money lent on 
new trust deed was used to pay ex- 
isting trust deed.—^Kaminskas v. Ce- 
pauskis, 17 N.B.2d 668, 369 111. 566. 

14. Ala.—^Federal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 263 Ala. 64. 

Ga.—McCollum v. Lark, 200 S.E. 276, 
187 Ga. 292. 

VSL—Federal Land Bank of Baltimore 
V. Joynes, 18 S.B.2d 917, 179 Va. 
394. 

60 C.J. p 815 note IU. 

Matters held not to har subrogation 

(1) Failure of lender to obtain a 
properly executed mortgage.—^Home 
Owners' Loan Corp. v. Papara, 3 N. 

W. 2d 730, 241 Wis. 112, 140 A.L.R. 
1289. 

(2) Failure of Home Owners’ Loan 
Corporation, as lender, to notify lo- 
cal attorney of existence of third 
mortgage in making settlement, 
where third mortgagee was benefited 
rather than prejudiced by transaction 
in that first mortgagee accepted less 
than full amount due on mortgage.— 
Home Owners' Loan Corp. v. Collins, 
184 A. 621, 120 N.J.Eq. 266. 

15. Ga.—^Wilkins v. Gibson, 88 S.E. 
374, 113 Ga. 31, 84 Am.S.R. 204. 

60 C.J. p 816 note 72. 

16. 111.—CaJumet & Chicago Canal 
& Dock Co. V. Davis, 218 Ill.App. 
176. 

60 C.J. p 816 note 73. 
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agreement that it would be used to discharge a 
mortgage securing a loan given on an agreement 
that it would be used to discharge a prior mort¬ 
gage nor can one who has advanced money to 
pay a lien note at the request of the debtor, taking 
a mortgage as security, be subrogated to the lien 
to the prejudice of a lien held by the creditor to 
secure other notes.^^ 

A third person*s right to be subrogated where 
he has advanced money to pay a debt secured by 
mortgage has been held not to be defeated by mere 
notice of an intervening lien,^® particularly where 
he, innocently and without negligence, believes that 
such lien is no longer a lien on the property in 
question.2® A third person is not required to exer- 
cise the highest degree of care to discover inter¬ 
vening liens,^^ but he will not be permitted to shut 
his eyes and ignore facts brought to his knowl- 
edge.22 Notice of intervening liens may, however, 
preclude subrogation,23 especially where the entire 
debt secured by mortgage, as to which subrogation 
is sought, has not been discharged.24 Subrogation 
will not be granted to the prejudice of persons who, 
without notice of the claim of the person seek- 
ing subrogation, have changed their position.25 

Under the rule that subrogation will not be 
granted to relieve a person of the consequences of 
his own unlawful act, considered supra § 6, a third 
person who, having advanced money to discharge 
a prior mortgage and having received a new mort¬ 


gage as security, materially alters it, is not entitled 

to subrogation.23 

§ 40. -Maritime Lien 

A third person who, at the request of the master, 
lends money for the discharge of a maritime lien is en- 
titied to subrogation. 

A third person who, at the request of the master, 
lends money for the discharge of maritime liens is 
not a volunteer,37 and is entitled to be subrogated 
to the benefit of the liens so discharged.^s So, 
where the master of a ship obtains money from 
another for purposes which are maritime in their 
character, and subsequently borrows money of libel- 
ant and repays the lender, libelant is entitled to a 
lien on the vessel, as standing in the same position 
as that in which the lender stood.29 Further, one 
who advances checks to secure payment of a re- 
pair bili on a vessel is subrogated, when the checks 
are cashed by the repairman, to his lien to the 
extent that the checks are paid to the repairman 
in satisfaction of his bill.^9 On the other hand, 
the fact that a person lends securities for the gen- 
eral use of a shipowner, who gets them discounted 
and applies part of the proceeds in satisfaction of a 
bottomry on the ship, raises no equity in behalf of 
the lender to be subrogated to the lien of a bottomry 
creditor and the same rule applies to a party 
advancing money to an owner of a steamer to pay 
for necessities, so that he is not legally subrogated 
1 to the privileges of the persons paid.32 A creditor 


17. Ala.—^Bigelow v. Scott, 33 So. 
546, 135 Ala. 236. 

18. Ky.—Gasklll v. Huffaker, 49 S. 
W. 770, 20 Ky.L. 1566. 

19. Cal.—Jack v. Wong Shee, 92 P. 
2d 449, 33 Cal.App.2d 402. 

Miss.—^Home Owners* Loan Corp. v. 
Moore, 185 So. 263, 184 Miss. 283. 

20. Cal.—Jack v. Wong Shee, 92 P. 
2d 449, 33 Cal.App.2d 402. 

Beliance on forged release 

Cal.—Jack v. Wong Shee, supra. 

21. Ala.—^Pederal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 253 Ala. 54— 
Whitson V. Metropolitan Life Ins. 
Co., 142 So. 564, 225 Ala. 262. 

22. Ala.—Federal Land Bank of New 
Orleans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 253 Ala. 64 
—Whitson V. Metropolitan Life Ins. 
Co., 142 So. 564, 226 Ala. 262. 

23. Ohlo.—Canton Morris Plan Bank 
V. Most, 184 N.K 766, 44 Ohio App. 
180 . 


Construotlou In. progress 

Where new mortgage was given 
and old mortgage canceled, assignee 
of new mortgage could not, as against 
laborers and materialmen, be subro¬ 
gated to asslgnor’s rights under old 
mortgage, where assignor knew that 
construction was in progress, and was 
chargeable with knowledge of statute 
alfording opportunity for protection 
against intervening mechanics’ liens. 
—Canton Morris Plan Bank v. Most, 
supra. 

24. W.Va.—^Price v. Lovins, 187 S.B. 

318, 117 W.Va. 624. 

Notice of Junior mortgage and out- 
standlng notes 

A mortgagee advancing money to 
discharge a prior first mortgage is 
not entitled to subrogation where he 
had full knowledge of junior deed 
of trust and should have discovered 
that some of mortgagors’ notes were 
outstanding in hands of third person, 
and entire debt to security for which 
mortgagee sought to be subrogated 
had not been discharged.—^Price v. 
Lovins, supra. 


25. Me.—^Federal Land Bank of 
Springfteld v. Smith, 151 A. 420, 129 
Me. 233. 

60 C.J. p 816 note 76. 

26. Kan.—Johnson v. Moore, 6 P. 
406, 33 Kan. 90. 

27. U.S.—^Fielder v. Bay Construc¬ 
tion Co.. C.C.A.Pla., 5 P.2d 227—The 
Richmond, D.C.Del., 2 P.2d 903. 

28. U.S.—^Fielder v. Bay Const. Co., 
C.C.A.Fla., 6 F.2d 227. 

60 C.J. p 816 note 86. 

29. U.S.—The Thomas Sherlock, D, 
C.Ohio, 22 F. 253. 

30. U.S.—The Odysseus III, D.C. 
Fla., 77 F.Supp. 297. 

31. U.S.—Stalker v. The Henry 
Kneeland, D.C.N.T., 22 F.Cas.No.l3,- 
282. 

32. La.—Mississippi Agricultural 
Bank v. The Jane, 19 La. 1. 

60 C.J. p 816 note 83. 
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to whom a ship has been hypothecated for advances 
made before it was built, without an agreement 
that on payment the lien should be continued in his 
favor, or an assignment o£ the debt, does not be- 
come subrogated to the privilege lien of material- 
men by reason of having paid the orders drawn by 
the builder in favor of the ma*terialmen.33 

Lien for salvage. One who has advanced money 
to pay off a lien for salvage, under an agreement 
tbat he shall be subrogated to such lien, is entitled 
to payment from the proceeds of the sale of a 
vessel in admiralty in priority to claims based on 
prior personal judgments against the owners.34 

§ 41, — Mechanicas or Wage Lien 

A person who advances money for the express pur- 
pose of discharging mechanics' Mens, and it is so appiied, 
is entitied to subrogation, as is a third person who makes 
such an advance under an agreement or understanding 
that he shali be subrogated. 

Where a third person advances money for the ex¬ 
press purpose that it be used to discharge mechanics* 
liens, and it is so appiied, he is entitled to sub- 
rogation to the rights of the lienholders,35 even 


though such Hens have been canceled.36 So, where 
a third person advances money to discharge liens of 
mechanics on an agreement or understanding for 
subrogation, he is entitled to be subrogated to their 
rights as against the contractores surety.37 More- 
over, where such a loan is made in reliance on a 
mortgage which is defective or invalid, the lender 
is entitled to subrogation.38 Mortgagees who lend 
money which is used to pay materialmenes and 
laborers* liens on property purchased by the mort- 
gagor after he has contracted to convey to others 
may be entitled to be subrogated to his rights.33 
So, also, a third person who discharges a mechanices 
lien on the understanding that he is to have a first 
lien on the property is entitled to subrogation where 
intervening encumbrances of which he was ignorant 
prevent his obtaining such first lien,40 even though 
the mechanicas lien has been discharged of record.*^! 

In the absence of an agreement or understanding 
for subrogation, a third person who advances mon¬ 
ey which is used to discharge claims of laborers or 
materialmen is not thereby entitled to be subrogated 
to the rights of the lienholders,^3 including their 
rights under the contractores bond,^3 or as to the 


33. U.S.—The Hull of a New Shlp, 
B.C.Me., 12 F.Oas.No.6,859, 2 Ware 
203. 

34. U.S.—The Dredge No. il, D.C.N. 
T., 137 P. 110. 

35. Ky.—Corpus Jnrls dted In 

Western Cas. & Sur. Co, v. Meyer, 
192 S.W.Sd 388, 391, 301 Ky. 487 
—Movi Const. Co. v. Oovlng^ton 
Trust & Banklngr Co., 80 S.W.2d 660, 
258 Ky. 485. 

Mlss.—Sadler v. Glenn, 199 So. 305, 
190 Mlss. 112. 

Wash.—CorpTis Juris cited in West¬ 
ern Steel Oasting: Co. v. Edland, 61 
P.2d 165, 167, 187 Wash. 666. 

60 C.J. p 816 note 91. 
fiubrogration of surety payingr princi- 
pal’s debt to rights of creditor see 
infra §$ 47-56. 

Subcontractor who had lien for own 
labor on building, and paid ofC his 
laborers, was entitled to be subrogat- 
ed to laborers* lien rights, which are 1 
preferable to that of subcontractor.— 
Tllly V, Bauman, 139 So. 762, 174 La. 
71. 

Absence of wrltten or formal as- 
nigmnent to the third person is Im- 
material where money was lent to a 
contractor for the purpose of paylng 
laborers* and materialmen*s liens and 
it was actually used for that purpose. 
—Southern Exchange Bank v. Ameri¬ 
can Sur. Co. of New Tork, 144 aW. 
2d 203. 284 Ky. 251. 


Veohanio^s Uen note asslgned to lend¬ 
er 

Where lender was asslgned me- 
chanlc*s lien note which loan was 
made to pay, lender became subrogat¬ 
ed to mechanlc*s debt and lien.—Con¬ 
tinental Southland Savlngs & Loan 
Ass*n V. Bunyard, Tex.Civ.App., 109 
S.W.2d 276. 

36. lowa.—Carr Hardware Co, v, 
Chicago Bonding & Surety Co., 181 
N.W. 680, 190 lowa 1320. 

37. Ky.—Western Cas. & Sur. Co. v. 
Meyer, 192 S.W.2d 388, 301 Ky. 487, 
164 A.L.R. 769—Southern Exchange 
Bank v. American Sur. Co. of New 

.York, 144 S.W.2d 203, 284 Ky. 261. 
60 C.J. p 817 note 93, 

38. Ala.—^Brasher v. Grayson, 117 
So. 301, 217 Ala. 674. 

60 C.J. p 817 note 94. 

39. Ind.—Mlshawaka-St Joseph Loan 
& Trust Co. V. Neu, 196 N.E. 86, 
209 Ind. 433, 105 A.L.R. 881. 

40. W.Va.—Huggins v. Pitzpatrlck, 
136 S.E. 19, 102 W.Va. 224. 

41. W.Va.—^Huggins v. Pitzpatrlck, 
supra. 

42. U.S.—In re Braker, aC.A.Ohio, 
127 F.2d 652—^Town of Hiver Junc- 
tion V. Maryland Cas. Co., C.CA^ 
Pia., 110 P.2d 278. 134 A.L.R. 727, 
certiorari denied Maryland Cas. Co. 
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V. Town of River Junction, 60 S.Ct. 
1077, 3,10 U.S. 634, 84 L.Ed. 1404. 

Ky.—Skaggs v. Elkhorn Coal Corp., 
180 S.W.2d 88, 297 Ky. 330—South¬ 
ern Coal Co. v. Martln*s Pork Coal 
Co., 161 S.W.2d 394, 286 Ky. 679. 
La.—Bank of Bienville v. Fidellty & 
Beposit Co. of Maryland, 136 So. 
26, 172 La. 687. 

Miss,—Sadler v. Glenn, 199 So. 306, 
190 Miss. 112. 

Ohio.—Canton Morris Plan Bank v. 
Most, 184 N.m 766, 44 Ohio App. 
180. 

Tex.—Verschoyle v. Holifleld, 123 S. 

W. 2d 878, 132 Tex. 616. 

60 C.J. p 8,17 note 97. 

Kack of Power to convey matter of 
recoxd 

Where, in the absence of agree¬ 
ment, fraud, accident, or mistake, 
the borrower*s lack of power to con¬ 
vey was matter of record, of which 
lender dld not allege he was igno¬ 
rant, he was not entitled to lien by 
way of subrogation because money 
lent was used to pay for roof on prop¬ 
erty, particularly where any lien for 
roof had expired before lendei^s suit. 
—Old Nat Bank v. Swearingen, 72 S. 
W.2d 546, 167 Tenn. 629. 

43. La.—^Bank of Bienville v. Pidel- 
Ity A Deposit Co. of Maryland, 136 
So. 26, 172 La. 687. 

Tex.—Verschoyle v. Holifleld, 123 S. 

W.2d 878, 132 Tex. 616. 

60 O.J. p 817 note 98. 
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fund retained under the contract.'^^ An assignment 
given subsequent to payment for material does not 
entitle a third person furnishing money for such 
payment to be subrogated.^5 Where a third person 
takes a mortgage and lends money on condition 
that it be used to pay certain claims for labor and 
materials against the premises, and to obtain re- 
leases, and there is no evidence of an intention on 
the part of the mortgagee to keep the claims alive, 
he is not entitled to be subrogated to the rights of 
the holders of such claims as have been paid;^® 
and, where the claims so discharged were not per- 
fected liens, no right of subrogation exists.^7 pur- 
ther, the lender of money used to discharge mate- 
rialmen’s liens cannot be subrogated to the rights of 
the lienholders as against a purchaser from the 
borrower under a contract requiring conveyance 
free from encumbrances, where such purchaser was 
without notice of the loan.^8 

While it has been held that one not a mere vol- 
unteer, who, with an honest purpose to relieve the 
wage earner, and not for the purpose of personal 
gain, advances money in payment of wages eartied 
is entitled to be subrogated to the rights of the 
«mployee paid,^^ including the statutory right of 
preference,50 and that a person who advances 
money to pay wages of those employed specially in 


an emergency for protection of public peace is en¬ 
titled to subrogation,5i a third person who advances 
money to pay wages without any legal liability or 
contract to do so is a mere volunteer52 and is not 

entitled to subrogation.53 

Wages of seamen, One who advances wages to 
seamen in reliance on an order by the master in 
his favor, which order has been accepted by the 
company, has been held entitled to be substituted in 
the place of the seamen paid.®^ 

§ 42. -Vendor’s Lien. 

A third person who at the instance of the debtor 
lends money which Is used to pay a debt secured by a 
vendor's lien is entitled to subrogation; but the mere 
fact that borrowed money is used to discharge a vendor’s 
lien does not entitle the lender to be subrogated to the 
rights of the vendor. 

One who lends money to pay a debt secured by 
a vendor^s lien at the instance of the debtor is not 
a volunteer or stranger^B and if, when he makes the 
pa 3 mient, he manifests an intention to keep the lien 
alive for his protection, he will be deemed in equity 
a purchaser of the encumbrance,56 and will be sub¬ 
rogated to the lien he has discharged,^^ in the ab- 
sence of culpable negligence;®® and his right is 
superior to the dower right of the widow of the 
vendeeBS and to the rights of junior lienholders.®® 


44. U.S.—Lawpence v. XJ. S., C.C.S.C., 
71 F. 228, afflrmed 76 F. 645, 22 €. 
C.A. 646. 

■60 C.J. p 817 note 99. 

46. La,—^Bank of Bienvllle v. Fidel- 
Ity & Deposlt Co. of Maryland, 135 
So. 26, 172 La. 687. 

46. Minn.—Wentworth v. Tubbs, 65 
N.W. 543, 53 Mlnn. 388. 

47. Ark.—Superior Lumber Co. v. 
National Bank of Commerce, 2 S. 
■W.2d 1093, , 176 Ark. 300—Toung 
Men's Buildlng Assoclatlon v. 
Ware, 249 S.W. 646, 168 Ark. 137. 

48. Mlcb.-—^Fraaer v. Fleming, il57 
N.W. 269, 190 Mlch. 238. 

49. Ohlo.—^In re Standard Wagon 
Co., 4 Ohlo S. & C. P. 188, 3 Ohlo 
N.P. 168. 

■60 C.J. p 817 note 6, p 818 note 6. 

•60. Ohlo.—^In re Standard Wagon Co., 
supra. 

^1. Ohlo.—City of Toungstown v. 
First Nat. Bank, 140 N.B. 176, 106 
Ohlo St. 235. 

•60 C.J. p 818 note 8. 

•62. Mo.—Suddath v. Gallagher, 28 
S.W. 880, 126 Mo. 393. 

^.J.—In re North Hlver Constr. Co., 


38 N.J.Eq. 433. afflrmed 40 N.J.Bq. 
340. 

53. Ga.—^Macon Exch. Bank v. Ma¬ 
eon Constr. Co., 25 S.E. 326, 97 Ga. 
1, 33 L.R.A, 800. 

60 C.J. p 818 note 10. 

54- Md.—Abbott v. Baltlmore, etc., 
iSteam Packet Co., 4 Md.Ch. 310. 

55. Tex.—Citizens Sav. Bank & 

Trust Co. V. Spencer, Clv.App., il06 
S.W.2d 671, error dlsmlssed Citizens 
Sav. Bank & Trust Co. of St. Johns- 
bury, Vt., v. Spencer, 110 S,W.2d 
1151, 130 Tex. 384, 

60 C.J. p 819 note 84. 

56. Ark.—^Rodman v. Saunders, 44 
Ark. 604. 

67. Miss.—Box v. Barly, 178 So. 793, 
181 Mlss. 19. 

Tex.—Citizens Sav. Bank & Trust 
Co. V. Spencer, Civ.App., 105 S.W. 
2d 671, error dlsmlssed Citizens 
Sav. Bank & Trust Co. of St. Johns- 
bury, Vt, v. Spencer, llO S.W.2d 
1161, 130 Tex. 384—^Mayes v. Baugh, 
Civ.App., 68 S.W.2d 1097. 

60 C.J. p 819 note 36. 

Belease of notes; failnre to asslgn 
Uen 

The subrogation of the asstgnee of 
oiiglnal mortgagee under trust deed, 
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to rights of vendors whose liens were 
extlnguished by the loan secured by 
the trust deed, was not defeated as 
defective merely because origlnal 
purchase-money notes were released 
by holders and because the notes and 
liens were not assigned to the as- 
slgnee.—Glassock v. Travelers Ins. 
Co., Tex.Civ.App., 113 S.W.2d 1005, 
error refused. 

Mortgage and notes nnenforceahle 
against realty 

One who lent money to pastor of 
church for purchase of realty for 
church use had vendor’s lien on real¬ 
ty by subrogation for unpaid balance 
of amount lent, plus accrued interest, 
even though notes and mortgage ex- 
ecuted to lender by pastor as security 
for repayment of loan were unen- 
forceable as against realty, to which 
pastor had no title.—^Lauderdale v. 
Peace Baptlst Church of Birmingham, 
19 So.2d 538, 246 Ala. 178. 

58. Ark.—Stephenson v. Grant, 271 
S.W. 974, 168 Ark. 927. 

60 C.J. p 819 note 37. 

59. Ind.—Fisher v. Johnson, 6 Ind. 
492. 

60. Ky.—Kentucky Lumber & Mill 
Work Co. V. Kentucky Title Sav- 



8VBE0GATI0N 


83 C.J.S. 


§ 42 

Moreover, mortgagees who lend money which is 
used to discharge a vendor’s lien on property which 
is purchased by the mortgagor after he has con- 
tracted to convey to others may be entitled to be 
subrogated to his rights.®! A third person who 
advances money to take up and extend a debt se- 
cured by a vendor^s lien under an agreement that 
such person shall stand in the place of the original 
holder of the indebtedness may be entitled to sub- 
rogation.^2 3^1 so, where money is expressiy 

advanced to extinguish a vendor’s lien, with the 
just expectation on the part of the lender, of ob- 
taining a valid security, but the security given is 
invalid or defective, the lender is entitled to be 
subrogated to the lien discharged.®^ Similarly, if 
payment of the vendor*s lien is made under such 
circumstances as would operate as a fraud if the 
vendee should be permitted to insist that the security 
for the debt was discharged by the payment, he will 
be subrogated to the lien.®^ 

The mere fact that borrowed money is used to 
discharge a vendor’s lien does not entitle the lender 
to be subrogated to the rights of the vendor.®® One 
who lends money to be applied in payment of part 
of the purchase price of land, there being no agree¬ 
ment or understanding that he should be sub- 
stituted to the lien of the vendor, or that he might 
in any way look to the land as equity for payment, 
is not entitled to the rights of the vendor;®® and 


one who lends money to pay off a note given for the 
purchase money of land is not entitled to be sub¬ 
rogated to the lien of the vendor, although the 
money so borrowed is used to pay off the lien.®*^ 
A person furnishing money to take up some notes 
secured by a vendor*s lien is not entitled to sub- 
rogation as against the payee of other notes se¬ 
cured by the same lien in the absence of an agree¬ 
ment for subrogation with such payee.®® Where, 
following a loan to pay off one note secured by a 
vendor^s lien, a person attempts to discharge another 
note secured by the same lien, but such tender is 
refused by the vendor, and the person attempting 
payment lends the money for such purpose, taking 
a mortgage as security, he is not entitled to share 
pro rata with the first lender.®® One who lends 
money at the request of a vendee in order to dis¬ 
charge a vendor’s lien cannot be subrogated to the 
lien discharged as against a purchaser from the 
vendee under a contract requiring conveyance free 
from encumbrances, where the purchaser is without 
knowledge of the loan.*^® 

In order to have a lender subrogated to the ven- 
dor’s lien, there must be such a lien,'^i and the lien 
must have been discharged out of the loan.'^2 Un¬ 
der the doctrine of part payment, considered supra 
§ 10, a person whose money is used to discharge one 
of several vendor lien notes securing a debt is not 
thereby subrogated as against the creditor whose 


Ingrs Bank & Trust Co., 211 S.W. 
766, 184 Ky. 244, 5 A.L.B. 391. 
Tex.—Suilivan v. Doyle, 194 S.W. 136, 
108 Tex. 368. 

6X. Ind.—^Mishawaka-St. Joseph Loan 
& Trust Co. V. Neu, 196 N.E. 85, 
209 Ind. 433, 105 A.L.R. 881. 

62. Tex.—Glasscock v. Travelers Ins. 
Co., Clv.App., 113 S.W.2d 1005, er¬ 
ror refused. 

Transfer of Instmanents 

Subrogation under text rule does 
not depend on a formal transfer of 
the Instruments evidencing the orig¬ 
inal Indebtedness.—Glasscock v. 
Travelers Ins. Co., supra. 

63. Ala.—Bell v. Bell, 56 So. 926, 174 
Ala. 446, 37 L.R.A.,N.S., 1203. 

60 C.J. p ^20 note 44. 

64. Ala.—Gibson v. Glbson, 76 So. 
949, 200 Ala. 691. 

60 C.J. p 820 note 45. 

65. Ark.—^Kline v. Ragland, 14 S.W. 
474, 47 Ark. 111. 

60 C.J. P 818 notes 19, 23. 

Lien assnmed by vendee 

The lending of money to a vendee 


who has assumed a vendor's lien as 
part of the purchase price does not 
entitle the lender to subrogation.— 
Austln V. Pulschen, 42 P. 306, 110 
Cal. 12, reheard 44 P. 788, 112 Cal. 
528. 

Froxnlse to glve security 

The mere fact that the borrower 
promlsed to give the lender security 
in retum for his loan which was to 
be applied to the payment of the pur¬ 
chase price of realty does not, on the 
boiTOwer’s refusal to do so, entitle 
the lender to subrogation.—Campan 
V. Molle, 57 P. 208, 124 Cal. 415. 

Taking of security 
A person advancing money to a 
purchaser of land, which is used in 
completlng his payment of the pur¬ 
chase money, who at the time takes 
a deed of trust on the premlses to 
secure himself, there being no privity 
or arrangement between him and the 
vendor that he shall succeed to the 
lien of the vendor, will not be enti¬ 
tled to be subrogated to the rights of 
the vendor, so as to hold the entire 
premlses against a second purchaser 
from the first of a part of the land, 
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who was in possession under his con¬ 
tract before the execution of the trust 
deed.—^Alison v. Patrick, 116 So. 9il8, 
217 Ala. 520—60 C.J. p 819 note 27. 

66. Ga.—Lutes v. Warren, 92 S.E. 
58, 146 Ga. 641. 

60 C.J. p 818 note 21. 

67. Tex.—Cage v. Shapard, 46 S.W. 
839, 19 Tex.Civ.App. 206. 

60 C.J. p 818 note 22. 

68. Tex.—^Braun v, Hlckman, Clv. 
App., 176 S.W. 879. 

69. Ky.—^Pederal Land Bank of 
Louls ville V. Marvin, 14 S.W.2d 
762, 228 Ky. 242, 70 A.L.R. 1392. 

70. Mich.—Fraser v. Fleming, 157 
N.W. 269, 190 Mich. 238. 

71. Ark.—^Toung Men's Bldg. Assoc. 
V. Ware, 249 S.W. 645, 168 Ark. 
137. 

Cal.—Campan v. Molle, 57 P. 208, 124 
Cal. 415. 

72. Tex.—^Pope v. Witherspoon, Civ. 
App., 231 S.W. 837. 
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debt is only partially paid.'^3 ^ third person who 
advances the money to take up and extend a ven- 
•dor*s lien note at most becomes subrogated to the 
vendor's lien,'^4 and does not acquire any superior 
title to the land.^S 

Purchaser of vendoPs lien notes, where purchase 
and not extinguishment of the debt is intended, is 
■not a volunteer and is entitled to be subrogated to 
the vendor’s lien.'^® 

§ 43. Third Person Making Advancements 
for Necessaries, or to Discharge En- 
cumbrance on Property of Person In- 
competent to Contract 

A person who advances the means to obtain neces- 
•saries for an incompetent person may be entitled, by 
subrogation, to a charge against his estate, and a per- 
£on who advances the means to discharge on encum- 
brance on the property of an Incompetent may be sub¬ 
rogated to the protection of the encumbrance. 

A person who advances the means to obtain nec- 
•essaries for one incompetent to contract, such as 
an infant,'^'^ married woman,'^^ or insane person, 
is entitled, by subrogation, to a charge against the 
estate, and one who fumishes money and Service in 
good faith for one for whose support land is charged 
is entitled to be subrogated to the rights of the ben- 
eficiaries and has a lien on the land,^® unless the 
contract for support is personal and limited as to 


place.81 Where a third person, not being bound 
therefor, voluntarily advances the means of dis- 
charging an encumbrance, relying on a void secu- 
rity no right of subrogation exists,^^ and where 
no encumbrance exists, a mortgagee under a mort- 
gage executed by the guardian of an incompetent 
person cannot claim subrogation on the theory that 
his money was used to discharge encumbrances.^^ 
A bona fide purchaser from a grantee of an insane 
grantor will not be entitled to subrogation by rea- 
son of the fact that the consideration for the con- 
veyance was used for the support and maintenance 
of the incompetent grantor.^^ 

Shipwrecked seamen. Under a statute requiring 
the United States to bear the cost of repatriating 
shipwrecked seamen, one who, on repudiation of this 
obligation, is compelled to discharge it, is subrogated 
to the rights of the seamen against the United 
States.85 

§ 44. Persons Owning Funds or Property 
Applied by Others to Debts or En- 
cumbrances 

One whose property Is applied by others to the satis- 
faction of a debt or encumbrance is subrogated to the 
rights of the creditor or encumbrancer. 

One whose property is applied by others to the 
satisfaction of a debt or encumbrance is subrogated 
to the rights of the creditor or encumbrancer 6 


•'73. Tex.—Sulllvan v. Doyle, 194 S. 
W. 136, 108 Tex. 368. 

74. Tex.—^Morgan v. Darlington, Clv. 
App., 192 S.W.2d 327. 

'75. Tex.—Morgan v. Darlington, su¬ 
pra. 

76. tr.S.—Gross v. Tlerney, C.C.A. 
W.Va., 56 F.2d 578. 

Pnroliaeer of intereat conpon note 
Where In additlon to provlaion for 
payment of annual Interest on ven- 
•dor*s lien note secured by deed of 
trust, there were ten interest coupon 
notes attached to princlpal note, pur¬ 
chaser of one of Interest coupon 
notes from holder of Principal note 
was subrogated to all rights, llens, 
and eQUitles of holder of Principal 
note, aJthough lien transferred to 
him was made subordinate to su¬ 
perior lien retained by holder.— 
Hughes V. Stovall, Tex.Civ.App., 135 
S.W.2d 603, error dlsmlssed, judg- 
ment correct, 

77. Ky.—Corpus Jnrls guoted in 
Vance v. Atherton, 67 S.W.2d 968, 
971, 252 Ky. 591. 

^60 C.J. p 821 note 54. 


78. Ky.—Corpus Juris quoted in 

Vance v. Atherton, supra. 

N.J.—Asche v. Wakeley, 163 A. 278, 
112 N.J.B(i. 60. 

60 C.J. p 821 note 55. 

79. Ky.—Corpus Juris q,uoted In 
Vance v. Atherton, 67 S.W.2d 968, 
971, 252 Ky. 591. 

Mo.—McKay v. Snlder, 190 S.W.2d 
886, 854 Mo. 674. 

60 C.J. P 821 note 56. 

Ainount applied on indebtedness 

Lien vested in person lending mon¬ 
ey to Insane person by equitable sub¬ 
rogation to lien securlng prior valid 
indebtedness discharged by loan ex- 
tended only to amount of loan ap¬ 
plied on prior indebtedness,—^Hays 

V. Spangenberg, Tex.Civ.App., 94 S. 

W. 2d 899. 

80. Ind.—^Federal Land Bank of 
Louisvllle V. Luckenblll, 18 N.E.2d 
631, 213 Ind. 616. 

Ky.—Corpus JUris quoted In Vance 
V. Atherton, 67 S.W.2d 968, 971, 252 
Ky. 691. 

S.D.—^Application of Mach, 25 N.W. 

2d 881, 71 S.D. 460. 

60 C.J. p 821 note 57. 
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HuBband’s right to subrogation 
Where land of aged parents, one of 
whom was Incompetent, was con- 
veyed to their son in consideration 
of his supporting them for life, 
whether their daughter’s husband 
was entitled to be subrogated to lien 
securing the son's agreement was 
immaterial in determining daughter’s 
right to such subro-gation.—^Vance v. 
Atherton, 67 S.W.2d 968, 262 Ky. 691. 

81. Ky.—Corpus Juris quoted in 
Vance v. Atherton, 67 S.W.2d 968, 
971, 252 Ky. 691—^Eastem State 
Hospital V. Goodman, 160 S.W. 
171, 166 Ky. 628. 

82. N.T.—Corbln v. Dwyer, 63 N.T. 
S. 822, 30 Misc. 488, modifled on 
other grounds 68 N.TjS. 1136, 67 
App.Div. 630. 

83. Wash.—Curry v. WUson, 107 P. 
867, 67 Wash. 609. 

84. U.S.—German Sav., etc., Soc. v. 
De Lashmutt, C.C.Or., 67 F. 399. 

85. U.S.—American Mali Line v. U. 
S., 59 P.Supp. 921, 105 Ct.Cl. 1. 

88. U.S.—Standard Oil Co. of Cal. 
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and subrogation may also be allowed where funds 
to which one is equitably entitled has been applied 
to the payment of debts of another, in which case 
the former is subrogated to the position of the lat- 
ter.87 The right to subrogation is particularly ap- 


propriate where the circumstances under which the 
application is made results in unjust enrichment.®® 
Accordingly, the beneficiary of an insurance policy 
may be subrogated to the rights of a person paid 
from its proceeds;*^ the beneficiaries of a trust, 


V* U. S., C.C.A.CaJ., 153 P.2<i 958, 
afflrmed 67 S.Ct. 1604, 332 U.S. 301, 
91 li.Ed. 2067—^In re Pranklin Sav- 
IniT & Loan Oo., D.C.Tenn., 34 F. 
Supp. 585. 

Ind.—Corpus Jnrls dted in Wilson v. 
Todd, 26 N.E.2d 1003, 1005, 217 Ind. 
183, 129 A.L.R. 192. 

Ky.—^Broaddus v. Tevis, 177 S.W.2d 
901, 297 Ky. 168—Chapman v. | 

Blackburn, 175 S.W.2d 26. 295 Ky. 
606. 

N.T.—Winthrop v. Hyman, 7 N.T.S. 
2d 183, afflrmed 20 N.T.S.2d 1016,’ 
269 App.Div. 877, reargrument de- 
nled 21 N.T.S.2d 395, 259 App.Div. 
1001, afflrmed Winthrop v. Loewen- 
thal, 35 N.E.2d 893, 285 N.T. 721. 

Pa—^Potoczny, to Use of City of 
Philadelphia v. Vallejo, 85 A.2d 
675, 170 PaSuper. 377—^In re Mc- 
Orath*s Estate, 46 A.2d 735, 159 
PaSuper. 78—^Auto Buildingr & 
Loan Ass'n v. Hali, 177 A. 681, 117 
PaSuper. 104. 

60 C.J, p 821 note 62. 

87. U.S.—^MacKlnnon v. American 
Agar Co., C.C.A.Cal., 73 P.2d 836— 
McNair v. Davis, C.C.A.Fla, 68 
P.2d 936, certiorari denled 54 S.Ct. 
780, 292 U.S. 647, 78 L.Ed. 1497. 

Ala—^Bradley v. Bentley, 163 So. 
351, 231 Ala 28. 

Ind.—Corpus Juris oited In Wilson v. 
Todd, 26 N.E.2d 1003, 1005, 217 
Ind. 183, 129 A.L.R. 192. 

Ky.—^Broaddus v. Tevis, 177 S,W.2d 
901, 297 Ky. 168—City of Jackson 
V. First Nat. Bank of Jackson, 167 
S.W.2d 321, 289 Ky. 1—McCracken 
County V. Lakeview Country Club, 
70 S.W.2d 938, 264 Ky. 615. 

Miss.—^Robert G. Bruce Co. v. Spears, 
187 So. 756, 187 Miss. 405. 

Mo.—^Netherton v. Farmers* Ex- 
change Bank of Gallatln, 63 S.W. 
2d 156, 228 Mo.App. 296. 

Mont.—State ex rei. Blenkner v. 
Stiliwater County. 66 P.2d 788, 104 
Mont. 387. 

N.Y.—^In re Interborough Parkway 
from Brooklyn Borough Line to 
Cypress Hilis Street in Borough of 
Queens, City of New Tork, 7 N.Y. 
S.2d 346, 255 App.Div. 211, reargu- 
xnent denied In re Interborough 
Parkway Borough of Queens, City 
of New York, 8 N.Y.S.2d 998, 266 
App.Div. 974—Winthrop v. Hyman, 
7 N.Y.S.2d 183, afflrmed 20 N.Y.S. 
2d 1016, 269 App.Div. 877, reargu- 
ment denied 21 N.Y.S.2d 395, 259 
App.Div. 1001, afflrmed Winthrop 
V. Loewenthal, 35 N.B.2d 898, 285 


N.Y. 721—^Application of Lafayette i 
Nat. Bank of Brooklyn, 4 N.Y.S.2d 
356, 254 App.Div. 207—^Bonham v. 
Coe. 292 N.Y.S. 423, 249 App.Div. 
428, afflrmed 12 N.E.2d 666, 276 
N.Y. 640. 

Okl.—City of Barnsdall v. Barnsdall 
Nat Bank of Barnsdall, 23 P.2d 
373, 164 Okl. 167. 

Pa—Gladowski v. Felczak, 31 A.2d 
718, 346 Pa 660. 161 A.L.R. 418. 
R.I.—^Hogan v. Cooney, 165 A. 240, 
61 R.I. 395. 

Tex.—^Kamlnskl v. Kaminczak, Civ. 
App., 86 S.W.2d 883—Pfeuffer v. 
Haas, Civ.App., 55 S.W.2d 111, er¬ 
ror dlsmissed. 

Wls.—^Vogt V. Calvary Lutheran Unl- 
versity Missionary Soc., 251 N.W. 
239, 213 Wis. 380. 

60 C.J. p 822 note 63» 

ZTotlce precluding right to ohjeot 
Holder of vendor^s lien notes exe- 
cuted by guardian, who received pay- 
ments with knowledge of fact that 
wards* funds were illegally used, be- 
came party to fraud practiced on 
wards by guardian and could not ob- 
ject to wards* being given benefit of 
security.—^Kaminski v. Kaminczak, 
Tex.Civ.App., 86 S.W.2d 883. 

88. U.S.—Standard Oil Co. of Cal. 
V. U. S.. C.C.A.Cal., 163 P.2d 958, 
afflrmed 67 S.Ct 1604, 332 U.S. 301, 
91 L.Ed. 2067. 

Ky.—^Broaddus v, Tevis, 177 S.W.2d 
901, 297 Ky. 168—Chapman v. 

Blackbum, 176 S.W.2d 26, 296 Ky. 
606. 

Okl.—City of Barnsdall v. Barnsdall 
Nat Bank of Barnsdall, 23 P.2d 
373, 164 Okl. 167. 

Pa.—Gladowski v. Felczak, 31 A.2d 
718, 346 PfiU 660, 151 A.L.R. 418— 
Potoczny, to Use of City of Phila¬ 
delphia V. Vallejo, 86 A.2d 676, 170 
PaSuper. 877—^In re McGrath*s 
Estate, 46 A.2d 735, 159 PaSuper. 
78. 

89. U.S.—Mutual Life Ins. Co. of 
New York v. Illinois Nat Bank of 
Springfield, 111., D.C.Mich., 34 F. 
Supp. 206, afflrmed, C.C.A., Mackie 
V. Mackie, 126 F.2d 469. 

Surety 

(1) Surety on lnsured*s bonds, pald 
from proceeds of life policies naming 
surety as beneficiary, was subrogated 
to insurer*s rights under trust deeds 
executed by Insured as mortgagor.— 
Russell V. Owen, 165 S.E. 687, 203 

N.a 262. 


(2) Subrogation of sureties gener- 
ally see infra S§ 46-62. 

Subrogation to rights of mortgagee 

(1) Where mortgagee, having lien 
on insurance on debtor’s life and also 
on realty, elected to take payment 
out of insurance money, administra¬ 
tor selling realty held proceeds sub- 
ject to rights of insurance beneficia¬ 
ries, under subrogation doctrlne, to 
receive sum equa! to amount of 
insurance money taken by mortga¬ 
gee.—^Barbin v. Moore, 169 A. 409. 
86 N.H. 362, 83 A.L.R. 62. 

(2) Where proceeds of iflre insur¬ 
ance, taken out for the protection of 
a particular person, were used par- 
tially to satisfy a mortgage on the 
insured property, such person was 
entitled to be subrogated to mortga- 
gee's rights to extent that funds 
were thus diverted.—Taylor v. 
Smithtown Country, Outing & Beach 
Club, Inc., 27 N.Y.S.2d 624, 262 App. 
Div. 764, afflrmed 60 N.E.2d 1008, 291 
N.Y. 688. 

Znsuxaace policy used as collateral 

(1) Whether the beneficiary of life 
insurance policies used as collateral 
will be subrogated to the rights of 
persona paid from their proceeds de- 
pends on the intention of insured. 
U.S.—^Mutual Life Ins. Co. of New 

York V. Illinois Nat. Bank of 
Springfield, 111., D.C.Mich., 34 P. 
Supp. 206, afflrmed, C.C.A., Mackie 
V. Mackie, 126 F.2d 469. 

N.J.—^Fidelity Union Trust Co. v. 
Phillips, 68 A.2d 674, 5 N.J.Super. 
629, afflrmed 71 A.2d 352, 4 N.J. 28. 
N.T.—In re Cummings* Estate, 105 
N.T.S.2d 104, 200 Mifec. 467—In re 
Scheer*s Will, 114 N.Y.S.2d 288. 

Pa.—^In re Welssman's Estate, 62 Pa. 
Dist.&Co. 73. 

Va.—Smith v. Coleman, 35 S.E.2d 
107, 184 Va. 269, 160 A.L.R. 1376. 

(2) In proper cases the beneficiary 
has been held to be so entitled. 

U.S.—Mutual Life Ins. Co. of New 

York V. Illinois Nat. Bank of 
Springfield, 111., D.C.Mlch., 34 P. 
Supp. 206, afflrmed, C.C.A., Mackie 
V. Mackie, 126 F.2d 469. 

N.Y.—^In re Stafford’s Estate, 101 
N.Y.S.2d 904, 278 App.Div. 612— 
In re Cummings* Estate, 105 N.Y.S. 
2d 104, 200 Mlsc. 467—In re Jones* 
Estate, 81 N.Y.S.2d 386—In re 
Reinhold’s Estate, 68 N.Y.S.2d 347. 
Pa.—In re Schwartz*s Estate, Orph., 
38 Del.Co. 315, 13 Monroe L.R. 76— 
In re Price*s Estate^ Orph., 98 
Pittsb.Leg.J. 145, 
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the assets of which have been misappropriated to the 
benefit of another trust by one who is trustee for 
both, may be entitled to subrogation a purchaser 
of land subject to a lien whose funds the creditor 
misapplies by using them to cancel a lien on other 
property is entitled to be subrogated to the rights 
of the holder of the canceled lien;9i a person whose 
agent fraudulently uses his money to pay off a 
mortgage on property of another, is entitled to be 
subrogated to the rights of the original mortgagee 
and where a public officer, in order to raise money 
to settle his accounts with the government, bor- 
rows money from another and contracts to assign 
his right against the depositary and give subrogation 
to such lender, the latter is entitled to subrogation.^3 
So, also, one who lends money on a mortgage, 
which is invalid because of the mortgagor’s lack 
of title may be entitled to subrogation where the 
mortgage money is applied for the benefit of the 


property attempted to be mortgaged.^* 

If claimanfs funds are not shown to have been 
used in the payment of a debt or encumbrance there 
is no right of subrogation subrogation will not 
be permitted to work an injustice against innocent 
persons;^® nor is an individual entitled to be 
subrogated to rights of the state in its sovereign 
capacity.®7 So also a purchaser of property which 
turns out to be subject to a prior lien is not en¬ 
titled to be subrogated to a mortgage lien on other 
property purchased by the vendor which lien the 
vendor paid off with the money obtained from the 
purchaser,98 and a purchaser of a worthless note 
whose money was used to pay off another note is 
not subrogated to collateral securing the note paid 
off and it has been held that if a guardian uses 
his ward^s money to pay off a vendor’s lien on his 
own land the ward is not subrogated to the vendor^s 


Va.—Smlth v. Coleman, 85 S.E.2d 
107, 184 Va. 259, 160 A.L.R. 1376. 

60 C.J. p 821 note 62 [b]. 

(8) In other cases the beneflciary 
has been held not to be so entitled. 
Ky.—^Proman v. Proman*s Ex’r, 168 
S.W.2d 361, 293 Ky. 1—^Berger v. 
Berger, 94 S.W.2d 618, 264 Ky. 225. 
N.J.—^Pidelity Union Trust Co. v. 
Phillips, 68 A.2d 574, 6 N.J.Super. 
629, afflrmed 71 A.2d 362, 4 N.J. 28. 
N.Y.—^In re Kelley’s Estate, 296 N.T. 
S. 923, 251 App.Div. 847—In re 
Scheer’s Will, 114 N.T.S.2d 288. 
Pa.—In re Welssman’s Estate, 62 Pa 
Dlst&Co. 73. 

80. Mass.—Hlll v. Wiley, 3 N.B.2d 
1016, 295 Mass. 396—Newell v. 
Hadley, 92 N.E. 507, 206 Mass. 335, 
29 L.R.A.,N.S., 908. 

Ahsenoe of prejudlce 

In suit by trustee of flrst trust 
to be subrogated to beneflciarles of 
Becond trust against one who as 
trustee for both trusts had misap¬ 
propriated assets of flrst trust to re- 
place misappropriated assets of sec- 
ond trust, and against surety of 
trustee as to second trust, subroga^ 
tlon would resuit in no Injury to 
beneflciarles of second trust and 
hence would not be denled, where 
probate court had settled accounts of 
such trust and beneflciarles took no 
appeal.—Hlll v. Wiley, 3 N.E.2d 1016, 
295 Mass. 396. 

91. Ga.—Cornelia Bank v. First 
Nat. Bank, 154 S.E. 234, 170 Ga. 
747. 

60 C.J. p 822 note 64. 

92. U.S.—Cotton V. Dacey, C.C.Kan., 
61 F. 481. 

93. Miss.—^Brookhaven Commerclal 


Bank v. Hardy, 53 So. 395, 97 Miss. 
756. 

94. Pa.—Gladowski v. Felczak, 31 
A.2d 718, 346 Pa. 660, 161 A.L.R. 
418. 

Subrogation of persons maklng im- 
provements on land of another 
generally see infra § 45. 

Money used for improvements and 
taxes 

Where mortgagee lent money on 
real estate for purpose of dlscharg- 
ing valid encumbrances and for plac- 
ing valuable Improvements on prop¬ 
erty, and fund was so used, but 
mortgagor’s title failed, lender was 
entitled to subrogation to the rights 
of mortgagor in possession under oc- 
cupying claimants statute, with re- 
spect to lastlng and valuable im¬ 
provements and taxes paid, to extent 
money lent had been spent on im¬ 
provements and taxes.—United Fed- 
eral Savlngs & Loan Ass'n of Tulsa 
V. Johnson, 73 P.2d 846, 181 Okl. 328. 

Right dependent on lender^s Inno- 
oence 

Where, at time of conveyance to 
grantee, property was encumbered 
by judgment lien and building was 
unflt for occupancy and grantee exe- 
cuted mortgage and used proceeds 
thereof to satisfy judgment lien and 
repair property, mortgagees* right to 
equitable lien after determination 
that grantee*s title was defective 
was dependent on his Innocence in 
maklng mortgage loan.—Gladowski 
V. Felczak, 31 A.2d 718, 346 Pa. 660, 
161 A.L.R. 418. 

96. S.D.—Cllnton Mining & Mineral 
Co. V. Trust Co. of North America, 
161 N.W. 998, 35 S.D. 263. 

60 C.J. p 822 note 66. 
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Attomeys havlng no lien on funds 
used 

Fact that proceeds received by 
compensation clalmant were used by 
him to pay mortgage indebtedness of 
himself and wife on property owned 
by them Jointly dld not entitle at- 
torneys who represented clalmant in 
the proceedlngs to be subrogated to 
the mortgage by reason of fact that 
fund which they assisted in creating 
was used in paying the mortgage in¬ 
debtedness, since attomeys had no 
lien on compensation received by 
clalmant.—^Terry v. Claypool, 65 N.E. 
2d 889, 77 Ohio App. 87. 

96. Ky.—Title Ins. & Trust Co. v. 
McCracken County, 92 S.W.2d 89, 
263 Ky. 302. 

Blght of county as against corporate 
bondholders 

County, treasurer of which con- 
verted county funds and remitted 
them to trustee to pay bonded in¬ 
debtedness of private Corporation, 
was not entitled to be subrogated to 
rights of innocent bondholders, and, 
hence, was not entitled to be sub¬ 
rogated to lien on mortgaged se- 
curity, worth less than indebtedness 
to unpaid bondholders.—Title Ins. & 
Trust Co. V. McCracken County, su¬ 
pra. 

97. 111,—Nelson v. John B. Cole- 
grove & Co. State Bank, 188 N.B. 
461, 354 111. 408. 

98. Ala.—Shields v. Hightower, 108 
So. 525, 214 Ala. 608, 47 AL..R. 506. 

99- Mo.—^Rlcketts v. Flnkelston, 
App., 211 S.W. 391. 

60 C.J. p 822 note 68. 
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lien discharged.! Where the surety of a contractor 
was secured by an assignment of the money to be- 
come due under the contract and by a mortgage on 
the contractores homestead, a partner of the con¬ 
tractor who gamisheed a sum due on the contract, 
sued for an accounting, and obtained judgment was 
not entitled to be subrogated to the mortgage secu- 
rity where, after the surety had been paid from the 
sum due on the contract, the balance left was in- 
sufficient to pay the partneres judgment.^ Where 
partners agree that partnership assets shall be trans- 
ferred to a bank to satisfy the debts of individual 
partners, general creditors of the partnership are 
not entitled to be subrogated to a partner’s right 
to have partnership assets appropriated to partner¬ 
ship indebtedness.3 Where a payee, to whom a 
note has been intrusted for a special purpose by the 
makers, wrongfully alters the note and pledges it 
to secure a loan for his own purposes plaintiff, 
whose funds the payee takes without authority to 
repay the loan, will not be subrogated to the rights 
of the pledgee,^ nor will he be subrogated to the 
rights of a holder in due course against the maker, 
on the theory of an implied agreement by the payee 
that on use of the funds to pay his debt he should 
be subrogated to the rights of the holder in due 
course as against him.6 

Contract as controUing right to subrogation, The 
terms of a contract under which the funds or prop- 
erty of one person are used to pay the debts of an- 
other will control the right to subrogation and the 

B. SUBETIES ( 

§ 46. In General 

The doctrine of subrogation applles on behalf of a 
surety who has been compelled to pay the debt of his 
Principal. 

The doctrine of subrogation is universally ap- 
plied on behalf of a surety who has been compelled 


extent thereof.® 

§ 45. Persons Making Improvements on 
Land of Another 

A person making improvements on the land of an¬ 
other under an honest bellef that he is the owner may be 
subrogated to the extent of such improvements, particu- 
larly where the person making the improvements Is not 
a mere stranger. 

Where a person has materially improved land un¬ 
der the belief, honestly entertained with reasonable 
grounds, that he is the owner of the land, and the 
aid of a court of equity is sought by the true owner 
to enforce his title, it will be granted only on condi- 
tion that such innocent person shall be compensated 
to the extent of the benefit which he has conferred 
on the owner; and this right may be enforced by 
subrogation.7 The same rule applies where a 
senior creditor enforces a lien or charge against the 
land.8 The rule particularly applies where the one 
making improvements on the land of another was 
not a mere stranger or intermeddler, but was under' 
a duty to do so.^ A third person whose property 
has been used to make improvements on land at the 
request of the purchaser under an executory con¬ 
tract to purchase may forfeit any right to be sub¬ 
rogated to the rights of the purchaser by failing 
to tender payment of delinquent installments.^^ Ma- 
terialmen furnishing materials to a lessee are not 
entitled to exercise the lessee’s privilege of paying 
rent due under a lease providing for forfeiture for 
nonpayment of rent.^l 

^ GUARANTORS 

to pay the debt of his principal.^^ ^ surety is a 
special kind of secured creditor, since his claim 
against the principal is secured by his right of sub¬ 
rogation to the remedies of the creditor which he 
has been compelled to pay,i3 and on insolvency of 
the Principal he may retain for his protection, even 


1. Ind.—French v. Sheplor, 43 Am. 
R. 67, 83 Ind. 266. 

2. Kan.—^Fidellty & Deposlt Co. of 
Maryland v. Helwlgr, 213 P. 666, 113 
Kan. 174. 

60 C.J. P 823 note 70. 

3. Ala.—Wade v. Brantley & Craw- 
ley Const. Co., 161 So. 101, 230 Ala. 
345. 

4. XJ.S.—^Pensacola State Bank v. 
Thornberry, Ky., 226 P. 611, 141 
C.C.A. 367. 

5. U.S.—^Pensacola State Bank v. 
Thornberry, supra. 


6. U.S.—^Hunter Mfg. & Commlssion 
Co. V. Mebeine, C.C.A.S.C., 43 P.2d 
539. 

60 C.J. p 823 note 73. 

7. Me.—^Pratt v. Thornton, 28 Me. 
355, 48 Ani.D. 492. 

a Ind.—Troost v. Davis, 31 Ind. 
34. 

60 C.J. p 823 note 75. 

9. Ky.—Talbott v, Lancaster, 9 S.W. 
694, 10 Ky.L. 475. 

60 C.J. p 823 note 76. 

10. Wash.—Pioneer Sand & Gravel 


Co. V. Hedlund, 34 P.2d 878, 178 
Wash. 273. 

11- Ky.—Mayfleld Planlngr Mills v. 
Jackson Purchase Stock Tards Co., 
58 S.W.2d 617, 248 Ky. 449. 

12. lowa.—Randell v. Pellers, 252 
N.W. 787, 218 lowa 1005. 

W.Va.—^Fredeking v. Read, 169 S.E. 
387, 113 W.Va. 722. 

13. U.S.—^American Sur. Co. of New 
■ York V. Bethlehem Nat. Bank of 

Bethlehem, Pa., 62 S.Ct. 226, 314 
U.S. 314, 86 L.Ed. 241, 138 A.L.R. 
509. 





83 C.J.S. 


8UBR0GATI0N 


§§ 46-47 


as against a bona fide purchaser, any assets in his 
hands belonging to the principal.^^ With respect to 
the right to subrogation, a surety who binds him- 
self to make good for the failure of his principal 
faithfully to perform his duty does not contract to 
make him perform it, nor can it be said that such 
surety is a participant in the wrongdoing of his 
Principal because he knew of the illegality.^5 

The law of the state in which contracts were made 
and other papers relating to a loan and guaranty 
were executed governs in determining the guaran- 
tor*s right of subrogation, rather than the law of 
the state in which some of the notes given for the 
loan were made payable.^® 

§ 47. Subrogation to Rights of Creditor 

a. In general 


b. Compensated or hired sureties 

c. Time of accrual 

a. In General 

A surety or guarantor, by payment of the debt of 
his Principal at a time when he is obliged to make pay¬ 
ment, acquires an immediate right to be subrogated, to 
the extent necessary to obtain reimbursement or contri- 
bution, to aii rights, remedies, and securities which were 
availabie to the creditor to obtain payment from the 
person or property of any person who, as to the surety, 
Is prlmarily liabie for the debt. 

A surety, by payment of the debt of his principal 
at a time when he is obliged to make payment, ac¬ 
quires an immediate right to be subrogated, to the 
extent necessary to obtain reimbursement or con- 
tribution, to ali rights, remedies, and securities which 
were availabie to the creditor to obtain payment 
from the person or property of any person who, as to 
the surety is primarily liabie for the debt,^"^ or of a 


14. N.T.—^In re McClancy’s Bstate, 
45 N.T.S.2d 917, 182 Mlsc. 866, af- 
flrmed 51 N.Y.S.2d 90. 268 App.Div. 
876, and affirmed 61 N.E.2d 762, 294 
N.Y. 760. 

15. ITtali.—^Beaver County v. Home 
Indem. Co., 52 P.2d 436, 88 Utah 1. 

16. XJ.S.—^Reconatruction Finance 

Corp. V. Maryland Cas. Co., D.C. 
Md., 23 F.Supp. 1008. 

17. U.S.—^American Sur. Co. of New 
York V. Bethlehem Nat. Bank of 
Betlilehem, Pa,, 62 S.Ct. 226, 314 

U. S. 314, 86 L,Bd. 241, 138 A.L.R. 
609—Johnson v. Mercer, C.C.A. 
Tex., 128 P.2d 367—^In re National 
Motorship Corp., C.C.A.N.Y., 96 F. 
2d 88, certiorari denied Home In- 
demnity Co. v. National Motorship 
Corp., 69 S.Ct. 68, 305 U.S. 610, 83 
L 4 .Ed. 388—^Pinckney v. Wylle, C.C. 
A.Tex., 86 F.2d 541—^Hartford Ac¬ 
cident & Indemnity Co. v. Coggin, 
C.C.A.N.C., 78 F.2d 471, certiorari 
denied 56 S.Ct. 141, 296 U.S. 620, 
80 L.Ed. 472, rehearlng denied 56 
S.Ct. 169, 296 U.S. 663, 80 L.Ed, 440 
—Coahoma County, Miss., v. Mis- 
sisslppl Fire Ins. Co., C.C.A.Miss., 
68 F.2d 489—^Alexander v. Young, 
C.C.A.Kan., 65 F.2d 762—Conquer¬ 
or Trust Co. V. Fidelity & Deposlt 
Co. of Maryland, C.C.A.Mq., 63 F.2d 
833—^American Surety Co. of New 
York V. Lewis State Bank, C.C.A. 
Fla, 68 P.2d 669—In re Cummins 
Const. Corp., D.C.Md., 81 F.Supp. 
193—^Reconstruction Finance Corp. 

V. Maryland Cas. Co., D.C.Md., 23 
F.Supp. 1008—Corpus Juris cited 
lu U. S., for Use and Benefit of 
Johnson, v. Morley Const. Co., D.C. 
N.Y., 17 F.Supp. 378, 387, modifled 
on other grounds U. S. ex rei. John¬ 
son V. Morley Const Co., 98 F.2d 


781, certiorari denied Maryland 
Casualty Co. v. U. S., for Use and 
Benefit of Harrington, 59 S.Ct. 244, 
305 U.S. 651, 83 L.Ed. 421—In re 
Ciear Lake Beach Co., D.C.Cal., 12 
F.Supp. 250—^T. H. Mastin & Co. v. 
Pickerlng Lumber Co., D.C.Cal., 2 
F.Supp. 606. 

Ala.—Watkins v. Maryland Cas. Co., 
33 So.2d 846, 250 Ala. 84—^Dirago 
V. Taylor, 150 So. 160, 227 Ala 271 
—«U. S. Fidelity & Guaranty Co. v. 
Yeilding Bros. Co. Department 
Stores. 143 So. 176, 225 Ala. 307. 
Ark.—Johnston v. Missouri Pac. R. 

Co., 160 S.W.2d 39, 203 Ark. 1036. 
Cal.—Sanders v. Magill, 70 P.2d 159, 
9 Cal.2d 145—Painter v. Berglund, 
87 P.2d 360, 31 Cal.App.2d 63—San 
Diego County v. Croghan, 38 P.2d 
474,. 2 Cal.App.2d 494—Holmes v. 
Hughes, 14 P.2d 149, 125 Cal.App. 
290. 

Colo.—Cobbey v. Peterson, 3 P.2d 
298, 89 Colo. 360. 

Del.—^Hardcastle v. Commercial 
Bank of Delaware, 1 W.W.Harr. 
374—Leiter v. Carpenter, 22 A.2d 
393, 26 Del.Ch. 85. 

Fla—Standard Acc. Ins. Co. v. Bear, 

. 184 So. 97, 134 Fla 623, 127 A. 
L.R. 1. 

Ga—^First Nat. Bank of Atlanta v. 
American Sur. Co., 30 S.E.2d 402, 
71 GaApp. 112. 

111. —^People ex rei. Nelson v. Chica- 
go Lawn State Bank, 28 N.E.2d 
294, 306 I11.APP. 107. 

Ind.—^Fidelity & Deposit Co. of Mary¬ 
land V. Sluss, 16 N.B.2d 372, 214 
Ind. 258, 117 A.L.R. 676. 
lowa.—Ohlo Cas. Ins. Co. v. Galvin, 
269 N.W. 264, 222 lowa 670, 108 A. 
L.R. 1036—Corpus Juris dted lu 
American Surety Co, of New York 
V. State Trust & Savings Bank of 

.667. 


Mt. Pleasant, 254 N.W. 338, 340, 
218 lowa 1. 

Ky.—^National Sur. Corp. v. First 
Nat Bank, 128 S.W.2d 766, 278 Ky. 
273—^Davis v. Kinnard, 112 S.W.2d 
412, 271 Ky. 428. 

Minn.—^National Surety Co. v. Web¬ 
ster Lumber Co., 244 N.W. 290, 187 
Minn. 50. 

Md.—^Blair v. Baker, 76 A.2d 129. 
Miss.—^New Amsterdam Cas. Co. v. 
Wood, 57 So.2d 141, 213 Miss. 499— 

U. S. Fidelity & Guaranty Co. v. 
State, for Use of Merchants Bank 
& Trust Co., 188 So. 911, 186 Miss. 
1 . 

Mo.—In re Phillips' Estate, 211 S.W. 
2d 728, 367 Mo. 947—Phelps v. 
Scott, 30 S.W.2d 71, 325 Mo. 711, 71 
A.L.R. 290. 

Mont.—^U. S. Building & Loan Ass'n 

V. Burns, 4 P.2d 703, 90 Mont 402. 
Neb.—Corpus Juris cited in Burks v. 

Packer, 9 N.W.2d 471, 474, 143 Neb. 
373—Larson v. Bumann, 252 N.W. 
614, 126 Neb. 85. 

N.J.—Bluestone Building & Loan 
Ass’n of West New York v. Glas- 
ser, 176 A. 314, 117 N.J.Eq. 392— 
Guise V. John C. Guise, Inc., 163 A. 
121, 112 N.J.Eq. 11. 

N.Y.—^Van Schalck v. Rex Novelty 
Works, 273 N.Y.S. 4, 241 App.Div. 
480, affirmed 196 N.B. 145, 266 N.Y. 
441, reargument denied 195 N.E. 
186,' 266 N.Y. 530—^Foreman v. 
Louis Jacques Const. Co., 267 N.Y. 
S. 46, 236 App.Div. 494, modifled on 
other grounds 185 N.B. 690, 261 
N.Y. 429—In re McClancy’s Estate, 

1 46 N.Y.S.2d 917, 182 Misc. 866, af¬ 

firmed 61 N.Y.S.2d 90, 268 App.Div. 
876, and affirmed 61 N.E.2d 762, 294 
N.Y. 760—^National Sur. Co. v. Trll- 
by Realty Corp., 293 N.Y.S. 219, 249 
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cosurety who is bound to contribute.^* The rule is 
confirmed by statute in a number of States^* and is 
usually applied without apparent regard to the ques- 


tion of whether the person seeking subrogation is 
technically a guarantor or a surety,20 although a 
statute providing for subrogation of sureties seems 


App.Dlv. 666—^In re Harrls* Estate, 
293 N.T.S. 260, 161 Misc, 793. 

Ohio.—Maryland Cas. Co. v. Gou^h, 
65 N.K2d 858, 146 Ohio St 305. 
Okl.—Standard Accident Ins, Co. v. 

U. S. Cas. Co.. 188 P.2d 204. 199 
Okl. 530. 

Or.—^Walln v. Youngi 180 P.2d 635, 
181 Or. 185. 

Pa—^Plummer v. Wllson, 186 A. 311, 
322 Pa 118—Bryn Mawr Trust Co. 

V. Cole, 159 A. 446, 306 Pa 274— 
Lit Bros., to Use of EAplan, v. 
Goodman, 18 A.2d 619, 144 Pa. 
Super. 43—^Himes v. Keller, 3 
Watts & S. 401—Grant v. Grant, 
Com.Pl., 20 Erie Co. 244. 

Tenn.—^Fltts v. TerminaJ Warehous- 
ing Corp., 93 S.W.2d 1266, 170 Tenn, 
198. 

Tex.—^Fenner v. American Sur. Co. of 
New York, Clv.App., 156 S.W.2d 
279, error refuaed—Corpus Juris 
clted lu Fidelity & Deposlt Co. of 
Maryland v. Parmers & Merchants 
Nat. Bank of Nocona Civ.App.. 121 
S.W.2d 603, 606, error dlsmlssed— 
City Nat Bank of Houston v. Moo- 
dy, Civ.App., 116 S.W.2d 745, error 
dlsmlssed—^American Surety Co. of 
New York v. M-B Ise Kream Co., 
Civ.App., 38 3.W.2d 118, afflrmed, 
Com.App., 65 S.W.2d 287. 

Utah.—Great Am. Indem, Co. v. 

Berryessa 248 P.2d 367. 

Va—^Dlckenson v, Charles, 4 S.E.2d 
351, 173 Va 393—^Tones v. U. S. Fi¬ 
delity & Guaranty Co., 182 6.E. 560, 
165 Va 349. 

W.Va.—Central Trust Co. v. Bank of 
Mullens, 160 S.E. 221, 107 W.Va 
679. 

Wls.—In re Bratt 43 N.W.2d 817, 
267 Wis. 447—Winter v. Trepte, 
290 N.W. 699, 234 Wia 193—Mur- 
phy V. National Pavlng Co., 281 N. 

W. 705, 229 Wis. 100. 

60 C.J. p 740 note 6, p 714 note 94. 
Recourse of: 

Creditor to indemnlty or security 
of surety see Principal and Sure¬ 
ty §'§ 282-284. 

Surety to Indemnlty and rlghts 
glven to cosurety see Principal 
and Surety §§ 348-350. 

Bights of sureties: 

Generally see Principal cmd Sure¬ 
ty §§ 286-342. 

To: 

Require that creditor flrst ex- 
haust security griven by Prin¬ 
cipal see Principal and Surety 
S 288. 

Surrender of securltles held by 
creditor see Principal and 
Surety 6 292. 


Held XLot surety eutitled to subroga- 
tlon 

111.—^Nelson v. John B. Colegrove & 
Co. State Bank, 268 lll.App. 56, 
afflrmed 188 N.E. 461, 354 111. 408. 

Assertion by surety 

Clalm of surety on depository bond 
of bank in which trustee deposited 
funds of bankrupt estate to be sub- 
rogated to rlghts of trustee against 
bank must be asserted by surety and 
not by trustee.—Shertzer v. Wil¬ 
liams, 168 So. 573, 232 Ala 558. 

Cosureties 

Where cosureties pald judgment 
and took assignment thereof and sub- 
sequently Principal received bequest 
of money Insufflclent to pay entire 
judgment, such cosureties were each 
entitled to recover half of such 
amount.—^Hunt v. Starks, 76 S.W.2d 
787, 256 Ky. 120. 

Surety for Insolveut debtor 

(1) A subrogated surety to the ex- 
tent of the amount of his payment 
should be clothed with ali of the 
creditores rights and remedies as 
they stood at the time of the debtor’s 
insolvency.—^American Sur. Co. of 
New York v. Bethlehem Nat Bank 
of Bethlehem, I>.C.Pa, 33 F.Supp. 
722, reversed on other grounds, C.C. 
A., 116 F.2d 76, reversed on other 
grounds 62 S.Ct 226, 314 U.S. 314, 86 
L.Ed. 241, 138 AL.R. 509. 

(2) Since a creditor may fUe for 
amount of his entire claim against 
insolvent as it stood at Inceptlon of 
receivership, insolvent^s surety who 
has paid claim in whole or in part 
and who is, ,therefore, subrogated to 
creditores right to dividends from 
prlnclpal’s Insolvent estate Is like- 
wise entitled to such dividends, cal- 
culated, not on basis of what surety 
paid, but on amount of orlginal 
claim, creditor in such case claim- 
ing and proving as trustee pro tan¬ 
to for surety.—CommonweaJth ex rei. 
Schnader v. National Sur, Co., 37 
A.2d 753, 849 Pa. 599. 

StlpulatLon held aot to prejudloe 
xlght 

A surety*s right to subrogation to 
creditores rights is not prejudiced by 
stlpulatlon between creditor and 
Principal that perishable property 
shall be sold and proceeds placed in 
trust to awalt decision in a suit to 
be brought against surety, where. 
after its commencement, the trustee 
is made a party and trust fund is 
subject to courfs order.—Omaha 
Grain Exch. v. National Surety Co., 
174 N.W. 426, 103 Neb. 820. 
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.Against prluoipals partlolpatlng lu 
fraud 

Cal.—^Palnter v. Berglund, 87 P.2d 
360, 31 Cal.App.2d 63. 

18- Mont.—Sun River Stock & Land 
Co. V. Montana Trust & Savings 
Bank, 262 P. 1039, 81 Mont. 222. 
N.Y.—^Niagara County Nat. Bank & 
Trust Co. V. La Port, 253 N.Y.S. 
433, 233 App.Dlv. 601—Cuyler v, 
Ensworth, 5 Palge 32. 

Pa—Commonwealth ex rei. Schna¬ 
der V. National Surety Co., 37 A.2d 
I 763, 349 Pa 699. 

I Tex.—Patterson v. Puller, Civ.App., 

I 110 S.W.2d 1230, error dlsmlssed. 

60 C.J. p 741 note 7. 

Subrogation against cosurety limited 
to amount he is bound to con¬ 
tribute see infra 'S 52. 

19. U.S.—Street v. Pacific Indemnlty 
Co., C.C. A Cal., 79 F.2d 68, certio¬ 
rari denled 55 S.Ct. 595, 297 U.S. 
718, 80 L.Ed. 1003. 

Ala—^Reese v. Mackentepe, 140 So. 

650, 224 Ala 372. 

60 C.J. p 740 note 6. 

Statntes declaratory of coumiou law 
Ala—^Bradley v. Bentley, 163 So. 351, 
231 Ala 28. 

Cal.—iJohnson v. Mortgage Guaran- 
tee Co., 4 P.2d 208, 117 CaI.App. 
416. 

60 C.J. p 740 note 5 [a]. 

Tenu “surety” wHhln statute 
means one who has been forced to 
pay a debt, which was primary ob- 
ligation of another, and which other 
should have paid in exoneratlon of 
former.—Bradley v. Bentley, 168 So. 
351, 231 Ala 28. 

20. U.S.—U. S. V. Lewin, D.C.Cal., 
29 F.Supp. 612—Whitcher v. Welch, 
D.C.Mass., 22 F.Supp. 763. 

Del.—^Leiter v. Carpenter, 22 A2d 
393, 26 Del.Ch. 85. 

Mont.—Sun River Stock & Land Co. 
V. Montana Trust & Savings Bank, 
262 P. 1039, 81 Mont. 222. 

Okl.—Janeway v. Security Bank & 
Trust Co. of Ponca City, 58 P.2d 
892, 177 Okl. 842. 

60 C.J. p 742 note 8. 

On payment of the debt by the gnar- 
antor: 

(1) He is subrogated to the rights 
of the creditor whom he pays. 

U.S.—^Allen v. See, C. A Colo., 196 F. 
2d 608. 

Wis.—Winter v.Trepte, 290 N.W. 699, 
234 Wis. 193. 

60 C.J. p 742 note 8. 

(2) He is entitled in equity to sub¬ 
rogation to all securitles held by the 
creditor. 
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to have been considered as excluding subrogation 
of guarantors.21 The general nile applies in favor 
of a surety who is wife of the principal as well as 
to any other surety.22 

b. Gompensated or Hired Sureties 

Paid or compensated sureties are entitied to the 
benefits of the doctrlne of subrogation to the same cx- 
tent as occasionai and gratuitous sureties, although the 
fact that the surety has been paid for assuming the risk 
may be considered in baiancing the equities. 

Paid or compensated sureties, engaged in surety- 
ship as a business enterprise, are entitied' to the 
benefits of the doctrine of subrogation to the same 
extent as occasionai and gratuitous sureties but 
the fact that the surety has been paid for assuming 
the risk may be considered in baiancing the equi¬ 
ties,24 and seems to have been a material under- 
lying factor which has caused some courts to refuse 
subrogation where the rights of innocent third per- 


sons are likely to suffer if subrogation is granted,^® 
as where liability exists by virtue of a harsh com- 
mon-law rule, and its application is sought by a 
surety who has been paid to protect against such a 

loss.26 

c. Time of Accmal 

For the purpose of determlnfng the right to which 
the surety can be subrogated, his right Is not regarded 
as accruing untii the time of payment, but, for the pur- 
pose of determlning the superiorlty of his rights over 
those of the principal or creditor and those cialming un¬ 
der them, the 8urety's equity ie regarded as relatlng 
back to, or having its Inception at, the time when the 
contract of suretyship Is entered Into. 

As discussed infra § 48 a (1), a surety must gen- 
erally have paid the debt before he can proceed to 
enforce a right of subrogation, and apparently for 
the purpose of determining the rights to which the 
surety can be subrogated his right is not regarded 
as accruing untii the time of payment but, at 


U.S—Allen v. See, C.A.C 0 I 0 ., 196 F.2d 
508—Scott V. No-rton Hardware Co., 
C.C.A.Va., 64 F.2d 1047—American 
Water Works, etc., Co. v. Home 
Water Co., C.C.Ark., 115 F. 171, ap- 
peal dismlssed American Water 
Works, etc., Co. v. City of Llttle 
Kock, 24 S.Ct 866, 194 U.S. 639, 
48 L.Ed, 1162. 

Cal.—Winklemen v. Sides, 88 P.2d 
147, 31 CaJ.App.2d 387. 

Wash.—Blewett v. Bash, 61 P. 770, 
22 Wash. 636. 

(8) He may enforce any remedy 
which creditor has against the prin¬ 
cipal debtor. 

Cal.—Ingalls v. Bell, 110 P.2d 1068, 
43 Cal.App.2d 356. 

Del.—^Lelter v. Carpenter, 22 A.2d 
893, 26 Del.Ch. 85. 

N.T.—^Union Trust Co. of Rochester 
V. Wlllsea, 9 N.E.2d 820, 275 N.Y. 
164, 112 A.L.R. 1176. 

Gnaraaty of mortguge 

(1) Mortgage guarantor was a 
surety, entitied to assert right of 
subrogation in condemnatlon award 
for advancement of Interest paid to 
mortgagee.—^In re City of New York 
Rapld Transit Route 109, Section 3, 
278 N.Y.S. 280, 244 App.Dlv. 102. 

(2) Where mortgage guarantycom- 
pany had made payments to certlfl- 
cate holders under its guaranty, and 
also paid expense of foreclosure, 
while record owner of Consolidated 
bond and mortgage sued for partiaJ 
foreclosure, and wholly owned sub- 
sidlary of mortgage company pur- 
chased property at foreclosure sale, 
subsidlary became subrogated to 
rights of mortgage company, even If 
mortgage company was trustee of 
mortgage for benefit of certlficate 


holders, and fact that payments by 
company had not been made untii 
after tltle was taken dld not preclude 
subrogation of subsidiary where pay¬ 
ments were made as part of plan to 
acquire property.—^Prudential Ins. 
Co. of America v. Liberdar Holding 
Corp., C.C.A.N.Y., 86 P.2d 604. 

Ghuuraiitor of corporate stoek dlvi- 
dexLds 

Guarantor by paying divldends on 
corporate preferred stoek in accord- 
ance wlth guaranty and taking as- 
slgnments of the payee stockholders’ 
rights to divldends thereafter de- 
clared for the period covered by such 
payment became subrogated to the 
rights of the preferred stockholders, 
and payment by corpo-ration of a les- 
ser omount for release of guaran- 
tor’s contingent claim for reimburse- j 
ment constituted a distrlbution to 
guarantor in nature of a dlvldend, 
even though there was no formal 
declaratlon of dividend.—^Mid-West 
Rubber Reclalming Co. v. C. I. R., 
C.C.A.7, 131 P.2d 157. 

21. Ga.—^Electric City Brick Co. v. 
Hagler, 149 S.E. 126, 168 Ga. 836. 

60 C.J. P 742 note 9. 

22. Mass.—^Ricker v. Ricker, 143 N. 
E. 539, 248 Mass. 649. 

60 C.J. p 742 note 10. 

23. U.S.—^Martin v, Federal Surety 
Co.. C.C.A.Mlnn., 68 P.2d 79—Fed¬ 
eral Deposit Ins. Corporation v. 
American Surety Co. of New York, 
D.C.Ky., 39 F.Supp. 661. 

Ark.—^Arkansas Power & Llght Co. 
V. Fidelity & Cas. Co. of New York, 
121 S.W.2d 890, 197 Ark. 187. 


Fla.—Standard Acc. Ins. Co. v. Bear, 
184 So. 97, 134 Fla. 623. 127 A.L. 
R. 1. 

lowa.—Corpus Jnris oited in Amer¬ 
ican Surety Co. of New York v. 
State Trust & Savlngs Bank of Mt. 
Pleasant, 264 N.W. 338, 341, 218 
lowa 1. 

Ky.—^National Surety Corporation v. 
First Nat. Bank, 128 S.W.2d 766, 
278 Ky. 273. 

Or.—In re Liquidation of Bank of 
Woodbum, 42 P.2d 740. 149 Or. 649, 

60 C.J. p 742 note 11. 

GL Ky.—^National Sur. Corp. v. 

: First Nat. Bank, 128 S.W.2d 766, 
278 Ky. 273. 

25. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. American Surety Co. 
of New York, D,C.Ky., 39 F.Supp. 
561. 

60 C.J. P 742 note 12. 

28. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. American Surety Co. of 
New York, supra. 

27. Ala.—Corpus Juris oited lu 
Crews V. U. S. Fidelity & Guaran¬ 
ty Co.. 186 So. 370, 371, 237 Ala. 14. 

N.Y.—U. S. Fidelity & Guaranty Co. 
v. Triborough Brldge Authorlty, 
74 N.E.2d 226, 297 N.Y. 81, rear- 
gument denled 77 N.E.2d 9, 297 
N.Y. 694—Scarsdale Nat Bank & 
Trust Co. v. U. S. ITldelity & Guar¬ 
anty Co.. 190 N.E. 330, 264 N.Y. 169 
—Corpus Juris clted lu In re Mc- 
Clancy’s Bstate, 45 N.Y,S.2d 917, 
923, 182 Misc. 866, aifirmed 61 N.Y. 
S.2d 90, 268 App.Dlv. 876, and af- 
firmed 61 N.E.2d 762, 294 N.Y. 760. 

60 C.J. p 743 note 14. 

Surety as creditor of principal from 
date of payment or from date of 
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least, for the purpose of determining the superiority 
of the surety*s rights over those of the principal, 
or creditor, and those claiming under them, a sure- 
ty’s equity, or potential right to subrogation, is gen- 
erally regarded, either as relating back to, or having 
its inception at, the time when the contract of sure- 
tyship is entered into.^s The purpose of this doc- 
trine of relation back is simply to do justice to the 
surety, and it will not be applied to give the surety 
rights the creditor never possessed,29 or so as to re¬ 
suit in in justice to third persons.^o 

§ 48. -- Matters Essential to Creation or 

Existence of Right 

a. Payment 

b. Specific agreement for, or acceptance 

of, rights 

c. Contract with, or request from, prin¬ 

cipal 

d. Other matters 


a. Fayment 

(1) In general 

(2) Necessity that payment be under 

compulsion 

(3) Part payment 

(1) In General 

Generally a surety or guarantor Is not entitied to be 
subrogated to the securities and rights of the creditor 
untii he has paid, or at least secured the payment of, 
the debt for which he Is surety. 

While equity, to avoid circuity of action and a 
multiplicity of suits, will often render a decree to 
protect the surety’s right of subrogation, even be- 
fore he has paid the debt,3i the rule, as generally 
stated, is that a surety or guarantor is not entitied 
to be subrogated to the securities and rights of the 
creditor untii he has paid the debt for which he is 
surety,32 or, at least, it has been held, untii 


contract of suretyship see Princi¬ 
pal and Surety § 301. 

Surety'a interest in preservatlon and 
collection of collateral see Princi¬ 
pal and Surety § 289. 

28. U.S.—U. S. Fidelity & Guaranty 
Co. V. Sweeney, C.C.A.Mo., 80 P.2d 
235—Maryland Cas. Co. v. Lincoln 
Bank & Trust Co.. D.C.Ky., 18 F. 
Supp. 376. 

Fla.—Standard Accident Ins. Co. v. 
Bear, 184 So. 97, 134 Fla. 523, 127 
A.L.R. 1. 

N.T. —Corpus Juris oited in In re Mc- 
Clancy’a Estate, 45 N.T.S.2d 917, 
922, 182 Misc. 866, afflrmed 61 N.T. 
S.2d 90, 268 App.Dlv. 876, and af¬ 
flrmed 61 N.E.2d 762, 294 N.T. 760, 

Or.—Schiska v. Schramm, 61 P.2d 
668, 151 Or. 647. 

60 C.J. p 743 note 16. 

Alfirlit of surety on supersedes bond 

Ky.—Barker v. Illinois Surety Co., 
184 S.W. 377, 169 Ky. 441. 

Blglits of suretles on constructlon 
contractors’ boads 

U.S.—Standard Acc. Ins. Co. of De- 
troit, Mlch., v. Federal Nat. Bank 
of Shawnee, C.C.A.Okl., 112 P.2d 
692, opinion adhered to 115 P.2d 34 
—Street v. Pacific Indemnity Co., 
C.C.A.Cal., 79 F.2d 68, certiorari de- 
nled 65 S.Ct 695, 297 U.S. 718, 80 
L.Ed. 1003—^New York Cas. Co. v, 
Zwerner, D.C.Ill., 58 F.Supp. 473— 
Maryland Cas. Co. v. City of Pitts- 
burgh, D.C.Pa., 51 F.Supp. 469— 
U. S. Fidelity & Guaranty Co. v. 
Bank of Brewton, D.C.Ala., 4 F. 
Supp. 272—U. S. Fidelity & Guar¬ 
anty Co. V. U. S., 92 Ct.Cl. 144. 


Ala.—^Maryland Casualty Co. v. Du- 
pree, 136 So. 811, 223 Ala. 420. 

N.T.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Fidelity & Guaranty 
Co., 190 N.E. 330, 264 N.T. 159— 
Hedley v. New Amsterdam Cas. Co. 
of New York, 46 N.T.S.2d 388, 267 
App.Dlv. 800, afflrmed 60 N.E.2d 
130, 293 N.T. 921—Century Cernent 
Mfff. Co. V. Flore, 36 N.T.S.2d 332, 
264 App.Div. 475—^MunlcipaJ Hous- 
Ing Authority of City of Utica v. 

’ H. G. Hatfleld Elee. Corp., 34 N.T. 
S.2d 995, 264 App.Dlv. 99—U. S. 
Fidelity & Guaranty Co. v. Tribor- 
ough Bridge Authority, 48 N.Y.S. 
2d 16, afllrmed 69 N.T.S.2d 291, 
269 App.Div. 978, motion denled 
73 N.E.2d 577, 296 N.T. 1002, af¬ 
flrmed 74 N.E.2d 226, 297 N.T. 31, 
reargument denied 77 N.E.2d 9, 297 
N.T. 694. 

R. L—U. S. Fidelity & Guaranty Co. 
V. Rhode Island Covering Co., 167 
A. 143, 53 R.I. 397. 

S. C.—^Brown Const. Co. v. Massachu- 
setts Bonding & Insurance Co., 179 
S.B. 697, 176 S.C. 76, followed In 
181 S.E. 6, 177 S.C. 306. 

60 C.J. p 743 note 15. 

29. N.D.—Gllhertson v. Northern 
Trust Co., 207 N.W. 42, 63 N.D. 
602, 42 A.L.R. 1353. 

60 C.J. p 743 note 16. 

Surety as acquiring, by way of sub¬ 
rogation, no greater rights than 
were possessed by creditor see In¬ 
fra § 52. 

30. N.D.—Gilbertson v. Northern 
Trust Co., supra. 

31. Ky.—Cornetfs Bx'r v. Rlce, 187 
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S.W.2d 454. 299 Ky. 256, 160 A.L.R. 
413. 

60 C.J. p 743 note 19. 

Right to have securities and other 
property of principal first applied 
see Principal and Surety S 288 b. 

Acgulesceuoe of credltors 
Bank, sued as party to princlpal's 
mlsapproprlatlon, may not complaln 
that surety, sulng on theory of sub¬ 
rogation to rights of credltors, has 
not paid the credltors, where the lat- 
ter are in court acquiescing, and aJl 
parties are protected by decree.— 
American Surety Co. v. Grace, 271 
S.W. 739, 151 Tenn. 676. 

AU parties hefore court 
Guardian’s surety was entitied to 
decree subrogating him to rights of 
ward agalnst bank which knowing- 
ly misapplled proceeds of ward’s es¬ 
tate, on surety's payment to ward of 
amount misapplled although surety 
had not yet paid such amount, where 
all parties were hefore court and lia- 
bility to ward of both surety and 
bank had been establlshed.—Good- 
win V. American Sur. Co. of New 
York, 68 P.2d 619, 190 'Wash. 467. 

32. U.S.—^Town of Hamden v. Amer¬ 
ican Sur. Co., C.C.A.Conn., 93 P.2d 
482—«Martin v. National Sur. Co., 

C. C.A.MO., 85 F.2d 135, afflrmed 
67 S.Ct 631, 300 U.S. 588, 81 L.Bd. 
822—^U. S. E^dellty & Guaranty Co. 
V. Baronovich, C.C.A.Alaska, 82 P. 
2d 728—Federal Deposlt Ins. Corp. 
V. American Sur. Co. of New York, 

D. C.Ky., 89 F.Supp. 651—^Maryland 
Cas. Co. V. Lincoln Bank & Trust 
Co., D.C.Ky., 18 F.Supp. 376, re- 
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he has secured the payment of the debt.33 pay- 
ment must be of the particular debt in connec- 
tion with which the right to which subrogation is 
claimed exists,^^ and must be made on the debt of 
the Principal for which the surety was bound, and 
not in discharge of some debt which is primarily 
the surety’s own.35 

Manner and medium of payment. It is immaterial 
in what way a surety satisfied the debt provided he 
was discharged from liability to his creditor,36 and 
it is not necessary that the surety must sustain some 
personal loss.37 It is not essential that payment be 
in money; whatever the creditor accepts in satisfac- 
tion will operate as payment.38 Where a surety 
furnished money to his principal, to be applied on 
the debt of the principal, and the money was thus 
applied by the principal, the surety is as fully entitled 
to be subrogated to any securities held by the credi¬ 
tor as if he had paid the debt in person;39 and, 
where the principal paid the debt by the proceeds 
of a crop in which the surety had a part interest, 


the surety must be regarded as having paid the 
debt to the extent that his part of the proceeds were 
used in the extinguishment of the debt,^® 

(2) Necessity That Payment Be under Com- 
pulsion 

A surety who voluntarily pays a debt for which he 
is not iegally liable is not entitled to subrogation, but 
it is not essentiai that the surety wait untii after the 
suit and Judgment. 

Although one who pays a debt under the mistaken 
belief that he is bound as surety will be entitled to 
subrogation,^! a surety who voluntarily pays a debt 
for which he is not Iegally liable is not entitled to 
subrogation, since he occupies no better position 
than a stranger or volunteer^^ Payment is, of 
course, involuntary and entitles the surety to sub¬ 
rogation where it comes as the resuit of legal pro- 
ceedings against him;^3 t)ut it is not essential that 
the surety wait untii after the suit and judgment,^^ 
since, as soon as he becomes chargeable for perform- 
ance by the principal, he may immediately discharge 


versed on other grounds, C.C.A., 
103 F.2d 1016. 

Ark.—^Haley v. Brewer, 249 S.W.2d 
128—^Fldellty & Deposlt Co. of 
Maryland v. Cowan, 41 S.W.2d 748, 
184 Ark. 75. 

Ala.—^Pickens County v. Johnson, 149 
So. 262, 227 Alsu 190, followed in 
Montgomery v. Johnson, 149 So. 
267, 227 Al8L 196. 

Colo.—Hartford Accident & Indem- 
nity Co. v. Colorado Nat. Bank of 
Denver, 40 P.2d 264, 96 Colo. 127. 
Pia.—^Ferffuson v. Brogan, 149 So. 
772, 111 Fla. 224. 

Ind.—Southern Surety Co. v. Mer- 
chants’ & Farmers’ Bank of Avilla, 
176 N.B. 846, 203 Ind. 173, rehear- 
Ing denied 179 N.B. 327, 203 Ind. 

173. 

Ky.—Cornett's Bx'r v. Rice, 187 S.W. 

2d 464, 299 Ky. 266, 160 A.L.R. 413. 
Minn. —^Bennett v. Bennett, 42 N.W. 
2d 39, 230 Minn. 416—Anderson v. 
Peterson State Bank, 264 N.W. 469, 
191 Minn. 404. 

N.J.—Stulz-Sickles Co. v. Predburn 
Const. Co^rporation, 169 A, 27, 114 
N.J.Ba. 476. 

N.T.—Corpus Juris oited in In re 
McClancy’s Estate, 46 N.Y.S.2d 917, 
922, 182 Misc. 866, affirmed 61 N.Y. 
S.2d 90, 268 App.Dlv. 876, and af- 
armed 61 N.E.2d 752, 294 N.Y. 760 
—^New Jersey Bauities Co. v. Man- 
del, 36 N.Y.S.2d 601, 178 Misc. 783 
—^People, by Van Schaick, v. Law- 
yers’ Title & Guaranty Co., 268 N. 
Y.S. 554, 149 Misc. 498, 160 Misc. 

174, affirmed In re People, by Van 
Schaick, 271 N.Y.S. 960, 241 App. 
Div, 808, affirmed People, by Van 


Schaick v. Lawyers* Title & Guar¬ 
anty Co., 191 N.B. 720, 265 N.Y. 20, 
reargument denied and motion 
granted In re Lawyers' Title & 
Guaranty Co., 192 N.B. 414, 265 
N.Y. 287, motion granted In re 
Peo&le, by Van Schaick, 196 N.B. 
126, 266 N.Y. 402. 

Okl.—^Bergen v. City of Vinita, 40 
P.2d 1, 170 Okl. 214. 

Or.—Schiska v. Schramm, 61 P.2d 
668, 161 Or. 647. 

Tex.—^New York Cas. Co. v. State, 
Clv.App., 161 S.W.2d 150, affirmed 
169 S.W.2d 168, 140 Tex. 649. 

Wis.—^Luce V. Fidelity & Cas. Co. of 
New York, 268 N.W. 131, 222 Wis. 
50. 

60 C.J. p 743 note 20. 

Necessity for, and sufflciency of, pay¬ 
ment generally se e supra § 10. 

33. Miss.—^Lee v. Griffin, 31 Miss. 
632. 

34. Ky.—^Baskett v. Rudy, 217 S.W. 
112, 186 Ky. 208. 

60 C.J. p 744 note 22. 

Subrogation to securities for other 
debts see infra § 62. 

35. Ala.—Turner v. Teague, 73 Ala. 
554. 

60 C.J. p 744 note 23. 

Fayment to protect self as surety 
Where it did not appear that pay¬ 
ment of part of debtors* debt by 
plaintiff was made to protect himself 
as surety or that debtors were flnan- 
cially irresponsible, plaintiff was not 
entitled to be Iegally subrogated to 
lien securing debt.—^Ramey v. Cage, 
Tex.Civ.App., 90 S.W.2d 626, 
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36. 111.—State Bank & Trust Co. v. 
Commercial Trust & Savings Bank, 

21 N.B.2d 157, 300 Ill.App. 436. 

37. 111.—State Bank & Trust Co. v. 
Commercial Trust & Savings Bank, 
supra» 

38. Ala.—^Knighton v. Curry, 62 Ala. 
404. 

60 C.J. p 744 note 24. 

39. Ohio.—^Zuellig v. Hemerlie, 63 N. 

B. 447, 60 Ohio St. 27, 71 Am.S.R. 
707. 

Va.—^Hatcher v. Hatcher, 1 Rand. 63, 

22 Va. 63. 

40. Ala.—Bradley v. Bentley, 163 So. 
361, 231 Ala. 28. 

41. U.S.—U. 'S. Fidelity & Guaranty 
Co. V. McClintock, D.C.Wyo., 26 F. 
2d 944, modihed on other grounds, 

C. C.A., 28 P.2d 1016. 

60 C.J. p 744 note 26. 

BfCect of payment under a mistake as 
to legal obligation generally see 
supra § 9. 

42. Ark.—^American Bank & Trust 
Co. V. Langston, 22 S.W.2d 381, ISO- 
Ark. 643. 

60 C.J. P 744 note 27. 

Voluntary payment as not entitling 
the payer to subrogation see supra 
§ 9. 

43. Ala.—Corpus Juris clted in. 
Crews V. U. S. Fidelity & Guaranty 
Co., 185 So. 370, 371, 237 Ala. 14. 

60 C.J. P 746 note 28. 

44. Ala.—'Singleton v. U. S. Fidelity 
& Guaranty Co., 70 So. 169, 195 Ala. 
606. 
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the obligatiori and become by subrogation entitled to 
ali the remedies possessed by the creditor/^ and the 
surety may even be entitled to subrogation, by rea- 
son of payment made before maturity,^® but in such 
case his right thereto is not enforceable until the 
debt has matured>7 

While one who has made payment officiously is 
not entitled to subrogation,48 a surety is not officious 
where he was under duty to make the payment.**® 

Payment after levy on sufficient of principaVs 
property. The levy of execution on sufficient prop- 
erty of the principal to pay the judgment does not 
divest a surety of the judgment debtor of all interest 
in the judgment, so as to render his subsequent pay¬ 
ment of the judgment a voluntary payment, and to 
deprive him of all recourse against the sheriff for 
the latter’s wrongful release of the levy.^o 


Payment after running of Umitations in favor of 
surety, If the surety pays the debt after it is barred 
as to him by the statute of limitations, he is a vol- 
unteer, and not entitled to subrogation.®^ 

(3) Part Payment 

In order that the surety may have subrogation, the 
debt must be fully pald, and, although the surety has 
paid the entire amount for which he Is liable, he Is not 
entitled to be subrogated to securities or rights which 
are held to enforce payment of other sums which re- 
maln unpald; but this does not mean that the surety 
must pay the whole debt for which he became surety. 
It belng sufficient if the surety has paid part and the 
balance has been otherwise satisfied. 

To prevent impairment of the creditores superior 
right to the possession and benefit of all securities 
and rights attaching to the debt until it is paid in 
full, it is generally held that, in order that the 
surety may have subrogation, the debt must be fully 
paid;®2 and, although the surety has paid the entire 


45. La.—Barnes v. Crandell, 11 La. 
Ann. 119. 

60 C.J. p 745 note 30. 

Snrety held not mere volnnteer 

(1) Surety who, by agreement with 
contractor on government job, ad- 
vanced money by means of a jolnt 
bank account to pay bilis for labor 
and materials which contractor was 
unable to pay was not a mere volun- 
teer, although surety also advanced 
money to the same contractor 
through the bank account for another 
government contract, and took mort- 
gage and Indemnlty agreement as ad- 
ditlonal security for the advances.— 
Massachusetts Bonding & Ins. Co. v. 
Pago Const. Corp., D.C.Md., 82 P. 
Supp. 619. 

(2) Wife who signed note as sure¬ 
ty for husband and hence was not 
bound thereon was not a volunteer in 
paying note, where such payment was 
necessary to protect her one-half in¬ 
terest in realty mortgaged to secure 
the note and life estate in husband’s 
interest devised to her.—^Bvans' 
Adm*r v. Evans, 199 S.W.2d 734, 304 
Ky. 28. 

46. La,—^Wiggin v. Plower, 6 Rob. 
406. 

60 C.J. p 745 note 31. 

47. Minn.—^Felton v, Bissel. 25 Minn. 
15. 

48. Pa,—National Surety Corp. v. 
Nulton, 55 Pa,Dlst. & Co. 149. 

4S. Pa,—^National Surety Corp. v. 
Nulton, supra, 

60. Wash.—^Murray v. Meade, 82 P. 
780, 6 Wash. 693. 

61* Kan.—Weber Implement Au- | 


tomobile Co. ▼. Dubach, 295 P. 979, 
132 Kan. 309. 

52. U.S.—^In re Prudence-Bonds 

Corp., C.C.A.N.Y., 102 P.2d 531— 
State of Mississippi, for Use and 
Benefit of Leflore County, v. First 
Nat. Bank, C.C.AMiss., 66 F.2d 9, 
certiorari denied U. S. Fidelity & 
Guaranty Co. v. State of Mississip¬ 
pi for Use and Benefit of Leflore 
County, Miss., 54 S.Ct. 101, 290 U. 
S. 678, 78 L.Ed. 685—Glades County, 
Fla, V. Betroit Fidelity & Surety 
Co., C.C.A.Fla, 67 F.2d 449—Na¬ 
tional Surety Corp. v. Cherokee 
County Bank, Centre, D.C.Ala., 57 
P.Supp, 370—American Sur. Co. of 
New York v. Bethlehem Nat. Bank 
of Bethlehem, D.C.Pa., 33 P.Supp. 
722, reversed on other grounds, C. 
C.A., 116 F.2d 75, reversed on oth¬ 
er grounds 62 S.Ct. 226, 314 U.S. 
314, 86 L.Ed. 241. 138 AL.R. 609— 
Commlssioners of Sinking Pund of 
Louisville v. Anderson, D.C.Ky., 20 
P.Supp. 217. 

Ala.—Pickens County v. Johnson, 149 
So. 262, 227 Ala 190, followed in 
Montgomery v. Johnson, 149 So. 
257, 227 Ala 196—U. S. Fidelity & 
Guaranty Co. v. R. S. Armstrong & 
Bro., 142 So. 676, 225 Ala 276. 

Fla.—Perguson v. Brogan, 149 So. 
772, 111 Fla 224. 

111.—Corpus Juris clted iu Robbins 
V. Slavin, 11 N.B.2d 651, 656, 292 
111. App. 479—^JBtna Casualty & 
Surety Co. of Hartford, Conn., v. 
Vlllage of Maywood, 262 IU.App. 
206. 

Mass.—^Leventhal v. Krinsky, 90 N.B. 
2d 545, 325 Mass. 336, 17 A.L.R.2d 
281—Hili V. Wiley, 3 N.E.2d 1016, 
295 Mass. 396. 


MIch.—^Whitman v. Royal Oak Tp., 
256 N.W. 836, 209 Mich. 146. 

Miss.—U. S. Fidelity & Guaranty Co. 
v. Sunflower County, 12 So.2d 142, 
194 Miss. 680. 

Mo.—Guilford Bank of Guilford v. 

Hubbell, App., 138 S.W.2d 690. 
Mont.—Corpus Juris dted In Ameri¬ 
can Surety Co. of New York v. 
Clarke, 20 P.2d 831, 832, 94 Mont 
1 . 

N.J.—^Bluestone Building & Loan 
Ass'n of West New York v. Glass- 
er, 176 A 314, 117 N.J.Bq. 392. 
N.Y.—^American Sur. Co. of New York 
V. Gerold, 7 N.Y.S.2d 447, 255 App. 
Div. 286, reargument denied 8 N. 
Y.S.2d 662, 266 APP.Biv. 950—Globe 
Indemnity Co. v. Atlantic Lighter- 
age Corporation, 278 N.Y.S. 212, 
244 App.Div. 97, afflrmed 2 N.E.2d 
640, 271 N.Y. 234—In re Jahren^s 
Estate, 283 N.Y.S. 779, 157 Misc. 
435—^In re Jiavaras* Estate, 283 N. 
Y.S. 276, 167 Misc. 303. 

N.C.—Citizens’ Bank v. White, 162 S. 

B. 736, 202 N.C. 311. 

Ohio. —Corpus Juris qnoted In City 
of Pindlay v. American Surety Co. 
of New York, 198 N.B. 591, 695, 50 
Ohio App. 429. 

Pa.—^Marsh v. Baldwin, Com.Pl., 20 
Erie Co. 28—^American Surety Co. 
V. United flocieties, Com.Pl., 93 
Pittsb.Leg.J. 308. 

S.D.—Wieland v. Westcott, 268 N.W. 
904, 64 S.B. 552. 

Tex.—^New York Cas. Co. v. State, 
Civ.App., 161 e.W.2d 160, afflrmed 
• 160 S.W.2d 168, 140 Tex. 649—Fi¬ 
delity & Deposit Co. of Maryland 
V. Farmers & Merchants Nat. Bank 
of Nocona, Civ.App., 121 S.W.2d 
503, error dismissed. 

60 C.J. p 746 note 35. 
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amount for which he is liable, he is not entitled to 
be subrogated to securities or rights which are held 
to enforce paymcnt of other sums which remain 
unpaid.58 


§ 48 

While the rule as to partial pa 3 maent is some- 
times so narrowly stated as to make it seem that 
the surety must pay the entire debt himself, it does 
not in truth mean that in cvery instance the surety 


Fact that surety has separata Isp 
aenmlty contract from debtor does 
not permlt surety to be subrogated 
before the debt is pald in full or to 
achleve the same resuit by claiming 
indemnity instead of subrogation.— 
Jenkins v. National Surety Co., TJtah, 
48 S.Ct. 445, 277 U.S. 268, 72 L.Ed. 
874—Southern Surety Co. v. Braley, 
C.C.A.MO., 64 F.2d 893. 

3Pro tanto snhrogatloii 

(1) In absence of provision In sure- 
ty contract to the contrary. the sure¬ 
ty ia not entitled to anything but 
equitable subrogation as contrasted 
with pro tanto subrogatlon.—^Mary- 
land Caa. Co. v. Southern Pac, Co., C. 
C.A.CaL, 119 F.2d 672—60 C.J. p 745 
note 35 [c]. 

(2) Appropriatlon of rents and 
proflts of mortgaged premises by 
guarantor of mortgage was held pro 
tanto transfer of mortgagee's securi- 
ty to guarantor wlthln rule prohiblt- 
ing pro tanto subrogatlon.—^People, 
by Van Schalck, v. Lawyers* Title & 
Guaranty Co., 268 N.T.S. 664, 149 
Mlsc. 498, 160 Misc. 174, aflarmed In 
re People, by Van Schalck, 271 N.T.S, 
960. 241 App.Div. 808, afflrmed Peo¬ 
ple, by Van Schalck v. Lawyers* Ti¬ 
tle & Guaranty Co„ 191 N.B. 720, 266 
N.T. 20, reargument denled and mo- 
tlon granted In re Lawyers* Title & 
Guaranty Co., 192 N.B. 414, 266 N.T. 
287, motion granted In re People, by 
Van Schalck. 196 N.B. 126, 266 N.T, 
402. 

(3) However, suretles on guard- 
lan*s bond who did not pay ward all 
of money converted by guardian were 
held entitled to have thelr clalm sus- 
talned to extent of amount pald, 
against bank which permltted guard¬ 
ian to wlthdraw guardlanshlp funds 
for his own use.—State ex rei. Rob- 
ertson v. Bank of Granvllle, 68 S. 
W.2d 969, 17 Tenn.App. 612. 

Guaranty of srtock divldeods 

(1) One who guaranteed to hold- 
ers of corporation*s preferred stock 
the payment of dividenda and re- 
demptlon of Principal was not enti¬ 
tled to be subrogated to the rights of 
holdera of stock so redeemed until 
the entire balance of preferred stock 
outstandlng had been redeemed, or in 
some manner satisfled, although he 
had been released from further per- 
formance of his guaranty, and wheth- 
er or not hia guaranty applied only 
to the sharea retlred, or to the entire 
outstandlng issue.—Hilis v. Thomp¬ 
son, 8 N.H.2d 430, 104 Ind.App. 492. 

(2) Where, after partial perform- 


ance of guaranty, the Corporation 
was reorgajiized and guarantor was 
released from further liability on the 
guaranty, remalning preferred stock- 
holdera were justided in assuming 
that the only preferred stock to be 
consldered In the future was that 
held by them, as against contention 
that guarantor was subrogated to 
rights of holders of stock redeemed. 
—^Ellis V. Thompson, supra 

<8) Rights of holders of stock pre- 
viously redeemed to which guarantor 
claimed to be subrogated ceased to 
exlst and never became a lien or 
charge on the assets of the new Cor¬ 
poration.—^Bllls V. Thompson, supra. 

ConventLonal subrogatlon 
Where obligee under an order for 
payment of alimony assigned portlon 
of her rights to surety wlthout prej- 
udice when surety partially pald ob- 
ligatlon of Principal, surety accLuired 
no greater rlght than obligee and 
could not enforce a conventlonal sub- 
rogation based on the express asslgn- 
ment against Principal.—New Jersey 
Bquitles Co. v. Mandel, 36 N.T.S.2d 
601, 178 Misc. 783. 

53. U.S.—American Sur. Co. of N. T. 
v. Sampsell, Cal., 66 S.Ct. 671, 327 

U. S. 269, 90 L.Hd. 663—American 
Surety Co. of New Tork v. West- 
inghouse Electric Mfg. Co., Pia., 66 
S.Ct 9, 296 U.S. 133, 80 L.Bd. 105 
—^Town of Hamden v. American 
Sur. Co„ C.C.A.Conn., 93 P.2d 482, 
certiorari denled American Sur. Co. 

V. Town of Hamden, 58 S.Ct 647, 
803 U.S. 648, 82 L.Ed. llOS-nSouth- 
ern Surety Co. v. Braley, C.C.A- 
Mo., 64 F.2d 893—Commercial Cas- 
ualty Ins. Co. v, Lawhead, C.C.A. 

W. Va., 62 P.2d 928, certiorari de¬ 
nled 53 S.Ct 627, 289 U.S. 731, 77 
L.Bd. 1480—Commlssioners of 
Sinking Fund of Louisville v. An- 
derson, D.C.Ky., 20 F.Supp. 217 , af- 
firmed for plaintifC, C.C.A., 110 F.2d 
961, certiorari denled Commission- 
er of Sinking Fund of City of 
Louisville V. Anderson, 61 S.Ct, 28, 
811 U.S. 669, 86 L.Bd. 429—Ameri¬ 
can Bonding Co. v. Anderson, D.C. 
Ky., 20 F.Supp. 217, reversed on 
other grounds for defendant C.C. 
A., 110 P.2d 961. 

Ind.—Washington Tp. Board of Fl- 
nance v. American Surety Co. of 
New Tork, 183 N.E. 492, 97 Ind.App. 
46. 

Mich.—Oaklajid County y. Central 
West Casualty Co., 254 N.W. 168, 
266 Mich. 438, afflrmed 266 N.W. 
733, 268 Mich. 117. 
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N.T.—Metropolitan Life Ins. Co. v. 
727 Madison Ave. Corp., 66 N.T.S. 
2d 190. 

Ohio.—Corpus juris quoted iu City of 
Plndlay v. American Surety Co. of 
New Tork, 198 N.B. 691. 696, 60 
Ohlo App. 429. 

60 C.J. p 746 note 36. 

Subrogatlon to securities for other 
debts see infra 9 52. 

Surety botuid for only part of debt 

(1) Sureties on bonds given by 
bank as county deposltary were not 
entitled to subrogatlon to extent of 
losses pald county where bonds dld 
not cover sheriffls and tax collector*s 
account carrled in same bank as bank 
and county had Intended.—State of 
Mlssissippi, for Use and Benefit of 
Lefiore County, v. First Nat. Bank, C. 
C.AL.Miss., 66 F.2d 9, certiorari denled 
U. S. Pidelity & Guaranty Co. v. State 
of Misslsslppi for Use and Benefit of 
Lefiore County, Mlss., 54 S.Ct. 101, 
290 U..S. 678, 78 L.Ed. 686. 

(2) Surety securlng part of deposit 
could not recelve pro rata share of 
divldends on amount pald where de¬ 
positores clalm was not fully paid by 
insolvent bank.—^Blair v. Board of 
Education of Prairle Tp., Pranklln 
County, 176 N.B. 99, 38 Ohlo App. 303 
—60 C.jr. p 746 note 36 [a] <3). 

(3) Surety paying part of deposit 
secured was not subrogated to depos¬ 
itores clalm which was not entlrely 
pald. 

Ohlo.—^Blalr v. Board of Education 
of Prairle Tp., Franklln County, 
supra. 

Pa.—City of Philadelphia v. National 
Surety Co., 173 A. 181, 316 Pa. 356 
—^American Surety Co. v. United 
Socletles, Com.Pl., 98 Plttsb.Leg.J. 
308. 

60 C.J. p 746 note 86 [a] (3). 

(4) Village's excess deposits over 
amount permitted by ordinance dld 
not constitute trust funds for benefit 
of rlllage, ajid were not preferred 
clalm on bank’s insolvency to which 
surety on deposltary bonds had rlght 
to be subrogated.—^^tna Casualty & 
Surety Co. of Hartford, Conn., v. 
Village of Maywood, 262 111.App. 206. 

(6) Guarantor, on belng compelled 
to pay part of note guaranteed, in 
order to be subrogated to holder*s 
rights under trust deed, would be re- 
aulred to bid at foreclosure sale 
amount due holder.—T. I>. Halstead 
Lumber Co. v. Security Title Insur¬ 
ance & Guarantee Co., 8 P.2d 62, 116 
[CaLApp. 679. 
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must pay the whole debt for which he became sure- 
ty,5^ since the essence of the rule is simply that the 
creditor must be fully paid,55 and in general it is 
sufficient if the balance of the creditores debt has 
been otherwise satisfied.56 Although the surety does 
not pay the full amount of the debt, he will be sub- 
rogated to ali the benefits which the creditor had 
against the principal to the extent of his pa 3 anent 
if he pays a part of the debt and the balance is paid 
by the principal^^ or some other person,58 or, it has 
been held, if he pays a sum by way of compromise 
which the creditor agrees to take in satisfaction of 
the debt.59 Moreover, the failure of the surety to 
pay the full penal sum of his undertaking does not 
deprive him of the right of subrogation if the debt 
has been fully paid.®® 


It is only as between creditor and surety that 
the latter has no right on partial payment of the- 
debt to come in and share the securities with the- 
creditor.®! Only a creditor holding the securities^ 
can object to a subrogation pro tanto of a surety 
who has paid a portion of the debt, whether the- 
surety has entirely satisfied the debt or not,®2 and' 
the creditor may allow the surety to be subrogated' 
before the indebtedness is wholly extinguished.®®' 

Contractml provision for pro tanto subrogation^ 
Although in some jurisdictions pro tanto subroga¬ 
tion clauses are held invalid,®^ there is some au- 
thority to the effect that a stipulation for pro tanta 
subrogation does not violate law or public policy,®® 
and such provisions have been given effect;®® but,. 


64. TJ.S.—^National Surety Corp. v. 
Cherokee County Bank, Centre, 
Ala., D.aAla., 67 F.Supp. 370— 
Piedmont Coal Co. v. Hustead, C.C. 
A.Pa«, 294 P. 247, 32 A.L..R. 656, 
certiorari denied 44 S.Ct. 331, 264 

U.S. 582, 68 L.Ed. 860. 

Ala.—^Bradley v. Bentley, 163 So. 361, 
231 Ala. 28. 

65. lowa.—^James v. Day, 37 lowa 
164. 

N.T.—Glffiord V. Risinff, 12 N.T.S. 430. 

66. U.S,—National Surety Corp. v. 
Cherokee County Bank, Centre, 
Ala., D.C.Ala., 67 F.Supp. 370— 
American Sur. Co. of New York v, 
Bethlehem Nat. Bank of Bethle- 
hem, D.C.Pa., 33 F.Supp. 722, re- 
versed on other grounds, C.C.A., 
116 F.2d 75, reversed on other 
grrounds 62 S.Ct. 226, 314 U.S. 314, 
86 L..Ed. 241, 138 A.Lr.R. 509. 

Ala.—^Bradley v, Bentley, 163 So. 351, 
231 Ala. 28. 

60 C.J. p 747 note 40. 

67. U.S.—^American Sur. Co. of New 
York V. Bethlehem Nat. Bank of 
Bethlehem, Pa., 62 S.Ct. 226, 314 
U.S. 314, 86 L.Ed. 241, 138 A.I 1 .R. 
609—^In re Realty Associates Secu¬ 
rities Corp., D.C.N.Y.. 66 F.Supp. 
416, afflrmed, C.CjL, Kelby v. Man- 
ufacturers Trust Co., 162 F.2d 360, 
afflrmed in part and modlfled in 
part on other grrounds In re Realty 
Associates Securities Corp., 163 F. 
2d 387, certiorari denied Manufac- 
turers Trust Co. v. Realty Associ¬ 
ates Securities Corp., 68 S.Ct. 218, 
332 U.S. 836, 92 L.Ed. 409, Mere- 
dith V. Realty Associates Securi¬ 
ties Corp., 68 S.Ct. 219, 332 U.S. 
836, 92 L.Ed. 409, and Vanneck 
Realty Corp. v. Realty Associates 
Corp., 68 S.Ct. 219. 332 U.S. 836, 92 
L.Ed. 409—^National Surety Corp. v. 
Cherokee County Bank, Centre, 
Ala., D.C.Ala., 67 F.Supp. 370. 


Ala.—Bradley v. Bentley, 163 So. 361, 
231 Ala. 28. 

N.C.—U. 'S. Fidelity & Guaranty Co. 

V. Hood, 175 S.B. 136, 206 N.C. 639. 
60 C.J. p 747 note 42. 

68. U.S.—National Surety Corp. v. 
Cherokee County Bank, Centre, 
Ala., D.C.Ala.. 57 F.Supp. 370. 

69. U.S.—In re Kent Refining Co., D. 
C.Mlch., 20 F.Supp. 661. 

S.D.—In re Petersen’s Estate, 296 N. 

W. 494, 67 S.r>. 640. 

60 C.J. p 747 note 41. 

Compromise preclndingr subrogatloiL 
Where a surety compromlses lia- 
bility to obllgee so that obllgee is not 
paid full sum, obligee is left in full 
possession and control of the debt 
and the remedies for Its enforcernent, 
precluding subrogation.—^New Jer- 
sey Equities Co. v. Mandel, 36 N.Y. 
S.2d 601, 178 Misc. 783. 

60. Or.—Schlska v. Schramm, 51 P. 
2d 668, 151 Or. 647. 

61. Mo.—^Fisher v, Columbia Bldg., 
etc., Assoc., 59 Mo.App. 430. 

62. U.S.—Corpus Juris cited In 
Hurt V. Read, C.C.A.Tex., 108 P.2d 
282, 283. 

60 C.J. p 747 note 44. 

63. U.S.—Corpus Juris dted In 
Hurt V. Read, supra. 

60 C.J. p 747 note 45. 

64. U.'S.—^Maryland Casualty Co. v. 
Sparks, C.C.A.Mich., 76 P.2d 929. 

La.—^Davis v, West Louisiana Bank, 
99 So. 207, 155 La. 246. 

Mich.—^Whitman v. Royal Oak Tp., 
256 N.W. 835, 269 Mich. 146— 
Sparks v. Detroit Fidelity & Sure¬ 
ty Co., 265 N.W. 757, 268 Mich. 183 
—Oakland County v. Central West 
Casualty Co.. 254 N.W. 158, 266 
Mich. 438, afflrmed 225 N.W. 733, 
268 Mich. 117. 

Mont—American Surety Co. of New 
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York V. Clarke, 20 P.2d 881, 94 
Mont. 1. 

Provision treated as surplusage see 
Depositaries § 9 b (3). 

Subrogation reduclng statutory Ua-r 
blUty on bond 

Any right of subrogation provided 
in statutory bond securing municipal 
bank deposit which has effect of re- 
ducing surety’s statutory obligation 
is void, and surety*s right to subroga¬ 
tion on payment of principal sum of 
bond to obllgee must be determined 
by general rui es of equity.—City of 
Findlay v. American Surety Co. of 
New York, 198 N.E. 691, 60 Ohio App. 
429. 

Agrreement to subrogate held wlthout 
consideratlon 

Where surety on offlcial bond of 
county tax collector paid only face 
amount of bond to state on dlscovery 
of defalcations by collector in ex- 
cess of face amount of the bond, an 
agreement and receipt executed by 
state’s attorney general purporting to 
subrogate surety to any of state’s 
rlghts to recover defalcations was 
wlthout consideratlon.—^National 

Surety Corp. v, Cherokee County 
Bank, Centre, D.C.Ala., 57 F.Supp. 
370. 

65. Tex.—Southern Surety Co. of 
New York v. Hollis, Civ.App., 46 S. 
W.2d 716, afflrmed Hollis v. South¬ 
ern Surety Co. of New York, Com. 
App., 63 S.W.2d 374. 

66. Tex.—^Hollis v. Southern Surety 
Co. of New York, Com.App., 63 S. 
W.2d 374. 

Contract construed and held not to 
Show that payment of draft in settle- 
ment of loss under depository bond 
by surety was not Intended to be pay¬ 
ment of loss resulting from insol- 
vency of depositary with respect to 
surety’s right to proportionate subro¬ 
gation under bond.—Southern Surety 
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before a contract will be construed to authorize a 
pro tanto subrogation in favor of a surety which 
will be to the detriment of the creditor, the contract 
should be so certain as to admit of no doubt on 
that question.®*^ 

Payment of installment. It has been held that, 
where subrogation will enable a surety to recover 
installments which he paid after the principal re- 
fused to pay, and will not affect or disturb any 
securities held by the creditor, it will be granted 
without compelling him to wait for all the install¬ 
ments to fall due.®^ 

b. Specific Agreement for, or Acceptance of, 
Eights 

A speclal agreement for subrogation of the surety is 
unnecessary; nor need the surety signify his election 
and' acceptance of such right at the time of the pay¬ 
ment. 

The right to subrogation arises simply because of 
the suretyship and the payment of the debt by the 
surety, and a specific or special agreement for sub¬ 


rogation is unnecessary nor need the surety 
signify his election and acceptance of such right at 
the time of payment.'^0 Indeed it is immaterial 
that, at the time of payment, there is no knowledge 
of the equitable right to be subrogated as long as 
there is an intent to retain all general rights in the 
premises;*^! and, in the absence of proof to the 
contrary, equity will presume that the surety has 
made payment with the intention of keeping the 
rights of the creditor afoot for his benefit ;72 but, 
if it is shown that the surety’s payment was made as 
a gift, with an intent to relieve the principales 
property from encumbrance, there can be no subro¬ 
gationi® 

c. Contract with, or Eequest from, Principal 

The right to be subrogated to the rights of the cred¬ 
itor against the Principal Is not dependent on the prin¬ 
cipales having requested or contracted with the surety 
or guarantor to enter Into the undertaking. 

The right to be subrogated to the rights of the 
creditor against the principal debtor is not depend¬ 
ent on the latter*s having requested or contracted 


Co. of New York v. Hollia, 45 S.W.2d 
716, afflrmed Hollis v. Southern Sure¬ 
ty Co. of New York, Com.App., 63 S. 
W.2d 874. 

Oeneral xtOe ae yleldlug to contract 
The rule that au Insurer or Indem- 
nitor will not be subrogated to the 
dlsadvantage of his Indemnitee or 
permltted to compete with the Indem¬ 
nitee for a share In the security giv- 
en by principal must yield to terms 
of contracta between the parties.— 
Oommissloner of Insurance v. Con- 
veyancers Tltle Ins. & Mortg. Co., 15 
N.R2d 820, 300 Mass. 457. 

€7. IU.—^iStna CasuaJty & Surety 
Co. of Hartford, Conn. v. Village 
of Maywood, 262 Ill.App. 206. 

60 C.J. p 747 note 46. 

Keld xLot contract anthorlzlng pro 
tanto subrogation 

U.S.—^Maryland Cas. Co. v. Southern 
Pac. Co., C.C.A.Cal., 119 F.2d 672. 
Ind.—^Washington Tp. Board of Pi- 
nance v. American Surety Co. of 
New York, 183 N.E. 492, 97 Ind. 
App. 45. 

N.D.—Olsness v. Baird, 201 N.W. 993, 
62 N.D. 1. 

60 C.J. p 747 note 46 [a]. 

68. Ga.—^Fender v. Fender, 117 S.B. 
676, 30 Ga.App. 319. 

Interest installments 

(1) It has been held that mortgage 
guarantor*s advancement to mortga- 
gee of each complete installment of 
Interest due was payment of such 
claim In full, creating equity of sub¬ 
rogation therefor. 


U. S.—^Prudential Ins. Co. of America 
V. Liberdar Holding Corp., C.C.A. 
N.Y., 85 F.2d 504. 

N.Y.—In re City of New York Rapid 
Transit Route 109, Section 3, 278 
N.Y.S. 280, 244 App.Div. 102. 

(2) On the other hand, there is au- 
thority to the elfect that guarantor 
of mortgage could resort to income 
derlved from mortgaged premlses for 
its own reimbursement only after 
payment of all principal and interest 
due under its guaranty.—^People, by 
Van Schaick, v. Lawyers' Tltle & 
Guaranty Co., 268 N.Y.S. 554, 149 
Mlsc. 498, 150 Misc. 174, a^rmed In 
re People by Van Schaick, 271 N.Y.S. 
960, 241 App.Div. 808, afflrmed People, 
by Van Schaick v. Lawyers' Tltle & 
Guaranty Co., 191 N.E. 720, 266 N.Y. 
20, reargument denied and motion 
granted In re Lawyers’ Tltle & Guar¬ 
anty Co., 192 N.R 414, 265 N.Y. 287, 
motion granted In re People, by Van 
'Schaick, 195 N.B. 126, 266 N.Y. 402. 

(3) Guarantor of mortgage was not 
entltled to use rents collected from 
owner of mortgaged premises to re- 
imburse itself for interest payments 
previously made by guarantor to 
mortgagee out of guarantor's own 
funds.—^People, by Van Schaick, v. 
New York Tltle & Mortgage Co., 268 
N.Y.S. 672, 149 Misc. 488, 160 Mlsc. 
361, afflrmed In re People, by Van 
Schaick, 271 N.Y.S. 949, 241 App.Div. 
807, afflrmed People, by Van Schaick 

V. New York Tltle & Mortgage Co., 
191 N.B. 723, 265 N.Y. 30, reargu¬ 
ment denied and motion granted In 
re New York Tltle and Mortgage Co., 
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192 N.B. 414, 265 N.T. 287, motion 
granted In re People, by Van Schaick, 
195 N.E. 126, 266 N.Y. 402—People, by 
Van Schaick, v. Lawyers* Tltle & 
Guaranty Co., 268 N.Y.S. 664, 149 
Misc. 498, 160 Misc. 174, afflrmed In re 
People, by Van Schaick, 271 N.Y.S. 
960, 241 App.Div. 808, afflrmed Peo¬ 
ple. by Van Schaick v. Lawyers* Tltle 
& Guaranty Co., 191 N.B. 720, 265 
N.Y, 20, reargument denied and mo¬ 
tion granted In re Lawyers’ Tltle & 
Guaranty Co., 192 N.B. 414, 266 N.Y, 
287, motion granted In re People, by 
Van Schaick, 196 N.E. 126, 266 N.Y. 
402. 

69. Ind.—^Fidelity & Deposit Co. of 
Maryland v. Sluss, 16 NE.2d 372, 
214 Ind. 268, 117 A.L.R. 575. 

Ky.—^National Sur. Corp. v. First 
Nat. Bank, 128 S.W.2d 766, 278 Ky. 
273. 

N.T.—Ely V, Stone, 17 N.Y.'S.2d 266, 
173 Misc. 117. 

60 C.J. p 747 note 48. 

70. Ala—^Watts v. Eufaula Nat 
Bank, 76 Ala. 474. 

60 C.J. p 747 note 49. 

71- Ohio.—^Dempsey v. Bush, 18 Ohio 
St 376. 

72. Mlnn.—^McArthur v, Martin, 23 
Minn. 74. 

Ohio.—Hili V. Klng, 26 N.B. 988, 48 
Ohio St 76. 

73. Vt.—Scott V. Scott 2 S.B. 431, 
83 Vt 251. 
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with the surety or gfuarantor to enter into his under- 
taking;74 and a surety or gfuarantor is cntitled to 
be subrogated to the creditores rights against the 
Principal although he has become bound at the re- 
quest of the creditor alone,*^® or at the request of 
one who has a property interest to protect by pay- 
ment of the debt and who would be entitled to sub- 
rogation had he paid the debt,^® even though the 
Principal has no notice of the rclationship existing 
between the subrogee and the creditor,^^ Where 
there was no express or implied request by the 
debtor, however, and where he received no benefit 
from the filing of a bond, and it was not intended 
that he should, and the person paying the debt has 
failed to establish a superior equity, the payment 
was that of a volunteer not entitled to subroga- 
tion.78 

d. Other Matters 

Various matters, such as the exhaustfon of legal 
remedies against the principai, usefuiness or valuabie- 
ness of the right, and indenticainess in undertakings of 
principai and surety, have been heid not essential to 
the creatlon or exlstence of the right of a surety to 
BUbrogatlon. 

Various matters have been held not essential to 
the creation or existence of the right of a surety 
to subrogation.7^ Thus, a surety may, as a gen- 
eral rule, be subrogated to, and enforce, the rights 
and remedies of the creditor, although he has not 
exhausted his legal remedies against the principaL^o 
Moreover, subrogation to a personal right against 
the principai will not be refused because, at the time, 
subrogation seems entirely useless due to the insol- 
vency of the principai, since the latter’s situation 
may improve and complete reimbursement eventually 
be aiforded by way of subrogation ;8i but subroga¬ 


tion to a right, which is of no practical advantage 
to the surety and which is not necessary for his 
protection, will be refused where other rights are 
involved which would make it inequitable to grant 

subrogation.82 

Identicalness in undertakings of principai and 
surety. It is not essential to the right of subroga¬ 
tion that the surety or guarantor become bound by 
the same instrument, and at the same time, as the 
principai,®® and it is immaterial that the principai 
has failed to affix his signature to the bond on 
which the surety has become bound.®^ 

§ 49. -Right of Subrogation as Depend¬ 

ent on, or Affected by, Acts of 
Creditor in General 

a. Release or discharge of rights after 

payment by surety 

b. Dealings subsequent to suretyship but 

before payment 

a. Release or Discharge of Rights after Pay¬ 
ment by Surety 

The fact that the creditor, after payment by the 
surety, canceis and surrendera a security wfthout any 
stipuiatlon that It ehall be kept allve, or wrongfully 
proceeds to enter a satisfaction or discharge of record, 
will not defeat the 8urety'8 right to be eubrogated. 

The fact that the creditor, after pa 3 ment by the 
surety, canceis and surrenders a security without 
any stipulation that it shall be kept alive,®® or 
wrongfully proceeds to enter a satisfaction or dis¬ 
charge of record,®® will not defeat the surety^s right 
to be subrogated and enforce the right as against 
the principai,®*^ or anyone in his shoes who has not 
taken in reliance on the apparent discharge.®® The 


74. tr.S. —^Alexander v. Tounff, C.C.A. 
Kan., 65 F.2d 752. 

Pa.—^National Surety Corp. v. Nulton, 
65 Pa.Dist. & Co. 149. 

60 C.J. p 748 note 55. 

75. U.S.—Alexander v. Toung, C.C.A. 
Kan., 66 F.2d 762. 

Pa.—^National Surety Corp. v. Nulton, 
55 Pa.^ist. & Co. 149. 

60 C.J. p 748 note 56. 

78. Ind.—^Davls v. Schlemmer, 60 N. 

E. 373, 150 Ind. 472. 

60 C.J. p 748 note 67. 

77. Tex.—Kirk v. Collier, CIv.App., 
28 S.W.2d 1087. 

78. Cal.—^Holmes v. Hughes, 14 P.2d 
149, 125 CaLApp. 290. 

Subrogation of surety of surety gen- 
erally see infra 5 59 bb 


79. Vt.—^Hall V. Windsor Sav. Bank, 
121 A. 682, 124 A. 593, 97 Vt. 126. 

Kecesslty for assigrnment from credi¬ 
tor see infra § 60. 

80. Vt.—^Hall V. Windsor Sav. Bank, 
supra. 

60 aj. p 748 note 59. 

81. La.—Calliham v. Turner, 8 Rob. 
299. 

82. N.J.—In re Hewitt, 26 

210 . 

83. Va.—Enders v. Brune, 4 Rand. 
438, 25 Va, 438, 

60 C.J. p 748 note 53. 

84- Ky,—U. S. Fidellty & Guaranty 
Co. V. Board of Education of City 
of Maysvllle, 15 S.W.2d 255. 228 
Ky. 426. 

60 CJ*. p 748 note 64. 
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85. Ohlo.—Smith v. Folsom, 88 N.E. 
646, 80 Ohio St. 218. 

60 C.J. p 749 note 67. 

Subrogation to rights released or 
dlscharged prior to payment gen- 
erally see infra S 52. 

86. Pa.—Goldman v. Mitchell-Fletch- 
er Co., 141 A 231. 292 Pa. 364. 

60 C.J. p 749 note 68. 

87. Ohlo.—Smith v. Folsom, 88 N.E. 
646, 80 Ohio St. 218. 

Pa.—Goldman v. Hltchell-Fletcher 
Co., 141 A 231, 292 Pa. 854. 

88. U.S.—0'Neal v. Stuart, G.C.A 
Tenn., 281 P. 715. 

lowa—Rand v. Barrett, 24 N.W. 630, 
66 lowa 731. 

Against whom surety will be sub¬ 
rogated generally see infra S 55. 
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surety will be subrogated in priority to a second 
lien, which the creditor holds for a debt on which 
the surety is not bound, where the creditor makes 
the release or discharge of the first lien securing the 
debt on which the surety is bound with the expecta- 
tion of gaining priority for the second lien,89 and 
this seems to be true, although the creditor is 
ignorant of the suretyship at the time he compels 
payment from the surety.^® An invalid attempt by 
the creditor to sell pledged property to himself with- 
out adequate notice after payment of the debt by the 
surety will not defeat the suret/s right to be sub¬ 
rogated to the pledge.®^ 

h. Dealings Snbsequent to Suretyship but be- 
fore Payment 

Where securities are orlglnally glven, when the 
surety becomes bound, to secure oniy the debt for which 
the surety is obligated, the creditor cannot defeat the 
surety’s right to be subrogated to the security on pay- 
ment of oniy the debt for which he Is bound by adding 
other debts for which the surety is not bound and hav- 
ing them secured by the same property; and if two dis¬ 
tinet debts secured by a first and second mortgage on 
the debtor’s property are purchased by the same person, 
a surety for the first debt may be subrogated to the 
first mortgage on payment of that debt alone. 

Where securities are originally given, at the time 
the debt is contracted and the surety becomes bound, 
to secure oniy the debt for which the surety is ob¬ 
ligated, the creditor cannot, by adding other debts 
for which the surety is not bound and having them 
secured by the same property, defeat the surety’s 
right to be subrogated to the security on payment of 
oniy the debt for which he is bound.92 If two in- 
dependent and distinet debts, secured by a first and 


second mortgage on the property of the debtor, are 
subsequently purchased by the same person, a 
surety for the first debt is entitled to be subrogated 
to the first mortgage on payment of that debt 
alone 3 and, if a debt secured by a surety and a 
mortgage is subsequently transferred to one who has 
previously purchased the fee of the mortgaged 
premises, the surety, on payment of the debt, is en¬ 
titled to be subrogated to the mortgage and enforce 
it against the premises to the same extent as if the 
fee were owned by someone other than the credi- 
tor.9^ 

Where, before payment has been made by the 
surety, the creditor fraudulently releases a security, 
on the property of the principal, for a nominal con- 
sideration, to one who has taken the property from 
the Principal for an inadequate consideration and 
in collusion with the creditor, and the fact of the 
release is concealed from the surety until after pay¬ 
ment, he will be subrogated to the security and may 
enforce it against the purchaser.®^ 

§ 50 , -Assignment by Creditor 

Whlle the creditor may properly make an assignment 
of his rights and remedies to the surety where the sure¬ 
ty is entitled to be subrogated, the completion of the 
surety'8 subrogatlon Is not dependent on a formal as¬ 
signment or transfer; and, If the surety is not entitled 
to subrogatlon, an assignment will not glve the surety a 
right of subrogatlon he wouid not otherwise have. 

While the creditor may properly make an assign¬ 
ment of his rights and remedies to the surety where 
the surety is entitled to be subrogated,®® in which 
case there is no occasion to invoke the doctrine of 


89. 111.—Ottawa City Bank ▼. 
Dudgeon, 65 111. 11. 

90. Pa.—^Kirby v. Coolbaugh, 7 Pa. 
Super. 91. 

91. Ohio.—^Hellman v. Pogue, 82 
Ohlo Clr.Ct. 569, afflrmed 98 N.B. 
1131, 86 Ohlo St. 463. 

92. Mo.—Schell City Bank v. Reed, 
54 Mo.App. 94. 

60 C.J. p 760 note 74. 

Necessity for payment of all debts 
secured where security Is originally 
glven to secure debts in addltlon to 
those for which surety Is bound 
see Infra § 52. 

93. Mo.—Schell City Bank v, Reed, 
supra. 

94. 111.—^Hubbard v. Hubbard, 161 
I11.APP. 623. 

60 C.J. p 760 note 76. 

95. Colo.—Scott V. Gregory, 206 P. 
674, 71 Colo. 800. 


Subrogatlon to rights which have | 
been released prior to payment gen- 
erally see Infra § 52. 

96. U.S.—Corpus Juris clted 1& In 
re Stratton, D.C.Cal., 63 P.Supp. 
131, 133, afflrmed, C.C.A., American 
Sur. Co. of N. T. v. Sampsells, 148 
F.2d 986, afflrmed 66 S.Ct. 671, 327 

U. S. 269, 90 L..Bd. 663. 

Cal.—Corpus Juris g.uotea in Meyers 

V. Bank of America Nat. Trust & 
Savings Ass'n, 77 P.2d 1084, 1086, 
11 Cal.2d 92. 

Ga.—^Fetzer v. American Surety Co. 
of New York, 167 S.H. 888, 46 Ga. 
App. 267. 

60 C.J. p 749 note 63. 

Necessity of agreement for subroga- 
tion see supra § 48 b. 

Froseoution of assigned olalm 

The successful prosecutlon of suit 
by surety on bond of company con- 
tractlng with Teterans' Administra- 
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tlon to erect hospltal for Injunction 
against payment of check, issued by 
federal treasury to contractor on ad- 
minlstratlon’s flnal warrant, did not 
alfect surety's power to prosecute 
clalms assigned to It by subcontrac- 
tors on Its payment thereof.—^U. S. 
ex rei. Johnson v. Morley Const. Co., 
C.C.A.N.Y.. 98 P.2d 781, certiorari de- 
nied Maryland Cas. Co. v. U. S., for 
Use and Benefit of Harrington, 59 
S.Ct. 244, 805 U.S. 651, 83 L.Bd. 421. 

Who may g,uestlon transfer 
Where decree obtalned by town 
against town collectores sureties, 
which was satisfled of record by pay¬ 
ment from sureties, expressly trans¬ 
ferred by subrogatlon to sureties the 
cause of action against bank alleged 
to have alded collector's defalcation, 
the town alone could questlon that 
transfer.—State Bank & Trust Co. v. 

I Commercial Trust & Savings Bank, 
I 21 K.B.2d 167, 800 ULApp. 435. 
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subrogation,S7 the completion of the surety^s subro- 
gation and his right to pursue the rights and rem¬ 
edies of the creditor are not dependent on the 
willingness of the latter to make an assignment, 
since in equity the surety’s payment causes an as- 
signment by operation of law and no formal assign- 
ment or transfer is necessary.^^ On the other hand, 
it seems that, if the surety is not entitled to subroga- 
tion, an assignment by the creditor will be ineffectual 
to give the surety a right of subrogation he would 
not otherwise have;®^ his rights must be measured 
by the application of equitable principies in the first 
instance, his recovery being dependent on a right 
in equity, and not by virtue of an asserted legal 
right under an assignment.1 

hidgment, A judgment obtained against the Prin¬ 


cipal may be transferred by the judgment creditor 
to the surety who satisfied the judgment,2 and, in a 
majority of States where a surety, on paying the 
judgment, takes an assignment thereof either to him- 
self or to a third person, he may enforce the judg¬ 
ment against his principal,^ but, according to some 
decisions, the assignment must be made to a third 
person, an assignment to the surety himself extin- 
guishing the original obligation.^ An assignment to 
the surety, it is held, is subordinate to the rights of 
subrogation,^ and the right of the surety to pursue 
the assigned judgment depends on subrogation 
rather than on the assignment.® Indeed, it is held 
that no actual assignment is necessary; the surety 
is considered on equitable principies as entitled to 
an assignment, and equity will consider as done 
that which should have been done, and, if neces- 


97- U.S.—^American Sur. Co., of N. 
T. V. Baker. C.A.N'.C., 172 F.2d 689. 

98. U.‘S.—^U. S. Fidelity & Guaranty 
Co. V. Sweeney, C.C.A.M 0 ., 80 F.2d 
235. 

Ala»—U. S. Fidelity & Guaranty Co. 
V. Yeilding Bros. Co. Department 
Stores. 143 So. 176, 226 Ala. 307. 

Cal.—Corpus Juris ^uoted lu Meyers 
V. Bank of America Nat Trust & 
Savlngs Ass*n, 77 P.2d 1084, 1086, 
11 Cal.2d 92—^Painter v. Berglund, 
87 P.2d 360, 31 Cal.App.2d 63. 

Ky.—Davis v. Kinnard, 112 S.W.2d 
412, 271 Ky. 428. 

Miss.—Corpus Juris olted iu Oxford 
Production Credit Ass’n v. Bank of 
Oxford. 16 So.2d 384, 389, 196 Miss. 
50. 

Mo.—In re Phillips’ Bstate, 211 S.W. 
2d 728. 357 Mo. 947—Phelps v. 
Scott 30 S.W.2d 71, 326 Mo. 711, 71 
A.L.R. 290. 

Pa.—Commonwealth ex rei. Schnader 
V. National Sur. Co., 37 A.2d 753, 
349 Pa. 599—^Lit Bros., to Use of 
Kaplan, v. Goodman, 18 A.2d 519, 
144 Pa. Super. 43—National Surety 
Corp. V. Nulton, 65 Pa-Dist. & Co. 
149. 

Tenn.—^Davls v. Arnett, 177 S.W.2d 
29. 27 Tenn.App. 1. 

60 C.J. p 749 note 64. 

Payment by surety as enabling him 
to enforce debt and evidences and 
Incidents thereof see infra § 54 b. 

99« Cal.—Corpus Juris quoted lu 
Meyers v. Bank of America Nat. 
Trust & Savings Ass’n, 77 P.2d 
1084, 1086, 11 Cal.2d 92. 

Miss.—Corpus Juris clted lu Oxford 
Production Credit Ass’n v. Bank of 
Oxford, 16 •So.2d 384, 389, 196 Miss. 
60. 

iS.D.—Corpus Juris quoted lu Ameri¬ 
can Sur. Co. V. Western Sur. Co., 
22 N.W.2d 429. 432, 71 S.D. 126. 

60 C.J. p 749 note 65. 


1. Cal.—Meyers v. Bank of America 
Nat. Trust & Savings Ass’n, 77 P.2d 
1084, 11 Cal.2d 92. 

2. Cal.—^Painter v. Berglund, 87 P.2d 
360, 31 Cal.App.2d 63. 

34 C.J. p 691 note 73. 

Payment by surety as extingulshing 
judgment generally see Judgments 
9 566. 

Recovery of payment of Judgment by 
surety from creditor see the C.J.S. 
title Principal and Surety § 295. 

Wlrlting 

(1) Judgment creditores assign¬ 
ment of judgment against princlpal 
to surety who satisfied judgment was 
held not required to be in writing.— 
Painter v. Berglund, supra. 

(2) However, under some statutes 
a writing is required.—Blackman v, 
Jolner, 1 So. 851, 81 Ala. 344—34 C. 
J. p 691 note 73 [a]. 

Assigxuneut coustrued 
Where surety on bond of realty 
broker and salesman satisfied judg¬ 
ment obtained against broker and 
salesman, Judgment creditor’s as- 
signment to surety of "judgment ob¬ 
tained . . . in . . . actlon 

against” broker was assignment 
against salesman as well, as against 
contention that quoted phrase con- 
stituted words of llmitatlon and not 
of description.—^Painter v. Berglund, 
87 P.2d 360, 31 Cal.App.2d 63. 

3. Cal.—Tucker v. Nlcholson, 84 P. 
2d 1045, 12 Cal.2d 427—Corpus Ju¬ 
ris quoted lu Tompkins v. Powers, 
289 P. 685, 106 Cal.App. 464. 

Neb.—Orchard & Wilhelm Co. v. Sex- 
son, 229 N.W. 17, 119 Neb. 370, fol¬ 
io wed in Askew v. Sexson, 229 N. 
W. 19, 119 Neb. 369. 

34 C.J. p 691 note 78. 


Froteotlou of sux 6 t 7’8 iuterests by 
assignmeut 

(1) With respect to assignment of 
judgment to surety, a surety always 
has a right to protect his Interests 
when called on to pay debt on which 
he was not prlmarily liable.—^Bogden 
V. Mllauckas, 40 N.E.2d 91, 313 111. 
App. 311. 

(2) This he may do by havlng the 
judgment assigned to a third person 
and kept allve for his benefit.— Ksitz 
V. Moessinger, 110 IU. 372—34 C.J. p 
691 notes 73, 74. 

(3) If intentlon was not to extin- 
guish judgment against princlpal and 
surety, surety so paying judgment is 
entitled to assignment of such judg¬ 
ment, with ali rights and liens which 
attach to it in the creditor*s hands.— 
In re Phillips' Estate, 211 S.W.2d 728, 
367 Mo. 947—Schuchman v. Roberts, 
133 •S.W.2d 1030, 234 Mo.App. 609. 

(4) Where Intent is to preserve 
judgment in favor of a surety as 
against Principal debtor, the taking 
of an assignment of judgment by 
surety is concluslve evldence of in¬ 
tent of parties to keep the judgment 
alive and in force for benefit of as- 
slgnee.—^Bogden v. Milauckas, 40 N. 
E.2d 91, 313 I11.APP. 311. 

(6) Assignment of judgment to 
surety as not extinguishment there¬ 
of generally see Judgments § 562. 

4. N.C.—Stewart v. Parker, 35 S.E. 

2d 616, 225 N.C. 661—Saieed v. 

Abeyounls, 9 S.E.2d 399, 217 N.C. 

644—Jones v. Rhea, 161 S.E. 256, 

198 N.C. 190. 

34 C.J. p 691 note 74. 

5. Cal.—Painter v. Berglund, 87 P. 

2d 360, 31 Cal.App.2d 63. 

6. Cal.—^Painter v. Berglund, supra. 


678 



83 O.J.S. 


8UBR0GATI0N 


§§ 50-51 


sary for his protection, will decree an assignment to 
be made.*^ Statutes authorizing a surety who has 
paid a judgment to obtain an assignment thereof 
from the creditor and proceed summarily by judg¬ 
ment or by action at law against the principal do 
not restrict the equitable doctrine of subrogation.s 
Where one of several sureties pays the judgment, 
the taking of an assignment of the judgment to him- 
self does not satisfy it against the other judgment 
debtors.® 

§ 51. -Waiver by Surety 

A surety may wa!ve his rights as subrogee by ex- 
press agreement or by implication. 

The right to subrogation can be availed of only 
by a surety alert in discharging his duty,i0 and not 
guilty of inequitable conduct.^^ The right of a 
surety who pays the principales debt to be substituted 
to the creditores rights is optional, to be waived or 
enforced as the surety may elect.^2 ]^ot being a 
matter of contract it may be waived or discharged 


without consideration,i3 and once waived it is 
gontM 

A surety may waive his rights as subrogee by ex- 
press agreement, or by implication by the doing 
of an act inconsistent with the enforcement of such 
rights,as, it seems, by taking inconsistent inde- 
pendent rights or securities as a means of obtaining 
reimbursement.i'^ The act relied on as a waiver 
must actually be inconsistent with the enforcement 
of the creditor’s rights by way of subrogation, how- 
ever;i8 and the fact that indemnity is taken from 
the Principal at the time the contract of surety- 
ship is entered into will not prevent the surety 
from subsequently asserting subrogation to the cred¬ 
itores rights where there is nothing to show that such 
indemnity was intended to provide an exclusive 
remedy for the surety.^^ The fact that the surety 
in a prior action unsuccessfully attacked as fraudu- 
lent a deed of trust made by the principal to secure 
his creditors does not preclude him from asserting 
his right to be subrogated to the rights of the 
creditor under the deed of trust.^O 


7. W.Va.—George v. Crlm, 66 S.E. 
626. 66 W.Va. 421. 

34 C.J. p 691 note 75. 

8. Ky.—^Davis v. Kinnard, 112 S.W. 
2d 412, 271 Ky. 428—Sanders & 
Walker v. Herndon. 93 S.W. 14, 122 
Ky. 760. 

9. Kan.—^Honce v. Schram, 85 P. 
535, 73 Kan. 368. 

10. U.S.—American Sur. Co. of New 
York v. Bethlehem Nat. Bank of 
Bethlehem, Pa., 62 S.Ct. 226, 314 
U.S. 314, 86 L.Ed. 241, 138 A.L.H. 
509. 

Waiver and loss of right generally 
see supra § 13. 

11. U.S.—^American Sur. Co. of New 
York V. Bethlehem Nat. Bank of 
Bethlehem, Pa., supra. 

12. Ala.—^Watts v. Bufaula Nat. 
Bank, 76 Ala. 474. 

Tenn.—Pltts v. Termlnal Warehous- 
ing Corp., 93 •S.W.2d 1266, 170 Tenn. 
198—^Belcher v. Wlckersham, 68 
Tenn. 111. 

13. N.Y.—Ely V. Stone, 17 N.Y.S.2d 
266, 173 Misc. 117. 

14. N.Y.—^Ely V, Stone, supra. 

15. Or.—First Nat. Bank v. U. S. Pl- 
delity & Guaranty Co., 271 P. 67, 
127 Or. 147. 

Por valnable oonslderation, surety 
may forego his rights and permit 
thlrd person to receive money from 
debtor free from his claims.—Oregon 


Surety & Casualty Co. v. U. S. Nat. 
Bank of Eugene, 300 P. 336, 136 Or. 
673. 

Agreement to payment to another 
Surety, agreeing to state's pay¬ 
ment of sums due road contractor to 
bank to Induce latter to lend him 
money, waived right of subrogation. 
—Oregon Surety & Casualty Co. v U. 
S. Nat. Bank of Eugene, supra. 

16. U.S.—Pidelity & Casualty Co. of 
New York v. Massachusetts Mut. 
Life Ins. Co., C.C.A.N.C., 74 F.2d 
881. 

60 C.J. p 760 note 80. 

Settlement with principal 
Where surety on insolvent bank's 
bond, who after paying sanitary dis- 
trict amount of bond became subro¬ 
gated to districtas right against bank 
to extent of amount paid, settled his 
clalm with solvent bank for a lesser 
amount, and settlement was approved 
by court in authorizing bank to re- 
open following its reorganization, ali 
rights of surety to subrogation, 
whether under his agreement with 
dlstrlct or on equitable doctrine of 
subrogation, termlnated with such 
settlement.—Fidelity & Cas. Co. of 
N. Y. V. NUes Bank Co., 71 N.E.2d 
742, 79 Ohio App. 16. 

17. Ala.—^Watts v. Eufaula Nat. 
Bank, 76 Ala. 474. 

60 C.J. p 750 note 81. 

Surety's release of indemnity as bai»- 
rlng him from enforcing creditores 

679. 


lien against purchaser from Princi¬ 
pal see infra § 55. 

18. Ala.—Tennessee Valley Bank v. 
Aaron, 104 So. 135, 213 Ala. 29. 

60 C.J. p 760 note 82. 

19. U.S.—^Massachusetts Bonding & 
Ins. Co. v. E^go Const. Corp., D.C. 
Md., 82 F.Supp. 619. 

60 C.J. p 750 note 83. 

20. Tenn.—^Motley v. Harrls, 1 Lea 
677, 680. 

Reason for role 

“He sought no right of subroga¬ 
tion in that case to the rights of 
Mrs. Settle [a secured creditor] un¬ 
der the deed of trust. No such ques- 
tion was involved, and none such was 
adjudged or could have been . ... 

He now comes on an entirely differ¬ 
ent state of facts to assert a right 
claimed in a definite form on an inde- 
pendent equity, no way involved or 
brought before the court then for ad- 
judication, consequently not afCected 
by that decree .... He . . . 

comes in on the footing of a right 
asserted and maintained and now 
owned by Mrs. 'Settle, to whlch he 
seeks to be subrogated. He is to 
stand in her shoes, take her place, if 
he succeeds in his present contention, 
so that if the right is a good one, 
other things out of the way, he occu- 
pies her place, and is entltled to have 
it enforced for his benefit to the same 
extent that she could have done.*'— 
Motley V. Harris, supra. 
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§ 52. ■' Extent and Limitations of Sub- 
rogation Generally 

A surety has a right to be made whole when he ful- 
fills his obligatiori under a contract of suretyship, but 
can acquire, by way of subrogation, no greater rights 
than were possessed by the creditor. 

A surety has a right to be made whole when he 
fulfills his obligation under a contract of surety- 
ship,^^ and this includes interest on the money ex- 


pended by him in fulfilling his obligations until re- 
paid,22 but not interest and attomey’s fees which 
he was compelled to pay to the creditor because of 
his own fault in compelling the creditor to sue in- 
stead of paying the amount clearly owed without 
suit.22 

A surety can acquire, by way of subrogation, no 
greater rights than were possessed by the creditor^* 


21^ U.S.—Glenn v. American Sur. 
Co., C.C.A-Ky., 160 P.2d 977—Alex- 1 
ander v. Toungr, C.C.A.Kan., 66 P. 
2d 762—Reconstruction Pinance 
Corp. V. Maryland Cas. Co., D.C. 
Md.. 23 P.Supp. 1008. 

N.Y.—Alamar v. Dunbar Const. Co., 
270 N.Y.Q. 773, 161 Mlsc. 30. 

Set-off beld Improper 

In actlon by surety on fideiity 
bonds Issued to an Insurer to recover 
as insurer’s subrogree on a bank*s in- 
dorsement of drafts Issued by insur¬ 
er In payment of fraudulent accident 
claims presented by adjuster on 
grround that payees' indorsements 
were for&ed, amount which surety 
recovered against adjuster in legal 
proceedings based on his fraudulent 
transactions was not required to be 
set off against any judgment recov¬ 
ered by surety against bank where 
the only reasonable conclusion was 
that moneys recovered from adjuster 
in those proceedings were not identi- 
cal moneys that he received as a re¬ 
suit of his fraudulent transactions.— 
Pidellty & I>eposlt Co. of Maryland v. 
Union Trust Co. of Hochester, D.C.N. 
Y., 37 FjSupp. 3, 

22. U.S.—Glenn v. American Sur. 
Co., C.C.A.Ky., 160 P.2d 977—Alex¬ 
ander V. Young, C.C.A.Kan., 66 P.2d 
752. 

N.Y.—U. S. Pidellty & Guaranty Co. 
V. Trlborough Brldge Authority, 74 
N.E.2d 226, 297 N.Y. 31, reargument 
denied 77 N.E.2d 9, 297 N.Y. 694, 
W.Va.—Central Trust Co. v. Bank of 
Mullens, 150 S.E. 221, 107 W.Va. 
679. 

23. U.S.—Union Indemnlty Co. v. 
Stevens, C.C.A.Miss., 67 P.2d 839. 

Co8t8 IxLCTixred In. defending former 
aotlon. 

In action to recover tax penaltles 
from taxpayers by surety of county 
treasurer, who paid tax penaltles ac- 
cruing because of treasurer's delay 
in depositing checks received in pay¬ 
ment of taxes and who by virtue of 
payment was subrogated to rights of 
county, recovery was strlctly limlted 
to amount of penaltles paid by sure¬ 
ty, wlth Interest, and could not in¬ 
clude costs Incurred In defense of 
former action of county against sure¬ 


ty in connection wlth penaltles.— 

American Sur. Co. v. Hamrick Mills, 

4 S.E.2d 308, 191 S.C. 362, 124 A.L.R. 

1147. 

24. U.S.—.ffltna Cas. & Sur. Co. v. 
Kishwaukee Speclal Dralnage Dist., 
C.C.A.I11.. 143 P.2d 471, certiorari 
denied 65 S.Ct. 439, 323 U.S. 796, 
89 L.Ed. 635—City of Philadelphia, 
to Use of Warner Co. v. National 
Sur. Corp., C.C.A.Pa., 140 P.2d 805 
—City of Akron v. Pidellty & Cas. 
Co. of New York, C.C.A.Ohio, 136 P. 
2d 288—^Maryland Cas. Co. v. Cox, 
C.C.A.Tenn., 104 P.2d 364—Nation¬ 
al Surety Co. v. Perth Amboy Trust 
Co., C.C.A.N.J., 76 P.2d 87—Amer¬ 
ican 'Sur. Co. of New York v. Beth- 
lehem Nat. Bank of Bethlehem, D. 
C.Pa., 33 P.Supp. 722, reversed on 
other grounds, C.C.A., 116 P.2d 75, 
reversed on other grounds 62 S.Ct. 
226, 314 U.S. 314, 86 L.Ed. 241, 138 
A.L.R. 509—^Maryland Cas. Co. v. 
Lincoln Bank A Trust Co., D.C. 
Ky., 18 P.Supp. 375, reversed on 
other grounds, C.C.A., 103 P.2d 
1016. 

Ark,—^Little Rock St. Improvement 
Dist. No. 608 V. Taylor, 40 S.W.2d 
786, 184 Ark. 92. 

Colo.—Hartford Accident & Indemni- 
ty Co. V. Colorado Nat. Bank of 
Denver, 40 P.2d 264, 96 Colo. 127. 

Conn.—Spltz v. Century Indemnlty 
Co., 28 A.2d 874, 129 Conn. 396. 

La.—€k)rpus Juzls dted in Motors Se- 
curitles Co. v. .ffltna Ins. Co. of 
Hartford, App., 17 So.2d 316, 318. 

Mo.—^Thompson v. Korte, 68 S.W.2d 
497, 227 Mo.App. 1094. 

Neb.—^Metropolitan Cas. Co. of New 
York V. First Nat. Bank of Omaha, 
297 N.W. 693, 139 Neb. 329—Peder- 
al Land Bank of Omaha v. Worley, 
282 N.W. 476, 135 Neb. 493. 

N.J.—Gulse V. John C. Guise, Inc., 
163 A, 121, 112 N.J.Eq. 11. 

N.Y.—Slowmach Realty Corporation 
V. Leopold, 258 N.Y.S. 600, 236 App. 
Div. 330—Corpus JUxls clted in 
New Amsterdam Cas, Co. v. Mc- 
Mahon, 93 N.Y.S.2d 32, 34, 196 
Misc. 746—^People v. Nelson, 267 
N.Y.S. 361, 143 Mlsc. 339. 

W.Va.—Central Trust Co, v. Bank of 
Mullens, 150 S.E. 221, 107 W.Va. 
679. 

60 C.J. p 751 note 84. 
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Derivative right 

The right of subrogation is deriva¬ 
tive, comes solely from the assured, 
and can only be enforced in his right. 
—American Surety Co. of New York 
V. Town of Islip, 48 N.Y.fl.2d 749, 268 
App.Dlv. 92. 

Bights of creditor consldered in ao¬ 
tlon by surety 

In action by board of county com- 
missloners and surety on county 
treasurer’s bond against bank for 
converslon of county slnklng fund 
securities, where petltlon pleaded 
cause of action against bank in favor 
of surety on princlple of subrogation, 
but did not state cause of action 
against bank in favor of county, 
county could not recover in action, 
but rights which county might have 
against bank would be consldered in 
order properly to apply the princlple 
of subrogation.—^Pourth Nat Bank v. 
Board of Com'rs of Craig County, 95 
P.2d 878, 186 Okl. 102. 

Interest on deposlt 

Where state, although entitled to a 
preference, could not recover Interest 
on deposit for perlod followlng insol- 
vency of depository bank, elther from 
llquidating agent of bank or Corpora¬ 
tion which purchased assets of bank 
under agreement to pay in full ali 
claims entitled to prlority, there be- 
ing no contract calllng for payment 
of interest on state’s deposit, surety 
on deposltary bond who paid state 
amount of deposit and thereby was 
subrogated to state’s rights, was not 
entitled to such Interest.—Standard 
Accident Ins. Co. v. Luther Williams 
Bank & Trust Co., 181 S.E. 201, 61 
Ga.App. 633. 

Guarautor of divldends on corpo¬ 
rate preferred stock, havlng paid in 
accordance wlth guaranty and taken 
asslgnments of the payee stockhold- 
ers* rights to dlvidends thereafter de- 
clared for the period covered by such 
payments, did not have a valid sub- 
slstlng clalm against the Corporation 
but only a right to relmbursement 
out of contingent future profits, and, 
until a dividend should be declared, 
guarantor had no evldence of indebt- 
edness but merely a right to a pro¬ 
portionale share of the earned profits 
when and if they might accrue and 
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at the time of the payment which effected the sub- 
rogation;25 and one who acquires or succeeds to 
riglits, claims, or securities tbrough subrogation 
takes them burdened with the limitations and dis- 
qualifications to which they were subject in the 
hands of the person for whom he is substituted.26 
Thus, although the asserted right originally existed 
in favor of the creditor, there usually can be no 
subrogation to it if it has been released or extin- 
guished before payment by the surety, since subroga¬ 
tion is generally limited to such rights as exist at the 
date of payment.27 Furthermore, a surety will be 
subrogated only to such rights and securities as are 
held by the creditor with respect to the particular 
debt or contract for which the surety is bound;^® 
and, unless there is an agreement causing the resuit 
to be otherwise,29 sureties on an obligation given to 
procure a loan with which to discharge another debt 
or encumbrance cannot be subrogated to the rights 
of the creditor whose debt or encumbrance is dis- 


§ 52 

charged, but only to the rights of the lender or the 
creditor in the debt for which they are bound.S® 
Where a lien or security is originally given to secure 
the debt for which the surety is bound, and also 
other debts due the same creditor for which the 
surety is not bound, unless there is an agreement 
specifically requiring that the collateral first be ap- 
plied to the debt for which the surety is bound, 
the surety will not be subrogated to the creditores 
prejudice if the collateral is needed to satisfy the 
debts for which the surety is not bound nor can 
a surety be subrogated to collateral which the 
creditor has exhausted in application on the debt 
to the benefit of the surety.33 

Subrogation is limited to indemnification or reim- 
bursement, and a surety will be subrogated to, and 
can enforce, the rights of the creditor only to the 
extent necessary to obtain reimbursement for the 
amount'which the surety has actually paid.^^ If 


be ordered distrlbuted.—^Mld-West 
Rubber Reclalmlngr Co. v. C. I. R, C. 
C.A.7, 131 F.2d 167. 

25. U.S.—^Alexander v. Toung, C.C.A. 
Kan.. 65 F.2d 752. 

Time of accrual of rights to which 
surety can be subrogated generally 
see supra § 47 c. 

Bemedles nonezistent at time of pay- 
ment 

The statute relleving public officers 
trom liability for loss of funds de- 
posited in Insolvent banks, and pro- 
viding for payment of claims by gov- 
emmental unit, is remedial and does 
not create new rights as far as claim* 
ants and subrogation rights of offl- 
cer’s surety are concerned, and dld 
not glve officers’ sureties subrogation 
rights €igalnst county for money paid 
before enactment of statute to dis¬ 
charge Circuit court clerk*s liability. 
—Commercial Cas. Ins. Co. v. Board 
of Com’rs of Fountain County, 19 N. 
B.2d 476, 216 Ind. 440. 

26- U.S.—^Alexander v. Toung, C.C.A, 
Ean., 66 F.2d 752. 

27. U.S.—Alexander v. Young, supra. 
111,—Priess v. Buschbaum, 76 N’.B.2d 
195, 332 Ill.App. 565. 

60 C.J, p 761 note 85. 

Release of security or rights as dls- 
charging surety see Principal and 
Surety S§ 197-207. 

Right to subrogation where creditor 
fraudulently attempts to release 
security to thlrd person before pay¬ 
ment by surety see supra § 49 b. 

£oss of Uen. 

(1) Federal governmenfs statu- 
tory lien for delinQuent Income taxes 
having been lost as agalnst subse- 


auent purchaser of property for value 
without notice, where notlce of lien 
was not flled as reqtuired by statute, 
taxpayer’s surety subrogated to gov- 
ernmenfs right by payment of taxes 
also lost lien.—^American Surety Co. 
of New York v. M-B Ise Kream Co., 
Tex.Com.App., 66 S.W.2d 287. 

(2) Surety required to pay corpo- 
ratlon's taxes did not have equltable 
lien agalnst assets of Corporation 
sold to bona fide purchaser under 
facts.—American Surety Co. of New 
York V. M-B Ise Kream Co., Tex.Civ. 
App., 38 S.W.2d 118, afflrmed, Com. 
App., 66 S.W.2d 287. 

2a Ala.—U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank, 140 So. 766, 
224 Ala. 376. 

N.Y.—American Sur. Co. of New York 
V. Town of Islip, 48 N.Y.S.2d 749, 
268 App.Div. 92. 

60 C.J. p 761 note 86. 

‘Surety on depositary’s bond as not 
subrogated to securities given to 
secure excess deposits see infra § 
69 a. 

Fimds dne uaaer another contraot 
Surety of defaulted hlghway con¬ 
tractor was not entitled to fund in 
hlghway commlssion’s hands due for 
work on another road contract de¬ 
faulted by Principal and completed 
by another surety.—^Fidelity & Cas- 
ualty Co. of New York v. Copenhaver 
Contractlng Co., 166 S.B. 628, 159 
Va. 126. 

29. N.H.—^Flfleld v. Mayer, 104 A. 
887, 79 N.H. 82. 

60 C.J. P 762 note 87. 

30. La.—^Pugh V. Sample, 49 So. 626, 
123 La. 791, 39 L.RA.,N.S., 884. 

60 C.J. p 762 note 88. 
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Subrogation of persons advanclng 
money to pay debt or encumbrance 
see supra §§ 38-42. 

31. N.C.—^Tysor v. Lutterloh, 67 N.C. 
247. 

32. Conn.—^Hudson Trust Co. v. 
Cushman, 105 A. 344, 93 Conn. 119. 

60 C.J. p 762 note 90. 

33. Ga.—^Marshall v. Dixon, 9 S.B. 
167, 82 Ga. 436. 

34. U.S.—^Union Indemnlty Co. v. 
Stevens, C.C.A.Miss., 67 F.2d 839— 
American Sur. Co. of New York v. 
Bethlehem Nat. Bank of Bethlehem, 
D.C.Pa., 33 F.Supp. 722, reversed 
on other grounds, C.C.A., 116 F.2d 
75, reversed on other grounds 62 S. 
Ct. 226, 314 U.S. 314, 86 L.Ed. 241, 
138 A.L.R. 509. 

60 C.J. p 763 note 93. 

Payment of surplns after sale of 
mortgaged property 
Surety obtaining mortgaged per- 
sonal property of prlncipal debtor un¬ 
der right of subrogation must sell 
property and pay over to prlncipal 
debtor surplus over amount neces¬ 
sary to reimburse surety for his part 
payment of mortgage indebtedness.— 
Bradley v. Bentley, 163 So. 361, 231 
Ala. 28. 

Satlsfaotlon of Jndgment for less 
than amount thereof 
A surety, who satisfled Judgment 
obtalned on surety bond for an 
amount less than Judgment and ob- 
tained assignment of Judgment, stood 
in position of Judgment creditor ex- 
cept that surety's recovery by exe- 
cution on Judgment was limited to 
amount paid by surety with intereat 
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a surety has been fully reimbursed he will not be 
subrogated.35 As against a cosurety the paying 
surety will be subrogated only in the amount which 
the cosurety is equitably bound to contribute.36 

Recovery on instrwment evidencing^ deht. A sure¬ 
ty on a bili or note, who brings suit on the instru- 
ment with respect to which he has been subrogated 
to the creditores rights, may recover attomeys’ fees 
provided for in the instrument,37 although the sure¬ 
ty has paid the debt without suit so that he has not 
been compelled to pay attorneys’ fees to the credi¬ 
tor and he is entitled to the benefit of a provision 
for the waiver of certain procedure by the maker.^® 
According to some cases the surety can recover the 
rate of interest stipulated in the note on the amount 
he has been compelled to pay;^o but there is au- 
thority for limiting the surety’s recovery to legal 
interest only if the amount stipulated in the instru- 
ment is higher.^^ 

§ 53. -Assignment and Transfer of Sure- 

ty*s Rights 

Rights which a surety has acquired by way of sub- 
rogation are assignable by him, and may pass to his 
personal representatives or to lien creditors or trans- 
ferees of the surety's property, 

Rights which a surety has acquired by way of 
subrogation are assignable by him;^^ ^nd they 
may pass to his personal representatives,48 or to his 
lien creditors whose rights are affected by the en- 
forcement of the debt against the property of the 
surety,^^ or to a transferee of the surety^s property 


who, in order to prevent it from being taken in 
satisfaction of the debt, is compelled to pay such 
debt^® 

§ 54. -Rights and Remedies to Which 

Subrogated 

a. In general 

b. Debt itself and evidences and incidents 

thereof 

c. Collateral securities generally 

d. Rights and remedies given by law or 

obtained by legal proceedings 

e. Rights and remedies against third per- 

sons 

a. In Qeneral 

A 8urety’s right to be subrogated to all rights and 
remedies of the creditor is not limited to Judgments. It 
Is available In the distribution of funds in controi of the 
court, and includes rights and remedies of which the 
surety was ignorant at the time he entered Into the con- 
tract of suretyship as well as rights acquired by the 
creditor subsequent to such time, and rights acquired 
under or arising out of the contract secured. 

The paying surety is favored in the law, and his 
right to be subrogated to all rights and remedies 
of the creditor is not limited to judgments.**® The 
right is available in the distribution of funds in 
controi of the court and it includes rights and 
remedies of which the surety was ignorant at the 
time the contract of suretyship was entered into,*^ 
or rights and remedies which have been given to, or 
acquired by, the creditor subsequent to such time.**® 


ajid costs.—^Painter v. Bergrlund, 87 
P.2d 360, 31 CaJ.App.2d 63. 

ITecessary expendltnreB 
Rigrlit of surety of buildingr con¬ 
tractor to be subrograted to rights 
which obligee under bond had to 
funds In hands of contractee, earned 
by contractor before default, Is lim¬ 
ited to reimbursement for necessary 
expendi tures in completing aban- 
doned contract.—Glens Palis Indem- 
nity Co. v. American Awning & Tent 
Co., 180 A. 367, 65 RI. 284, reargu- 
ment denled 181 A. 297, 55 RI. 308. 

35. lowa.—Culbertson v. Salinger, 
108 N.W. 464, 131 lowa 307. 

60 C.J. p 753 note 94. 

36. Mass.—^New Bedford Sav. Inst. 

V. Hathaway, 134 Mass. 69, 45 Am. 
R 289. 

60 C.J. p 753 note 95. 

37. Tex.—Carpenter v. Minter, 12 S. 

W. 180, 72 Tex. 370. 

€0 C.J. p 753 note 97, > 


Subrogation to debt and evidences 
thereof see infra § 54 b. 

38. Tex.—Carpenter v. Minter, 12 S. 
W. 180, 72 Tex. 370—Beville v. 
Boyd, 41 S.W. 670, 42 S.W. 318, 16 
Tex.Civ.App. 491. 

38. Ind.—^Josselyn T. Bdwards, 67 
Ind. 212. 

40. U.S.—Cooper v. Jewett, S.B., 233 
F. 618, 147 C.aA. 426. 

60 C.J. p 753 note 1. 

41. CaL—^Waldrip v. Black, 16 P. 226, 
74 Cal. 409. 

42. Cal.—San Franclsco Sav. Union 
V. Long, 56 P. 708, 123 Cal. 107. 

60 C.J. p 753 note 4. 

Indemnitor of surety as entitled to 
rights of surety see infra 8 62. 

Surety of surety as entitled to rights 
of surety see Infra 5 69 b. 


43. Vt.—Wilder's Bx*x v. Wllder, 72 
A. 203, 82 Vt 123. 

60 C.J. p 753 note 5. 

44. Pa.—NefC V. Miller, 8 Pa. 347. 
Marshaling assets by subrogation of 

one creditor to rights of other cred¬ 
itor havlng two funds see Marshal¬ 
ing Assets and Securities § 21. 

46. Tex.—Darrow v. Summerhill, 58 
S.W. 158, 24 Tex.Civ.App. 208. 

46i Pa.—Lflt Bros., to Use of Kaplan, 
v. Goodman, 18 A.2d 519, 144 Pa. 
Super. 43. 

47. Pa.—^Llt Bros., to Use of Kaplan, 
v. Goodman, supra. 

48. Kan.—Blitz v. Metzger, 241 P. 
259, 119 Kan. 760, rehearlng denied 
245 P. 161,120 Kan. 555. 

60 C.J. p 754 note 8. 

49- N.T.—^Havens v. Willis, 8 N.E. 

313, 100 N.Y. 482. 

60 C.J. p 754 note 9. 
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Rights acquired under or arising out of contract 
secured. A surety, bound for the performance of a 
contract, who has been compelled to make good the 
defaults of his principal, will in general be subro- 
gated to ali rights which the creditor has under the 
terms of the contractio or has acquired by virtue 
thereof.il 

b. Debt Itself and Evidences and Incidents 
Thereof 

The rule wldely accepted In America Is that the 
surety’s payment of the debt is regarded in equity as a 
purchase by the surety, and operates as an equitable as- 
slgnment to him of the debt and aii its evidences and 
incidents, so that he may enforce it to the extent nec- 
essary to obtain reimbursement from the principal and 
contribution from a cosurety. 

It is the widely accepted American rule that, no 
matter what the effect of payment at law, it is, in 
equity, by virtue of the doctrine of subrogation, to 
be regarded as a purchase by the surety, and op- 


§ 64 

erating as an equitable assignment to him of the 
debt and all its evidences and incidents, so that he 
may enforce it to the extent necessary to obtain 
reimbursement from the principal,i^ or contribution 
from a cosurety,® o although the English rule, re- 
fusing subrogation to the debt and dependent rights 
extinguished at law by payment, has apparently 
been followed in some jurisdictions, in this coim- 
try,®4 and has created difficulties in a number of 
American States.®® 

c. Collateral Securities Generally 

A surety will be subrogated to any collateral se- 
curity which has been given the creditor by the princi¬ 
pal or a cosurety to secure payment of the debt for 
which the surety is bound. 

A surety will, in general, be subrogated to any 
collateral security which has been given the creditor 
by the principal,®® or which has been given the 


50. Mich.—^Myres v. Taple, 27 N.W. 
536. 60 Mich. 339. 

Minn.—Torp v. Gulseth, 33 N.W. 650, 
37 Mlnn. 135. 

51. Mich.—^Fraser v. Fleming, 167 N. 
W. 269, 190 Mich. 238, 

60 C.J. p 759 note 38. 

52. Cal.—Sanders v. Magill, 70 P.2d 
159, 9 Cal.2d 145. 

Mo.—In re Phillips' Estate, 2ill S.W. 
2d 728. 867 Mo. 947—Phelps v. 
Scott, 30 S.W.2d 71, 326 Mo. 711, 71 
A.L.R. 290. 

Tenn.—Corpus Juris clted in Hunt v. 
Hoppe, 124 S.W.2d 306, 308, 22 
Tenn.App. 540. 

Va.—-^tna Casualty & Surety Co. v. 

Whaley. 3 S.E.2d 395, 173 Va, 11. 

60 C.J. p 766 note 17. 

Assignment by creditor see supra § 
50. 

As to bili or note pald by guarantor 
or surety see infra § 69 c. 

Payment as discharging debt gener- 
ally see Payment § 38. 

Payment by surety as causlng as¬ 
signment by operation of law gen- 
erally see supra § 50. 

Recovery of Interest and attorney's 
fees where surety is sulng principal 
on Instrument to which he has 
been subrogated see supra § 52. 

Belatlon somewhat analogous to a 
oonstruotive trust arlses in favor of 
the guarantor or surety paying debt 
of principal, under doctrine of subro¬ 
gation.—^Leiter v. Carpenter, 22 A.2d 
393, 28 Del.Ch. 85. 

Xintingulshment of deht as glvlng 
rise to subrogation rlght 
Surety's rlght of subrogation is 
not lost because debt of principal is 


extingruished by surety's payment, but 
it is because of such extinguishment 
that rlght of subrogation arises.— 
Commonwealth ex rei. Schnader v. 
National Sur. Co.. 37 A.2d 753, 349 Pa, 
699. 

Subrogation to rights at time of pay. 
ment 

The surety is subrogated to all 
rights and remedies which were pos- 
se.ssed by the creditor at the time of 
payment rather than to such as re- 
main thereafter.—Sublett v. McKin- 
ney, 19 Tex. 438—60 C.J. p 767 note 
19. 

Judgment 

(1) Surety paying judgment may 
seek subrogation in equity. 

Cal.—Corpus Juris quoted in Tomp- 
kins V. Powers, 289 P. 686, 687. 
106 CaLApp. 464. 

Idaho.—^Agren v. Staker, 267 P. 460, 
46 Idaho 36. 

Pa.—Grant v. Grant, Com.Pl., 20 Erie 
Co. 244—General State Authority to 
Use of V. Anthony, Com.Pl., 19 Leh. 
L..J. 116. 

S.D.—In re Pet€rsen’s Bstate, 296 
N.W. 494, 67 S.D. 640. 

60 C.J. p 755 note il7—34 C.J. p 690 
note 71. 

(2) Even though judgment is satis- 
fled of record, surety paying it will 
be subrogated.—City Nat. Bank of 
Wlchlta Palis, Tex., now for Use of 
Newhams v. Atkinson, 176 A. 607, 
316 Pa. 526. 

53- Mlnn.—^Pelton v. Blssel, 25 Mlnn. 
16. 

60 C.J. p 767 note 18. 

54- N.C.—Stewart v. Parker, 86 S. 
E.2d 616. 225 N.C. 651—Saieed v. 


Abeyounis, 9 S.E.2d 399, 217 N.C. 
644. 

60 C.J. p 754 notes 10-15. 

65. Tex.—^Fox v. Kroeger, 35 S.W.2d 
679, 119 Tex. 511. 

60 C.J. p 755 note 16. 

66. U.S.—Allen v. See, C.A.Colo., 196 

F.2d 608—^Prudence Reallzatlon 

Corp. V. Prudence-Bonds Corp., C. 
A.N.Y., il89 P.2d 931. 

Cal.—Sanders v. Magill, 70 P.2d 169, 
9 Cal.2d 146—Johnson v. Mortgage 
Guarantee Co., 4 P.2d 208, 117 Cal. 
App. 416. 

Colo.—Cobbey v. Peterson, 3 P.2d 298, 
89 Colo. 350. 

Conn.—Spitz v. Century Indemnity 
Co., 28 A.2d 874, 129 Conn. 396. 

111. —^Holyoke v. Continental 111. Nat. 
Bank & Trust Co., 104 N.E.2d 838, 
346 I11.APP. 284. 

Neb.—^Larson v. Bumann, 252 N.W. 
614, 126 Neb. 85. 

N.J.—Steneck Trust Co. v. Steneck 
Club, 169 A. 341, 12 N.J.Misc. 30. 

Ohio.—City of Toledo v. Pidelity & 
Deposit Co. of Maryland, 187 N.B. 
790, 46 Ohio App. 97. 

Pa.—^Read v. Pennsylvania Co. for 
Insurance on Lives and Granting 
Annuities, 12 A.2d 925, 338 Pa. 389 
—Plummer v. Wilson, 185 A. 311, 
322 Pa. 118—^Double Dollar Bulld- 
ing & Loan Ass*n v. Kushin, 169 A. 
39, 806 Pa. 121—Grant v. Grant, 
Com.Pl.. 20 Erie Co. 244. 

60 C.J. p 757 note 21—14a C.J. p 697 
notes 42, 43. 

As against whom surety may be sub" 
rogated to and enforce securities of 
creditor generally see infra S 65. 

Collateral security in form of subse- 
quent or independent surety see in¬ 
fra S 56. 
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creditor by a cosurety,57 to secure payment of the 
debt for which the surety is bound. 

Vendor^ liens, A surety for the purchase price 
of land will be subrogated to an express vendor^s 
lien reserved in the deed to the vendee,58 or to a 
vendor*s lien existing because of the retention of 
legal title until the entire contract price has been 
paid.58 While there are a number of cases which 
might seem to suggest that a surety will be subro- 
gated even to an implied vendor’s Hen given to a 
vendor who has parted with legal title,it has been 
held that, since the taking of a surety for the pur¬ 
chase money operates as a waiver or extinguishment 
of such a lien in favor of the vendor, the surety 
cannot thereafter acquire such a lien by way of 
subrogation;®! and in some of the jurisdictions 
which once followed the rule that payment by a 
surety is an extinguishment so that he cannot be 
subrogated to the debt itself, or incidents depend- 
ing thereon, as discussed supra subdivison b of 
this section, it seems to have been held that an im¬ 
plied vendor’s or grantor’s lien is an incident ex- 
tinguished by payment, to which a surety is not 
entitled to be subrogated.®^ 

CoUateral given by third per sons. It has been 


said that a surety will not be subrogated to col- 
lateral security or indemnity which has been fur- 
nished the creditor by a third person or stranger,®® 
but a surety will be subrogated to the creditores 
rights against means of payment provided by a third 
person,®^ and a surety will be subrogated to se¬ 
curity given by a third person to the principal to 
secure performance of the former’s promise to the 
Principal to assume and pay the debt for which 
the surety is bound,®® or to securities given by a 
purchaser to the creditor to secure payment for 
purchased property previously belonging to the prin¬ 
cipal, but sold by the creditor on execution, under a 
judgment obtained against the principal for the debt 
on which the surety is bound.®® 

du Bights and Bemedies Given by Law or Ob¬ 
tained by Legal Froceedings 

(1) In general 

(2) Priorities and special privileges and 

remedies 

(1) In General 

A surety will be subrogated to all legal rights and 
remedies available to the creditor to obtain payment of 
the debt, and to any rights which the creditor has ac- 


Neceaslty that debt be fully satisfled 
before surety is entitled to securi¬ 
ties see supra § 48 a (3). 

Securities for other debts see supra § 

62. 

Wrongful dlscharge or release of 
securities by creditor see supra § 
49. 

Ghattel xnortsrage 

(1) In General. 

Ark.—^Holt v. Gregory, 244 S.W.2d 
951, 219 Ark. 798. 

Tenn.—^Davls v. Amett, 177 S.W.2d 
29, 27 Tenn.App. 1, 

60 C.J. p 767 note 21 [b]. 

(2) Fact that mortgage was mark- 
ed "pald’* and that record of mort- 
g&ge was marked “satisfled” did not 
aifect surety’s rlght of subrogration 
against primary debtor.—^Bradley v. 
Bentley. 163 So. 351, 231 Ala. 28. 

<3> Fact that value of mules and 
wagon mortgaged by tenant exceeded 
value of landlord’s share of cotton 
crop which was applied by bank to- 
ward payment of mortgage Indebted- 
ness did not prevent landlord, as ten- 
ant*s surety, from recovering mules 
and wagon in detinue actlon against 
tenant, under rlght of subrogation. 
—Bradley v. Bentley, supra. 

Seooxd satlsfaotlon. of xuoxtgage 
Where complainanfs Intestate as 
surety on note secured by real estate 


mortgage pald the indebtedness and 
was subrogated to rights and reme¬ 
dies of mortgagee, record satlsfactlon 
of mortgage made by one acting un¬ 
der Power of attorney from mortga¬ 
gee could not defeat rights of com- 
plalnant.—McGlaughn v. Pearman, 18 
So.2d 80, 245 Ala. 524. 

Bebt merged with Judgment 
The merging of indebtedness evi- 
denced by mortgage notes with judg¬ 
ment on mortgage debt did not 
change nature of indebtedness, but 
mortgage continued to secure mort¬ 
gage debt and remained as security 
for one in posltion of surety who was 
compelled to pay the debt.—^Priess v, 
Buchsbaum, 76 N.E.2d 195, 332 111. 
App. 565. 

Begal and egultable title to ooUat- 
eral security vested in surety on 
surety’s payment of debt.—^Mc- 
Glaughn v. Pearman, 18 So.2d 80, 
245 Ala. 524. 

67. Ala.—^Fawcetts ▼. Kimmey, 83 
Ala. 261. 

Mass.—^North Ave. Sav. Bank v. 
Hayes, 74 N.E. 811, 188 Mass. 135. 

58. U.S.—0’Neal v. Stuart, G.C.A. 
Tenn., 281 F. 715. 

60 C.J. p 758 note 24. 

59. Mo.—^Fulkerson v. Brownlee, 69 
Mo. 371. 

60 CJ*. p 768 note 25. 
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60. Ind.—^Ballew v. Roler, 24 N.E. 
976, 124 Ind. 567, 9 L..R.A. 48.1. 

60 C.J. p 758 note 26. 

61. N. J.—^Knickerbocker Trust Co. v. 
Carteret Steel Co., 82 A. 146, 79 
N.J.Ea. 601. 

60 C.J. p 768 note 28. 

Subrogation as to rights which have 
been released or extinguished gen- 
erally see supra § 62. 

Waiver of vendor’s lien by taking 
of note or bond with surety see the 
C.J.S. title Vendor and Purchaser 
§ 411, also 66 C.J. p 1267 note 49 
et seu. 

62. Ala—McNeill v. McNeill, 36 Ala 
109, 76 Am.D. 320. 

60 C.J. p 758 note 30. 

63. S.D.—^Western Surety Co. v. 
Walter, 182 N.W. 635, 44 S.D. 112, 
24 A.L.R. 1519. 

60 C.J. p 759 note 32. 

Subrogation to creditor's rights 
against third persons generally see 
infra subdivlsion e of thls section. 

64. N.C.—Walker v. Crowder, 37 N. 
C. 478. 

65. La—Scott v. Featherston, 6 La 
Ana 306. 

68. N.Y.—Ottman v. Moak, 8 Sandf. 
Ch. 431. 
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quired by the pursult of such remedies, as well as to 
statutory and common-law liens which exist In favor 
of the creditor to secure payment of the debt. 

A surety will, in general, be subrogated to ali 
legal rights and remedies available to the creditor, 
to obtain payment of the debt,®*^ and to any rights 
which the creditor has acquired by the pursuit of 
such remedies.®® Thus, where a surety pays a 
judgment rendered against the principal and surety, 
the surety is entitled to proceed in the name of the 
original judgment plaintiff to enforce collection 
of the judgment in any way in which such plaintiff 
could have proceeded.®® 

Liens, Sureties will generally be subrogated to 
any statutory*^® or common-law^i lien which exists 
in favor of the creditor to secure payment of the 
debt. 
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(2) Priorities and Spedal Privfleges and 
Remedies 

Generaily a surety who has pald the debt will be 
subrogated to any right of priority, speclal privi lege, 
or remedy which the law accords to the debt, or in con- 
nection with Its enforcement because of the character 
of the debt or the character or status of the creditor. 

The generally accepted rule seems to be that a 
surety who has paid the debt will be subrogated to 
such right of priority, special privilege, or remedy 
where the law accords a right of priority to the 
debt,72 or some particular remedy or privilege in 
connection with its enforcement,*^® because of the 
character of the debt'^^ or the character or status 
of the creditor,*^® even as against a cosurety or 
his estate.7® Thus, a surety for a debt owing to a 
state^^ or the. United States*^® will usually be sub- 


67. U.S.—^American Surety Co. of 
New York v. Bethlehem Nat. Bank 
of Bethlehem, Pa., Pa., 62 S.Ct. 226, 
814 U.S. 814, 86 L.Ed. 241, 188 A.L. 
B. 509—Corpus Juris cltsd lu U. S. 
V. Roanoke Motor Co., D.C.Va., 8 F. 
Supp. 228, 230. 

60 O.J. p 759 note 40. 

Right of actlon on debt Itself see su¬ 
pra subdivislon b of this section. 
Speciflc legal rights and remedies to 
which particular classes of sureties 
are subrogated see infra fi§ 69-61. 
Subrogatlon to creditor’s right to 
prove clalm against bankrupt es- 
tate of Principal see Bankruptcy § 
397. 

Surety barred from provlng clalm as 
preferred creditor where creditor 
has received preference see Bank¬ 
ruptcy § 388 b. 

68. Ala.—^Watklns v. Maryland Cas- 
ualty Co., 33 So.2d 346. 250 Ala. 84. 

60 C.J. p 769 note 41. 

Szecutlons 

(1) A surety who pays an execu- 
tlon may be subrogated to rights of 
-creditor provided it Is made to appear 
that the executlon is Intended to be 
used for his benefit.—Clemens v. 
Prout, 8 Stew. & P., Ala., 345—60 C. 
J. p 759 note 41 [c]. 

(2) A surety who has paid only a 
part of the amount due cannot invoke 
the doctrlne of subrogatlon to con- 
trol the executlon so as to reimburse 
hlmself.—Cherry v. Slngleton, 66 Ga, 
206. 

69. Ala.—^Watkins v. Maryland Casu- 
alty Co., 33 So.2d 346, 250 Ala. 84. 

60 C.J. p 769 note 41. 

70. Minn.—^Benson v. Saffert-Gugls- 
berg Coment Const. Co., 201 N.W. 
424, 161 Mlnn. 269. 

60 C.J. p 760 note 43. 


Collateral securltles generally see su¬ 
pra subdivislon c of thls section. 

Tax collector's sureties subrogated to 
statutory lien see infra § 60 a. 

Vendor’s lien see supra subdivislon c 
of thls section. 

71. Ky.—^Barker v. Illinois Surety 
Co., 184 S.W. 377. 169 Ky. 441. 

60 C.J. p 760 note 44. 

72. U.S.—In re Charles Nelson Co.. 
D.C.Cal., 29 P.Supp. 56—T. H. Mas- 
tln & Co. V. Pickering Lumber Co., 
D.C.Cal., 2 F.Supp. 605. 

Ark,—Corpus Juris quoted in Arkan- 
sas Power & Light Co. v. Fidel- 
ity & Casualty Co. of New York, 
121 S.W.2d 890, 892, 197 Ark. .187. 

N.Y.—In re Harris’ Es tate, 293 N.Y. 
S. 250, 161 Misc. 793. 

Or.—In re LlQtuidation of Bank of 
Woodburn, 42 P.2d 740, 149 Or. 649. 

60 C.J. p 761 note 48. 

73. U.S.—^American Surety Co. of 
New York v. Bethlehem Nat. Bank 
of Bethlehem, Pa., Pa., 62 S.Ct. 226, 
314 U.S. 314, 86 Ii.Ed. 241, 138 A.L. 
R. 509—Salmon v. State of Alaba- 
ma for Use and Benefit of U. S. Fi- 
dellty & Guaranty Co., C.C.A.Ala., 
81 F.2d 845. 

Ohio.—Fldellty & Casualty Co. of 
New York v. Nlles Bank Co., Com. 
Pl., 70 N.E.2d 229, afflrmed 71 N.E. 
2d 742, 79 Ohlo App. 15. 

60 C.J. p 761 note 49. 

74. U.S.—Salmon v. State of Ala- 
bama for Use and Benefit of U. S. 
Fldellty & Guaranty Co.. C.C.A. 
Ala., 81 F.2d 845. 

Fla.—Cuesta, Rey & Co. V. Newson, 
.136 So. 661, 102 Fla. 853. 

Pa.—Feli V. Johnston, 36 A.2d 227, 
164 Pa.Super. 470. 

60 C.J. p 760 note 46. 

75. U.S.—Salmon v. State of Ala- 
bama for Use and Benefit of U. S. 


Fldellty & Guaranty Co., C.C.A.Ala., 
81 F.2d 845. 

Or.—In re Llauidatlon of Bank of 
Woodburn, 42 P.2d 740, 149 Or. 649. 

60 C.J. p 761 note 47. 

Sureties for depositories of public 
funds as entitled to prior payment 
by subrogatlon see infra § 59 a. 

76. Ark.— Corpus Juris quoted in 
Arkansas Power & Light Co. v. Pi- 
delity & Casualty Co. of New York, 
121 S.W.2d 890, 892, 197 Ark. 187. 

60 C.J. p 762 note 50. 

77. U.S.—Salmon v. State of Ala- 
bama for Use and Benefit of U. S. 
Fldellty & Guaranty Co., C.C.A. 
Ala., 81 P.2d 845. 

Ark.— Corpus JUris guoted lu Arkan¬ 
sas Power & Light Co. v. Fldellty 
& Casualty Co. of New York, 121 
S.W.2d 890, 892, 197 Ark. 187. 

Fla.—Cuesta, Rey & Co. v. Newson, 
136 So. 551, 102 Fla. 863. 

111.—People ex rei. Nelson v. Phillip 
State Bank & Trust Co., 30 N.B.2d 
771, 307 Ill-App. 464. 

Ky.—Owens v. Maryland Casualty 
Co., 141 S.W.2d 867, 283 Ky. 462. 

N.Y.—^New Amsterdam Casualty Co. 
V. McMahon, 93 N.Y.S.2d 32. 196 
Misc. 746—In re Harris' Estate, 
293 N.Y.S. 250, 161 Misc. 793. 

W.Va.—State ex rei. Doddridge Coun- 
ty Court V. Doddridge County Bank, 
182 S.E. 884, 116 W.Va. 683. 

60 C.J. p 762 note 61. 

78. U.S.—Barnett v. American Sure¬ 
ty Co. of New York. C.C.A.Okl., 77 
P.2d 225—Standard Accident Ins. 
Co. V. U. S., Ct.Cl., 97 P.Supp. 829 
—American Tobacco Co. v. South 
Carolina Nat. Bank, D.C.S.C., 16 \P. 
Supp. 215— Corpus Juris dted in 
U. S. V. Roanoke Motor Co., D.C. 
Va., 8 P.Supp. 228, 230—^American 
Surety Co. of New York v. Carbon 
Tlmber Co., C.C.A.Wyo., 263 P. 296. 
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rogated to the sovereign right to have prior pay- 
ment from the estate o£ the principal. However, a 
surety^s right of subrogation to the priority of the 
United States cannot operate contrary to the inter- 
ests of the United States,^9 and there are a number 
of cases establishing the view that a state’s preroga- 
tive right of preference or priority is not a right 
which will pass to a surety by way of subroga- 
tion.80 Furthermore, a claim of priority may be 
untenable under the controlling statutes,^! and such 
a claim will not be allowed where it would be in- 
equitable to allow it.^^ Under a statute providing 
that, when the principal in any bond given to the 
United States is insolvent and the surety pays the 
money due on the bond, he shall have such priority 
as is given to the United States, the right of the 
surety thereunder exists only where the facts fall 
strictly within the provisions of the statute.^^ Ap- 


parently a surety subrogated to a priority can claim 
priority only with respect to the amount actually 
paid and not for interest accruing after the pay- 
ment.^^ 

e. Eights and Remedies against Third Persons 

A surety may become subrogated to the rights and 
remedies of the creditor against a third person If the 
right of the surety is superior to the equities of the one 
against whom the right is sought to be enforced. 

A surety may become subrogated to the civiP^ 
rights and remedies of the creditor against a third 
person,S6 such as a third person, who as to the 
principal is primarily liable for the debt or default 
which the surety has been compelled to satisfyj^*^ 
or who, although not liable to the principal, should 
equitably be regarded as primarily liable as to the 
surety but, with respect to the latter, subrogation 


Fla.—Cuesta, Rey & Co. v. Newson, 
136 So. 551, 102 Fla. 853. 

Neb.—State v. Thurston State Bank, 
237 N.W. 293, 121 Neb. 407. 

Or.—^In re Llquidation of Bank of 
Woodburn, 42 P.2d 740, il49 Or. 649. 
Pa.—In re Harr, 179 A. 725, 319 Pa. 
193. 

60 C.J. p 762 note 52. 

79. U.S.—Standard Accident Ins. Co. 
V. U. S., CtCl., 97 F.Supp. 829. 

80. Colo.—U. S. Fidelity & Guar- 
anty Co. v. McFerson, 241 P. 728, 
78 Colo. 338. 

60 C.J. p 763 note 54. 

81. Ala.—^Montgomery v. Wads- 

worth, 148 So. 419, 226 Ala. 667. 

Idaho.—Commercial Casualty Ins. Co. 
V. Boise City Nat, Bank, 98 P.2d 
637, 61 Idaho 124. 

Neb.—State ex rei. Sorenson v. South 
Omaha State Bank, 260 N.W. 278, 
128 Neb. 733. 

Surety paying* trustees lu bauk- 
ruptcy amount of their deposit In in¬ 
solvent bank was held not entitled to 
preference over other creditors.— 
Hartford Accident & Indemnity Co. v. 
Green, 134 So. 487, 223 Ala. 96. 

82. 111.—^People ex rei. Nelson v. 
Phillip State Bank & Trust Co., 30 
N.E.2d 771, 307 Ill.App. 464. 

Pa.—In re Gordon, 5 A.2d 554, 334 
Pa, 317. 

83. Ohio.—^American Surety Co. v. 
Akron Sav, Bank Co., 27 Ohio Clr. 
Ct. 586. 

65 C.J. p 1370 note 63. 

84. N.T.—^People v. Metropolitan 
Surety Co., 161 N.T.S. 6.16, 176 App. 
Div. 43—^U. S. Fidelity & Guaranty 
Co. V. Carnegie Trust Co., 146 N.Y. 
S. 804, 161 App.Dlv. 429, afflrmed 
107 N.E. 1087. 213 N.Y. 629. 


85. N.Y.—^American Surety Co. of 
New York v. Town of Islip, 48 N.Y. 
S.2d 749. 268 App.Div. 92. 

Crlmlnal prosecutlou 

(1) Fine collected from co-conspir- 
ator with town supervisor fraudu- 
lently to obtain highway money was 
imposed as punishment for crime, 
and town’s right thereto under stat¬ 
ute was entirely independent of any 
civll right or remedy against con- 
spirators, so that surety on supervis- 
or’s bond, by payment of loss sus- 
tained by town, did not become enti¬ 
tled to proceeds of fine paid over to 
town.—^American Surety Co. of New 
York V. Town of Islip, supra. 

(2) Criminal prosecution and pay¬ 
ment of fine did not affect civil liabil- 
ity of supervisor and co-conspirator 
as joint tort-feasors to compensate 
town for loss, or impair civll right 
or remedy of either the town or sure¬ 
ty on supervisor*s bond.—^American 
Surety Co. of New York v. Town of 
Islip, supra, 

86. U.S.—^U. S. Fidelity & Guaranty 
Co, V. First Nat. Bank in Dallas, 
C.ATex., 172 P.2d 268—^American 
Surety Co. v. Bank of California, C. 
C.A.Or., 133 F.2d 160, 

Mlnn.—^National Surety Co. v. Web¬ 
ster Lumber Co., 244 N.W. 290, 187 
Minn. 50. 

Miss.—^U. S. Fidelity & Guaranty Co. 
V. State, for Use of Merchants 
Bank & Trust Co., 188 So. 911, 186 
Miss. 1. 

Ohio.—Maryland Casualty Co. v. 
Gough, 65 N.E.2d 858, 146 Ohio St. 
305. 

60 C,J. p 763 note 58 [b]. 

Against whom surety may be subro¬ 
gated to rights of creditor in prop- 
erty of principal generally see in¬ 
fra I 55. 


Collateral securitles furnished by 
third persons see supra subdlvlslon 
c of thls section. 

Subrogation of Judiclal sureties to 
creditor’s rights against third per¬ 
sons see infra § 61. 

Subrogation of surety of surety or In- 
demnitor against original principal 
or one Indemnified see infra § 59 b. 
Subrogation of sureties for sheriff to: 
Beneflciary*s right of action on 
note given sherllf by purchasers 
of property at judicial sale see 
infra § 60 a. 

Creditor’s rights against judgment 
debtor whose debt sureties have 
satisfled because of wrong of 
Principal see infra § 60 a. 
Owner’s right of action against 
judgment creditor to whom prop¬ 
erty wrongfully seized is deliv- 
ered by sherlfC see infra § 60 a. 

87. Tex.—Corpus Juris cited iu Fi¬ 
delity & Deposit Co. of Maryland 
V. Farmers & Merchants Nat. Bank 
of Nocona, Clv.App., 121 S.W.2d 
503, 506, error dlsmissed. 

60 C.J. p 763 note 57. 

Bnforcement of stockholders’ liabll- 
ity 

Guarantors on bank’s bond to In- 
demnify another bank taking over 
first bank’s assets were entitled to 
be subrogated to rights of transferee 
bank for payments under guaranty, 
including the right to enforce the 
stockholders’ liability for the satis- 
faction of the debt.—Scott v. Norton 
Hardware Co., C.C.AVa., 54 P.2d 
1047. 

88. U.S.—^Martin v. Federal Surety 
Co., C.C.A.Minn., 58 P.2d 79. 

Mlnn.—^National Surety Co. v. Web¬ 
ster Lumber Co., 244 N.W. 290, 187 
Minn. 60. 

60 C.J. p 763 note 58. 
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will be denied if the equities of the tliird person are 
equal or superior to those of the surety.^^ 

When it is sought to enforce the right of sub- 
rogation, something more must be shown than that 
defendant could have been compelled by the original 
creditor to pay the debt,^® and the right of a surety 
to recover from a third person does not stand on the 
same footing as the right to recover from the prin- 
cipal.^^ The right to recover from a third person 
is conditional on whether or not the right of the 
one seeking subrogation is superior to the equities 
of those against whom the right is sought to be en- 
forced, in contrast to the right to recover from the 
Principal, which is absolute.®^ A surety will not be 
subrogated to the primary and payee-creditor’s right 
of action against a third person, who, as to the 
surety, is also a creditor, so that the surety would 
have been liable to such third person had the latter 
been compelled to pay.^^ 


§ 54 

Joint debtor of principcL' A surety for one joint 
debtor, on being compelled to pay the entire debt, 
will be subrogated to the creditores rights against 
the other debtors.®^ 

Persons who have assumed and agreed to pay 
debt Where a third person has agreed to assume 
and pay the debt, a surety for the original debtor, 
on being compelled to pay the debt, will be subro¬ 
gated to the creditores rights against the third person 
who has assumed and agreed to pay;^5 sureties 
for the one who has assumed the debt will not be 
subrogated to the creditores rights against the one 
whose debt their principal has agreed to pay.®® 

Wrongdoers and tort-feasors in general, A surety 
is entitled to be subrogated to the rights of the 
original creditor against a third person whose 
wrongful dealings with the principal were the cause 
of the default.®*^ There must have been either par- 


89. U.S.—U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank in DaJlas, 
C.A.Tex., 172 P.2d 258—American 
Surety Co. of New Tork v. First 
Nat. Bank, C.C.A.Pa.. 96 F.2d 813. 
Tex.—^Fenner v. American Surety Co. 
of New York, Civ.App., 97 S.W.2d 
741, afflrmed American Surety Co. 
of New York v, Fenner, 125 S.W.2d 
268, 133 Tex. 37—American Surety 
Co. of New York v. Bache, Civ. 
App., 82 S.W.2d 181, error refused. 
.60 C.J. p 763 note 59. 

;STipeTlor equities of tklrd person 

(1) The surety on federal agenfs 
fidelity bond was not entitled, under 
-doctrine of subrogation, to recover 
.amount of check, drawn on United 
States treasury and Indorsed in 
-payee’s name and cashed by such 
agent, from subsequent Innocent In- 
dorsers receiving no benefit from 
transaction.—National Surety Corp. 
V. Edwards House Co., 4 So.2d 840, 
191 Miss. 884, 137 A.L.H. 697. ' 

(2) Where county treasurer was 
prlmarily liable to county for defaJ- 
cation of deputy treasurer and plain- 
tifC surety company, as surety on 
treasurer’s bond, pald county that 
portion of shortage not pald by treas¬ 
urer from proceeds of surety bond on 
deputy. and treasurer repaid plaintifC 
part of such amount and gave plain- 
tiff a note for balance secured by 
mortgage on property valued in ex- 
cess of amount due plaintifC, but 
plaintiff made no attempt to enforce 
collection of notes, plaintift was not 
entitled to be subrogated to rights 
of county, if any, to recover from 
Public accountant whose alleged neg- 
ligence was responslble for the loss, 

. it being inequltable to require the 


latter person to pay the balance.— 
Fidelity & Deposit Co. of Maryland 
V. Atherton, 144 P.2d 167, 47 N.M. 
443. 

90. Miss.—National Surety Corp. v. 
Edwards House Co., 4 So.2d 340, 
191 Miss. 884, 137 A.I<.H. 697. 

91. U.S.—U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank in Dallas, 
C.A.Tex., 172 F.2d 268. 

Miss.—^National Surety Corp. v. Ed¬ 
wards House Co., 4 So.2d 340, 191 
Miss. 884, 137 A.L.R. 697. 

92. U.S.—U. S. Fidelity & Guaranty 
Co. V. First Nat. Bank in Dallas, 
C.A.Tex., 172 P.2d 268—^American 
Surety Co. v. Bank of Callfomia, 
C.C.A.Or., 133 F.2d 160. 

Miss.—^National Surety Corp, v. Ed¬ 
wards House Co., 4 So.2d 340, 191 
Miss. 884, 137 A.L..R. 697. 

93- Mlnn.—Southern Surety Co. v. 
Tessum, 228 N.W. 826, 178 Minn. 
495, 66 A.D.R. 1136. 

60 C.J. p 764 note 60. 

94. Tex.—Taul v. Epperson, 38 Tex. 
492. 

60 C.J. p 764 note 61. 

Subrogation to principales right to 
enforce contribution see infra § 67. 

95. Wash.—Corpus Juris clted in U. 
S. Fidelity & Guaranty Co. v. 
Western Seafood Co., 67 P.2d 892, 
893, 190 Wash. 200. 

60 C.J. p 764 note 63. 

Subrogation to rights of principal 
see infra 5 57. 

ITote given to pay for aaother’s de- 
faloations 

Where father gave note to hotel to 
pay, for sums allegedly embezzled by 
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son, surety on fidelity bond held by 
hotel, on payment to hotel of entire 
amount embezzled, was subrogated 
to hoteVs rights and entitled to as- 
signment of note.—Great American 
Indemnity Co. v. Berryessa, Utah, 
248 P.2d 367. 

Oontraotual reZatlons 

(1) Before debtores surety can be 
subrogated to creditor’s rights to 
recover debt, which surety was re- 
quired to pay, from third person who 
has agreed to pay debt, such third 
person must have agreed with debtor 
or creditor to pay debt by contract on 
sufficient consideration.—U. S. Fidel¬ 
ity & Guaranty Co. v. Western Sea¬ 
food Co., 67 P.2d 892, 190 Wash. 200. 

(2) Surety which was requlred to 
pay state salmon catch tax Imposed 
on packing company which had been 
operating fish cannery under lease 
was not subrogated to state’s rights 
so as to be able to maintaln action 
to recover payment made from sub¬ 
sequent lessee which had agreed with 
owners of cannery to pay balance of 
tax due, since, as far as contractual 
relatlons with state or packing com¬ 
pany were concerned, owners and 
subsequent lessee were entire stran- 
gers.—U. S. Fidelity & Guaranty Co. 
V. Western Seafood Co., supra. 

96. La—^Davis v. Carroll, 20 La 
Ann. 199. 

97. U.S.—^Hodgins v. National Sure¬ 
ty Corp., D.C.Wis., 41 P.Supp. 881. 

Cal.—Indemnity Ins. Co. of North 
America v. Sampson, 104 P.2d 374, 
40 Cal.App.2d 119. 

Ohio.—^Maryland Casualty Co. v. 
Gough, 65 N.E.2d 858, 146 Ohio St 
305. 
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ticipation in the original wrongful act or negligence 
on the part of the third party sought to be 
charged,®* but it is not necessary that such negli- 
gence be culpable or gross.®® Subrogation on be- 
half of a surety is never applied against an innocent 
person wronged by the principars fraud.^ 

Where a sheriff has become liable to the creditor 
because of his failure to perform his legal duties 
in making the debt out of the property of the Prin¬ 
cipal, a surety who thereafter pays the debt will be 
subrogated to the creditores right of action against 
the sheriff^ and the sureties on his ofHcial bond.^ 
A surety for one of two joint tort-feasors will be 
subrogated to the creditores rights against the other, 
to the extent of one half the debt, where the situa- 
tion is such that there is a right of contribution as 


between the tort-feasors.'* There are also cases to 
the effect that a surety for one tort-feasor may be 
subrogated to the creditores rights against the other, 
even though the principal has no right of contribu¬ 
tion against the other tort-feasor,® but as to this 
there is some authority to the contrary.® 

Persons receiving trusi property or participating 
in breach of trust, When a surety for a fiduciary, 
or person occupying a representative or official posi- 
tion, has made good a default of the principal result- 
ing from a misapplication or misappropriation of 
trust assets, the surety will be subrogated to the 
rights of the beneficiary or obligee against a third 
person who has received the trust property with 
notice or without value,*^ or who, with knowledge, 
has participated in the breach of trust by assisting 


N.T.—^American Surety Co. of New 
York V. Town of Islip, 48 N.Y.S.2d 
749, 268 App.Div. 92. 

Tex.—^Penner v. American Surety 
Co. of New York, Clv.App., 156 S. 
W.2d 279, error refused. 

Wis.—^Martineau v. Mehlberg, 267 
N.W. 9. 221 Wls. 347. 

Wrong compelUn^ 8tixety’s paymeiLt 
A surety is generally subrogated 
to the rights of the creditor against 
third parties whose wrongs have 
compelled surety to make payment.— 
American Surety Co. of New York 
V. Town of Islip» 48 N.Y.S.2d 749, 
268 App.Div. 92. 

98. U.S.—^American Surety Co. v. 
Bank of Califomia» C.C.A.Or., 133 
P.2d 160—Martin v. FederaJ Sure¬ 
ty Co., C.C.A.Mlnn„ 58 F.2d 79. 

Fldelity hond 

(1) The doctrlne of subrogation 
does not apply in favor of a surety 
company on a fldellty bond against 
persons who did not participate in 
the wrongful act of the wrongdoer. 
TJ.S.—American Surety Co. of New 

York V. Lewis State Bank, C.C.A. 
Fla., 58 F.2d 559. 

Cal.—^Meyers v. Bank of America 
Nat. Trust & Savings Ass*n, 77 
P.2d 1084, 11 Cal.2d 92—J. G. Bos- 
well Co. V. W. D. Felder & Co., 230 
P.2d 386, 103 Cal.App.2d 767— 

Jones V. Bank of America Nat. 
Trust & Savings Ass'n, 121 P.2d 94, 
49 Cal.App.2d 115. 

(2) A brokers’ surety which paid 
brokers* customers for loss sustained 
when brokers’ office manager cashed 
checks payable to customers by forg- 
ing their slgnatures could not, under 
doctrlne of subrogation, recover from 
coUectlng bank which cashed the 
checks the loss sustained, slnce nei- 
ther such bank nor the surety was a 
wrongdoer, and eQuity would not 


f compel the bank, admittedly an In¬ 
nocent party, to bear the loss.—Jones 

V. Bank of America Nat. Trust & 

Savings Ass’n, supra 

99- U.S.—^Martin v. Federal Surety 
Co., C.C.A.Mlnn., 58 P.2d 79. 

1- U.S.—^U. S. Fidelity & Guaranty 
Co. V. First Nat Bank in Dallas, 
C.A.Tex., 172 F.2d 258—American 
Surety Co. of New York v. Lewis 
State Bank, C.C.A.Fla, 58 P.2d 669. 

Cal.—Meyers v. Bank of America 
Nat Trust & Savings Ass'n, 77 
P.2d 1084, 11 Cal.2d 92-J-. G. Bos- 
well Co. V. W. D. Felder & Co., 
230 P.2d 386, 103 Cal.App.2d 767. 

2. Md.—^Merryman v. State^ 5 Harr. 
& J. 423. 

60 C.J. p 764 note 65. 

3. Md.—Merryman v. State, supra. 

Subrogation of sheriff’s sureties to 

creditor’s rights against judgment 
debtor see infra § 60 a 

4:- Pa—Goldman v. Mitchell-Fletch- 
er Co.. 141 A. 231, 292 Pa 354. 

5. N.Y.—^Kolb V. Nat. Surety Co., 
68 N.B. 247, 176 N.Y. 233. 

60 C.J. p 764 note 68. 

6. Cal.—Adams v. White Bus Line, 
196 P. 389, 184 Cal. 710. 

7. U.S.—^Hodglns v. National Surety 
Corp., D.C.Wis., 41 F.Supp. 881— 
Fidelity & Deposit Co. of Mary- 
land V. Bank of Smlthfleld, D.C. 
Va, 11 F.Supp. 904. 

Ark.— Corpus Juris cited In Arkansas 
Power & Light Co. v, Fidelity & 
Casualty Co. of New York, 121 S.W. 
2d 890, 892, 197 Ark. 187—Fidelity 
& Deposit Co. of Maryland v. 
Cowan, 41 S.W.2d 748, 184 Ark. 76. 

Ky.—^Baker v. Mcintosh, 172 S.W.2d 
29, 294 Ky. 527—Fidelity & De¬ 
posit Co. of Maryland v. Common- 
wealthi for Use and Benedt of Nel- i 
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son County, 60 S.W.2d 345, 249 
Ky. 170. 

Or.—Corpus Juris olted in American 
Surety Co. of New York v. Mult- 
nomah County, 138 P.2d 507, 609, 
171 Or. 287, 148 A.L.R. 926. 

Tex.—^New Amsterdam Casualty Co. 
v. First Nat. Bank, Clv.App., 134 
S.W.2d 470, error dismissed, judg¬ 
ment correct. 

Va—Jones v. U. S. Fidelity & Guar¬ 
anty Co., 182 S.E. 660, 166 Va 349 
—Webb V. U. S. Fidelity & Guar¬ 
anty Co., 182 S.E. 657, 165 Va 388. 
W.Va—U. S. Fidelity & Guaranty 
Co. V. Hood, 7 S.E.2d 872, 122 W.Va, 
167. 

60 C.J. p 764 note 70—63 C.J. p 419 
note 39. 

FubUo moneys deposited to ac- 
oount of tax collector constituted 
trust fund, as regards recovery from 
depository by collector’s sureties.— 
U. S. Fidelity & Guaranty Co. v. 
Dlme Bank Title & Trust Co., D.C. 
Pa, 46 F.2d 323. 

Beoelpt in payment of prlnoipal's 
personal taz obllgations 

(1) A surety on Marlon County 
treasurer’s fidelity bond was not pre- 
cluded, as Marion County^s subro- 
gee, from recoverlng from Multno- 
mah County and clty which received 
Marlon County’s checks in payment 
of treasurer's personal tax obllga¬ 
tions, on theory that neither county 
tax collector nor clty treasurer could 
accept anything other than money in 
payment of taxes, where checks were 
cashed by county and city,—^Ameri¬ 
can Surety Co. of New York v. Mult- 
nomah County, 138 P.2d 697, 171 Or. 
287, 148 A.L.R. 926. 

(2) Nor is surety precluded from 
maintaining action on theory that 
bond also protected Multnomah 
County and the clty and that their 
equities were equal or superior to 
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or enabling the principal to misappropriate the prop- | erty.^ A surety cannot follow trust funds into the 


those of surety, slnce und^r statute 
right to sue on bond accrues to 
person injured by misconduct, and 
Multnomah County and city partlci- 
pating in misconduct could not 
claim that they were injured thereby. 
—^American Surety Co, of New York 
V. Multnomah County, supra. 

Beturn or repasnnent 

(1) In action by bank teller’s sure¬ 
ty to recover from stockbrokers mon- 
ey abstracted by teller and represent- 
ed by drafts and checks presented to 
brokers for purchase of stock, where 
ali funds received by the brokers 
from the teller were received in bad 
faith, the brokers could not dls- 
charge their obligation to the bank 
by paying to the teller the money, or 
a part thereof, which they had re¬ 
ceived in bad faith from the teller, 
unless the teller In turn pald such 
amounts to the bank.—^Penner v. 
American Surety Co. of New York, 
Tex.Civ.App., 156 S.W.2d 279, error 
refused. 

(2) Where it appeored that prior 
to time the teller began trading with 
the brokers he was short in his ac- 
counts with bank and where money 
of the teller was paid by brokers to 
the surety without condition or re- 
duest regardlng how it was to be 
applied, the surety had the right to 
apply it to the oldest indebtedness.— 
Fenner v. American Surety Co. of 
New York, supra. 

8. U.S.—^Pederal Deposit Ins. Corpo¬ 
ration V. American Surety Co. of 
New York, D.C.Ky., 39 P.Supp. 651. 
Ark.—Corpus Juris cited in Arkansas 
Power & Llght Co. v. Pidellty & 
Casualty Co. of New York, 121 S. 
W.2d 890, 892, 197 Ark. 187. 

Cal.—Indemnity Ins. Co. of North 
America v. Sampson, 104 P.2d 374, 
40 Cal.App.2d 119. 

D.C.—^Anacostla Bank v. U. S. Pidel- 
ity & Guaranty Co., 119 F.2d 455, 
73 App.D.C. 388, 134 A.L.R. 996. 
111.—^Fidelity & Casualty Co. of New 
York V. Heitman Trust Co., 46 N.E. 
2d 155, 317 I11.APP. 266. 

Kan.—^Pidellty & Deposit Co, of 
Maryland v. Atchlson, T. & S. P. 
Ry. Co., 76 P.2d 283, 147 Kan. 127. 
Neb.—Webber v. Spencer, 27 N.W.2d 
824, 148 Neb. 481. 

Okl.—Corpus Juris cited In Pourth 
Nat. Bank v. Board of Com’rs of 
Craig County, 95 P.2d 878, 885, 186 
Okl. 102. 

Tenn.—^Akers v. Gillentlne, 231 S.W. 
2d 369, 191 Tenn. 36—State ex rei. 
Robertson v. Bank of Granville, 68 
S.W.2d 969, 17 Tenn.App. 612. 

Tex.—^Bacon v. Wright, Civ.App., 52 
S.W.2d 1111, error refused. 

Va.—Jones v. U. S. Pidelity & Guar¬ 
anty Co., 182 S.E. 660, 166 Ya. 349. 


Wis.—^Martineau v. Mehlberg, 267 

N.W. 9, 221 Wis. 347. 

60 C.J. p 765 note 71. 

Bependent on breach of bond 

As regards right of county tax col- 
lector’s surety, which paid amount of 
judgment rendered against it repre- 
sentlng taxes for which collector 
falled to account because of unlaw- 
ful withdrawals, to recover from 
county depository, under doctrine of 
subrogation for depository’s alleged 
wrongful participation in the making 
of the unlawful withdrawals, the 
rights of the surety, if any, were de- 
terminable solely by whether or not 
the collector breached his bond to 
account to the county fo-r moneys 
received by him.—^B^delity & Deposit 
Co. of Maryland v. Farmers & Mer- 
chants Nat. Bank of Nocona, Tex. 
Civ.App., 121 S.W.2d 503, error dis- 
missed. 

Jolnt oontrol agreement 

As regards surety*s right of sub¬ 
rogation, agreement between surety 
and guardian reqtuiring countersign- 
ing by surety of checks, drafts, etc., 
drawn by guardian, and for joint 
control of contents of safety deposit 
box, did not cast on surety responsi- 
bility of investigating value and 
security of bonds purchased by 
guardian with funds of ward.—Pi¬ 
dellty & Casualty Co. of New York 
V. Heitman Trust Co., 46 N.E.2d 155, 
317 111.App. 266. 

Bank 

Sureties on guardian^s bond were 
subrogated to rights of ward to 
claim against assets of bank for 
guardianship funds paid to guardian 
Individually for his own use.—State 
ex rei. Robertson v, Bank of Gran¬ 
ville, 68 S.W.2d 969, 17 Tenn.App. 612. 

Unlawful agreement between offlcial 
and depository 

(1) An agreement between depos¬ 
itory bank and tax collector that 
items received by collector would be 
deposlted In a collection account and 
would thereafter be distrlbuted by 
collector to his depository accounts 
belng unlawful in so far as it under- 
took to change bank's responsibility 
for deposits, and not precludlng bank 
from becoming liable to the state for 
permitting collector to withdraw 
money from collection account other- 
wise than by means of checks in 
favor of treasurers or for his com- 
pensation, collectores surety, which 
had reimbursed state for amount of 
shortage in collector’s accounts, was 
entitled to recover from bank, as 
subrogee of state, the sums paid by 
surety to state.—^Pidelity & Deposit 
Co. of Maryland v, Citizens Nat. 
Bank of Waco, C.C.A.Tex., 100 P.2d 


807, rehearing denied 101 F.2d 974, 
certiorari denied Citizens Nat. Bank 
of Waco V. Fidelity & Deposit Co. of 
Maryland, 59 S.Ct. 827, 307 U.S. 626, 
83 L.Ed. 1509. 

(2) The depositoryes right to ulti¬ 
mate recourse on county tax col¬ 
lector personally does not defeat 
right of collector’s surety in such 
case to recover from bank sums paid 
by surety to make good shortage in 
collector’s accounts —^Fidelity & De¬ 
posit Co. of Maryland v. Citizens Nat. 
Bank of Waco, C.C.A.Tex., 101 P.2d 
974, certiorari denied Citizens Nat. 
Bank of Waco v. Pidellty & Deposit 
Co. of Maryland, 59 S.Ct. 827, 307 
U.S. 626, 83 L.Ed. 1509. 

(3) Where tax collector was short 
in highway account at onother bank 
and made withdrawals evidently to 
cover the shortage, surety company 
which paid shortage in collection ac¬ 
count was not because of fact that 
company was also surety on highway 
account estopped from recovering 
from bank as subrogee of state, slnce 
bank by permitting such withdraw¬ 
als made it possible to cover up the 
shortage.—Citizens Nat. Bank of 
Waco, Tex., v. Pidellty & Deposit Co. 
of Maryland, C.C.A.Tex., 117 P.2d 
852, certiorari denied 61 S.Ct. 947, 313 
U.S. 570, 86 L.Ed. 1528. 

(4) Under statute requiring depos¬ 
itory to pay tax money deposlted in 
it only to treasurers entitled to re- 
celve it, depositary was required to 
know the purpose of checks drawn by 
county tax collector which were not 
made pay abi e to treasurers, and the 
collector's surety had right to as¬ 
sume that bank would require col¬ 
lector to comply with the law.— 
Citizens Nat, Bank of Waco, Tex., v. 
Fidelity & Deposit Co. of Maryland, 
C.C.A.Tex., 117 P.2d 852, certiorari 
denied 61 S.Ct. 947, 313 U.S. 570, 85 
L.Ed. 1528. 

(5) The surety was not liable for 
and the bank was not entitled to set 
off against surety’s claim amount 
allegedly due to bank from tax col¬ 
lector as penalty for failure to de¬ 
posit ad valorem and motor vehlcle 
fees collected by the tax collector.— 
Citizens Nat. Bank of Waco, Tex., v. 
Pidelity & Deposit Co. of Maryland, 
C.C.A.Tex., 117 P.2d 862, certiorari 
denied 61 S.Ct. 947, 313 U.S. 670, 85 
L.Ed. 1528. 

Froof of wxongfnl motiTe held nn- 

necessary 

lowa.—^Randell v. Pellers, 252 N.W. 

787, 218 lowa 1005. 

Okl.—^Pourth Nat. Bank v. Board of 

Com’rs of Craig County, 95 P.2d 

878, 186 Okl. 102. 
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liands of one who is not responsible therefor even 
-to the beneficiary or creditor.^ 

When the third person has paid value, or has re- 
•ceived no benefit from the misappropriation, and 
has acted innocently, without negligence, and with 
constructive notice only, there are some cases which 
regard his equity as superior and deny subrogation 
to the surety, although the third person is liable to 
'the creditor because of constructive notice or tech- 
-nical breach of duty.^O Other cases, however, ap- 
pear to grant subrogation even in such a situation 
-and, if the circumstances are such as to show neg¬ 
ligence, or positive wrong, on the part of the third 
-person, subrogation is quite uniformly granted 
against him, although there was no benefit received 
and no actual knowledge or intention to participate 
in the breach of trust .^2 

Apparently a person who participates innocently, 
and is the victim of an officiars wrong, is a person 
-to whom the surety is liable under a statute making 
the bond of an ofiScial for the benefit of any person 
injured -by his wrongful act, and because of such 


liability to the third person the Surety will not be 
subrogated against him but it seems that such a 
statute does not prevent subrogation against one who 
knowingly or negligently participates in an officiars 
breach of trust.^^ 

§ 55. -Against Whom Surety May En- 

force Liens and Securities of Credi¬ 
tor 

A surety’s right to subrogation to the claim of a 
paid creditor may not be asserted to the detriment of 
innocent creditors of an insolvent cosurety, and gen- 
erally not against persons acquiring the property, or in- 
terests in the property, of the debtor prior to the date 
of the suretyship undertaking, but a surety may gen- 
erally enforce the iiens and securities of the creditor 
on the property of the principai against persons ac¬ 
quiring the property or an interest therein subsequent 
to the contract of suretyship, aithough before payment. 

A surety’s right to subrogation to the claim of a 
paid creditor may not be asserted to the detriment 
of innocent creditors of an insolvent cosurety.16 

Persons acquiring property or interest previous to 
suretyship. As a general rule a surety will not be 


'Szpiratloii term of office 

The town collector’s suretles, who 
had reimbursed town for collector’s 
-fallure to pay excess commlsslons 
Into town treasury, were not barred 
from recoveringr against bank aJ- 
leged to have aided collector, on 
ground that town had lost Its right 
-against collector on expiration of 
his term of office and that collector's 
-only duty was to pay funds to his 
successor, where collector had not 
paid money retained elther to town 
treasurer or to his successor.—State 
Bank & Trust Co. v. Commerciai 
Trust & Savings Bank, 21 N.E.2d 167, 
300 IlLApp. 435. 

‘9. Ala.—‘Bank of Guntersville v. 
United States Fideiity & Guaranty 
Co., 75 So. 168, 201 Ala. 19. 

■60 C.J. p 766 note 72. 

10. U.S.—American Surety Co. of 
New Tork w. Waggoner Nat. Bank, 

B. C.Tex., 13 F.Supp. 295, affirmed, 

C. C.A., American Surety Co. of 
New Tork v. Waggoner Nat. Bank 
of Vemon, Tex., '83 F.2d 99. 

•60 C.J. p 765 note 73. 

Sepositary imioceiirfcly psyliig on 
foxged Indorsements 
Subrogation will not be enforced 
as against a deposltary Innocently 
paylng out publlc moneys on war- 
rants payable to fictitious payees and 
wrongfully Indorsed by the Principal. 
—^American Surety Co. of New Tork 
'V. Lewis Btate Bank, CXIA-Fla., 58 
T'.2d 559. 


Bepayment of loaa applied to pay. 
ment of taxes. 

Where bank’s loan to sherilf was 
used to pay taxlng unlts for taxes 
collected by sheriff and no part of 
loan was used for sheiifl's indlvidual 
use, surety on bond of sheriff who 
defaulted in paylng over taxes col¬ 
lected to taxing units was not enti- 
tled to subrogation against bank 
whose loan was paid by sheriff from 
taxes collected, notwithstanding bank 
knew that payment was made out of 
taxes.—Maryland Casualty Co. v. 
Walker, 78 S.W.2d 34, 257 Ky. 397. 

Innocent porChaser of tnist property 

(1) Where trustee misappropriated 
proceeds of sale of trust property, 
the equities of surety on trustee's 
bond, arising by reason of surety’s 
obligatlon to make good defalcation 
of trustee, were not greater than 
those of Innocent purchaser and, 
hence, surety was not entitled to 
subrogation against purchaser.—^Na¬ 
tional Casualty Co. v. Caswell & Co., 
45 N.B.2d 698, 317 Ill.App. 66. 

(2) Where purchaser of trust 
property made check payable to trus¬ 
tee Individually and trustee misap¬ 
propriated money which surety on 
trustee's bond was obliged to pay, 
under Uniform Fiduciary Obligations 
Act, failure of purchaser to add 
words **as trustee" to name of trus¬ 
tee on check dld not Indicate such 
negligence on part of purchaser as 
would entitle surety to subrogation 
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against purchaser.—National Casual¬ 
ty Co. V. Caswell & Co., supra. 

11. N.T.—^National Surety Co. v. 
National City Bank of Brooklyn, 
172 N.T.S. 413, 184 App.Dlv. 771. 

60 C.J. p 766 note 74. 

12. Okl.—Corpus Juris olted In 
Fourth Nat. Bank v. Board of 
Com’rs of Craig County, 95 p.2d 
878, 885, 186 Okl. 102. 

60 C.J. p 766 note 75. 

13. U.S.—^American Surety Co. of 
New Tork v. Robinson, C.C.AGa., 
63 F.2d 22. 

60 C.J. p 766 note 76. 

14. Tenn.—Dobbins v. Carroll, 192 
S.W. 166, 137 Tenn. 133. 

15. U.S.—^In re Commercia! Nat. 
Bank of Philadelphia» D.C.Pa., 54 
F.Supp. 570. 

Contractor’s surety’s right to re¬ 
tained percentages as against as- 
signees of Principal see infra § 
69 d (2). 

Creditor's rights against third per¬ 
sons see supra § 54 e. 

Subrogation: 

Against subsequent and inferior 
rights of creditor hlmself see 
supra § 49 b. 

Of deposltary*s surety to state's 
right of priority against general 
creditors and depositors see infra 
S 59 a. 
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substituted to the liens and securities of the creditor 
where to permit him to enforce them would defeat 
an interest acquired and held by a third person in 
the property of the principal which interest, al- 
though subordinate to that of the creditor, is prior 
in date to the undertaking of the surety.^s Where, 
however, the surety becomes bound, and the credi¬ 
tor takes a mortgage to secure the debt, in ignorance 
of a prior unrecorded mortgage which the principal 
has previously given on the same property, the sure¬ 
ty is entitled to be subrogated to the creditores mort¬ 
gage and to enforce his right of priority over the 
unrecorded mortgage,^*^ even though the surety re- 
ceives notice of the latter mortgage shortly before 
he pays the debt.^^ 

Persons acquiring interest in principaVs property 
subsequent to suretyship, Since, to prevent its im- 
pairment by act of the principal, a surety’s equity 
or right to be subrogated is regarded as coming 
into existence at the time the contract of suretyship 
is entered into, as discussed supra § 47 c, a surety 
may generally enforce the liens and securities of 
the creditor on the property of the principal, against 
persons acquiring the property, or an interest 
therein, subsequent to the contract of suretyship, al- 
though before pa 3 niient, to the same extent as could 
the creditor, for as to such persons the surety is 
usually considered as having the superior equity.^9 
If the person acquiring the subsequent interest has 
notice of the surety’s claims, as well as of the rights 
of the creditor, the superiority of the surety^s equity 
is even more clear.^O Exceptions are made, and 


subrogation to, or enforcement of, the creditores 
rights will be denied as against subsequent pur- 
chasers and encumbrancers where there are circum- 
stances which would render it inequitable;^! and 
a surety, of course, cannot enforce a lien or secu- 
rity of the creditor against a subsequent purchaser 
or encumbrancer where the lien or security is un- 
enforceable even by the creditor.22 

Release by surety, of indemnity given by principal, 
after land subject to a lien of the creditor has 
been sold to a third persoji, does not prevent the 
surety from being subrogated to the lien against 
the third person where the release has been made in 
ignorance, and without notice, of the equitable rights 
of the purchaser.23 

§ 56. - Subrogation as between Succes¬ 

sive and Independent Sureties 

a. Successive sureties 

b. Independent sureties 

a. Successive Sureties 

If a subsequent surety becomes bound for the benefit 
of the Principal alone, without the consent or agreement 
of the original surety, and probably to his prejudice, the 
first surety is entitled to subrogation against the subse¬ 
quent one, and the latter is denied subrogation against 
the former, but the rule is otherwise where there is no 
prejudice to the first surety, or where the second be¬ 
comes bound for the benefit, and with the concurrence, of 
the first surety. 

If a subsequent surety becomes bound for the 
benefit of the principal alone, without the consent or 


16. N.T.—^In re Kelley*s Bstate, 289 
N.Y.S. 1079, 160 Mlsc. 421, afflrmed 
296 N.Y.S. 923, 251 App.Div. 847. 

60 C.J. p 768 note 86. 

Subrogation of subsequent sureties 
against prior sureties see infra § 
56 a. 

17. Pa.—Gossln v. Brown, 11 Pa. 
527. 

18. Pa.—Gossln v. Brown, supra. 

19. Ind.—^Pelrce v. Higglns, 101 Ind. 
178. 

60 C.J. p 766 note 80. 

20. N.D.—^Faxmers* State Bank of 
Richardton v. Stieg, 219 N.W. 776, 
66 N.D. 851. 

21. Tenn.—Corpus Juris quoted in 
Pitts V. Termina! Warehousing 
Corp., 93 S.W.2d 1266, 170 Tenn. 
198. 

60 C.J. p 767 note 82. 


Xintxy of satlsfactiou or discharge by 
surety 

(1) If the surety hlmself enters a 
satisfaction and discharge of a re- 
corded lien or security, he cannot 
thereafter assert it, by way of sub¬ 
rogation, against one who bona fide 
pur Chase s the property from the 
Principal after entry of the satisfac¬ 
tion.—^Fitts V. Termlnal Warehous¬ 
ing Corp., 93 S.W.2d 1265, 170 Tenn. 
198—60 C.J. p 767 note 82 [a]. 

(2) Where surety paid jolnt judg- 
ment against Corporation, surety, and 
another on vendor's lien notes, sub¬ 
sequent encumbrancer of property 
for valuable cash consideration was 
not charged with constructive notice 
that surety, stockholder, and director 
of Corporation Intended to assert 
right of subrogation flve months 
later.—^Fitts v. Terminal Warehous¬ 
ing Corp., 93 S.W.2d 1265, 170 Tenn. 
198. 


Fayiueut of substautial paxt of pur- 
chase prlce 

Where bank held, els collateral for 
testator's note, stock and hfe policy 
naming wido-w as beneflciary, ajid, 
pur suant to widow’s guaranty, de- 
ducted arnount of note from pro- 
ceeds of policy, widow was held not 
entitled to lien on stock by subro¬ 
gation to bank’s rights to exclusion 
of party who paid substantial part of 
purchase price under contract with 
testator to purchase stock which, if 
applied In reduction of bank loan, 
would have paid the entire note, re- 
leased the stock, and left the pro- 
ceeds of the policy unimpalred.—In 
re Kelley’s Estate, 289 N.Y.S. 1079, 
160 Misc. 421, afflrmed 296 N.Y.S. 
923, 251 App.Div. 847. 

22, Mo.—George v. Somerville, 54 
S.W. 491, 163 Mo. 7. 

60 C.J. p 767 note 83. 

23. 111.—Crawford v. Richeson, 101 
111. 351, 

Walver by surety see supra 5 61- 
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agreement o£ the original or prior surety and pos- 
sibly or probably to his prejudice, the equities of 
the first surety are regarded as superior, so that 
he is entitled to subrogation against the subsequent 
surety,^^ and the latter is denied subrogation against 
the former.25 The rule is otherwise, however, and 
the second surety may be subrogated against the 
first where there is no prejudice to the first sure¬ 
ty,26 or the second surety becomes bound for the 
benefit, and with the consent and concurrence, of 
the first surety ;27 and the first surety is not en¬ 
titled to be subrogated against the second.28 Al- 
though there has been no consent or concurrence 
of the first surety, it seems, according to some cases. 


that the superior equities are with the subsequent 
surety if he enters into his obligation in reliance on 
the security afiforded by the first surety.29 

b. Independent Sureties 

Generally the doctrlne of subrogation will not be 
applied so as to permit a surety for one independent and 
distinet obligation to enforce the liability of a surety for 
an entirely different obligation, although the situatlon 
is such that each of the sureties wouid be liable for the 
same loss. 

While one surety may enforce the liability of 
another surety bound for an obligation with respect 
to which the first surety is subrogated to the rights 
of the creditor,s® and a surety will be subrogated to 


24, Ind.—^Pidelity & Deposlt Co. of 
Maryland v. Sluss, 15 N.E.2d 372, 
214 Ind. 258, 117 A.L.R. 676. 

Mo.—Pidelity & Deposit Co. of Mary¬ 
land V. Mullms, 67 S.W.2d 541, 228 
Mo.App. 454. 

36 C.J. p 679 note 85—54 C.J. p 643 
note 66—60 C.J. p 768 note 89. 
Subrogation of subsequent surety to 
creditor’s securitles as against one 
previously acquiring an equity see 
supra § 65. 

Original surety against surety on 
jndlclal bond 

(1) "WTiere there Is a judgment or 
decree against a Principal debtor and 
his surety, and a third party, at the 
instance of the Principal and for his 
sole benefit, without the consent or 
agreement of the original or prior 
surety and probably or possibly to 
his prejudice, enters as surety for 
the Principal in an obligation, the 
effect of which is to suspend the 
exeeution of the Judgment or decree 
and thus prejudice the rights of the 
first surety, the equities of the prior 
surety are superior, If the prior sure¬ 
ty. by virtue of his undertaking, has 
to pay the judgment or any other 
obligation for the payment of which 
the surety on the suspendlng or su¬ 
persedeas bond is bound under his 
bond; and the prior surety will be 
subrogated to ali the rights of the 
creditor under the suspending or su¬ 
persedeas bond against the surety 
thereon. 

Tex.—Corpus Juris quoted In Camp¬ 
bell V. Land, Tex.Civ.App., 69 S.W. 
2d 554, 556. 

Va.— Mina. Casualty & Surety Co. of 
Hartford, Conn. v. Board of Sup'ra 
of Warren County, 168 S.E. 617, 
160 Va. 11. 

60 C.J. p 768 note 89 [a]. 

(2) This doctrine, however, has no 
application to extend the scope of the 
liability of the surety on a suspend¬ 
lng or supersedeas bond beyond the 
scope of the terms of the bond. It 
subrogates the prior surety to such 


rights, and only such rights, as the 
creditor has against the surety on 
the suspending or supersedeas bond. 
It does not enlarge those rights.— 
.ffitna Casualty & Surety Co. of Hart¬ 
ford, Conn. V. Board of Sup’rs of 
Warren County, supra. 

(3) Thus, sureties on suspending 
and supersedeas bonds glven on sus¬ 
pending order and supersedeas fol- 
lowlng order for ofliicer's removal 
were not liable to surety on offlcer*s 
original bond for reimbursement of 
payments for ofllcer's defaJcations 
prior to order for removal.—^^tna 
Casualty & Surety Co. of Hartford, 
Conn., V. Board of Sup*rs of Warren 
County, supra. 

25. U.S.—U, S. V. National Surety 
Co., D.C.B.I., 298 P. 536. 

60 C.J. p 769 note 90. 

Surety oa supersedeas bond 

(1) Surety on supersedeas bond 
will not, on paying judgment ren- 
dered against Principal, be subrogat¬ 
ed to credltors’ remedies against 
sureties on prior bond of same 
debtor, in absence of special circum- 
stances rendering his equities equal 
or superior to theirs.—Klng v, Hart¬ 
ford Accident & Indemnity Co., 24 
P.2d 906, 133 Cal.App. 711. 

(2) Thus, sureties on supersedeas 
bond who were compelled to pay 
judgment on afflrmance were not 
entitled to recover from surety on 
release of attachment bo-nd, when 
stay bond was exeeuted solely at re- 
quest of judgment debtor without 
knowledge or consent of surety on 
prior bond.—Klng v. Hartford Acci¬ 
dent & Indemnity Co., supra—60 C.J. 
p 769 note 90 [bj. 

26. Va.—Brown v. Glascock, 1 Rob. 
486, 40 Va. 486. 

60 C.J. p 769 note 91. 

27. Mo.—Pidelity & Deposit Co. of 
Marylajid v. Mulllns, 67 S.W.2d 
541, 228 Mo.App. 464. 

60 C.J. p 770 note 92. 
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28. Mo.—^Pidelity & Deposit Co. of 
Maryland v. Mullins, supra. 

Surety on bond glven on appeal 

from justice court to Circuit court by 
defendant with whom surety Joined 
on appeal to court of appeals, which 
dlsmlssed appeal, following which 
surety paid amount of judgment ren- 
dered against defendant, who gave 
bond of another surety on appeal to 
court of appeals, was not entitled to 
be subrogated to rights of judgment 
creditor as against such second sure¬ 
ty.—Pidelity & Deposit Co. of Mary¬ 
land V, Mullins, supra. 

28. La.—Howe v. Prazer, 2 Rob. 
424. 

60 C.J. p 770 note 93. 

30. Va.—Hanby v. Henritze, 7 S.E. 

204, 85 Va. 177. 

60 C.J. p 770 note 95. 

Subrogation of sherlff’s surety to 
rights of Principal on indemnity 
bond see Infra § 60 a. 

Sureties of ezecutor of different es- 
tates 

Wis.—Pidelity & Casualty Co. of 
New York v. Maryland Casualty 
Co., 268 N.W. 226, 222 Wis. 174. 

Ofloial surety and sureties for de- 
positary 

(1) Equities between depositary 
sureties and surety on county treas- 
urer's ofladal bond after bank in 
which treasurer deposlted county 
funds closed were not equal, and de¬ 
positary sureties had a more pri- 
mary duty, as regards right of surety 
on treasurer’s official bond to be sub¬ 
rogated against sureties on depos¬ 
itary bo-nd; and the surety on treas- 
urer^s ofilcial bond who was required 
to pay loss became subrogated to 
treasurer’s right against sureties on 
depositary bond, and could recover 
against depositary sureties any bal- 
ance owing on depositary bond after 
county was paid in full, notwith- 
standing oiUcial surety knew that 
treasurer's deposit was illegal or that 
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the principars rights against the surety of one who 
is bound to indemnify the principal,3l generally, it 
seems, the doctrine of subrogation will not be ap- 
plied so as to permit a surety, for one independent 
and distinet obligation, to enforce the liability of a 
surety for an entirely different obligation, although 
the situation is such that each of the sureties would 
be liable for the same loss.32 It has been held that, 
if independent sureties bound to the same creditor, 
but for different obligations, are both compelled to 
help make good the same loss, neither surety will 
be subrogated to the creditores rights to the ex- 


clusion of the other, but both will be subrogated in 
the proportion in which they discharged the loss.^ 3 

§ 57. Subrogation to Rights of Principal 

A surety is subrogated to such rights and remedies 
as the Principal has in connection with the debt, which 
will afford him a means of reimbursement. 

A surety is subrogated to such rights and rem¬ 
edies as the Principal has in connection with the 
debt, which will afford him a means of reimburse¬ 
ment and this right exists independently of an 


treasurer and depositary sureties 
participated in illeffal transaction, 
since the surety on ofRcial bond was 
not reauired to force treasurer to 
take funds out of bank where they 
illegally reposed.—Beaver County v. 
Home Indemnlty Co.. 62 P.2d 436, 88 
Utah 1. 

(2) As regards right of subroga¬ 
tion, county treasurer was creditor 
of depositary bank, whether or not 
statute exempts him from liability 
in event bank failed to pay, If bank 
furnished required surety bond or 
collateral securlty, and county was 
creditor of county treasurer who 
wrongfully deposited county funds 
in bank, notwithstandlng county 
could recoup its losses wben bank 
closed from bank, depositary sure¬ 
ties, and surety on treasurer’s ofR¬ 
cial bond.—^Beaver County v, Home 
Indemnlty Co., supra. 

(3) Where townshlp treasurer’s 
surety wrote treasurer that surety 
sjid reinsurers would not continue 
■on his bond unless treasurer protect- 
ed townshlp deposit otherwlse than 
"by accepting bank directors* depos- 
Itory bond, and that treasurer should 
obtain security and take other steps, 
surety dld not repudiate depository 
bond so as to bar its action thereon. 
—Standard Accident Ins. Co. v. Muel- 
Jer, 9 N.E.2d 361, 291 Ill.App. 66. 

(4) "Where depository bond ran to 
-treasurer, attempted revocation, if 
sny, of such bond by treasurer’s of¬ 
Rcial surety before bank failed and 
surety became liable could not bar 
■surety’s action on depository bond 
sfter bank’s failure and assignment 
of bond, since surety had no prior 
Tight in bond.—Standard Accident 
Ins. Co. V. Mueller, supra. 

(6) Negligence of treasurer in tak- 
ing collateral security cannot be 
predicated on fact that deposit was 
^eater than treasurer's books 
showed, or that collateral securities 
taken were not worth par, which cir- 
•cumstances were due to fraud and 
■snisrepresentation of bank and hence 
not avallable to sureties.—^National 
;Surety Co. v. Salt Lake County, C.C. 


A.Utah, 6 P.2d 34, certiorari denied 
46 S.Ct 102, 269 U.S. 678, 70 L.Ed. 
421. 

31. Chio.—Maryland Casualty Co. v. 
Gough, 61 N.E.2d 216. 72 Ohio App. 
260. 

60 C.J. p 770 note 96. 

32. N.T.—^Katz v. Mendelsohn, 184 
N.B. 46, 260 N.T. 434. 

60 C.J. p 770 note 97. 

Assignment of lease 

Surety on bond for assignee which 
assumed obligations of leasehold, 
assigned with consent of lessor 
which reserved ali rights agamst 
original lessee, was not subrogated 
to lessor’s rights against lessee by 
paying defaulted rent and taxes un¬ 
der bond, since lessee was in posi- 
tion of surety liable in flrst instance 
to lessor and not to assignee, and 
surety, by paying assignee's obliga¬ 
tions, acquired no claim against les¬ 
see,—National Surety Co. v. Trilby 
Realty Corp., 293 N.Y.S. 219, 249 
App.Div. 666. 

33. Wash.—^Minshull v, American 
Surety Co. of New York, 252 P. 147, 
141 Wash. 440. 

60 C.J. p 770 note 98. 

34. U.S.—^Danais v. M. De Matteo 
Const. Co., D.C.N.H., 102 P.Supp. 
874—Massachusetts Bonding &Ins. 
Co. V. Pago Const. Corp., D.C.Md., 
82 P.Supp. 619—^National Sur. Corp. 
V. Allen-Codell Co., D.C.Ky., 70 
P.Supp. 189— Corpus Juris clted in 
Maryland Casualty Co. v. U. S., Ct. 
Cl., 32 P.Supp. 746, 754—U. S. Pi- 
delity & Guaranty Co. v. U. S., 92 
Ct.Cl. 144. 

Ala.—Corpus Juris clted in Dirago 
V. Taylor, 150 So, 150, 162, 227 
Ala. 271. 

Cal.—San Diego County v. Croghan, 
38 P.2d 474, 2 Cal.App.2d 494— 
Storm & Butts v. Lipseomb, 3 P.2d 
667, 117 Cal.App. 6. 

D.C.—^Morgenthau v. Pldelity & De¬ 
posit Co. •of Maryland, 94 P.2d 
632, 68 APP.D.C. 163. 

111.—Maxwell, for Use o£ Maxwell v. 


Nieft, 40 N.E.2d 554, 313 Ill.App. 
354. 

La.—U. S. Pldelity & Guaranty Co. 

V. Murphy, App., 163 So. 724. 
Miss.—U. S. Pidelity & Guaranty Co. 
V. State, for Use of Merchants 
Bank & Trust Co., 188 So. 911, 186 
Miss. 1. 

60 C.J. p 771 note 1. 

Appeal by surety from judgment 
against Principal see Appeal and 
Error § 199. 

Counterclaim and set-off by surety 
of principal’s claim see Principal 
and Surety § 260. 

Defenses of Principal available to 
surety see Principal and Surety § 
255. 

Subrogation of: 

Contractor's sureties to rights un¬ 
der contract see infra § 69 d. 
Piduciary’s surety to principaPs 
right to be reimbursed from es- 
tate of beneiftciary see infra § 
60 b. 

SherifCs sureties to rights of sher- 
iff see infra § 60 a. 

Surety of surety to rights of orig¬ 
inal surety see infra § 69 b. 
Surety to rights of creditor see 
supra §§ 47-56. 

Frlnclpal’8 claim against creditor 
Surety paying state’s deposit in in- 
solvent national bank was entitled to 
state auditor’s warrant held by bank, 
and dld not waive right of subroga¬ 
tion by flling proof of claim for only 
amount of deposit as required by re- 
ceiver.—^Union Indemnlty Co. v. 
Stevens, C.C.A.Miss., 57 P.2d 839. 

Equltable principies as basis of right 
Statute concerning substantive 
right of contribution is not a source 
of right of subrogation, and right of 
indemnltor to be subrogated to 
rights and remedies of his Principal 
whose liability he has satlsAed 
stands entirely on principies of equl- 
ty.—Silver Fleet Motor Exp. v. Zody, 
D.C.Ky., 43 P.Supp. 469. 

Collateral security 

On payment of the Principal debt 
by a surety, surety is entitled in 
equity to be subrogated to prlncipal’s 
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assignment.35 Since a statute providing for sub- 
rogation to the rights of the creditor only is but 
declaratory of the common law,36 such a statute 
does not preclude a surety from being subrogated 
to the rights and remedies of his principal as well.^'^ 

Apparently there can be no subrogation to rights 
of the Principal which have no connection with the 
debt which the surety has paid;38 and subrogation 
to the principales rights does not seem to extend so 
far as to entitle a surety on a debt, created for 
money borrowed, to a specific equitable right in the 
money, or any property right, or credit, that the 
Principal has obtained with the money.39 Ordinarily, 
a surety cannot be subrogated to the rights of his 
Principal against other parties where the claims of 
the Principal against those parties rest on an illegal 
contract with such parties,but this rule does not 
pertain where the right of the principal to which 
the surety claims subrogation is a right to recover 


public moneys.^^ Generally, a surety claiming to 
be subrogated to the rights of his principal stands 
in the place of the principal; his rights are the 
same, and defenses good against the principal are 
good against him.^^ 

Although the right to subrogation never arises 
until payment is made,^ 3 and the surety loses no 
right by waiting to present his petition for subro¬ 
gation until pa3mient is made,44 the right of a surety 
to be subrogated to the rights of its principal 
against a third person may be waived by taking a 
position inconsistent with the right to subrogation.45 
The fact that the surety was informed by the cor¬ 
porate principales trustees that they considered that 
the surety was only a general creditor of the prin¬ 
cipal was immaterial as respects the surety^s sub¬ 
rogation to the corporationes rights against an of- 
ficer thereof on the surety’s payment of losses 
caused by the officer.46 


rights in any collateral depoaited as 
security for the indebtednesa.—^Peo- 
ple V. Roseland State Sav. Bank, 48 
N.E.2d 600, 318 IlLApp. 496—60 C.J. 
p 771 note 1 [c]. 

ContrlhiLtloii 

(1) Indemnitors who pald Judg- 
ment rendered against thelr princi¬ 
pal for injury to third person resuit- 
ing from concurrent negligence for 
which both the principal and defend¬ 
ant were vicariously liable as joint 
tort-feasors were subrogated to stat- 
utory right of their principal to en- 
force contribution from defendant 
because of having satisded the com¬ 
mon liability.—Silver Fleet Motor 
Exp. V. Zody, supra. 

(2) Judgment debtor*s surety in 
enforcing Judgment obtained by 
plaintiffs against other debtor should 
not be allowed to go further than to 
satisfy statutory provisions for con¬ 
tribution between judgment debtors. 
—Martin v. Miller, 272 N.T.S. 914, 
242 App.Dlv. 38, afflrmed 195 N.E. 
374, 266 N.T, 668. 

(3) Subrogation to creditores rights 
against other debtors see supra § 
54 e. 

ITo dlstliLctiozi made between com- 

pensated aod gratoltons Indemnl- 

tors 

U.S.—Silver Fleet Motor Exp, v. 

Zody, D.C.Ky., 43 P.Supp. 459. 

Surety on snpport bond who has 
beeu paying the support order for 
almost three years may be subro¬ 
gated to the rights of the principal 
debtor to seek a vacation of the or¬ 
der.—Commonwealth v. Oberholtzer, 
68 PaDist. & Co. 298, 65 Montg.Co. 
109. 


Condltlonal sale 

Sureties, on payment of infantas 
purchase note given for automobile 
under condltional sale agn:*eement re- 
sclnded by Infant, were entitled to 
automobile returned to seller.—^Mc- 
Kee V. Harwood Automotive Co., 183 
N.E. 646, 204 Ind. 233. 

Bedemption from foreolosure sale 
A surety compelled to pay a defl- 
ciency judgment on the foreclosure 
of a senior mortgage has been held 
to have a right to redeem from the 
sale on the theory of subrogation to 
the rights of the principal debtor.— 
Wise V. Laird, 199 N.W. 487, 198 
lowa 867—-42 C.J. p 376 note 96. 

35. U.S.—^Danais v. M. De Matteo 
Const. Co., D.C.N.H., 102 F.Supp. 
874. 

60 C.J. p 771 note 1. 

36. Cal.—In re Elizalde's Estate, 188 
P. 660, 182 Cai. 427. 

37. Cal.—Storm & Butts v. Lips- 
comb, 3 P.2d 567, 117 CaJ.App. 6. 

60 C.J. p 772 note 3. 

38. Ga.—^Pederal Union Surety Co. 
V. Blue Hidge Marble Co., 82 S.R 
1076, 142 Ga. 353. 

Ky.—^Hodge Tobacco Co. v. Sexton, 
179 S.W. 36, 166 Ky. 219, 

FersonaJ affalr of principal 
Where contractor pald owner of 
house which contractor was repalr- 
ing for whisky which had been left 
at house with consent of contractor, 
and had disappeared therefrom, pay¬ 
ment being made after contractor 
was pald full amount then due him, 
contractor’3 surety which was later 
forced to pay claims for labor and 
material was not subrogated to any 
rights which contractor had against 


owner arising from whisky contro- 
versy, since building contract did not 
contemplate storage of whisky, and 
controversy over it was personal af- 
fair between owner and contractor. 
—^U. S. Fidellty & Guaranty Co. v. 
Murphy, La.App., 163 So. 72-4. 

39. N.C.—Carlton v, Simonton, 94 
N.C. 401. 

60 C.J. p 772 note 6. 

40. Utah.—^Beaver County v, Home 
Indemnity Co., 52 P.2d 435, 88 Utah 
1 . 

41. Utah.—^Beaver County v, Home 
Indemnity Co., supra. 

42. U.S.—^U. S. Merchants' & Ship- 
pers’ Ins. Co. v. A/S Den Norske 
Afrlka Og Australie Line, C.C.A. 
N.T., 66 F.2d 392—Globe Indemnity 
Co. V. U. S., 84 Ct.Cl. 687, certiorari 
denied 68 S.Ct. 26, 302 U.S. 707, 82 
L.Bd. 646. 

43. Wls.—^In re Blenenstok*s Estate, 
242 N.W. 672, 208 Wls. 676. 

44- Wis.—^In re Blenenstok*s Estate, 
supra. 

45. Wls.—^In re Blenenstok*s Estate, 
supra. 

Fallure to objeot to settlement of 
pri3Lcipal’s claims 

Where surety for corporatiori did 
not object to order conflrmlng settle¬ 
ment of multiple claims and counter- 
clalm between Corporation and de- 
ceased offlcer*s estate, it waived 
right to attack order based on sub¬ 
rogation to single right of Corpo¬ 
ration.—^In re Bienenatok*a Estate, 
supra. 

46. Wls.—In re Blenenstok^s Estate, 
supra. 
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§ 58. Subrogation to Rights of Cosurety 

A surety may be entitied to subrogation to his co- 
surety*s rJghts. 

It has been stated that a surety seeking contribu- 
tion from a cosurety must permit the cosurety to 
be subrogated to the rights acquired by the surety 
on payment of the obligationi^ Subrogation of 
surety to rights of the creditor to obtain pa 3 mient 
from a cosurety who is bound to contribute see supra 
§ 47 a. Recourse of surety to indemnity and rights 
given to cosurety see Principal and Surety §§ 348- 
350. 

Examine Pocket Parts for later cases. 

§ 59. Sureties for Particular Purposes or 
Types of Persons 

a. Sureties for public depositaries 


b. Sureties of sureties and indemnitors 

c. Sureties or guarantors on bilis or notes 

d. Sureties on construction contractors* 

bonds 

a. Sureties for Public Depositaries 

A surety for a public depositary who has been com- 
pelled to pay losses resulting from a failure of the de¬ 
positary will be subrogated to the generat rights of the 
depositor to collect the losses; and, if the depositor is 
a state having a right to prior payment, the surety may 
be subrogated to such right. 

Where a surety on a bond given to secure the 
repayment of public funds deposited with a duly 
designated depositary has been compelled to pay for 
losses resulting from a failure of the depositary, 
the surety will be subrogated to the general rights 
of the depositor to collect the losses from the assets 
of the depositary,or a state guaranty fund,^^ or 
right of action against one who has given notes 


47. Mlss.—Stanwood v. Clampltt, 23 
Miss. 372. 

48. U.S.—^American Surety Co. of 
New York v. Bethlehem Nat. Bank 
of Bethlehem, Pa., Pa,, 62 S.Ct. 226, 
314 U.S. 314, 86 L.Bd. 241, 138 A.L. 
JL 509—Ward v. First Nat. Bank, C. 
C.A.MO., 76 F.2d 266. 

Mias.—^Rawlings v. American Oil Co., 
161 So. 851, 173 Miss. 683. 

N.D.—^Baird v. Reinertson, 253 N.W. 
159, 64 N.D. 444. 

Ohio.—Pldelity & Cas. Co. of N, T. v. 
Niles Bank Co., Com.Pl., 70 N.E,2d 
229, afflrmed 71 N.E.2d 742, 79 Ohio 
App. 15. 

•Or.—^In re Liquidation of Bank of 
Woodburn, 42 P.2d 740, 149 Or. 649. 
Utah.—^Beaver County v. Home In- 
dem. Co., 52 P.2d 436, 88 Utah 1. 

60 C.J. p 775 note 37. 
iSubrogration as dependent on full 
payment see supra § 48 a (3). 

CoiULty fnxLds, ooUected by sherlff 
and deposited to his accoiuat, being 
public funds, sureties paying county 
.amount thereof, as required by 
■bank's depository bonds, were sub¬ 
rogated to county’s position against 
bank.—Coahoma County, Miss., v. 
Mississippi Flre Ins. Co., C.C.A. 
Miss., 68 F.2d 489. 

-Froportlonate subrogation under oon- 
tractual provlsion 

(1) Held permisslble where agree- 
■ment is valid.—Southern Surety Co. 
of New York v. Hollis, Tex.Clv.App., 
•45 S.W.2d 716, affirmed Hollis v. 
.Southern Surety Co. of New York, 
Com.App., 63 S.W.2d 374. 

(2) Held not permissible where 
.agreement is contrary to public pol- 
.icy.—^American Surety Co. of New 


York V. Clarke, 20 P.2d 831, 94 Mont. 
1 . 

(3) Valldity of contractual provi- 
sions for pro tanto subrogation of 
sureties generally see supra § 48 a 
(3). 

Ssctent of participation in assets 

(1) Under a statute providing for 
the ratable distribution of assets of 
Insolvent national banks, where a 
state obtained partial satisfaction of 
Its deposlt claim against an insolvent 
national bank, and the surety paid 
the balance, the surety was entitied 
to receive future dividends on the 
basis of the original claim of the 
state, and the extent of its participa¬ 
tion was not required to be measured 
by the sum actually expended to dls- 
charge the principales obllgatlon, 
since the surety, succeeding to the 
state’s right, also succeeded to the 
state's means of enforcing it—Amer¬ 
ican Surety Co. of New York v. Beth¬ 
lehem Nat. Bank of Bethlehem, Pa., 
Pa., 62 S.Ct 226, 314 U.S. 314, 86 L. 
Ed. 241, 138 A.L.R. 609. 

<2) In such case it was held the 
surety was entitied to interest but 1 
not to counsel fees.—American Sure¬ 
ty Co. of New York v. Bethlehem 
Nat. Bank of Bethlehem, D.C.Pa., 33 
P.Supp. 722, reversed on other 
grounds, C.C.A., 116 F.2d 76, reversed 
on other grounds 62 S.Ct 226, 314 
U.S. 814, 86 L.Ed. 241, 138 A.L.R. 609. 

(3) Under statute providing for 
sale of bonds pledged by bank to se¬ 
cure repayment of public money de¬ 
posited therein, and maklng surplus, 
after payment of amount due de- 
positing unit and expenses of saJe, 
pajsable to bank, where city was paid 
full amount of its deposits in bank 
which failed, through sale of bonds 
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pledged by bank, and through pay¬ 
ment by surety of bank, and asslgned 
to surety its right to any moneys 
from claim flled with receiver of 
bank, surety could not recover from 
receiver surplus from sale of bonds. 
—Commercial Casualty Ins. Co. v. 
Boise City Nat Bank, 98 P.2d 637, 
61 Idaho 124. 

(4) Where county, having deposit 
in closed bank secured by state bonds 
and indemnity bond, sold state bonds 
at solicitation of indemnity company 
which paid remainder of loss and 
took assignment of county's entire 
claim against bank, indemnity com¬ 
pany could only file claim for amount 
it was required to pay, it being sub¬ 
rogated to such amount and not to 
amount of county's original deposit 
—^U. S. Pldelity & Guaranty Co. v. 
Hood, 176 S.E. 136, 206 N.C. 639. 

(5) Where county depository bonds 
were insufhcient to cover deposits in 
insolvent depositary and provislon In 
one of bonds limiting surety to its 
“pro rata" liability where deposit 
exceeded amount of bond was valid, 
dividends declared by receiver were 
payable to county until its loss 
should be satlsfled and thereafter to 
sureties in ratio of thelr payments 
to county.—^Relchert v. Peoples 
State Bank for Savings, 263 N.W. 
738, 273 Mich. 643. 

(6) Sureties on failed bank's coun¬ 
ty depository bonds were not subro¬ 
gated by payment of county’s clalms 
against bank to funds deposited for 
payment of bank coupons, such de¬ 
posits not creatlng trust—Coahoma 
County, Miss., v. Mississippi Fire 
Ins. Co., C.C.A.M1SS., 68 F.2d 489. 

49. Neb.—State v. Kilgore State 

Bank, 201 N.W. 901, 112 Neb. 856. 
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in payment of bonds of the depositary which the 
depositary was to sell for cash and the proceeds of 
which he was to deposit.50 A surety who was an 
active participant in a wrongful act in connection 
with the securing of the deposit may not, however, 
be permitted to assert a claim for subrogation supe¬ 
rior to the claims of innocent depositors and credi- 
tors of the bank.5i 

In accordance with the general rule, discussed 
supra § 52, that a surety can be subrogated only 
to securities held for the particular debt for which 
the surety is bound, a surety on a depositary^s bond 
will not be subrogated with respect to securities 
which the depositary has given public officials to 


secure the repayment only of deposits in excess of 
the amount of the penalty of the bond.52 

Subrogation to depositores right of priority. If 
the depositor is a state having a right to prior pay¬ 
ment from the assets of the failed depositary, the 
surety will, in many jurisdictions, be subrogated to- 
such right as against general depositors and cred- 
itors of the depositary.53 A few courts, displaying 
an unhidden dislike for a rule which permits a 
surety, who has been paid to assume the risk, to 
assert a right of priority to the pr e judice or ex- 
clusion of general depositors and creditors have held 
that the state’s prerogative right of priority is not 
a right to which such a surety can be subrogated 


BO. Miss.—S. Fldelity & Guar- 
anty Co. v. First State Bank, 76 
So. 747, 116 Miss. 239. 

51- 111.—^People ex rei. Barrett v. 
Fon Du Lac State Bank, 14 N.E.2d 
686, 295 I11.APP. 71. 

Secturln^ deposit Ualilllty In excess 
of statntory limitatioxL 
111.—^People ex rei. Barrett v. Fon 
Du Lac State Bank, supra. 

Wron^rfol ooainiingling of scliool 
dlstsricfs money witb fimds of 
Ijank 

Mo.—In re Parmers* & Merchants* 
Bank of Chillicothe, App., 63 S.W. 
2d 829. 

Asslgnment of claim to snrety held 
inoperatlve 

Mo.—In re Farmers’ & Merchants* 
Bank of Chillicothe, supra. 

52. Wyo.—^U. S. Fldelity & Guaran- 
ty Co. V. Anderson, 264 P. 1030, 38 
Wyo. 88, followed in Kelly v. An¬ 
derson, 264 P. 1033, 38 Wyo. 97. 

53. Mont.—^^tna Accident & Llahil- 
ity Co. V. Miller. 170 P. 760, 54 
Mont. 377, L.R.A.1918C 954. 

60 C.J. p 776 note 42. 

Priority of public deposits on in- 
solvency of banks generally see 
Banks and Bankingr § 532. 
Subrogation to prlorities generaJly 
see supra '§ 64 d (2). 

United States 

(1) Under 31 U.S.C.A. § 193, which 
confers such priority as is secured 
to the United States on a surety who 
pays the money due on a bond given 
to the United States, a surety on a 
bond, given the United States to se¬ 
cure a deposit of funds which it 
holds in trust for Indians on a reser- 
vation, will be substituted to the 
government*s right of priority 
against the assets of the insolvent 
depositary.—^In re Liquldatlon of 
Bank of Woodburn, 42 P.2d 740, 149 
Or. 649—60 C.J. p 775 note 42 [b]. 


(2) The rule applles, notwith- 
standing proof of claim aied by Unit¬ 
ed States and certiilcate of proof of 
claim issued by llquldating agent and 
assigned to surety did not claim or 
grant priority.—^Barnett v. American 
Surety Co. of New York, C.C.A.Okl., 
77 F.2d 225. 

(3) Slnce bonds given by a depos¬ 
itary for the money of bankrupt es- 
tates secure debts not due or payable 
to the United States even though the 
bonds, pursuant to statute, name the 
United States as payee, sureties on 
such bonds are not entitled to a pref- 
erence as respects amounts paid in 
conformity with the bonds on the 
insolvency of the depositary.—^Flor¬ 
ida Bank & Trust Co. of West Palm 
Beach v. Union Indemnity Co., C.C.A 
Fla., 66 P.2d 640, certiorari denied 
63 S.Ct. 6, 287 U.S. 600, 77 L.Ed. 522. 

(4) Under Oklahoma statute enti- 
tling surety who has paid the amount 
of a depository bond securing de¬ 
posits of state, county, municipal, or 
"other public funds*' in a failed bank 
to participate in pro rata divislon of 
assets of bank, the term **other pub¬ 
lic funds*’ must be restrlcted to 
funds ejusdem generis, and does not 
apply to depository bonds securing 
United States funds. and as thus con- 
strued there is no conflict between 
the state and federal statutes.— 
Barnett v. American Surety Co. of 
New York, supra. 

Freferred claim 

Where sanitary district*s deposits 
with bank were not made in manner 
required by statute, no title passed 
to the funds, no relation of debtor 
and creditor was established, and 
funds constituted a preferred claim 
when bank became Insolvent, surety 
on bank’s bond which paid full 
amount of bond to dlstrict became 
subrogated to extent of amount ^aid. 
—Fldelity & Casualty Co. of N. Y. 
V. Niles Bank Co., Com.Pl., 70 N.E. 
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2d 229, afflrmed 71 N.E.2d 742, 79 
Ohio App. 15. 

Deposit of state, county, eto., funds 
in bank not designated depos. 
itary 

Surety on bond executed by bank 
which was not a designated depos¬ 
itary to secure funds deposlted by 
probate judge, having paid penalty of 
bond to state, county, and its politi¬ 
ca! subdlvisions, was entitled to sub¬ 
rogation, against assets of bank In 
hands of receiver, to rights of own- 
ers of funds and not restrlcted to 
such rights as probate judge might 
have.—Salmon v. State of Alabama- 
for Use and Benefit of U. S. Fldelity 
& Guaranty Co., C.C.A.Ala., 81 P.2di 
845. 

G-eneral creditors of insolvent stata 
depositary could not be subrogated 
to state*s preferential rights to ex- 
clusion of sureties on depository 
bond.—State v. Liberty Bank & Trust 
Co., 62 S.W.2d 160, 166 Tenn. 40. 

54. Pa—In re South Philadelphia 

State Bank’s Insolvency, 146 A^ 

620. 296 Pa 433, 83 A.L.R. 1123. 

60 C.J. p 775 note 43. 

TTnauthorized assignment 

State treasurer’s assignment wlth- 
out authority of commonwealth’s 
claim as depositor to surety on bond 
securing deposits gave no rights. 
additional to those acquired by equi- 
table subrogation.—In re South. 
Philadelphia State Bank*s Insolvency-. 
supra 

Sovereign right to priority 

(1) Sovereign right of state to- 
priority of payment over other de¬ 
positors in closed bank cannot pass 
by subrogation to another, although 
statutory right to priority can so- 
pass.—^In re Harr, 179 A. 726, 319 Pa 
193—60 C.J. p 775 note 43 [a]. 

(2) Surety company paying amount 
of commonwealth's deposit in In^ 
solvent trust company to common- 
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and other cases have reached the same resuit by 
Holding that the state, by lending its money at 
interest, taking security therefor, and other acts, 
waives its right of priority so that no such right 
remains to which the surety can be subrogated.®® 
It has also been held that, if the surety asserts its 
rights under a proof of claim which the state has 
previously filed as a general creditor, the surety 
cannot, at the same time, assert that it has been 
subrogated to the state’s rights as a preferred 
creditor.5® 

A statute, providing that the state may proceed 
against the assets of an insolvent depositary as a 
preferred creditor, but that, if the state elects to 
proceed against the depositary’s surety, the latter, 
by reason of his payment shall not be subrogated 
to the state^s right of preference, defeats the sure- 
ties* right of subrogation to the state as a preferred 
creditor of the bank,57 and may validly apply to a 
surety who executes his bond after the statute be- 
comes effective,58 and the fact that the statute 
applies only to sureties on the bonds of depositaries 
of state funds does not render it unconstitutional as 
denying the equal protection of the laws.^^ Such 
a statute cannot constitutionally apply to impair the 
vested right, to be subrogated, of a surety who has 
cxecuted his bond before passage of the statute, al- 
though payment to creditor is not made until after- 
ward.60 

It has been held, however, that a state’s right to 
prior payment in the event of insolvency of the 
state depositary, which is in existence at the time a 


bond is executed to secure state deposits, may, before 
the surety has been compelled to make payment, be 
constitutionally removed or abrogated by legislative 
enactment so that no right of priority remains to 
which the surety can be subrogated but it seems 
that, if a statute repealing the state’s right of pri¬ 
ority does not become effective until after insol¬ 
vency of the depositary, so that the state^s right of 
priority has already accrued, the statute cannot con¬ 
stitutionally apply to prevent the surety from being 
subrogated to that right.®^ 

b. Sureties of Sureties and ludemnitors 

A surety of a surety who Is compelled to pay the 
debt will be subrogated to the creditores right against 
his Immediate principai, and also to whatever rights his 
Principal had. 

A surety of a surety, who is compelled to pay 
the debt, will be subrogated to the creditores rights 
against his immediate principai;®^ and he has the 
same equity to be subrogated to the creditores rights 
and remedies against the original debtor as the 
surety for whom he became bound,®^ but his rights 
in this respect are limited to those of the original 
surety, and, if the latter has been fully paid and 
indemnified by the principai,®^ or the principai has 
a right of set-off arising out of the transaction 
which would fully defeat his right to reimburse- 
ment had he paid the debt,®® subrogation against 
the original principai will be denied the surety of 
the surety. Likewise, it has been held that the 
surety on the appeal bond of an indemnitor will 
not be subrogated to the creditores rights against the 
one whom the principai is bound to indemnify.®"^ 


wealth could not, as subrogees of 
commonwealth, malntain its position 
as sovereign entltled to be paid 
amount of deposit in full; and, where 
commonwealth was preferred de¬ 
positor in insolvent trust company 
under law and not as resuit of reor- 
ganization plan, sureties paying 
amount of deposit to commonwealth 
were not entitled to preference.— 
Smith V. Capital Bank & Trust Co., 
191 A. 124, 326 Pa. 369. 

S5. Wyo.—^National Surety Co. v. 
Morris, 241 P. 1063, 84 Wyo. 134, 
42 A.L.R. 1290. 

€0 C.J. p 775 note 44. 

se. U.S.—Brown v. American Bond- 
ing Co. of Baltimore, Md., Mont., 
210 P. 844, 127 C.C.A. 406, certiorari 
denied 35 S.Ct. 661, 238 U.S. 622, 
69 L.Ed. 1494. 

S7. N.D.—Jones v. Grady, 266 N.W. 
889, 66 N.D. 479, construing Minne¬ 
sota statute. 


58. Minn.—In re Farmers' State 
Bank of North Branch, 219 N.W. 
916, 174 Minn. 683, certiorari de¬ 
nied Brown v. Veigel, 49 S.Ct. 82, 
278 U.S. 647, 73 L.Ed. 669, 

60 C.J. p 776 note 46. 

59. Minn.—^In re Parmers* State 
Bank of North Branch, 219 N.W. 
916, 174 Minn. 583, certiorari de¬ 
nied Brown v. Veigel, 49 S.Ct. 82, 
278 U.S. 647, 73 L.Ed. 659. 

60 C.J. p 776 note 47. 

60. Minn.—U. S. Pidelity & Guar- 
anty Co. v. Rathbun, 199 N.W. 561, 
160 Minn. 176. 

60 C.J. p 776 note 48. 

61. lowa.—^Leach v. Commercial 
Sav. Bank of Des Moines, 213 N.W. 
617, 205 lowa 1164. 

60 C.J. p 776 note 49. 

Subrogation as to rights which credi¬ 
tor no longer posseases at time of 
payment generally see supra 9 52. 
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62. N.D.—State v. Buttzville State 
Bank, 144 N.W. 105, 26 N.D. 196. 

63. U.S.—^In re Adair Realty & 
Trust Co., D.C.Ga, 85 P.2d 531. 

60 C.J. p 781 note 92. 

64. Vt.—McDaniels v. Flower Brook 
Mfg. Co.. 22 Vt. 274. 

Surety’s subrogation to rights of 
Principal generally see supra § 67. 

65. N.Y.—^New York State Bank v. 
Fletcher, 5 Wend. 85, followed in 
Bell V. Greenwood, 242 N.Y.S. 149, 
229 App.Dlv. 650. 

66. Conn.—Ursini v. Piazza, 127 A. 
350, 101 Conn. 736. 

60 C.J. p 781 note 96. 

67. N.Y.—Bell V. Greenwood, 242 
N.Y.S. 149, 229 App.Div. 660. 

Doctrine of subrogation as applicable 
to sureties on appeal bonds gen¬ 
erally see infra § 61. 

Surety on appeal bond of Insurer 
Where judgment is rendered 
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c. Sxireties or Guaraators on Bilis or Notes 

A surety or guarantor who pays a bili or note wllt 
be subrogated to all rights and remedies which were 
available to the holder or owner of the Instrument to 
obtain payment thereof. 

A surety® 8 or guarantor®^ who pays a bili or note 
will be subrogated to all rights and remedies which 
were available to the holder or owner of the instru¬ 
ment to obtain payment thereof. 

On the question of whether a surety who has paid 
the debt and been subrogated to the creditores rights 


against the prlncipal can enforce against the latter 
the bond, note, or other instrument on which the 
surety is directly liable, the authorities are not in 
harmony.*^® It has been held, on the one hand, that 
the acquiring of the obligation by the surety does 
not extinguish the obligation,and that, on the 
payment of a note by the surety thereon, the title^ 
legal and equitable, passes to, and vests in, him, 
and for all purposes he becomes the owner, lega! 
and equitable, of the paper and all collateral securi- 
ty thereto.72 On the other hand, there is authority 


against defendant In an actlon which 
is completely defended and controlled 
on his behalf by an Insurance com- 
pany which has agreed to Indemnify 
him against such liability, and the 
insurance company takes an appeaJ 
giving an appeal bond to stay execu- 
tion on the judgment, the surety on 
the appeal bond who has become 
such at the request of insurer only 
cannot, after being compelled to pay 
the judgment and after insurer has 
become insolvent, be subrogated to 
the rights of the judgment plalntiff 
against the judgment debtor where 
the executlon of the surety*s bond 
was the thlng which prevented insur- 
ei^s liability to the debtor from be¬ 
ing realized on until after insurer 
became insolvent. 

Cal.—^Holmes v. Hughes, 14 P.2d 149, 
126 Cai-App. 290. 

N.T.—Bell V. Greenwood, 242 N.T.S. 
149, 229 App.Div. 660. 

68. Ala.—^Bradley v. Bentley, 163 
So. 351, 231 Ala. 28. 

Ark.—^Holt V. Gregory, 244 S.W.2d 
951, 219 Ark. 798. 

Cal.—Sanders v. Maglll, 70 P.2d 159, 
9 Cal.2d 145. 

Ga.—^Lamis v. Callianos, 194 S.E. 923, 
67 Ga.App. 238—^Hartley v. Hart- 
ley, 179 S.E. 246, 50 Ga.App. 848— 
Campbell v. Rybert, 167 S.E, 924, 
46 Ga.App. 461—^Holton v. Smith, 
163 S.E. 616, 44 Ga.App. 832. 

111.—McKee v. Gaulrapp, 11 N.E.2d 
380, 367 111. 321, 26 Del.Ch. 85. 

Ky.—Moore v. Pope, 86 S.W.2d 640, 
260 Ky. 619. 

Md.—Embrey v. Embrey, 161 A. 153, 
163 Md. 162. 

Neb.—^Weiner v. .®tna Ins. Co. of 
Hartford, Conn., 259 N.W. 607, 128 
Neb. 576. 

Pa.—^Read v. Pennsylvania Co. for 
Insurance on Lives and Granting 
Annuities, 12 A.2d 925, 338 Pa. 389. 
Tenn.—Davis v. Arnett, 177 S.W.2d 
29, 27 Tenn.App. 1. 

60 C.J. p 736 note 62—14A C.J. p 697 
notes 42-43. 

Blghts agaiiLBt eostiTeties 

Where indorsers of note are co- 
sureties and one surety pays judg¬ 
ment against all, he is subrogated to 


rights and securities of creditors 
against cosureties.—^Niagara County 
Nat. Bank & Trust Co. v. La Port, 
253 N.T.S. 433, 233 App.Div. 501. 

TraxusaictloiL cxeatlng snretyship re- 
latlon, 

Transaction whereby tenant seek- 
ing loan from bank executed note to 
landlord and landlord indorsed note 
and transferred chattel mortgage to 
bank created relatlonship of Princi¬ 
pal and surety as between tenant 
and landlord and gave landlord sure- 
ty’s statutory right of subrogation. 
—Bradley v. Bentley, 163 So. 351, 231 
Ala. 28. 

Pnrdhase by comakers 

(1) Where three out of four joint 
comakers purchased notes from 
payee who had commenced action 
thereon, and notes were transferred 
to the three comakers’ nominee, the 
three comakers were entitled to the 
right of subrogation to all the rights 
of the payee, and had the right to 
have the action asslgned to their 
nominee.—Lit Bros., to Use of Kap- 
lan, V. Goodman, 18 A.2d 619, 144 Pa. 
Super. 43. 

(2) In such cajse entry of judg¬ 
ment against the four comakers 
would not harm the fourth comaker 
not joining tn purchase of notes, 
since judgment wan in no sense con- 
clusive of rights of the four comak¬ 
ers among themselves, and merely 
put the three comakers in a position 
to enforce contribution to the proper 
extent, if any, and amount of any 
execution against fourth comaker 
was subject to control of court in 
exercise of sound discretion.—^Llt 
Bros., to Use of Kaplan, v. Goodman, 
supra. 

69. U.S.—Allen v. See, C.A.C 0 I 0 ., 196 
F.2d 608, 

Colo.—Cobbey v. Peterson, 3 P.2d 
298, 89 Colo. 350. 

Mont.—Sun River Stock & Land Co. 
v. Montana Trust & Savings Bank, 
262 P. 1039, 81 Mont. 222. 

N.J.—Steneck Trust Co. v. Steneck 
Club. 169 A. 341, 12 N.J.Misc. 30. 
Or.—Commercial Securities v, Mast, 
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28 P.2d 636, 146 Or. 394, 92 A.L.R. 
194. 

60 C.J. p 736 note 63. 

Collateral pledged by gnaraator and 
maker 

Where collateral pledged by guar¬ 
antor was used to satisfy note, 
guarantor had right of subrogation 
in collateral pledged by maker.— 
Holyoke v. Continental 111. Nat. Bank 
& Trust Co., 104 N.E.2d 838, 346 111. 
App. 284. 

Erasure of uame of coguarautor 

from the face of the note does not 
affect the right of a guarantor of a 
note to be subrogated to the mort¬ 
gage which is collateral security.— 
Blewett V. Bash, 61 P. 770, 22 Wash. 
536. 

70. Ohio.—^Rechtine v. Weis, 2 Ohio 
Supp. 380. 

Subrogation to creditores right to 
sue Principal on instrument itself 
generally see supra § 54 b. 

71. Cal.—Sanders v. Magill, 70 P.2d 
159, 9 Cal.2d 145. 

72. Ala.—^Reese v. Mackentepe, 140* 
So. 650, 224 Ala. 372—^Bradley v. 
Bentley, 163 So. 349, 26 Ala.App. 
299, certiorari denied 163 So. 351, 
231 Ala 28. 

Cal.—Sanders v. Magill, 70 P.2d 169, 
9 Cal.2d 145. 

60 C.J. p 755 note 17 [e]. 

Payment of bili or note by surety as- 
entitling surety to reimbursement 
generally see Principal and Surety 
§ 307 a 

Euforcemeut against prlncipal 
Surety can take up note from hold¬ 
er and enforce it against the Princi¬ 
pal.—^Bankers Trust Co. v. Hale & 
Kilburn Corp., C.C.A.N.T., 84 P.2d 
401. 

Cosureties 

The execution of new note by two 
of four sureties on note, in payment 
of old note, would give sureties so 
paying a right of action against non- 
paying sureties on the old note it¬ 
self.—^Patterson v. Puller, Tex.Clv. 
App., IJO S.W.2d 1230, error dis- 
missed* 
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holding that payment by tbe surety extinguishes 
the instrument'^3 and that a surety who has paid a 
note or other security without taking an assignment 
from the creditor may not sue thereon directly in 
an action at law.'^*^ The cases which uphold the 
right of a surety to relief in law or equity are not 
necessarily based on any continued existence of the 
original instrument but on the implied obligation of 
the Principal to indemnify him, and do not require 
the holding that as the basis of relief the original 
instrument remains undischarged.'^^ Where the 
guarantor of a note is compelled to discharge his 
secondary liability thereon, good conscience requires 
the surrender to him of the obligations of the 
primary debtor, so that he might proceed thereon 
to recoup his loss and a guarantor who was com¬ 
pelled to pay the holder of a note is entitled to re- 
cover from the holder the value of the note and 
mortgage securing it to which the guarantor became 
subrogated where the holder has disposed of the 
note and mortgage.'^'^ 

Where a drawee bank is induced to pay a check 
because of another bank’s guaranty of all previous 


indorsement a right of subrogation presumptively 
arises in favor of the drawee against the guarati- 

tor.'^8 

d. Snreties on Oonstmction Contractors’ Bonds 

(1) In general 

(2) Against whom surety is entitled to 

unpaid funds 

(1) In General 

As a general rule a surety for a construction con¬ 
tractor compelled to make good the default of his Princi¬ 
pal In abandoning the contract or failing to pay ma- 
terialmen and laborers acquires an Interest in unpaid 
sums under the contract by subrogation to the rights 
of the Principal, owner, or laborers or materlalmen whose 
claims are paid, and is also subrogated to other rights 
of the Principal or materlalmen or laborers. 

A surety for a construction contractor compelled 
to make good the default of his principal in aban¬ 
doning the contract, or failing to pay materialmen 
and laborers, is usually regarded as acquiring an 
interest in unpaid sums under the contract by sub¬ 
rogation to the rights of the principal,79 owner,80 


Suhstltnted STirety 
New surety, who, on signing of 
renewal note, wa<s substituted for 
original surety, became entitled by 
substitution to benefit of property 
mortgaged to sureties.—^Arnett v. 
Salyersville Nat. Bank, 46 S.W.2d 
124, 242 Ky. 216. 

73. W.Va,—^Perkins v. HaJl, 17 S.B. 
2d 795, 123 W.Va. 707. 

74. Ohlo.—^Rechtine v. Weis, 2 Ohio 
Supp. 380. 

Subrogation to rights, priorltles, and 
eiiultles 

Payment of note by surety has 
been said to extinguish the original 
debt, and the surety becomes subro¬ 
gated only to rights of payee in se- 
curities, priorities, and equities.— 
Henneke v. Strack, Mo.App., 101 S.W. 
2d 743. 

75. W.Va.—Perkins v. Hali, 17 S.E. 
2d 795, 123 W.Va. 707. 

76. Colo.—Cobbey v. Peterson, 3 P. 
2d 298, 89 Colo. 350. 

Secondary character of liability not 
destroyed 

Where clalm against guarantor of 
note was reduced to judgment, sec¬ 
ondary character of liability was 
not destroyed so as to preclude guar¬ 
antor from being subrogated to hold- 
er’s rights against maker.—Cobbey 
V. Peterson, supra. » 

77. Colo.—Cobbey v. Peterson, su¬ 
pra. 


78. Pa.—Reimel v. Northwestern 
Trust Co., 155 A. 106, 304 Pa. 121. 

G-narantor held presumptively llable 
to drawee 

Pa.—Reimel v. Northwestern Trust 
Co., supra. 

79. TJ.S.—Seaboard Sur. Co. v. State 

of N. D., D.C.N.D., 94 F.Supp. 177 
—Massachusetts Bonding & Ins. 
Co. V. Pago Const. Corp., D.C.Md., 
82 F.Supp. 619—^Maryland Cas. Co. 
V, U. S., 69 F.Supp. 132, 107 Ct.Cl. 
646—Continental Cas. Co. v. City 
of Plttsburgh, D.C.Pa., 68 F.Supp. 
815—Continental Cas. Co. v. City 
of Plttsburgh, D.C.Pa., 68 F.Supp. 
805—^U. S. Fldelity «& Guaranty Co. 
V. U. S., 92 Ct.Cl. 144—Globe 

Indem. Co. v. II. S., 84 Ct.Cl. 687, 
certiorari denied 68 S.Ct. 26, 302 

U. S. 707, 82 L.Bd. 646. 

D.C.—Morgenthau v. Fidelity & De- 
posit Co. of Maryland, 94 F.2d 632, 
68 App.D.C. 163. 

La.—^U. S. Fidelity & Guaranty Co. 

V. Murphy, App., 163 So. 724. 

R.I.—^U. S. Fidelity & Guaranty Co. 
V. Rhode Island Covering Co., 167 
A. 143, 63 R.I. 397. 

Wash.—U. S. Fidelity &. Guaranty Co. 
V. City of Montesano, 295 P. 934, 
160 Wash. 666. 

Wyo.—Corpus Juris cited in State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 6, 7, 8, 11, 47 Wyo. 33. 

60 C.J. p 777 note 60. 

Right of surety as relating back to, 
or having inception at, time when 

699 


suretyship contract is entered into 
see supra § 47 c. 

Trust fund 

Percentage authorlzed to be re- 
tained under construction contract 
was trust fund for benefit of credi- 
tors, collectible claims, and surety.— 
Stubbs Electric Co. v. Longview 
School Dist. No. 112 of Cowlitz Coun- 
ty, 279 P. 86, 153 Wash. 33. 

80. U.S.—Miami Conservancy Dist. 
V. New Amsterdam Cas. Co., C.C.A. 
Ohio, 118 P.2d 604, certiorari de¬ 
nied New Amsterdam Cas. Co. v. 
Conservancy Dist., 62 S.Ct. 80, 314 

U. S. 640, 86 L.Ed. 613—Standard 
Acc. Ins. Co. of Detroit, Mich., v. 
Pederal Nat. Bank of Shawnee, 
C.C.A.Okl., 112 P.2d 692, opinion 
adhered to 115 P.2d 34—Hartford 
Accident & Indemnity Co. v. Cog- 
gin, C.C.A.N.C., 78 F.2d 471, cer¬ 
tiorari denied 66 S.Ct. 141, 296 U.S. 
620, 80 L.Ed. 472, rehearing denied 
56 S.Ct. 169, 296 U.S. 663, 80 L.Ed. 
440—^Maryland Casualty Co. v. 
Portland Const. Co., C.C.A.Vt., 71 
P.2d 658—^Maryland Casualty Co. 

V. Board of Water Com’rs of City 
of Dunkirk, C.C.A.N.T., 66 P.2d 730, 
certiorari denied 64 S.Ct. 346, 290 
U.S. 702, 78 L.Ed. 603—^Parmers' 
Bank v. Hayes, C.C.A.Tenn., 58 P. 
2d 34, certiorari denied 63 S.Ct 8, 
287 U.S. 602, 77 L.Ed. 624—In re 
Cummins Const. Corp., D.C.Md., 81 
F.Supp. 193—Munsey Trust Co. of 
Washington, D, C. v. U. S., 67 F. 
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or laborer or materialman whose 


Supp. 976, 107 Ct.Cl. 131, reversed 
on other grounds 67 S.Ct. 1599, 332 

U.S. 234, 91 L.Ed. 2022—Hardin 
County Sav. Bank v. U. S., 65 P. 
Supp. 1017, 106 Ct.Cl. 577—Ameri¬ 
can Sur. Co. of N. Y. v. City of 
Louisvllle Municipal Housing Com- 
misslon, D.C.Ky., 63 F.Supp. 486, 
afflrmed, C.C.A., Glenn v. American 
Sur. Co., 160 P.2d 977—New York 
Cas. Co. V. Zwerner, D.C.Ill., 58 P. 
Supp. 473—^In re Van ■Winkle, D.C. 
Ky., 49 P.Supp. 711—Maryland Cas. 
Co. V. Lincoln Bank & Trust Co., 
D.C.Ky., 18 P.Supp. 375, reversed 
on other grounds, C.C.A., 103 P.2d 
1016—^U. S. Fidelity & Guaranty 
Co. V. U. S., 92 Ct.Cl. 144—Globe 
Indem. Co. v. U. S.. 84 CtCl. 687, 
certiorari denled 58 S.Ct. 26, 302 

U. S. 707, 82 L.Ed. 646. 

Cal.—A. Farnell Blair Co. v. Holly¬ 
wood State Bank, 227 P.2d 629, 102 
Cal.App.2d 418. 

N.Y.—U. S. Fidelity & Guaranty Co. 

V. Trlborough Bridge Authority, 74 
N.E.2d 226, 297 N.Y. 31, reargu- 
ment denied 77 N,E.2d 9, 297 N.Y. 
694—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Fidelity & Guaranty 
Co., 190 N.B. 330, 264 N.Y. 159— 
Municipal Housing Authority of 
City of Utica v. H. G. Hatfleld Elee. 
Corp., 34 N.Y.S.2d 995, 264 App. 
Div. 99. 

Pa.—^Appeal of Lancaster County 
Nat. Bank, 155 A. 859, 304 Pa. 437, 
76 A.L.R. 912. 

R. I.—Glens Falis Indemnlty Co, v. 
American Awning & Tent Co., 180 
A. 367, 55 B.I. 284, reargument de¬ 
nied 181 A. 297, 55 R.I. 308. 

S. C.—^Brown Const. Co. v. Massachu- 
setts Bonding & Insurance Co., 179 
S.E. 697, 176 S.C. 76, followed in 
181 S.B. 6, 177 S.C. 306. 

Wash.—^U. S. Fidelity & Guaranty 
Co. V. City of Montesano, 295 P. 
934, 160 Wash. 665. 

Wyo.—Corpus Juris dtod in State 
Bank of Wheatland v. Turpen, 34 
P.2d 1. 6, 7, 8, 11, 47 Wyo. 33. 

60 C.J. p 777 note 61. 

Soroty held not primary obligor im- 
der contract with respect to rlght of 
surety to subrogation to rlghts of 
state, following cancellatlon of con¬ 
tract and completion of work by 
surety, in amount retalned by state 
from contractor.—Stanton v. Babor- 
Comeau & Co., 6 N.Y.S.2d 231, 168 
Misc. 190, afflrmed 22 N.Y.S.2d 427, 
260 App.Div. 831, appeal denied 24 
N.Y.S.2d 1020, 260 App.Div. 980. 

Assignmeiit to surety 
Oral promise of hlghway con¬ 
tractor to make written assignments 
to surety of highway funds, and sub- 
seauent written assignments made 


claim is paid;®^ | and this is so independently of assignment.82 


after bond was exeeuted, should be 
considered as single transaction in 
determming surety*s right to re- 
served percentages.—Southern Sure¬ 
ty Co. V. Merchants' & Farmers' Bank 
of Avilla, 176 N.E. 846, 203 Ind. 173, 
rehearing denied 179 N.E. 327, 203 
Ind. 173. 

81. U.S.—^In re L. H. Duncan & 
Sons, C.C.A.Pa, 127 P.2d 640—Mia- 
mi Conservancy Dist. v. New Am- 
sterdam Cas. Co., C.C.A.Ohio, 118 
P.2d 694, certiorari denied New 
Amsterdam Cas. Co. v. Conservan- 
cy Dist., 62 S.Ct. 80, 314 U.S. 640, 
86 L.Ed. 613—U. S. Fidelity & 
Guaranty Co. v. Sweeney, C.C.A. 
Mo., 80 P.2d 235—Street v. Pacific 
Indemnity Co., C.C.A.Cal., 79 P.2d 
68, certiorari denied 66 S.Ct. 696, 
297 U.S. 718, 80 L.Ed. 1003—Farm¬ 
ers' Bank v. Hayes, C.C.A.Tenn., 
68 P.2d 34, certiorari denied 63 S. 
Ct. 8, 287 U.S. 602, 77 L.Ed. 624— 
In re Supreme Appliance & Heat- 
ing Co., D.C.Ky., 100 P.Supp. 200— 
Maryland Cas. Co. v. U. S., 69 P. 
Supp. 132, 107 Ct.Cl. 646—Munsey 
Trust Co. of Washington, D. C., v. 

U. S., 67 P.Supp. 976, 107 CtCl. 131, 
reversed on other grounds 67 S.Ct. 
1599, 332 U.S. 234, 91 L.Ed. 2022— 
New York Cas. Co. v. Zwerner, D.C. 
111., 68 P.Supp. 473—Maryland Cas. 
Co. v. Lincoln Bank <& Trust Co., 
D.C.Ky., 40 P.Supp. 782—U. S. Pi- 
delity & Guaranty Co. v. John R. 
Alley & Co., D.aOkl., 34 P.Supp. 
604. 

Ala,—U, S. Fidelity & Guaranty Co. 

V. First Nat. Bank, 140 So. 766, 224 
Ala. 375. 

lowa.—^Hercules Mfg. Co. v. Burch, 
16 N.W.2d 860, 235 lowa 568. 

La—^Winkle Terra Cotta Co. v, But- 
ler, 117 So. 134, 166 La. 241. 

Ohio.—^Angus v. .<Etna Casualty & 
Surety Co., 177 N.E. 646, 39 Ohio 
App. 411. 

Okl.—Standard Acc. Ins. Co. v. U. S. 
Cas. Co., 188 P.2d 204, 199 Okl. 530 
—Fidelity Nat. Bank of Oklahoma 
City V. U. S. Cas. Co., 131 P.2d 75, 
191 Okl. 496. 

Pa.—Appeal of Lancaster County 
Nat. Bank, 165 A. 859, 304 Pa. 437, 
76 A.L.R. 912. 

Tenn.—^Miller Bros. Co. v. Standard 
Plumbing & Heating Co., 15 Tenn. 
App. 102. 

Tex.— Mina. Casualty & Surety Co. v. 
Hawn Lumber Co., Civ.App., 62 
S.W.2d 329, modified on other 
grounds 97 S.W.2d 460, 128 Tex. 
296, rehearing denied and modified 
on other grounds 98 S.W.2d 167, 
128 Tex. 296—Metropolitan Casual¬ 
ty Ins. Co. V, Cheaney, Civ.App., 32 


S.W.2d 691, afflrmed, Com.App., 55 
S.W.2d 554. 

W.Va—^Fidelity & Deposit Co. of 
Maryland v. Lewis County Court, 
15 S.E.2d 302, 123 W.Va 409. 

Wis.—Murphy v. National Paving 
Co., 281 N.W. 705, 229 Wis. 100. 
Wyo.—Corpus Juris cited in State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 6, 7, 8, 11, 47 Wyo. 284. 

60 C.J. p 778 note 62. 

E^ultable iuterest Iu retaiued per. 
ceutage 

Under surety contract requlring 
owner to retain percentage of amount 
due contractor, surety had equitable 
interest in retained percentage, which 
could not be diverted without his 
consent.—^American Surety Co. v. 
Plank & Whitsett, 165 S.E. 660, 159 
Va. 1. 

FtLud as securlty for surety 
The portion of consideration pay- 
able under construction contract that 
state, county, municipality or other 
Public body is required by statute to 
retain is not only a trust fund for 
those performing labor and furnish- 
ing materials in connection with the 
work but is also security for surety 
on performance bond.—^Fidelity & 
Deposit Co. of Maryland v. Herbert 
H. Conway, Inc., 128 P.2d 764, 14 
Wash.2d 561, 

Natare of rlght; parlority 
The right of surety on perform¬ 
ance bond against percentage of con¬ 
sideration payable under construc¬ 
tion contract retained by school dis- 
trict gained through subrogation to 
the claims of creditors paid by surety 
would be merely the right of the 
ordmary materialman dependent on 
the proper flling of notice of claim, 
and not entitled to priori ty as 
against other creditors.—^Fidelity & 
Deposit Co. of Maryland v. Herbert 
H. Conway, Inc., supra, 

Enforcemeut of lleu 

Contractor's surety is entitled to 
exoneration by enforcement of ma- 
terialman*s lien under title-retalning 
contract.—^New Jersey Fidelity & 
Piate Glass Ins. Co. v. General Elec¬ 
tric Co., 168 S.E. 425, 160 Va, 342. 

82. U.S.—^Hartford Accident & In¬ 
demnity Co. V. Coggin, C.C.A.N.C., 
78 F.2d 471, certiorari denied 56 
S.Ct 141, 296 U.S. 620, 80 L.Ed. 472, 
rehearing denied 66 S.Ct. 169, 296 
U.S. 663. 80 L.Ed. 440—Lacy v. 
Maryland Casualty Co., C.C.A.N.C., 
32 F.2d 48—Danais v. M. De Mat- 
teo Const Co., D.C.N.H., 102 F. 
Supp. 874. 

60 C.J. p 777 notes 60, 61, p 778 note 
62. 
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Such a surety will also be subrogated to other 
rights of the Principal,83 materialmen or laborers,^^ 
or owner;85 it has been held that an optional 
right on the part of the owner in the event of de- 
fault to take over the contractores materials and 
supplies for use in completion of the contract is not 
a right held in trust, such as retained percentages, 
but is one which is waived by a demand on the 
surety to complete the contract, and he cannot be 
subrogated thereto.83 The surety on a bond to hold 
the owner harmless from liens arising for labor and 
materials is not entitled to be subrogated as against 
the owner to the right of lienors whose claims he 
discharged by payment.87 

Where a government contractor completed the 
work contracted for, but remained indebted to ma¬ 
terialmen, and the surety paid the amount of the 


penalty of the bond into court, which was distributed 
ratably among the materialmen, leaving substantial 
balances stili owed to them by the contractor, the 
surety is not subrogated to any right of the govern¬ 
ment in retained percentages owing to the contrac¬ 
tor, since the government had no claim on 
the fund after completion of the work contracted' 
for; nor is the surety subrogated to the rights of 
the materialmen, since the debt owed by the con¬ 
tractor to them remained unsatisfied.88 

By paying the claims of laborers or materialmen 
in accordance with the requirements of an additional 
bond given for their protection, a surety is not sub¬ 
rogated to any right of the owner or of the contrac¬ 
tor where the construction contract conferred no 
rights on the laborers or materialmen to obtain pay- 
ment of their bilis or to file liens, and where the 


83. U.S.—Maryland Casualty Co. v. 

City of Cincinnati, D.C.Ohio, 291 

P. 834. 

Blffhts agralust sulicoiLtraotorB 

(1) GeneraJly, a surety who, under 
the requirement of his bond, com- 
pletes the contract of a defaultlng 
contractor, may be subrogated to ali 
rights and remedies of the defaultlng 
contractor against a thlrd person, 
who, by a subcontract, was obligated 
and wrongfully falled to perform 
some part of the work which the 
surety was requlred to complete, al- 
though no relatlon of contract or of 
privlty existed between the surety 
and the sub contractor, but surety 
stands in no better position than the 
Principal contractor through whom 
his right is derived. 

U.S.—National Sur. Corp. v. Allen- 

Codell Co., D.C.Ky., 70 P.Supp. 189. 
Cal.—Storm & Butts v, Lipscomb, 3 

P.2d 667, 117 CaLApp. 6. 

(2) Where contractor abapdoned 
the contract, and subcontractor wajs 
therefore justified in treatlng the 
subcontract as termlnated and in re- 
fusing to perform it, contractor’s 
surety, who was compelled to com¬ 
plete the work, could not recover 
from subcontractor for work uncom- 
pleted under the subcontract, par- 
ticularly where surety was guilty of 
deliberate delay and inexcusable neg- 
lect in completing the contract.— 
National Sur, Corp. v. Allen-Codell 
Co., supra 

(3) The fact that surety of con¬ 
tractor took from contractor an as- 
slgnment of contractores rights under 
his contract with subcontractor add- 
ed nothlng to surety’s rights to re¬ 
cover from subcontractor.—^National 
Sur. Corp, v. Allen-Codell Co., supra. 


84. N.J.—Guise v. John C. Gulse, 
Inc., 163 A. 121, 112 N.J.Eq. 11. 
Pa.—^Du Bois V. U. S. Fidelity & 
Guaranty Co., 18 A.2d 802, 341 Pa 

85. 

60 C.J. p 778 note 66. 

Bights against contractor 
Contractor’s surety, by paying mar 
terialmen’s claims, was subrogated 
to the rights of the materialmen 
against the contractor.—^Du Bois v. 
U. S. Fidelity & Guaranty Co., 18 
A2d 802, 3'41 Pa. 85—Sundheim v. 
School Dlst. of Philadelphia, 166 A. 
366, 811 Pa. 90—^In re Troutwinees 
Estate, 178 A. 302, 117 Pa.Super. 525. 

Rights of gnarantor against surety 
on performance bond 
General contractor who as guaran- 
tor paid materialman’s claim against 
subcontractor succeeded to material- 
man's rights against surety on sub- 
contractor's performance bond.—Mc¬ 
Clelland V. New Amsterdam Cas. Co., 
185 A. 198, 322 Pa. 429—60 C.J. p 778 
note 66 [bj. 

£len 

Surety on contractor’s bond is en¬ 
titled to subrogation to materlal- 
man’s lien on payment of debt due 
materialman.—^Weil-McLain Co. v. 
Maryland Casualty Co., 258 N.W. 175, 
217 Wis. 126—60 C,J. p 778 note 60 
Cc]. 

Owner wrongfully paying ont per- 
centage requlred to be retained under 
construction contract was llable to 
surety on contractores bond.—Stubbs 
Electric Co. v. Longvlew School Dist. 
No. 112 of Cowlitz County, 279 P. 86, 
163 Wash. 33. 

Rights against bank satlsfylng debt 
out of retained percentages 
The surety on a municipal pavlng 

/01 


contractor’s bond, who paid claim of 
subcontractor against contractor and' 
was subrogated to rights of subcon¬ 
tractor, was not precluded from sulng 
bank which had satislied contractor's 
indebtedness to bank out of retained’ 
percentages paid by city on contract 
by fact that neither surety nor sub¬ 
contractor sued bank wlthin the time 
for bringlng suit on the bond after 
work was completed, since subcon¬ 
tractor was not limited to suit on. 
contractor’s bond but had Independ- 
ent remedy, to which surety succeed¬ 
ed by subrogation, of suing bank 
wlthin period of general statute of 
llmltatlons if fund could be traced! 
into bank.—Murphy v. National Pav- 
ing Co., 281 N.W. 705, 229 Wis. 100. 

85. N.Y.—American 'Sur. Co. of New 
York V. Tannhauser, 37 N.Y.S.2d! 
460, afflrmed 39 N.Y.S.2d 996, 265 
App.Dlv. 999, appeal denled 41 N. 
Y.S.2d 192, 265 App.Div. 1053. 

Frand 

On payment of laborers and materi¬ 
almen as required by bond, the sure¬ 
ty of a contractor for construction. 
of schoolhouse for board of education 
becomes subrogated to any cause of 
action in fraud which board of edu¬ 
cation had against contractor.— 
American Surety Co. of New York v. 
Tannhauser, supra. 

88. Wash.—U. S. Fidelity & Guaran¬ 
ty Co. V. Ryan, 214 P. 433, 124- 
Wash. 329, 39 A.L.R. 109. 

60 C.J. p 778 note 67. 

87. Ala.—Central Lumber Co. v* 
‘Schillecl, 148 So. 614, 227 Ala. 29. 

88. U.S.—^American Surety Co. of 
New York v. Westinghouse Electric 
Mfg. Co., C.C.A.Pla.. 76 F.2d 377, 
afflrmed 66 S.Ct. 9, 296 U.S. 133, 80- 
L.Ed. 105. 
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contract contained no provision entitling the owner 
to withhold funds owing to the contractor for the 
payment of such claims and the mere fact that 
the contractor, after completion of work on the 
general contract, defaulted on a new contract, which 
was completed by the surety who was paid there- 
for, does not entitle the surety to subrogation with 
respect to funds retained under the general con- 
tract.^o 

As the subrogation is limited to the extent neces- 
sary for reimbursement, the fact that the surety 
completes the contract at a profit does not entitle 
him to unpaid sums in excess of the amounts he has 
actually expended.^i Interest is not, however, con- 
sidered profit within the rule .^2 

A surety can acquire no right in the nature of 
a mechanicas lien other than through the contractor, 
on the theory of subrogation to the contractores 
right, and hence cannot acquire it where the con¬ 
tractor is entitled to no such equity because he 
breached the contract without justification.93 A 
surety for a construction contractor is not precluded 
from being subrogated to the rights of the principal 
in moneys due under the contract by the fact that 
at the time of making advances on behalf of the 
Principal he took additional indemnity and security, 
in the absence of an agreement that the surety 


would look only to such security and indemnity 
agreement.9^ Unpaid claims for labor are not de- 
feated by the surety^s right of subrogation to claims 
paid by the surety for materials furnished, since 
labor claims are independent of materialmenes claims 
and of equal dignity therewith in the matter of 
priority.95 Where a statute provides for laborers’ 
and materialmen’s liens on Street improvement 
assessments and bonds, which, however, terminate 
if no action to enforce them is brought within a 
specified period, a surety paying claims of laborers 
and materialmen after termination of their lien is 
not entitled to such lien by subrogation.^® 

A surety of a subcontractor compelled to pay a 
judgment obtained by the contractor for breach of 
the subcontract is legally subrogated to the rights 
of the contractor against the principals on the 
bond.®*^ 

Amounts paid and distributed. The lien of the 
surety is restricted to funds due, retained, or un¬ 
paid at the time of the default.®® Accordingly, 
where payments are made to the contractor un- 
conditionally, he can use the money so paid in any 
way he desires, and as to such payments the right 
of subrogation does not inhere to a surety of the 
payee.®® Thus, a surety is not entitled to subroga¬ 
tion as to payments made by the owner to the con- 


89. U,S.—City of Philadelphia, to 
Use of Warner Co., v. National 
Sur. Corp., C.C.A.Pa., 140 F.2d 806. 
Pa.—Sundheim v. School Dist, of 
Philadelphia, 166 A. 365, 311 Pa. 
90—In re Troutwine's Estate, 178 
A. 302, 117 Pa.Super. 525. 

Cases Involviugr sin^le hond dlstin- 
gtiished 

“Under federal statutes a single 
bond Is required which must provide 
for the completion of the contract 
and the payment of labor and materi¬ 
almen. ... It has been held by 
federal courts that there is a dlrect 
contractual obligation to the govern- 
ment as a party to the contract, bind- 
ing on the contractor and surety, to 
pay labor and materialmen. Conse- 
quently when the contractor fails to 
pay labor and materialmen, it is 
tantamount to a breach of its con¬ 
tract with the United States govern- 
ment. When this occurs and the 
surety pays the labor and material¬ 
men, it stands in the positlon of a 
surety completing a contractual ob¬ 
ligation of a defaulting contractor 
and performing an equitable duty to 
the United States. It is therefore 
entitled to subrogation to the rights 


of the United States in the fund. 
. . . In Pennsylvania, where our 

statutes and the facts coincide with 
the cases decided by the federal 
courts, we are in harmony with those 
decisions as illustrated by Lancaster 
County National Bank’s Appeal, 165 
A. 869, 861, 304 Pa. 437.“—Du Bois v. 
U. S. Pidellty & Guaranty Co., 18 A. 
2d 802, 805, 341 Pa. 85. 

90. Pa—Sundheim v. School Dist. of 
Philadelphia 166 A. 365, 311 Pa 
90. 

91. N.J.—^Union Stone Co. v. Hud- 
son County, 65 A. 466, 71 N.J.Eq. 
667. 

60 C.J. p 778 note 64. 

Extent and limitations of subroga¬ 
tion to rights of creditor generally 
see supra § 52. 

92. U.S.—Glenn v. American Sur. 
Co., C.C.A.Ky., 160 P.2d 977. 

93. N.J.—^Jersey Land Co. v. Gun- 
zenhauser, 176 A. 371, 117 N.J.Eq. 
463. 

94. U.S.—Massachusetts Bonding d 
Ins. Co. V. Fago Const. Corp., D.C. 
Md., 82 F.Supp. 619. 


95. Okl.—Standard Acc. Ins. Co. v. 
U. S. Cas. Co., 188 P.2d 204, 199 
Okl. 630. 

96- U.S.—^American Surety Co. of 
New York v. City of Santa Barbara 
C.C.A.Cal., 56 F.2d 769, certiorari 
denied 63 S.Ct. 17, 287 U.S. 616, 77 
L.Ed. 535. 

Beason. for nae 

Whatever rights the surety mlght 
have Secured in and to the bonds and 
assessments by reason of the prompt 
payment of the lien claimants were 
lost by his delay beyond the period 
within which action was required on 
the part of the claimants to perfect 
and continue their lien.—American 
Surety Co. of New York v. City of 
Santa Barbara, supra 

97- La.—R. P. Farnsworth & Co. v. 
Estrade, Cotton & Fricke, App., 166 
So. 160, amended and rehearing 
denied 166 So. 676. 

98. U.S.—^Maryland Cas. Co. v. Lin¬ 
coln Bank & Trust Co., D.C.Ky., 18 
F.Supp. 375, reversed on other 
grounds, C.C.A., 103 F.2d 1016. 

99. U.S.—Maryland Cas. Co. v. Lin¬ 
coln Bank & Trust Co., supra. 
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tractor and transferred by the latter to a creditor 
or assignee prior to the contractores default,^ or 
even after the default if the indebtedness was bona 
fide and the creditor had no knowledge of the con¬ 
tractores default.2 The transfer of the fiind does 
not of itself discharge the equities attached to it 
where the contractor, on receiving payment from the 
owner, fails to pay laborers or materialmen, and 
transfers the money received to a creditor or as¬ 
signee the surety is entitled to subrogation if 
the creditor or assignee receives such payment with 
knowledge of the contractores default and prior to 
the suretyes knowledge thereof.^ It has been held 
that the surety is entitled to recover from the as- 
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signee money paid by the owner to the assignee and 
contractor jointly, to the extent that such money 
was applied on the contractores debt to the assignee, 
but not to the extent that the money was used to 
pay for labor and materials.5 

Vohinteer, In accordance with the general rule, 
stated supra § 9, that a mere volunteer who pays 
the debt of another is not entitled to subrogation, 
a surety on a contractores bond who elects to com¬ 
plete the Work is not entitled to be subrogated where 
the contractor was justified in refusing to go ahead 
with the Work under contract, so that there was no 
liability on the part of the surety to complete the 
work or respond in damages.® 


1, U.S.—Maryland Cas. Co. v. Lin¬ 
coln Bank & Trust Co., supra. 

Va.—School Board of Carroll County 
V. First Nat. Bank. 170 S.E. 625, 
161 Va. 127. 

2. U.S.—Callfornla Bank v. U. S. 
Fldellty & Guaranty Co., C.C.A.Cal., 
129 F.2d 761—Fidelity & Deposit 
Co. of Maryland v. Union State 
Bank of Minneapolis, D.C.Md., 21 
F.2d 102. 

60 C.J. P 780 note 83. 

Squltalble Uen fonnded on 
ment of future paymeiits 

(1) Under federal law, a surety 
may obtain relief by way of equitable 
lien founded on an assignment to it 
of future payments, but the lien is 
unenforceable against a transferee 
for value without notice of the as- 
signment.—^First Camden Nat. Bank 
& Trust Co. V. .aitna Cas. & Sur. Co., 
C.C.A.N.J., 132 F.2d 114, certiorari 
denied Mtna, Cas. & Sur. Co. v. First 
Camden Nat. Bank & Trust Co., 63 
S.Ct. 1157, 319 U.'S. 749, 87 L.Bd. 1704. 


contractor retains doniinion over the 
contract moneys.—First Camden Nat. 
Bank & Trust Co. v. u®tna Cas. & 
■Sur. Co., C.C.A.N.J., 132 F.2d 114, cer¬ 
tiorari denied JEtna Cas. & Sur. Co. v. 
First Camden Nat. Bank & Trust Co., 
63 S.Ct. 1167, 319 U.S. 749, 87 L.Ed. 
1704. 

(4) Where federal contractor 
agreed to turn over payments to 
surety but was allowed to collect 
payments without any supervision, 
assignment to surety of retained per- 
centages and payments on default 
was void under New Jersey law as 
against bank to which contractor 
paid moneys received from federal 
government to discharge an unse- 
cured debt owed to bank, which had 
no knowledge of the assignment, 
since bank was a transferee for val¬ 
ue.—First Camden Nat. Bank & Trust 
Co. V. .®tna Cas. & Sur. Co., C.C.A. 
N.J., 132 F.2d 114, certiorari denied 
.^tna Cas. & Sur. Co. v. First Camden 
Nat. Bank & Trust Co., 63 S.Ct. 1167, 
319 U.S. 749, 87 L.Bd. 1704. 


(2) Where national bank did not 
know of assignment by contractor to 
surety of retained percentages of 
payments under federal contract on 
default, or of agreement giving sure¬ 
ty control over payments to contrac¬ 
tor, surety under federal law had no 
equitable lien on payments made to 
contractor as against bank which ap¬ 
plied moneys received by contractor 
to unsecured debt owed bank by con¬ 
tractor, and such debt constituted 
“value.”—^First Camden Nat. Bank & 
Trust Co. V. .^tna Cas. & Sur. Co., C. 
C.A.N.J., 132 F.2d 114, certiorari de¬ 
nied .Sltna Cas. & Stir. Co. v. First 
Camden Nat. Bank & Trust Co., 63 S. 
Ct. 1157, 319 U.S. 749, 87 L.Ed. 1704. 

(3) Under New Jersey law, a sure- 
ty's claim to funds remaining in 
hands of owner founded on an assign¬ 
ment by contractor of funds due 
from owner is void as to claimants 
for labor and materials where the 


Payment based on false affidavlt 

Where no llens had been filed by 
materialmen or laborers, and board of 
education in good faith paid contrac¬ 
tor who made false affidavits that all 
bilis had been paid, the board's ob- 
ligations to the contractor were dis- 
charged and board had no cause of 
action against contractor for conver- 
sion of which contractor’s surety 
could avail himself against contrac¬ 
tor after payment by surety of ma¬ 
terialmen, laborers and others; nor 
could surety as subrogee maintain 
action “against contractor either on 
ground that contractor had perpetrat- 
ed a common law fraud against la¬ 
borers and materialmen or on ground 
that they had an action under the 
lien law declaring that funds re¬ 
ceived by contractor for public im- 
provement constitute trust funds 
and punishing as a larceny their mis- 
application by contractor.—American 


Surety Co. of New York v. Tannhaus-- 
er. 37 N.Y.S 2d 450. afflrmed 39 N, 
Y.S.2d 996, 266 App.Div. 999, appeal 
denied 41 N.Y.S.2d 192, 266 App.Div. 
1053. 

3. U.S.—^Maryland Cas. Co. v. Lin¬ 
coln Bank & Trust Co., D.C.Ky., 40» 
F.Supp. 782. 

4. U.S.—U. S. Fidelity & Guaranty 
Co. v. Bank of Brewton, D.C.Ala., 
F.Supp. 272. 

Held not paymenl» under contract 
Road contractor’s assignee apply- 
Ing portion of reserve percentage due 
contractor to payment of advance- 
ments made to contractor and paying 
remainder to contracting flrm and 
partners thereof with knowledge con¬ 
tractor was in default could not 
avoid liability to contractor’s surety 
on ground that in eifect reserve per¬ 
centage had been paid to contractor 
under contract.—U. S. Fidelity & 
Guaranty Co. v. Bank of Brewtsn, su¬ 
pra. 

Estoppel to claim assignment ineffec- 
tive 

Where town in paying to bank a 
construction contract progress pay¬ 
ment, which had been assigned to 
bank by contractor, did not act on 
contractor’s certificate to town that 
he had paid claims in full, executed 
in connection with obtaining a prior 
progress payment, the certificate did 
not estop contractor’s surety to claim 
that assignment was inefCective be- 
cause contractor was in default under 
his contract when the assignment 
was made, and was not entitled to 
further payments.—Town of River 
Junction, Fla., v. Maryland Cas. Co., 
C.C.A.Fla., 133 P.2d 57. 

5. Mich.—^Fidelity & Casualty Co. 
of New York v. Livingston, 208 N. 
W. 446, 234 Mich. 375. 

60 C.J. p 780 note 83. 

6. U.S.—Anderson v. U. S., 97 Ct.Cl. 

645, 
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(2) Agamst Whom Surety Is Entitled to Un- 
paid Funds 

The rlght of the contractor’8 surety to be subrogated 
with respect to unpald funds Is usually regarded as su¬ 
perior to the claims of genera! creditors, the contractor 
or his receiver or trustee, the assignee of funds due un¬ 
der the contracti and various other persons. 

The right of the contractores surety to be sub¬ 
rogated with respect to unpaid funds is usually re¬ 
garded as superior to the claims of general credi- 
tors,*^ the contractor,8 a receiver of the contractor,^ 
the contractores trustee in bankruptcy,^® a material- 
man who had assisted the contractor in deceiving 
the surety as to the contractor’s assets,!^ or any per- 
son who receives or appropriates the proceeds of the 
•contract with notice of the contractores default and 
of the surety’s rights,^^ even creditors who seek 
to attach the fund after the contract of suretyship 


has been entered into,i3 and apparently although the 
creditor may be one who has performed work for the 
contractor prior to the latteres abandonment.^^ A 
surety who has paid laborers and materialmen, as 
required by an additional bond given for their pro- 
tection, has no right, by subrogation, superior to 
that of other creditors of the contractor, to funds in 
the hands of the owner, however, notwithstanding 
the contractor had failed to pay such laborers and 
materialmen and had ceased work on the contract 
where the contractor was never in default, and the 
contract was never turned over to the surety for 
completion, there being no provision in the con- 
struction contract conferring rights on laborers or 
materialmen to obtain payment of their bilis or to 
file liens, and no provision entitling the owner to 
withhold funds owing to the contractor for the 
payment of such claim.^S it has been held that, 


7. U.S.—U. S. Fldelity & Guaranty 
Co. v. John R. Alley & Co., D.G.Okl., 
34 P.Supp. 604. 

II.I.—U. S. Pidelity & Guaranty Co. 
V. Rhode Island Covering Co., 167 
A. 143, 53 R.I. 397. 

60 C.J. p 778 note 69. 

Right of subrogation as to amounts 
paid and distributted see supra sub- 
divislon d (1) of this section. 

TnappUcability of Uen statntes 

The statutes provlding for liens on 
production of one's labor and on real 
estate or improvements thereon are 
inapplicable to claimed liens for Pub¬ 
lic liability and workmen*s compen- 
sation Insurance premiums on re- 
talned percentages of contract prices 
-due insured for construction of Pub¬ 
lic Works, and question whether such 
statutes were complied with is imma- 
terial In determimng whether insurer 
obtained preference or lien independ- 
-ently of mechanic's lien statutes and, 
if so, status thereof, with respect to 
clalm of surety on insured’s contract 
performance bond to payment from 
such fund of amount of material- 
men's claims paid by surety.—Stand¬ 
ard Acc. Ins. Co. V. U. S. Cas. Co., 188 
P.2d 204, 199 Okl. 630. 

Attor]ie 7 ’s fees 

Where road contractor agreed to 
save surety on road contractor*s per¬ 
formance bond harmless against ali 
liability, damages, loss and expenses, 
includlng counsel and attorney’s fees 
which surety might be called on to 
jlncur by reason of executing bond, 
and surety held valid asslgnment of 
prefinal estimate and retained per- 
centage on road contract against 
which there were no valid and unpald 
■claims, surety in action to determine 
liability under bond was properly re- 
imbursed for attorney's fees out of 
tretained percentage of road contract 


—^Associated Indem. Corp. v. Del 
Guzzo. 81 P.2d 616, 195 Wash. 486. 

8. U.S.—Standard Acc. Ins. Co. v. U. 
S.. CtCl.. 97 P.Supp. 829. 

N.J.—^National Sur. Corp. v. Barth, 
89 A.2d 104, 20 N.J.Super. 100. 
N.T.—U. S. Pidelity & Guaranty Co. 
V. Triborough Bridge Authority, 74 
N.B.2d 226, 297 K.Y. 31, reargument 
denled 77 N.E.2d 9, 297 N.T. 694— 
Scarsdale Nat. Bank & Trust Co. v. 
U. iS. Pidelity & Guaranty Co., 190 
N.E. 330, 264 N.Y. 159. 

9. Ind,—Southern Ry. Co. V. Bretz, 
104 N.E. 19, 181 Ind. 604. 

60 C.J. p 778 note 70. 

10. U.S.—In re L. H. Duncan & Sons, 
C.C.A,Pa., 127 P.2d 640. 

Claims paid by surety after adjudl- 
catloxi IxL bankznptcy 
Where surety under statutory 
bonds guaranteelng performance by 
bankrupts of a highway construction 
contract with the Commonwealth of 
Pennsylvania and payment of ma¬ 
terialmen and laborers paid claims 
for labor and material exceeding 
amount remainlng due from common¬ 
wealth on contract and took assign- 
ments from those whose claims were 
paid, and surety, under Pennsylvania 
law, was otherwise entitled to subro¬ 
gation to unpaid balance due from 
commonwealth on the contract, fact 
that bankrupts were adjudicated 
bankrupt before surety paid laborers 
and materialmen did not affect sure- 
ty’s right of subrogation, the surety 
being subrogated in this case to the 
rights of the laborers and material¬ 
men, and not to those of the contrac¬ 
tor, and such right was paramount to 
trustee's right to fund remainlng due 
under contract.—^In re L, H. Duncan 
& Sons, supra. 


11. 111.—Coudy Bros. Dumber Co. v. 
Board of Educatlon, 262 111.App. 
493. 

12. U.S.—^Maryland Cas. Co. v. Lin¬ 
coln Bank & Trust Co., D.C.Ky., 18 
P.Supp. 376. 

13. R.I.—U. S. Pidelity & Guaranty 
Co. v. Rhode Island Covering Co., 
167 A. 143, 53 R.I. 397. 

S.C.—^Brown Const. Co. v. Massachu- 
setts Bonding & Insurance Co., 179 
S.E. 697, 176 S.C. 76, followed in 181 
•S.E. 6, 177 'S.C. 306. 

60 C.J. p 778 note 71. 

14. Md.—Stehle v. United Surety 
Co., 68 A. 600, 107 Md. 470. 

15. Pa.—Du Bois v. U. S. Pidelity & 
Guaranty Co., 18 A.2d 802, 341 Pa. 
85—Sundheim v. School Dist, of 
Philadelphia, 166 A. 365, 311 Pa. 
90. 

Bonds not Incorporated into contract 
Highway contractor’s surety, who 
paid claims against contractor for la¬ 
bor and materials in accordance with 
his obligation on additional bonds for 
labor and materials, could not incor¬ 
porate the additional bonds into the 
construction contract because of a 
general reference in the introduction 
of the contract that everything con- 
tained in the contract, as well as the 
proposal or bld, was made part of the 
speciflcations and contract, in order 
to entitle him to a preference over 
creditors of contractor for money due 
under contract.—^Du Bois v. U. S. Pi¬ 
delity & Guaranty Co., 18 A.2d 802, 
341 Pa, 86. 

Effeot of agreemeiLt for completion of 
work 

Agreement between contractor, 
who was flnancially unable to con¬ 
tinue with work on the contract, and 
1 another for the “flnanclng, supervi- 
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where the surety^s bond covered the contractores ob- 
ligation to materialmen which remained substantially 
unsatisfied notwithstanding payment by the surety 
of the amount of the penalty of the bond, the surety 
is not subrogated to any rights or remedies with 
respect to percentages retained under the contract, 
the enforcement of which would operate to the 
prejudice or injury of the materialmen.^6 There 
are cases to the effect that, where the surety’s bond 
does not render him liable for labor and material, 
his rights in unpaid funds, where he completes the 
contract after abandonment, are superior to the 
claims of those who have furnished labor and ma¬ 
terial to the contractor prior to the abandonment.^'^ 
Although a subcontractor is not entitled to recover 
the balance due for municipal work under the con¬ 
tractores statutory bond because of failure to file 
proper notice thereunder, he may recover the bal- 
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ance out of unpaid money held by the city as against 
the surety on the contractores bond who took an 
assignment of the contract and completed the work 
thereunder on the contractores default, by virtue of 
a provision in the specifications requiring an as¬ 
signment of the contract by the contractor to be 
subject to a prior lien for Services rendered or ma- 
terials supplied.^8 

The surety’s right relates back to the date of 
the contract and is superior to a claim of the 
United States for unpaid taxes for periods subse- 
quent to the date of the contract of suretyship, al¬ 
though prior to the date of payment by the surety 
this rule applies where the owner is a mere stake- 
holder and has no rights of his own to assert,20 
and it does not prevent the United States from 
setting off against the sums retained by it, pursuant 


sion and completlon of the work” hy 
the other for a stated compensation, 
dld not confer on contractor’s sure¬ 
ty, who had paid claims against con¬ 
tractor for labor and materlals In 
accordance with his obligation on ad- 
ditional bonds, any special interest in 
funds due under the contract, and 
would not entitle surety to a prefer- 
ence over other creditors of the con¬ 
tractor.—Du Bois V. U. S. Fidelity & 
Guaranty Co., supra. 

(Tolnt indemnity agreement coverlng 
constmction and addltlonal 
bonds 

Under indemnity agreement where- 
by, in event of breach of contracts by 
contractor, surety became subrogat- 
ed to rights of contractor in con- 
struction contracts, surety who paid 
certain materialmen was not entitled 
to priority in payment on distribu- 
tion of balance of money received by 
contractor's administrator from 
school dlstrlct, where administrator 
completed contracts which did not 
require contractor to pay material¬ 
men, although contractor executed 
One jolnt indemnity agreement cover- 
ing his applications for constmction 
bonds and additional bonds to protect 
materialmen.—In re Troutwine*s Es- 
tate, 178 A. 302, 117 Pa.Super. 625. 

Death of oontraotor worked no 
breach of contracts with respect to 
right of surety to recover under in¬ 
demnity agreement whereby, In event 
of breach of contracts by contractor, 
surety became subrogated to rights 
of contractor in contracts.—^In re 
Troutwine’s Estate, supra. 

16. U.S.—^American Surety Co. of 
New York v. Westinghouse Electric 
Mfg. Co., C.C.A.Fla., 76 F.2d 377, 
afflrmed 56 S.Ct. 9, 296 U.S. 133, 80 
L.Ed. 106. 


17- U.S.—Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Bunkirk, C.C.A.N.T., 66 F.2d 730, 
certiorari denied 54 S.Ct. 346, 290 
U.S. 702, 78 L.Ed. 603. 

60 C.J. p 779 note 73. 

In New York 

<1) Although the point was not di- 
rectly in issue, since the surety com- 
pany made no claim to any portlon of 
"earned moneys'* Includmg retained 
percentages remalning unpaid at the 
time of the contractor's abandon¬ 
ment, the court of appeals indicated 
that the logic of the rule of the text 
is not easy of escape.—Arrow Iron 
Works, Inc., v. Greene, 183 N.E. 616, 
260 N.T. 330. 

(2) “Laski v. State of New York, 
217 N.Y.S. 48. 217 App.Div. 420, af¬ 
flrmed 159 N.E. 665, 246 N.Y. 569, 
which is strongly relied upon for the 
contrary view, can have little vitality 
after the Arrow decision."—Maryland 
Casualty Co. v. Board of Water 
Com’rs of City of Dunklrk, C.C.A.N. 
Y., 66 F,2d 730, 736, certiorari denied 
54 S.Ct. 346, 290 U.S. 702, 78 L.Ed. 
603. 

(3) Under contract for public im- 
provement provlding that on default 
by contractor state could cancel con¬ 
tract and call on surety to complete 
work and that amount retained by 
state from contractor should be for- 
feited, successor to surety who had 
assumed liability of surety on bond 
to state and who after cancellation 
of contract elected to complete con¬ 
tract on request by state with under- 
standing that he was to be subrogat¬ 
ed to rights of state to fund remaln¬ 
ing unpaid to contractor was subro¬ 
gated to rights of state to apply re¬ 
tained funds to cost of completlon, 
and, hence, llens of lienors who had 
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furnished labor and material to con¬ 
tractor were not enforceable against 
fund retained by state from contrac¬ 
tor and paid to successor to surety.— 
Stanton v. Babor-Comeau & Co., 6 N. 
Y.S.2d 231, 168 Misc. 190, afflrmed 22 
N.Y.S.2d 427, 260 App.Div. 831, appeal 
denied 24 N.Y.S.2d 1020, 260 App.Div. 
980. 

18. Mich.—City of St. Johns v. Hud- 
son-Howe, Inc., 15 N.W.2d 147, 309 
Mich. 240. 

18. U.S.—Glenn v. Anderson Sur. 

Co., C.C.AKy., 160 F.2d 977. 

N.J.—^National Sur. Corp. v. Barth, 
89 A.2d 104, 20 N.J.Super. 100. 

Declslons dlffarentlated and recon*. 
ciled 

“The Supreme Courfs recent deci- 
slon in United States v. Munsey 
Trust Co., 67 S.Ct. 1599, 332 U.S. 234, 
91 L.Ed. 2022, decided June 23, 1947, 
neither reaches nor points a contrary 
resuit. There, the Government, It- 
self in possession of the fund, assert- 
ed a claim of ita own by way of set- 
off and, to the extent of that set-off, 
the fund upon which the surety's lien 
could operate was necessarily re- 
duced. Quite different is such case 
from one like the present—as the 
Supreme Court observed—^where ‘the 
owner [defendant Authority herein] 
was a mere stakeholder and had no 
rights of its own to assert*. United 
States V. Munsey Trust Co., supra." 
—U. S. Fidelity & Guaranty Co. v. 
Triborough Bridge Authority, 74 N. 
E.2d 226, 227, 297 N.Y. 31, reargument 
denied 77 N.E.2d 9, 297 N.Y. 694. 

20. U.S.—U. S. V. Munsey Trust Co. 
of Washington, D. C., Ct.Cl., 67 S. 
Ct. 1599, 332 U.S. 234, 91 LEd. 
2022. 
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to a construction contract, claims against the con- 
tractor.2i On the other hand, it has been held that, 
vnth respect to the amount of the unpaid balance 
against which the surety claims subrogation, the 
owners who have subsequent to the acceptance of 
the bond advanced money to the contractors in the 
form of a loan for a purpose foreign to the con¬ 
struction have no right to pay the contractor by de- 
ducting the amount of the debt from the payments 
due, or to become due, under the contract.^^ where 
a statute makes the lien of a state for taxes superior 
to all other liens and obligations except those due the 


United States, a state tax lien takes priority over 
the claim of a surety to be subrogated to the rights 
of laborers and materialmen.^* 

Assignee of funds due under contract. As against 
one to whom the contractor has assigned the funds 
after the contract of suretyship has been entered 
into, the surety’s rights are generally held to be 
superior whether the surety has been compelled to 
complete the contract after abandonment,^* or has 
only paid claims for labor or material which the 
contractor has left unsatisfied,25 particularly where 


21. U.S.—U. S. V. Munsey Trust Co. 
of Washingrton, D. C., 67 S.Ct. 1599, 
S32 U.S. 234, 91 L.Ed. 2022. 

Contra Maryland Cas. Co. v. U. S., 

Ct.Cl., 63 F.Supp. 436. 

Ownex XLot ffeiLeral creditor 

“One whose own appropriatlon and 
payment of money Is necessary to 
create a fund for general creditors is 
not a general creditor. He Is not 
compelled to lessen his own chance of 
recovering what Is due hlm by set- 
ting up a fund undiminlshed by his 
claim, so that others may share it 
wlth him. In fact he is the best se- 
cured of creditors; his security Is 
his own justified refusal to pay what 
he owes until he is paid what is due 
him.”—U. 'S. V. Munsey Trust Co. of 
Washington, D. C., Ct.Cl., 67 S.Ct. 
1599, 1602, 332 U.S. 234, 91 Lr.Ed. 
2022. 

22. Va.—American Surety Co. v. 
Plank tfe Whitsett, 165 S.E. 660, 169 
Ta. 1. 

23. W.Va.—^E^delity & Deposit Co. of 
Maryland v. Lewis County Court, 
15 e.E.2d 302, 123 W.Va. 409. 

24. U.S.—Standard Acc. Ins. Co. of 
Detrolt, Mich., v. Federal Nat. 
Bank of Shawnee, C.C.A.Okl., 112 
F.2d 692, oplnion adhered to 115 P. 
2d 34—Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk, C.C.A.N.T., 66 F.2d 730, 
certiorari denied 64 S.Ct. 346, 290 

U. S. 702, 78 L.Bd. 603—-First Nat. 
Bank v. Fidellty & Deposit Co. of 
Maryland, C.C.A.Kan., 65 F.2d 959 
—^Parmers* Bank v. Hayes, C.C.A. 
Tenn., 58 F.2d 34, certiorari denied 
53 S.Ct. 8, 287 U.S. 602, 77 L.Bd. 
524—Maryland Cas. Co. v. City of 
Pittsburgh, D.C.Pa., 51 F.Supp. 469 
—^Maryland Cas. Co. v. Lincoln 
Bank & Trust Co., D.C.Ky., 18 P. 
Supp. 376, reversed on other 
grounds, C.C.A., 103 F.2d 1016. 

Ala.—Citizens* Bank of Guntersville 

V. Pearson, 116 So. 350, 217 Ala. 
391. 

N.T.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Pidelity and Guaranty 
Co., 190 N.E. 330, 264 N.T. 169. 


Va.—School Board of Carroll County 
V. First Nat. Bank, 170 S.E. 625, 
161 Va. 127. 

60 C.J. p 779 note 75-76. 

Contractor not formally deolared in 
defanlt 

U.S.—Hardln County Sav. Bank v. U. 
iS., 66 F.Supp. 1017, 106 Ct.Cl. 677. 

What law govems 

(1) In determinlng whether 
amount of percentage retained by 
state of South Dakota under highway 
construction contract therewith and 
paid by it to surety on contractor's 
bond is subject to equitable lien, su¬ 
perior to surety's claims through 
subrogation and impressed wlth 
trust, in favor of South Dakota bank, 
which loaned money to contractor on 
note, secured by his asslgnment of 
moneys due under contract, law of 
such state governs, as note, assign- 
ment, and bond were contracts made 
and to be performed therein.—Sea- 
board Sur. Co. v. First Nat. Bank & 
Trust Co. In Sioux Palis, C.C.A.S.D., 
121 P.2d 288. 

(2) In determinlng whether 
amount of percentage retained by 
state of Minnesota under highway 
construction contract and paid by it 
to surety on contractores bond, made 
and to be performed in such state, 
after contractor’s default, is subject 
to eauitable lien, superior to sure- 
ty's claims through subrogation and 
impressed with trust, in favor of 
South Dakota bank, which loaned 
money to contractor on note secured 
by asslgnment to bank of moneys 
due him under contract, law of Min¬ 
nesota applies, although note and as- 
signment were made and to be per¬ 
formed in South Dakota, slnce situs 
of fund Involved is located in Minne¬ 
sota.—Seaboard Sur. Co. v. First Nat. 
Bank & Trust Co. in iSlouz Palis, su¬ 
pra. 

25. U.S.—Parmers* Bank v. Hayes, 
C.C.A.Tenn., 68 F.2d 34, certiorari 
denied 53 S.Ct. 8, 287 U.,S. 602, 77 
L.Ed. 624—U. S. Pidelity & Guar¬ 
anty Co. V. Bank of Brewton, D.C. 
Ala., 4 F.Supp. 272. 


Ala.—Maryland Casualty Co. v. Du- 
pree, 136 So. 811, 223 Ala. 420. 

Ind.—Southern Surety Co. v. Mer- 
chants* & Farmers’ Bank of Avilla, 
176 N.E. 846, 203 Ind. 173, rehear- 
Ing denied 179 N.E. 327, 203 Ind. 
173. 

Miss.—^Jackson Lumber Co. v. Mose- 
ley, 11 So.2d 199, 193 Miss. 804— 
Davis Co. V. D’Lo Guaranty Bank, 
138 So. 802, 162 Miss. 829. 

N.T.—^Hedley v. New Amsterdam 
Casualty Co. of New York, 46 N.T. 
S.2d 388, 267 App.Div. 800, afflrmed 
60 N.B.2d 130, 293 N.T. 921—Cen- 
tury Cernent Mfg. Co. v. Piore, 36 
N.Y.S.2d 332, 264 App.Div. 475. 
Okl.—Pidelity Nat. Bank of Oklaho- 
ma City v. U. S. Cas. Co., 131 P.2d 
75, 191 Okl. 496. 

Tenn.—Miller Bros. Co. v. Standard 
Plumbing & Heating Co., 16 Tenn. 
App. 102. 

Wis.—^Murphy v. National Paving 
Co., 281 N.W. 705, 229 Wis. 100. 
Wyo.—Corpus juris clted la State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 7, 47 Wyo. 284. 

60 C.J. p 779 note 77. 

Coutractual provislons for beueflt of 
obllgee 

The provisions of the performance 
bond permitting assignment by the 
contractor without notice to surety 
were for the beneflt of the obllgee 
and did not create equitable consid- 
erations in favor of an assignee suflft- 
cient to override surety's right to 
subrogation for his outlay on con- 
tractor's default.—Municipal Housing 
Authority of City of Utica v. H. G. 
Hatfleld Elee. Corp., 34 N.Y.S.2d 996, 
264 App.Dlv. 99. 

Faymeut to assignee renderlng own^ 
er liable 

Payment by school board of re¬ 
tained fund on completed school 
building contract to contractor*s as¬ 
signee having notice of outstandlng 
claims was held to render school 
board liable to surety on school con¬ 
tractores bond paying laborer and 
material claims.—Claiborne Parish 
'School Board v. Pidelity & Deposit 
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the construction contract provides for the protection 
of laborers or materialmen or a statute requires 
it to do S0.26 Moreover, the rule applies even 
though the assignment was executed prior to the 
time the suretyship contract was entered into.^^ An 
assignee who knew of the contractores default when 
appropriating reserve percentages due the contractor 
cannot complain of negligence and delay of the 
surety in discovering the contractores default where 
the surety had no duty to investigate.28 

Some of the cases granting the surety superiority 
seem to have involved only assignees whose ad- 
vances to the contractor were not shown to have 
been used in the performance of the contract, and as 


against such assignees the surety has been granted 
a superior right not only with respect to relained 
percentages,2 9 but also earned and unpaid monthly 
estimates,20 and sums in addition to the contract 
price, which have been appropriated to pay the 
contractor for extra costs;2i but a considerable 
number of cases have gone further and hold that 
the assignee^s claim is inferior, although the as¬ 
signment has been made to secure the repayment of 
loans which have been given to finance the con¬ 
tractor in the performance of his work and which 
have been so used,92 although the fund involved is 
composed of periodical installments due and earned, 
but unpaid, at the time of abandonment,93 or re- 


Co. of Maryland, C.C.A.La., 40 F.2d 
577. 

Actual or constructive notloe of snre- 
ty*s rifflit 

Unless bank taklngr alleged assign¬ 
ment of moneys to become due under 
state hlghway contract had no actual 
or constructive notice of surety's 
right to subrogation, surety’a rights 
were superior; but a bank taklng 
such assignment was bound to know 
that statute, contract, and bond made 
rights of materialmen and workmen 
paramount to contractor’s rights, on 
which provislon they and surety 
could rely, and was put on Inquiry 
into clrcumstances under which con- 
tractor’s surety assumed llability.— 
Appeal of Lancaster County Nat. 
Bank, 155 A, 859, 304 Pa. 437, 76 A.L. 
R. 912. 

26, U.S.—Maryland Cas. Co. v. City 
of Plttsburgh, D.C.Pa., 61 F.Supp. 
459. 

Pa.— ^Appeal of Lancaster County 
Nat. Bank, 155 A. 869, 304 Pa. 437, 
76 A.L.R. 912. 

60 C.J. p 779 note 77. 

27. U.S.—Seaboard Sur. Co. v. State 
of N. D., D.C.N.D., 94 F.Supp. 177, 
183. 

Beason for rule 

“The assignment to the bank was 
made at a time when no contract ex- 
isted between Rolfson and the State 
of North Dakota.. There was actual- 
ly nothing to assign. The proposed 
contract could not come to fruitlon 
without the Issuance of a statutory 
bond, such as the surety provided in 
the instant case. The question, then, 
of priority in time appears not too 
important, Certainly the surety's 
rights with reference to equitable 
subrogation became effective when 
its obligation was flxed—that is, by 
the execution of the bond and its ac- 
ceptance by the State of North Da¬ 
kota. The bank’s rights under its 
assignment became effective only aft- 


er there was in exlstence something 
to assign. The surety’s bond had to 
be issued and accepted by the State 
of North Dakota before the contract 
could come into existence. That was 
a necessary prerequisite and known 
to be such by the bank. The Court 
must conclude, then, that the execu¬ 
tion of the assignment prior to the 
existence of the contract gave the 
bank no superior rights."—Seaboard 
Sur. Co. v. State of N. D., supra. 

28. U.S.—^U. S. Fidelity & Guaranty 
Co. V. Bank of Brewton, D.C.Ala., 
4 F.Supp, 272. 

29- U.S.—Seaboard 'Sur. Co. v. State 
of N. D., D.C.N.D., 94 F.Supp. 177. 

60 C.J. p 779 note 78. 

30- Cal.—Castro v. Malcolm, 226 P. 
976, 66 Cal.App. 636. 

60 C.J. p 779 note 79. 

31. U.S.—London & Lancashire In- 
demnity Co. of America v. Endres, 

C. C.A,Kan., 290 P. 98. 

32. U.S.—Maryland Casualty Co. v. 
Board of Water Com*rs of City of 
Dunkirk, C.C.A.N.Y., 66 F.2d 730, 
certiorari denied 54 S.Ct. 346, 290 
U.S. 702, 78 L.Ed, 603—Farmers' 
Bank v. Hayes, C.C.A.Tenn., 68 F,2d 
34, certiorari denied 53 S.Ct. 8, 287 
U.S. 602, 77 L.Ed. 524—Standard 
Accident Ins. Co. v. U. 'S., Ct.Cl.. 97 
F.Supp. 829—U. S. Fidelity & 
Guaranty Co. v. Bank of Brewton, 

D. C.Ala., 4 F.Supp. 272. 

Miss.—Jackson Lumber Co. v. Mose- 
ley, 11 So.2d 199, 193 Miss. 804. 

N.T.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Fidelity & Guaranty 
Co., 190 N.B. 330, 264 N.Y. 169— 
Century Cernent Mfg. Co. v. Fi ore, 
36 N.Y.S.2d 332, 264 App.Div. 476— 
Municipal Houslng Authority of 
City of Utica v. H. G. Hatfleld Elee. 
Corp., 34 N.Y.'S.2d 996, 264 App.Div. 
99—Perlin v. Greenberg, 94 N.Y. 
S.2d 411, 196 Misc. 865. 
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Okl.—^Fidelity Nat. Bank of Oklaho- 
ma City v. U. S. Cas. Co., 131 P.2d 
75, 191 Okl. 496. 

60 C.J. p 780 note 81. 

Notloe of coutraot aud surety bond 
Persons taking assignments from 
highway contractor are chargeable 
with notice of terms of contract and 
surety bond and that reserved fund 
is for indemnity of surety.—South¬ 
ern Surety Co. v. Merchants’ & Farm¬ 
ers’ Bank of Avllla, 176 N.E. 846, 
203 Ind. 173, rehearing denied 179 N. 

E. 327, 203 Ind. 173. 

33. U.S.—Standard Acc. Ins. Co. of 
Detroit, Mlch., v. Federal Nat. 
Bank of Shawnee, C.C.A.Okl., 112 
P,2d 692, oplnion adhered to 115 F. 
2d 34—Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk, C.C.A.N.Y., 66 F.2d 730, 
certiorari denied 54 S.Ct. 346, 290 

U. S. 702, 78 L.Ed. 603—^Farmers' 
Bank v. Hayes, C.C.A.Tenn., 58 F. 
2d 34, certiorari denied 53 S.Ct. 8, 
287 U.S. 602, 77 L.Ed. 624—Lacy 

V. Maryland Casualty Co., C.C.A.N. 
C., 32 F.2d 48. 

Wyo.—Corpus Juris dted In State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 6, 7, 8, 11, 47 Wyo. 284. 

Contract authorlzlng owner to apply 
fund to cost of oompletlon 
Where contractor, after assigning 
to bank moneys due under contract 
with state for public improvement, 
defaulted, contractor’s surety com- 
pleting work at loss was entitled to 
money due contractor at time of de¬ 
fault, where contract provided state 
could apply such money to cost of 
completlon.—Scarsdale Nat. Bank & 
Trust Co. V. U. 'S. Fidelity & Guaran¬ 
ty Co., 190 N.E. 330, 264 N.Y. 169. 

Addltlonal ooUateral Immaterlal 
Fact that assignee of state con¬ 
tract secured additlonal collateral for 
loans to contractor was held imma- 
terial in determining respective 
rights of assignee and defaultlng 
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served percentages under the contract,^^ and even 
though the assignee has voluntarily paid laborers 

and materialmen.55 

There is, however, authority for denying the sure- 
ty complete subrogation and making an equitable 
adjustment by ordering a pro rata distribution o£ the 
fund where the assignee*s loan has been used in the 
contract;36 and apparently the surety’s rights are 
inferior if the loans are made with the surety’s 
knowledge and without objection on his part,37 
or if, at the time the surety becomes bound, he has 
knowledge of a financing arrangement which the 
contractor has already entered into with the as¬ 
signee the assignee’s rights are clearly superior 
where the surety expressly consents to the making 
of the loan to the contractor, to aid him in the con- 
tract, and to the assignment, as security, of the 
sums to be paid under the contract.^^ Moreover, it 
has been held that the equity of a bank lending 
money to be used, and used, for the payment of 
laborers and materialmen was superior to that of 
a surety who would have had to supply the money 


for such payment if the bank had not done so,40 
and, furthermore, there is authority asserting the 
right of an assignee to apply funds covered by the 
assignment to an antecedent indebtedness where the 
assignee had no knowledge or notice of the con¬ 
tractores agreement with the surety that the in¬ 
debtedness incurred in making the improvement 
would be paid out of the funds received therefor.^i 

In some States a distinction is drawn between re- 
tained percentages and monthly estimates or prog- 
ress payments to be made to the contractor as the 
work progresses, the surety being subrogated as 
against an assignee with respect to the former 
funds,^2 but not with respect to the latter.^^ 

In Minnesota, if, in accordance with an agree¬ 
ment made in advance, the assignee makes loans 
which are used to pay for labor and material for 
which the surety would have been liable had they 
remained unpaid, the right of the surety to be sub¬ 
rogated to the place of the laborers and materialmen 
he pays is inferior to the claim of the assignee 


contractor’s surety to unpaid balance 
appllcable to contract, doctrine of 
marshaling assets being inapplica- 
ble.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Pidelity and Guaranty 
Co., 263 N.Y.S. 854, 146 Misc. 819, 
modifled on other grounds 266 N.T. 
S. 763, 239 App.Div. 100, reversed on 
other grounds 190 N.E. 330, 264 N.T. 
159. 

34. U.S.—Standard Accident Ins. Co. 
of Detroit, Mich., v, Federal Nat. 
Bank of Shawnee, C.C.A.Okl., 112 
F.2d 692, opinion adhered to 115 
P.2d 34—Maryland Casualty Co. v. 
Board of Water Com’rs of City of 
Dunkirk, C.C.A.N.T., 66 P.2d 730, 
certiorari denied 54 S.Ct. 346, 290 
U.S. 702, 78 L.Ed. 603—Parmers’ 
Bank v. Hayes, C.C.A.Tenn., 68 P. 
2d 34, certiorari denied 53 S.Ct. 8, 
287 U.S. 602, 77 L.Ed. 624. 

N.Y.—Scarsdale Nat. Bank & Trust 
Co. V. U. S. Pidelity & Guaranty 
Co., 266 N.Y.S. 753, 239 App.Div. 
100, reversed on other grounds 190 
N.E. 330, 264 N.Y. 169. 

IdezLtiflable fnaids 

Reserve percentage held back to se¬ 
cure performance of contract can be 
subjected in equity to lien of contrac- 
tor’s surety as long as it can be iden- 
tified and followed.—U. S. Pidelity & 
Guaranty Co. v. Bank of Brewton, D. 
C.Ala., 4 P.Supp. 272. 

35. U.S.—^Parmers' Bank v. Hayes, 
C.C.A.Tenn., 58 P.2d 34, certiorari 
denied 53 S.Ct 8, 287 U.B. 602, 77 
L.Ed. 524. 


36. Kan.—Pidelity & Deposit Co. of 
Maryland v. City of -Stafford, 144 
P. 852, 93 Kan. 539. 

37. N.Y.—People v. Syracuse Third 
Nat. Bank, 64 N.E. 36, 169 N.Y. 
382. 

38. U.S.—Massachusetts Bonding & 
Ins. Co. V. Chouteau Trust Co., C. 
C.A.MO., 264 P. 793. 

60 C.J. p 780 note 86. 

39. Or.—Pirst Nat. Bank v. U. S. 
Pidelity & Guaranty Co., 271 P. 67, 
127 Or. 147. 

Sstoppel 

Contractor*s surety, inducing bank 
to make advances to contractor and 
consenting to payment to bank, was 
estopped to deny indebtedness for 
advancement, and could not deny ob- 
ligation to pay contractor’s note with 
reasonable attorney*s fees.—Cole v. 
Reeves, 294 P. 1099, 136 Or. 98. 

40. Ky.—Southern Exchange Bank 
V. American Sur. Co. of New York, 
144 S.W.2d 203, 284 Ky. 251. 

Third person advancing money to pay 
mechanlcs’ liens under agreement 
for subrogation as entitled to be 
subrogated as against contractor’s 
surety generally see supra.§ 41. 

Vold asEdgiunexLt of progress pay. 
meiLt 

Where assignment by contractor of 
progress payment on work done un¬ 
der construction contract with town 
was void, but loans secured by as¬ 
signment were used to pay labor and 
material claims for which surety on 
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contractor*s bond would have been 
liable, bank which made loans and 
received progress payment was not 
a mere volunteer under Florida law, 
and under doctrine of subrogation 
could prevent surety from recover- 
ing in equity amount paid to bank 
under the assignment.—Town of Riv¬ 
er Junction, pia., v. Maryland Cas. 
Co., C.C.A.Pla., 133 P.2d 57. 

41. Okl.—Metropolitan Casualty Ins. 
Co. of New York v. United Brick & 
Tlle Co., 29 P.2d 771, 167 Okl. 402, 
followed in United Brick & Tile Co. 
V. Southwestern Const. Co., 29 P.2d 
777, 167 Okl. 407. 

42. Miss.—^Jackson Lumber Co. v. 
Moseley, 11 So.2d 199, 193 Miss. 
804. 

60 C.J. p 781 note 88. 

Sntlre contract price treated as re- 
talnage 

In determlning rights of surety on 
bridge contractor*s bond, where con¬ 
tract contained no provlsion for prog¬ 
ress payments, entire contract price 
should be treated as retainage.—Da- 
vis Co. V. D’Lo Guaranty Bank, 138 
So. 802. 162 Miss. 829. 

43. Miss.—Jackson Lumber Co. v. 
Moseley. 11 So.2d 199, 193 Miss. 
804. 

60 C.J. p 781 note 89. 

44. Minn.—^Parmers State Bank of 
Waubun v. Anderson, 263 N.W. 443, 
195 Minn. 475. 

60 C.J. p 781 note 90. 

“The rule developed in those [Min¬ 
nesota] cases • . • is that tlie 
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but, where the money lent is to be used as the con¬ 
tractor sees fit and is not ali applied on the par- 
ticular contract, the equity of the surety is superi¬ 
or, except as superiority may be granted to the 
assignee by consent of the surety.^s 

Statutory provisions on the subject are con- 
trolling.47 Such statutes are in effect written into 
the contract, and, if there is a conflict between the 
contract and the statutes, the latter must prevail.^s 
Under some statutes, it is held that the surety may 
resort to that portion of the contract price which the 
owner was required to retain, and that the unpaid 
balance above that portion belonged to the con¬ 
tractores assignee, not to the surety>9 


§ 60 . - Sureties for Fiduciaries and Of- 

iicials 

a. Officials 

b. Guardians, trustees, executors, and 

administrators 

a. Officials 

A surety on the bond of a public officiai will gen¬ 
erali/ be subrogated to all rlghts of the creditor or obligee 
whose claim the surety Is compelled to satisfy and also 
to all rights of the officiai or Principal. 

A surety on the bond of a public officiai will 
generally be subrogated to all rights of the creditor 
or obligee whose claim the surety is compelled to 
satisfy,50 and also to all rights of the officiai or 


equity of the surety, through subro- 
gatlon, is superior to that of one 
loaning money to the contractor, even 
though such money goes into per- 
formance of the contract, unless such 
money is loaned under a contract ob- 
ligating the lender to make advances, 
(whether or not limited as to aggre¬ 
gate amount), to the contractor for 
use in performance of the work con¬ 
tract and unless such advances are so 
used/'—Seaboard Sur. Co. v. First 
Nat. Bank & Trust Co. in Sioux Falis, 
C.C.A.S.D., 121 F.2d 288, 292—Sea¬ 
board 'Sur. Co. V. State of N. D., D.C. 
N.D., 94 F.Supp. 177, 182. 

45. Minn.—^Hartford Accident & In- 
demnity Co. v. Pederal Const. Co., 
209 N.W. 911, 168 Minn. 202. 

Held ordlnary loan glvlng surety sru 
perior eqnlty 

U.S.—Seaboard Sur. Co. v. First Nat. 
Bank Sr Trust Co. in Sioux Falis, 
C.C.A.S.D., 121 F.2d 288, applying 
Minnesota law. 

46. U.S.—Seaboard Sur. Co. v. First 
Nat. Bank & Trust Co. in Sioux 
Falis, supra. 

Consent held to cov^er nnpald estl- 
mates earned at time of consent.— 
Seaboard Sur. Co. v. First Nat. Bank 
& Trust Co. in Sioux Falis, supra. 

Assignee held Jnstlfled In relylng on 
oonsent as effective 
U.S.—Seaboard Sur. Co. v. First Nat. 
Bank & Trust Co. in Sioux Falis, 
supra. 

47. lowa.—^Hercules Mfg. Co. v. 
Burch, 16 N.W.2d 360, 235 lowa 668. 

48. lowa.—Hercules Mfg. Co. v. 
Burch, supra. 

49. lowa.—Sinclair Refinlng Co. v. 
Burch, 16 N.W.2d 359, 236 lowa 694. 

Surety held not entltled to halanoe 
above retalned percentage: 

(1) On ground of contract specifl- 
cation that contractor guaranteed 


payment of all just claims, where 
speciflcation was intended to apply 
to a contract made by county board 
of supervlsors and contract involved 
was with state highway commission. 
—^Hercules Mfg. Co. v. Burch, 16 N. 
W.2d 350, 235 lowa 568. 

(2) On ground that assignee did 
not apply payments received to re- 
duction of contractor’s Indebtedness. 
—Hercules Mfg. Co. v. Burch, supra. 

50. U.S.—American Sur. Co. of New 
York V. Baldwin, C.C.A.Ind., 90 F. 
2d 708—Fidelity & Deposit Co. of 
Maryland v. Bank of Smithfleld, D. 
C.Va., 11 F.Supp. 904. 

Ala.—^Pirst Nat. Bank v. American 
Sur. Co. of New York, 185 So. 365, 
237 Ala. 35. 

Ariz.—Corpus Juris olted In Button 
V. Nevln, 36 P.2d 668, 673, 44 Ariz. 
247. 

Ark.—^Arkansas Power & Light Co. v. 
Fdelity & Cas. Co. of New York, 
121 S.W.2d 890, 197 Ark. 187. 

Ga.—U. S. Fidelity & Guaranty Co. v. 
Richmond County, 163 S.B. 482, 174 
Ga. 599. 

111.—^People ex rei. Barrett v. State 
Bank of Herrick, 8 N.E.2d 71, 290 
111. App. 130. 

Ky.—Commonwealth, for Use of 
Coleman, v. Farmers Deposit Bank 
of Frankfort, 96 S.W.2d 793, 264 
Ky. 839. 

N.Y.—^American Surety Co. of New 
York V. Town of Islip, 48 N.Y.S.2d 
749, 268 App.Dlv. 92—^Indemnity 
Ins. Co. of North America v. Fark- 
as, 89 N.Y.S.2d 741, 195 Misc. 654. 
Okl.—^Fourth Nat. Bank v. Board of 
Com’rs of Craig County, 96 P.2d 
878, 186 Okl. 102. 

'S.C.—^American Sur. Co. v. Hamrick 
Mills, 4 S.E.2d 308, 191 S.C. 362, 
124 A.L.R. 1147. 

Tex.—J. R. Phillips Inv. Co. v. Road 
Dist. No. 18 of Dimestone County, 
Civ.App., 172 S.W.2d 707, error re- 
fused—^New Amsterdam Cas. Co. v. 
First Nat. Bank, Civ.App., 134 S.W. 


2d 470, error dismissed, judgment 
correct. 

Utah,—Beaver County v. Home In- 
dem. Co., 62 P.2d 435, 88 Utah 1. 
Va,—Jones v. U. S. Fidelity & Guar¬ 
anty Co., 182 S.E. 660, 166 Va. 349. 
60 C.J. p 772 note 7. 

Subrogation to priorities and special 
privileges see supra § 64 d. 
Subrogation against persona partici- 
pating in breach of trust or re- 
ceiving trust property see supra § 
54 e. 

Surety on treasiirer’s later bond, 

having paid county for losses for 
which surety on bond given for earli- 
er term was primarily liable, was 
held subrogated to county's rights 
against other surety.—.ffltna Casual- 
ty & Surety Co. of Hartford, Conn., 
V. Board of Sup’rs of Warren Coun¬ 
ty, 168 S.E. 617, 160 Va. 11. 

Statutory Uen on offlcer’8 property 
<1) A surety paying shortage of 
county offlcer could assert county's 
statutory lien against offlcer's prop- 
erties. 

Ga.—U. S. Fidelity & Guaranty Co. v. 

Clarke, 2 S.E.2d 608, 187 Ga. 774. 
Ky.—Maryland Cas. Co. v. Holfs 
Adm'x, 146 S.W.2d 940, 285 Ky. 66 
—Maryland Cas. Co. v. Lewls, 124 
'S.W.2d 48, 276 Ky. 263—Fidelity 
& Deposit Co. of Maryland v. Com¬ 
monwealth, for Use and Benefit of 
Nelson County, 60 S.W.2d 345, 249 
Ky. 170. 

(2) A surety paying shortage of 
county treasurer could enforce coun- 
ty’s statutory lien against property 
taken in name of treasurer's wife, if 
property was purchased with funds 
stolen from county by treasurer, but 
not if property was purchased with 
wife’s separate funds.—U. S, Fidelity 
& Guaranty Co. v, Clarke, supra. 

AULOunt; set-off 

Full amount of sureties' payment 
to school dlstrlct to make good school 
tax collector*s defalcatlon was prop* 
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principal.51 The right o£ subrogation goes back to 
the date of the contract of suretyship and takes 
priority over an assignment made prior to payment 
by the surety.52 

Sureties for a tax collector will be subrogated to 
a statutory lien to secure performance of the prin- 
cipars official duties,53 and, when compelled to pay 
for uncollected taxes, may be subrogated to the 

government’s54 or collector’s55 rights against de¬ 
linquent taxpayers whose taxes the sureties have 
paid. If a collector of both state and county taxes 
has permitted them to become confused, embezzles 
an amount equal to the sum owing the state, and 
then turns the balance over to the county, a surety 
on a bond for state taxes, who pays the loss, will 
be subrogated to the state’s right to participate in 
the confused tax funds and pursue its proportionate 
share in the hands of the county.^ 6 


If an officiars surety has been compelled to pay 
for the default of a deputy or subordinate of the 
Principal, the surety may be subrogated to the 
government^s right against the principal,57 or to 
the principars rights against the deputy^S and the 
sureties on the latter’s bond but, as between the 
Principal and a bank paying out funds on forged 
endorsements, the surety’s rights rise no higher than 
his principal’s,60 and, where the superior equity is in 
the bank, the surety is not entitled to be subrogated 
as against it.®^ 

Sureties for financial officials who are compelled 
to pay for losses resulting from the failure of a 
depositary, in which public funds have been de- 
posited without authority, will be subrogated to the 
obligee^s rights against the failed bank,®^ and 
against a subordinate official who has negligently 
failed to transfer the funds before the bank failed.63 


er figure to be used as entitled to pri¬ 
ority against collectores estate, and 
indebtedness of one of sureties to tax 
collector could not be ofCset against 
amount pald to distrlct, for purpose 
of determlning extent of priority, 
slnce the sureties were subrogated to 
rights of school district, there belng 
no offset or counterclalm as to taxes. 
—In re Harrls’ Estate, 293 N.Y.S. 250, 
161 Mlsc. 793. 

Bnforcement against personal proper- 
ty 

Pact that there was very little 
or no personal property In school tax 
collector’s estate, and that proceed- 
Ings had been completed for sale of 
realty to pay debts did not defeat 
right of subrogation of sureties who 
had made good collector’s defalcation, 
slnce presumption existed that col¬ 
lector expended his own moneys first, 
and that property which he owned at 
time of his death represented tax 
moneys.—^In re Harris' Estate, su¬ 
pra. 

61. Cal.—San Diego County v. 
Croghan, 38 P.2d 474, 2 Cal.App.2d 
494. 

111.—^Maxwell, for Use of Maxwell v. 
Nieft, 40 N.E.2d 664, 313 Ill.App. 
354. 

Ky.—Commonwealth, for Use of 
Coleman, v. Farmers Deposit Bank 
of Frankfort, 96 S.W.2d 793, 264 
Ky. 839. 

Utah.—^Beaver County v. Home In- 
dem. Co., 62 P.2d 436, 88 Utah 1. 

60 C.J. p 772 note 8. 

Walver 

A surety does not, by taklng addl- 
tional securlty, waive right to be sub¬ 
rogated to any security held by Prin¬ 


cipal.—Standard Acc. Ins. Co. v. 
Mueller, 9 N.E.2d 361, 291 Ill.App. 66. 

52. Cal.—San Diego County v. 

Croghan, 38 P.2d 474, 2 Cal.App.2d 
494. 

Asslgnee of salary of tax collector, 

with notlce of facts, could not have 
priority over rights of surety, who 
paid assignor’s shortages.—San Die¬ 
go County V. Croghan, supra. 

53. Ala.—Cummings v. May, 20 So. 
307, 110 Ala. 479. 

60 C.J. p 772 note 9. 

Enforcement of lien against pur- 
chasers and grantees of Principal 
see supra § 55. 

Priority 

Sureties on school tax collector’s 
bond who had made good collector's 
defalcation are entitled to be subro¬ 
gated to rights of school distriets 
and to priority against estate of col¬ 
lector.—^In re Harris' Estate, 293 N.T. 
S. 260, 161 Misc. 793. 

54. U.S.—^American Sur. Co. of New 
York V. First Nat. Bank, C.C.A.Pa., 
96 F.2d 813. 

60 C.J. p 772 note 10. 

Fenaltles 

S.C.—^American Sur. Co. v. Hamrlck 
Mills, 9 S.B.2d 433, 194 S.C. 221. 

55. Md.—^Prather v. Johnson, 3 Harr. 
& J. 487. 

56. Tex.—Boaz v. Ferrell, Civ.App., 
162 S.W. 200. 

57. Cal.—San Diego County v. Crog¬ 
han, 38 P.2d 474, 2 Cal.App.2d 494. 

Ohio.—Corpus juris quoted iu Mary- 
land Cas. Co. v. Gough, 61 N.B.2d 
216, 218, 72 Ohio App. 260. 

60 C.J. p 772 note 12. 
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58. Cal.—San Diego County v. Crog¬ 
han, 38 P.2d 474, 2 Cal.App.2d 494. 
Ky.—Commonwealth, for Use of 
Coleman, v. Farmers Deposit Bank 
of Frankfort, 95 S.W.2d 793, 264 
Ky. 839. 

Ohio.—Corpus Jioxis quoted ia. Mary- 
land Cas. Co. v. Gough, 51 N.E.2d 
216, 218, 72 Ohio App. 260. 

60 C.J. p 772 note 13. 

69. N.C.—^Brinson v. Thomas, 66 N. 
C. 414. 

60 C.J. p 772 note 13. 

60. Ky.—Commonwealth, for Use of 
Coleman, v. Farmers Deposit Bank 
of Frankfort, 95 S.W.2d 793, 264 
Ky. 839. 

61. Ky.—Commonwealth, for Use of 
Coleman, v. Farmers Deposit Bank 
of Frankfort, supra. 

Frlmaty UabUity of offleor 

Auditor was held primarily llable 
to commonwealth for loss occasioned 
by his negligence or by claim clerk's 
fraud in preparing claims and war- 
rants for fictitious persons, and 
bank's negligence, if any, in not as- 
certaining falsity of indorsements of 
payees designated in commonwealth’s 
checks issued thereon was not pri- 
mary cause of loss, precluding audi¬ 
tor and his surety from recovering 
against bank as subrogees of com¬ 
monwealth, bank having superior 
equity.—Commonwealth, for Use of 
Coleman, v. Farmers Deposit Bank of 
Frankfort, supra. 

62. Utah.—Beaver County v. Home 
Indem. Co., 62 P.2d 435, 88 Utah 1. 

Wls.—^Forest County v. Poppy, 213 
N.W. 676, 193 Wis. 274. 

63. Wis.—Forest County v. Poppyi 
supra. 
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Sheriffs' sureties who have been compelled to sat- 
isfy a judgment because of the sheriff^s default 
with respect to its enforcement will be subrogated 
to the creditores rights against the judgment debt- 
otM If the sureties are compelled to pay for prop- 
erty wrongfully taken by the sheriff on legal 
process, they may be subrogated to the owneres 
rights against the creditor to whom the property has 
been delivered,®® or to the sheriifs rights against 
the sureties on a bond which has been given by 
the creditor to indemnify the sheriff,66 or his rights 
against a purchaser of the property.67 Sureties 
compelled to pay parties beneficially interested the 
amount due on a judicial sale of property will be 
subrogated to the beneficiaries* rights with respect 
to a note which the sheriff has taken from a pur¬ 
chaser of the property,66 


b. Q-nardians, Tmtees, Execntors, and Ad- 
minxstrators 

A surety for a fiduciary charged with the handilng 
or administratlon of an estate will be subrogated to the 
rights and remedies of the creditors or beneficiarles 
whose clalms he has satisfled, and to the rights of the 
Principal In connection therewith. 

A surety for a fiduciary charged with the handling 
or administration of an estate, such as a guardian, 
trustee, executor, or administrator, will, on pay- 
ment of the claims of creditors or beneficiaries, be 
subrogated to their rights and remedies®^ against the 
principaF® or his property or against a co- 
surety,'^^ an insolvent bank in which trust assets 
have been deposited and for which the surety has 
been compelled to respond,'^^ a debtor of the estate, 
whom the principal has wrongfully attempted to 


d4. Ala.—Saint v. Ledyard, 14 Ala. 
244. 

60 C.X p 773 note 17. 

65. lowa.—Sklff v. Cross, 21 lowa 
459. 

66. Cal.—Title Guaranty & Surety 
Co. V. Duarte, 201 P. 790, 64 Cal. 
App. 260. 

60 C.J. p 773 note 19. 

Subrogation of surety to rights of 
Principal generally see supra § 67, 

67. Ark,—Meyer Bros. Drug Co. v. 
Davis, 66 S.W. 788, 68 Ark. 112. 

111.—^Morgan v. Oberly, 86 111. 74. 

68. Mo.—'Sweet v. Jetfries, 48 Mo. 
279. 

69. Ky.—Baker v. Mcintosh, 172 S. 
W.2d 29, 294 Ky. 627. 

Neb.—^Webber v. Spencer, 27 KW.2d 
824, 148 Neb. 481. 

60 C.J. p 773 notes 23-25, p 774 notes 
26-31. 

70. U.S.—^Hodglns v. National Sure¬ 
ty Corp., D.C.Wis., 41 P.Supp. 881. 

lowa.—Corpus Juris dted Iu Ameri¬ 
can Surety Co. of New York v. 
State Trust & Savlngs BarJc of 
Mt. Pleasant, 264 N.W. 338, 340, 218 
lowa 1. 

N.T.—^Indemnity Ins. Co. of North 
America v. Covlngton, 14 N.T.S.2d 
683, 172 Misc. 310—In re Jiavaras' 
Estate, 283 N.T.S. 276, 167 Misc. 
303. 

Or.—Brown v. American Sur. Co. of 
N. T., 182 P.2d 367, 181 Or. 664. 
Wis.—Fidelity & Cas. Co. of New 
York V. Maryland Cas. Co., 268 N. 
W. 226, 222 'Wls. 174—Martlneau 
V. Mehlberg, 267 N.W. 9, 221 Wis. 
347. 

60 C.J. p 773 note 23. 

Subrogation of subsequent guardian 
to rights against surety of prior 
guardian see supra § 28. 


^ Coutempt prooeediiLgs 

In case of defaulting fiduciary 
whose surety pays amount direct- 
ed by appropriate decree to< be paid 
by fiduciary, the surety may obtain 
redress from fiduciary through con- 
tempt proceedings.—^People ex rei. 
McCullough V. Sheriff of Klngs Coun- 
ty, 173 N.E. 861, 254 N.Y. 627—Towu- 
send V. Whitney, 76 N.Y, 425—In re 
Jiavaraa’ Estate, 283 N.Y.S. 276, 167 
Misc. 303. 

Bividends on, money deposited in sus- 
pended baaik 

Where surety on executor’s bond 
who had paid part of judgments re- 
covered In actions on bonds against 
executor and sureties by beneficiaries 
under decree of distribution was en- 
titled to be subrogated to rights of 
one beneflclary in the distribution of 
divldends on money which executor 
had on deposit in bank at time of 
bank's suspension, surety was enti- 
tled to recelve dividends on basis of 
amount due before payments were 
made by surety on judgment; and 
where in such case the executor paid 
portlon of dividends to beneficiaries 
before surety asserted claim as sub- 
rogee, and notice of payment was not 
given surety, and there was sufficient 
amount of dlvidend payments in 
executor’s hands to- make an adjust- 
ment, surety's claim in amounts paid 
beneficiaries could not be defeated 
by the prlorlty in payment to bene¬ 
ficiaries.—In re Petersen’s Estate, 
295 N.W. 494, 67 S.D. 640. 

71. lowa.—Corpus Juris dted in 
American Surety Co. of New York 
V. State Trust & Savlngs Bank of 
Mt. Pleasant, 264 N.W. 338, 340, 
218 lowa 1. 

Tenn.—State ex rei. Robertson v. 
First State Bank of Ripley, 91 S.W. 
2d 1039, 19 Tenn.App. 556. 

60 C.J. p 773 note 24. 


Ordlnary legal remedies 

Where devisee of speclfic realty 
named as executor with power to 
sell realty qualifled as executor and 
sold the realty from residuary es¬ 
tate, and durlng administratlon of 
estate applied estate’s funds to his 
own use for which he was sur- 
charged, and on becoming Insolvent 
his surety paid the amount of sur- 
charge, and was subrogated to rights 
of the estate, the surety was limited 
to the ordlnary legal remedies to en- 
force payment and was not entitled to 
a lien on the devise for amount of 
funds so used on theory that execu¬ 
tor hy applying to his own use funds 
belonging to the estate thereby elect- 
ed to receive to that extent payment 
of his devise in money instead o-f the 
realty.—Hartford Acc. & Indem. Co. 

V. Stout, 2 N.W.2d 316, 140 Neb. 859. 

Deed of trust relea^ed by misappro- 
prlated funds 

Surety on administrator’s bond, 
havlng been required to repay estate 
funds mlsapproprlated by adminis¬ 
trator and used to pay administra¬ 
tores note and secure a release of 
deed of trust on land securing note, 
was entitled to be subrogated to 
rights of holder of deed of trust 
against land without pursuing any 
other remedy.—Brown v. Bibb, 201 S. 

W. 2d 370, 356 Mo. 148. 

72. Pa.—Commonwealth v. Marsh, 
24 A. 339, 149 Pa. 239. 

60 C.J. p 773 note 25. 

73, Ala.—^Moore v. Esslinger, 167 
So. 328, 232 Ala. 251. 

60 C.J. p 774 note 26. 

Offset 

The surety on bond of natlonal 
bank president as committee for In- 
competent, after maklng loss good, 
became subrogated to estat6's claim 
against bank based on bank's Imput- 
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release'^4 or who has made payment to one having 
no authority to discharge his liability to the bene- 
ficiary;'^^ or against a fund which has been pro- 
vided by a third person to pay the debt of the Prin¬ 
cipal,'^® the makers of a note which has been given 
to repay the estate for tnist property previously 
converted by the principal,'^'^ a person to whom the 
Principal has transferred the tnist assets under an 
agreement by the former to discharge the claims 
against such assets;*^® or, as shown supra § 54 e, 
against a third person participating in a breach of 
trust by the fiduciary. 

Where a surety on a guardian’s bond is compelled 
to make good a loss to the property of the ward 
which is in excess of the value thereof, and by doing 
so makes the estate of the ward whole in such 
respect, under these circumstances the surety is sub- 
rogated to all rights and interests of the ward in 
such propertyJ9 If the surety’s principal is the 
real defaulter, and the party primarily responsible 
for a conversion or loss of funds, the surety will 
not be subrogated to such rights as the beneficiary 
might have against an innocent cofiduciary who 
did not participate in the default, but is liable to 
the beneficiary simply because of negligent inatten- 
tion to duty.®® 

Where a fund bequeathed in trust to a minor 
was by the executor turned over to the minoras 
guardian who dissipated it, and the surety on the 
guardian^s bond paid the amount to the ward on 
settlement of the guardian^s account and took an as- 
signment of all rights of the legatee against the 


executor, the surety by subrogation acquired all the 
rights of the legatee against the guardian, but is not 
entitled, either under the right of subrogation or 
under the assignment, to compel the executor again 
to pay the legacy.®! 

Subrogation to rights of principal, A fiduciary*s 
surety will generally be subrogated to such rights 
as the Principal has to obtain reimbursement,®^ and 
to his claim for compensation from the estate;®® 
but if, because of his misappropriations, the prin¬ 
cipal is barred from claiming reimbursement from 
the estate, the surety is likewise barred.®^ Where 
a surety on the bond of a trustee is compelled to 
make good a loss resulting when the trustee com- 
mitted a breach of trust in the investment of trust 
funds, the surety, on payment of all moneys due the 
trust estate, will be subrogated to the pretended 
investments as existing prior to their repudiation,®® 
and will be entitled to have the benefit of liens dis- 
charged by the investments.®® 

§ 51, - Sureties on Bonds in Judicial Pro- 

ceedings 

A surety who becomes bound in Judicial proceedings 
wiil generally be subrogated to all rights which the 
creditor has acquired by virtue of the proceedings, and 
to the principars rights against third persons who are 
primarily liable and bound to indemnify him. 

A surety who becomes bound in judicial proceed¬ 
ings will generally be subrogated to all rights which 
the creditor has acquired against the principal by 
virtue of the proceedings in which the surety be- 
came bound,® 7 and will, likewise be subrogated 


ed knowledgre of conversion by presi- 
dent as committee, and such claim 
could be used by surety as an offset, 
dollar for dollar, against claim which 
receiver of bank had against surety 
under separate bond indemnifying 
bank against loss caused by dishon- 
esty of bank employees, the amount 
of offset allowable being the actual 
amount which surety was required 
to pay by law to the lncompetent*s 
estate, including both principal and 
interest.—^Federal Deposit Ins. Cor¬ 
poration V. American Surety Co. o-f 
New York, D.C.Ky., 39 F.Supp. 651. 

74- Tex.—^Brown v. Maryland Fidel- 
Ity, etc., Co., 80 S.W. 693, 98 Tex. 
55 . 

€0 C.T. p 774 note 27. 

75. 111.—Lochenmeyer v. Pogarty, 
112 111. 572. 

60 C.J. p 774 note 28. 

76. N.C.—Walker v. Crowder, 37 
N.C. 478. 


77. Tex.—Pidelity & Deposit Co. of 
Maryland v. Risien, Civ.App., 248 
S.W. 1105. 

60 C.J. p 774 note 30. 

78. N.C.—Kennedy v. Pickens, 38 N. 
C. 147. 

60 C.J. p 774 note 31. 

79. Neb.—^Webber v. Spencer, 27 N. 
W.2d 824, 148 Neb. 481. 

80. Minn.—Southern Surety Co. v. 
Tessum, 228 N.W. 326, 178 Minn. 
495, 66 AD.R. 1136. 

60 C.J. p 774 note 32. 

Coprinclpal not responsible for mis- 
appropriatlon 

Where order settling account of 
testamentary trustees, one of whom 
misappropriated part of estate^s 
cash, did not flx equal responsibility 
on cotrustee, surety on both trus¬ 
tees’ bonds was not subrogated to 
latter trustee’s beneflcial interest in 
estate to extent of half amount paid 
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estate by surety.—^In re Whitney’s 

Estate, 11 P.2d 1107, 124 Cal.App. 

109. 

81. N.J.—In re Searle’s Estate, 161 
A. 301, 111 N.J.Eq. 67, afflrmed 
166 A. 199, 113 N.J.Eq. 32. 

82. lowa—^Randell v. Pellers, 252 
N.W. 787, 218 lowa 1005. 

60 C.J. p 774 note 33. 

83. Cal.—In re Elizalde*s Estate, 188 
P. 560, 182 Cal. 427. 

84. Ala.—Maybury v. Grady, 67 Ala 
147. 

85. lowa.—In re Rlordan*s Trustee- 
ship, 248 N.W. 21, 216 lowa 1138. 

86. Ky.—Davls v. Woods, 115 S.W. 
2d 1043, 273 Ky. 210. 

87. N.J.—Gray v. Taylor, Ch., 38 
A. 951, modlded on other grounds 
44 A. 668, 69 N.J.Eq. 621. 

60 C.J. p 776 note 52. 
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to his rights against third persons,®® and to other 
rights and remedies in connection with the debt,^^ 
including, unless there are intervening equities 
which have been created before the surety be- 
came bound, liens or securities which have orig- 
inally been given the creditor to secure the original 
debt.®® Such a surety will also be subrogated to 
the principales rights against third persons who are 
primarily liable and bound to indemnify him.^i It 
has been held, however, that statutes relating to the 
assignment o£ judgments against a principal and 
surety to the surety, and issuance of execution there- 
011 , apply only to sureties directly and concurrently 
liable to suit with their principal, who have been 
sued and had judgment rendered against them, and 
not to sureties executing a replevin bond in an ac- 


tion of detinue against their principal.92 

Bail in criminat cases, Apparently, on grounds of 
public policy, sureties on bail bonds in criminal 
cases will not be subrogated to the govemment^s 
remedies for collecting the penalty from the prin¬ 
cipales A surety who has paid the amount of 
a judgment obtained by the United States on a 
bail bond is not entitled to invoke a state statute to 
maintain a claim in the same proceeding against a 
cosurety for contribution.e^ 

Appeal bonds. The doctrine of subrogation ap- 
plies to sureties on an appeal bond. They may pay 
the judgment affirmed against their principal and 
be subrogated to all the rights and remedies of ap- 
pellee,e5 or subrogated to all the rights and rem- 


Right of surety as relating back to, 
or havlng inception at, time when 
suretyship contract Is entered Into 
see supra § 47 c. 

Subrogation as between successive 
sureties in judicial proceedings see 
supra § 56 a. 

Subrogation of sureties on judicial 
bonds given by sureties to credi- 
tor’s rights against original princi¬ 
pal see supra § 59 b. 

Subrogation to legal rights and reme¬ 
dies generally see supra § 54 d. 

Surety lield not entitled to snhroga- 
tion 

Where surety became liable to 
legatees under will of testator who 
made bequests to legatees to be paid 
out of assets of Corporation, the 
stock of which he devised to other 
parties, on bond surety gave for dis- 
solution of Injunction restraining 
disposal of assets of Corporation, 
surety could not recover on ground 
of subrogation to rights of legatees 
from Innocent corporate stockholders 
who, at time Corporation was not in 
default in payments to legatees sold 
their stock to parties who aqquired 
all stock of Corporation and fraudu- 
lently sold corporate assets, especial- 
ly where surety by glvlng bond made 
the fraud possible; and he could not 
recover amount paid legatees, from 
executors of will on ground execu- 
tors should have established trust 
fund for payment of legacies, where 
will dld not impose such duty on 
executors who were not requested to 
establish such a fund.—^U. S. Fidelity 
& Guaranty Co. v. Weis, 75 P.2d 754, 
158 Or. 298. 

88. La.—^Wilkins v. Bobo, 13 La. 
Ann. 430. 

60 C.J. p 776 noto 63. 

Subrogation to rights against third 
persons generally see supra § 54 e. 


89. U.S.—^Love V. North American 
Co., Mo., 229 F. 103, 143 C.C.A. 379. 

60 C.J. p 777 note 64. 

90. Ky.—Barker v. Illinois Surety 
Co., 184 S.W. 377, 169 Ky. 441. 

60 C.J. p 777 note 56. 

Subrogation against persons acquir- 
Ing property or interest previous 
to suretyship generally see supra 
§ 55. 

Surety’s subrogation to collateral 
securities generally see supra § 
54 c. 

91. N.T.—Commercial Casualty Ins. 
Co. V. Capital City Surety Co., 231 
N.T.S. 169, 224 App.Div, 600. 

60 C.J. p 777 note 57. 

Surety’s subrogation to rights of 
Principal generally see supra 8 61. 

92. Ala—^Peterson v. Drennen Mo¬ 
tor Car Co., 63 So.2d 376, 256 Ala. 
99. 

Sureties held not subrogated under 
statutes 

Where motorcar company brought 
action in detinue for possession of 
automobile or its value and damages 
for use and hire, and defendant in 
detinue as principal and his sureties 
executed replevin bond and retained 
possession of automobile, and de¬ 
fendant in detinue, after judgment 
against him, failed to deliver auto- 
mobile or pay judgment, and sherlff 
indorsed bond as forfeited, and clerk 
of court issued execution for unpaid 
balance and costs, and one surety 
paid balance, and company Indorsed 
in wrltlng on margin of record that 
judgment had been paid in full, sure¬ 
ties were not subrogated under stat¬ 
utes to rights of company, and could 
not prevail in action against com¬ 
pany for aJleged wro-ngful destruc- 
tlon of judgment lien.^—^Peterson .v. 
Drennen Motor Car Co., supra, ^ 
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93. US.—U. S. V. Ryder, N.J., 4 

S.Ct. 196, 110 U.S. 729, 28 LEd. 308. 

N.Y.—Corpus Juris cited lu New 
Amsterdam Cas. Co. v. McMahon, 
93 N.Y.S.2d 32, 34, 196 Misc. 746. 

94. U.S.—^U. S. V. Soucy, D.C.Minn., 
60 P.Supp. 500. 

95. U.S.—Chase Nat. Bank of City 
of New York v. Mobile & O. R. Co., 
D.C.Ala., 30 P.Supp. 665. 

Pa.—Goldman v. Mltchell-Pletcher 
Co., 9 Pa.Dist. & Co. 633, affirmed 
141 A. 231, 292 Pa 364. 

60 C.J. p 776 notes 52-63, p 777 notes 
64-57—4 C.J. p 1283 note 6. 

Surety on appeal bond of Indemnitor 
not subrogated to creditor’s rights 
against one whom principal was 
bound to Indemnify see supra § 
59 b. 

Compliauoe with statutory procedure 
Where surety on appeal bond fol- 
lowed procedure specified by statute 
for undertaking on appeal after pay¬ 
ment of judgment affirmed on appeal, 
his failure to flle notlce and claim of 
contribution under statute dealing 
generally with sureties did not pre- 
vent subrogation against judgment 
debtor, since specific statutes control 
general.—Cozad v. Raisch Improve- 
ment Co., 32 P.2d 133, 220 Cal. 657. 

Faymeut held uot voluntary 

Where employee who recovered 
judgment against employer entered 
satisfaction in full €is to insurer 
after Insurer paid lesser amount 
under employer*s liability policy, in¬ 
surer who became surety on appeal 
bond and paid balance of judgment 
after affirmance on appeal was not 
volunteer so as to prevent subroga¬ 
tion to rights of employee for bal¬ 
ance paid against judgment debtor. 
—Cozad V. Raisch Improvement Co., 
sqpr^ 
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edies of the principal for contribution.^® The 
sureties may recover from their principal the 
amount paid on the judgment, on afErmance, al- 
though such payment was made before the mandate 
of the appellate court was sent to the lower court.^^ 
Where coprincipals on an appeal bond are sureties 
for each other, the right of subrogation exists be- 
tween them.^8 Where sureties on a supersedeas 
bond executed by an executor or administrator pay 
the judgment on affirmance, they can only recover 
against property devised or bequeathed by being 
subrogated to the rights of the representative, who 
can only recover as for an original deficiency of 
assets, and not for a deficiency caused by his own 
want of diligence and prudent administration.^^ 

The right of the sureties to subrogation does not 
arise until actual payment of the judgment, the mere , 
seizure of property on execution of the judgment 
being insufiicient.i Moreover, a surety for a joint 
tort-feasor on a bond on appeal to stay execution, 

rV. ESTABLISHMENT AND 

§ 63. In General 

Subrogation Is a right of action only which must be 
established by a JudiciaI proceeding. 

The doctrine of subrogation is not self-executing,^ 
and a person by payment does not ipso facto be- 


who was also the insurer of such tort-feasor on 
a policy of liability Insurance and as such was liable 
to satisfy the judgment against the insured and 
other joint tort-feasors, is not entitled, on satisfying 
the judgment on its affirmance, to be subrogated to 
the rights of the judgment creditor against the tort- 
feasors who were not insured and who gave no 
stay bond on appeal.^ A surety on a supersedeas 
bond who pays a decree entered on appeal which ex- 
pressly supersedes and sets aside the decree entered 
at the trial is not subrogated to the lien of the 
original decree of the trial court.^ 

§ 62. Indemnitors of Sureties 

An indemnitor of a surety compelled to satisfy the 
8urety's liability will be subrogated to his rights. 

An indemnitor of a surety compelled to satisfy 
the liability of the surety will be subrogated to ali 
rights to which the surety would have been sub- 
rogated.^ 

ENFORCEMENT OF RIGHT 

come subrogated to the rights of the creditor;® he 
acquires only a right to a subrogation^ which must 
be actively asserted before subrogation can actually 
take place.® The right of substitution and the in- 
tention, express or implied, to enforce the right 
must concur to make a case for subrogation.^ 


Tacc lisn and taxes 

(1) Surety on bond executed to 
govemment to stay collection of tax¬ 
es pending appeal, who Is required 
to pay taxes because of execution 
of bond, is subrogated to rights of 
govemment under tax lien. 

U.S.—Fidelity & Casualty Co. of 

New York v. Massachusetts Mut. 

Life Ins. Co., C.C.A.N.C., 74 F.2d 

881. 

Tex.—^American Surety Co. of New 

York V. M-B Ise Kream Co., Com. 

App., 65 S.W.2d 287, 

(2) Certiflcate of release of lien 
against taxpayer’s property, executed 
by collector of internal revenue re- 
citing that taxes were paid by surety 
on taxpayer*s bond to stay collection 
of income tax pending appeal, did 
not destroy surety's right to subro¬ 
gation to government's lien.—Fidel¬ 
ity & CtLsualty Co. of New York v. 
Massachusetts Mut. Life Ins. Co., su¬ 
pra. 

(3) Where supersedeas was al- 
lowed cigarette dealer suing to en- 
joln collection of sales tax on condi- 
tion he file bond for payment of 
stamps, and judgment against dealer, 
wa& afilrmad., surety paylng for 


stamps was subrogated to state's 
rights, and entitled to recover from 
dealer, notwithstandang dealer's dls- 
charge in bankruptcy.—^Fidelity & 
CasuaJty Co. of New York v. Whitak- 
er, 168 S.E. 607, 176 Ga. 666. 

96. N.Y.—^Martin v. Miller, 272 N.Y. 

S. 914, 242 App.Div. 38, aifirmed 
Martin v, Miller, 195 N.E. 374, 266 
N.Y. 668. 

97. Ariz.—Sandoval v. XJ. S. Fidel¬ 
ity, etc., Co., 100 P. 816, 12 Ariz. 
348. 

98. Ga—Lewis v. Maulden, 21 S.El 
147, 93 Ga 758. 

99. Ala—Maybury v. Grady, 67 Ala 
147. 

1. La—Grleff v. The D. S. Stacy, 12 
LaAnn. 8. 

2m Cal.—Smith v. Fall River Joint 
Union High School Dist., 34 P.2d 
994, 1 Cal.2d 331. 

Ohio.—^Royal Indemnity Co. v. Beck-. 
er, 173 N.E. 194, 122 Ohio St 682,‘ 
76 A.L.R. 1481. 

3. lowa—^Eland v. Car ter, 237 N.W. 
620, 212 lowa 777, 77 A.L.R. 448. 
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4. U.S.—Oorpns Jnxls oited In How- 
ell V. Commissioner of Internal 
Revenue, C.C.A., 69 F.2d 447, 451, 
certiorari denled Howell v. Helver- 
Ing, 64 S.Ct 864, 292 U.S. 654, 
78 L.Ed. 1603. 

N.Y.—Lopez V. State, 26 N.Y.S.2d 369, 
176 Misc. 11. 

60 C.J. p 781 note 97. 

5. Ga—^Bleckley v. Bleckley, 5 S.E. 
2d 206, 189 Ga 47. 

Tenn.—^Fitts v. Termlnal Warehous- 
ing Corp., 93 S.W.2d 1266, 170 Tenn. 
198. 

6. Tex.—^Downing v. Jeffrey, Civ. 
App., 173 S.W.2d 241, error re- 
fused. 

60 C.J. p 823 note 77. 

7. Tex.—^Downlng v. Jeffrey, supra 

60 C.J. p 823 note 78. 

8. Tenn.—Fitts v. Termlnal Ware- 
houslng Corp., 93 S.W.2d 1266, 170 
Tenn. 198. 

Tex.'—^Downlng v. JefiCrey, Civ.App., 
173 S.W.2d 241, error refused. 

60 C.J. p 823 note 79. 

9. Tenn.—Cole v. Patty, 134 S.W.2d 

1 160, 176 Tenn. 334. 
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Subrogation is a right of action only^O which 
must be established by a judicial proceeding^i in 
which two distinet sets of facts are involved, that 
is, those which show the right to be subrogated and 
those which show that the claim to which subroga¬ 
tion is had may be enforced against the principaL^^ 
However, where the right to subrogation is given by 
statute, the subrogee is subrogated to ali the rights 
of the creditor by vigor of the law and he is not 
dependent on any judicial proceeding.^s 

§ 64. Nature and Form of Remedy 

A right of subrogation is properly a matter of equl- 
table cognizance, but in some Jurisdictions and under 
some statutes it may be enforced at law. It may be 
enforced by independent or subordinate or anclllary 
proceedings, and in a proper case may be asserted by 
a piea or answer, or by cross petition or bili. 

A right of subrogation is properly a matter of 
equitable cognizance^^ and originally was exclusive- 


ly so,i5 but, although in many jurisdictions its en- 
forcement is confined to equitable tribunals,!® in 
other jurisdictions it is now recognized and en¬ 
forced at law as well as in equity,^*^ and the doctrine 
is as applicable to suits in admiralty as to actions 
at law. In some jurisdictions a distinction is 
made between the establishment of the right and its 
enforcement,i9 it being held that, when the right 
of subrogation is in question, the remedy is in 
equity,20 but, when the right itself is conceded or 
established, and there remains to be enforced only 
the right of realizing the value of the subject mat¬ 
ter, such right may be within the cognizance of a 
court of law.2i 

If the right of action to which the subrogee is 
subrogated is legal, it is enforceable at law;^^ if 
it is equitable he must sue in equity.23 In some 
States statutory and code provisions exist prescribing 
the mode of enforcing the right in particular cases 
and allow its enforcement at law,^^ and relief may 


10. Tex.—^Downinff v. Jeffrey, Clv. 
App., 173 S.W.2d 241, error refused. 

60 C.J. P 823 note 80. 

11. Cal.—Jack v. Wongr Shee, 92 P. 
2d 449, 33 CaJ.App.2d 402. 

Ga.—Corpus Juris clted iu Bleckley 
V. Bleckley, 6 S.E.2d 206, 213, 189 
Ga. 47. 

Ohlo.—^Minks V. Byerly, 20 N.E.2d 
536, 60 Ohio App. 240. 

Tenn.—^Pldelity & Deposit Co. of 
Maryland v. First Nat. Bank, 54 
S.W.2d 964, 165 Tenn. 395. 

Tex.—^Downing v. Jeffrey, Civ.App., 
173 S.W.2d 241, error refused. 

60 C.J. p 823 note 81. 

12. Ohio.—^Zuellig v. Hemerlie, 53 
N.E. 447, 60 Ohio St. 27, 71 Am.S.R. 
707. 

Or.—Cooper v. Sagert, 223 P. 943, 
111 Or. 27. 

13. CaJ.—^Holland v. Kodimer, 77 
P.2d 843, 11 Cal.2d 40—^Broome v. 
Kern Valley Packing Co., 44 P.2d 
430, 6 Cal.App.2d 256. 

60 C.J. p 824 note 83. 

14. U.S.—^Doleman v. Levlne, App. 
D.C., 65 S.Ct. 741, 296 U.S. 221, 79 
L.Ed. 1402—Conqueror Trust Co. v. 
Pidelity & Deposit Co. of Mary¬ 
land, C.C.A.MO., 63 P.2d 833—U. S. 
Pidelity & Guaranty Co. v. Dlme 
Bank Title & Trust Co., D.C.Pa., 46 
F.2d 323—St. Paul Pire & Marine 
Ins. Co. V. Petroleum Nav. Co., D. 
C.Wash., 36 P.Supp. 350. 

Ga.—Johnson v. Washington, 110 S.E. 
889, 152 Ga. 636. 

Pa.—^Benjamin Franklln Pederal Sav. 
& Loan Ass'n v. Superb Realty 
Co., 63 PsuDist. &Co. 186. 

60 C.J: p 824 note 84. 


Equitable lieu or constructive trust 

In some situations, subrogee is 
entitled only to enforce an equitable 
lien to prevent unjust enrlchment, 
but in others he can, at his option, 
enforce either an equitable lien or 
a constructive trust.—Ollvere v. Tay- 
lor, 65 A.2d 723, 31 Del.Ch. 63. 

15. Cal.—Offer v. Superior Court of 
City and County of San Franclsco, 
228 P. 11, 194 Cal. 114. 

lowa.—Baker v. American Surety 
Co. of N. T., 159 N.W. 1044, 181 
lowa 634. 

16. U.S.—Shelby County, Tex., v. 
Provident Sav. Bank & Trust Co., 
C.C.A.Tex., 54 P.2d 602, certiorari 
denied Provident Savlngs Bank & 
Trust Co. V. Shelby County, Texas, 
63 S.Ct. 9, 287 U.S. 604, 77 L.Ed. 

• 626. 

W.Va—^Koppers Coal Co. v. Dixie 
Pire Ins. Co., 3 S.E.2d 62, 121 W.Va. 
258. 

60 C.J. p 824 note 86. 

17. Ga—^First Nat. Bank of Atlanta 
v. American Sur. Co., 30 S.B.2d 
402, 71 GaApp. 112. 

N.J.—Sullivan v. Naiman, 32 A.2d 
689, 130 N.J.Law 1282—Camden 

Trust Co. V. Cramer, 40 A.2d 601, 
136 N.J.Eq. 261. 

60 C.J. p 824 note 87. 

Freferred clalms 

Pederal court has jurisdiction of 
suits by sureties on insolvent state 
bank’s bonds as depository of bank- 
rupfs funds to establish preferred 
clalms thereto.—Union Indemnlty Co. 
V. Florida Bank & Trust Co., D.C. 
Fla, 48 F.2d 695, reversed on other 
grounds, C.C.A., Florida Bank & Trust 


Co. of West Palm Beach v. Union 
Indemnlty Co., 65 P.2d 640, 83 A.L.R. 
1102, certiorari denied Union Indem-' 
nity Co. v. Florida Bank & Trust Co., 
63 S.Ct. 6, 287 U.S. 600, 77 L.Ed. 622. 

18. U.S.—The Seaboard No. 93, D.C. 
N.T., 7 P.Supp. 362. 

19. Ohio.—Reed v. Ramey, 80 N.E. 
2d 260, 82 Ohio App. 171. 

60 C.J. p 824 note 88. 

20. Ga—Jasper School Dist. v, 

Gormley, 193 S.E. 248, 184 Ga 766, 
transferred, see, 196 S.E. 232, 67 
GaApp. 637. 

N.J.—^Polhemus v. Prudential Realty 
Corp., 67 A. 303, 74 N.J.Law 570. 

21. Ga—First Nat. Bank of Atlanta 
V. American Sur. Co., 30 S.E.2d 
402, 71 GaApp. 112. 

N.J.—^Bater v. Cleaver, 176 A. 889, 
114 N.J.Law 346—^Adelman v. Bi- 
ber, 17 A.2d 819, 19 N.J.Mlsc. 63— 
Lubowicki v. Travelers Ins. Co., 8 
A.2d 842, 18 N.J.Misc. 19. 

60 C.J. p 825 note 90. 

22. N.J.—Bater v. Cleaver, 176 A. 
889, 114 N.J.Law 346—^Adelman v. 
Biber, 17 A.2d 819, 19 N.J.Misc. 63. 

60 C.J. p 825 note 91. 

23. Cal.—Offer v. Superior Court of 
City and County of San Franclsco, 
228 P. 11, 194 Cal. 114. 

24. Cal.—^Kenney v. Kenney, 217 P. 
2d .161, 97 Cal.App.2d 60. 

60 C.J. p 825 note 93. 

. Attaohmeut 

The purpose of the provisions of 
the code glvlng surety right to at-?, 
tach property of his prlncipal before 
|the debt becomes due, and specifying 
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be had at law where the equity and law procedure 
are blended.25 One who is entitled to be subrogated 
to the rights of another and to enforce such an 
equity as he may have cannot do so by means of an 
action for breach of warranty against him in which 
a personal judgment is demanded.^s 

Probate jurisdiction. In at least one Jtirisdiction, 
where the estate of a deceased is involved, relief by 
way of subrogation may be granted in a probate 
court.27 In other jurisdictions it may not,^^ and in 
stili another jurisdiction, without deciding as to the 
propriety of relief in probate, it has been held un- 
necessary for one claiming subrogation under a 
mortgage against the land of a deceased to present 
his claim in a probate court, but he may bring his 
action in equity by virtue of his eqiiitable claim and 
lien, without invoking the aid of the administrator 
or the probate court.29 

Independent or subordinate or ancillary proceed- 
ings. A court of equity having jurisdiction of the 
subject matter and parties may grant relief by way 
of subrogation without compelling the party entitled 
to it to reso.rt to a separate proceeding.^o So it has 
been held that one entitled to subrogation may adopt 
the proceeding of the creditor to whose right he 


is subrogated,®^ and one who has paid a judgment as 
surety before the question of his suretyship has been 
determined may have that relation established by ap- 
plying to the court that rendered the original judg¬ 
ment, and become thus subrogated to the rights of 
the judgment creditor.®® 

However, the right of a surety to subrogation 
need not be determined in the suit between the credi¬ 
tor and the principal.®® Where the issue of subro¬ 
gation is not raised prior to the rendition of judg¬ 
ment, such relief cannot be obtained by motion filed 
subsequent thereto, but relief must be sought in an 
independent action.®^ Where the surety on an ap- 
peal bond has paid a decree, a proceeding by him 
in aid of an execution levied in another county can¬ 
not be regarded as a supplemental bili so as to re- 
lieve it from the necessity of being filed in the coun¬ 
ty where the land affected lies and where defend- 
ants reside.®5 An insurer of an owner against loss 
because of injuries sustained by reaso-n of owner- 
ship of the premises, whose offer to pay judgments 
against owner and lessee for injuries shstained on 
assignment of the judgments was refused by the 
injured persons, is entitled to a temporary in- 
junction restraining the injured persons from issu- 


character of judgment to be ren¬ 
dered, was to enable the surety to 
protect his rights when property of 
Principal was about to get beyond 
the reach of the surety.—Cornetfs 
Ex’r V. Rice, 187 S.W.2d 454, 299 Ky. 
256, 160 A.L.R. 413. 

Ssecution after Juagiiienli 

The statute entitling surety who 
pays judgment on surety bond to re- 
payment from principal was intended 
to provide convenient method of pro¬ 
cedure to enable debtor, holding right 
of judgment, to claim and execute 
for the whole or proportion of judg¬ 
ment to which such debtor might be 
entitled. The statute gives to the 
surety the remedy of using the judg¬ 
ment Itself as a summary proceeding 
instead of seekmg relief by slow and 
burdensome steps to the same end, 
and, where execution after judgment 
has been resorted to as a proceeding 
under doctrine of subrogation for 
mere purpose of reimbursement, a 
separate action on assignment of the 
judgment or In assumpsit would be 
an idle act—^Painter v. Berglund, 87 
P.2d 360, 31 Cal.App.2d 63. 

AaliLstatemeiLt of moxtgagd 

TOaere mortgage to which purchas- 
•er at foreclosure became subrogated 
was canceled from record by error, 
purchaser could have mortgage rein- 


stated in proceedings to annui can- 
cellation.—^Nelson v. Stewart, 136 So. 
566, 173 La. 203, 

25. Cal.—Offer v. Superior Court of 
City and County of San Francisco, 
228 P. 11, 14. 194 Cal. 114. 

60 C.J, p 825 note 94. 

26. S.C.—Tilgman Lumber Co. v. 
Matheson, 70 S.E. 1033, 88 S.C. 
432. 

27. Ala,—McNeill v. McNeill, 36 Ala. 
109, 76 Am.D. 320. 

60 C.J. p 825 note 96. 

28. Mo.—^Peck v. Pillingham's Es¬ 
tate, 202 S.W. 465, 199 Mo.App. 277. 

60 C.J. p 825 note 97. 

29. Utah.—Fullerton v. Boiley, 53 P. 
1020, 17 Utah 85. 

30. Fla.—Brogan v. Perguson, 133 
So. 317, 101 Fla. 1311. 

N.T.—Mahnk v. Blanchard, 253 N.T. 

S. 307, 233 App.Dlv. 555. 

Ohio.—^Rippel v. Rippel, App., 97 N. 
E.2d 229. 

Pa.—Reimel v. Northwestern Trust 
Co., 15S A. 106, 304 Pa. 121—Stal- 
wart Bldg. & Loan Ass*n v. Bor- 
beck, 191 A. 204, 126 Pa.Super. 395 
—^Auto Building & Loan Ass’n v. 
Hali, 177 A. 681, 117 Pa.Super. 104. 
Wis.—^Murphy v. National Paving 
Co., 281 N.W. 705, 229 Wis. 100. 

60 C.J. p 825 note 99. 


A motion for judgment over Is but 
a continuatlon of the original suit.— 
Williams v. Cantrell, 124 S.W.2d 29, 
22 Tenn.App. 443. 

Only in original action 
The eauitable doctrine of subroga¬ 
tion can only be enforced In the orig¬ 
inal action and not in a separate 
suit.—City of Philadelphia v. Phila¬ 
delphia Hapid Transit Co., 10 A.2d 
434, 337 Pa. 1. 

31. W.Va.—^Brown v. Thompson, 128 
S.R 309, 99 W.Va. 66. 

60 C.J. p 826 note 1. 

32. Pa.—Packer v, Vandevender, 13 
Pa.Co. 31. 

60 C.J. p 826 note 2, 

33. Ohio.—Grant v. Ludlow, 8 Ohio 
St. 1. 

Bank’s right to be subrogated to 
any right of action payee might have 
against drawers of check would not 
be consldered In drawers* action 
against bank for damages for bajik’s 
fallure to stop payment on check.— 
Kentucky-Farmers Bank v. Staton, 
236 S.W.2d 767, 314 Ky. 313. 

34. Okl.—Heflln v, Harned, 16 P,2d 
590, 160 Okl. 194. 

35. 111.—^McDonald v. Asay, 27 N.E. 
929, 139 IU. 123, 
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ing execution against him pending his action to have 
his rights against the lessee determined.36 

Assertion by way of defense. In a jurisdiction 
in which a right to subrogation may be asserted in 
an action at law it may be urged by a plea in an 
action at law^^ or by a cross petition therein,38 or 
by a cross bili in a suit in equity.39 A right to 
subrogation may be raised by an answer in fore- 
closure proceedings,^® but it has been held that a 
cross bili rather than an answer is the proper plead- 
ing by which a defendant should seek relief by sub¬ 
rogation against an intervening statutory lien which 
plaintiff is seeking to enforce.^i A codefendant may 
present his claim for exoneration by the other de- 
fendants in a cross bill.42 

§ 65. Conditions Precedent 

Compljance with requirements of conditions precedent 
Is necessaryp but as a general rule the surety is not 
bound to exhaust his remedies against the Principal be- 
fore seeking the benefits of subrogation, and he may, 
without first proceeding at law, file his bili in equity for 
subrogation. 

Demand on the person whose liability is sought 
to be fixed by subrogation is not necessary before 
suit, ^2 and, in the absence of a statute to the con- 
trary,^^ notice of payment need not be made.'^^ As 
a general rule the surety is not bound to exhaust 
his remedies against the principal before seeking the 
benefits of subrogation.^6 He may, without first 
proceeding at law, file his bili in equity for subroga- 
tion,^*^ on notice to the principales Where, al- 
though subrogation is sought, complainanfs rights 
are primarily based on a decree rescinding an al- 
leged fraudulent act, the restoration of the status 


quo is not required.e® 

Tender. In the application of the rule that, un¬ 
der some circumstances, payment need not be made 
by the subrogee before he may enforce his right to 
subrogation, as discussed supra § 10, it has been held 
that, where the amount due is uncertain, plaintiff 
may come into a court of equity and ask that it be 
ascertained and that on payment of the amount 
found he be subrogated without making a tender 
prior to the commencement of the action.^0 go, 
where the rights of the parties may be fully pro- 
tected without the necessity of the money’s being 
brought into court, it may be sufficient for plaintiff 
to aver his readiness and ability to pay and tender 
payment of the amount due in his bill.^i 

§ 66. Time to Sue, Limitations, and Laches 

Where the creditor refuses to recognize a right to 
subrogation and the rights of innocent third persons 
may intervene, the person claiming subrogation may pro- 
ceed at once to have his rights established. The right 
may be barred -by the statute of limitations, and laches 
In taking advantage of the right will forfeit it. 

Where the creditor refuses to recognize a right 
to subrogation and the rights of innocent third per¬ 
sons may intervene, the person claiming subroga¬ 
tion may proceed at once to have his rights estab- 
lished,52 and a surety seeking subrogation to the 
rights of the creditors of his principal may, where 
he cannot otherwise be advised as to the extent of 
his liability or the existence of the right of re- 
covery on the part of those claiming that he is 
liable as a surety, bring them into court and submit 
to judgment on their claims as proved.^® However, 
the right of sureties on the bond of a deceased ad- 


36. N.T.—Commercial Casualty Ins. 
Co. V. Capital City Surety Co., 231 
N.T.S. 169, 224 App.Div. 500. 

37. N.Y.—Citizens’ Trust Co. of Uti¬ 
ca V. R, Prescott & Son, 223 N.T.S. 
184. 221 App.Div. 420. 

38. Ky.—Dine v. Donnelly, 121 S.W. 
685, 134 Ky. 776. 

60 O.J. p 826 note 8. 

39. Ala.—^Hawkins v. Holman, 195 

So. 880, 239 Ala. 541. 

40. N.Y.—Sternback v. Friedman, 54 
N.T.S. 608, 34 App.Div. 634. 

41. Ala.—Shields v. Pepper, 118 So. 
549, 218 Ala. 379. 

42. Mass.—^Evans, Coleman & Evans 

V. Pistorino, 139 N.B. 848, 245 

Mass. 94. 

60 C.J. p 826 note 11. 


43. Ind.—Wilson v. Todd, 26 N.E.2d 
1003, 217 Ind. 183, 129 A.L.R. 192. 

60 C.J. p 827 note 18. 

44. Cal.—Painter v. Berglund, 87 
P.2d 360, 31 Cal.App.2d 63. 

Notice held snfflolezLt 

Surety’s filing of written assign- 
ment of judgment on surety bond to 
surety who satisfled judgment was a 
sufficient notice to principals of pay¬ 
ment and claim to repayment.— 
Painter v. Berglund, supra. 

45. La.—Steele v. Hough, 141 So. 
22, 174 La. 441. 

46. Vt.—Hali V. Windsor Sav. Bank, 
121 A. 682, 124 A. 593, 97 Vt. 125. 

60 C.J. p 827 note 19. 

47. R.I.—^Hogan v. Cooney, 155 A. 
240, 61 R.I. 396. 

60 C.J. p 827 note 20. 
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48. Ky.^Veach v, Wickersham, 11 
Bush 261. 

60 C.J. p 827 note 21. 

49- Del.—^Bastern States Petroleum 
Co. V. Universal Oil Products Co., 
49 A,2d 612, 29 Del.Ch. 305. 

50. N.T.—Koehler v. Farmers’, etc.. 
Nat. Bank, 5 N.T.S. 745. 

60 C.J. p 827 note 23. 

51. Pa.—Hopkins Mfg. Co. v. Ket- 
terer, 85 A. 421, 237 Pa. 286, Ann. 
Cas.l914B 668. 

52. N.H.—Markarian v. Morazlnes, 
144 A. 266, 83 N.H. 479. 

60 C.J. p 826 note 12. 

53. Ariz.—U. S. Fidellty & Guar- 
anty Co. v. California-Arizona 
Const. Co., 186 P. 502, 21 Ariz. 172. 
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ministrator to subrogation to his rights against dis- 
tributees may be worked out only on a final decree 
of distribution.54 

Where the wife redeems from a mortgage real 
estate in which she has an inchoate right of dower, 
she may be entitled to the note which is the primary 
obligation of her husband and to the mortgage, and 
may have a right of present enforcement in equity 
if necessary to protect the rights of the parties.^^ 

Limitations. The right of subrogation, like other 
rights of action, is barred by failure to take steps 
to enforce it within the time prescribed by the stat¬ 
ute of limitations.56 However, the statute of limita¬ 
tions will not affect the right of a purchaser at a 
judicial sale, declared to be void at the instance 
of the heir of the former owner, to be subrogated 
to the rights of those creditors whose debts were 
paid by the purchase money.57 

In some jurisdictions the right to subrogation is 
not regarded as barred until the bar of the obliga¬ 
tion which claimant asserts the right to be subro¬ 
gated to and the period of limitation as to the rights 
of a subrogee is that which is applicable to the 
security to which he became subrogated in the hands 
of the original creditor,58 and it is not material that 
the subrogee*s right of action at law against the per- 
son primarily liable shall have been barred.59 Un¬ 
der the rule that the right to subrogation is regarded 
as barred by the period of limitations applicable to 


actions on implied undertakings, as discussed in 
Limitation of Actions § 69, a surety on a note who 
pays the same and takes an assignment thereof may 
sue the principal thereon if it is not barred, although 
his right of action on the implied promise for re- 
imbursement is barred by the statute of limitations,®^ 
but a statute giving a surety the legal right to de- 
mand an assignment from the creditor on the pay- 
ment of the debt does not ipso facto work an as¬ 
signment, and, where the surety*s right to reimburse- 
ment is barred by limitation before he demands an 
assignment, he cannot thereafter defeat the statute 
of limitations by taking an assignment and seeking 
to enforce the rights of the creditor.®^ 

Laches, The right of subrogation is one of equity 
merely, and due diligence must be exercised in as- 
certaining it, and laches in taking advantage of the 
right will forfeit it®^ as against the rights of third 
persons which have intervened.®® Subrogation is 
not allowed in favor of one who has permitted the 
equity he asserts to sleep in secrecy until the rights 
of others would be injuriously affected by its as- 
sertion and enforcement.®^ Thus, a surety who for 
an unreasonably long time has permitted himself to 
appear in the light of the principal debtor cannot 
be subrogated, to the prejudice of intervening equi- 
ties.®5 

However, lapse of time alone is not generally suffi¬ 
cient to sustain the defense of laches.®® Delay that 
Works a disadvantage is necessary®^ and laches will 


54. Cal.—In re £:iizalde's £]state, 188 
P. 560, 182 Cal. 427—Elizalde v. 
Murphy, 87 P. 245, 4 Cal.App. 114. 

55. Mass.—^B^tcher v. Grifflths, 103 
N.E. 471, 216 Mass. 174. 

56. Fhilippine.—Broce v. De La 
Vina, 20 Philippine 423. 

Vt.—^Moultroup V. Gorham, 34 A.2d 
96, 113 Vt. 317. 

60 C.J. p 827 note 26. 

Statute appUcalile 
Where surety’a first effort to en¬ 
force subrogation to creditor’s rights 
against debtors under foreign judg- 
ment paid by surety was made in 
Virginia court, Virginia statute of 
limitations, being remedia! in nature 
and alEecting only procedural mat- 
ters, applied, not that of state in 
which judgment was rendered.—^^t- 
na Cas. & Sur. Co. v. WhaJey, 3 S.E. 
2d 395, 173 Va. 11. 

57. Tenn.—Caldwell v. Palmer, 6 
Lea 652. 

^0 C.J. p 827 note 26. 

58. Cal.—^Automobile Ins. Co. of 
Hartford, Conn., v. Union Oil Co. 


of CaJ., 193 P.2d 48, 85 Cal.App.2d 
302—Howell v. Dowling, 126 P.2d 
630, 52 Cal.App.2d 487—Painter v. 
Berglund, 87 P.2d 360, 31 Cal.App. 
2d 63. 

Del.—Leiter v. Carpenter, 22 A.2d 
393, 26 DeLCh. 85. 

60 C.J. p 828 note 30. 

59. Okl.—McClure v. Johnson, 65 
P. 103, 10 Okl. 668. 

60 C.J. p 829 note 31. 

60. Tex.—Fox V. Kroeger, 35 S.W.2d 
679, 119 Tex. 511. 

60 C.J. p 829 note 33. 

61. Ky.—^Joyce v. Joyce, 1 Bush 474. 

62. N.T.—^Parbro Corp. v. A. P. A. 
Realty Corp., 284 N.Y.S. 298, 246 
App.Div. 720, affirmed 4 N.E.2d 
741, 272 N.Y. 569—Ely v. Stone, 17 
N.Y.S.2d 266, 173 Misc. 117. 

N.D.—Corpus Juris quoted. iu Baker 
V. Pargo Building & Loan Ass’n, 
252 N.W. 42, 48, 64 N.D. 317. 
Tenn.—^Pitts v. Terminal Warehous- 
in,g Corp., 93 S.W.2d 1265, 170 Tenn. 
198. 

60 C.J. p 829 note 36. 
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63. N.D,—Corpus Juris quoted lu 

Baker v. Pargo Building & Loan 
Ass‘n, 262 N^W. 42, 48, 64 N.D. 317. 
60 C.J. p 830 note 36. 

64. N.D.—Corpus Juris QLUOted iu 
Baker v. Pargo Building & Loan 
Ass’n, supra. 

60 C.J. p 830 note 37. 

65. Ind.—Smith v. Harbin, 24 N.E. 
1051, 124 Ind. 434. 

60 C.J. p 830 note 38. 

66. Ga.—Corpus Juris cited lu Had- 
away v. Hadaway, 14 S.E.2d 874, 
877, 192 Ga. 265—Corpus Juris dt- 
ed lu Bleckley v. Bleckley, 5 S.E.2d 
206, 214, 189 Ga. 47. 

N.D.—Corpus Juris quoted iu Baker 
V. Pargo Building & Loan Ass’n, 
252 N.W. 42, 48, 64 N.D. 317. 

60 C.J. p 830 note 39. 

67. U.S.—Maryland Casualty Co. v. 
Cincinnati, D.C.Ohio, 291 P. 825. 

N.D.—Corpus Juris (luoted lu Baker 
V. Pargo Building <& Loan Ass’n, 
252 N.W. 42, 48, 64 N.D. 317. 
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not defeat subrogation where it would be inequitable 
to deny it.®^ It is only where injustice will be done 
that the court decimes to interfere on the ground 
of laches,6® so that mere delay will not bar the 
right to subrogation if the position of the party as 
against whom subrogation is claimed has not been 
altered to its disadyantage;*^® and, where the rights 
of third persons have not intervened, it has been 
held that a delay, short of the statutory period of 
limitations, will not bar a party of his right to be 
subrogated to the rights of another.*^! Full knowl- 
edge of ali the facts concurring with a delay for an 
unreasonable time are essential elements of the de¬ 
fense of laches.72 If there is no such obscurity in 
the transaction and no such loss of evidence as 
would be likely to produce injustice, there is no 
laches defeating the right to subrogation.*^3 A 
creditor is not entitled to subrogation to a lien 
which, but for his own laches, he might have hadJ^ 

§ 67. Parties 

General rules as to parties in clvil actions apply in 
proceedings to enforce subrogation; and the right of 
subrogation cannot be enforced In proceedings to which 
those whose equities are affected are not parties. 


The right of subrogation cannot be enforced in 
proceedings to which those whose equities are affect¬ 
ed are not parties,ordinarily persons against 
whom no relief is sought and who will not be af¬ 
fected by the proceedings are not necessary parties 
thereto.*^® Although in some jurigdictions it is held 
that creditors to whose rights a party seeks to be 
subrogated are necessary parties to an action to ob- 
tain such subrogation,'^'^ jn other jurisdictions the 
person to whose rights another seeks to be subro¬ 
gated is not always a necessary party in a proceed- 
ing to that end. If the rights of the creditors will 
be affected by the proceedings, they must be made 
parties thereto,'^^ but a creditor who has been fully 
paid and to whose rights plaintiff is seeking sub¬ 
rogation is not a necessary party and, where a 
pro tanto subrogee seeks to enforce his security sub- 
ject to the rights of the creditor thereunder, it has 
been held that such creditor is not a necessary party 
to the proceedings.30 

In whose name suit hrought» At common law, in 
an action to enforce subrogation, the subrogee is 
neither a proper nor a necessary party plaintiff, but 
he is required to sue in the name of the creditor.31 


68. N.D.—Corpus Oturis quoted la 
Baker v. Fargo Bullding & Loan 
Ass’n, supra. 

60 C.J. p 830 note 41. 

69. N.D.—Corpus Juris uuoted in 
Baker v. Fargo Bullding & Loan 
Ass’n, supra. 

€0 C.J. p 830 note 42. 

70. N.D.—Corpus Juris quoted in 
Baker v. Fargo Bullding & Loan 
Ass’n, supra. 

Wls.—Murphy v. National Pavlng 
Co., 281 N.W. 705, 229 Wis. 100. 

60 C.J. p 830 note 43. 

71. Ga.—^Bleckley v. Bleckley, 6 S.E. 
2d 206, 189 Ga. 47. 

N.D.—Corpus Juris quoted in Baker 
V, Fargo Bullding & Loan Ass'n, 
252 N.W. 42, 48, 64 N.D. 317. 

Or.—American Sur. Co. of New York 
V. Multnomah County, 138 P.2d 597, 
171 Or. 287, 148 A.L.R. 926. 

60 C.J. p 830 note 44. 

72. Or,—^American Sur. Co. of New 
York V. Multnomah County, 138 
P.2d 597, 171 Or. 287, 148 A.L.R. 
926. 

73. N.D.—Corpus Juris quoted in 
Baker v. Fargo Bullding & Loan 
Ass’n, 252 N.W. 42, 48, 64 N.D. 317. 

60 C.J. p 830 note 45. 

74. Pa.—Appeal of Mechllng, 1 A. 
326, 1 Pa.Cas. 135. 

60 C.J. p 830 note 46. 


75. Okl.—Berger v. City of Vinita, 
40 P.2d 1, 170 Okl. 214. 

60 C.J. p 831 note 48. 

The person whose property is to 
he applied in discharge of a deht by 
subrogation is a necessary party to 
the proceeding.—^London & Lanca^ 
shlre Indemnity Co. of America v. 
Tindall, 36 N.B.2d 334, 377 111. 308. 

Origlnal administrator 

In suit by surety on origlnal ad- 
mlnistrator’s bond against successor 
administrator to enforce subrogation 
to orlginal admlnistrator’3 rights as 
distributee, the original administran¬ 
tor was a necessary party.—^London 
& Lancashlre Indemnity Co. of 
America v. Tindall, supra, 

Transferee of vendor’s lien 

The statute relied on as requirlng 
a vendor’s lien for purchase money 
of land to be assigned in writing to 
enable the transferee to enforce the 
lien is not applicable to suits in 
equlty to enforce right of subroga^ 
tion.—^Box V. Early, 178 So. 793, 181 
Miss. 19. 

Mortgagor^s successor 

Where bank is entitled to assign- 
ment of note and mortgage and enti¬ 
tled to subrogation as against mort- 
gagor’s successor in Interest as ven¬ 
dor in contract for deed, vendee’s 
interest cannot be decided where suc¬ 
cessor has not been made party.— 
Nippolt v. Farmers’ & Merchants’ 
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State Bank of Springfield, 248 N.W. 

136, 186 Minn. 325. 

76. U.S.—^New York Cas. Co. v. Sin¬ 
clair Reflning Co., C.C.A,Okl., 108 
F.2d 65. 

Ala.—Corpus Juris clted Ixl Butler 
V. Wilson, 194 So. 669, 671, 239 
Ala. 221. 

Mo.—^Neer v. Neer, App., 80 S.W.2d 
240. 

N.J.—Corpus Juris quoted iu Mann 
V. Bugbee, 167 A. 202, 208, 113 N.J. 
Bq. 434. 

60 C.J. p 831 note 49. 

77. Neb.—State ex rei. Spillman v. 
Western State Bank, 262 N.W. 9, 
129 Neb. 486. 

60 C.J. p 831 note 50. 

78- Fla.—^Marianna Nat. Farm Loan 
Ass’n V. Braswell, 116 So. 639, 96 
Fla. 510. 

60 C.J. p 831 note 52. 

79. Ark.—McDaniel v. Conlan, 204 
S.W. 860, 134 Ark. 619. 

60 C.J. p 832 note 53. 

80. Fla.—^Miami Mortgage & Guar- 
anty Co. v. Drawdy, 127 So. 323, 
99 Fla. 1092. 

60 C.J. p 832 note 54. 

81. U.S.—Gray v. U. S., D.C.Mass., 
77 F.Supp. 869, reversed on other 
grounds, C.C.A., State Farm Mut. 
Liability Ins. Co, v, TT. S., 172 F.2d 
737. 
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Under statutes requiring an action to be brought in 
the name of the real party in interest, a subrogee 
who brings an action at law to recover the right to 
which he is subrogated has the right to sue in his 
own name, 8 2 although it may be brought on behalf 
of the subrogee, in the name of the legal plaintiff.®^ 
A statute allowing an assignee of a chose in action 
to sue in his own name has been held not applicable 
to suits in equity to enforce a right of subroga- 
tion.S4 In a law court, independent of statute, 
where subrogation applies, suit must be brought in 
the name of the person whose real rights are being 
litigated.85 A subrogee is not entitled to sue in 
his own name where he does not discharge ali of the 
obligation, but only part of it;86 ^nd apart from 
statute, the indemnitor^s right by subrogation to 
stand in the place of his indemnitee, who is entitled 
to a part only of the proceeds of a single cause of 
action, does not carry with it any authority to main- 
tain the action in his own name.87 

Joinder. Cosureties may maintain a joint bili in 
equity to enforce their right of subrogation,88 they 
may be properly joined as plaintiffs,^^ and they need 
not join, as defendants, those against whom they 
are not seeking to assert any right.^O Guarantors 
of notes, which after payment the holders assigned 
to them jointly, can bring a joint action thereon 


against the maker whether the funds with which the 
notes were discharged were individual funds of the 
several guarantors, or owned jointly by them.^i 
After there has been a partial subrogation, the sub- 
rogees may join with others in bringing action.^^ 

Person against whom there may be recovery over. 
Under a statute providing that, when a defendant 
will have a right of action against a third person 
for the amount of the recovery against him, such 
third person may be made a party defendant, a de¬ 
fendant liable for injuries to plaintiff is entitled to 
have a physician whose negligent treatment of the 
injury prevented a complete cure made a party de¬ 
fendant.®^ 

§ 68. Pleading 

The pleadings of one clalming a right to subrogation 
shouid clearly and distinctiy state the facts which glve 
rise to the right claimed, and shouid conform to the 
general rules of pleading in civii actions. 

The right of subrogation presents a justiciable 
issue, which shouid be made up and brought to the 
attention of the court by proper and orderly plead¬ 
ing.® ^ Ordinarily, subrogation in order to be avail- 
able must be pleaded by the party claiming it.®^ As 
in other actions, every intendment is to be made 
against the pleader in an action for subrogation.®® 


Prior to enactinent of real party 
in interest statute, a person who ac- 
Qulred whole of a cause of action by 
equltable subrogation could have 
brought suit on the chose in action 
only in name of person from whom 
such Interest had been acquired.— 
Verdier v. Marshallville Equity Co., 
46 N.E.2d 636, 70 Ohio App. 434, 

82. U.S.—Liberty Mut. Ins. Co. v. 
Tel-Mor Garage Corp., D.C.N.T,, 92 
F.Supp, 445. 

Ohio.—^Rechtine v. Weis, 2 Ohio 
Supp. 380. 

60 C.J. p 832 note 56. 

83. U.S.—^Ridgeland Box Mfg. Co. 
V. Sinclair Reflning Co., D.C.S.C., 
82 F.Supp. 274. 

CaJ.—J. G. Boswell Co. v. W. D. 
Felder & Co., 230 P.2d 386, 103 Cal. 
App.2d 767. 

Pa.—^Noll V. Kurtz, Com.Pl., 53 Lanc. 
L.Rev. 123—^Bplett v. Russell, Com. 
Pl„ 66 Montg.Co. 277, 14 Som.Leg. 
J. 405—Standard Motor Freight, 
Inc., V. Boston Ins. Co., Com.Pl., 92 
Pittsb.Leg.J. 387. 

Rule gives plaintiff, and not the 
oourt, the right of choice to deter- 
mlne whether a subrogee shall be- 
come plaintiff in the action, and to 
that extent modifles the mandatory 


provision that the action must be 
prosecuted by the reaJ party in inter¬ 
est, and the proper Interpretation of 
rule is to be determined by consider- 
iiig the object to be attaJned, the re- 
moval of the prejudice which had 
formerly resulted to Insurance com- 
panies acquiring subrogation rights 
by reason of their payment of claims. 
—Levin v. Hanson Garage, Inc., 44 
Pa.Dist. & Co. 21. 

84. Miss.—^Box v. Early, 178 So. 793, 
181 Miss. 19. 

85. Del.—^lerardi v. Farmers' Trust 
Co. of Newark, 151 A. 822, 4 W.W. 
Harr. 246. 

60 C.J. p 832 note 57. 

86. N.T.—E mployers* Liability 
Assur, Corp., Limited, of London, 
England v. Daley, 67 N.T.S.2d 233, 
271 App.Div. 662, afflrmed 77 N.E. 
2d 615, 297 N.Y. 745, dissentlng 
opinion 68 N.T.S.2d 743, 271 App. 
Div. 662. 

87. U.S.—^Doleman v. Levine, App. 
D.C., 66 S.Ct. 741, 296 U.S. 221, 79 
L.Ed. 1402. 

88. Ky.—^Kleiser v. Scott, 6 Dana 
137. 

60 C.J. P 832 note 68. 

89. U.S.—^U. S. Fidelity & Guaranty 
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Co. V. Dime Bank Title & Trust 
Co., D.C.Pa, 46 F.2d 323. 

90. U.S.—^U. S. Fidelity & Guaranty 
Co. V. Dime Bank Title & Trust 
Co., supra. 

91. Colo.—Cone v. Eldridge, 119 P. 
616, 51 Colo. 664. 

92. U.S.—Ridgeland Box Mfg. Co. 
V. Sinclair Reiflning Co., D.C.S.C., 
82 F.Supp. 274. 

93. Wls.—^Fisher v. Milwaukee Elec¬ 
tric Ry. & Light Co., 180 N.W. 269, 
173 Wis. 67. 

60 C.J. p 832 note 60. 

94. Wis.—^Defiance Mach. Works v. 
GUI, 176 N.W. 940, 170 Wis. 477. 

95. Tex.—^Downing v. Jeffrey, Civ. 
App., 173 S.W.2d 241, error refused. 

UtaJi.—Wilcox V. Cloward, 66 P.2d 1, 
88 Utah 603. 

60 C.J. P 833 note 62. 

98. N.C.—^Fidelity, etc., Co. v. Jor- 
dan, 46 S.E. 496, 134 N.C. 236. 

SUence as to liens 

Where complaint by surety against 
contractor was silent as to existence 
of any liens against property in- 
volved. It could not be assumed that 
any liens had been flled.—American 
Sur. Co. of New York v. Tannhauser, 
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A person seeking subrogation should ask for such 
relief in his pleading,^^ jg although a 

party does not specifically claim the right of sub¬ 
rogation, equity will grant the relief, where it is 
justified by the facts alleged and established,^® un¬ 
der a prayer for general relief.^9 Also, in an 
equitable action, if the allegations of the bili show 
the equities of the parties, subrogation will be ap- 
plied in favor of a defendant who has not asked 
for it, where to fail so to do would resuit in giving 
plaintiff more than that to which he has shown 
himself to be equitably entitled.^ 

Bili, complaint, or petition. The bili, complaint, 
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or petition to establish and enforce a right of sub¬ 
rogation should clearly and distinctly state the facts 
which give rise to the right claimed.^ Whether 
plaintiff seeks his remedy by original or supplemental 
bili is a mere matter of form not affecting the 
remedy.3 The pleading must show the right of the 
person to whose rights subrogation is sought to the 
lien or thing, the benefit of which is claimed by the 
subrogee;^ it must allege a relationship of the 
parties out of which the right of subrogation 
might arise;5 it must also allege payment of the 
debt,® and aver facts showing that in making pay¬ 
ment the subrogee was not a mere volunteer;*^ nor 


37 N.Y.S.2d 450, afflrmed 39 N.Y.S.2d 

996, 265 App.Div. 999, appeal denied 

41 N.Y.S.2d 192, 265 App.Div. 1053. 

97. Tex.—^Downing v. Jeffrey, Civ. 
App., 173 S.W.2d 241, error refused. 

60 C.J. p 833 note 65. 

98. Ga.—Bleckley v. Bleckley, 5 S.E. 
2d 206. 189 Ga. 47. 

Mo.—^Netherton v. Farmers* Ex- 
change Bank of Gallatin, 63 S.‘W.2d 
156, 228 Mo.App. 296. 

60 C.J. p 833 note 66. 

99. Ala.—Burch v. Burch, 165 So. 
387, 231 Ala. 464. 

Ga.—Bleckley v. Bleckley, 5 S.E.2d 
206, 189 Ga. 47. 

Miss.—Box V. Early, 178 So. 793, 181 
Miss. 19. 

Mo.--»-Netherton v. Farmers’ Ex- 
change Bank of Gallatin, 63 S.W.2d 
156, 228 Mo.App. 296. 

60 C.J. p 833 note 67. 

1. 111.—Montague & Co. v. Aygarn, 
164 Ill.App. 596. 

2. Colo.—^Hartford Accident & In- 
demnity Co. v. Colorado Nat. Bank 
of Denver, 40 P.2d 254, 96 Colo. 
127. 

Okl.—Corpus Juris quoted In Christ- 
burgh V. Anderson, 66 P.2d 902, 906, 
179 Okl. 552. 

Tex.—^Downing v. Jeffrey, Civ.App., 
173 S.W.2d 241, error refused. 

60 C.J. p 833 note 69. 

Bilis, petltloxLS, and complalnts keld 
sufficient or not demurrable 

(1) Generally. 

Ala.—^Butler v. Wilson, 194 So. 669, 
239 Ala. 221—^Dnimmond v. Drum- 
mond, 168 So. 428, 232 Ala. 401— 
Dirago v. Taylor, 150 So. 150, 227 
Ala. 271. 

Ga.—Willis v. Capel, 168 S.E. 291, 
176 Ga. 512—Johnson v. Washing¬ 
ton, 110 S.E. 889, 152 Ga. 635— 
Fetzer v. American Surety Co. of 
New York. 167 S.E. 338, 46 Ga.App. 
267. 

Idaho.—Peterson v. Hague, 4 P.2d 
350, 51 Idaho 175. 


Kan.—Fenly v. Revell, 228 P.2d 905, 

170 Kan. 705. 

Ky.—Fidelity & Deposit Co. of Mary- 
land V. Creech, 133 S.W.2d 938, 280 
Ky. 627. 

Mo.—0’Neil V. Viviano, App., 105 S. 
W.2d 985. 

Or.—^American Sur. Co. of New York 
V. Multnomah County, 138 P.2d 597, 

171 Or. 287, 148 A.L.R. 926. 

Tex.—^Kerens Nat. Bank v. Stockton, 
Civ.App., 61 S.W.2d 572, reversed 
on other grounds 94 S.W.2d 161, 127 
Tex. 326. 

(2) To allege notice.—^American 
Sur. Co. of New York v. Multnomah 
County, 138 P.2d 597, 171 Or. 287, 148 
A.L.R. 926. 

(3) To disclose that association 
was innocent of any knowledge of 
trust character of funds coming into 
its possession.—^^tna Casualty & 
Surety Co. of Hartford, Conn., v. 
Local Building & Loan Ass’n, 19 P.2d 
612, 162 Okl. 141, 86 A.L.R. 526. 

BlUs, petiLtlons, or complalnts held 
insufficient or demurrable 

(1) Generally. 

Ala.—Hali v. HaJl, 2 So.2d 908, 241 
Ala 397—Groom v. Federal Land 
Bank of New Orleans, 199 So. 237, 
240 Ala 335. 

Ga.—Graves v. Carter, 64 S.E.2d 450, 
208 Ga 5—Telfair Stockton & Co. 
V. Trust Co. of Ga, 48 S.E.2d 532, 
203 Ga 802. 

Ind.—^Kamarata v. Hayes Freight 
Lines, Inc., App., 108 N.B.2d 723. 
Miss.—^Franklin Life Ins. Co. v. Rog- 
ers, 173 So. 428, 178 Miss. 518. 

(2) To disclose afflrmatively that 
association parted wlth value by rea- 
son of receipt of trust funds.—.ffltna 
Casualty & Surety Co. of Hartford, 
Conn., V. Local Building & Loan 
Ass’n. 19 P.2d 612, 162 Okl. 141, 86 
A.L.R. 626. 

Necessary allegations 
I (1) Failure of surety by its plead- 
Ings to trace into bank funds which 
equitably belonged to assured ship- 
^ pers deprived surety of any right to 
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recover funds allegedly appropri- 
ated by bank.—^Hartford Accident & 
Indemnity Co. v. Colorado Nat. Bank 
of Denver, 40 P.2d 254, 96 Colo. 127. 

(2) Assignee of second mortgage 
must allege absence of notice or 
knowledge of intervening encum- 
brance on assignee’s and asslgnor's 
part.—^Whitson v. Metropolitan Life 
Ins. Co., 142 So. 564, 225 Ala. 262. 

(3) Subsequent encumbrancer su- 
ing for subrogation to first mortgage 
satisfied by complainant must recog- 
nize intervening owner’s right to re- 
deem by offer, in bili, to do equity.— 
Whitson V. Metropolitan Life Ins. 
Co., supra. 

(4) Although the presumption 
would be that Services rendered by a 
son to his mother were rendered vol- 
untarily and, therefore, would not 
support a claim of conventional sub¬ 
rogation to mother's rights against 
deceased father's estate, son su- 
ing for conventional subrogation was 
required only to allege sufficient facts 
to indicate that both parties mtended 
that compensation should be made, 
and to negative idea that Services 
were performed merely because of a 
natural sense of duty or affectlon 
arlslng out of the relationship.— 
Bleckley v. Bleckley, 5 S.E.2d 206, 
189 Ga. 47. 

3. 111.—McDonald v. Asay, 37 111. 
App. 469, afflrmed 27 N.E. 929, 139 
111. 123. 

4. Ga.—^Wilklns v. Gibson, 38 S.E. 
374, 113 Ga. 31, 84 Am.S.R. 204. 

60 C.J. p 834 note 70. 

5. W.Va.—^Haines v. Kuykendall, 
199 S.E. 449, .120 W.Va. 649. 

6. Ark.—Broyles v. Bdmonson, 104 
S.W.2d 813, 193 Ark. 1125. 

Kan.—Jones v. Jones, 146 P.2d 406, 
158 Kan. 196. 

60 C.J. p 834 note 71. 

7. Ark.—Broyles v. Edmonson, 104 
S.W.2d 813, 193 Ark. 1126. 

60 C.J. p 834 note 72. 
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■can plaintiff be subrogated to the rights of a de¬ 
fendant under a contract with a third person in an 
action in which the terms of the contract are not 
alleged.® 

The petition need not anticipate defenses.® Thus, 
the subrogee need not allege that he has not been re- 
paid.io Immaterial or unnecessary matters need not 
he alleged.^^ The sufficiency of the complaint must 
be judged from the pleading as a whole.^2 Where a 
subrogee continues an action in the name of plain- 
tiff, he is bound by the original plaintiff^s com- 
plaint.^® Plaintiff may be granted leave to amend 
his complaint.^^ 

A statute providing that a suit brought by a sub¬ 
rogee may be either in his name or for his use if 


the subrogee shall in his pleading allege on oatli 
that he is the actual bona fide subrogee and set 
forth how and when he became such applies to a 
suit in the name of the original owner for the use 
of the subrogee.^5 

Plea or answer, Ordinarily defensive matter must 
be set up by answer or plea;l6 and, where the right 
to subrogation is sought by defendant, his plea or 
answer must contain allegations sufficient to warrant 
his claim.^*^ 

Issuesj proof, and variance. An action to enforce 
the right of subrogation contemplates the making 
up of an issue, either of law or of fact, the same 
as in other actions.l® Evidence not excluded by any 
rule or principle of law may be introduced if it 


8. Ind.—Citizens* St. R. Co. v. Rob- 
bins, 42 N.E. 916, 43 N.E. 649, 144 
Ind. 671. 

9. Neb.—^Richards v. Toder, 6 N.W. 
629, 10 Neb. 429. 

10. Ala.—^Harbln v. Aaron, 110 So. 
24, 215 Ala. 218. 

11. 111.—St. Paul-Mercury Indem. 
Co. of St Paul V. Hoey, 60 N.E.2d 
641, 326 lll.App. 693. 

Ky.—^Vance v. Atherton, 67 S.W.2d 
968, 252 Ky. 691. 

60 C.J. p 834 note 76. 

Walvex of rlfflit to subroffatioii 
In suit on notes and for foreclosure 
of mortgrage wherein holder of mort- 
gage intervened and plaintlif relled 
on doctrine of subrogation to extent 
of payments made on notes secured 
by mortgage held by intervener, fail- 
ure of intervener to plead waiver of 
right to subrogation by taking of new 
mortgage was unnecessary to entitle 
intervener to prevail, since, when 
equitable jurisdiction is properly in- 
voked, court should administer com¬ 
plete relief on all questions raised by 
evidence, regardless of whether they 
are pleaded.—^Deems v. Milligan, 64 
P.2d 701, 179 Okl. 25. 

Oontraot 

(1) In suit by testator's son to be 
subrogated to his mother’s rights 
against estate on ground that moth- 
er had agreed that son should be 
compensated for caring for her by 
payment of her annuity to him, son 
was not reoLuired to allege a contract 
with testator or with any legal repre- 
sentative of his estate for perform- 
ance of Services to his mother, or 
that mother by a written or an ex- 
press contract agreed to compensate 
him for Services.—^Bleckley v. Bleck- 
ley, 5 S.E.2d 206, 189 Ga. 47. 


(2) In suit for conventional sub¬ 
rogation, plaintiff was not reauired 
to allege that contract relied on was 
in writing, since an agreement for 
subrogation need not be in writing. 
—^Bleckley v. Bleckley, supra. 

Maker as snrety 

In ostensible maker*s suit on note 
against comaker, recovery of full 
amount of note, which ostensible 
maker, actually surety, had paid 
payee, was authorized, although mak¬ 
er failed to allege that he was sure¬ 
ty.—Campbell v. Rybert, 167 S.B. 
924, 46 Ga.App. 461. 

12. Ind.—Bunting v. Gllmore, 24 N. 
E. 583, 124 Ind. 113. 

60 C.J. p 834 note 77. 

13. CaJ.—Merner Lumber Co. v, 
Brown, 21 P.2d 590, 218 Cal. 136. 

14. Pa.—^National Surety Corp. v. 
Nulton, 56 Pa.Dist. & Co. 149. 

15. 111.—^McKinnon v. Studebaker 
Sales Co. of Chicago, 245 lll.App. 
596. 

16. IU.—Standard Accident Ins. Co. 
V. Mueller, 9 N.E.2d 361, 29.1 111. 
App. 56. 

60 C.J. p 835 note 80. 

Laches and wrongfTiI oondnct 

An action by surety on fidelity 
bond of treasurer of one county 
against another county was an ac¬ 
tion at law and, hence, surety was 
not reauired to explain long lapse of 
time between earliest embezzlement 
and date of suit, but defendant was 
reauired to plead that surety was 
chargeable with laches, and, where 
such other county was put on notice 
conceming employment of trust 
funds, its conduet was prima facie 
wrongful and, hence, county was re- 
I aulred to present affirmative defense. 
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—American Sur. Co. of New York 
V. Multnomah County, 138 P.2d 597, 
171 Or. 287, 148 A.L.R. 926. 

O-eneral deuial iiLSiifflcleiLt 

In second mortgagee*s suit for 
eauitable subrogation to first mort¬ 
gage, where complainant pleads ab- 
sence of notice or knowledge of inter- 
vening encumbrance, intervening en- 
cumbrancer*s general denial is insuffi- 
clent.—^Whitson v. Metropolitan Life 
Ins. Co., 142 So. 564, 225 Ala. 262. 

17. Answer held sufficient 

Answer alleging that life tenant 

paid from his own funds purchase- 
money notes secured by security deed 
to realty and obtained an assignment 
of notes and security deed and that 
he had not agreed to make such 
payments as part of consideration for 
conveyance of life estate to him was 
sufficient to show that life tenant was 
entitled to be subrogated to rights 
of his assignors at time of assign¬ 
ment and to assert a lien against 
the realty for payments made.—Cor- 
dell V. Cordell, 56 S.E.2d 251, 206 Ga 
214. 

Answer held insufficient 

In trespass to try title suit to re- 
cover undlvided half interest in 
land in which defendanfs pleadings 
were llmited to an answer to plaln- 
tlffs’ action and contained only a 
general denial, a plea of not gullty, 
and a pleading of varlous statutes of 
limitation, defendant could not claim 
to be an “innocent purchaser for 
value" of the superior title of bank 
holding vendor’s lien note on the 
property so as to enable defendant 
thereby to assert right to “subroga¬ 
tion.’'—^Downlng v. Jeffrey, Tex.Civ. 
App., 173 S.W.2d 241, error refused. 

18. Wis.—^Defiance Mach. Works v. 

GUI, 176 N.W. 940, 170 Wis. 477. 
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tends to support or controvert an issue made by the 
pleadings.^^ Defendants must be permitted to make 
such defenses to the enforcement of the rights ob- 
tained as would have been allowed if the creditor 
were suing in his own right.^o No facts are prop- 
erly in issue unless charged in the bill.^l The per- 
son seeking subrogation must not only allege, but 
must also prove, the facts entitling him thereto.^^ 
Proof must conform to the pleadings,23 and no proof 
can be made of facts not charged.24 

§ 69. Evidence 

The burden of proof fs on the subrogee to establlsh 
his right, and the rules as to the admissibility and 
weight and sufficiency of evidence applicable In civII 
actions generally apply to proceedings to enforce sub¬ 
rogation. 

The burden of proof is on the would-be subrogee 
to establish his right,^5 and on defendant against 
whom subrogation is sought to establish matters of 
affirmative defense relied on.26 Where the subrogee 
establishes a prima facie case, the burden of proof 
shifts to defendant.^*^ Where an action is one at 
law, in which no equitable relief in aid of the 


claim is prayed, the subrogee does not have the 
burden of showing the superior equity as against 
defendant in order to recover.^S 

When the person who is interested in the fulfill- 
ment of the obligation pays, subrogation may be 
presumed;29 and, where a loan on Insurance poli- 
cies is obtained from a source other than the lender, 
and the proceeds of the policies are used to dis- 
charge the debt, a presumption in favor of subroga¬ 
tion of the beneficiary to the right of the lender 
against the borrower’s estate arises.^® It is held 
that, where a stranger to an obligation pays a part 
of the whole of the debt, the re is a presumption 
that the transaction was a purchase of the debt and 
accompanying security to the extent of the pay- 
ment;^^ and, where the original notes are indorsed 
and delivered to the guarantors on payment by 
them of the debt guaranteed, it must be presumed, 
in the absence of a contrary showing, that they 
are the owners of the notes.32 It is also held that, 
if the person paying the debt relies on other se¬ 
curity, he is presumed not to expect, or to be en- 
titled to, subrogation.38 


19. Tex.—^Bunton v. Tyler, Civ.App., 
106 S.W.2d 726. 

Bvldence held erroneotiBly ezolnded 

Tex.—^Bunton v. Tyler, supra. 

20 . Ga.—^Wilkins v. Gibson, 38 S.E. 
374, ,113 Ga, 31, 84 Am.S.R. 204. 

21 . Ala.—Merrell v. Witherby, 23 So. 
994, 26 So. 974, 120 Ala. 418, 74 
Am.S.H. 39. 

60 C.J. p 836 note 83. 

22 . Ala.—Crutchfleld v. Johnson & 
Latimer, 8 So.2d 412, 243 Ala, 73, 

Tex.—^Bradley v. Freeman, Civ.App., 
163 S.W.2d 693—Hawkins v. Potter, 
130 S.W. 643, 62 Tex.Civ.App. 126. 

23 . Or.—Cooper v. Sagert, 223 P. 
943, 111 Or. 27. 

60 C.J. p 835 note 85. 

24 . Ala.—Merrell v. Witherby, 23 
So. 994, 26 So. 974, 120 Ala. 418, 74 
Ani.S.K. 39. 

60 C.J. p 835 note 86. 

25 . U.S.—^U. S. v. Munsey Trust Co. 
of Washington, D. C., Ct.Cl., 67 
S.Ct. 1699, 332 U.S. 234, 91 L.Bd. 
2022—^Maryland Cas. Co. v. Lin¬ 
coln Bank & Trust Co., D.C.Ky., 
40 P.Supp. 782—American Sur. Co. 
of New Tork v. First Nat. Bank, 
D.C.Pa., 16 F.Supp. 974, aiilrmed, 
C.C.A., 96 F.2d 813. 

Ala.—Whitson v. Metropolitan Life 
Ins. Co., ,142 So. 564, 226 Ala. 262. 


Ga.—Colonial Hili Co. v. Mortgage 
Bond & Trust Co., 162 S.E. 631, 
174 Ga. 204. 

111.—People ex rei. Barrett v. State 
Bank of Herrick, 8 N.E.2d 71, 290 
Ill.App. 130. 

Ky.—^Vance v. Atherton, 98 S.W.2d 
489, 266 Ky. 202--Title Ins. & Trust 
Co. V. McCracken County, 92 S.W. 
2d 89, 263 Ky. 302. 

Md.—Blum V. Fox, 197 A. 117, 173 
Md. 527—Corpus Juris olted In 
Harford Bank of Bel Air v. Hop- 
per’s Estate, 181 A. 751, 766, 169 
Md. 314. 

Mich.—American Sur. Co. of N. Y. 
V. Trenton State Bank of Trenton, 
35 N.W.2d 260, 323 Mich. 276. 

Miss.—Haraway v. Sledge & Norfleet 
Co., 11 So.2d 903, .194 Miss. 133, 
145 A.L.R. 736, suggestion of error 
overruled 12 So.2d 436, 194 Miss. 
133, 145 A.L.R. 735. 

Or.—^American Sur. Co. of New Tork 
V. Multnomah County, 138 P.2d 597, 
171 Or. 287, 148 A.L.R. 926. 

Pa.—Gildner v. First Nat. Bank & 
Trust Co. of Bethlehem, 19 A.2d 
910, 342 Pa. 145—Beck v. Beiter, 
22 A.2d 90, 146 Pa.Super, 1,14. 

Tenn.—^Hunt v. Hoppe, 124 S.W.2d 
306. 22 Tenn.App. 540. 

Tex.—^Ricketts v. Alliance Life Ins. 
Co., Civ.App., 135 S.W.2d 726, er¬ 
ror dismissed, judgment correct— 
Engbrock v. Haidusek, Civ.App., 
95 S.W.2d 620, error refused— 
Ramey v. Cage, Civ.App., 90 S.W.2d 


626—Minkert v. Minkert, Civ.App., 
263 S.W. 648. 

60 C.J. p 836 note 88. 

26 . U.S.—Town of River Junction, 
Fla., V. Maryland Cas. Co., C.C.A. 
Fla., 133 F.2d 67—Reconstruction 
Finance Corp. v. Maryland Cas. Co., 
D.C.Md., 23 P.Supp. 1008. 

60 C.J. p 835 note 89. 

27 . U.S.—^Fidelity & Deposit Co. of 
Maryland v. Citizens Nat. Bank of 
Waco, C.C.A.Tex., 100 F.2d 807, 
rehearing denied 101 P.2d 974, cer¬ 
tiorari denied Citizens Nat. Bank of 
Waco V. Pidelity & Deposit Co. of 
Maryland, 59 S.Ct. 827, 307 U.S. 
626, 83 L.Ed. 1609—Fidelity & De¬ 
posit Co. of Maryland v. Bank of 
Smithneld, D.C.Va., 11 F.Supp. 904. 

28 . Ga.—^Pirst Nat. Bank of Atlanta 
V. American Sur. Co., 30 S.E.2d 402, 
71 Ga.App. 112. 

29 . Phillppine.—Panganiban v. Cue- 
vas, 7 Philippine 477. 

30. N.T.—In re Cummings’ Estate, 
105 N.T.S.2d .104, 200 Misc. 467. 

31. Ohio.—^Neilson v. Fry, 16 Ohio 
St. 562, 91 Am.D. 110. 

Pa.—^Appeal of Brice, 96 Pa. 145. 

60 C.J. p 836 note 90. 

32. Colo.—Cone v. Eldridge, 119 P. 
616, 61 Colo. 564. 

60 C.J. p 836 note 91. 

33. Ala.—Shaddix v. National Sure- 
ty Co., 128 So. 220, 221 Ala 268. 
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Payments of notes made by the real owner of the 
equity raise the presumption that the money was 
intended as payment as against the contention that 
the notes were piirchased,^^ but the ostensible pur- 
chase of notes, if doubtful, is presumably a pur- 
chase, and not payment.35 As regards a creditores 
right of subrogation, in the absence of evidence to 
the contrary, it is presumed that liens on property 
owned by defendant and another are discharged 
from income from the property.^® It is presumed 
that collateral general in character and applicable 
to all debts of the principal debtor is what it pur- 


ports to be.37 Sureties will not be assumed to have 
intended to waive their right of subrogation.38 
Various other presumptions have been considered in, 
actions by subrogees to establish and enforce their 
right of subrogation.39 

Admissibility. The rules as to admissibility of 
evidence applicable in civil actions generally ap- 
ply to proceedings to enforce subrogation.^® 

JVeight and sufficiency. General rules apply as to 
the weight and sufficiency of evidence in proceedings 
for subrogation.41 


34. 111.—^Harris Trust & Savings i 
Bank v. Lennox, 263 Ill.App. 629. 

35. U.S.—Gross v. Tierney, C.G.A. 
W.Va., 55 P.2d 578. 

36. Colo.—Botkin v. Pyle, 14 P.2d 
187, 91 Colo. 221. 

37. Pa.—Gildner v. First Nat. Bank 
& Trust Co. of Bethlehem, 19 A.2d 
910, 342 Pa. 145. 

38. U.S.—^Douglass v. Thurston 
County. C.C.A.Wash., 86 P.2d 899. 

39. ZxLtent to keep obUgatioxL allve 
Three out of four comakers pay- 

ing notes after payee instituted ac- 
tion thereon and havlng notes trans- 
ferred to their nominee to whose use 
the action was assigned would he 
presumed to have intended to keep 
the obligation alive, as against con¬ 
tention that the three comakers paid 
notes wlth intent to discharge the 
notes.—Llt Bros., to Use of Kaplan, 
V. Goodman, 18 A.2d 619, 144 Pa.Su¬ 
per. 43. 

Possession throiigh mlstaken. delivery 

Where admInistrator*s bili was bas- 
ed on theory that his intestate as 
surety on notes secured by mortgage 
paid indebtedness and was subrogat- 
ed to rights and remedies of mort- 
gagee, if administrator mistakenly 
delivered notes to defendant, pos¬ 
session thus obtained would not suf¬ 
fice to create presumption in defend- 
ant’s favor.—^McGlaughn v. Pearman, 
18 So.2d 80, 245 Ala. 524. 

Settlement 

Where third party tort-feasors bfe- 
fore making settlement with fire- 
men for Injuries sustained by fire- 
men knew that firemen had received 
from town under mumcipal law ben- 
eflts for sueh injuries, it mlght be 
presumed that settlement did not in¬ 
clude any part of payments, made 
by town, so as to entitle town and its 
indemnity insurer to recover, out of 
settlement, amount paid by town to 
firemen, on theory of eQuitable subro¬ 
gation.—^Employers’ Liability Assur. 
Corp„ Limited, of London, England, 


V. Daley, 67 N.T.S.2d 233, 271 App. 
Div. 662, affirmed 77 N.E.2d 515, 297 
N.Y. 745, dissenting opinion 68 N.Y. 
S.2d 743, 271 App.Div. 662. 

40. Miss.—^Neely v. Johnson-Barks- 
dale Co., 12 So.2d 924, 194 Miss. 
529. 

60 C.J. p 836 note 94. 

Evidence held admisslble 

(1) To prove payment of consid- 
eratlon.—Jenkins & Boyle v. Rogers, 
185 So. 603. 184 Miss. ,182. 

(2) To Show how misappropriation 

actualiy took place.—^Maryland Cas. 
Co. v. Gough, 65 N.E.2d 858, 146 
Ohio St. 305. , 

(3) Other evidence. 

Ga.—Bleckley v. Bleckley, 5 S.E.2d 
206, 189 Ga. 47—Willis v. Capel, 
168 S.E. 291, 176 Ga. 512. 

60 C.J. p 836 notes 94 [a], [b]. 

Evidence held inadmisslble 

(1) Testimony that intestate had 
made payments on unldentlfied note 
to surety.—Hartley v. Hartley, 179 S. 
B. 245, 50 Ga.App. 848. 

(2) Other evidence.—^Van Winkle v. 
Pordonsky, 168 A. 383, 114 N.J.Eq. 
121—60 C.J. p 836 note 94 [c]. 

41. La.—Steele v. Hough, 141 So. 22, 
174 La. 441. 

60 C.J. p 836 note 96. 

Statements as to evidence required 

(1) The subrogation must be clear- 
ly proved.—^Panganiban v. Cuevas, 7 
Philippine 477. 

(2) Where subrogee did not estab¬ 
lish by preponderance of evidence 
that he paid for his own account, 
and not for account of another, he 
could not prevail.—Shaw v. Wells, La. 
App., 17 So.2d 387. 

(3) Surety was not entitled to re¬ 
cover amount paid where testimony 
relied on to show liability was un- 
certain, indefinite, and unsatisfactory. 
—Pidelity & Deposit Co. of Mary- 
land V. Citizens Nat. Bank of Lub- 
bock, Tex.Civ.App., 120 S.W.2d 113, 
error dismissed. 

(4) Subrogation to nghts of mort- 
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gagee Is an approprlate remedy avail- 
able to third person who has paid 
mortgage indebtedness on behalf of 
mortgagor, provided payment of 
mortgage is sustained by proper de- 
gree of proof.—Jones v. Remley, 
Ohio App., 76 N.E.2d 179. 

Prima facie evidence 

A decree in favor of town against 
town collector and his sureties for 
collectores defalcation was prima fa¬ 
cie evidence of facts therein recited 
in subsequent suit by sureties, who 
had satisfied decree, based on their 
right to become subrogated to rights 
of the town.—State Bank & Trust Co. 
V. Commercial Trust & Savings Bank, 
21 N.E.2d 157, 300 Ill.App. 436. 

Evidence held sufficient 

(1) Generally. 

U.S.—Town of River Junction, Fla., 

V. Maryland Cas. Co., C.C.A.Pla., 
133 P.2d 67—Hurt v. Read, C.C.A. 
Tex., 108 F.2d 282—^Maryland Cas. 
Co. v. Lincoln Bank & Trust Co., D. 
C.Ky., 40 F.Supp. 782. 

Ala.—Federal Land Bank of New 
Orleans v. Henderson, Black & 
Merrill Co., 42 So.2d 829, 253 Ala. 
54. 

Cal.—J. D. Halstead Lumber Co. v. 
Security Title Insurance & Guar- 
antee Co., 3 P.2d 52, 116 Cal.App. 
679. 

Ga.—Lee v. Holman, ,193 S.E. 68, 184 
Ga. 694. 

111.—Coudy Bros. Lumber Co. v. 
Board of Education, 262 Ill.App. 
493. 

Kan.—^Kuske v. Staley, 28 P.2d 728, 
138 Kan. 869. 

Ky.—^Vance v. Atherton, 98 S.W.2d 
489, 266 Ky. 202. 

Mass.—Hili v. Wiley, 3 N.B.2d 1015, 
295 Mass. 396. 

Ohio.—Maryland Cas, Co. v. Gough, 
65 N.E.2d 858, 146 Ohio St. 305. 
Tex.—Mikulenka v. Mikulenka, Civ. 
App., 168 S.W.2d 617—^Fenner v. 
American Sur. Co. of New York, 
Civ.App., 156 S.W.2d 279, error re- 
fused. 

Wis.—^Martineau v. Mehlberg, 267 N. 

W. 9, 221 Wis. 347. 
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§ 70. Trial 

General rules with respect to the submissiori of is- 
sues to the Jury and to the giving of instructions in civii 
actions apply in actions for subrogation. 

General rules with respect to submission of is- 
sues to the jury in civii actions apply in actions for 
subrogation,42 as do the rules as to the giving of 
instructions.43 Questions of law are for the court,44 
■\vhile questions of fact are for the jury.45 


§ 71. Judgment or Decree 

One who Is entitied to subrogation may have a Judg¬ 
ment or decree entered in his favor which will best in- 
sure to hlm the enjoyment of his equitable right. 

One who is entitied to subrogation may have a 
judgment or decree entered in his favor which will 
best insure to him the enjoyment of his equitable 
right.46 Thus, the surety may be entitied to have 
the judgment or decree establish his right of sub- 


(2) To Show plaintiff entitied to 
subrogration. 

Ala.—Federal Land Bank of New Or- 
leans v. Henderson, Black & Merrill 
Co., 42 So.2d 829, 253 Ala. 54. 

Fla.—Indlan River Fisheries v. Guer- 
In, 176 So. 94, 129 Fla. 179. 

Kan.—Katschor v. Ley, 113 P.2d 127, 
153 Kan. 669. 

Mo.—Neer v. Neer, App., 80 S.W.2d 
240. 

N.J.—Bremus v. Porsatz, 69 A.2d 
557, 5 N.J.Super. 436. 

N.C.—Sherrill v. Hood, 18,1 S.E. 330, 
208 N.C. 472. 

Pa.—Gildner v. First Nat. Bank & 
Trust Co. of Bethlehem, 19 A.2d 
910, 342 Pa. 145. 

Tenn.—Turley-Bullington Mortgage 
Co. V. Brown, 4 Tenn.App. 500. 

(3) To Show intent of parties. 

Al8L—^Federal Land Bank of New Or- 

leans v. Henderson, Black & Mer¬ 
rill Co., 42 So.2d 829, 253 Ala. 54. 
Miss,—Box V, Early, 178 So. 793, 181 
Miss. 19. 

Ohio.—Jones v. Remley, App., 74 N.E. 
2d 109, modified on other grounds 
75 N.E.2d 179. 

(4) To Show payment and no re- 
payment.—McGlaughn v. Pearman, 18 
So.2d 80. 245 Ala. 524. 

(5) To Show that payment was vol- 
■untary.—Neer v. Neer, Mo.App., 80 
S.W.2d 240. 

(6) To Show payment not volun- 
tary.—^Hartley v. Hartley, 179 S.E. 
245, 60 Ga.App. 848—60 C.J. p 836 
note 96 [d]. 

(7) To Show right to security on 
payment.—People v. Roseland State 
Sav. Bank, 48 N.E.2d 600, 318 111.App. 
495. 

(8) To Show that note was given 
£LS collateral securlty for payment.— 
Beauboeuf v. McGehee, La.App., 161 
So. 634. 

(9) To sustain judgment or decree. 
111*—Harris Trust & Savings Bank v. 

Lennox, 263 111.App. 629. 

Ind.—Kamarata v, Hayes Freight 
Lines, Inc., App., 108 N.B.2d 723. 

JEvldeiice held Insnfflclent 

(1) Generally. 

■aD.S.—Maryland Cas. Co. v. Lincoln 
Bank & Trust Co., D.C.Ky., 40 F. 
Supp. 7 82. 


Kan.—Fldelity & Casualty Co. v. To- 
der, 64 P. 1027, 63 Kan. 880. 

Tenn,—Morrah v. First Nat. Bank, 
65 S.W.2d 830, 16 TenmApp. 104. 
Tex.—Engbrock v. Haldusek, Clv. 
App., 95 S.'VV.2d 520, error refused. 

(2) To Show plaintiff entitied to 
subrogation. 

U.S.—^American Sur. Co. of New 
York v. First Nat. Bank, D.C.Pa., 
15 F.Supp. 974, afflrmed, C.C.A., 96 
F.2d 813. 

Tex.—Bradley v. Freeman, Clv.App., 
163 S.W.2d 693. 

(3) To establish or sustain a cause 
of action. 

Neb.—Lion Bonding & Surety Co. v. 
Capital Fire Ins. Co., 146 N.W. 
1051, 96 Neb. 61. 

Ohio.—Jones v. Remley, App., 75 N. 
E.2d 179. 

(4) To raise Issue of conventional 
subrogation.—Ramey v. Cage, Tex. 
Clv.App., 90 S.W.2d 626. 

(6) To establish that holder of 
legal title to mortgaged property in 
trust intended to keep debt alive at 
time of payment of mortgages.— 
Christburgh v. Anderson, 66 P.2d 902, 
179 Okl. 552. 

(6) To overcome otherwise uncon* 
tradlcted evidence that loan was 
made solely on credit.—Llon Bonding 
& Surety Co. v. Capital Fire Ins. Co., 
146 N.W. 1051, 96 Neb. 61. 

(7) To prove conversion,—Lion 
Bonding & Surety Co. v. Capital Fire 
Ins. Co., supra. 

42. Okl.—New Amsterdam Cas. Co. 
V. Shl, 72 P.2d 789, 181 Okl. 166. 

60 C.J. p 837 note 98. 

Demturrer to evidence held properly 
suBtalned 

Okl.—^New Amsterdam Cas. Co. v. 
Shi, supra. 

43. Ga,—Investors' Syndicate v. 
Thompson, 158 S.E. 20, 172 Ga. 
203. 

60 C.J. p 837 note 99. 

44. Or.—American Sur. of New 
York V. Multnomah County, 138 
P.2d 597, 171 Or. 287, 148 A.L.R. 
926. 

€oiirt oonld not hold as matter of 
law that inqulry would have falled 


to disclose embezzlement.—American 
Sur. Co. of New York v. Multnomah 
County, 138 P.2d 697, 171 Or. 287, 
148 A.L.R. 926. 

45. Ga.—Bleckley v. Bleckley, 5 S. 
E.2d 206. 189 Ga. 47. 

Questions held for jury 

(1) Whether plaintiff’s failure to 
give notice of his claim against an 
estate and his delay in flling suit to 
be subrogated against estate cast 
suspicion on his claim and affected 
his credibility as a witness.—Bleck¬ 
ley V. Bleckley, 5 S.E.2d 206, 189 Ga. 
47. 

(2) The Question of bad faith.— 
Penner v. American Sur. Co. of New 
York, Tex.Civ.App., 166 S.W.2d 279, 
error refused. 

Pinding of fact held Tmnecessary 

in view of undisputed testimony.— 
Fenner v. American Sur. Co, of New 
York, supra. 

46. Ala.—^Burch v. Burch, 165 So. 
387, 231 Ala. 464. 

Mo.—Brown v. Bibb, 20.1 S.W.2d 370, 
356 Mo. 148. 

60 C.J. p 837 note 1. 

Interpretatlon of decree 
A decree providing that surety on 
bond which Insolvent national bank 
had executed to Quallfy as a de- 
pository for funds of bankrupt es- 
tates be subrogated to any remaining 
dividends paid or to be paid by bank’s 
receiver on claims flled with him by 
bankruptcy trustees had to be inter- 
preted as adjudicating no greater 
right to dividends than sound legal 
principies would permit, and surety, 
which paid trustees’ claims in full, 
could not obtain by subrogation div¬ 
idends which were not paid and could 
not be paid to them, since when 
claims were paid trustees' right to 
collect dividends ceased.—Maryland 
Cas. Co. V. Cox, C.C.A.Tenn.. 104 P. 
2d 354. 

JndgmeiLt over 

Where engineerlng and legal Serv¬ 
ices were wrongrfully paid out of bond 
or special Improvement fund instead 
of general fund of drainage dlstrict, 
and actions were brought for benefit 
of distrlct against offlcers and sure- 
tles, the Judgment against defendants 
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rogation against the principal and, where the 
subrogee pays off the debt for which he is bound, 
during the prosecution of an action by the creditor, 
he may ask the court to render judgment for him 
instead of for the creditor but, where the right 
demanded is disputed by other parties to the action 
having adverse interests, the court will go no fur- 
ther than to direct the subrogation on such terms 
as may be justi fi ed, leaving the conflicting claims 
to be determined by future adjudication.^^ Also, 
where the principal has been discharged in bank- 
ruptcy, the court will not provide in the judgment 
for subrogation of the surety against the prin¬ 
cipal. ^ subrogee is ordinarily entitled to re- 
cover interest on the sum involved from the date 
of payment,^^ although, under particular circum- 
stances, such right has been denied.S2 

A creditor who obtains a judgment against sev- 
eral defendants, by one of whom it is paid, can- 


not interfere to prevent a decree of subrogation in 
favor of the party paying against the other defend¬ 
ants for that portion of the debt which they should 
pay.53 The recovery of a money judgment in an 
action to enforce a right of subrogation is merely 
incidental to the subrogation.®^ 

Generally, a pro tanto subrogation will not be 
decreed,®® but it will be decreed where justice 
requires.®® 

§ 72. Review 

It has been held that subrogation, being an equitable 
remedy, can be properly revfewed In hlgher courts oniy 
by appeal. 

It has been held that subrogation, being an equita¬ 
ble remedy, can be properly reviewed in higher 
courts only by appeal,®^ and the proceedings therein 
should be in analogy to equity practice, as by peti- 
tion and answer and not on mere notice.®® 


should provide that suretles on pay- 
ment of judgment should have judg¬ 
ment over against drainage district 
which should be dlrected to make 
Buch payment out of general fund 
and to levy any necessary tax there- 
for.—State ex rei. Lester v. Baker, 
160 P.2d 264. 160 Kan. 180. 

■TudgmeiLts held not erroneous 

Cal.—Merner Lumber Co. v. Brown, 
21 P.2d 590, 218 Cal. 136. 

Ga.—^U. S. Pldellty & Guaranty Co. v. 

Clarke, 2 S.E.2d 608, 187 Ga. 774. 
Tex.—Fenner v. American Sur. Co. of 
New York, Civ.App., 156 S.W.2d 
279, error refused. 

Jndgment held lULwarranted 
Tex.—Citlzens Sav. Bank & Trust Co. 

V. Spencer, Civ.App., 105 S.W.2d 
671, error dlsmissed Citizens Sav. 
Bank & Trust Co. of St. Johnsbury, 
Vt. V. Spencer, 110 S.W.2d lil61, 
130 Tex. 384. 

47. lowa.—^Bankers’ Surety Co. v. 
Linder, 137 N.W. 496, 166 lowa 486. 

60 C.J. p 837 note 2. 

48. Ky.—Perkins v. Scott, 7 Ky.L. 
608. 

49. N.T.—^McLean v. Tompkins, 18 
Abb.Pr. 24. 

50. Tex.—^Edrington v. Gee, Civ. 
App., 30 S.'W.2d 360. 

51. 111.—Fidelity & Cas. Co. of New 
York V. Heitman Trust Co., 46 N.E. 
2d 156, 317 Ill.App. 266. 

Ky.—^Evans* Adm’r v. Evans, 199 S. 

W. 2d 734, 304 Ky. 28—Pederal De- 
posit Ins. Corp. v. Wilhoit, 180 S. 
"W’.2d 72, 297 Ky. 339—Broaddus v. 
Tevis, 177 S-W.2d 901, 297 Ky. 168. 


The pnrohaser of an egnlty of re- 
demptlon, on paying ofC a prior mort- 
gage, Is entitled to interest there- 
on from the time of payment, at the 
rate speclfled in such mortgage, in a 
suit for the foreclosure thereof. 

Ind.—Braden v. Graves, 85 Ind. 92. 
Vt.—Walker v. King, 45 Vt. 626. 

52. Subrogee of claixn against dam- 
age award 

Subrogee of a preferred claim 
against a damage award was not en¬ 
titled to interest on claim, where 
award was insuffllcient to satisfy all 
claims.—In re Neptune Ave. in City 
of Brooklyn, 300 N.Y.S. 645, 165 Mlsc. 
577. 

Claims not entitled to prlorlty 

Where there were other claims 
against percentage of consideration 
payable under construction contract 
retalned by school district and rights 
of surety on performance bond ac- 
quired through subrogation to claims 
of creditors paid by surety were not 
shown to be entitled to prlorlty as 
against other creditors, so that pro 
rata share of retained fund to which 
surety was entitled could not be de¬ 
termined until disbursement of the 
fund by court, school district was 
not liable to surety for interest on 
reserve fund retained by it after de- 
mand made by surety that it be paid 
into registry of court.—^Fidelity & 
Deposit Co. of Maryland v. Herbert 
H. Conway, Inc., ,128 P.2d 764, 14 
Wash.2d 561. 

Enjoyment of estate 
Where life tenant by satisfying 
husband's debt was able to enjoy for 
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more than thlrty-flve years the life 
estate which husband devlsed to her 
in the realty mortgaged to secure 
such debt, although life tenant there- 
by became entitled to be subrogated 
to mortgagee's lien against husband’s 
interest in the realty, the rights of 
her heirs were fully protected by 
adjudging them a lien against re- 
mainder Interest in the realty for 
the amount life tenant paid in sat¬ 
isfying debt without allowing Inter¬ 
est thereon.—^Evans' Adm'r v. Evans, 
199 S.W'.2d 734, 304 Ky. 28. 

53. lowa,—Bankers' Surety Co. v. 
Linder, 137 N.W. 496, 166 lowa 486. 

Pa.—Springer v. Springer, 43 Pa. 
518. 

54. N.Y.—Plttsburgh-Westmoreland 
Coal Co. V. Kerr, 116 N.E. 465, 220 
N.Y. 137. 

55. N.J.—Camden County Welfare 
Board v. Pederal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 532— 
Schmid v. First Camden Nat. Bank, 
& Trust Co., 22 A.2d 246, 130 N.J. 
Eq. 254. 

Part payment of debt generally see 
supra § 10. 

56. N.J.—Camden County Welfare 
Board v. Pederal Deposit Ins. Corp., 
62 A.2d 416, 1 N.J.Super. 632— 
Schmid v. First Camden Nat. Bank 
& Trust Co., 22 A.2d 246, 130 N.J. 
Eq. 254. 

57. Pa.—Springer v. Springer, 43 
Pa. 518. 

60 C.J. p 838 note 8. 

58. Pa.—Springer v. Springer, 43 
Pa. 518. 
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SUBSCRIBE. WTiile the word ‘^subscribe,” whicb 
is derived from tbe Latin words ‘^sub” and “scribo, 
has a well-defined meaning,^ its significance when 
Tised in written instruments frequently must be 
sought in the context and attendant eircnmstances.® 

The striet definition o£ the word ^'subscribe” in- 
Tolves the idea of a written signature,^ and the 
ienn ordinarily means the signing of one’s own 
“name,5 althongh this is not its neeessary and uni- 
wersal signification,® since frequently the term has 
Teference to the place of signature rather than to 
ihe manner thereof.7 

The primaryS and literaP meaning of the word 
“subscribe” is to write under to write under- 
neathjll as one^s name;^^ Iq the name un¬ 


der to write the name at the bottom or end of a 
writing;!^ to write below a documentary state- 
ment.15 

Thus, primarily,i6 and as popularly employed,^*^ 
the word “subscribe,” when applied to the act of 
signing one’s name to an instrument in writing,^® 
that is, a printed or written instrument,means,20 
and is limited to,2l a signature beneath^^ or at the 
end23 of the instrument; that is, the signature 
must be at tbe end of the instrument, rather than 
at some other place. 2 ^ 

Since the striet definition of the word “subscribe” 
involves the idea of a written signature, as stated 
supra note 4, the term frequently is defined as 
meaning to set one's hand to a writing;25 to sign 


1. Miss.—^Baker v. Baker’a Estate, 24 
So.2d 841, 843. 199 Mlss. 388. 

N.T.—In re Arcowsky’s Will, 11 N.Y. 

S.2d 853, 854, 171 Misc. 41. 

“Sub” defined see ante p 552 notes 
19-25. 

“Scribo” defined see 79 C.JjS. p 473 
note 40.50. 

2. N.T.—In re Takel, 19B N.T.S. 
355, 357, 118 Misc. 641. 

Plixases employing the word and 
as to which more recent adjudications 
have not been found see 60 C.J. p 
840-950 notes 42-44. 

3. N.C.—Corporation Commission v. 
Wilkinson, 160 S.E. 292, 294, 201 
N.C. 344. 

4. lowa.—^Rutenbeck v. Hohn, 121 
N.W. 698, 700, 143 lowa 13, 136 
Am.S.R. 731. 

N.T.—Mills V. Friedman, 181 N.Y.S. 
285, 292. 111 Misc. 253. 

5. Mass.—Smith v. Buffum, 115 N.B. 
669, 226 Mass. 400, L.R.A.1917D 
894. 

6. Mass.—Smith v. Buffum, supra. 

7. Ind.—Ashwell v. Miller, 103 N.B. 
37, 39, 54 Ind.App. 381. 

lowa.—Lioughren v. B. F. Bonniwell 
& Co., 101 N.W. 287, 125 lowa 518, 
106 Am.S.R. 319. 

8. Ind.—Ashwell v. Miller, 103 N.E. 
37, 39, 54 Ind.App. 381. 

a, N.C.—Corporation Commission of 
North Carolina v. Wilkinson, 160 
S.E. 292, 294, 201 N.C. 344. 

Va.—^French v. Beville, 62 S.E.2d 883, 
886, 191 Va. 842. 

10. Ind.—^Wild Cat Branch v. Ball, 
45 Ind. 213, 216. 

Miss.—^Baker v. Baker*s Estate, 24 
So.2d 841, 843, 199 Miss. 388. 

To set nnder or to write tuider 
lowa.—^Loughren v. B. F. Bonniwell 


& Co., 101 N.W. 287, 125 lowa 518, 
106 Am.S.R. ai9. 

60 C.J. p 838 note 10. 

11. Cal.—In re Moore's Estate, 206 
P.2d 413, 414, 92 Cal.App.2d 120. 

Miss.—Baker v. Baker’s Estate, 24 
So.2d 841, 843, 199 Miss. 388. 

Va.—French v. Beville, 62 S.E.2d 
883, 886, 191 Va. 842. 

60 C.J. p 838 note 16. 

12. Cal.—^In re Moore’s Estate, 206 
P.2d 413, 414, 92 Cal.App.2d 120. 

60 C.J. p 838 note il7. 

13. Ind.—^Wild Cat Branch v. Ball, 
45 Ind. 213, 216. 

Miss.—In re George's Estate, 45 So. 
2d 571, 572—^Baker v. Baker’s Es¬ 
tate, 24 So.2d 841, 843, 199 Miss. 
388. 

14. Miss.—In re George's Estate, 45 
So.2d 571, 572—^Baker v. Baker's 
Estate, 24 So.2d 841, 843, 199 Miss. 
388. 

Slmllarly defined 

(1) To write at the bottom or end 
of a writing or instrument.—Wild 
Cat Branch v. Ball, 45 Ind. 213, 216. 

(2) To write one’s name beneath 
or at the end of an instrument.— 
Matter of Griffln, 106 N.Y.S. 24, 26, 
56 Misc. 21. 

15. N.Y.—^In re Arcowsky’s Will, 11 
N.Y.S.2d 853, 854, 171 Misc. 41. 

N.C.—Corporation Commission v. Wil¬ 
kinson, 160 'S.E. 292, 294, 201 N.C. 
344. 

1©. Ind.—Miller v. Miller, 104 N.B. 
588, 591, 55 Ind.App. 644. 

17. N.C.—Corporation Commission 

V. Wilkinson, 160 S.E. 292, 294, 201 
N.C. 344. 

18. Ind.—Miller v. Miller, 104 N.B. 
588, 591, 66 Ind.App. 644. 

19. N.C.—Corporation Commission 


V. Wilkinson, 160 S.E. 292, 294, 201 
N.C. 344. 

20. Ind.—Miller v. Miller, 104 N.B. 
588, 691, 66 Ind.App. 644. 

21. N.C.—Corporation Commission 
v. Wilkinson, 160 S.E. 292, 294, 201 
N.C. 344. 

22. Ind.—Miller v. Miller, 104 N.B. 
588, 591, 65 Ind.App. 644. 

23. Ind.—^Miller v. Miller, supra. 
N.C.—Corporation Commission v. 

Wilkinson, 160 S.E. 292, 294, 201 
N.C. 344. 

Etymology and definition of the 

word “subscribe” as given by lexicog- 
raphers show that its meaning, 
when applied to a signature to an 
instrument in writing, is the signa¬ 
ture or writing of one's name be¬ 
neath or at the end of an instru¬ 
ment. This is also its popular sig- 
nification. 

N.Y.—James v. Patten, 6 N.Y. 9, 12, 
55 Am.D. 376. 

R.I.—^Attorney General v. Clarke, 59 
A. 396, 396, 26 R.I. 470. 

Ordinarily It impUes that the name 
of the party who subscribes is set by 
him or by his authority at the bottom 
or end of the writing or document.— 
Ashwell V. Miller, 103 N.B. 37, 39, 
54 Ind.App. 381—60 C.J. p 839 note 
21 . 

24. lowa.—^Loughren v. B. F. Bon¬ 
niwell & Co., 101 N.W. 287, 288, |126 
lowa 518, 106 Am.S.R. 319. 

25. Ala.—^Hughes v. Merchants Nat. 
Bank of Mobile, 53 So.2d 386, 390— 
Riley V. Riley, 36 Ala. 496, 602. 

N.C,—^Prldgen v. Prldgen, 35 N.C. 
259, 260. 

Slmllarly defined 

To set one’s name to a paper in 
token of promise to glve a certain 
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with one’s own to sign with one^s name;^'^ 

to sign (one’s name) to a documentj^S to sign in 
witness or attestation.29 

The term '^subscribe” is further defined as mean- 
ing to assent;^® to consent;^^ to give consent to 
something written by signing32 one^s nanie;^^ to 
give consent to, as something written, or to bind 
oneself to the terms of, by writing one’s name be- 
neath;34 to attest or give consent or evidence knowl- 
edge, by underwriting, nsnally, but not necessarily, 
the name of the snbscriber.35 

The Word “subscribe’’ has various other meanings, 
and it may also mean to agree;^® to agree to pay;37 
to agree in writing to furnish a sum of money, or its 
equivalent, for a designated purpose.^S By common 
usage it is often employed to include an agreement, 
written or oral, to give or pay some amount to a 
designated purpose, more usually, perhaps, to some 
purpose for the promotion of which numerous per- 
sons are uniting their means and their eftorts.^® 

“Subscribe” may also mean to enter one’s name for 
a newspaper, a book, etc.'*^^ 

“Subscribe” has been held to be equivalent to 
“attest by writing” see 7 C.J.S. p 692 note 30, 
and interchangeable with “take,”^! and it has been 
distinguished from “inscribe” see 44 C.J.S. p 334 


note 2.51. “Subscribe” and “sign” and various forms 
thereof have been compared and distinguished in 
Signatures § 1 a. 

-Subscribing. The present participle of the verb 

“subscribe.”^2 said that the word 

“subscribing” has for all praetical purposes the 
same meaning as “signing,” when applied to the act 
of affixing a name to a written instrument,^^ 
that such a subscribing may legally be done by an- 
other for the party to such instrument, if done at 
his request,^^ and that it may be done with pen and 
ink, pencil, stamp, stencil, t 3 q)ewriter, or type.^5 

“Subscribing” has been distinguished from “attest- 
ing” see 7 C.J.S. p 691 note 22. 

Subscribing zuitness. The term has a ciear and 
cortain meaning as to which all the authorities are 
in agreement.It is defined as meaning one who 
subscribes his name to a writing in order to be able 
at a future time to prove its due execution;^? one 
who was present when the instrument was executed, 
and who at that time subscribed his name to it 
as a witness of the execution;^^ one who was 
present when the instrument was executed, and who 
at that time, at the request or with the assent of the 
party, subscribed his name to it, as a witness of the 
execution;^^ one who sees a writing executed, or 
hears it acknowledged, and at the request of tho 


sum.—State v. Hazzard, 80 N.E. 149, 
150, 168 Ind. 163. 

26. Oal.—In re Moore’s Estate, 206 
P.2d 413, 414, 92 Cal.App.2d 120. 

Miss.—Baker v. Baker’s Estate, 24 So. 
2d 841, 844, 199 Miss. 338. 

27. N.T.—In re Takel, 195 N.T.S. 
355, 357, 118 Misc. 641. 

28. Cal.—In re Moore’s Estate. 206 
P.2d 413, 414, 92 Cal.App.2d 120. 

Miss.—Baker v. Baker’s Estate, 24 
So.2d 841, 844, 199 Miss. 388. 

Slmllarly dellned 

To sign one’s name to a letter or 
other document.—^State v. Hazzard, 
80 N.E. 149, 150, 168 Ind. 163. 

29. Eng.—^Roberts v. Phillips, 4 E. 
& B. 450, 455, 82 E.C.L. 450. 119 
Reprlnt 162. 

60 C.J. p 838 note 11. 

30. Ind.—State v. Hazzard, 80 N.E. 
149, 150, 168 Ind. 163. 

60 C.J. p 839 note 35. 

31. Eng.—Roberts v. Phillips, 4 E. 
& B. 450, 455, 82 E.C.L. 450, 119 Re- 
print 162. 

32. Ky.—^Weiss v. Hanscom, 205 S. 
W.2d 485, 487, 305 Ky. 687. 


Miss.—Baker v. Baker^s Estate, 24 
So.2d 841, 844, 199 Miss. 388. 

33. Ind.—State v. Hazzard, 80 N.E. 
149. 150, 168 Ind. 163. 

60 C.J. p 838 note 8. 

34. Cal.—In re Moore’s Estate, 206 
P.2d 413, 414, 92 Cal.App.2d 120. 

35. Cal.—^Weiner v. Mullaney, 140 
P.2d 704, 712, 69 Cal.App.2d 620. 

60 C.J. p 839 note 6. 

36. Ind.—State v, Hazzard, 80 N.E. 
•149, 150, 168 Ind. 163. 

lowa.—^Ashton v. Stoy, 64 N.W. 804, 
805, 96 lowa 197, 30 L.R.A. 584. 

37. lowa.—Rutenbeck v. Hohn, 121 
N.W. 698, 700, 143 lowa 13, 136 
Am.S.R. 731. 

60 C.J. p 840 note 39, 

38. Wash.—Strong v. Eldridge, 36 
P. 696, 698, 8 Wash. 695. 

60 C.J. p 839 note 38. 

39. lowa.—^Rutenbeck v. Hohn, 121 
N.W. 698, 700, 143 lowa 13, 136 
Am.S.R. 731. 

N.T.—^Mills V. Priedman, 181 N.T.S. 
285, 292, U1 Misc. 253. 
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40. Ind.—State v. Hazzard, 80 N.E. 
149, 160, 168 Ind. 163. 

41, Mo.—State ex rei. Gott v. Pldel- 
ity & Deposit Co. of Baltimore, 
Md., 298 S.W. 83, 90, 317 Mo. 1078. 

60 C.J. p 1209 note 29. 

42. Webster New Int.D. 

43. Ind.—^Ashwell v. Miller, 103 N. 
E. 37, 40, 54 Ind.App, 381. 

44, Ind.—Ashwell v. Miller, supra. 

45, Ind.—-Ashwell v. Miller, supra. 

40. N.T.—In re Rothstein's Estate, 
233 N.T.S. 235, 236, 133 Misc. 647. 

47. N.T.—In re Rothstein"s Estate, 
supra—In re Shaw's Will, 82 N.T. 

S. 2d 298, 301. 

48. N.T.—In re McDonough's Es¬ 
tate, 193 N.T.S. 734, 736, 201 App. 
Div. 203—In re Shaw’s Will, 82 N. 

T. S.2d 298, 301—Hollenback v. 

Fleming, 6 Hili 303, 304, 305. 

49. N.T.—In re Rothstein's Estate,. 
233 N.T.S. 236, 236, 133 Misc. 647. 

60 C.J. p 839 note 27. 
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party thereupon signs his name as a witnessj^o one 
who writes his name under an attesting clause;®^ 
an attesting witness.52 

In order to make a good subscribing witness, it is 
requisite that he should sign his name to the instru- 
ment himself, at the time of its execution, and at the 
request or with the assent of the party.53 The wit¬ 
ness need not be present at the moment of exeeu- 
tion, and if he is called in by the parties immediately 
afterwards and told that it is their deed or agree- 
ment and requested to sign his name as a witness, 
that will be enough, since the execution by the 
parties and the subscription by the witness are 
then considered as parts of the same transaction.54 

Except as statutes have changed or modified the 
rule, it is held generally that in the case of attested 
instruments proof of execution or authentieity must 
be made by the subscribing witnesses if available, 
see Evidence § 739. Alteration of instrument as 
to subscribing witness see Alteration of Instru¬ 
ments § 27. 

The law relating to subscribing witnesses is, to a 
large extent, in connection with the execution of 
testamentary instruments, and thus is treated 
throughout the title Wills; and for specific refer- 
ences see the index to that title and consuit the 
Descriptive-Word Index. 


-Subscribed. It has been said that the word 

*^subscribed,” which is derived from the Latin '^sub- 
scribo,'’55 literally^® and according to its deriva- 
tion,57 means to write beneath;58 to write under®^ 
or underneath.60 It involves a wiiting,®^ and in 
its habitual use, and according to both its popular 
and literary signification, is limited to a signature 
at the end of a printed or written instrument,®2 and 
in its technical®2 sense means signed at the bot- 
tom;®4 signed underneath.®® 

It has a seeondary meaning which is purely meta- 
phorical, denoting the eonsent, assent, or promise 
thus conveyed, without reference to the external 
mode of expressing it,®® but this seeondary sense is 
exeluded when actual writing is spoken of, and ap- 
plies only when the word is used as a neuter or in- 
transitive verb, accompanied by the preposition 
“to.”®7 

“Subscribed” has been held synonymous with “ex- 
ecuted” see 33 C.J.S. p 120 note 31, and it has 
been distinguished from “attested” see 7 C.J.S. 
p 692 note 40.1, and “issued” see 48 C.J.S. p 778 
note 15. 

SI7BSCRIBEB. It has been said that the word 
“subscriber” has a well-understood meaning,®® and 
is defined as one who subscribes ;®3 one who con- 
tributes to an undertaking by subscribing.7® The 


50. Or.—^Luper v. Werta, 23 P. 860, 
865, 19 Or. 122. 

eo C.J. p 839 note 25. 

51. Ga.—Smith v. Crotty, 38 S.E. 
110, 111, 112 Ga. 905. 

60 C.J. p 839 note 28. 

62. N.T.—In re Rothstein’s Estate, 
233 N.T.S. 235, 236, 133 Misc. 547. 

‘‘Attesting witness” see 7 C.J.S. p 
692 note 32. 

53. N.Y.—In re Rothstein’s Estate, 
233 N.Y.S. 235, 236, 133 Misc. 647 
—In re Shaw’s Will, 82 N.Y.S.2d 
298, 301. 

54. N.Y.—In re Shaw's Will, supra— 
Hollenback v. Fleming, 6 Hili 303, 
304, 305. 

55. N.Y.—James v. Patten, 6 N.Y. 
9, 12, 65 Am.D. 376. 

R.I.—Attorney General v. Clarke, 59 
A. 395. 396, 26 H.I. 470. 

56. Neb.—Myers v. Moore, 110 N.W. 
989, 78 Neb. 448. 

N.Y.—James v. Patten, 6 N.Y. 9, il2, 
65 Am.D. 376—Davis v. Shields, 26 
Wend. 341, 357. 

R.I.—Attorney General v. Clarke, 59 
A. 395, 396, 26 H.I. 470. 


57. N.Y.—James v. Patten, 6 N.Y. 9, 
12, 66 Am.D. 376—^Davis v. Shields, 
26 Wend. 341, 357. 

R.I.—Attorney General v, Clarke, 59 
A. 395, 396, 26 R.I. 470. 

53. N.Y.—^Davis v. Shields, 26 Wend. 
341, 357. 

Phrases employlng the word “sub- 
scribed” and as to which more re- 
cent adjudications have not been 
found see 60 C.J. p 839 notes 32, 33, 
p 840 note 44. 

59. N.Y.—James v. Patten, 6 N.Y. 
9, 12, 55 Am.D. 376. 

R.I.—^Attorney General v. Clarke, 59 
A. 395, 396, 26 R.I. 470. 

60. Neb.—Myers v. Moore, 110 N. 
W. 989, 78 Neb. 448. 

N.Y.—James v. Patten, 6 N.Y. 9, 12, 
55 Am.D. 376. 

R.I.—Attorney General v. Clarke, 59 
A. 396, 396, 26 R.I. 470. 

61. N.D.—^Hagen v. Gresby, 169 N. 
W. 3, 6. 34 N.D. 349, L.R.A.1917B 
281. 

62. N.Y.—James v. Patten, 6 N.Y. 
9, 13, 65 Am.D. 376. 

1 Or.—Commercial Credit Corporation 
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V. Marden, 62 P.2d 573, 676, 165 Or. 
29, 112 A.L.R. 931. 

Slmllarly stated 

In habitual use it denotes the writ¬ 
ing the name at the end of any writ¬ 
ing, in token of assent or attesta- 
tion, according to the import of the 
writing itself.—^Davis v. Shields, 26 
Wend.,N.Y., 341, 357. 

63. Minn.—In re Cravens' Estate. 
225 N.W. 398, 399, 177 Minn. 437. 

64. Minn.—In re Cravens’ Estate, 
supra. 

65. Miss.—In re George’s Estate, 45 
So.2d 571, 672. 

66. N.Y.—James v. Patten, 6 N.T. 9, 
13, 55 Am.D. 376—Davis v. Shields, 
26 Wend. 341, 367. 

67. N.Y.—Davis v. Shields, supra. 

68. Ind.—State v. Hazzard, 80 N.E. 
149, 150, 168 Ind. 163. 

69. Ind.—State v. Hazzard, supra, 
lowa.—Ashton v. Stoy, 64 N.W. 

804, 806, 96 lowa 197, 30 L.R.A. 684. 

70. Ind.—State v. Hazzard, 80 N. 
1 E. 149, 150, 168 Ind. 163. 

i 60 C.J. p 840 note 48. 
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term is applied to person who becomes bound by 
a subseription to the capital stock of a Corporation 
as stated in Corporations § 283. The word "sub- 
scriber” is also applied to a person who enters his 
name for a paper, book, map, or the Rke.*^! 

SUBSORIPTION. The act of writing one^s name 
nnder a written instmment; the affiixing one’s signa¬ 
ture to any document, whether for the purpose of 
authenticating or attesting it, of adopting its terms 
as one's own expressions, or of binding one^s self 
by an engagement which it contains.^^ While the 
striet definition of the word “subseription” involves 
the idea of a written signature,*^ 3 lyy eommon usage 
the term is often employed to include an agreement, 
written or oral, to give or pay some amount to a 
designated purpose, more usually perhaps, to some 
purpose for the promotion of which numerous per- 
sons are uniting their means and their efforts.^^ 


Thus term may be used in the sense of a making of 
a formal written promise.'^® 

It has been said that subseription is mechanical,^^ 
and the act of the hand,^^ as distinguished from at- 
testation which is mental and the act of the senses, 
see 7 C.J.S. p 693 note 73. 

Subseriptions as promises in writing by one or 
more persons to contribute money or other property 
absolutely, or conditionally, for purposes of a char- 
itable, edueational, religious, or other public nature 
are treated in Subseriptions § 1 et seq. 

Subseriptions to the capital stock of a Corporation 
are considered generally in Corporations §§ 282-387. 

Subseription by witnesses as essential to the 
validity of a will see the C.J.S. title Wills §§ 182- 
197, also 68 C.J. p 671 note 8-p 713 note 88. 


71- Ind.—State v. Hazzard, supra. 
60 C.J. p 840 note 49. 

72, Black L.D. 

Phrase employing- the term and as 
to which more recent adjudlcations 
have not been found see 60 C.J, p 
840 note 55. 

73. lowa.—^Rutenbeck v. Hohn, (121 
N.W. 698, 700, 143 lowa 13, 136 
Am.S.R. 731. 

<60 C.J. p 840 note 53. 


74. lowa.—Rutenbeck v. Hohn, su¬ 
pra. 

N.Y.—Mills V. Friedman, 181 N.T.S. 
286. 292, 111 Misc. 253. 

75. Ind.—State ex rei. Western 
Const. Co. V. Board of Com'rs of 
Clinton County, 76 N.B. 986, 990, 
166 Ind. 162. 

76. Neb.—^In re Aden's Estate, 279 
N.W. 794, 796, 134 Neb. 810. 

Va.—French v. Beville, 62 S.B.2d 883, 
886, 191 Va. 842—^Ferguson v, Fer- 


guson, 47 S.E.2d 346, 361, 187 Va. 
581. 

60 C.J. p 840 note 53 [b]. 

The mere manual or meohanlcal 

aot of bearing witness to.—People v. 
Kempner, 95 N.Y.S.2d 426, 427. 

77. N.Y.—People V. Kempner, supra. 
Va.—French v. Beville, 62 S.E.2d 
883, 886, 191 Va. 842—Ferguson v. 
Ferguson, 47 S.E.2d 346, 351, 187 
Va. 581. 

60 C.J. p 840 note 53 [b]. 
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SUBSCRIPTIONS 

This Title mcludes promises in writing by one or more persons to contribute money or other prop- 
erty absolutely, or conditionally, for purposes of a charitable, educational, religious, or other public 
nature; acceptance of such promises and performance of conditions thereof, and rights and liabilities of 
the parties thereupon; and actions on such subscriptions, 

Matters not In this ntle, treated elsewhere in tlds work» see Descriptive-Word Index 


Analysis 

§ 1. Definition and nature—^p 731 

2. Form and contents—p 732 

3. Execution and delivery—^p 733 

4. Acceptance—^p 734 

5. Consideration—^p 734 

6. -Failuie of consideration—p 740 

7. Validity of assent in general—^p 740 

8. Fraud and misrepresentation—^p 740 

9. Illegal and ultra vires subscriptions—^p 741 

10. Construction—^p 741 

IL Assignment—^p 743 

12. Title to funds subscribed—^p 744 

13. Performance of conditions —^ 744 

14. -Time of performance—^p 747 

15. -Change of plan or purpose—^p 748 

16. -Abandonment of undertaking—p 748 

17. - Subscription conditioned on other subscriptions—749 

18. Payment—p 749 

19. Revocation and lapse—^p 750 

20. Release or discharge of subscriber—p 751 

21. Recovery back of subscriptions—^p 752 

22. Actions—^p 753 

See also descriptive word index in the back of this Volume 


§ 1. Definition and Nature 

A "subscription contract" or "subscription" has been 
deflned as a written contract by which one engages to 
contribute a sum of money for a designated purpose 
gratuitously; but a subscription, in the absence of con¬ 
sideration, is regarded as a mere offer; furthermore, the 
promise need not be to pay money, but may be for the 
performance of other acts. 

A ''subscription contract'’ or "subscription,” as it 


is often called, is defined as a written contract by 
which one engages to contribute a sum of money 
for a designated purpose gratuitously, as in the 
case of subscribing to a charity.^ However, such 
a definition is too broad, since subscriptions need 
not be in writing, but may be oral, as discussed infra 
§ 2, and the courts have considered a subscription, 
in the absence of consideration therefor, as a mere 
offer,2 which becomes binding when accepted, as 


1. Black L.D. 

Otker definitions 

(1) A written contract by which 
one engages to contribute a sum of 
money for a designated purpose.— 


Heller v. Elwood Board of Trade, 47 
N.E. 649, 180 Ind.App. 188. 

(2) Similar statements see 60 C.J. 
p 963 note 1 [a]. 

2. Cal.—First Trust & Savings Bank 
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of Pasadena v. Coe College, 47 P.2d 
481, 8 Cal.App.2d 196—Board of 
Home Missions and Church Exten- 
sion of M. E. Church v. Manley, 
P.2d 21, 129 Cal.App. 541. 
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discussed infra § 4, or when the offerer is estopped 
to deny the validity of the promise, as discussed 
infra § 5 b (2). Furthermore, the promise need not 
be to pay money, but may be for the performance 
of other acts,^ as, for example, to give a note,^ to 
convey land,^ or to furnish labor and material.® 

§ 2. Form and Contents 

Although the nature and extent of the obligation of 
the subscription must be definite and certain, no par- 
ticuiar formaiity is necessary to a contract of subscrip¬ 
tion, and it is not necessary that the payee be named 
In the subscription paper. 

No particular formaiity is necessary to a contract 
of subscription,*^ but any form or statement by which 
an intent to effect such an agreement or contract 
appears is sufficient.^ In the absence of statutory 
provisions to the contrary, and subject to the lim- 
itations imposed on oral contracts generally by the 
statute of frauds, subscriptions need not be in writ- 
ing, but may be oral.^ The subscription contract 
may consist of separate sheets or documents if thcy 
are properly related.^O The writing must be more 
than a mere proposal contemplating further pro- 
ceedings,!^ although a promise to pay *‘at my con- 
venience” was held not unenforceable as an illusory 
promise, ^2 but to constitute a promise in effect to 
pay when the promisor was able, when payment was 
convenient or opportune or could be made without 


difficulty, discomfort, trouble, or personal incon- 

venience.^3 

Date, The paper is not invalid if undated.^^ 

Ceriainty and definiteness. As in the case of 
contracts generally, the nature and extent of the 
obligation of a subscription contract must be cer¬ 
tain and definite.15 ^ promise to pay an amount 
not stated or determinable is too indefinite.^® 

Dcsignation of payee. It is not necessary that the 
payee should be named in the subscription paper; 
it is sufficient if there is an acceptance by the party 
intended;^'^ and it is not necessary that the payee 
have been in existence at the time the “subscription 
was made.^® In the absence of a designated payee 
there can be no recovery by a person or Corpora¬ 
tion which was not contemplated as payee.^® The 
beneficiary may appoint an agent to whom notes 
for subscriptions may be made payable.^O 

Subscription in aid of railroad. A subscription 
Dr contribution, made merely for the purpose of 
aiding a railroad company and not in exchange for 
stock, is not subject to statutory provisions relating 
to subscriptions to stock of the compaiiy.^i Further¬ 
more, a committee of subscribers representing the 
whole number in offering aid to a railroad com¬ 
pany, or agents acting therein for the subscribers, 


111.—In re Drain's Estate, 36 N.E.2d 
608, 311 Ill.App. 481. 

Mo.—Missourl Wesleyan College v. 
Shulte, 142 S.W.2d 644, 346 Mo. 
628. 

60 C.J. p 964 note 41. 

Ezecntory oontract 
A subscription of a flxed amount 
to a charltable institution, a part of 
which waa payable In cash when 
construction of a certain building 
was begun and balance to be paid 
withln a flxed time, was merely a 
contract.—In re Carson's Estate, 37 
A.2d 488, 349 Pa. 529. 

3. lowa.—Chicago University v. 
Emmert, 79 N.W. 285. 108 lowa 500. 

Vt.—State University v. Buell, 2 Vt. 
48. 

60 C.J. p 953 note 8. 

4. lowa.—Chicago University v. 
Emmert, 79 N.W. 285, 108 lowa 
600. 

6. Pa.—^Harrisburg Board of Trade 
V. Eby, 1 r)auph.Co. 99. 

W.Va.—Union Stopper Co. v. McGara, 
66 S.B. 698, 66 W.Va. 403. 

6. Vt.—State University v. Buell, 2 
Vt 48. 


7. Ind.—State v. Hazzard, 80 N.B. 
149, 168 Ind. 163. 

8. Ind.—State v. Hazzard, supra. 

60 C.J. p 953 note 12. 

Delivery of check as not constitutlng 
enforceable subscription see infra 
§ 3 b. 

9. Ky.—Lewis v. Durham, 265 S.W. 
934, 206 Ky. 403. 

60 C.J. p 953 note 15. 

10. lowa.—^Davis v. Campbell, 61 N. 
W. 1053, 93 lowa 524. 

60 C.J. p 953 note 16. 

11. Mass.—Newburyport First Uni- 
versalist Soc. v. Currler, 3 Mete. 
417. 

12. Del.—^American University v. 
Todd. 1 A.2d 595, 9 W.W.Harr. 449. 

13. Del.—^American University v. 
Todd, supra. 

14. Ind.—Allen v. Clinton County, 
101 Ind. 553. 

15. N.Y.—In re De Brabanfs Estate, 
95 N.Y.S.2d 324, 197 Misc. 923. 

Pa,—In re Wanamaker’s Estate, 17 
Pa,Dist. & Co. 496. 

60 C.J. p 953 note 20. 


3&etter8 

Enforceable obligation will not 
arise out of an alleged subscription 
for the benefit of a charitable insti¬ 
tution where letters relied on to es- 
tablish subscription are vague in 
phraseology.—In re Wanamaker's 
Estate, 17 Pa.Dist. & Co. 496. 

16. Pa.—Estate of Patehen, 22 Pa. 
Dist. 56, 58. 

17. Ga.—Owenby v. Georgia Baptist 
Assembly, 74 S.E. 56, 137 Ga. 698, 
Ann.Cas.l913B 238. 

60 C.J. p 953 note 22. 

18- 111.—^Merchants* Bldg. Imp. Co. 
V. Chicago Exch. Bldg. Co., 71 N.R 
22, 210 111. 26, 102 Am.S.R. 145. 

60 C.J. p 954 note 23. 

19. Ky.—^Warwick Turnplke Road 
Co. V. Hutchinson, 56 S.W. 806, 22 
Ky.L. 201. 

Nev.—^Wheeler v. Floral Mill, etc., 
Co., 9 Nev. 254. 

20. Ky.—Webb v. Dunn, 248 S.W. 
840, 198 Ky. 111. 

21. Mich,—Wright v, Irwin, 35 Mich. 
347. 
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have only such authority as is conferred on them,22 
and cannot go beyond their instructions.^^ So a 
committee or agent authorized to offer aid on cer- 
tain terms has no power to bind the subscribers to 
any other terms.^^ However, an agent given dis- 
cretionary power to make a contract with a rail- 
road company on such terms as he may deem for 
the best interests of the subscribers has power to 
bind them to furnish depot grounds and a right of 
way.2® 

§ 3. Execution and Delivery 

a. Execution 

b. Delivery 

a. Execution 

The subscriberes name may be signed to the con¬ 
tract by the solicitor of the subscnption where the sub- 
scriber authorized the signing. Revenue stamps must 
be affixed as required. 

The subscription paper need not be signed by the 
payee,26 and the signing of the subscriberes name 
by the solicitor of the subscription is sufficient to 
create a valid subscription contract where the sub- 
scriber authorized the signing.27 Furthermore, in 
so far as a person may transact business under a 
name other than his real name, the promisor need 
not use his real name in signing a subscription con¬ 
tractas 

Affixing revenue stamps, Where by reason of 
statutory provisions a subscription requires a rev¬ 
enue stamp, it is no objection to the validity of a 
subscription that a single stamp, sufficient to cover 
the aggregate amount of duties on all of several 


subscriptions on one page of a subscription book, 
was used instead of a separate stamp for each sub¬ 
scription 29 In the case of a tax imposed by the 
United States, it has been held that the amount o£ 
stamps required on each sheet of a subscription 
to which he affixes and cancels stamps is determined 
conclusively by the internal revenue collector.^® 

b. Delivery 

There must be an actual or constructive delivery of 
the subscription paper. 

Although there must be an actual or constructive 
delivery of the subscription paper,3^ a subscription 
is not of the class of agreements which requires a 
formal or particular delivery to the payee or bene- 
ficiary,32 since it is not necessary for the validity 
of the subscription that the payee have been in 
existence at the time of the subscription, as dis- 
cussed supra § 2. While the subscriber may, be- 
fore delivery of the subscription, withdraw there- 
from even after signing it,33 after delivery of the 
paper the subscription becomes a contract between 
the beneficiary and each of the subscribers,^'^ al¬ 
though the mere delivery of a check to an institu- 
tion which is engaged in activities both charitable 
and private and supported in part by the contribu- 
tions of others does not resuit in an enforceable 
subscription contract. 35 

Subscription in aid of railroad, Since the com¬ 
mittee or agent authorized to offer aid on certain 
terms has no power to bind the subscribers to any 
other terms, as discussed supra § 2, the delivery of 
a subscription other than on the conditions on which 
such delivery was authorized is not binding on the 

subscribers. 3 6 


22. Tex.—^Darnell v. Lyon, 22 S.W. 
304, 960. 85 Tex. 455. 

23. Tex.—Darnell v. Lyon, supra. 

24. Ind.—Drover ▼. Evans, 59 Ind. 
454. 

Tex.—Darnell v. Lyon, 22 S.W. 304, 
960, 85 Tex. 455. 

25. lowa.—Cedar Hapids, etc., R. Co. 
V. Stewart, 25 lowa 115. 

26. Ark.—Turner v. Baker, 30 Ark. 
186. 

27. Ark.—^Arkansas Christian Col- 
lege v. Malone, 271 S.W. 964, 168 
Ark. 1167. 

60 C.J. p 954 note 30. 

28. Wis.—Hodges v. Nalty, 89 N.W. 
635, 113 Wis. 567. 

60 C.J. p 954 note 28. 


29. lowa.—St. Louis, etc., R. Co. v. 
Eakins, 30 lowa 279. 

30. Vt.—Green Mountain Cent. Inst. 
V. Britain, 44 Vt. 13. 

31. Ind.—Rothenberger v. Glick, 52 
N.E. 811, 22 Ind.App. 288. 

60 C.J. p 954 note 35. 

32. 111.—^Merchants' Bldg. Imp. Co. 
V. Chlcago Exch. Bldg. Co., 71 N.E. 
22, 210 111. 26, 102 Am.S.R. 145. 

Ssorow 

Written instrument, containlng tes- 
tator's pledge to college, which was 
delivered by testator to third person 
for delivery to college on death of 
testator, was held to be an escrow de- 
liverable to college on testator*s 
death, notwithstanding testator re- 
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tained privilege to withdraw Instru- 
ment, where privilege was never ex- 
erclsed.—Southwestern College of 
Wlnfleld V. Hawley, 62 P.2d 860, 144 
Kan. 652. 

33. Ind.—^Rothenberger v. Glick, 52 
N.E. 811, 22 Ind.App. 288. 

34. Ind.—^Rothenberger v. Glick, su¬ 
pra. 

Necessity of acceptance see infra § 
4. 

35. Kan.—In re Brown's Estate, 155 
P.2d 446, 159 Kan. 408. 

36* lowa.—Davenport, etc., R. Co. v. 

0'Connor, 40 lowa 477. 

Mlch.—Saginaw, etc., R. Co. v. Chap- 
pell, 22 N.W. 278, 56 Mich. 190. 
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§ 4. Acceptance 

As In the case of contracts generall/i It Is essentiai 
that there shouid be an acceptance of the offered sub- 
scriptlon. 

Since a promise to pay a subscription is, in the 
absence of consideration therefor, a mere offer, as 
discussed supra § 1, it may be withdrawn at any 
time before acceptance.37 As in the case of con¬ 
tracts generally, it is essentiai that there shouid be 
an acceptance of the offered subscriptiones within 
a reasonable time after the offer has been made,se 
although the acceptance need not be express; it may 
he implied,40 as where liability or expense is in- 
•curred on the faith of the offerri qj- the conditions 
■stipulated are complied with.^e Nonacceptance may 
also be implied from the actions of the promisee.'*^ 
It is not necessary that the subscriber shouid be 
notified that the subscription has been accepted,^^ 
although the contrary has been asserted.'^^ How- 
<ever, if the subscription prescribes an express meth- 
*od of acceptance this requirement must be com¬ 
plied with.46 A subscription solicited without pre- 
-vious authorization may be subsequently ratified and 


accepted by the payee.^7 

Subscription in aid of railroad, A contract of 
subscription made in aid of a railroad company 
becomes binding, and the company becomes en- 
titled to the money or other aid subscribed, when, 
and only when, it has accepted the contractas 

§ 5. Consideration 

a. In general 

b. What constitutes consideration 

a. In General 

A subscription must be supported by a considera¬ 
tion. 

As in the case of contracts generally, a subscrip¬ 
tion must be supported by a consideration,^^ and a 
mere promise to pay, or a naked promise to give 
is not sufficient or enforceable in the absence of 
consideration.50 The statement of the subscription 
in the form of a loan by the payee to the subscriber 
will not evade this resuit but, where the subscrip- 


.37. Cal.—First Truat & iSavings 
Bank of Pasadena v. Coe College, 
47 P.2d 481, 8 Cal.App.2d 195— 
Board of Home Misslons and 
Church Extension of M. E. Church 
V. Manley, 19 P.2d 21, 129 Cal.App. 
641. 

111.—In re Draln’s Estate, 36 N.E.2d 
608. 311 Ill.App. 481. 

Mo .—Missouri Wesleyan College v. 

Shulte, 142 S.W.2d 644, 346 Mo. 628. 
60 C.J. p 954 note 41. 

Necessity of acceptance before death 
or insanity see Infra § 19. 

38. Mo.—^Missouri Wesleyan College 
V. Shulte, supra. 

•60 C.J. p 954 note 43. 

WIlo may accept 

Where subscriber signed agreement 
to subscribe certain amount for erec- 
tion of high school for religious Cor¬ 
poration which subscription was ac¬ 
cepted by pastor of church but not 
by board of directors of the Corpora¬ 
tion which took no action to ratify 
subscription agreement by corporate 
action before subscrlber’s death, on 
subscriber's death* subscription was 
revoked and his estate was not bound 
thereby.—^In re McCanna*s Estate, 
284 N.W. 602, 230 Wis. 661—Sun 
Prairie M. B. Church v. Sherman, 36 
Wis. 404. 

39. Tex.—McCrimmin v. Cooper, 27 
Tex. 113. 


V. Shulte, 142 S.W.2d 644, 346 Mo. 
628. 

60 C.J. p 955 note 45. 

41. Cal.—^Board of Home Missions 
and Church Extension of M. E. 
Church V. Manley, 19 P.2d 21, 129 
Cal.App. 541. 

Mo.—^Missouri Wesleyan College v. 

Shulte, 142 S.W.2d 644, 346 Mo. 628. 
N.T.—In re Metz* Estate, 30 N.T.S. 

2d 502, 262 App.Div. 508. 

60 C.J. p 955 note 46. 

42. Wis.—Superior Consol. Land Co. 
V. Bickford, 67 K.W. 45, 93 Wis. 
220 . 

43- Pa.—^Estate of Patchen, 22 Pa. 
Dist. 56. 

44. 111.—^Merchants’ Bldg. Impr. Co. 
V. Chicago Exch. Bldg. Co., 71 N.E. 
22, 26, 210 111. 26, 102 Am.S.R. 146. 

60 C.J. p 955 note 49. 

45. Va.—Galt v. Swain. 9 Gratt. 633, 
60 Va. 633, 60 Am.D. 311. 

46. Me.—^Wiswell v. Bresnahan, 24 
A. 885, 84 Me. 397, 

60 C.J. p 955 note 51, 

47. Vt.—Middlebury College v. Wil- 
liamson, 1 Vt. 212. 

Wis.—^Leonard v. Lent, 43 Wis. 83. 

48. Ind.—Smith v. Davidson, 46 Ind. 
396. 

Mich.—^Northern Cent. Michigan, etc., 
R. Co. V. Eslow, 40 Mich. 222. 


Ala.—^Pass V. First Nat, Bank, 149 
So. 718, 26 Ala.App. 519. 

Ark.—^David v. Chambers, 186 S.W. 
443, 123 Ark. 293. 

Del.—^American University v. Todd, 1 
A.2d 696, 9 W.W.Harr. 449. 

Mo.—Corpus Juris QL^oted in Mis¬ 
souri Wesleyan College v. Shulte, 
142 •S.W.2d 644, 648, 346 Mo. 628. 
N.T.—Tioga County General Hospi- 
tal V. Tidd, 298 N.T.S. 460, 164 
Misc. 273. 

60 C.J. p 955 note 55. 

CoxLSlderatlou or promlssory estop- 

pel which may be implied is neces¬ 
sary to sustain liability on charitable 
subscription.—Tioga County General 
Hospital V. Tidd, supra. 

Pledge to college under written in- 
strument executed by testator was 
held not unenforceable against testa- 
tor’s estate on ground that it was a 
gift inter vivos and therefore void, 
where instrument was supported by 
consideration.—Southwestern College 
of Winfield v. Hawley, 62 P.2d 850, 
144 Kan. 652. 

50. N.T.—Tioga County General 

Hospital V. Tidd, 298 N.T.S. 460, 
164 Misc. 273. 

W.Va.—^Wesleyan University v. Hub- 
bard, 20 S.E.2d 677, 124 W.Va. 434. 
60 C.J. p 955 note 56. 


U.S.—Corpus Juris olted iu 
Trustees of Baker University v. 
Clelland, C.C.A.M 0 ., 86 F.2d 14, 18. 


51. Ind.—^Butler University v. Scoon- 
over, 16 N.E. 642, 114 Ind. 381, 6 
Am.S.R. 627. 


•40i Mo.—^Missouri Wesleyan College 



83 C.J.S. 


8UB8CRIPTI0NS 


§ & 


tion takes the form of a promissory note, reciting 
that defendant had borrowed and received the 
amount named therein, the promise has been held 
not without consideration.52 It is not necessary 
that the consideration be expressed,53 or exist at 
the time of the making of the subscription con- 
tract,54 but it may be supplied by the subsequent 
conduct of the payee or beneficiary.55 

Adequacy. As in the case of contracts generally, 
the court will not inquire into the adequacy of the 
consideration,5 fi although an exception exists where 
there is a mere exchange of money or coin the 
value of which is exactly fixed.®*^ 

b. What Gonstitutes Consideration 

(1) In general 

(2) Work done or obligations or ex¬ 

penses incurred 

(3) Mutual promises of subscribers 


(4) Mutual promises of subscriber and 

payee or beneficiary 

(5) Benefit to promisor 

(1) In General 

General rules as to what constitutes consideration for 
a contract have been applied to subscrlptions, but as a 
matter of public policy courts sustain subscriptions for 
a public object if any consideration can be found, and 
have been willing and apparently anxious to discover 
a consideration which will uphold them. 

Although general rules as to what constitutes 
consideration for a contract have been applied to^ 
subscriptions,and various matters have been held 
to constitute,59 or not to constitute,®9 consideration, 
as a matter of public policy courts sustain sub¬ 
scriptions for a public object if any consideration 
can be found,fi^ and the general course of decisions 
is favorable to their binding obligation.82 

The objection of a want of consideration has. 
not always been regarded with favor,88 and the 
courts have been willing and apparently anxious- 
to discover a consideration which will uphold sub¬ 
scriptions,® ^ with the resuit that the usual tendency 


52. Mass.—^Flsher v. Eliis, 8 Plck. 
322. 

63- La.—Baptist Hospltal v. Cappel, 
129 So. 425, 14 Lra.App. 626. 

60 C.J. p 955 note 59. 

54, Ala.—^Pass v. First Nat. Bank, 
149 So. 718, 25 Ala.App. 519. 

Cal.—^Pirst Trust & Savings Bank of 
Pasadena v. Coe College, 47 P.2d 
481, 8 Cal.App.2d 195. 

55. Ala.—^Pass v. First Nat. Bank, 
149 So. 718, 26 Ala.App. 519. 

MatuaUty of tbe promise is to be 
tested by the situation existlng at 
the time it is sought to enforce the 
subscription, not by that exlsting at 
the time of the signing of the instru- 
ment. 

Ala.—^Pass v, First Nat. Bank, supra. 
Ga.—Owenby v. Georgia Baptist As- 
sembly, 74 S.E. 56, 137 Ga. 698, 
Ann.Cas.l913B 238. 

111.—^In re Drain*s Estate, 36 N.E.2d 
608, 311 IlLApp. 481. 

Ohio.—Irwin v. Lombard University, 
46 N.E. 63, 56 Ohio St. 9, 60 Am.S. 
R. 727, 86 L.R.A. 239. 

50. Del.—^American University v. 
Todd, 1 A.2d 596, 9 W.W.Harr. 449. 

EztezLt of consideration. for charita- 
ble subscription is unimportant, char- 
itable gifts not being founded on full 
and adequate monetary consideration. 
—Tloga County General Hospital v. 
Tldd, 298 N.T.S. 460, 164 Misc. 273. 

57. Del.—^American University v. 
Todd, l A.2d 695, 9 W.W.Harr. 449. 


Beoital of reoeipt of one dollar was 

insuflacient to support promise to pay 

flve thousand dollars to a university. 

—^American University v. Todd, su¬ 
pra, 

58. Md.—Sterling v. Victor Cushwa 
& Sons, 183 A. 593, 170 Md. 226. 

N.Y.—^In re De Brabant*s Estate, 96 
N.y.S.2d 324, 197 Misc. 923. 

W.Va.—^Wesleyan University v. Hub- 
bard, 20 S.E.2d 677, 124 W.Va. 434. 

59. Kan.—Southwestern College of 
Winfleld v. Hawley, 62 P.2d 850, 144 
Kan. 652. 

Md.—Sterling v. Victor Cushwa & 
Sons. 183 A. 593, 170 Md. 226. 

N.Y.—In re De Brabanfs Estate, 95 
N.Y.S.2d 324, 197 Misc. 923—In re 
Borden’s Will, 41 N.Y.S.2d 269, af- 
flrmed 47 N.Y.S.2d 120, 267 App.Div. 
823, 830, appeal denied 47 N.Y.S.2d 
683, 267 App.Div. 906. 

60- Del.—^American University v. 
Todd, 1 A.2d 695, 9 W.W.Harr. 449. 

W.Va.—^Wesleyan University v. Hub- 
bard, 20 ■S.R2d 677, 124 W.Va. 434. 

01. N.Y.—^In re De Brabanfs Estate, 
95 N.Y.S.2d 324, 197 Misc. 923— 
First M. E. Church v. Howard’s Bs- 
tate, 233 N.Y.S. 451, 133 Misc. 723 
—In re Borden's Will, 41 N.y.S.2d 
269, afflrmed 47 N.Y.S.2d 120, 267 
App.Div. 823, 830, appeal denied 47 
N.Y.S.2d 583, 267 App.Div. 905. 

62. 111.—In re Drain's Estate, 36 N. 
E.2d 608, 311 IlLApp. 481. 

Mo.—Gorpns Juris quoted in Mis- 
souri Wesleyan College v. Shulte, 
142 S.W.2d 644, 648, 346 Mo. 628. 


Ohio.—Irwin v. Lombard University,. 
46 N.E. 63, 56 Ohio St. 9, 36 L.R.A. 
239, 60 Am.S.R. 727. 

Subscription contracts are favored 
in law as calculated to foster public 
and quasi-public enterpnses. As a 
matter of public policy, the courts 
are deslrous that subscribers should 
not evade their deliberate promises of 
contribution, and their tendency 
therefore is to adopt such a rui e as 
will sustain the subscription as a le- 
gal obligation. 

Ala.—^Pass v. First Nat. Bank, 149' 
So. 718, 25 Ala.App. 619. 

Neb.—Continental Co. of Lincoln v. 

Eilers, 278 N.W. 497, 134 Neb. 278. 
N.J.—^More Game Birds in America v. 
Boettger, 14 A.2d 778, 125 N.J.Law 
97. 

Charitable pnrpose 

Where the purposes of a nonprollt 
Corporation were to conserve game 
birds, to establish hatcheries and ref- 
uges, and to teach vermin control, 
such purposes were charitable pur¬ 
poses, with respect to defendant*s 
liability to pay balance remaining- 
due on an allegedly charitable sub¬ 
scription to Corporation.—^More Game 
Birds in America v. Boettger, supra 

03. N.Y.—Barnes v. Perine, 12 N.Y,- 
18, 23. 

04. N.J.—Corpus Jnrls oited In. 
Fryns v. Fair Lawn Fur Dressing 
Co.. 168 A. 862, 865, 114 N.J.Eq.. 
462. 
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of the courts is to attempt, on some more or less 
plausible theory, to sustain such agreements with 
at least a modicum of lip Service to the usually ap- 
plicable principies of contracts,®^ and, in some cases, 
the subscribers have been held liable when perhaps 
on striet principies there was not a legal considera- 
tion for the contract.®® However, the fundamental 
principle that contractual undertakings to be per- 
formed in the future must be supported by a valuable 
consideration in order to be enforceable is not to 
be ignored,®*^ and it has been held that an actual 
rather than an illusory consideration, ^r at least an 
^estoppel of the promisor to object, is necessary to 
render a charitable subscription enforceable.®® 

Statutory diity of promisee to dishurse funds. In 
a few cases the promise has been supported partly 
or wholly on the theory that if the beneficiary has 
been authorized, by its own charter or by other 
legislation, to receive money and appropriate it to 
the purpose of the subscription, then such legislation 
together with the promise of the subscriber creates 
a legal obligation to pay the subscription,®® it having 


been said that the legal duty imposed on the bene¬ 
ficiary to expend the fund constitutes a considera- 
tion*^® or that the right to recover under these cir- 
cumstances rests on the ground of public policy.^i 

Moral obligation, While a moral obligation is 
not usually regarded as consideration for contracts 
generally, in at least one instance a subscription has 
been enforced explicitly on the ground that the 
promise is supported by a moral obligation.'72 

(2) Work Done or Obligations or Expenses 
Incurred 

It Is generally held that, where the promisee, in re- 
liance on the subscription, has assumed the performance 
of some duty, or has performed Services, or has done 
Work, expended money, or incurred liabillty, a considera¬ 
tion is thereby furnished for the subscriberes promise; 
or the doctrine of promissory estoppei may be ap- 
plied. 

It is generally held that, where the promisee, in 
reliance on the subscription, has assumed the per¬ 
formance of some duty,*^® or has performed Serv¬ 
ices,or has done work, expended money, or in- 


N.C.—Corpus Jarls cited In James v. 
Sartin Dry Cleaning Co., 181 S.E. 
341, 342, 208 N.C. 412. 

60 C.J. p 956 note 63. 

65. N.Y,—In re Lord’s Will, 25 N. 
T.S.2d 747, 175 Misc. 921. 

l&atloues decidendi 

Recovery on subscription agree¬ 
ments has become the rule rather 
than the exception, and an analysis 
•of the cases indicates the presence 
of three different rationes decidendi 
for the attainment of this resuit, the 
flrst being the spelling out of an or- 
dinary bilateral contract; second, the 
completion of a contract which was 
initially unilateral; and third, the in- 
vocation of promissory estoppei.—In 
re De Brabanfs Estate, 95 N.Y.S.2d 
324, 197 Misc. 923—In re Lord’s Will, 
25 KY.S.Zd 747, 176 Misc. 921. 

66. Mo.—Scottish Rite Temple Ass'n 
of Kansas City v. Lucksinger, 101 
S.W.2d 511. 231 Mo.App. 486. 

N.J.—Corpns Jnrls olted in More 
Game Birds in America v. Boettger, 
14 A.2d 778. 780, 125 N.J.Law 97— 
New Jersey, etc., Dispensary v. 
Wright, 113 A. 144, 96 N.J.Law 
462. 

60 C.J. p 956 note 64. 

€7. Ky.—Floyd v. Christian Church 
Widows and Orphans Home, 176 S. 
W.2d 125. 296 Ky. 196, 151 A.L.R. 
1230. 

68. Ky.—^Lake Bluff Orphanage v. 
Magiirs Ex'rs, 204 S.W.2d 224, 305 


Ky. 391—Ployd v. Christian Church 
Widows and Orphans Home of 
Kentucky, 176 S.W.2d 125, 296 Ky. 
196, 151 A.L.R. 1230. 

In oonslderln^r the desirahUlty, 
from a standpoint of public policy, 
of holding all subscriptions to chari- 
ties enforceable, and, when necessary, 
inventing considerations sufficient for 
that purpose, the court stated, “But, 
in considering all the possible results 
from such a course, the inquiry arls- 
es, whether, after all, it is beneflcial 
to society to confer upon an institu- 
tion, no matter how worthy, the 
rights of a creditor, and the conse- 
quent power to compel one who has 
promised to donate to its cause, to 
fulfll his pledge, irrespective of how 
large a portion of a diminished or in- 
solvent estate it might consume, and 
regardless of whether the institution 
has changed its position for the 
worse in reliance upon Ihe subscrip¬ 
tion.”—^Floyd V. Christian Church 
Widows and Orphans Home, 176 S.W. 
2d 125, 131, 296 Ky. 196, 161 A.L.R. 
1230. 

69. Ky.—Kentucky Female Orphan 
School v. Fleming, 10 Bush 234. 

60 C.J. p 959 note 92. 

Tezt rolft has been applied even 
where charter authority is not shown. 
—^Hyden v. Scott-Lees Collegiate In¬ 
stitute, 163 'S.W.2d 295, 291 Ky. 139. 

70. Ky.—^Kentucky Female Orph¬ 
an School V. Fleming, 10 Bush 234, 
238. 


71. Ohto.—Irwin v. Lombard Univ., 
46 N.B. 63, 56 Ohio St. 9, 60 Am.S. 
R. 727, 36 L.R.A. 239. 

72. Pa.—Caul V. Gibson, 3 Pa. 416. 

73. Ala.—Corpus Jnrls cited in Pass 

V. First Nat. Bank, 149 So. 718, 719, 

25 Ala.App. 519. 

Cal.—First Trust & Savings Bank of 
Pasadena v. Coe College, 47 P.2d 
481, 8 Cal.App.2d 195. 

111. —In re Drain's Estate, 36 N.B.2d 
608, 311 I11.APP. 481. 

Mo.—Corpus Juris quoted In Missouri 
Wesleyan College v. Shulte, 142 S. 

W. 2d 644, 648, 346 Mo. 628. 

N.Y.—In re De Brabanfs Estate, 95 
N.Y.S.2d 324, 197 Misc. 923. 

60 C.J. p 956 note 67. 

74. Ala.—Corpus Juris cited in Pass 

V. First Nat. Bank, 149 So. 718, 719, 

26 Ala.App. 519. 

Cal.—First Trust & Savings Bank of 
Pasadena v. Coe College, 47 P.2d 
481, 8 Cal.App.2d 195. 

111. — In re Drain^s Estate, 36 N.E.2d 
608, 311 I11.APP. 481. 

Mo.—Corpus Juris quoted in Missouri 
Wesleyan College v, Shulte, 142 S. 

W. 2d 644, 648, 346 Mo. 628—Scot¬ 
tish Rite Temple Ass’n of Kansas 
City V. Lucksinger, 101 S.W.2d 511, 
231 Mo.App. 486. 

N.Y.—I. & I. Holding Corp. v. Gains- 
burg, 12 N.E.2d 532, 276 N.Y. 427, 
115 A.L.R. 582—^Keuka College v. 
Ray, 60 N.E. 326, 167 N.Y. 96—In 
re De Brabant*s Estate, 95 N.Y.S.2d 
324, 197 Misc. 923. 
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curred liability,'^^ a consideration is thereby fur- 
nished for the subscriberes promise; and the g-ratui- 
tous promise is converted into a valid and en- 
forceable contract.'^® 

In following the foregoing rules some courts 
have regarded the acts done, or duties or liabilities 
assumed, as having been done or assumed at the 
request of the promisor, considering that the prom¬ 
ise to pay involves such request,*^ 7 and contains it 
by implication;78 and the performance of the acts 
mentioned has been considered a compliance with 
the request.*^® However, where the subscription is 
a mere naked promise, and the acts done by the 
beneficiary cannot be considered as having been 
done at the request of the subscriber, such acts do 
not constitute consideration for the subscription;®® 
and, where there is nothing on the face of the paper 
to show consideration and nothing to show that the 


Work done would not have been done were it not 
for the subscriptions, there is no consideration.®^ 
The reliance that furnishes a ground for recovery 
need not have been exclusively on the promise 
of the subscriber.®2 

Expenses in obtaining subscriptions are not such 
expenses as will constitute consideration for the 
subscription.®® 

Estoppel in lieu of consideration. While the cases 
that allow recovery of subscriptions on the ground 
of expenditure made, or work done, in reliance on 
the subscription, usually state the reason in terms 
of consideration, there are some cases where ex¬ 
penditure having been made or work done, on the 
faith of the subscription, the court has placed the 
right of recovery on the ground of an estoppel 
invoked against the promisor,®^ and this doctrine 


75. U.S.—C. I. R. V. Bryn Mawr 
Trust Co., C.C.A.3, 87 F.2d 607— 
Trustees of Baker University v. 
Clelland, C.C.A.MO., 86 F.2d 14. 
Ark.—^Wells v. Costello, 70 S.W.2d 
561, 189 Ark. 116—David v, Cham- 
bers, 185 S.W. 443, 123 Ark. 293. 
Cal.—^First Trust & Savings Bank of 
Pasadena v. Coe College, 47 P.2d 
481, 8 Cal.App.2d 195—Calvary 

Presbyterian Church of South Pas¬ 
adena V. Brydon, 41 P.2d 377, 4 Cal. 
App.2d 676. 

111.—In re Draln’s Estate, 36 N.B.2d 
608, 311 I11.APP. 481—Cutwrlght v. 
Preachers’ Aid Soc., 271 111.App. 
168. 

Mo.—Corpus Jnrls q.tLoted In Missouri 
Wesleyan College v. Shulte, 142 S. 
W.2d 644, 648, 346 Mo. 628—Fred- 
erlcktown Chamber of Commerce 
V. Chaney, App., 250 S.W.2d 820— 
Scottlsh Rite Temple Ass*n of Kan- 
sas City V. Luckslnger, 101 S.W.2d 
511, 231 Mo.App. 486. 

N.T.—^I. & I. Holding Corp. v. Galns- 
burg, 12 N.E.2d 532, 276 K.T. 427, 
115 A.L.R. 582—In re De Brabant's 
Estate, 95 N.Y.S.2d 324, 197 Mlsc. 
923. 

Pa.—In re Wanamaker's Estate, 17 
Pa.Dlst. & Co. 496. 

Tex.—^RoufC V. Washington & Lee 
University, Clv.App., 48 S.W.2d 483, 
error refused. 

60 C.J. p 956 note 69. 

Malntenanoe of chnrch by trustees 
In reliance on pledge is consideration 
to pledgor.—In re Taylor’s Estate, 
260 N.Y.S. 836, 236 App.Div. 571, re- 
argument denied 261 N.Y.S. 1027, 238 
App.Div. 755, afflrnaed 188 N.E. 122, 
262 N.Y. 688. 

Agreement was held enforoeable el- 
ther as bilateral or nnllateral con- 
tract, or on ground of estoppel where 


subscriber executed agreement to 
subscribe to college a certain sum 
for “two memorial Windows—note 
payable in eight quarterly pay- 
ments,'* and pursuant thereto exe¬ 
cuted notes, and college thereafter 
employed and paid architects to draw 
pians for projected bullding and work 
in connection therewith was instltut- 
ed.—In re Lord*s Will, 25 N.Y.S.2d 
747, 175 Mlsc. 921. 

76. U.S.—Trustees of Baker Uni¬ 
versity V. Clelland, C.C.A.Mo., 86 
F.2d 14. 

Ala.—Corpus JUrls clted iu Pass v. 
First Nat. Bank, 149 So. 718, 719, 
25 Ala.App. 519. 

111.—In re Draln*s Estate, 36 N.B.2d 
608, 311 IlLApp. 481. 

Mo.—Corpus Juris quoted In Missouri 
Wesleyan College v. Shulte, 142 S. 
W.2d 644, 648, 346 Mo. 628—^Eansas 
City School Dist. v. Sheidley, 40 S. 
W. 656, 138 Mo. 672, 60 Am.S.R. 
576, 87 L.R.A. 406—Fredericktown 
Chamber of Commerce v. Chaney, 
App., 250 S.W.2d 820—Scottish Rite 
Temple Ass'n of Kansas City v. 
Lucksinger, 101 S.W.2d 511, 231 
Mo.App. 486. 

millateral oontraot 

Charltable subscription is enforce- 
able as constituting offer of unilater- 
al contract which becomes blnding 
obligation when charity accepts offer 
by incurring liability in reliance 
thereon.—I. & I. Holding Corp. v. 
Gainsburg, 12 N.E.2d 532, 276 N.Y. 
427, 115 A.L.R. 582—In re Metz’ Es¬ 
tate, 30 N.Y.S.2d 502, 262 App.Div. 
508—In re Lord’s Will, 25 N.Y.S.2d 
747, 175 Mlsc. 921—^In re Borden*s 
Will, 41 N.Y.S.2d 269, afflrmed 47 N. 
Y.S.2d 120, 267 App.Div. 823, 830, ap- 
peal denied 47 N.Y.S.2d 583, 267 App. 
Div. 906. 


77. N.Y.—In re De Brabanfs Estate, 
95 N.Y.S.2d 324, 197 Misc. 923. 

60 C.J. p 957 note 71. 

78. N.Y.—I. & I. Holding Corp. v. 
Gainsburg, 12 N.E.2d 632, 276 N.Y. 
427, 115 A.L.R. 582—In re De Bra- 
banrs Estate, 96 N.Y.S.2d 324, 197 
Misc. 923. 

60 C.J. p 958 note 72. 

79. NY.—^Barnes v. Perlne, 12 N.Y. 
18. 

80. N.Y.—^Albany Presb. Church v. 
Cooper, 20 N.E. 352, 112 N.Y. 617, 8 
Am.S.R. 767, 3 L.R.A. 468. 

81. N.Y.—Hull V. Pearson, 66 N.Y. 
S. 618, 38 App.Div. 688. 

82. lowa.—^Brokaw v. McElroy, 143 
N.W. 1087, 162 lowa 288, 60 L.R.A., 
N.'S., 836. 

60 C.J. p 958 note 76. 

83. 111.—Cutwright v. Preachers' Aid 
Soc., 271 IlLApp. 168. 

60 C.J. p 958 note 77. 

84. U.S.—Brown v. U. S., Ct.a., 37 
F.Supp. 444. 

111.—In re Draln’s Estate, 36 N.B.2d 
608, 311 IlLApp. 481—Cutwright v. 
Preachers’ Aid Soc., 271 IlLApp. 
168. 

Mo.—Corpus Juris oited in Gershon 
V. Ashkanazie, 199 S.W.2d 38, 46, 
239 Mo.App. 1012. 

N.Y.—In re Lord’s Will, 25 N.Y.S.2d 
747, 175 Misc. 921. 

60 C.J. p 960 note 98. 

Application of promissory estoppel 
doctrine 

(1) Doctrine of promissory estop¬ 
pel applies so as to render charltable 
subscription enforceable where there 
is an agreement by Indlviduals to 
subscribe funds for accomplishment 
i of an enterprise which would not oth- 
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of promissory estoppel has been adopted in some 
jurisdictions as the equivalent of consideration.86 

Subscription in aid of railroad, The general rule 
as to Work done or obligations or expenses incurred, 
with respect to furnishing consideration, has been 
applied to subscriptions in aid of a railroad,86 and, 
where the railroad has performed the work, the 
subscriber cannot claim want or inadequacy of 
consideration for the contract.^^ xhe fact that a 
company was already organized to build the rail¬ 
road at the time the subscription was made,®^ or 
that without such subscription the railroad would 
nevertheless have been built,®^ will not defeat the 
promise. 

(3) Mutual Promises of Subscribers 

A conflict of authorlty exists as to whether the mu¬ 
tua! promises of subscribers constitute a consideration 
for the subscription. 


In some jurisdictions cases allowing recovery on 
subscription promises proceed in whole or in part 
on the ground that the consideration for a sub¬ 
scriberes promise is to be found in the promises of 
the other subscribers,®® but in other jurisdictions 
it has been held that mutual promises between sub¬ 
scribers do not constitute a consideration for the 
subscription as between a subscriber and the bene- 
ficiary,®^ although it has been said, with respect to 
these jurisdictions, that this is because third persons 
for whose benefit a contract is made cannot main- 
tain an action to enforce it,®2 and that the rule al¬ 
lowing recovery is followed where third persons 
may enforce a contract made for their benefit.®® 
Furthermore, in other jurisdictions the sufiiciency of 
mutual subscriptions as consideration for the sub¬ 
scription depends on the nature and purpose of the 
subscription,® 4 and it is held that mutual subscrip¬ 
tions to a charitable institution do not, alone and of 


erwise be undertaken or continued, or 
where charlties have incurred obliga¬ 
tions, expended money, or performed 
undertakings which they would not 
otherwise have incurred, expended, 
or performed without regard or refer- 
ence to subscriptions of other per¬ 
sons.—Lake BlufC Orphanage v. Ma- 
giirs Bx*rs, 204 S.W.2d 224, 305 Ky. 
391—Floyd V. Christian Church Wid- 
ows and Orphans Home, 176 S.W.2d 
125, 296 Ky. 196, 151 A.L..R. 1230. 

(2) However, right of the charity 
to take action on promise contalned 
in a charitable subscription must be 
gauged by terms of the instrument 
as they may be Judicially construed, 
coupled with factor of whether those 
terms are of a character which prom- 
isor should have reasonably expected 
to induce action of a definite and sub- 
stantial character on part of prom- 
isee.—^Lake BlufC Orphanage v. Ma- 
giirs Ex’rs, 204 S.W.2d 224, 305 Ky. 
391. 

(3) Furthermore, it has been held 
that the doctrine of promissory es¬ 
toppel need be applied only where a 
reauest or Invitatlon that the prom¬ 
isse go on with his work cannot be 
Implled in fact from the subscription 
agreement.—I. & I. Holding Corp. v. 
Gainsburg, 12 H.E.2d 532, 276 N.T. 
427, 115 A.L.K. 682“—In re Ijord's 
Will, 26 N.T.S.2d 747, 176 Misc. 921. 

85. N.T.—^Allegheny College v. Nat. 
ChautauQiua County Bank, 169 N.E. I 
173, 246 N.T. 369, 67 A.L.R. 980— 
I. & I. Holding Corporation v. 
Gainsburg, 296 N.T.S. 762, 251 App. 
Div. 560, afflrmed 12 N.B.2d 632, 
276 N.T. 427, 115 A.L.R. 582—In re 
De Brabanfs Estate, 95 N.T.S.2d 
824, 197 Misc. 923. 


86. Ind.—Cook v. McNaughton, 24 N. 
E. 361, 28 N.E. 74, 128 Ind. 410. 

Mich.—Stevens v. Corbltt, 33 Mich. 
458. 

61 C.J. p 468 note 73. 

87- Ind.—Chlcago, etc., R. Co. v, 
Derkes, 3 N.BL 239, 103 Ind. 620. 

Mich.—Wrlght v. Irwin, 36 Mich. 347. 

88. Mich.—Stevens v. Corbitt, 33 
Mich. 468. 

88. Mich.—Stevens v. Corbitt, su¬ 
pra. 

90- U.'S.—Helvering v. Safe Deposlt 
& Trust Co. of Baltlmore, C.C.A.4, 
95 P.2d 806—C. I. R. v. Bryn Mawr 
Trust Co., C.C.A.3, 87 P.2d 607. 

Ark.—Byington v. Little Rock Cham- 
ber of Commerce, 201 S.W. 122, 132 
Ark. 361—^Davld v. Chambers, 186 
S.W. 443, 123 Ark, 293—Rogers v. 
Galloway Female College, 44 S.W. 
454, 64 Ark. 627, 39 L.R.A. 636. 

Cal.—Calvary Presbyterian Church of 
South Pasadena v. Brydon, 41 P.2d 
377, 4 Cal.App.2d 676—Board of 
Home Missions and Church Exten- 
sion of M, E. Church v. Manley, 
19 P.2d 21, 129 Cal.App. 641. 

Ga.—Kennedy v. Brooks, 168 S.B. 294, 
176 Ga. 363—Glass v. Grant, 167 S. 
E. 727, 46 Ga.App. 327. 

lowa.—^Toung Men's Christian Ass'n 
V. Caward, 239 N.W. 41, 213 lowa 
408. 

Kan.—Cotner College v. Hyland, 299 
P. 607, 133 Kan. 322. 

Md.—Sterling v. Victor Cushwa & 
Sons, 183 A. 593, 170 Md. 226. 

Mich.—^Better Business Bureau of 
Detrolt V. First Nat. Bank-Detroit, 
296 N.W. 666, 296 Mich. 613. 
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Mo.—Scottish Rite Temple Ass'n ”of 
Kansas City v. Lucksingier, 101 S. 
W.2d 611, 231 Mo.App. 486. 

N.C.—Rutherford College v. Payne, 
184 S.E. 827, 209 N.C. 792—Green- 
ville Supply Co. v. Whitehurst, 163 
S.E. 446, 202 N.C. 413. 

Pa.—In re Wanamaker’s Estate, 17 
Pa.Dist. & Co. 496. 

60 C.J. p 968 note 78. 

Bank gnaraaty 

Agreement subscrlbing to fund 
created for purpose of keeping bank 
from being closed for insolvency, 
which related that it was made In 
consideration of agreement of other 
subscribers and which was made to 
replace prior subscription agreements 
which were released, was held not in- 
valld for want of consideration.— 
Sterling v. Victor Cushwa & Sons, 
183 A. 693, 170 Md. 226. 

91. Del.—^American University v. 
Todd, 1 A.2d 696, 9 W.W.Harr. 449. 

111.—Cutwright V. Preachers' Aid 
Soc., 271 I11.APP. 168. 

N.T.—^I. & I. Holding Corp. v. Gains¬ 
burg, 12 N.E.2d 532, 276 N.T. 427, 
116 A.L.R. 682—Tioga County Gen¬ 
eral Hospital V. Tidd, 298 N.T.S. 
460, 164 Misc. 273. 

60 C.J. p 968 note 79. 

92. Chio.—Irwin v. Lombard Uni¬ 
versity. 46 N.E. 63, 66 Ohio St. 9, 
60 Am.S.R. 727, 36 L.R.A. 239. 

93. Ohio.—^Irwin v. Lombard Uni¬ 
versity, supra. 

94. Ky.—Floyd v. Christian Church 
Widows and Orphans Home of 
Kentucky, 176 S.W.2d 126, 296 Ky. 
196, 161 A.L.R. 1230. 
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themselves, provide a sufficient consideration to 
render them enforceable,^5 although mutual agree- 
ments to donate land for the construction of a rail- 
road, to donate funds for the construction of a high- 
way, and to subscribe to stock of a Corporation, as 
discussed in Corporations § 295, have been upheld 
on this ground, as well as other grounds.96 

(4) Mutual Promises of Subscriber and 
Payee or Beneficiary 

An express agreement by the payee or beneficiary to 
do certain acts In return for the subscription is suffi¬ 
cient consideration, and it has been held that acceptance 
of the subscription creates at least an implied promise 
of the payee or beneficiary to carry out the purpose for 
which the subscription is made, which is deemed con¬ 
sideration for the promise to pay. 

An express agreement by the payee or bene¬ 
ficiary to do certain acts in return for the sub¬ 
scription is sufficient consideration.In endeavor- 
ing to sustain subscription contracts, some courts 
have held that by acceptance of the subscription 
the payee or beneficiary promises, at least im- 
pliedly,^^ to carry out the purpose for which the 
subscription is made, this promise being deemed con¬ 
sideration for the promise to pay.^^ However, this 
view has been rejected on the ground that the prom- 
isc implied in the acceptance involves no act ad- 


vantageous to the subscriber or detrimenta! to the 
beneficiary or payee, and hence does not involve a 
case of mutual promises,^ and that the duty of the 
payee would arise from trusteeship rather than a 
contractual promise.^ 

(5) Benefit to Promisor 

It has been held that a benefit to the promisor, al¬ 
though It is enjoyed by him in common with other per- 
sons, or even with the public generally, furnishes a con¬ 
sideration for the promise. 

It has been held occasionally that the object being 
meritorious, and beneficial to the promisor, this 
benefit to him, although it is to be enjoyed by him 
in common with other persons, or even with the 
public generally, furnishes a consideration for the 
promise,3 and the general rule disdussed in Con¬ 
tracts § 84 that the benefits accruing to property 
owners from the establishment of public buildings, 
military headquarters, or manufacturing plants or 
other private buildings constitute a valuable con¬ 
sideration for their contracts relative thereto has 
been applied to subscription contracts.^ It has also 
been held that the consideration need not be of any 
benefit to the subscriber to a public^ or charitable® 
purpose. 


95- Ky.—^Ployd v. Chrlstian Church 
Widows and Orphans Home of 
Kentucky, 176 S.W.2d 125, 296 Ky. 
196, 161 A.Lr.Il. 1230 (holding state- 
ment In Mcr>onald's Ex*r v. Tran- 
sylvania University, 118 S.W.2d 
171, 274 Ky. 168, to be dictum and 
not precedent.) 

96. Ky.—^Floyd v. Christian Church 
Widows and Orphans Home of 
Kentucky, 176 S.W.2d 125, 296 Ky. 
196, 151 A.Li.R. 1230—Eagles v. 
Hafendorfer, 265 S.W. 35, 204 Ky. 
696—Curry v. Kentucky Western 
R. Co., 78 S.W. 435, 25 Ky.L. 1372 
—Cadiz R. Co. v. Roach, 72 S.W. 
280, 114 Ky. 934, 24 Ky.L. 1761. 

97. U.S.—^Trustees of Baker Uni¬ 
versity V. Clelland, C.C.A.Mo., 86 
P.2d 14. 

Cal.—^Pirst Trust & Savings Bank of 
Pasadena v. Coe College, 47 P.2d 
481, 8 Cal.App.2d 195. 

60 C.J. p 959 note 88. 

98. Me.—Central Maine General 
Hospital V. Carter, 132 A. 417, 125 
Me. 191, 44 A.L.R. 1333. 

Mo.—Corpus Juris clted Iu Scottish 
Rite Temple Ass*n of Kansas City 
v. Lucksinger, 101 S.W.2d 511, 281 
Mo.App. 486. 


N.T.—Allegheny College v. National 
ChautauQua County Bank, 159 N. 
B. 173, 246 N.Y. 369, 57 AL.R. 980 
—Tioga County General Hospital 
V. Tidd, 298 N.T.S. 460, 164 Misc. 
273. 

60 C.J. p 959 note 84. 

BUateral or unilateral coutract the- 
ory 

Generally, where recovery Is allow- 
ed on a subscription agreement beised 
on the law of contracts whether of 
the bilateral or unilateral variety, a 
return promise or a request for the 
performance of an act is implied, not- 
withstanding there is no express 
counter promise or request, provlded 
an intention to that effect is reason- 
ably deduclble from the acts of the 
parties.—In re Lord’s Will, 25 N.T.S. 
2d 747, 175 Misc. 921. 

99. Me.—Central Maine General 

Hospital V. Carter, 132 A. 417, 125 
Me. 191, 44 A.L.R. 1333. 

N.Y.—^Allegheny College v. National 
Chautauqua County Bank, 169 N.E. 
173, 246 N.Y. 369, 67 AL.R. 980— 
Tioga County General Hospital v. 
Tidd, 298 N.T.S. 460, 164 Misc. 273. 
60 C.J. P 959 note 85. 

1. Ohio.—Johnson v. Otterbein Uni¬ 
versity, 41 Ohio -St. 627, 

739. 


2. N.Y.—Albany Presb. Church v. 
Cooper, 20 N.E. 352, 112 N.Y. 617, 8 
Am.S.R. 767, 3 L.B.A 468. 

3. Mich.—^Detrolt First Universallst 
Church V. Pungs, 86 N.W. 236, 126 
Mich. 670. 

60 C.J. p 959 note 89. 

4. Ark.—Abraham v. Blythevllle In- 
dustrial Ass’n, 114 S.W.2d 32, 195 
Ark. 778. 

Coutract of a city merchaut to pay 
money to city industrial committee to 
obtain location of large factory in 
city was supported by consideration. 
—^Abraham v. Blythevllle Industrial 
Ass’n, supra. 

5. N.Y.—In re De Brabanfs Estate, 
95 N.T.S.2d 324, 197 Misc. 923— 
First M. E. Church of Mt. Vernon 
V. Estate of Howard, 233 N.T.S. 
451, 133 Misc. 723—In re Borden’s 
Will, 41 N.Y.S.2d 269, affirmed 47 
N.Y.S.2d 120, 267 App.Div. 823, 830, 
appeal denied 47 N.Y.S.2d 583, 267 
App.Div. 905. 

6. Ga.—Glass v. Grant, 167 S.B. 727, 
46 Ga.App. 327—Miller v. Ogle- 
thorpe University, 100 S.B. 784, 24 
Ga.App. 388. 
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§ 6. -Failure of Consideration 

The rules relatlng to failure of consideration In con¬ 
tracta generali/ apply to subscriptions. 

The rules relating to failure of consideration in 
contracts generally apply to subscriptions.'^ In de- 
termining whether the consideration for a sub- 
scription has failed, the consideration is tested by 
the situation existing at the time it is sought to en- 
force the subscription,^ and a total failure of con¬ 
sideration may be shown in bar of an action to en- 
force the subscription.® However, the consolidation 
of corporations in furtherance of their general 
purpose does not constitute a failure of considera¬ 
tion absolving a subscriber from his obligation,^® 
and it has been held that there is no failure of con¬ 
sideration where, although the terms of the sub- 
scription have not been literally complied with, 
there has been a substantial compliance therewith.^^ 

§ 7. Validity of Assent in General 

The rules as to the validity and reality of assent 
to contracts generally apply to subscriptions. 

The rules as to the validity and reality of assent 
to contracts generally apply to subscriptions.^^ The 
effect of fraud and misrepresentation on subscrip¬ 
tions is discussed infra § 8. 


§ 8. Fraud and Misrepresentation 

Rules as to the effect of fraud, and misrepresenta¬ 
tion wlthout fraud, relatlng to contracts generally apply 
to subscriptions. 

Rules as to the effect of fraud, and misrepresenta¬ 
tion without fraud, relating to contracts generally 
apply to subscriptions,^3 and hence a misrepresenta¬ 
tion, if made innocently, has been held to be no de¬ 
fense at law to a subscriber,although, if a mis¬ 
representation of a material fact was made honestly 
without intention to deceive, the person making a 
charitable subscription in reliance thereon is justi- 
fied in canceling the subscription.^^ 

In accordance with the general rules it has been 
held that, if a false representation was made in- 
tentionally for the purpose of deceiving, the person 
making the charitable subscription in reliance there¬ 
on is justified in canceling the subscription,^® and if 
the execution of a contract to give a subscription is 
induced by a fraudulent representation of fact it is 
not binding on the subscriber; the fraud affords a 
defense.^"^ It is essential, however, that the fraud 
should relate to the subject matter of the contract.^® 
Statements by the beneficiary or payee before the 
subscriptions were made cannot be relied on as fraud 
when the subscribers themselves subsequently pre- 


7- Neb.—Cotner College v. Estate of 
Hester, 61 N.W.2d 612, 165 Neb. 
279. 

Failure of consideration as to con¬ 
tracts generally see Contracts §§ 
129-131. 

rallnre of stlpnlated oonslderatioii. 

Slnce the only failure of consider¬ 
ation sumcient to constitute a de¬ 
fense is failure in the very considera¬ 
tion stlpulated by the terms of the 
pledge itself, use of funds by assocla- 
tion for purposes other than that for 
which funds were pledged would not 
constitute failure of consideration 
for pledge contract in action to re- 
cover amount remaining unpaid on 
subscription.—Toung Men*s Chris- 
tian Ass’u v. Caward, 239 N.W. 41, 
213 lowa 408. 

8. Neb.—Cotner College v. Estate of 
Hester, 61 N.W.2d 612, 166 Neb. 
279. 

8. Neb.—Cotner College v. Estate 
of Hester, supra. 

Abaadomnant 

Where subscription note was exe- 
cuted in behalf of college Corpora¬ 
tion at time it was conducting gen¬ 
eral program of Christian educatlon 
with equipment therefor consisting 
of lands, buildings, and faculty, lo- 
cated in suburban commuulty, and | 


property thereafter was lost, faculty 
dlscharged, and program completely 
abandoned and new and completely 
different program established in 
small quarters in metropolitan sur- 
roundings, there was failure of con¬ 
sideration for subscription note 
which relleved maker from obliga- 
tlon to perform.—Cotner College v. 
Estate of Hester, supra, 

10. Ky.—Central University of Ken- 
tucky V. Waltin, 90 S.W. 1066, 122 
Ky. 65, 28 Ky.U 1041. 

11. Ala.—^Pass v. First Nat. Bank, 
149 Bo. 718, 25 Ala.App. 619. 

N.T.—^In re De Brabanfs Estate, 96 
N.T.S.2d 324, 197 Misc. 923. 

60 C.J. p 960 note 2. 

Nonperformance of conditions see in¬ 
fra 9§ 13-16. 

12. Ky.—^Bxecutor of McDonald v. 
Transylvania University, Lexing- 
ton, 118 S.W.2d 171, 274 Ky. 168. 

Neb.—^In re Steininger^s Estate, 297 
N.W. 169, 139 Neb. 284. 

Ohio.—Cincinnati Summer Opera 

Ass'n V. Williams, 16 N.B.2d 1000, 
68 Ohio APP. 513. 

Mental capadty 

Ky.—^Executor of McDonald v. Tran¬ 
sylvania University, Lexington, 118 
S.V7.2d 171, 274 Ky. 168. 
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Neb.—^In re Steininger’3 Estate, 297 
N.W. 159, 139 Neb. 284. 

Advanced age and physloal ail- 
ments alone are not sufficient to show 
coercion and duress.—Cincinnati 
Summer Opera Ass’n v. Williams, 16 
N.B.2d 1000, 68 Ohio App. 613. 

13. Ky.—Scott V. Blanton, 7 Ky.Li. 
379. 

N.T.—Tioga County General Hospl- 
tal V. Tidd, 298 N.T.S. 460, 164 
Miso. 273. 

60 C.J. p 960 notes 4-7. 

14. Ky.—Scott V. Blanton, 7 Ky.L. 
379. 

15. N.T.—^Tloga County General 
Hospital V. Tidd, 298 N.T.S. 460, 
164 Misc. 273. 

16. N.T.—Tioga County General 
Hospital V. Tidd, supra. 

17. Mlch.—Chlcago Bldg., etc., Co. v. 
Teli, 89 N.W. 329, 129 Mich. 517. 

60 C.J. p 960 note 4. 

Subscription in ald of railroad 
Okl.—Cooper v. Pt. Smith & W. R. 
Co., 99 P. 785, 23 Okl. 139. 

18. Ariz.—Lount v. Toung Men*s 
Christian Ass’n of Phoenix, 140 P. 
819, 16 Ariz. 34. 

60 C.J. p 960 note 5. 
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pared the written subscriptions without incorporat- 
ing such statement.13 Unauthorized statements by 
persons not parties to the contract cannot be the 
basis of fraud.20 

Misrepresentations as to other subscriptions, A 
fictitious subscription, made only for the purpose 
of inducing others to subscribe in good faith, ren- 
ders subscriptions thus secured void,2l although the 
fictitious subscriber himself is estopped by his 
fraudulent representation to deny the validity of 
his own promise.22 Where one has agreed to sub¬ 
scribe on condition that the subscriptions total a 
certain amount, it is fraud to include in the total a 
subscription which plaintiff has agreed need not 
be paid23 or a subscription made on terms different 
from that sought to be enforced.24 Failure to dis- 
close the fact that an apparently bona fide sub¬ 
scription is not so in fact is a fraud on subsequent 
subscribers.25 

Promissory representations. In accordance with 
the general rule, where a representation which in- 
duced the subscription is promissory in its nature, 
and not a statement of existing fact, it has been held 
that the contract cannot be avoided by the subscriber 
because of such misrepresentation.^® 

Opinions, Since a mere representation of opin- 
ion, although erroneous, does not avoid contracts 
generally, a subscription contract is not affected by 
representations which are so loose and general,^? 
or are so manifestly mere statements of opinion,28 
that the promise cannot be deemed to have relied 
on them as being statements of fact. 

§ 9. Illegal and Ultra Vires Subscriptions 

General rules relating to ultra vires contracts and 


the illegality of contracts, such as contracts contrary to 
public policy, have been applled to subscriptions. 

General rules relating to ultra vires contracts and 
the illegality of contracts, such as contracts contrary 
to public policy, have been applied to subscriptions.^9 
Thus, a subscription which has for its purpose the 
accomplishment of ends which are in contravention 
of public policy is invalid.20 A contract whereby 
certain citizens of a town agreed to pay a specified 
sum to aid in the erection of a power piant, in order 
to increase the facilities for furnishing electric light 
to the town, is not illegal on its face.^i The legality 
of subscriptions made to public officers or to public 
corporations in aid of public works has been upheld 
where the object for which the subscription was 
made was within the powers of the beneficiary,®^ 
and this is true of subscriptions to private corpora¬ 
tions but a subscription to a private Corpora¬ 
tion for a purpose which is beyond the legal power 
of the Corporation is invalid.24 Where the funds 
have been expended on the project for which the 
money was subscribed, and all other subscribers 
have paid, defendant cannot raise the question of 
ultra vires.25 Whether bonds issued by a city on 
the faith of subscriptions are issued ultra vires is 
a question not available to a subscriber.^® 

§ 10. Construction 

Although subscription contracts for public or quasl- 
public purposes are construed, where possible, to sup- 
port a recovery, and doubtfui questions are to be re- 
solved agalnst the subscriber, the ruies of construction 
of contracts generaiiy apply to the construction of sub¬ 
scription contracts. 

Although, as a matter of public policy, subscrip¬ 
tion contracts for public or quasi-public purposes are 
construed, if reasonably possible, to support a re- 


19. Tex.—Stith v. GraJiam, Clv.App., 
146 S.W. 661. 

20. Ky.—^Breckinrldge County v. 

Beard, 27 S.W.2d 427. 233 Ky. 823. 

60 C.J. p 960 note 7. 

21. Vt.—MIddlebury College v. 
Loomis, 1 Vt. 189. 

22. Pa»—^Estate of Plerson, 6 Pa. 
Dist 23, 18 Pa.Co. 651. 

Vt.—Blodgett V. Morrill, 20 Vt. 509. 

23. N.H.—^New London Literary, etc., 
Inst V. Prescott, 40 N.H. 330. 

24. N.T.—New York Exch. Co. v. 
De Wolf, 31 N.T. 273. 

25. Ky.—Sigler v. R. W. Wlnstead 
& Co., 126 S.W. 272. 


26. Ala.—Corpus Juris quoted in 
Pass V. First Nat. Bank, 149 So. 
718, 25 Ala.App. 519. 

60 C.J. p 961 note 14. 

27. Mass.—Gorman v. Carroll, 7 
Allen 199. 

28. lowa.—Davis v. Campbell, 61 N. 
W. 1053, 93 lowa 524. 

Ky.—Chambers v. Kentucky Baptist 
Education Soc., 1 B.Mon. 2il5. 

29. 111.—Hali V. Vlrgrinla, 91 111. 535. 
Mass.—^Amherst Academy v. Cowles, 

6 Pick. 427, 17 Am.D. 887. 

Mich.—^Better Business Bureau of 
Detroit v. First Nat. Bank-Detroit, 
296 N.W. 665, 296 Mich. 613—North 
Star Tp. V. Cowdry, 179 N.W. 259, 
212 Mich. 7—Sutton v. Rann, 112 
1 N.W. 721, 149 Mich. 35. 


30. Ky.—^Berryman v. Cincinnati 
Southern R. Co., 14 Bush 755. 

Mo.—Workman v. Campbell, 46 Mo, 
305. 

31. Mich.—Sutton v. Rann, 112 N.W. 
72il, 149 Mich. 86. 

32. Kan.—^Board of County Com'rs 
of Neosho County v. Burdick, 244 
P. 866, 120 Kan. 698. 

60 C.J. p 961 note 23. 

33. Mass.—Amherst Academy v. 
Cowls, 6 Pick. 427, 17 Am.D. 387. 

34. Mich.—^Underwood v. Waldron, 
12 Mich. 73. 

35. Mich.—^North Star Tp. v. Cow¬ 
dry, 179 N.W. 259, 212 Mich. 7. 

i 36. HI.—Hali V. Virgrinia, 91 HI. 635. 
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covery,37 and doubtful questions are to be resolved 
against the subscriber,38 the rules of construction 
of contracts generally apply to the construction of 
subscription contracts,39 such as the rule that the 
contract will be construed, if possible, to carry out 
the intent of the parties,^® the rule that the contract 
will be construed as a whole,^! and when ciear and 
explicit it will be enforced according to its terms,^^ 
and the rules of construction as to written and 
printed portions of a contract.^3 

A subscription contract will be construed with 
respect to the intent of the parties at the time, and 
the court will consider the subject matter of the 
agreement, the inducement which influenced the 
subscription, the circumstances under which it was 


made, and the phraseology thereof,^^ and, in deter- 
mining the meaning of particular words used in 
the subscription contract, the subject matter con- 
cerning which they were uscd and the circumstances 
calling for their application to the subject are to 
be considered.**® 

Joint or several liability of subscribor, Where two 
or more persons sign a subscription paper, each 
promising to pay a stated sum, the liability of the 
subscribers is several and not joint,^® but, if two 
or more persons sign a subscription paper without 
placing opposite their respective names the amounts 
of their subscriptions, the liability of the subscribers 
is joint and severab^*^ and there are cases where the 
subscribers are found in fact to be joint principals 


37. Colo.—^Colorado Woman's Col- 
leg^e V. Bradford-Robinson Print- 
ingr Co.. 157 P.2d 612, 114 Colo. 237. 
Tex.—^RoufC V. Washington & Lee 
Unlversity, Civ.App., 48 S.W.2d 483, 
error refused. 

60 C.J. p 962 note 36. 

AmoTULt and elements of reoovexy 

(1) Where a subscription was con- 
ditioned on plainti£C’s paying to a 
third person on his obligation an 
amount eq.ual to the amount sub- 
scribed, plaintitf may recover from 
the subscriber only the amount ac- 
tually paid on the obligation, with 
interest thercon, where the obliga¬ 
tion w€La settled for a sum smaller 
than the amount subscribed.—^Better 
Business Bureau of Detroit v. First 
Nat. Bank-Detroit, 296 N.W. 666, 296 
Mich. 513. 

(2) Where plaintiff recovered on 
subscription agreement, defendant 
was llable for Interest and attorneys’ 
fees, as provided in agreement, al- 
though he alleged Inconsistencies be- 
tween subscription agreement and 
another instrument, where he failed 
to Show any damage because of al¬ 
leged inconsistency.—^Dorner v. Heff- 
ner, 58 P.2d 1308, 16 Cal.App.2d 97. 

Xlberal constmotloiL 

Subscription agreements for benefit 
of charities are given a liberal con¬ 
struction and are recognized as fa- 
vorites of the law.—^In re Brown's Es- 
tate, 155 F.2d 445, a59 Kan. 408. 

38. Colo.—Colorado Woman’s College 
V. Bradford-Robinson Printing Co., 
157 P.2d 612, 114 Colo. 237. 

Tex.—^Rouff V. Washington & Lee 
University, Civ.App., 48 S.W.2d 
483, error refused. 

Vt.—^Eastem States Agricultural and 
Industrial League v. Vail’s Estate, 
124 A. 568, 97 Vt. 495, 38 A.L.R. 
845. 


39. Ky.—^Ex parte Walker's Ex*r, 
68 S.W.2d 745, 253 Ky. 111. 

60 C.J. p 961 note 32. 

40. Wash.—^De Pauw University v. 
Ankeny, 166 P. 1148, 97 Wash. 451. 

41. Ky.—^Ex parte Walker’s Ex’r, 
68 S.W.2d 745, 253 Ky. 111. 

60 C.J. p 962 note 38. 

Snbsoription. in aid of rallroad 

A subscriber to a list for a fund 
in aid of railway construction will 
not be permitted to deny a contract 
authorizing trustees to contract with 
the railway company, where the sub¬ 
scription list recites that such con¬ 
tract was attached.—Quanah, A. & P. 
Ry. Co. V. Dickey, Tex.Civ.App., 179 
S.W. 69. 

42. Ky.—Sparks v, Moore, 279 S.W. 
1107, 212 Ky. 720. 

43. U.S.—Brown v. U. S., CtCl., 37 
F.Supp. 444. 

Cal.—University of Southern Califor- 
nla V. Bryson, 283 P. 949, 103 Cal. 
App. 39. 

44. Ind.—Richards v. Wilson, 112 N. 
E. 780, 790, 185 Ind. 333. 

60 C.J. p 961 note 83. 

Intent controlUng over written terms 
A llmitation in a pledge card that 
it should not be considered binding 
on the subscriber’s estate will not be 
given elfect after the subscriber’s 
death where it is ciear from all 
the facts and circumstances that he 
did not intend that his pledge should 
be so limited.—^Rector, Church War- 
dens and Vestrymen of St. Mark’s 
Church in Village of Westhampton 
Beach v. Bankers Trust Co., 96 N.Y.S. 
2d 554, 197 Misc. 32. 

45. Ark.—^Rogers v. Galloway Fe- 
male College, 44 S.W. 464, 64 Ark. 
627, 39 L.R.A. 636. 

60 C.J. p 962 note 42. 
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Snccess 

Subscription to pay pro rata share 
of any deficit resulting from the 
operation of a summer opera season, 
which was to continue for a period 
of two or more weeks “according to 
the success of the enterprise," was 
properly construed to mean that con- 
tinuation of the season was not to 
depend on flnancial success, slnce 
Word “success” means attainment of 
a desired end, which may have no re- 
lation whatever to money or money 
profits.—Cincinnati Summer Opera 
Ass’n V. Williams, 16 N.E,2d 1000, 
58 Ohio App. 513. 

46. Cal.—George Herz & Co. V. Solt, 
72 P.2d 261, 23 Cal.App.2d 178. 

60 C.J. p 970 note 69. 

Subscription. In. aid of railroad 
(il) Where subscribers for purpose 
of aldlng railroad each promise defi¬ 
nite or maximum amount, liability of 
subscribers is several and not Joint 
Ind.—^Brownlee v. Lowe, 20 N.E. 801, 
117 Ind. 420. 

Tex.—^Wellington Railroad Commlttee 

V. Crawford, Com.App., 216 S.W. 
151. 

51 C.J. p 468 note 70. 

(2) However, although subscription 
agreement contains promise for defi¬ 
nite amount subsecLuent provision ol 
subscription contract in aid of rail¬ 
way construction for a bond tc 
pay damages to abuttlng owners il 
rellnauishments were not obtained 
was an indemnity contract on whicl 
the subscriber is jointly and several- 
ly liable primarily for the amount ol 
his subscription, enforceable al¬ 
though not reduced to judgment— 
Quanah, A. & P. Ry. Co. v. Dickey 
Tex.Civ.App., 179 S.W. 69. 

47. Mlnn.—Cornish v. West, 84 N 

W. 760, 82 Minn, 107. 
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acting through the payee as their agent for the 
purpose of carrying out the enterprise for which 
the subscription is niade.^8 However, it has been 
held that, where a number of subscribers sign a 
subscription paper, each promising to pay the same 
amount, and other subscribers subsequently sign the 
same subscription paper and fail to indicate the 
amounts of their subscriptions, the liability of the 
last subscribers is several and not joint.'*» 

§11. Assignment 

Under general rules as to the assignability of rights 
of one party to a contract, the contractual rights against 
the subscriber may be assignable. 

Under general rules as to the assignability of 
rights of one party to a contract, the contractual 
right against the subscriber may be assignable.^® 
The assignee has only the rights of his as signor 51 
and takes the subscription subject to ali the equities 
existing between the original parties ;62 and, where 
the first of two assignments is invalid, the second 
assignee obtains nothing from his assignor.®3 The 
assignment by the promisee of an unaccepted sub¬ 
scription conveys no rights to the assignee.®^ A 
statute creating a college and authorizing the trus- 
tees of a previously existing academy to assign to 
it ali property which the academy had received 
authorizes and validates an otherwise good assign¬ 
ment.®® 

As in the case of assignments generally, in the 
absence of anything making a written assignment 


necessary, a subscription may be assigned without 
any formal writing.®® The borrowing of money 
by the subscribers’ representatives for the comple- 
tion of the project is an equitable assignment of the 
subscription to the lender.®*^ It is no defense that 
the payee procured another to do the work which 
the payee agreed to do in retum for the subscrip¬ 
tion where it was not a personal confidence reposed 
in the payee by the subscriber.®8 

Subscription in aid of railroad. In accordance 
with the general rules, where a subscription or 
promise to contribute expressly runs to the desig- 
nated railroad company and to its successors and 
assigns, the performance of the conditions of the 
subscription by another company to which the 
original grantee has assigned its franchises and 
property, including such subscription, will enable 
the successor company to enforce the promise in its 
own name,®® unless the assignor company has failed 
or refused to accept or act on the contract;®® and, 
even in the absence of such express terms, any rail¬ 
road company performing the conditions of the 
subscription ordinarily is entitled to the benefit 
thereof,®! provided it derives its title thereto from 
the original company,®2 unless it appears that the 
identity of the company to which a subscription is 
made is a material part of the agreement.®^ How¬ 
ever, in the absence of such a provision, an inde- 
pendent company not showing title so derived can- 
not recover on such a contract unless the sub¬ 
scriber has consented to the change.®^ 


48. Me.—^Robinson r. Roblnson, 10 
Me. 240. 

Pa.—^Ridgely v. Dobson, 3 Watts & S. 
118. 

49. Mlnn.—Cornlsh v. West, 84 N. 
W. 760, 82 Mlnn. 107. 

60. N.T.—^I. & I. Holding Corp. v. 
Galnsburg, 12 N.E.2d 632, 276 N. 
T. 427, 116 A.L.R. 682. 

60 C.J. p 963 note 46. 

Assignee as proper party plalntlff 
see infra § 22. 

Fayxneut of subscription by assignee 

Payment by plaintiff to clearing- 
bouse of amount assumed by defend¬ 
ant In subscription agreement, which 
court found clearlnghouse accepted 
for assignment to plaintiff of its 
cause of action against defendant, 
was not a voluntary payment by 
plaintiff of defendant’s subscription 
which extingulshed the subscription 
and prevented clearlnghouse from as- 
signing anything to plaintiff.—^Dorner 
V. Heffner, 58 P.2d il308. 15 Cal.App. 
2d 97. 


Assumptlon of Uabilities 

Purported transfer of subscription 
without assumptlon of cross obliga- 
tion by assignee does not authorize 
assignee’s recovery against subscrib¬ 
er,—Candler v. Taarab Temple Bldg. 
Co., 172 S.E. 63, 178 Ga. 63, answers 
conformed to 172 S.E. 344, 48 Ga.App. 
163. 

51. Wash.—Mann v. 0’Neil, 69 P. 
635, 29 Wash. 115. 

52. Wls.—^Rockwell v. Daniels, 4 
Wis. 432. 

53. Wash.—^Mann v. 0’Neil, 69 P. 
635, 29 Wash. 115. 

54. N.T.—^Van Rensselaer v. Aikin, 
44 N.T. 126. 

55. Mass.—Amherst Academy v. 
Cowls, 6 Plck. 427, 17 Am.D. 387. 

56. Wis.—Oconto Chamber of Com- 
merce v. Grandall, 186 N.W. 544, 
175 Wis, 477. 

57. XJtah.—^Bank of American Pork 
V, Smith, 140 P. 122, 44 Utah 284. 
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58. Mo.—Southern Hotel Co. v. Chou- 
teau, 53 Mo. 572. 

59. Ind.—Smith v. Hollett, 34 Ind. 
519. 

6il C.J. p 469 note 96. 

60. Ind.—Smith v. Davldson, 45 Ind. 
396. 

Tex.—McFarland v. Lyon, 23 S.W. 
554, 4 Tex.Civ.App. 586. 

61. Mich.—^Van Buren Dlv. of To- 
ledo, etc., R. Co. v. Lamphear, 20 
N.W. 590, 54 Mich. 676. 

61 C.J. p 469 note 98. 

62. Mich.—^Van Buren Div. of To- 
ledo, etc., R. Co. v. Lamphear, su¬ 
pra. 

63. Kan.—Scott City Northern R. Co. 
V. Wilkinson, 137 P. 1193, 91 Kan. 
333, 335. 

Mich.—^Van Buren Div., Toledo, etc., 
R. Co. V. Lamphear, 20 N.W. 590, 
64 Mich. 675. 

64. Mich.—^Van Buren Div., etc., R. 
Co. V. Lamphear, supra. 
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§ 12. Title to Funds Subscribed 

The title to funds subscribed and pald on a sub- 
scrlption, or to property purchased with the funds, de- 
pends on the Intentlon of the subscribers. 

The title to funds subscribed and paid on a sub- 
scription, or to property purchased with the funds, 
depends on the intention of the subscribers.®^ It 
has been held that, where the subscribed funds have 
been paid to the committee which raised the sub- 
scription, the title to the funds did not thereby pass 
to the beneficiary.®® If, however, the subscription 
list to which the subscribers’ names are signed is 
headed, “Subscriptions and donations to” the bene- 
ficiary, and the money is received by its treasurer, 
title to the funds passes to the beneficiary.®'^ One 
who has no title to funds subscribed cannot re¬ 
quire their payment.®® 

Subscription in aid of railroad. The members of 
a committee of subscribers to a fund in aid of a 
railroad, authorized to hold and disburse the sub¬ 


scription fund, are not, as to their cosubscribers, 
trustees of such fund so as to require them to ac- 
count as such for its disposition or disbursement,®® 
but where they expend the fund in violation of the 
conditions on which it was subscribed they are liable 
to stockholders for the amount so expended.^O 

§13. Performance of Conditions 

a. In general 

b. Subscriptions in aid of railroads 
a. In G-eneral 

The conditions prescribed by the subscription con- 
tract must be complied with before recovery can be had 
thereon, although recovery Is allowed where there has 
been a substantial, although not a literal, performance of 
the conditions. 

The conditions prescribed by the subscription 
contract must be complied with before recovery 
can be had thereon,'^^ but, where the condition is 
performed, the contract is binding.'^^ Where a sub¬ 


es. N.H.—Downes v. Francestown 
Union Cong. Soc., 63 N.H, 151, 

66. Ark.—Larrlmer v. Murphy, 82 
S.W. 168, 72 Ark. 662. 

60 C.J. p 963 note 56. 

67. N.T.—Church of Redeemer v. 
Crawford. 43 N.Y. 476. 

68. N.T.—Irish Free State v. Guar- 
anty Safe Deposit Co., 222 N.T.S. 
182, 129 Mlsc. 551. 

60 C.J. p 963 note 58. 

69. Tex.—^Faires v. Cockerill, Civ. 
App., 29 S.W. 669, reversed on other 
grounds 31 S.W. 190, 88 Tex. 428. 

70. N.T.—Gould V. Seney, 9 N.T.S. 
818, 66 Hun 649. 

71. Mo,—Corpus Juris clted In 
Fredericktown Chamber of Com- 
merce v. Chaney, App., 250 S.W.2d 
820, 825. 

Neb.—Continental Co. of Lincoln v. 

Eilers, 278 N.W. 497, 134 Neb. 278. 
60 C.J. p 963 note 69. 

Time of enfoxcement test 

Whether condition precedent con- 
tained in subscription contract has 
been complied with is tested by sit- 
uation existing at time subscription 
is sought to be enforced, and not by 
that existing at time of signlng of 
instrument, in absence of specific lim- 
itation to the contrary in subscrip¬ 
tion agreement.—Continental Co. of 
Lincoln v. Eilers, supra. 

Fledge or donatlon payable after 
death 

(1) Fledge or donatlon payahle aft¬ 


er donor*s death as a matter of nec- 
essary public policy and of implled 
intentlon and understanding between 
parties was held subject to implied 
condition that It would not be paid 
until debts of donor's estate were 
satisfled, although debts were incur- 
red after pledge or donatlon.—In re 
Luce’s Estate, 291 N.W. 662, 137 Neb. 
846. 

(2) Payment of claims against in- 
solvenfs estate see Executors and 
Administrators § 686. 

Conditions held complied with 

(1) Under contract whereby de- 
ceased pledged twenty-flve thousand 
dollars to church in consideration of 
trustees’ agreeing to erect new build- 
ing for not less than two hundred 
thousand dollars, and in considera¬ 
tion of subscriptions of members, 
pledge was held binding obllgatlon 
payable when contract for new 
church was signed, although less 
than two hundred thousand dollars 
was subscribed.—^Ex parte WalkeT’s 
Ex’r, 68 S.W.2d 746, 253 Ky. 111. 

(2) Where subscribers to industrial 
credit fund agreement agreed to pay 
to trustee assessments based on par- 
ticipatlon certlficates issued pursu- 
ant to loans which were to be approv- 
ed by seven of board of industria! 
fund dlrectoTs, vote of president of 
lending bank which was subscriber 
and which became insolvent wa.s held 
properly counted as one of seven 
votes required for approval of loan, 
so as to bind other subscribers on 
their partlcipatlon certifilcates, where 
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under agreement seven impartial 
votes were not required.—Faulkner v. 
Lowell Trust Co., 189 N.E. 215, 286 
Mass. 376. 

(3) Other conditions see 60 iC.J. p 
963 note 59 [b]. 

Cohdltlous held not performed 

(1) Where a charitable Instltution 
solicited subscriptions for the erec- 
tion of a memorial building, which 
was described in literature distribut- 
ed as a new three-story brick struc¬ 
ture, and subscriber contracted to 
pay the school a flxed amount when 
“construction of the building is be- 
gun,” the instltution did not perform 
the contract by repairlng an old 
wooden structure and namlng it the 
memorial building.—^In re Carson’s 
Estate, 37 A.2d 488, 349 Fa. 529. 

(2) Other conditions see 60 C.J. p 
963 note 59 [c]. 

72. Ky.—^Ex parte Walker's BxT, 

68 S.W.2d 746, 263 Ky. 111. 

Mo.—Corpus Joris clted in Frederlck- 

town Chamber of Commerce v. 

Chaney, App., 260 S.W.2d 820, 825. 
60 C.J. p 964 note 60. 

Endowers could not complain that 
hospital was not conducted exclusive- 
ly as homeopathic where rooms en- 
dowed were restricted to giving 
homeopathic treatment.—^Hoffstot v. 
Fifth Ave. Hospital of City of New 
Tork, 249 N.T.S. 399, 140 Misc. 206, 
afflrmed 267 N.T.S. 1034, 236 App.Div. 
667, afflrmed 188 N.K. 28, 262 N.T. 
479. 
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scription is made to a project on condition that the 
building be located at a certain place, with a stipula- 
tion as to the value of the building, the location, 
and not the value, is the condition on compliance 
with which the subscription becomes binding.'^3 A 
condition that a building be erected does not require 
that it be completed.'^^ Where the original agree- 
ment was made on certain conditions, and afterward 
a substitute agreement without conditions was made, 
the conditions of the original subscription do not 
pass to the substitute subscription.75 The possible 
or probable failure of performance of a condition 
subsequent is no bar to the recovery of the sum sub- 
scribed.'^® 

Suhstantial performance. Recovery is allowed 
where there has been a suhstantial, although not 
literal, performance of the conditions but the 
doctrine of suhstantial performance has no applica- 
tion where the charitahle institution deliherately de- 
parts from the contract and attempts to substitute 
another type of performance.^S 

Performance of collateral agreements. The per¬ 
formance of a collateral and contemporaneous prom- 
ise is not a condition precedent to recovery on the 
subscriptioni® 

Payment from specified fund. General rules as 


to contracts limiting payment of an obligation to a 
particular fund have been applied to conditional 
subscriptions payable out of a particular fundi® 
Thus, in such an instance, the existence or suffi- 
ciency of the particular fund is a condition precedent 
to the liability,®^ subject, of course, to the qualifica- 
tion that a dereliction in duty of the subscriber 
with respect thereto cannot be permitted to defeat 
its creation or sufficiencyi® 

b. Subscriptions in Aid of Bailroads 

In order to be entitied to the benefit of a subscrip¬ 
tion in aid of a railroad, the railroad must comply, at 
least substantiaily, with the conditions attached to the 
subscription, including conditions as to construction and 
operation, or location of the road, termini, and statlons. 

A railroad company becomes entitied to the mon- 
ey or other aid subscribed after acceptance of the 
contract when, acting in good faith,®® it has per- 
formed or at least substantiaily performed all the 
conditions precedent prescribed therein,®^ unless 
the performance of such conditions has been 
waived.®® On the fulfillment by the railroad com¬ 
pany of all conditions attached to such a subscrip¬ 
tion, the liability of the subscriber or promisor be¬ 
comes complete,®® and he cannot thereafter with- 
draw his subscription or repudiate his promise;®^ 
and, where a railroad company, in reliance on a sub- 


73. Kan.—Judson University v. Kin- 
kaid, 3il P. 1074, 60 Kan. 369. 

74. 111.—Johnston v. Ewing Female 
University, 35 111. 618. 

75. Ky.—^Wilgus V. Trustees of Cin¬ 
cinnati Southern R. Co., 10 Ky.Op. 
566. 

76. Wis.—^La Fayette County Monu- 
ment Corp. v. Magoon, 42 N.W. 17, 
73 Wis. 627, 8 L.R.A. 761. 

60 C.J. p 964 note 64. 

77. Ky.—^Bickett v. Meade County, 
262 S.W. 1017, 200 Ky. 157. 

Mo.—Corpus Juris clted la Frederick- 
town Chamber of Commerce v. 
Chaney, App., 260 S.W.2d 820, 826. 
Neb.—Corpus Juris clted lu Continen¬ 
tal Co. of Lincoln v. Eilers, 278 
N.W. 497, 498, 134 Neb. 278. 

60 C.J. p 964 note 65. 

What ooustitutes substautlal per- 
formauce 

A subscription payable when the 
building is inclosed is payable when 
the maln portion thereof is inclosed, 
although two towers connected there- 
with are not Inclosed.—Snell v. Clin- 
ton M. B. Church, 68 111. 290. 

78. Pa.—^In re Carson's Estate, 37 
A.2d 488, 349 Pa. 529. 


Cy pres dootrlue luappUcable 
Decedent’s subscription to charita- 
ble institution providing for payment 
of flxed amount when construction of 
certain building was commenced was 
at most “executory contract" and not 
“executed gift” to trustees for charl- 
ty, to which doctrine of cy pres could 
be applied.—^In re Carson's Estate, 
supra. 

79. 111.—^Merchants’ Bldg. Imp. Co. 
V. Chicago Bxch. Bldg. Co., 71 N.E. 
22. 210 111. 26, 102 Am.S.R. 145— 
Howell V. Methodist Episcopal 
Church, 61 IlLApp. 121. 

80. Ky.—Lake Bluff Orphanage v. 
Magiirs Ex’rs, 204 S.W.2d 224, 306 
Ky. 391. 

FaymeiLt ftoxn estate 
Where estate note given as a 
charitable subscription provided that 
note should be payable out of what 
was left of maker’s estate after sat- 
isfaction of certain undisclosed spe- 
cidc bequests when life estates given 
his niece and husband had terminat- 
ed, on speclfic bequests of maker’s 
last will more than consuming his 
estate, the charity had no enforcea- 
ble claim on its estate note, especial- 


ly where specific bequests were not 
disproportionate to total estate which 
maker believed he would leave.— 
Lake Bluff Orphanage v. Magiirs 
Ex’rs, supra. 

81. Ky.—^Lake BlufiC Orphanage v. 
Magiirs Ex’rs, supra. 

82. Ky.—^Lake BlufC Orphanage v. 
Magiirs Ex’rs, supra. 

83. Tex.—^Miller v. Gulf, etc., R. Co., 
66 Tex. 669. 

84. Mo.—St. Louis, etc., R. Co. v. 
Houck, 97 S.W. 968, 120 Mo.App. 
634. 

Okl.—^Hanna v. Mosher, 98 P. 368, 22 
Okl. 501. 

Wash.—^Hunt v. Upton, 87 P. 66, 44 
Wash. 124. 

51 C.J. p 469 note 84. 

85. Ind.—iCrane v. Indlana, etc., R. 
Co., 59 Ind. 166. 

61 C.J. p 469 note 85. 

86. Mlch.—Stevens v. Corbitt, 33 
Mich. 458. 

87. Tex.—Stevens v. Corbitt, supra 
—Buchel v. Lott, Civ.App.» 16 S. 
W. 413. 
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scription, has fulfilled the conditions thereof, the 
subscribers cannot be heard to say that the company 
had no power to accept or to become a party to the 
subscription agreement.88 if, however, the com¬ 
pany fails to comply with such conditions, or other- 
wise breaks the subscription contract, it cannot hold 
the subscribers liable thereon,®® even though they 
have derived some benefit from the road as con- 
structed or the work done;®® and in case of such 
failure or breach a subscriber may withdraw his 
promise,®^ and may either treat the contract as 
terminated and sue for damages for its breach, 
or treat it as rescinded and recover back money 
or property which he has advanced, as discussed 
infra § 21. 

Where the contract of each subscriber is separate 
and distinet from the contracts of other subscribers, 
even though on the same paper,^3 a condition an- 
nexed to one subscriberes signature is in no way 
affected by the fact that other subscribers annex 
different conditions to their signatures.^^ 

Construction, maintenance, and equipment of raiU 
road, A subscription in aid of a railroad may valid- 
ly be made conditional on the completion and opera- 
tion of the road.^5 Furthermore, it has been held 
that a subscription or promise to contribute in aid 
of a proposed railroad ordinarily is deemed to be 
subject to the implied condition that the road shall 
be constructed and operated,^® unless the contrary 
appears from the terms of the subscription.^^ 

In order to be entitled to the benefit of such sub¬ 
scription a company must comply substantially with 
all the conditions thereof relative to the construc- 


tion, maintenance, and equipment of the road.^s ^ 
condition that the road shall be ''completed” does not 
require that the road shall be in complete running 
order and completely equipped for receiving, car- 
rying, and discharging passengers and freight, but 
it is sufficient if the road be so far completed as to 
allow trains to be operated thereon;^^ and a condi¬ 
tion that the road shall be completed and put in 
operation is complied with when it is so far com¬ 
pleted that it is used and operated for the trans- 
portation of persons and property,^ even though the 
company does not own the rolling stock used in 
such operation.2 However, a condition requiring 
the construction of a railroad is not complied with 
by operating over the line of another railroad com¬ 
pany under a lease^ or running agreement^ 

A condition that the road shall be equipped means 
that it shall have thereon the necessary engines, 
cars, and other appliances for its ordinary use;5 
and a condition that it shall be running requires 
more than the passage of one train over the road, 
where it is in an unfinished state.® 

Location of road, termini, and stations, A sub¬ 
scription or promise may validly be made conditional 
on the construction of a railroad to a specified place 
or along a specified route,^ or the location of a sta- 
tion at a specified point.® The railroad company is 
entitled to the benefit of such a subscription only 
on complying at least substantially with all of the 
conditions thereof relative to the location of the 
railroad® and its termini^® and stations and, 
where a railroad company in consideration of gifts 
or contributions has engaged to lay out its road in 
a specified place, it will not be allowed to change the 


88. Ind.—Chicago, etc., R. Co. v. 
Derkes, 3 N.E. 239, 103 Ind. 620— 
Doherty v. Arkansas, etc., R. Co., 82 

S.W. 899, 5 Ind.T. 637. 

89. Tex.—^Wellington Railroad Com- 
mittee v. Crawford, Com.App., 216 
S.W. 161. 

60 C.J. p 469 note 89. 

90. Ind.—Carllsle v. Terre Haute, 
etc.. R. Co., 6 Ind. 316. 

91. Mlch.—^Mlchigan Midland, etc., 
R. Co. V. Bacon, 33 Mich. 466. 

92. IT.S.—^Reusens v. Mexlcan Nat. 
Constr. Co., C.C.N.Y., 22 F. 522, 
23 Blatchf. 19, motion denied 6 S. 
Ct. 945, lil8 U.S. 49. 30 L.Ed. 77. 

61 O.J. p 469 note 92. 

93. N.M.—^Mlller v. Preston, 17 P. 
665, 4 N.M. 314. 

94. N.M.—^Miller v. Preston, supra. | 


95. Okl.—Ward v. Missourl, etc., R. 
Co., 157 P. 776, 69 Okl. 31. 

96. Mich.—Stevens v. Corbitt, 33 
Mlch. 458. 

97. Ky.—Berryman v. Cincinnati 
Southern R. Co., 14 Bush 765. 

98. lowa,—^Burlington, etc., R. Co. v. 
Whltney, 43 lowa 113. 

61 C.J. p 470 note 5. 

99. 111.—Ogden v. Kirby, 79 111. 655. 
51 C.J. p 470 note 12. 

1. lowa.—Courtright v. Deeds, 37 
lowa 603. 

Mich.—Tower v. Detroit, etc., R. Co., 
34 Mich. 328. 

2. lowa.—Courtright v. Deeds, 37 
lowa 503. 

3. Mich.—^Brown v. Dibble, 32 N.W. 
656, 65 Mlch. 520. 


4. lowa.—^Lawrence v. Smlth, 11 N. 
W. 674, 67 lowa 70il. 

5. 111.—^Parls, etc., R. Co. v. Hender- 
son, 89 111. 86. 

6. 111.—^Paris, etc., R. Co. v. Hender- 
son, supra. 

7. Mo.—^Missouri Pac. R. Co. v. Ty- 
gard, 84 Mo. 263, 54 Am.R. 97. 

61 C.J. p 468 note 66. 

8. Mo.—^Missouri Pac. R. Co. v. Ty- 
gard, supra. 

51 C.J. p 468 note 68. 

9. Mo.—Hayti Dev. Co. v. Barnes, 
216 S.W. 733. 

51 C.J. p 470 note 21. 

10. IlL—Ogden V. Klrby, 79 111. 666. 

51 C.J. p 470 note 22. 

11. Mo.—^Hayti Dev. Co. v. Barnes;. 
216 S.W. 733. 

61 C.J. p 470 note 23. 
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line of its road or do by indirection what is equiva- 
lent thereto without compensation to the contribu- 

tors.i2 

A condition that a station shall be established re¬ 
quires a station building with the usual and neces- 
sary facilities and equipment for the convenience of 
passengers and the reception of freight,^^ and is not 
complied with by erecting a building without such 
facilities and without a ticket office, and at which 
trains do not stop except on signal.^^ Where the 
condition is that a station shall be built within a 
specified distance of a designated point, such dis- 
tance, unless otherwise provided by the terms of the 
subscription, is to be measured in a straight line^^ 
rather than along the traveled route.^® Under a 
subscription contract expressly permitting the loca- 
tion of a station to be selected by the company, a 
subscriber cannot refuse payment on the ground 
that at the time he signed the contract it was the 
intention to establish the station at a place more 
advantageous to him.^^ 

§ 14 . -Time of Performance 

Where time of performance is of the essence of the 
subscription contract, a noncompliance with this re- 
qulrement Is a defense to the subscriber. Qenerally, 
time of performance is of the essence of a subscription 
In aid of a rallroad. 

According to the weight of authority the time of 
performance, when prescribed by the subscription 
contract, is of the essence of the contract, and a 
noncompliance with this requirement is a defense 
to the subscriber, although performance was com- 


pleted shortly after the time stipulated.^^ How- 
ever, where time is not of the essence of the con¬ 
tract, a failure to complete the project within a 
specified time does not release the subscriber from 
liability.20 If no time for performance is pre¬ 
scribed, then performance must be within a rea- 
sonable time,2i but in such a case time is not of 
the essence and a mere lapse of time will not avoid 
the subscription or forfeit rights under it,^^ and a 
subscriber wishing to rescind for delay must give 
notice of his intention to do so and allow a reason- 
able time.23 

A stipulation extending the time for performance 
does not waive a requirement that the project be 
completed before the subscriber becomes liable.24 
Delay caused by failure of the subscribers to pay 
their subscriptions is no defense.^S Furthermore, 
where the subscription agreement is unconditional, 
it has been held that the completion of the project 
within a reasonable time is not essential to a re- 
covery.26 A subscriberes requests, over a period of 
years, for extensions of time within which to pay 
his subscription have been held to waive any delay 

in performance.27 

Subscription in aid of railroad. A subscription or 
promise to contribute to a railroad company may be 
conditioned on the construction of a railroad to a 
specified place or along a specified route within 
a specified time,^^ and, in such a case according to 
the weight of authority, the time of performance 
is of the essence of the contract, and a noncompli¬ 
ance with this requirement is a defense to the 


12. Ohio.—Chapman v. Mad River, 
etc., R. Co., 6 Ohio St. 119. 

13. Mich.—^Port Huron, etc., R. Co. v. 
Richards, 61 N.W. 680, 90 Mich. 
677. 

14h Mich.—^Port Huron, etc., R. Co. v. 
Richards, supra. 

15. lowa.—Courtwrlght v. Strickler, 
37 lowa 382. 

Mo.—^Missouri Pac. R. Co. v. Ty- 
gard, 84 Mo. 263, 54 Am.R. 97. 

16. Mo.—^Mlssouri Pac. R. Co. v, Ty- 
gard, supra. 

17. Tex.—^Paires v. Cockerlll, Clv. 
App., 29 S.W. 669, reversed on oth- 
er grounds 31 S.W. 190, 88 Tex. 
428. 

18. Conn.—St. Paul’s Episcopal 
Church V. Pields, 72 A. 146, 81 
Conn. 670. 

60 C.J. p 966 note 67. 


19. Kan.—Memphis, etc., R. Co. v. 
Thompson, 24 Kan. 170. 

20. XJtah.—^Bank of American Fork 

V. Smith, 140 P, 122, 44 Utah 284. 
60 C.J. p 965 note 69. 

21. Colo.—Colorado Woman*s Col- 
lege V. Bradford-Robinson Printing 
Co., 157 P.2d 612, 114 Colo. 237. 

Mo.—Scottish Rite Temple Ass’n of 
Kansas City v. Lucksinger, 101 S. 

W. 2d 611, 231 Mo.App. 486. 

60 C.J. p 965 note 70. 

Time held reasonable 

Six years.—Colorado Woman’s Col- 
lege V. Bradford-Robinson Printing 
Co., 157 P.2d 612, 114 Colo. 237. 

Time held not reasonable 

Thirteen years.—^In re Carson’s Es- 
tate, 37 A.2d 488, 349 Pa. 529. 

22. Colo.—Colorado Woman’s Col- 
legb v. Bradford-Robinson Print¬ 
ing Co., 167 P.2d 612, 114 Colo. 237. 


23. Colo.—Colorado Woman's Col- 
lege V. Bradford-Robinson Print¬ 
ing Co., supra. 

24. Minn.—Bohn Mfg. Co. v. Lewia, 
47 N.W. 652, 45 Minn. 164. 

25. Tex.—^Herron-Robbins v. Allen, 
Civ.App., 169 S.W, 1046. 

60 C.J. p 965 note 72. 

26. Tex.—^Rouff V. Washington & 
Lee University, Civ.App., 48 S.W.2d 
483, error refused. 

Death of subscriber 

Unlversity*s failure to complete 
founding of engineering school be¬ 
fore subscriber*s death was immate- 
rial, where written subscription was 
unconditional.—^RoufC v. Washington 
& Lee University, supra. 

27. Tex.—^RoulE v. Washington dr 
Lee University, supra. 

28. Mo.—Missouri Pac. R. Co. v. 
Tygard, 84 Mo. 263, 54 Am.R. 87. 
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subscription.29 Thus, the railroad company, in 
order to be entitled to the benefit of a subscription, 
must comply with the condition that within a speci- 
fied time, or on or before a specified date, the road 
shall be made ready for the operation of trains,30 
be built and equipped,3l or be completed and in op¬ 
eration,^2 or that it shall be constructed to a certain 
place or between certain places,33 or a train of cars 
be run between specified points.^^ 

§ 15. - Change of Plan or Purpose 

' Any materlal change In the plan or purpose for which 
the subscription was made cannot be effected wlthout 
the consent of the subscrlber, and, if such a change is 
made without his consent, he Is thereby released in the 
absence of a walver or an estoppei to deny his consent 
to the change. 

Any material change in the plan or purpose for 
which the subscription was made cannot be effected 
without the consent of the subscriber,35 and, if such 
a change is made without his consent, he is thereby 
released unless there has been a waiver^fi or unless 
he has estopped himself to deny his consent to the 
change.87 However, a change in matters which 
were in no way an inducement to defendant’s sub¬ 
scriptiones or a change of pians to carry out the 
purpose for which the money was subscribede® does 
not afifect the liability of the subscriber. 

§ 16. - Abandonment of Undertaking 

There can be no recovery against the subscrlber if 
the enterprise is abandoned before the accomplishment 
of the purpose contemplated by the subscription paper. 
Qenerally, money may not be diverted from the purpose 
for which it was subscribed. 


If the enterprise is abandoned before the accom¬ 
plishment of Ihe purpose contemplated by the sub¬ 
scription paper, no recovery can be had against the 
subscriber,40 since the law implies a condition that 
the enterprise shall not be abandoned,^! and that the 
enterprise must exist when payment is demanded.42 
Thus, an abandonment of the enterprise after the 
payee or beneficiary has sued and obtained a judg- 
ment against the subscriber, but before enforcement 
of the judgment, entitled the subscriber to relief.43 

A total abandonment or frustration of the project 
is necessary to relieve the subscriber from liability, 
and, where the project is partially completed, a 
cessation of work, because of the shortage of funds 
due to the failure of pledgors to pay the full amount 
of their pledges, is not a total abandonment reliev- 
ing the subscriber from liability,^^ and, if the pur¬ 
pose which is fairly to be deemed the object of the 
subscription is substantially accomplished, a subse- 
quent cessation of the enterprise ordinarily will not 
relieve the subscriber from liability,^6 and a tempo- 
rary suspension of the project during a period of 
financial difficulties is not an abandonment^^ 

Where the subscriptions are insufficient to carry 
out the purpose, a proposed consolidation of as- 
sociations for the accomplishment of such purpose 
is authorized as being in conformity with the 
primary object of the subscribers,^® and, even if in- 
activity for a long period of time worked a for- 
feiture, the original association or its successor 
alone had the right to object to such a plan as the 
funds collected became the property of the associa- 
tion.^^ 


29. Okl.—^Federal Trust Co. v, Coyle, 
1126 P. 800, 34 Okl. 635—Cooper v. 
Ft. Smith & W. R. Co., 99 P. 785, 
23 Okl, 139. 

€0 C.J. p 965 note 67. 

30. Pia.—^Persinger v. Bevill, 12 So. 
366. 31 Fla. 364. 

31. 111.—^Paris, etc., R. Co. v. Hen- 
derson. 89 111. 86. 

32. 111.—Ogden v. Kirby, 79 111. 565. 
lowa.—'Courtriglit v. Deeds, 37 lowa 

503. 

51 C.J, p 470 note 8. 

83. Ind.—Low V. Studabaker, 10 N. 

E. 301, 110 Ind. 57. 

51 C.J. p 470 note 9. 

34. Ind.—Moore v. Campbell, 12 N. 

E. 495, 111 Ind. 328. 

61 C.J. p 470 note 10. 

85. Neb.—Cotner College v. Heater’s 
Estate, 51 N.W.2d 612, 156 Neb. 279. 
60 C.J. P 965 note 73. 


3©. Neb.—Cotner College v, Hester’s 
Estate, supra. 

60 C.J. p 965 note 74. 

37. Neb.—Cotner College v. Hester’s 
Estate, supra. 

60 C.J. p 966 note 76. 

38. Ky.—^Baskett v, Ohio Valley 
Banking & Trust Co., 126 S.W. 1066. 

39. La.—Baptist Hospltal v, Cappel, 
129 So. 425, 14 La.App. 626. 

60 C.J. p 966 note 77. 

40. Neb,—Cotner College v. Hester*s 
Estate, 61 N.W.2d 612, 155 Neb. 
279. 

N.C.—^Rutherford College v. Payne, 
184 S.B. 827, 209 N.C. 792. 

60 C.J. p 966 note 78. 

41. Neb.—Cotner College v. Hester*s 
Estate, 51 N.W.2d 612, 155 Neb. 279. 

42. Neb.—Cotner College v. Hester*s 
Estate, supra. 


N.T.—Commercial Travelers* Home 
Assoc. V. McNamara, 88 N.T.S. 443, 
96 App.Div. 1. 

43. N.M.—Turknett v. Western Col¬ 
lege of New Mexico Conference of 
Methodist Episcopal Church, South, 
145 P. 138, 19 N.M. 672. 

44. N.Y.—In re Metz’ Estate, 30 N.Y. 
S.2d 602, 262 App.Div. 608. 

45. N.Y.—In re Metz’ Estate, supra. 

46. Mich.—^Ayres v. Dutton, 49 N.W. 
897, 87 Mich. 628, 118 UR.A. 698. 

60 C.J. p 966 note 79. 

47. Wash.—^Michels v. Rustemeyer, 
66 P. 380, 20 Wash. 697. 

60 C.J. p 966 note 80. 

48. Ky.—^Becker v. Evangellcal Hos¬ 
pltal Ass’n of Louisville, 221 S.W. 
2d 76, 310 Ky. 616. 

49. Ky,—^Becker v. Evangellcal Hos- 
1 pital As3’n of Louisville, supra. 
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Where the subscriptions have been given for a 
building to be built at a certam place, which has 
been erected, the subscribers may enjoin the bene- 
ficiary from removing the building to another 
place.60 

Diversion or misappUcation of funds. It has been 
stated that there is an implied condition that money 
shall not be diverted from the purpose for which 
it was subscribed,®^ and it has been held that, where 
money is solicited, donated, and received as a fund 
for a particular purpose, the donee of the fund is 
without authority to apply the fund to any other 
purpose,®^ although it has been held that, where 
money has been subscribed for a specified purpose 
and the subscriberes liability has become fixed, a 
subsequent misapplication of the funds will not re- 
lease him.53 Where money is contributed for the 
construction of a building for specified purposes, 
there is no diversion of funds where, although the 
building is not completed, the basement thereof is 
used for the purposes specified.54 

§ 17. - Subscription Conditioned on Oth¬ 

er Subscriptions 

Where a subscription Is conditioned on other sub¬ 


scriptions, a compllance with the conditions binds the 
subseri ber. 

A subscription conditioned on other subscriptions 
to a certain amount requires that they shall be valid 
subscriptions,^ 5 and to the amount designated,56 on 
the same terms as that sued on,®*^ although the 
others need not be exact counterparts;58 and, where 
the conditions are complied with, the subscriber is 
bound.s® A condition that other subscriptions to a 
certain amount must be subscribed and well secured 
is satisfied by subscriptions to that amount by 
responsible persons.®® The condition “well se¬ 
cured” does not require a surety.®^ It is essential 
that there should be no conditions as to the liability 
of any of the subscribers not applicable to ali,6^' 
except where there is consent to a variation of con¬ 
ditions as to some of the subscribers.®^ Where the 
subscription proper does not show that it is condi¬ 
tioned on the obtaining of other equal subscriptions, 
such a condition cannot be relied on to avoid pay- 
ment.®^ 

§18. Payment 

Where the subscriberes liability has become fixed, 
payment must be made in accordance with the terms of 
the contract. 


50. Pa.—Cusliman v. Church of Good 
Shepherd, 29 A. 872, 162 Pa. 280. 

51. Neb.—Cotner College v. Hester’s 
Estate, 51 N.W.2d 612, 155 Neb. 279. 

52. Ind.—Indianapolis Bible Insti¬ 
tute V. Kiddey, 187 N.B. 846, 98 
Ind.App. 567. 

Use for different purpose as failure 
of consideration see supra § 6. 

Subsorlption for double purpose 
Where subscription was condition¬ 
ed on necessary funds being raised to 
pay college’s Indebtedness and addi- 
tional pledges were made for double 
purpose of paying debts and building 
a dormitory, the fact that sufficient 
funds were raised to pay all indebt¬ 
edness, had the funds been so ap- 
plied rather than using portion there¬ 
of for building dormitory, and that 
all Indebtedness was not paid until 
some time later, did not relieve sub¬ 
scriber of its obligation, since cred- 
itors gained, rather than lost, through 
increased subscriptions from inclu- 
sion of additional purpose, and car- 
rying out that purpose was not a di¬ 
version of funds.—Colorado Woman’s 
College V. Bradford-Robinson Print- 
ing Oo., 167 P.2d 612, 114 Colo. 237. 

53. Ind.—^Franklin College v. Hurl- 
burt, 28 Ind. 344. 

54. N.T.—In re Metz* Estate, 30 N. 
T.S.2d 602, 262 App.Div. 608. 


55. Mo.—Corpus Jusris quoted In 
Fredericktown Chamber of Com- 
merce v. Chaney, App., 260 S.W.2d 
820, 823. 

60 C.J. p 966 note 84, 

56. Mo.—Corpus Juris quoted In 
Fredericktown Chamber of Com- 
merce v. Chaney, supra. 

60 C.J. p 966 note 85. 

57. Mo.—Corpus Juris q.uoted in 
Fredericktown Chamber of Com- 
merce v. Chaney, supra. 

N.Y.—Stewart v. Trustees of Ham- 
ilton College, 2 Den. 403. 

58. Mo.—Corpus Juris auoted in 
Fredericktown Chamber of Com- 
merce v. Chaney, App., 250 S.W.2d 
820, 823. 

Vt.—Eastern States Agricultural and 
Industrial League v. Vairs Estate, ■ 
124 A 668, 97 Vt 495, 38 A.L.R. 
845. 

59. Md.—Sterling v, Victor Cushwa 
& Sons, 183 A. 593, 170 Md. 226. 

60 C.J. p 967 note 88. 

Substantial performance 

(II) A condition in agreement of 
subscription to provide funds for 
building of new church, that agree¬ 
ment was not valid unless a sum 
total of "$30,000 has been signed" 
was substantially complied with so as 
to render subscriber liable on his 
one thousand dollar note, where 

749 


twenty-five thousand three hundred 
twenty-five dollars was obtained in 
signed pledges and flve thousand two 
hundred ten dollars consisted of col- 
lections from oral pledges and cash 
donations and contributions from par- 
ishioners of church.—Continental Co. 
of Lincoln v. Eilers, 278 N.W. 497, 
134 Neb. 278. 

(2) Where subscribers’ agreement 
was to pay If thirty thousand dollar 
fund was raised to build an addition 
to a shoe factory, the raising of 
twenty-six thousand slx hundred 
ninety-four dollars was not substan¬ 
tial compllance, and subscribers 
were not liable on thelr agreement, 
notwithstanding addition had been 
built costing only twenty-three thou¬ 
sand dollars.—^Fredericktown Cham¬ 
ber of Commerce v. Chaney, Mo.App., 
250 S.W.2d 820. 

30. Conn.—'Somers v. Miner, 9 Conn. 
458. 

61. Conn.—Somers v. Miner, supra 

62. Mo.—Corpus Juris q^uoted in 
Fredericktown Chamber of Com¬ 
merce V. Chaney, App., 250 S.W.2d 
820, 823. 

60 C.J. p 967 note 91. 

63. Conn.—North Ecclesiastlcal Soc. 
V. Matson, 36 Conn. 26. 

64. N.T.—^Locke v. Taylor, 146 N.T. 
S. 256. 161 App.Div. 44. 
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Where the subscriberes liability has become fixed, 
general rules apply as to payment.®^ Thus, pay- 
ment must be made on the date prescribed, if one 
is stated in the subscription,®® or at once, if payable 
on demand,®*^ and it is no excuse that, if the money 
is paid, it may be misapplied.®8 Payment may be 
made directly to the person to whom the nominal 
payee was bound to turn over the money.®® A de- 
vise for a specific purpose does not satisfy a balance 
due on the subscriberis death on a subscription for 
a different object.'^® 

Where the promise is to pay as the work progress- 
es, the Work need not be completed before payment 
is due.*^! It is no ground for refusal to pay that an- 
other subscriber was allowed to deduct his sub¬ 
scription from the purchase price of land sold by 
him to the beneficiary in furtherance of the purpose 
for which the subscriptions were made.^^ 

Demand, An action on a subscription will lie 
without first making a demand for payment,^3 in 
the absence of anything in the contract requiring 
it,*^^ and no demand need be made where the time 
and place of payment are specified in the contract'^® 
Under a statute requiring a demand before entering 
suit, the subscription must be due and payable at 
the time of the demand, and if not yet due the de¬ 
mand is insufficient.'^® 


Interest can be charged on a subscription only for 
the time elapsing after payment has become due, 77 
but it cannot be allowed against a delinquent sub¬ 
scriber in the absence of proof showing when the 
beneficiary expended money in carrying out the 
proj ect.73 

Abatement of subscriptions, If less than the 
amount subscribed is expended on the undertaking, 
each subscriber is liable only for his pro rata share 
of the total sum expended.7® 

§19, Revocation and Lapse 

!n the absence of consent by the obligee or of pro- 
vlsions in the subscription agreennent, the subscription 
may be revoked on notice by the subscriber only before 
It is accepted, and before a consideration is furnished. 
A subscription lapses by the death or Insanity of the 
subscriber if such an event occurs before there is an 
acceptance and before a consideration is furnished. 

The subscription may be revoked on notice®® by 
the subscriber, if the subscription has not yet been 
accepted and no consideration has been furnished 
therefor,®^ but not after there has been an accept¬ 
ance and a consideration furnished,®® unless by con¬ 
sent of the obligee,®® or cancellation or change is 
permitted by the terms of the instrument.®^ A sub¬ 
scriber may be estopped to claim revocation.®® 


65. lowa.—McCormack v. Reece, 8 
Greene 591. 

Mich.—^Erwin v. Lapham, 27 Mich. 
311. 

60 C.J. p 967 notes 97, 98, 7-9. 

66. Ind.—^Petty v. Church of Christ, 
96 Ind. 278. 

60 C.J. p 967 note 97. 

Subscription In ald of rallroad 
Or.—Coos Bay, etc., R, etc., Co. v. 
Dixon, 48 P. 360, 30 Or. 684. 

67. Ky.—^Palnt Llck Turnpike Co. 
V. WaRace, 6 Ky.Op. 316. 

Minn.—^Brimhall v. Van Campen, 8 
Minn. 13, 82 Am.D. 118. 

68. Ind.—Brown v. Marion Commer- 
cial Club, 97 N.E. 958, 60 Ind.App. 
670. 

69. Mich.—^Erwin v. Lapham, 27 
Mich. 311. 

70. Pa.—Trustees of University of 
Pennsylvania v. Cadwalader, 121 A. 
314, 277 Pa. 5112. 

60 C.J. p 967 note 4. 

71. lowa.—McCormack v. Reece, 3 
Greene 591. 

72. Conn.—^North Eccleslastical Soc. 
V. Matson, 36 Conn. 26, 


73. Ind.—^Allen v. Clinton County, 
101 Ind. 553. 

60 C.J. p 967 note 7. 

74. Ind.—^Allen v. Clinton County, 
supra. 

lowa.—McDonald v. Gray, 11 lowa 
608, 79 Am.D. 509. 

Subscription in aid of rallroad 
Tex.—^Miller v. Gulf, etc., R. Co., 66 
Tex, 659. 

61 C.J. p 469 note 86. 

75. Ind.—^Higert v. Indiana Asbury 
University, 63 Ind. 326. 

76. Ky.—^Administrator of Laughlin 
V. Owingsville & Mt. Sterling Tpk, 
Co., 10 Ky.Op. 815. 

77. Miss.—^Chicago Bldg., etc., Co. v. 
Higginhotham, 29 So. 79. 

60 C.J. p 967 note 5. 

Subscription In aid of rallroad 
Mich.—Stevens v. Corbitt, 33 Mich. 
458. 

51 C.J. p 471 note 35. 

78. 111.—^Hall V. Virginia, 91 111. 636. 

79. Cal.—^Los Angeles Nat. Bank v. 
Vance, 98 P. 58, 9 Cal.App. 67. 

60 C.J. p 967 note 11. 


80. Tenn.—Davls, etc., Bldg., etc., 
Co. V. Caigle, Ch., 63 S.W. 240. 

Wis.—Hodges v. Nalty, 89 N.W. 636, 
1113 Wls. 567, 

Executlon of new subsorlptlon ex- 
pressly canceling prior subscription 
cancels prior subscription.—^Ex parte 
Walker's Ex’r, 68 S.W.2d 746, 263 
Ky. 111. 

81. Mo.—^Predericktown Cfcamber of 
Commerce v. Chaney, App., 250 S. 
W.2d 820. 

60 C.J. p 968 note 13. 

82. Ky.—^Lake Bluff Orphanage v. 
Magiirs Ex’rs, 204 S.W.2d 224, 805 
Ky. 391. 

Mo.—^Missourl Wesleyan College v. 
Shulte, 142 S.W.2d 644, 346 Mo. 
628. 

60 C.J. p 968 note 14. 

83. Ga.—^Willingham v, Benton, 103 
S.E. 497, 25 Ga.App. 412. 

84. Ky.—^Lake BlufC Orphanage v. 
Magiirs Ex’rs, 204 S.W.2d 224, 806 
Ky. 391. 

85. Tex.—^Rouff v. Washington & Lee 
University, Civ.App., 48 S.W.2d 
483, error refused. 
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Death or insanify of subscriber. A subscription 
lapses by the death of the subscriber, if that event 
occurs before there is an acceptance and before a 
consideration is furnished,86 but not if it occurs 
thercaffer,®*^ nor after a promissory estoppel has 
arisen,ss the rule of revocation by death being ap- 
plicable only where decedent himself might, if living, 
have revoked the subscription.89 The lapse of the 
subscription by the subsequent insanity of the sub¬ 
scriber is controlled by the same rules that govem 
the lapse of the subscription by death.^o 

Subscription in aid of railroad, General rules as 
to the revocation of a subscription have been ap- 
plied to a subscription in aid of a railroad.^^ Fur- 
thermore, under a contract to raise a bonus for 
railroad construction, authorizing trustees to con¬ 
tract in the name of the subscribers with the rail¬ 
road, it has been held that the attempt of a signer 
of the contract to withdraw the sum subscribed by 
him does not constitute a revocation of the power 
of the trustees to contract, the power of the 
trustees under such a contract, when it is accepted 
l)y the railroad, is not a naked power revocable at 
the subscriberes pleasure.®^ 

^ 20. Release or Discharge of Subscriber 

Various acts or claims have been consldered by the 
courts and held not to release or discharge a subscriber 
■from his obligation. 

Although the subscriber is released from, or is not 


bound by, his obligation if the conditions of the 
subscription have not been fulfilled by the other par- 
ty, as discussed supra §§ 13-17, various acts or 
claims have been held not to release or discharge 
a subscriber from 'his obligation.^^ He is not dis- 
charged simply because he ceases to benefit by the 
enterprise for which he has incurred the obliga¬ 
tion,95 or because of the fact that the beneficiary re¬ 
quires that the subscriptions be guaranteed, which 
is done,95 or because the beneficiary releases the 
guarantor,97 or because an extension of time was 
given to another subscriber who subsequently paid.®® 
An increase in a specified total after securing de- 
fendant’s subscription does not release him where 
the additional amount is covered by further sub- 
scriptions.99 A substitution of a new agency for 
carrying out the purpose for which the subscription 
was made to the old agency does not release the sub- 
scriber.i Where the contract requires a meeting of 
all subscribers to make arrangements for carrying 
out the project, in order to charge the subscribers, 
one who offers to pay after such meeting is held 
waives his right to object that he was released be¬ 
cause given no notice of the meeting.^ Subscribers 
are not released because money was borrowed to 
complete the project before the subscribers were 
called on to pay their subscriptions.^ Where the 
contract provides for certain yearly payments, the 
subscriber is not released from liability for payments 
due during two years because of failure to enforce 
the first year^s payment^ 


Beq,uest8 for eoEtensioii of tbno to 
-pay subscription were held to have 
^stopped subscriber and estate from 
claiming revocation.—^Rouff v. Wash¬ 
ington & Lee University, Tex.Civ. 
App., 48 S,W.2d 483, error refused. 

.■88. Cal.—^First Trust & Savings 
Bank of Pasadena v. Coe College, 
47 P.2d 481, 8 Cal.App.2d 195—Cor¬ 
pus Juris oited la Board of Home 
Misslons and Church Extension of 
M. E. Church v. Manley, 19 P.2d 
21. 22, 129 Cal.App. 641. 

60 C.J. p 968 note 16. 

:Subse<iueut ratifLcatiou Ineffective 
Where rellgious Corporation failed 
to ratify pastor’s acceptance of sub¬ 
scription agreement during life of 
subscriber, after his death the unac- 
cepted subscription could not be vali- 
dated by corporate offlcers' adoptlon 
of a motion indorsing for the flrst 
time by corporate action the pastores 
Action.—^In re McCanna’s Estate, 284 
ISr.W. 502, 230 Wis. 661. 

;87- Pa.—^In re Wanamaker's Estate, 
17 Pa.Dlst. & Co. 496. 


Tex.—^Rouff V. Washington & Lee 
University, Civ.App.. 48 S.W.2d 
483, error refused. 

60 G.J. p 968 note 17. 

88. N.T.—First M. E. Church of Mt. 
Vemon v. Howard’s Estate, 233 
N.T.S. 461. 133 Misc. 723. 

88. Tex.—^Rouif v. Washington & 
Lee University, Clv.App., 48 S.W.2d 
483, error refused. 

60 C.J. p 968 note 19. 

90. 111.—Beach v. Pairbury First M. 
B. Church. 96 111. 177. 

Mo.—^Kansas City School Dist. v. 
Sheidley, 40 S.W. 666, 138 Mo. 672, 
60 Am.S.R. 676, 37 L.II.A, 406. 

91. U.S.—^Doherty v. Arkansas, etc., 
R. Co.. Ind.T.. 142 F. 104. 73 C.C.A. 
328. 

92. Tex.—Quanah, A, & P. Ry. Co. v. 
Dickey, Civ.App.. 179 S.W. 69. 

93- Tex.—Quanah. A, & P. Ry. Co. v. 
Dickey. supra, 

9^ Ind.—^Brown v. Marion Commer- 
clal Club, 97 N.E. 958, 50 Ind.App. 
670. 


95. Ga.—^Wilson v. Savannah First 
Presb. Church. 56 Ga- 554. 

Vt.—Woodstock First Cong. Soc. v. 
Swan. 2 Vt, 222, 

96. 111.—Hili V. City Electric Rl Co., 
69 I11.APP. 441. 

Ohlo.—^Deming v. Ohio Agricultural, 
etc., College, 31 Ohio St 41. 

97. Ohio.—Deming v. Ohio Agnricul- 
tural, etc.. College, supra. 

98. Ga.—Wilson v. Savannah First 
Presb. Church. 66 Ga. 554. 

99. S.D.—^Huron Lodge No. 444, B. 
P. O. B., V. Hinckley, 210 N.W. 200, 
60 S.D. 355. afflrmed 222 N.W. 661. 
64 S.D. 99. 

1« Ky.—^Breckinridge County v. 
Beard, 27 S.W.2d 427, 233 Ky. 823 
—^Brown v. Farmers’ Deposit Bank, 
3 S.W.2d 215, 223 Ky. 17L 

2. Mass.—^Bryant v. Goodnow. 5 
Plck. 228. 

3. Utah.—^Bank of American Fork 
V. Smith, 140 P. 122, 44 Utah 284. 

4. Ind.—^Brown Y. Marion Commer- 
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Where the subscription agreement is one of mu- 
tual subscriptions for a common object whereby the 
promise of the others is a sufficient consideration 
for the promises of each subscriber, as discussed 
supra, § S, there can be no release or discharge of 
any subscriber without the consent of all the others,® 
and the promisee itself has no authority to release 
the subscriber without the consent of the other sub- 
scribers.® 

Subscription in aid of raitroad. An agreement to 
release subscribers if public aid shall be voted by 
a municipality is ineffectual, although such aid is 
in fact voted, where the municipality is without legal 
authority to grant such aid.*^ 

§21. Recovery Back of Subscriptions 

A paid subscription may be recovered back on aban- 
donment of the enterprise, or where the agreement ex- 
pressly provides for recovery, or If the condition on 
which it was paid has not been fulfllled, or if the sub¬ 
scription was fraudulently procured. 

A paid subscription may be recovered back if 
such recovery be expressly provided for,® if the con¬ 
dition on which it was paid has not been fulfilled,® 
or if the subscription was fraudulently procured.^® 
Subscriptions paid may be recovered back on aban- 
donment of the enterprise.^l Where the subscrip¬ 
tions are to a permanent fund of an association. 


the fund subscribed is a trust fund so that it can- 
not be returned by a majority vote of the members 
of the association.^2 Where the sums subscribed 
are gifts, they cannot be recovered.^® 

Subscription in aid of railroad. Where a railroad 
abandons the enterprise for which money was sub¬ 
scribed, the subscriber may recover it back, even 
though there was no express provision in the con- 
tract to that effect.^^ A subscription in aid of a 
railroad may be recovered back where there is a 
failure of complete performance by the railroad,^® 
unies s an excuse for the failure is shown or that the 
part performance was beneficial but recovery has 
been denied where there has not been a total failure 
of consideration.^'^ Under some statutes, where a 
railroad is abandoned and no reasonable provision 
is made for traffic between the points affected by 
the abandonment, persons who have contributed to 
its conr^ruction are entitled to have their contribu- 
tions refunded, with interest,^® or, if rights of way 
have been granted in payment of the subscriptions, 
to have a reconveyance thereof,^® unless they waive 
their rights by failing to make proof of their 
claims.^® Under a statute permitting a railroad 
to change or remove its line and requiring that it 
return all property or money given for the building 
of the line, it must be established that money sought 
to be recovered was paid to the company which built 
the line and that it was paid and received exclusively 


ciaJ Club, 97 N.£j. 958, 50 Ind-App. 
670. 

6. Ga.—^Kennedy v. Brooks, 168 S. 
E. 294, 176 Ga. 363. 

6. Ga.—^Kennedy v. Brooks, supra. 

7. Mlch.—Swartwout v. Michigan 
Air Line R. Co., 24 Mich. 389. 

8. Conn.—^Russell v. South Britain 
Soc., 9 Conn. 608. 

N.T.—^Horton v. Howe, 13 Hun 67. 

60 C.J. p 969 note 31. 

9. Wls.—Conway v. Town of Grand 
Chute. 166 N.W. 953, 162 Wis. 172. 

60 C.J. p 969 note 32. 

10. Mich.—^Moore v. Universa! EI. 
Co., 80 N.W. 1015, 122 Mich. 48. 

11. N.Y.—^Balluffl Vw Montross, 102 
N.T.S.2d 643, 199 Misc. 220—First 
Church of Christ Sclentist. in Buf- 
faJo V. Schreck, 127 N.T.a, 174, 70 
Misc. 645. 

SubscrlptioiL to aid forelgv govenu 
zaent 

(1) Where a subscription fund was 
raiaed to aid foreign government in 
its flght for independence, and money 


was advanced to such government 
for expenses in iioating loan, trustees 
appointed by government to float 
loan were authorlzed to agree that 
advance for expenses should be con- 
sidered payment for bonds.—^Irish 
Free State v. Guarajity Safe Deposit 
Co.. 261 N.T.S. 104, 233 App.Div. 90, 
afflrmed 178 N.R 819. 257 N.T. 618. 

(2) In view of trustees' authority 
facts showed agreement by forelgn 
government that claimant might re- 
linquish clalm to Immediate repay- 
ment of loan and recelve bonds in- 
stead.—^Irlsh Free State v. Guaranty 
Safe Deposit Co., supra. 

(3) Thus subscriber to bonds of 
foreign government was held enti¬ 
tled to share in fund appllcable to 
their payment irrespectlve of physi- 
cal delivery of bonds.—Irish Free 
State V. Guaranty Safe Deposit Co., 
supra. 

12. Conn.—^Langdon v. Plymouth 
Cong. Soc., 12 Conn. 113. 

13. Ind.—^Richards v. Wilson, 112 
N.B. 780, 185 Ind. 335. 

Mass.—Locke v. Belmont Cong. Soc., 
32 N.E. 949, 157 Mass. 589. 
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Reverter of charitable gift see Chari- 
ties § 67. 

AOCOTULt 

Contrlbutors to fund may not call 
on trustees or owners of fund to 
account, in absence of provision for 
reversion.—^Montague v. Cooney, 263 
N.T.S. 346. 147 Misc. 126. 

14. Tex.—Texas & G. Ry. Co. v. 
Whiteside, 119 S.W, 126, 65 Tex. 
Civ.App. 693. 

16. Tex.—^Bastell v. St. Louls, etc., 
R. Co., 23 S.W. 652, 4 Tex.Civ.App. 
580. 

51 C.J. p 469 note 93. 

16. Tex.—^Batsell v; St. Louls, etc., 
R. Co., supra. 

17. Or.—Coos Bay, etc., R., etc., Co. 
V. Nosler, 48 P. 361, 30 Or. 647. 

18. Mich.—Fllnt, etc., R. Co. v. Rich, 
61 N.W. 1001. 91 Mich. 293—In re 
Flint, etc., R. Co., 63 N.W. 303, 
105 Mich. 289. 

19. Mich.—^In re Flint, etc., R. Co., 
63 N.W. 303, 105 Mich. 289. 

20. Mich.—Williams v. Flint, etc., 
R. Co., 74 N.W. 641, 116 Mich. 392. 
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in consideration of the location and building of the 
road where it was.^i 

§ 22. Actions 

a. In general 

b. Parties 

c. Pleading 

d. Evidence 

e. Trial 

a. In General 

An action at law is a propep remedy against a 
subscribar whose contract is several in nature, but where 
the subscribers to a fund are numerous equity may have 
Jurisdiction to administer relief in a suit to enforce the 
subscriptions. 

An action at law is a proper remedy against a 
subscriber whose contract is several in its nature,22 
but where the subscribers to a fund are numerous, 
many of whom deny liability on various grounds, 
equity has jurisdiction to administer relief in a 
suit to enforce the subscriptions.23 Where the sub¬ 
scriberes promise is to convey real estate, the proper 


remedy for failure to convey is an action for dam- 
ages for breach of contract.2^ A subscription paper 
to which defendant^s name was added with his con- 
sent has been held a contract in writing, within a 
statute of limitations governing actions on written 
contracts.25 

Defenses, Where the subscriber claimed incon- 
sistencies between the subscription agreement and 
another instrument, but failed to show that he suf- 
fered any damage, the alleged inconsistencies were 
no defense to the action on the subscription agree- 

ment26 

b. Parties 

General rufes as to parties In civii actions appfy as 
to parties plaintiff and parties defendant in an action 
on the subscription. 

An action on the subscription is properly brought 
by the other party to the subscription contract.27 
General rules apply as to parties plaintiff in an ac¬ 
tion on the subscription,28 including the rule, exist- 
ing in some jurisdictions, that the action must be 
brought by the real party in interest,23 and that the 


21. U.S.—Old Colony Trust Co. v. 
Wlckajd Bros., lowa, 224 P. 913, 
139 C.C.A. 1. 

22. Mass.—^HaJl v. Thayer, 12 Mete. 
130. 

60 C.J. p 969 note 38. 

SabscriptloiL in aid of raUroad 
Where cltlzens of a town agreed 
to make certain paymenta ajid do cer- 
tain things in consideration of con- 
structlon and operation of a railroad, 
and exeeuted notes to railroad con- 
ditioned on completion of track, 
within certain time, railroad con¬ 
tractore to whom notes had been 
transferred could not, on failure to 
complete road within required time, 
recover on notes, notwithstanding 
citizens* breach of contract making 
performance within required time 
Impossible, where contractor, despite 
breach, treated contract as in force, 
since contractors, on breach, had 
right either to Ignore breach and 
claim rlghts under contract or treat 
contraqt as at an end and sue for 
breach.—ellington Railroad Com- 
mlttee v. Crawford, Tex.Com.App., 
216 S.W. 151. 

23. Ky.—K e n t u c k y Live Stock 
Breeders' Assoc. v. Miller, 84 S.W. 
301, 119 Ky. 393, 27 Ky.L. 39. 

24. W.Va.—^Union Stopper Co. v. 

McGara, 66 S.E. 698, 66 W.Va. 

403. 

25. lowa.—^Pt. Madison First M E. 
83 C.J.S.—48 


Church V. Donnell, 64 N.W. 412, 
95 lowa 494. 

26. Cal.—Dorner v. Heffner, 68 P.2d 
1308, 15 Cal.App.2d 97. 

27. Mo.—Connor v. Paul, 119 S.W. 
1006, 138 Mo.App. 13. 

60 C.J. p 969 note 41. 

28. N.T.—Tioga County General 
Hospital V. Tidd, 298 N.Y.S. 460, 
164 Misc. 273. 

Ohio.—Cincinnati Summer Opera 

Ass’n V. Williams, 16 N.E.2d 1000, 
58 Ohio App. 613. 

Oorporatloiis 

Where the subscription runs to a 
contemplated Corporation, the Corpo¬ 
ration may sue if, when it is formed, 
it accepts the subscription and fur- 
nishes the consideration, or is the 
contemplated beneficiary in a juris¬ 
diction where the beneiflciary is per- 
mitted to sue.—Tioga County Gen¬ 
eral Hospital V. Tidd, 298 N.Y.S. 
460, 164 Misc. 273—60 C.J. p 970 note 
58. 

Subscriptions iu aid of rallroads 
(1) Where particular individuals 
guarantee the payment of subscrip¬ 
tions made by others in aid of a 
railroad company, the company may 
enforce such subscriptions against 
the subscribers. 

Ky.—Brooksville R. Co. v. Byron, 50 
S.W. 630, 20 Ky.L. 1941. 

Tex.—^Buchel v. Lott, Civ.App., 15 
S,W. 413. 
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Vt.—Lamoille Valley R. Co. v. Marsh, 
49 Vt. 37. 

(2) However, where certain per- 
sons assume the payment of the spe- 
cified amount to the company and 
procure subscriptions from others 
for the purpose of raising money to 
make such payment, such subscrib¬ 
ers are not liable to the company and 
the persons assuming payment can 
alone be sued on the contract.—^La- 
moille Valley R. Co. v. Marsh, supra. 

29. N.Y.—^In re De Brabanfs Es¬ 
tate, 95 N.Y.S.2d 324, 197 Misc. 923 
—Tioga County General Hospital 
V. Tidd. 298 N.Y.-S. 460, 164 Misc. 
273. 

Ohio.—Cincinnati Summer Opera 
Ass*n V. Williams, 16 N.E.2d 1000, 
68 Ohio App. 613. 

Beal party in intexest 

(1) Where decedent pledged sev- 
enty-five thousand dollars to church 
organizations for purpose of building 
a chapel as part of student work in 
France and claimant was organized 
to carry on work performed by 
church center and carried on such 
work and decedent knew of incorpo- 
ratlon and succession and made no 
objection but tacitly acquiesced, and 
her contributlons were made to 
claimant, claimant was real party in 
interest and entitled to maintain ac¬ 
tion to recover balance of pledge.— 
In re De Brabanfs Estate, 95 N.Y.S. 

I 2d 324, 197 Misc. 923. 
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■party bringing the action on the subscription must 
liave such an interest that the subscriber will be 
-protected from the assertion of further claims on 
the same cause of action.30 The assignee of a sub¬ 
scription right is the proper party plaintiff in those 
jurisdictions where the action must be brought by 
the real party in interest and, where suit is 
iDrought by the assignee who is the real party in 
interest, the fact that it should have been brought in 
a different name is no objection where a statute al- 
lows recovery on principies of equity.32 

A beneficiary who is not a party to the contract 
tnay sue a delinquent subscriber in those jurisdic- 
-tions where a third person is allowed to sue on a 
contract made for his benefit ;33 tjut those cases 
where the only consideration is to be found in the 
-mutual promises of the subscribers, and the jurisdic- 
tion is one in which a beneficiary who is not a party 
to the contract cannot sue on the contract, such 
:3ubscribers, and not the beneficiary, are the only 
-proper parties plaintiff.34 Although the mere fact 
that the subscription was made payable to the 
trustees, who conducted the business affairs of the 
^corporation before and after it ceased to operate, 
4063 not preclude the Corporation from prosecuting 


the action in its corporate name,35 where the sub¬ 
scription calls for payment to designated persons 
the action on the subscription may be brought by 
them, as, for example, where the paper provides 
for payment to a committee,35 to a trustee,37 or to 
a treasurer,38 and, if the commissioners of a county 
are designated, a suit by the county treasurer is not 

proper.33 

Under a statute providing that, on questions of 
common interest to many persons, a suit may be 
prosecuted or defended by one or more for the 
benefit of the whole, a part of the subscribers to a 
fund may sue a delinquent subscriber for the 
amount promised by him.^o Where suit may be 
brought by a person in whose name a contract for 
the benefit of a third person is made, without joining 
the beneficiary, a county officer may sue in his 
own name on a subscription payable to him for the 
benefit of the county.^i Under a statute providing 
that all suits by or against a township in its cor¬ 
porate capacity shall be brought in the name of such 
township, a subscription contract really made to the 
township must be sued on in the name of the town¬ 
ship, although the paper promises to pay to the 
highway commissioner.42 Where the subscription 


(2) Hospita! corporatiori, Into 
■which general committee, constitut- 
ing voluntary unincorporated asso- 
•ciation, organization, or entity, was 
-transformed after adopting name of, 
conducting campaign for fund to con¬ 
struet and eauip, and erecting, hos- 
pital, was real party in interest, and 
•entitled as successor to ali pledges 
.and subscriptions for hospital to 
maintain action for amount of sub- 
•scription to such fund.—Tioga Coun¬ 
ty General Hospital v. Tidd, 298 N.Y. 
.S. 460, 164 Misc. 273. 

(3) Transfer or assignment of 
subscriptions by promisee as secur- 
ity or collateral for debt does not 
■deprive promisee of its i^ght as real 
party in interest to bring action on 
'Unpald subscriptions. 

-N.T.—Tioga County General Hospital 
V. Tidd, 298 N.Y.S. 460, 164 Misc. 
273. 

•Ohlo.—Cincinnati Summer Opera 

Ass’n V. Williams, 16 N.E.2d 1000, 
58 Chio App. 513. 

(4) Merger of college with unl- 
'versity did not preclude college from 
malntaining action against decedenfs 
estate for amount of decedenfs sub- 
■scription for endowment and pay- 
»ment of debts of college, although 
college board of trustees adopted 
-resolution transferrlng to unlversity 
-trustees title to all of college's en- 
'dowment funds, where university of- I 


fleers testified that such subscription 
was not pro-perty of unlversity and 
not among college’s securities trans- 
ferred to university.—Mlssouri Wes- 
leyan College v. Shulte, 142 S.W.2d 
644. 346 Mo. 628. 

Sa N.Y.—Tioga County General 

Hospital V. Tidd, 298 N.Y.S. 460, 
16-4 Misc. 273. 

31. Neb.—Gemer v. Church, 62 N.W. 

I 51, 43 Neb. 690. 

Furported transfer of money sub- 
scribed to building fund without as- 
sumption of cross obligations by as¬ 
signee did not authorize assignee’s 
recovery against subscriber.—Cand- 
ler V. Yaarab Temple Bldg. Co., 172 
S.B. 63, 178 Ga. 63. 

32. Tenn.—^Mt. Carmel Church v. 
Journey, 9 Lea 216. 

33. N.C.—Greenville Supply Co. v. 
Whitehurst, 163 S.E. 446, 202 N.C. 
413. 

60 C.J. p 970 note 42. 

34. N.H.—Curry v. Rogers, 21 N.H. 
247. 

35. Mo.—Mlssouri Wesleyan College 
v. Shulte, 142 S.W.2d 644, 346 Mo. 
628. 

Supervlsory board not nocessary 
party 

Board of education of church, an- i 
nual conference of which supervised' 
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business affairs of educationaJ insti- 
tutions within its jurlsdiction, In- 
cluding college, for which it appoint- 
ed trustees, was not necessary par¬ 
ty plaintiff in college’s action against 
decedenfs estate for amount of dece¬ 
denfs subscription for endowment 
and payment of debts of college, al¬ 
though subscription instrument pro- 
vided that college and such board 
should share amount subscribed pro 
rata, since division thereof between 
them is for them to determine.—^Mis- 
souri Wesleyan College v. Shulte, 
supra. 

38. Wis.—Hodges v. Nalty, 80 N.W. 

726, 104 Wls. 464. 

60 C.J. p 970 note 45. 

37. CaJ.—^Lasar v. Johnson, 68 P. 
161, 125 Cal. 649. 

60 C.J. p 970 note 46. 

38. lowa—^McDonald v. Gray, 11 
lowa 508, 79 Am.D. 609. 

60 C.J. p 970 note 47. 

39. Ind.—Peirce v. Ruley, 5 Ind. 
69. 

40. Wis.—^Hodges v. Nalty, 80 N.W. 
726, 104 Wis. 464. 

41. Ky,—Galnes v. Hume, 284 S.W. 
119, 215 Ky. 27. 

42. Mich.—^North Star Tp. v, Cow- 
dry, 179 N.W. 269, 212 Mlch. 7. 
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is to a county for a county building in a certain city, 
the city, not being a party to, and having no legal 
interest in, the contract, cannot sue thereon.^^ 

Rules as to the parties defendant in action on 
contracts generally apply to actions on subscrip- 
tions.^^ Thus, where two or more persons sign a 
subscription paper, each promising to pay a stated 
sum, and the liability of the subscribers is several 
and not joint, as discussed supra § 10, they must be 
sued severally on their undertakings.'*^ However, 
since there are cases where the subscribers are 
found in fact to be joint principals acting through 
the payee as their agent for the purpose of carrying 
out the enterprise for which the subscription is 
made, as discussed supra § 10, as a consequence in 
such cases the subscribers must be sued jointly.^® 
It has been held, however, that if one is sued alone 
he can avail himself only of the nonjoinder of his 
cosubscribers by plea in abatement^^ 

c. Pleading 

General rules governing pleadings in civll actions 
are applicable to pleadings in actions on subscriptions. 

Under rules of general application the declaration, 
petition, or complaint in an action on a subscription 
contract must state ali facts necessary to constitute 
a cause of actiones it should allege the purposes 
of the subscription and that they have been complied 


with,49 and that the money sought is sought in 
furtherance of the purpose for which it was prom- 
ised;50 but, in jurisdictions where a written con¬ 
tract of subscription imports a consideration, the 
complaint in an action to recover a subscription 
need not allege a consideration and, where the 
consideration for each subscription is the other sub¬ 
scriptions, the complaint need not allege the com- 
pletion of the work for which it was taken,^^ and 
such allegation, if made, may be treated as surplus- 
age.53 

If by the terms of the subscription contract the 
subscriberes liability is mainly to pay a pro rata 
share of any excess of expenses above receipts of 
an enterprise to be undertaken, a complaint in an 
action to recover on such subscription must show 
the total amount subscribed and the amount of the 
loss.^^ Where the subscription is due, it is not nec¬ 
essary to allege a demand.^s Notice of performance 
by plaintiff need not be alleged in the complaint 
where it is ciear from the agreement that defend- 
ant’s performance was to precede plaintiff^s per- 
formance.56 The complaint must show a recover- 
able interest in the subscription in plaintiflfs,^'^ and 
a Corporation afterward formed should allege suffi¬ 
cient facts to show that it accepted the obligations 
of the promoters.^8 if a promise to a committee 
is sued on by a Corporation formed after the sub¬ 
scription, and claiming that by operation of law 


43. Go.—City of Lyons v. Kelley, 65 
S.E. 44, 6 Ga.App. 367. 

44. Minn.—Cornlsh v. West, 84 N. 
W. 750, 82 Minn. 107. 

60 C.J. p 970 note 59. 

45. CaJ.—^Los Angelea Nat. Bank v. 
Vance, 98 P. 58, 9 Cal.App. 57. 

60 C.J. p 970 note 59. 

46. Me.—Robinson v. Robinson, 10 
Me. 240. 

Pa.—^Ridgely v. Dobson, 3 Watts& 
S. 118. 

47. Me.—Robinson v. Roblnso^n, 10 
Me. 240. 

48. Ga.—Brooke v. Kennedy, 158 S. 
E. 4, 172 Ga. 461. 

N.T.—I. & I. Holding Corp. v, Gains- 
burg, 12 N.E.2d 632, 276 N.T. 427, 
115 A.L..R. 682. 

Pa.—^Anthracite Industries v. Ster- 
rick Creek Coal Co., Com.Pl., 32 
Luz.Leg.Reg. 392. 

60 C.J. p 971 note 63. 

49. La.—Oglethorpe ITniversity v. 
Salmon, 1 La.App. 645. 

Sabsorlptlon. in ald of raliroad 

(1) A contract, whereby citizens of 


a town agreed to make certain pay- 
ments to, and do certain things for, 
railroad company on completion and 
operation of railroad, being an entire 
contract, a railroad contractor suing 
on the citizens' notes could not re¬ 
cover without alleging performance 
of the contract.—Wellington Rail¬ 
road Committee v. Crawford, Tex. 
Civ.App., 216 S.W. 161. 

(2) In an action on notes given by 
subscribers to a bonus to a railroad 
company and made conditional on 
completion of road by certain date, 
railroad contractor to whom notes 
had been transferred suing on notes 
notwithstanding failure to complete 
road withln required time could not 
avoid such condition on ground of 
breach of contract by the citizens 
making such completion impossible 
without pleading such breach.—^Wel- 
lington Railroad Committee v. Craw¬ 
ford, supra. 

(3) Where parties are bound, “in 
the event a railroad is built to M. 
wlth a possible Northern connec- 
tion,” to give a stated amount, a 
declaration in an action thereon 
which does not allege that the rail- 
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road has been built to M, with a pos¬ 
sible Northern connection, does not 
state a cause of action.—^Messer v. 
Dekle, 54 So. 366, 61 Fla 333. 

50. La—Oglethorpe University v. 
Salmon, 1 LaApp. 646. 

51. lowa—Pt. Madison First M. E. 
Church V. Donnell, 64 N.W. 412, 95 
lowa 494. 

60 C.J. p 971 note 66. 

52. Ind.—Petty v. Church of Christ, 
95 Ind. 278. 

53. Ind.—Petty v. Church of Christ, 
supra. 

54. Minn.—^Laramee v, Tanner, 71 
N.W. 1028, 69 I-linn. 156. 

60 C.J. p 971 note 69. 

554 Ind.—^Allen v. Clinton County, 
101 Ind. 553. 

56. W.Va—^Union Stopper Co. v. 
McGara, 66 S.E. 698, 66 W.Va 403. 

57. Ark.—Cartwright v. Dennis, 260 
S.W. 424, 163 Ark. 503. 

58. Ga—^Brooke v. Kennedy,' 158 S. 
I E. 4, 172 Ga 461. 
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the rights of tlie committee vested in the Corpora¬ 
tion, the petition should allege the facts from which 
this can be shown.^^ 

A complaint to recover back a subscription for 
failure to perform is bad where by its allegations 
it shows performance.60 

Plea, answer, and reply, General rules are ap- 
plicable to defendant’s pleadings.®^ Thus a defense 
that the receipt of a subscription donation was ultra 
vires must be pleaded,®^ and an allegation in the 
answer that some of the subscribers had settled at 
less than face value is insufficient to state a defense, 
in the absence of an allegation that subscriptions 
on which settiement was made could have been col- 
lected in full.®^ A plea or answer setting up fraudu- 
lent misrepresentations as a defense must allege by 
whom and by what authority they were made®^ and 
that they were relied on.65 Where the contract is 
such that plaintiif need not allege consideration, de¬ 
fendant must allege want of consideration if he 
seeks to rely on it as a defense.®® 

Where the answer sets up want of consideration, 
no reply is necessary under a statute providing that 
there shall be no reply except in cases where matter 
in confession and avoidance is relied on.®*^ Where 
defendant in his answer alleges payment, and plain- 
tifFs response fails to deny payment, defendant is 
entitled to judgment on the pleadings.®® 


Issues, proof, and varianae. As in civil actions 
generally, all material allegations properly put in 
issue by the pleadings in actions on subscriptions 
must be proved.®® Only such evidence as tends 
to prove matters put in issue by the pleadings is 
admissible.*^® As in other civil actions, there must 
be no material variance between the pleadings and 
the proof.'^^ Where the petition alleges a promise 
to a Corporation and the contract proved is a 
promise to a committee, there is a variance.72 A 
plea of fraud in procuring the execution of a sub¬ 
scription cannot be sustained by proof of fraud with 
respect to the consideration.'^® The admission in 
evidence of the paper with all the names thereon is 
not a variance, although only defendanfs name is 
mentioned in the declaration.'^^ 

d. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

Rules relatlng to presumptions and the burden ui 
proof in civil actions generally, and more particularly 
in actions on contracte, apply in actions on subscrip¬ 
tions. 

The rules relating to presumptions and the burden 
of proof in civil actions generally, and more par- 
ticularly in actions on contracts, apply in actions 
on subscriptions.*^® Thus a presumption of con- 


59- CaJ.—Chiistian College v. Hend- 
ley, 49 CaJ. 347. 

60. Ala.—^Land Title Guaranty Co. 
V. Lynchburgr Foundry Co., 80 So. 
142, 16 Ala.App. 668. 

61. Fla.—Groves v. Davis, 70 So. 
772, 71 Fla. 57. 

60 C.J. p 971 notes 77-81, p 972 note 
82. 

Znsufflclent defense 

In action by college on notes exe- 
cuted as donation to flfty thousand 
dollar fund which college agreed to 
raise and expend in eirecting dormi- 
tory, allegation In answer that fund 
of more than fifty thousand dollaxs 
was raised out of which flfty thou¬ 
sand dollars was expended in erection 
of dormitory and a portlon of fund 
over and above the flfty thousand 
dollars was expended in acquiring 
other property was insufficient to 
state a defense.—^Hyden v. Scott- 
Lees Collegiate Institute, 163 S.W.2d 
295, 291 Ky. 139. 

62. Ky.—^Hyden v. Scott-Lees Col¬ 
legiate Institute, supra. 


63. Ky.—^Hyden v. Scott-Liees Col¬ 
legiate Institute, supra. 

64. Ky.—Gaines v. Hume, 284 S.W. 
119, 215 Ky. 27. 

65. N.T.—Guinzburg v. Blustein, 202 
N.T.S, 333, 121 Misc. 784. 

66. lowa.—^Des Moines University 
V. Llvlngston, 10 N.W. 738, 57 lowa 
307, -42 Am.R. 42. 

Kan.—Southwestern College of Win- 
fleld V. Hawley, 62 P.2d 850, 144 
Kan. 662. 

67- lowa.—Des Moines University v. 
Livingston, 10 N.W. 738, 67 lowa 
307, 42 Am.R. 42. 

68. Ky.—^Kentucky University v. 
McBrayer, 7 Ky.Op. 300. 

69. Conn.—St. Paul's Episcopal 
Church V. Fields, 72 A. 145, 81 
Conn. 670. 

60 C.J. p 972 note 85. 

70. Conn.—St. Paulus Episcopal 
Church V. Fields, supra. 

60 C.J. p 972 note 86. 
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‘Whether subscrlptloxi was condl- 
tioxLed was held not in issue, where 
there was neither pleading raismg 
the issue, nor evidence, nor flnding. 
—Rouff V. Washington & Lee Univer¬ 
sity, Tex.Civ.App., 48 S.W.2d 483, er¬ 
ror refused. 

71. Cal.—^University of Southern 
California v. Bryson, 283 P, 949, 
103 Cal.App. 39. 

60 C.J. p 972 note 88. 

72. Cal.—Christian College v. Hend- 
ley, 49 Cal. 347. 

73. 111.—^Richelieu Hotel Co. v. In¬ 
ternational Military Encampment 
Co., 29 N.E. 1044, 140 111. 248, 33 
Am.S.R. 234. 

74. 111.—^Kinsley v. International 
Military Encampment Co., 41 111. 
App. 259. 

75. Mo.—^Fredericktown Chamber of 
Commerce v. Chaney, App., 250 S. 

i W.2d 820. 
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sideration arises where the subscription is under 
seal,'^® or where the promise assumes the form of 
a promissory note,'^'^ or where the subscription paper 
recites that the promise is given for “value re- 
ceived'"'^^ or that it was made in consideration of 
subscriptions of othersJ® A statute providing that 
ali contracts in writing shall import a consideration 
applies to subscription contracts.80 Where money 
is subscribed on condition that other subscriptions 
aggregating a certain sum are obtained, and subse- 
quent subscribers know of the former subscription, 
it will be presumed that their subscriptions are made 
in reliance on the earlier subscription, although it is 
an instrument complete in itself and separate from 
the other subscription.si 

The burden is on plaintiff to prove every fact 
material to his cause of action,S2 ^5 that the sub- 
5 cription has matured^^ or that conditions in the 
.agreement have been complied with;84 and, where 
there is nothing in the contract to show that it was 
based on valuable consideration, plaintiff has the 
"burden of proving consideration.85 

The burden is on defendant to prove matters 
■relied on by him as a defense.^® Thus, in a proper 
•case, defendant has the burden of proving failure or 


want of consideration,87 or that a contract reciting 
consideration is in fact bad for want of considera¬ 
tion,8 8 or that misrepresentations induced the sub¬ 
scription,89 or that the subscription was obtained 
through coercion and duress.®9 In an action to re- 
cover a subscription given on condition that a cer¬ 
tain amount be subscribed, which was done, the 
burden is on defendant to show that any of the 
subscriptions were invalid.^^ If the contract pro¬ 
vides that any surplus of subscription over the price 
for erecting the piant should belong to the sub¬ 
scribers, the burden is on a delinquent subscriber to 
show that there was a surplus.^ 2 

(2) Admissibility 

Rules governing the admissibility of evidence in civii 
actions generaliy apply in actions on subscriptions. 

Rules governing the admissibility of evidence in 
civii actions generaliy apply in actions on subscrip- 
tions.^8 The subscription list is competent evidence 
of the contract,^^ although, under the nile that in a 
subscription conditioned on other subscriptions there 
should be no conditions as to the liability of any of 
the subscribers not applicable to all, as discussed 
supra § 17, in an action on such a conditional sub¬ 
scription an agreement not imposing the same lia- 


76. W.Va.—^National Valley Bank of 
Staunton v. Houston, 66 S.B. 465, 
66 W.Va. 336. 

77. Mo.—Hardin College v. Johnson, 
3 S.W.2d 264, 221 Mo.App. 286. 

78. 111.—Beatty v. Western College, 
52 N.E. 432, 177 111. 280, 69 Am. 
S.R. 242, 42 L.R.A. 797—In re 
Drain’s Estate, 36 N.E.2d 608, 311 
Ill.App. 481. 

N.T.—^In re Barker‘s Estate, 18 N.E. 
2d 656, 279 N.T. 449. 

60 C.J. p 972 note 97. 

79. Ga.—Jackson v. Porward Atlan¬ 
ta Commission, 148 S.E. 356, 39 
Ga.App. 738. 

80. Cal.—First Trust & Savings 
Bank of Pasadena v. Coe College, 
47 P.2d 481, 8 CaJ.App.2d 195— 
Board of Home Mlsslons and 
Church Extension of M. E. Church 
V. Manley. 19 P.2d 21, 129 Cal.App. 
641. 

lowa.—^Toung Men’s Christian Ass’n 
V. Caward, 239 N.W. 41, 213 lowa 
408. 

Kan.—Southwestern College of Win- 
field V. Hawley, 62 P.2d 860, 144 
Han. 652. 

60 C.J. p 972 note 99. 


82. Mo.—Predericktown Chamber of 
Commerce v. Chaney, App., 260 S. 
W.2d 820. 

83. Ind.—^Brown v. Marion Commer- 
cial Club, 97 N.E. 958, 60 Ind.App. 
670. 

84. Mo.—^Fredericktown Chamber of 
Commerce v. Chaney, App., 260 S. 
W.2d 820. 

Tex.—^Wasson v. Clarendon College 
& Universlty Trainlng School, Civ. 
App., 131 S.W. 852. 

85. Ga.—Jackson v. Porward Atlan¬ 
ta Commission, 148 S.E. 366, 39 Ga. 
App. 738. 

86. Ohio.—Cincinnati Summer Op¬ 
era Aas’n V. Williams, 16 N.E.2d 
1000, 68 Ohio App. 513. 

87. Kan.—Southwestern College of 
Winfleld v. Hawley, 62 P.2d 850, 
144 Kan. 662. 

60 C.J. p 973 note 7. 

TTnder statute, burden of proving 
want of consideration for subscrip¬ 
tion is on party claiming it—^Plrst 
Trust & Savings Bank of Pasadena 
V. Coe College, 47 P.2d 481, 8 Cal. 
App.2d 195. 


Ass'n V. Caward, 239 N.W. 41, 218 
lowa 408. 

60 C.J. p 973 note 8. 

89. N.T.—Tioga County General 
Hospita! V. Tldd, 298 N.Y.S. 460, 
164 Mlsc. 273. 

90. Ohio.—Cincinnati Summer Op¬ 
era Ass’n V. Williams, 16 N.E.2d 
1000, 58 Ohio App. 613. 

91. lowa.—^Des Moines Universlty 
V. Livingston, 21 N.W. 664, 65 lowa 
202 . 

92. Tenn.—^Davis, etc., Bldg., etc., 
Co. V. Dlckson, Ch., 63 S.W. 237. 

93. Ark.—^Abraham v. Blytheville 
Industrlal Ass'n, 114 S.W.2d 32, 
195 Ark. 778. 

Ga.—Chlcago Bldg. & Mfg. Co. v. 
Butler, 78 S.E, 244, 139 Ga. 816. 

51 C.J. p 471 note 33. 

Application of parol evidence rule to 
subscriptions see Evidence § 911. 

Evidence held Inadmissible 

Ark.—^Abraham v. Blytheville Indus¬ 
tria! Ass*n, 114 S.W.2d 32, 196 Ark. 
778. 

Ga.—Chicago B!dg. & Mfg. Co. v. 
But!er, 78 S.E. 244, 139 Ga. 816. 

94. N.M.—^Mi!ler v. Preston, 17 P. 
565, 4 N.M. 396. 


;B1. Mich.—Waters v. Union Trust 
Co., 89 N.W. 687, 129 Mich. 640. 


88. lowa.—^Toung Men’s Christian 
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bility is inadniissible.95 Qn the question of con¬ 
sideratiori, it is competent to show tbat money had 
been raised and work done in reliance on the sub- 
scriptions, and the exclusion thereof is error.9® Evi- 
dence of publications of defendant*s subscription 
with his consent for the purpose of inducing others 
to subscribe is admissible, even though defendant 
was not present when they were made.®*^ Plaintiif 
may introduce any competent evidence to show an 
admission by defendant of his promise to con¬ 
tribute®® and to show the amount for which defend¬ 
ant is liable.®® Where defendant claims a parol 
inducement to subscribe, plaintiff may introduce evi¬ 
dence that the person offering the inducement was 
not his agent.i 

On the part of defendant any competent evidence 
is admissible to show fraud in the procurement of 
the subscription,® to show the conditions on which 
the contract was made,® or to show abandonment of 
the enterprise.^ 


(3) Weight and Sufiiclency 

General rufes applicable to cIvM actions govern as 
to the weight and sufficiency of evidence in actions on 
subscriptions. 

General rules applicable to civil actions govern as 
to the weight and sufEciency of evidence in actions 
on subscriptions.® Thus, in an action on a sub¬ 
scription, plaintiff must, where proof of considera- 
tion is necessary, establish it by a preponderance of 
the evidence,® and must likewise establish delivery^ 
and acceptance according to the terms of the sub¬ 
scription.® Circumstantial evidence is or may be 
sufficient to show reliance on defendant^s promise 
by plaintiff.® 

Defendant must establish by a preponderance of 
the evidence any matters of defense which he al- 
leges.i® Thus, where he seeks to defend on the 
ground that the contract was never delivered to the 
proper person, he must prove nondelivery by a 
preponderance of evidence,!^ and this is also true 
where he seeks to rely on abandonment of the 


95. Mo.—Fredericktown Chamber of 
Commerce v. Chaney, App., 250 S. 
W.2d 820. 

96. lowa.—^Des Moines University v. 
Livingston, 10 N.W. 738, 67 lowa 
307, 42 Am.R. 42. 

97. lowa.—Brokaw v, McBlroy, 143 
N.W. 1087, 162 lowa 288, 60 L.R.A., 
N.S., 835. 

98. Ga.—^Toung Men’s Christian 
Ass*n V. Estill, 78 S.B. 1075, 140 
Ga. 291, 48 L..R.A.,N.S., 783, Ann. 
Cas.l914D 136. 

99. Neb.—^Lowe v. Keens, 132 N.W. 
1127, 90 Neb. 565, Ann.Cas.l913B 
430. 

1. Ala.—^Ex parte South, 88 So. 321, 
205 Ala 31. 

2. Vt.'—^Mlddlebury College v. Loom- 
is. 1 Vt. 189. 

60 C.J. p 973 note 18. 

3. lowa.—^Burlington First M. E. 
Church V. Sweny, 52 N.W. 546, 85 
lowa 627. 

4. Wash.—Mann v. 0’Neil, 69 P. 635, 
29 Wash. 115. 

5. Evidence held mxfflolent 

(1) Generally.—^In re Wanamak- 
er^s Estate, 17 Pa.Dist. &Co. 496. 

(2) To establish that the subscrip¬ 
tion was tp be effective o-nly on exe- 
cutiqn of wrltten contracts, which 
were never signed by the deceased 
becauSe of sudden death.—^Reno 
County Community Hospltal Ass'n v. 


Woodford*s Estate, 229 P.2d 730, 171 
Kan. 97. 

(3j To sustain recovery, as agalnst 
defense that defendant did not speci- 
flcally agree to pay sum stated, and 
that his Signature was based on un- 
fulfilled representatlons as to par- 
ticipation of others in project.—^Nel- 
son V. Longmire, 36 P.2d 12, 169 Okl. 
80. 

Evidence held insnffloient 

In action against decedenfs estate 
on subscription note, wherein Corpo¬ 
ration contended that estate was es- 
topped to defend on ground that 
there had been failure of consldera- 
tion when educational program In 
furtherance of which note had been 
given had been abandoned, evidence 
was Insufflcient to show that dece¬ 
dent as maker of note had had any 
knowledge of change in educational 
program, or that he had acquiesced 
thereln within purview of doctrine of 
estoppel.—Cotner College v, Hester’s 
Estate, 61 N.W.2d 612, 155 Neb. 279. 

6. Mo.—Trustees of La Grange Male 
and Female College at La Grange 
V, Parker, 200 S.W. 663, 198 Mo. 
App. 372. 

60 C.J. p 973 note 22. 

Evidence held snfflcient 

(1) Testimony that the subscrip¬ 
tion of each subscriber would have 
as a consideration the subscriptions 
of aJl other subscribers establlshed 
a vaJid consideration for a particular 
subscription.—^Better Business Bu- 
reau of Detrolt v. First Nat. Bank- 
Detroit, 296 N.W. 665, 296 Mlch. 513. 
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7. Wash.—Michels v. Rustemeyer, 
56 P. 380, 20 Wash. 597. 

60 C.J. p 973 note 23. 

8. Wis.—^Evangelish Lutherish St. 
Martin’s Gemeinde v. Preuss, 122 
N.W. 719, 140 Wis. 349, 17 Ann.Cas. 
1074. 

60 C.J. p 973 note 24. 

9. Vt.—^Eastern States Agricultural 
and IndustriaJ League v. Vail's Es¬ 
tate, 124 A. 668, 97 Vt. 496, 38 A.L. 
R. 845. 

10. Ga.—^Miller v. Oglethorpe Uni¬ 
versity, 100 S.B. 784, 24 Ga.App. 
388. 

Evidence held snfflcient 
Neb.—Cotner College v. Hester's Es¬ 
tate, 61 N.W.2d 612, 155 Neb. 279. 
Wash.—Gose v. Harris, 82 P.2d 160, 
196 Wash. 167. 

Evidence held InsnfiELclent 
Colo.—Colorado Woman*s College v. 
Bradford-Robinson Printlng Co., 
167 P.2d 612, 114 Colo. 237. 

N.Y.—Tioga County General Hospltal 
V. Tidd, 298 N.T.S. 460, 164 Misc. 
273. 

Subscription In ald of raliroad 
Evidence was .held not to show 
that notes given in connection with 
proposed constructlon of raliroad 
were not to become operative unless 
signed by certain number of persons. 
—Adair v. First Nat. Bank, 253 111. 
App. 206. 

11. Wash.—^Michels v. Rustemeyer,. 
66 P. 880, 20 Wash. 697. 
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€nterprise^2 or want of consideration.^S if defend- 

ant’s evidence is insufficient to defeat recovery of 
a subscription, it is insufficient to warrant recovery, 
“by way of counterclaim, of payments which he has 
auade.i^ 

e. Trial 

General rules apply as to trial In actions on sub¬ 
seri ptions, 

General rules apply as to trial in actions on sub- 
5criptions>5 Thus, where the evidence is conflict- 
ing, questions of fact are for the jury,i® such as 
'whether defendant orally subscribed to a fund,^*^ 
'whether the subscriber had the mental capacity to 
■make the subscription,^* whether a subscription was* 
■secured through fraud,i* whether the contract sued 
<on was supported by consideration,^® or whether a 
campaign committee having power to solicit sub- 
‘scriptions had power to accept them.^l Likewise, 
-on conflicting evidence the question of performance 


or nonperformance of conditions is for the jury .22 

Since a reasonable time for performance is al- 
lowed where no time is specified in the contract, 
what is a reasonable time for performance is for the 
jury to determine.23 Where they are supported by 
evidence, the court will not reverse findings that 
the subscription was delivered conditionally^^ or 
that defendant never authorized the signing of his 
name to the subscription.^s A verdict for plaintiff 
will not be disturbed where supported by the evi¬ 
dence. 2* 

Where the evidence is such that but one conclu- 
sion can be drawn therefrom, the question of plaiti- 
tiff^s reliance on defendant^s contract should not be 
submitted to the jury.*7 Where no issue of fact is 
raised as to the validity and enforceability of the 
subscription, it is proper to direct a verdict for plain¬ 
tiff.** Where the proof shows, without dispute, a 
want of consideration, a directed verdict for defend¬ 
ant is proper.2* 


::SXJBSEQUENS. As the first word of a maxim as 
i:o which there have been no recent applications 
rsee 60 C J. p 974 note 1. 

.SUBSEQUENT. The word ^^subsequent" is used in 
-different senses and is susceptible of different signi- 
'fications, and its true meaning in any particular 
-case must be collected from its context and subject 


matter.l 

As an adjective* the term '^subsequent,” in its 
common and ordinary aceeptation,* means following 
in time;^ coming or being later than something 
elsej^ succeeding.* 

It is defined in a slightly different sense as mean¬ 
ing following as a resuit;7 consequent;* and it has 


"12. Wash.—^Michels v. Rustemeyer, 
supra. 

13. Ga.—^Miller v. Oglethorpe Uni- 
versity, 100 S.B. 784, 24 Ga.App. 
388. 

14. Ky.—Brown v. Farmers' Deposit 
Bank, 3 S.W.2d 215, 223 Ky. 171. 

15. Ga.—Candler v. Taarab Temple 
Bldg. Co., 172 S.B. 63, 178 Ga. 63, 
and answers conformed to 172 S.R 
344, 48 Ga.App. 163. 

-Neb.—^In re Steininger*s Estate, 297 
N.W. 159, 139 Neb. 284. 

16. Neb.—In re Steininger*s Estate, 
supra. 

:17. Ky.—^Lewis v. Durham, 265 S.W. 
934, 205 Ky. 403. 

18. Neb.—^In re Steininger*s Estate, 
297 N.W. 169, 139 Neb. 284. 

19. Ark.—Cartwright v. Dennis, 260 

S.W. 424, 163 Ark. 503. 

:20. N.J.—New Jersey Orthopsedic 
Hospital & Dispensary v. Wrlght, 
113 A. 144, 95 N.J.Law 462. 


21. N.J.—^New Jersey Orthopsedic 
Hospital & Dispensary v. Wnght, 
supra. 

22. 111.—^Merchants’ Bldg. Imp. Co. 
V. Chicago Exch. Bldg. Co., 71 N.E. 
22, 210 111. 26, 102 Am.S.R. 145. 

60 C.J. p 974 note 36. 

StLb8crlptio]i. In ald of rallroad 

111.—Ogden V. Kirby, 79 111. 555. 

23. lowa..—^Paddock v. Bartlett, 26 
N.W. 906, 68 lowa 16. 

Mich.—Waters v. Union Trust Co., 
89 N.W. 687, 129 Mich. 640. 

24. Wash.—^First Methodist Bpisco- 
pal Church v, Soden, 229 P. 534, 
131 Wash. 228. 

25. Ark.—'Arkansas Christian Col- 
lege V, Malone, 271 S.W. 964, 168 
Ark. 1167. 

26. Kan.—^Young Men's Christian 
Asa’n V. Sentney, 173 P. 917, 103 
Kaji. 388. 

27. Mich.—Sutton v. Rann, 112 N.W. 
721, 149 Mich. 36. 
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28. N.T.—Mechanicville War Chest 
V. Ryan, 181 N.Y.S. 576, 110 Misc. 
448. 

29. lowa.—^University of Des Moines, 
lowa V. Livingston, 10 N.W. 738, 
67 lowa 307. 

1. Conn.—Sands v. Lyon, 18 Conn. 
18, 27. 

2. Va.—Commonwealth v. Ellett, 4 
S.B.2d 762, 766, 174 Va 403. 

3. Va—Commonwealth v. Ellett, su¬ 
pra 

4- U.S.—In re Andrews, C.A.Ind., 
172 P.2d 996, 999. 

Va.—Commonwealth v. Ellett, 4 S.E. 
2d 762, 766. 174 Va 403. 

60 C.J. p 974 note 3. 

5- Va—Commonwealth v, Ellett, su¬ 
pra 

6. Va—Commonwealth v, Ellett, su¬ 
pra 

7. U.S.—^In re Andrews, C.A.Ind.r 
172 F.2d 996, 999. 

8. U.S,—^In re Andrews, supra 
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also Been construed to mean "next.”® 

^‘Subsequent” has been distinguished from "sec- 
ond” see 79 C.J.S. p 934 note 87, and it has been 
held synonymoTis with, and has also been distin- 
goished from, “since” see 80 C.J.S. p 1307 notes 15, 
10 . 

Phrases employing the term are set out in the 
note.^0 

SXJBSEQUENTLT. Afterwards; at a later time.^^ 

SUBSERVIENT. Serving to promote some end;^^ 
useful as an instrument to promote a purpose;^^ 
Tiseful in an inferior capacity.^^ 

SUBSIDIART. Fumishing aid; auxiliary; tribu- 
tary; as, a snbsidiary streamjis especially, aiding 
in an inferior position or capacity.^® 

^‘Snbsidiary” has been held S 3 nionymons with 
“auxiliary” see 7 C.J.S. p 1300 note 60. 


SUBSIDT. Something, usually money, donated or 
given or appropriated by the govemment through its 
proper agenciesji^ a grant of funds or property 
from a govemment,^® as of the state or a municipal 
Corporation,to a private person or company to 
assist in the establishment or support of an enter- 
prise deemed advantageous to the public;20 a sub- 
vention.2i 

Pecnniary premiuras offered by the govemment 
to persons enlisting in the public Service, or engag- 
ing in particnlar indnstries, or performing specifiedl 
Services for the public benefit are treated in Boun- 
ties § 1 et seq. 

SUBSIST. To have existence; to be; to exist or 
continue to exist also, to provide with subsis- 
tence.23 

SUBSISTENCE. That which supports life;24 that 
whieh furnishes support to animal life;25 means of 
support 6 provisions, or that which procures pro- 


9. N.J.—Osborn V. Rogers, 19 N.J. 

Eq. 429. 431. 

10. Flirases 

(1) "Condition subsequent” see 16 
C.J.S. p 812 notes 79-81. 

(2) “Subsequent appearance” see 
Appearances § 1 c (5). 

(3) “Subsequent creditor" general- 
ly see 21 C.J.S. p 1054 notes 74, 75; 
gratuitous conveyances made with 
intent to defraud subsequent credi- 
tors see title index to Fraudulent 
Conveyances. 

(4) “Subsequent mortgagee in good 
faith" is a mortgagee who receives 
his mortgage without knowledge of 
the existence of a prior mortgage.— 
Vanaman v. Fliehr, 71 A. 692, 693, 
75 N.J.Bq. 88—60 C.J. p 975 note 9. 

(6) “Subsequent negligence" doc- 
trine see Negligence §§ 136-139. 

(6) “Subsequent purchaser in good 
falth for value" distinguished from 
“creditor** see 21 C.J.S. p 1053 note 
54. 

(7) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 975 notes 
10-44. 

11. U.S.—^In re Rosenfield, D.C.N.J., 

20 F.Cas.No.12,058. 

Flirases employing the word and 
as to which more recent adjudica- 
tions have not been found see 60 C.J. 
p 976 notes 47-49. 


12. 111.—^Rosehlll Cemetery Co. v. 
Kern, 35 N.E. 240, 243, 147 111. 
483—^People v. Graceland Cemetery 
Co., 86 111. 336, 338, 29 Am.R. 32. 

Fhrase employing the term and as 
to which more recent adjudicatione 
have not been found see 60 C.J. p 
976 note 53. 

13. 111.—^People V. Graceland Ceme¬ 
tery Co., 86 111. 336, 338, 29 Am.R. 
32. 

14. 111.—^Rosehill Cemetery Co. v. 
Kern, 35 N.E. 240, 243, 147 111. 483. 

15. Mo.—^Baker v. Penley, 128 S.W. 
2d 295, 298, 233 Mo.App. 998. 

Flirases 

(1) “Subsidiary company’* defined 
see 16 C.J.S. p 648 note 9.1. 

(2) “Subsidiary Corporation** de- 
flned see Corporations § 14. 

16. Mo.—Baker v. Fenley, 128 S.W. 
2d 295, 298, 233 Mo.App, 998. 

An inferior portion or capaclty 
Neb.—^Polts V. Globe Life Ins. Co., 
223 N.W. 797. 803, 117 Neb. 723. 

17. U.S.—^Kennecott Copper Corp. 
V. State Tax Commission, D.C. 
Utah, 60 F.Supp. 181, 182. 

In thls coTintry, by the Congress. 
—^Kennecott Copper Corp. v. State 
Tax Commission, supra. 

18. Ariz.—State Tax Commission v. 
Miami Copper Co., 246 P.2d 871, 876, 
74 Ariz. 234. 


Mont.—^Klies v. Linnane, 166 P.2d 
183, 185, 117 Mont. 59. 

60 C.J. p 976 note 67. 

19. Can.—^Attorney-GeneraJ of Can- 
ada V. Quebec & Saguenay R. Co., 
23 Can.R.Cas. 310, 17 Can.Exch. 
306, 41 Dom.L.R. 676, 580. 

20. Ariz.—State Tax Commission v. 
Miami Copper Co., 246 P.2d 87U 
876, 74 Ariz. 234. 

Mont.—^Klies v. Linnane, 156 P.2d 
183, 185, 117 Mont. 59. 

60 C.J. p 976 note 57. 

It is an artifLciaI way of encourag- 
ing an industry or enterprise other- 
wise than by increasing the value of 
its product.—^Klies v. Linnane, supra 

21. Can.—Attorney-General of Can- 
ada V. Quebec & Sagruenay R. Co., 
23 Can.R.Cas. 310, 17 Can.Exch. 
306, 41 Dom.L.R. 676, 580. 

22. Webster New Int.D. 

Flirases as to which more recent 
adjudicatione have not been found! 
see 60 C.J. p 976 notes 62—64. 

23. La.—Molse*s Succession, 31 SOw 
990, 991, 107 La 717. 

24. La.—Moise's Succession, 31 So. 
990, 991, 107 La 717. 

25. Mo.—^Dunnavant v. State Social 
Security Commission, 160 S.W.2<J 
1103, 1108, 235 Mo.App. 1107. 

26. Mo.—^Dunnavant v. State Social 
Security Commission, supra 

N.C.—^Dyer v. Dyer, 194 S.E. 278, 280> 
i 212 N.C. 620. 
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visions;27 liveliliood,®^ as, a meager snbsistence.^^ 

It has been said that a house in which to live may 
reasonably come within the meaning of subsistence.^O 

^^Snbsistence” has been held synonymous with 

^‘support.”3l 

SUBSTANCE. The word ^^snbstance^' is derived 
from the Latin sub stare, meaning to stand under,32 
and, while the term is susceptible of different signi- 
fications according to the circumstances,33 as its 
etymology indicates, substance is that which stands 
under and supports all phenomena, whether material 
or menta! the substratum.35 Substance is the 
essence36 of the thing itself ;37 that which makes a 
thing what it is, or gives it its essential nature. 3 8 

The term “substance” is frequently employed to 


signify that which is essential ;39 and in this sense 
is defined as meaning the characteristic and essential 
components^o of anything;^! the most important 

element^2 ^ny existence;^3 the main partj^^ the 

essential part;46 the essential or material part;^® 
the main or material part;^7 that in and for which 
a thing chiefly exists.^3 

The Word is sometimes used to indicate the mean- 
ing49 expressed by any speech or writing;50 es¬ 
sential import;5i purport;^^ it may refer to 

an abstract or compendium.53 

“Substance” has various other connotations, and 
it may also denote body, matter, or the material of 
which a thing is made;^"^ and in connection with 
this meaning it has been said that all substances are 
divided into three general classes; Animal, vegeta- 

ble, and mineral.^S 


27. Mo.—^Dunnavant v. State Social 
Security Commission, 150 S.W.2d 
1103, 1108, 235 Mo.App. 1107. 

N.C.—Dyer v. Dyer, 194 S.B. 278, 280, 
212 N.C. 620. 

Tood 

La.—Moise's Succession, 31 So. 990, 
991, 107 La. 717. 

28. Mo.—^Dunnavant v. State Social 
Securi ty Commission, 150 S.W.2d 
1103, 1108, 235 Mo.App. 1107. 

N.C.—^Dyer v. Dyer, 194 S.E. 278, 
280, 212 N.C. 620. 

29. Mo.—Dunnavant v. State Social 
Security Commission, 150 S.W.2d 
1103, 1108, 235 Mo.App. 1107. 

30. N.C.—^Edmundson v. Edmund- 
son, 22 S.B.2d 576, 681, 222 N.C. 
181. 

81. Mont.—^Majors v. Lewis and 
Clark County, 201 P. 268, 269, 60 
Mont. 608. 

32. Ala—State v. Tunstall, 40 So. 

135, 136, 146 Ala 477. 

33. N.T.—Lincoln Nat. Bank v. 
John Pierce Co., 164 N.T.S. 421, 
425, 98 Misc. 325. 

60 C.J. p 976 note 69. 

34. Mo.—Bellows v. Travelers* Ins. 
Co. of Hartford, Conn., 203 S.W. 
978, 984. 

60 C.J. p 976 note 68 [a]. 

35. Ala—State v. Tunstall, 40 So. 

136, 136, 146 Ala. 477. 

36. Mo.—Bellows v. Travelers' Ins. 
Co. of Hartford, Conn., 203 S.W. 
978, 984. 

60' C.J. p 976 note 77. 

37- Mo.—Bellows v. Travelers' Ins. 
Co. of Hartford, Conn., supra 


“Substance,” iu this seuso, is aJ- 
ways the essence of an existent 
thing; it is essence plus existence; 
a real or determinate subject.—State 
V. Gregory, 198 N.W. 58, 60, 198 lowa 
316. 

38. lowa—State v. Gregory, supra 

39. 111.—Chicago Discount Corpora¬ 
tion V. Palmer, 279 Ill.App. 216, 
223. 

Okl.—McCoy V. State, 223 P.2d 778, 
781, 92 Okl.Cr. 412. 

S.D.—Potts V. Miller, 39 N.W.2d 667, 
671. 

60 C.J. p 976 note 78. 

40. Ala—State v. Tunstall, 40 So. 
135, 136, 145 Ala. 477. 

Idaho.—State v. Lowe, 88 P.2d 502, 
505, 60 Idaho 98. 

lowa.—State v. Gregory, 198 N.W. 
58, 60, 198 lowa 316. 

41. Idaho.—State v. Lowe, 88 P.2d 
502, 505, 60 Idaho 98. 

lowa.—State v. Gregory, 198 N.W. 
58, 60, 198 lowa 316. 

42. Ala—State v. Tunstall, 40 So. 
135, 136, 146 Ala 477. 

Idaho.—State v. Lowe, 88 P.2d 502, 
605, 60 Idaho 98. 

lowa—State v. Gregory, 198 N.W. 58, 
60. 198 lowa 316. 

43. Idaho.—State v. Lowe, 88 P.2d 
502, 505, 60 Idaho 98. 

lowa—State v. Gregory, 198 N.W. 
68. 60, 198 lowa 31,6. 

44. Idaho.—State v. Lowe, 88 P.2d 
502, 505, 60 Idaho 98. 

60 C.J. p 977 note 91. 

45. Pa—Commonwealth v. Borden, 
61 Pa 272, 276. 

60 C.J. p 977 note 89. 

The substance of a thing is its 

761 


essential part.—Sanders v. Wyatt, 
LaApp., 176 So. 137, 139. 

46. Ala—State v. Tunstall, 40 So. 
135, 136, 145 Ala. 477. 

60 C.J. p 976 note 88. 

Slmilarly deflxLed 

(1) The essential or important 
part.—Rathbone v. Wirth, 45 N.R 15, 
36. 150 N.T. 459, 34 L.R.A. 408. 

(2) The real or essential part.— 
State V. Tunstall, 40 So. 135, 136. 145 
Ala 477. 

(3) The material thing.—^Rathbone 
V. Wirth, supra 

47. Pa—Commonwealth v. Borden, 
61 Pa 272, 276. 

60 C.J. p 977 note 90. 

The substance of a thing is its 
main or material part.—Sanders v. 
Wyatt, LaApp.. 176 So. 137, 139. 

48. N.T.—Rathbone v. Wirth, 45 N. 
B. 15. 36, 150 N.T. 459, 34 L.R.A. 
408. 

49. Ala.—State v. Tunstall, 40 So. 
135, 136, 145 Ala 477. 

60 C.J. p 977 note 5. 

50. Ala—State v. Tunstall, supra. 

51. Ala—State v. Tunstall, supra. 
Idaho.—State v. Lowe, 88 P.2d 502, 

505, 60 Idaho 98. 

52. Idaho.—State v. Lowe, supra 
60 C.J. p 977 note 7. 

53. Ala—State v. Tunstall, 40 So. 
135, 136, 145 Ala 477. 

60 C.J. p 976 note 75. 

54. U.S.—U. S. V. Brunett, D.C.Mo., 
53 F.2d 219, 229. 

55. N.M.—^Board of Com’rs of Roose- 
velt County v. Good, 106 P.2d 470, 

I 472, 44 N.M. 495. 
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Tte Word "snbstance” is further defined as mean- 
ing that which receives modifications.®® 

'^Substance” has been held synonymous with "sub- 
ject” and the words have also been distingnished 
see ante p 554 notes 64, 65. It is sometimes used 
in contradistinction to "letter” see 52 C.J.S. p 1054 
note 98, and is nsnally contrasted with, or employed 
as the antithesis of, “form,” but not always so, see 
37 C.J.S. p 113 notes 43, 44 '‘Substanee” has also 
been distingnished froni ^*tenor.”57 

Phrases employing the tenn are set ont in the 

note.^8 

SUB STANTIAL. While the word ^^substantiaF^ is 
oecasionally employed as a nonn, and as such is 
defined as meaning that which is of essential valne 
or worth,59 it is more frequently employed as an 
adjective, and it is as an adjective that the term is 
treated in the following paragraphs. 


The word ^‘substantial” is a relative,® o and not an 
exact,®! term. It has been said to be as illusive a 
word as the Euglish langnage contains,®^ and is of 
varied meaning,and is snsceptible of different 
meanings according to the circnmstances®^ of its 
nse,®® and in considering the word it must be ex- 
amined in its relation to the context,®® and its mean¬ 
ing is to be gauged by ali the circnmstances snr- 
rounding the transaction with respect to which it has 
been nsed.®7 

The term has reference to something worthwhile 
as distingnished from something withont valne or 
merely nominal,®^ and it imports a considerable 
amonnt of valne in opposition to that which is in- 
conseqnential or small,®^ and in this sense is defined 
as meaning of real worth and importance;*^® of 
considerable valne valnable;'^^ considerable in 
amonnt, valne, or the like.^^ In opposition to that 
which is inconseqnential or small, the term is also 


S6. Ala.—State v, Tunstall, 40 So. 
135. 136, 146 Ala. 477. 

B7. Eng.—Wrlgrht v. Clements, 3 B. 
&Ald. 603, 506, 5 B.C.L. 292, 106 
Reprint 746. 

62 C.J. p 709 note 92. 

58. Plirases 

(1) “Amendment in substance’* as 
distinguished from “amendment In 
form“ see 37 C.J.S. p 114 note 63. 

(2) “Defect in substance” as dls- 
tinguished from “defect in form” see 
37 C.J.S. p 114 note 53. 

(3) “In substance was true” is 
commonly and ordinarily understood 
as meaning “essentially” or “in all 
materia! respects” true.—^Klein- 
schmldt V. Johnson, Mo., 183 S.W.2d 
82, 86. 

(4) “Substance of certiflcate” as 
distinguished from “form of certifi- 
cate” see 37 C.J.S. p 114 note 53. 

(5) Other phrases as to which 
more recent adjudicatione have not 
been found see 60 C.J. p 976 notes 
73, 74, p 977 notes 99-2, 8. 

59. Ind.—^McCague v. New York, C. 
& St. L. R. Co., 71 N.E.2d 669, 576, 
225 Ind. 83. 

60- Cal.—^Application of Scroggln, 
229 P.2d 489, 491, 103 Cal.App.2d 
281—^Puhrman v. American Nat. 
Building & Loan Ass’n, 14 P.2d 601, 
604, 126 Cal.App. 202. 

61. Cal.—^Application of Scroggin, 
229 P.2d 489, 491, 103 Cal.App.2d 
281. 

No mle of thumb can be lald down 
flxing its exact meaning.—In re 
Opening Ballot Boxes and Counting 


Votes Cast in Second Precinct, Third 
Ward, Borough of Steelton, 195 A. 
466, 468. 129 Pa,Super. 302. 

62. Pa.—^In re Opening Ballot Boxes 
and Counting Votes Cast in Second 
Precinct, Third Ward, Borough of 
Steelton, supra. 

63- Ind.—McCague v. New York C. 
& St. L. R. Co., 71 N.E.2d 569, 671, 
225 Ind. 83. 

«Many Ulustrattons of its use may 
be found in 60 C.J. 977.”—In re Open¬ 
ing Ballot Boxes and Counting Votes 
Cast in Second Precinct, Third Ward. 
Borough of Steelton, 196 A, 466, 468, 
129 PaSuper. 302. 

64. U.S.—^Ewald v. Commissioner of 
Internal Revenue, C.C.A.6, 141 P.2d 
750, 752. 

Pa-—In re Opening Ballot Boxes and 
Counting Votes Cast in Second 
Precinct, Third Ward, Borough of 
Steelton, 195 A. 466, 468, 129 Pa. 
Super. 302. 

65. U.S.—^Ewald v. Commissioner of 
Internal Revenue, C.C.A.6, 141 F.2d 
750, 762. 

66. Ind.—^McCague v. New York C. 
& St. L. R. Co.. 71 N.B.2d 669, 671, 
225 Ind. 83. 

67- Cal.—^Application of Scroggin, 
229 P.2d 489, 491, 103 Cal.App.2d 
281—^Fuhrman v. American Nat 
Building & Loan Ass’n, 14 P.2d 601, 
604, 126 Cal.App. 202. 

68. La.—State v. Breedlove, 7 So. 

2d 221, 244, 199 La. 965. 

Wash.—In re Krause's Estate, 21 
P,2d 268, 270, 173 Wash. 1. 
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I «Thus we speak of a substantia! 
profit or a substantia! gift to char- 
Ity.”—Shaughnessy v. Linguistic Soc. 
of America, Md., 84 A.2d 68, 70. 

69. Cal.—^Application of Scroggin, 
229 P.2d 489, 491, 103 Cal.App.2d 
281—^Puhrman v. American Nat 
Building & Loan Ass’n, 14 P.2d 601, 
604, 126 Cal.App. 202. 

70. Ind.—McCague v. New York, C. 
& St L. R. Co., 71 N.E.2d 669, 676, 
225 Ind. 83. 

Ohio.—Tax Commission of Ohio v. 
American Humane Education Soc., 
181 N.E. 667, 668, 42 Ohio App. 4. 

71. Ohio.—Tax Commission of Ohio 
V. American Humane Education 
Soc., supra. 

Considerable sure 
Ind.—McCague v. New York, C. & 
St L. R. Co., 71 N.E.2d 669, 676, 
225 Ind. 83. 

72. Ind.—^McCague v. New York, C. 
& St L. R. Co., supra. 

Ohio.—Tax Commission of Ohio v. 
American Humane Educatlo^n Soc., 
181 N.E. 567, 558, 42 Ohio App. 4. 

Having essential value 

Md.—Shaughnessy v. Lingulstic Soc. 
of America, 84 A.2d 68, 70. 

73. U.S.—Carey v. Social Sec. Board, 
D.C.Ky., 62 P.Supp. 458, 460—Safe 
Deposit & Trust Co. of Baltimore 
V. Magruder, D.C.Md., 34 P.Supp. 
199, 202. 

CaJ.—In re Teed*s Estate, 247 P.2d 
54, 58, 112 Cal.App.2d 638. 

Pa.—Opening of Quincy Township 
Ballot-Box, 10 Pa-Dlst&Co. 637. 
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defined as meaning large 

It may be employed as meaning more than ^^seem- 
ing or imaginary,”75 and in this sense is defined as 
meaning not seeming or imaginary;76 having real 
existenee;'^'^ not illusive;'^^ existing as a snbstance;'^^ 
belonging to snbstancej^O consisting of, pertaining 


to, of the nature of, or being, substancej^l actualjS^ 
real;83 genuine;^^ truej^S veritable.®^ 

The term is frequently employed to indicate that 
whieh is serious as opposed to that which is trival,^^ 
and in this sense is defined as meaning that is of 
moment;*s important;89 essential;^^^ material;®^ 


Similarly defined 

(1) Considerable in amount or 
value.—Shaughnessy v. Linguistlc 
Soc. of America, Md., 84 A.2d 68, 70. 

(2) Conslderable in amount.—Mc- 
Cague V, New York, C. & St. L. R. 
Co., 71 N.E.2d 669, 576, 225 Ind. 83. 

(3) A conslderable amount.—^Mc- 
Cague V. New York, C. & St. L. R. 
Co., supra 

74. U.S.—Safe Deposit & Trust Co. 
of Baltlmore v. Magruder, D.C.Md., 
34 F.Supp. 199, 202. 

Ind.—^McCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 669, 576, 225 
Ind. 83. 

Pa.—Openlng of Qulncy Township 
Ballot-Box, 10 PaDlat&Co. 537. 

75. Ind.—McCague v. New York, C. 
& St. L. R. Co., 71 N.E.2d 569, 571, 
225 Ind. 83—Sylvester v. State, 187 
N.E. 669, 670, 205 Ind. 628. 

76. Cal.—In re Teed's Estate, 247 
P.2d 64, 68, 112 Cal.App.2d 638. 

Kan.—Seglem v. Skelly 011 Co., 66 
P.2d 563, 654, 146 Kan. 216. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 966. 

Va—^Yeary v. Holbrook, 198 S.E. 441, 
460, 171 Va 266. 

60 C.J. p 979 note 73. 

Not ItnaglTvary 

Md.—Shaughnessy v. Linguistlc Soc. 
of America, 84 A.2d 68, 70. 

77. Md.—Shaughnessy v. Linguistlc 
Soc. of America, supra 

78. Cal.—^In re Teed’s Estate, 247 
P.2d 64, 68, 112 Cal.App.2d 638. 

Kan.—Seglem v. Skelly 011 Co., 65 
P.2d 563, 554, 145 Kan. 216. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Va—^Yeary v. Holbrook, 198 S.E. 441, 
460, 171 Va 266. 

60 C.J. p 979 note 72. 

79. Cal.—In re Teed’s Estate, 247 P. 
2d 64, 68, 112 Cal,App.2d 638. 

Ind.—^McCague v. New York, C. & 
SL L. R. Co., 71 N.E.2d 669, 676, 
225 Ind. 83. 

80. Kan.—Seglem v. Skelly Oil Co., 
66 P.2d 653, 554, 145 Kan. 216. 

60 C.J. p 977 note 16. 

Slmilarly defined 

(1) In substance.—People v. Omen, 
124 N.E. 860, 863, 290 111. 59. 

(2) In substance or in a substan- 
tial manner.—^Newark Stove Co. v. 


Gray & Dudley Co., D.C.Tenn., 39 P. 
Supp. 992, 993. 

(3) In the maln.—People v. Omen, 
supra 

81. CaJ.—^In re Teed’s Estate, 247 
P.2d 64. 57. 68. 112 Cal.App.2d 638. 

La—State v. Breedlove, 7 So.2d 221, 
244. 199 La 966. 

82. U.S.—Ewald V. Commissioner of 
Internal Revenue, C.C.A.6, 141 F.2d 
750, 762. 

Pa.—^In re Openlng Ballot Boxes and 
Counting Votes Cast in Second 
Precinct, Third Ward, Borough of 
Steelton. 195 A. 466, 468. 129 Pa 
Super. 302. 

Actnally existing 

Kan.—Seglem v. Skelly Oil Co., 65 P. 

2d 553, 554, 145 Kan. 216. 

60 C.J. p 977 note 15. 

83. Cal.—^In re Teed’s Estate, 247 
P.2d 54, 68. 112 Cal.App.2d 638. 

Ind.—McCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 669, 576, 225 
Ind. 83. 

Kan.—Seglem v. Skelly Oil Co., 65 
P.2d 663, 554, 145 Kan. 216. 

La.—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Va.—Yeary v. Holbrook, 198 S.E. 441, 
450, 171 Va 266. 

60 C.J. p 977 note 19. 

Slmllarly expressed 

“A sixth meaning is real or true 
in the main or for the most part. So 
we speak of substantial success, or a 
substantial agreement as to the 
points discussed.”—Shaughnessy v. 
Linguistlc Soc. of America Md., 84 
A.2d 68, 70. 

84. Ind.—McCague v. New York, C. 
& St. L. R. Co., 71 N.E.2d 669, 576, 
225 Ind. 83. 

Genuine and souud 

Md.—Shaughnessy v. Llnguistic Soc. 
of America, 84 A.2d 68, 70. 

85. Cal.—^In re Teed's Estate, 247 
P.2d 64, 68, 112 Cal.App.2d 638. 

Ind.—McCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 569, 576, 225 
Ind. 83. 

Kan.—Seglem v. Skelly Oil Co., 66 
P.2d 563, 664, 146 Kan. 216. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Va—^Yeary v. Holbrook, 198 S.E. 441, 
450, 171 Va 266. 

60 C.J. P 979 note 74. 
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88. Kan.—Seglem v. Skelly Oil Co., 
66 P.2d 553, 654. 145 Kan. 216. 

60 C.J. P 979 note 74. 

87. N.J.—Phelps Dodge Copper Prod¬ 
ucts Corp. V. United Elee., Radio 
& Mach. Workers of America, 46 A. 
2d 463, 459, 138 N.J.Bq. 3. 

88. La—State v. Breedlove, 7 So.2d 
221, 244, 199 La 966. 

That of moment 

Vt.—^Vermont Accident Ins. Co. v. 
Burns, 40 A.2d 707, 710, 114 Vt. 143. 

89. Ind.—McCague v. New York, C. 
& St. L. R. Co., 71 N.E.2d 669, 676, 
225 Ind. 83. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Vt—^Vermont Accident Ins. Co. v. 
Bums, 40 A.2d 707, 710, 114 Vt 143. 

Va.—Bank of Chatham v. Arendall, 
16 S.E.2d 362, 365, 178 Va 183— 
Yeary v. Holbrook, 198 S.E. 441, 
450, 171 Va 266. 

Vltal and important 

Md.—Shaughnessy v. Llnguistic Soc. 
of America 84 A.2d 68, 70. 

90. U.S.—EwaJd v. Commissioner of 
Internal Revenue, C.C.A.6, 141 P.2d 
750, 762. 

Cal.—In re Teed’s Estate, 247 P.2d 
54, 58, 112 Cal.App.2d 638. 

Ind.—^McCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 569, 676, 226 
Ind. 83. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Pa—In re Openlng Ballot Boxes and 
Counting Votes Cast in Second 
Precinct Third Ward, Borough of 
Steelton, 196 A. 466, 468, 129 Pa 
Super. 302. 

|Vt.—^Vermont Accident Ins. Co. v. 
Burns, 40 A.2d 707, 710, 114 Vt 143. 

Va—Bank of Chatham v. Arendall, 
16 S.E.2d 362, 355, 178 Va 183— 
Yeary v. Holbrook, 198 S.E. 441, 
460, 171 Va 266. 

60 C.J. p 977 note 17. 

Essentially 

U.S.—^Newark Stove Co. v. Gray & 
Dudley Co., D.C.Tena, 89 F.Supp. 
992, 993. 

91. U.S.—Ewald V. Commissioner of 
Internal Revenue, C.C.A.6, 141 F.2d 
760, 762. 

Cal.—^In re Teed’s Estate, 247 P.2d 
64, 68, 112 Cal.App.2d 638. 

111.—^People V. Chicago & E. I. R. Co, 
129 N.E. 846, 848, 296 111. 246. 
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fiindameiital;®2 pertaining to fundamental right or 
to the merits, as distinguished from questions o£ 
mere form or maniier.®^ 

'^Substantial” is further defined as meaning having 
good substance;^^ having firm or good material;^^ 
strongjS® stout;97 solid;98 solidly based;^^ firm;l 
firmly established.2 It also means absolute; com¬ 
plete; certain; sole;3 abundant; plentiful;^ weal- 


tby, prosperous, and responsible.^ 

“Substantial” bas been held to be equivalent to, or 
synonymous with, “actual” see 1 C.J.S. p 1433 note 
54.1, “bodily” see 11 C.J.S. p 375 note 24.1, ''cor- 
porear see 20 C.J.S. p 235 note 6.1, ‘'stable,”6 
"sturdy,”*^ and “tangible.”^ 

Phrases cnqoloying the word are sct out in the 
note.^ 


Ind.—^MeCague v. New York, C. & 
St. L. R. Co., 71 N.B.2d 669, 576, 
225 Ind. 83. 

La.—State v. Breedlove, 7 So.2d 221, 
244, 199 La. 966. 

Pa.—In re Opening Ballot Boxes and 
Counting Votes Cast in Second 
Precinct, Third Ward, Borough of 
Steelton, 195 A- 466, 468, 129 Pa. 
Super. 302. 

Vt.—Vermont Accident Ins. Co. v. 

Burns. 40 A.2d 707, 710, 114 Vt. 143. 
Va.—^Bank of Chatham v. Arendall, 
16 S.E.2d 352, 366, 178 Va. 183— 
Teary v. Holbrook, 198 S.E. 441, 
450. 171 Va. 266. 

Slmilorly deflned 

<1) Materlally.—^Newark Stove Co. 
V. Gray & Dudley Co., D.C.Tenn., 39 
P.Supp. 992, 993. 

(2) Including material or essentlal 
parta.—People v. Omen, 124 N.E, 860, 
863, 290 111. 59. 

92. U.S.—^Ewald v. Commlssioner of 
Internal Revenue, C.C.A-6, 141 P,2d 
750, 752. 

111. — ^People V. Chicago & E. I. R. Co., 
129 N.E. 846, 848, 296 111. 246. 
lud.—^MeCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 569, 576. 225 
Ind. 83. 

Pa.—In re Opening Ballot Boxes and 
Counting Vo-tes Cast in Second 
Precinct, Third Ward, Borough of 
Steelton. 195 A. 466, 468, 129 Pa. 
Super. 302. 

93. Md.—Shaughnessy v. Linguistic 
Soc. V. America, 84 A.2d 68, 70. 

ninstratlve use 

“Thus the right of trial hy jury 
is a substantial right. Likewlse, 
substantial performance of a con- 
tract is one that fulfllls reasonably 
well the essential stipulations, 
though it is deficient in punctuallty 
of performance or in minor details 
of manner, for which moderate de- 
duction from the stipulated price 
would give adequate compensation." 
—Shaughnessy v. Linguistic Soc. of 
America, supra. 

94. Cal.—^In re Teed*s Estate, 247 P. 
2d 6-4, 68, 112 Cal.App.2d 638. 

Ind.—^MeCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 669, 676, 225 
Ind. 83. 


La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

95. Md.—Shaughnessy v. Linguistic 
Soc. of America, 84 A.2d 68, 70. 

96. Cal.—In re Teed’s Estate, 247 P. 
2d 54, 68. 112 Cal.App.2d 638. 

Ind.—MeCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 6S9, 576, 225 
Ind. 83. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Md.—Shaughnessy v. Linguistic Soc. 
of America, 84 A.2d 68, 70. 

97. Cal.—In re Teed’s Estate, 247 
P.2d 54, 68, 112 CaJ.App.2d 638. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

98. Cal.—In re Teed’s Estate, 247 
P.2d 64, 68, 112 Cal.App.2d 638. 

Ind.—^MeCague v. New York, C. & St. 
L. R. Co., 71 N.B.2d 669, 676, 225 
Ind. 83. 

Kan.—Seglem v. Skelly Oil Co., 65 
P.2d 663, 664, 145 Kan. 216. 

La—State v. Breedlove, 7 So.2d 221, 
244, 199 La 965. 

Md.—Shaughnessy v. Lingruistic Soc. 

of America 84 A.2d 68, 70. 

60 C.J. p 977 note 10. 

99. Cal.—In re Teed's Estate, 247 
P.2d 64, 68, 112 Cal.App.2d 638. 

Ind.—MeCague v. New York, C. & St. 
L. R. Co., 71 N.E.2d 569, 676, 225 
Ind. 83. 

1. La—fate v. Breedlove, 7 So.2d 
221, 244, 199 La 966. 

2. Cal.—In re Teed's Estate, 247 
P.2d 64, 68, 112 Cal.App.2d 638. 

3. Ind.—^MeCague v. New York, C. 
& St. L. R. Co., 71 N.E.2d 669, 676, 
226 Ind. 83. 

4. Ind.—^MeCague v. New York, C. 
& St L. R. Co., supra 

5. Md.—Shaughnessy v. Linguistic 
Soc. of America 84 A.2d 68, 70. 

6- Cal.—In re Teed’s Estate, 247 P. 
2d 54, 68, 112 Cal.App.2d 638. 

7« Cal.—In re Teed’s Estate, supra 

8. Cal.—In re Teed’s Estate, supra 

9. Phrases 

(1) “Substantial capital” distin¬ 
guished from “nominal capital” see 
12 C.J.S. p 1126 note 30. 
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(2) “Substantial capital Improve- 
ment” within Emergency Rent Act 
authorizmg rent adjustment see 
Landlord and Tenant § 509 b (1). 

(3) “Substantial character” of in- 
jury necessary for relief against nui- 
sance see Nuisances §§ 18 b, 79 a. 

(4) “Substantial compliance” see 
15 C.J.S. p 668 note 68.1. 

(6) ‘'Substantial damages” defined 
generally see Damages § 2, and ref- 
erences in title index. 

(6) “Substantial doubt” see 28 C. 
J.S. p 60 note 13.1. 

(7) “Substantial error” defined see 
30 C.J.S. p 1138 note 21. 

(8) “Substantial evidence” defined 
generally see Evidence § 1016; with- 
in meaning of constitutional or stat- 
utory rules governing judicial review 
of administrative agency's factual 
finding see Public Administrative 
Bodies and Procedure § 223 b. 

(9) “Substantial interest” defined 
see 47 C.J.S. p 3 note 35.1, 

(10) “Substantial iustice” deflned 
see 51 C.J.S. p 1 note 8. 

(11) “Substantial part” within rule 
bringing employment in substantial 
part in interstate commerce within 
coverage of Fair Labor Standards 
Act see Mas ter and Servant § 151 
(9) c. 

(12) “Substantial parties” deflned 
see Parties § 1 d. 

(13) “Substantial performance” 
generally see the definition Perform¬ 
ance 70 C.J.S. p 452 note 8; of con- 
traets generally see Contracts § 508, 
and of building contracts see Con¬ 
tracts § 509. 

(14) “Substantial right” generally 
see the definition Right 77 C.J.S. p 
395 note 43; laws depriving accused 
of substantial right or immunity as 
ex post facto see Constitutional Law 
§§ 443-446. 

(16) “Substantial use” construed 
to mean “practical use.”—John Han¬ 
cock Mut. Life Ins. Co. v. Schroder, 
180 So. 327, 331, 235 Ala. 655. 

(16) Other phrases as to which 
more recent adjudications have not 
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SUBSTANTIALLY. A relative^® and elastic^^ terin 
which should be interpreted in accordance with tbe 
context in which it is used.i2 While it mnst be em- 
ployed with care and discrimination, it mnst, never- 
theless, be given effect.^^ 

‘‘Substantially” is variously defined as meaning 
in a substantial nianner;!^ in substance;^® in the 
main;^6 essentiallyj^'^ solidlyj^S actnally;!^ real- 

lyj20 truly;2i eoinpetently .22 

The term has been constmed as iiot meaning whol- 
]y or completely,23 but it may mcan part,^^ or 
about.25 

“Snbstantially” has been compared with, or 
distinguished from, ^*duly” see 28 C.J.S. p 586 note 


30, '^essentially” see 30 C.J.S. p 1228 note 70, 
'^precisely” see 72 C.J.S. p 478 note 7, and “tenor.”26 

Phrases employing the term are set out in the 

note. 2 7 

SUBSTANTIA PRIOR ET DIGNIOR EST ACCI¬ 
DENTE. See 60 C. J. p 980 note 34. 

SUB ST ANTIATE. To establish the existenee or 
truth of, by tme or competent evidencej^s to veri- 
fy.29 

‘^Substantiating’’ has been distinguished from 
^'circularizing” see 14 C.J.S. p 1121 note 34. 

SUBSTANTIVE. Depending on itself;^® relating 


been found see 60 C.J. p 977 notes 

11-14, p 978 notes 31-48, 57-66, p 

979 notes 67-69, 71. 75-82. 

10. U.S.—Application of Curley, 
Cust. & PatApp., 158 F.2d 300, 304 
—Robins V. Wettlaufer, Cust. & 
PatApp., 81 P.2d 882, 892—Moss 
V. Patterson Ballagh Corp., D.C. 
Cal., 89 F.Supp. 619, 628—^VaJvona- 
Marchiony Co. v. Marchiony, D.C. 
N.J., 207 F. 380, 384. 

11. N.H.—Auclair Transp. v. Riley, 
69 A.2d 861, 863, 96 N.H. 1. 

12. U.S.—Application of Curley, 
Cust & PatApp., 158 P.2d 300, 304 
—Moss V. Patterson Ballagh Corp., 
D.C.Cal., 89 F.Supp. 619, 628. 

13. U.S.—Robins v. Wettlaufer, 
Cust & PatApp., 81 P.2d 882, 892— 
Valvona-Marchiony Co. v. Mar¬ 
chiony, D.C.N.J., 207 P. 880, 384. 

14- lowa—Hardln County v. Weels, 
78 N.W. 908, 909, 108 lowa 174. 

60 C.J. p 979 note 90. 

15. Okl.—Checotah v. Eufaula, 119 
P. 1014, 1019, 31 Okl. 86. 

60 C.J. p 979 note 91. 

16. Wash.—Gilmore v. Red Top Cab 
Co. of Washington, 17 P.2d 886, 
887, 171 Wash. 346. 

60 C.J. p 979 note 92. 

17. Wash.— Corpus Juris cited in 
Gilmore v. Red Top Cab Co. of 
Washington, 17 P.2d 886, 887, 171 
Wash. 346. 

60 C.J. p 979 notes 89, 94. 

18- Ark.—^Western Assurance Co. v. 
Altheimer, 26 S.W. 1067, 1069, 68 
Ark. 566. 

Pa.—Ebling v. Schuylkill Haven 
Borough, 41 Pa.Co. 363, 360. 

19, Tenn.—Staub v. Knoxvllle, 33 
S.W.2d 416, 419, 161 Tenn. 663. 

Wash.— Corpus Juris cited in Gil¬ 
more V. Red Top Cab Co. of Wash¬ 


ington, 17 P.2d 886, 887, 171 Wash. 
346. 

20. Ark.—^Western Assur. Co. v. 
Altheimer, 26 S.W. 1067, 1069. 68 
Ark. 666. 

60 C.J. p 979 note 93. 

21. Ark.—^Western Assurance Co. 
V. Altheimer, supra. 

60 C.J. p 979 note 95. 

22. Wash.—Corpus Juris cited in 
Gilmore v. Red Top Cab Co. of 
Washington, 17 P.2d 886, 887, 171 
Wash. 346. 

60 C.J. p 979 note 88. 

23. Wash.—Gilmore v. Red Top Cab 
Co. of Washington, 17 P.2d 886, 
887, 171 Wash. 346. 

W.Va—South Penn. Oil Co. v. Knox, 
69 S.E. 1020, 1021. 68 W.Va. 362. 

24. Wash.—Gilmore v. Red Top Cab 
Co. of Washington, 17 P.2d 886, 
887, 171 Wash. 346. 

25. Wash.—Corpus Juris cited in 
Gilmore v. Red Top Cab Co. of 
Washington, 17 P.2d 886, 887, 171 
Wash. 346. 

W.Va.—South Penn. Oil Co. v. Knox, 
69 S.E. 1020, 1021. 68 W.Va 362. 

26. Tex.—Edgerton v. State, Cr., 70 
S.W. 90, 91. 

27. Phrases 

Cl) “Substantially a year” wlthm 
compensation acts providing method 
for computing average annual wages 
of injured employee see the C.J.S. 
title Workmen’s Compensation Acts 
§ 293, also 71 C.J. p 798 note 82. 

(2) “Substantially as described” as 
a term appearing in patent claims 
see Patents § 206. 

(3) “Substantially gainful occupa- 
tion" within War Risk Insurance Act 
see Army and Navy § 81 c. 

(4) “Substantially ldentical“ se- 
curities within Revenue Act provl- 
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sion relating to wash sales see In- 
ternal Revenue § 314. 

(6) “Substantially the same“ means 
the same in ali important partlcu- 
lars.—^Valvona-Marchiony Co. v. 
Marchiony, D.C.N.J., 207 F. 380, 384 
—60 C.J. p 979 note 97. 

(6) “Substantially true" means 
true without qualiiflcation; in all 
respects material.—McEwen v. New 
York Life Ins. Co., 139 P. 242, 243, 
23 Cal.App. 694—60 C.J. p 979 note 
98. 

(7) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 979 note 99- 
p 980 note 33. 

28. Mass.—Graves v. School Com- 
mlttee of Wellesley, 12 N.B.2d 
176, 179, 299 Mass. 80. 

Mo.—State v. Lock, 259 S.W. 116, 
120, 302 Mo. 400. 

A fact is substautiated when it is 
established by competent evidence.— 
People V. Hali, 31 P.2d 831, 835, 140 
Cal.App., Supp., 746. 

29. Mo.—State v. Lock, 269 S.W. 
116, 120, 302 Mo. 400. 

30. Me.—State v. Ricker, 29 Me. 84, 
89. 

Phrases 

(1) “Substantive felony" defined 
see Criminal Law § 6. 

(2) “Substantive law" defined and 
distinguished from “adjective law" 
see 62 C.J.S. p 1026 notes 64-64. 

(3) “Substantive offense" defined 
see Criminal Law § 1 c. 

(4) “Substantive rights" defined 
see 77 C.J.S. p 395 note 43. 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 980 notes 
44, 46. 
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to what is esseiitial;^^ constituent.32 

SUBSTITUTE. The word “substitute” does not 
have of itself a conimon-law meaning or any fixed 
and definite legal meaning,33 but usually it presents 
the idea of something or someone substituted for 
another,34 and, as a noun, “substitute” is defined as 
meaning one put in place of another;35 one who 
acts or appears in another^s stead;36 one acting 
for, or taking the place of, another;37 one who or 
that whieh stands in the place of another;38 one 
who or that whieh takes the place or serves in lieu 
of another;39 that whieh is put in the place of an- 
other thing, or used instead of something else;^® 
that whieh stands in lieu of something else.^^ 

In common speech and as defined by lexieograph- 
ers,^3 the verb “to substitute” means to put in place 
of ;43 to take the place of to put one person or 
thing in the place of another;^^ to put in the 
place of another person or thingto exchange;^7 
to put under.'*3 

“Substitute” as a noun has been distinguished 


from “deputy” see 26 C.J.S. p 978 note 90, and “de- 
vice” see 26 C.J.S. p 1295 note 60, and the verb 
^^substitute” has been held synonymous with “re- 
store” see 77 C.J.S. p 323 note 12. 

Substituted, It has been said that the word “sub¬ 
stituted” describes a replacement of one thing by 
another,*3 and in its ordinary sense and well-known 
meaning designates something placed in a position 
previously oceupied by another thing,50 and implies 
the removal or elimination of the thing replaced,5i 
since something cannot be substituted for something 
else unless that for whieh the substitution is made 
is taken out and that whieh is substituted is inserted 
in its place.52 

Phrases employing various forms of the word are 
set out in the note.53 

SUBSTITUTION. The word “substitution,*^ as em- 
ployed generally, connotes the replacement of one 
unit for another unit,5* and is defined as meaning 
change of one thing for another ;5 5 the designat ion 


31. U.S.—Stewart-Warner Corp. v. 
Le Vally, D.C.Ill., 16 F.Supp. 671, 
576. 

An essentlal part 

U. S.—Stewart-Warner Corporation v. 
Le Vally, supra. 

32. U.S.—Stewart-Warner Corp. v. 
Le Vally, supra.. 

33- Okl.—^Ex parte Hunnicutt, 123 
P. 179, 186, 7 OkLCr. 213. 

34- N.J.—Schulz V. State Board of 
Education, 40 A.2d 663, 669, 132 
N.J.Law 346. 

ITot the real thing* or the real 
person, but a "substitute."—Schulz 

V. State Board of Education, 40 A.2d 
663, 669, 132 N.J.Eq. 346. 

35. U.S.—Bulova Watch Co. v. U. S., 
21 Cust. & PatApp., Customs, 166, 
160. 

Wash.—^New Amsterdam Casualty 
Co. V. Hamilton, 212 P. 147, 148, 123 
Wash. 147. 

36- U.S.—Bulova Watch Co. v. U. 
S., 21 Cust & PatApp., Customs, 
166, 160. 

37. U.S.—Bulova Watch Co. v. U. 
S., supra. 

Wash.—New Amsterdam Casualty 
Co. V. Hamilton, 212 P. 147, 148, 123 
Wash. 147. 

38. N.D.—State v. Fargo Bottling 
Works Co., 124 N.W. 387, 391, 19 
N.D. 396, 26 L.R.A.,N.S., 872. 


39. U.S.—Bulova Watch Co. v. U. S., 
21 Cust & PatApp., Customs, 166, 
160. 

40. Ala.—^Henderson v. State, 69 
Ala. 89, 90. 

60 C.J. p 981 note 61. 

41. N.D.—State v. Fargo Bottling 
Works Co., 124 N.W. 387, 391, 19 
N.D. 396, 26 L.R.A.,N.S., 872. 

42. U.S.—Toledo Edison Co. v. Mc- 
Maken, C.C.A,Ohlo, 103 F.2d 72, 
75. 

43- Wash.—^New Amsterdam Casual¬ 
ty Co. V. Hamilton, 212 P. 147, 
148, 123 Wash. 147. 

60 C.J. p 981 note 63. 

44. U.S.—Tai Lung Co. v. U. S., 18 
C.C.P.A., Customs, 35, 37. 

45. U.S.—Toledo Edison Co. v. Mc- 
Maken, C.C.A.Ohio, 103 P.2d 72, 75. 

46. Neb.—State ex rei. Woolsey v. 
Morgan, 294 N.W. 436, 438, 138 Neb. 
635. 

47. Neb.—State ex rei. Woolsoy v. 
Morgan, supra. 

48. Wash.—^New Amsterdam Casual¬ 
ty Co. V. Hamilton, 212 P. 147, 148, 
123 Wash. 147. 

49. U.S.—Fidelity-Philadelphla Trust 
Co. V. Hale & Kilburn Corp., D.C. 
Pa., 24 F.Supp. 3, 9. 

50. N.T.—In re Cooke’s Estate, 264 
N.T.S. 336, 342, 147 Misc. 628— 
Friedle v. First Nat Bank, 221 
N.Y.S. 292, 296, 129 Misc. 309. 
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51. U.S.—^Fidelity-Philadelphia Trust 
Co. V. Hale & Kilburn Corporation, 
D.C.Pa., 24 F.Supp. 3, 9. 

Thls is not quite so rellahle a defl- 
nition to use when one is dealing 
with legal relations as when concrete 
objects are in mind.—^Fidelity-Phila^ 
delphia Trust Co. v. Hale & Kilburn 
Corporation, supra. 

52. U.S.—Sonken-Galamba v. Atchi- 
son, T. & S. F. Ry. Co., D.C.Mo., 36 
F.Supp. 909, 911. 

53. Phrases 

(1) "Substitute contract" defined 
and distinguished from "novation" 
see Contracts § 10. 

(2) "Substitute defendant" defined 
see Parties § 85 c. 

(3) "Substitute Service" as a rail- 
road term see Railroads § 1 r. 

(4) "Substituted complaint" de¬ 
fined see rieading § 321 a. 

(6) "Substituted Service" see Ad- 
miralty § 106 c (1) (a), Process §§ 
43-53, and the title index to Equity. 

(6) Other phrases as to whieh 
more recent adjudications have not 
been found see 60 C.J. p 981 notes 
53-58, 61, 62, 66, 68-72. 

54. N.J.—Public Service Coordinat- 
ed Transport v. Newark-Elizabeth 
Independent Bus Owners Ass’n, 69 
A.2d 22, 27, 3 N.J. 118. 

55. N.T.—In re Cooke's Estate, 264 
, N.Y.S. 336, 342, 147 Misc. 628. 
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by a person of a person or thing to take the place of 
himself or another person or of some otber thing.S® 

The tenn may be used as meaning the putting in 
the place of another in an excbange,®"^ and it may be 
employed as comprising a change in the form of an 

amondment.58 

‘‘Substitution’^ has been held synonymous with 
“snbrogation” see Snbrogation § 1, and it has been; 
distingnished from ^'alteration” see 3 C.J.S. p 900 
note 49, “amendatory” see 3 C.J.S. p 1041 note 96, 
“amendment” see 3 C.J.S. p 1042 note 36.5, and 
^^modification” see 58 C.J.S. p 840 note 4. 

The Word “substitution” is sometimes employed 
with referenee to dispositions of property, and in 
Perpetuities § 75 it is stated that ^^snbstitntion,” in 
the civil law is defined as the aet of a testator in 
naming a second devisee or legatee who is to take 
the bequest either on failure of the original devisee 
or legatee or after him. In conneetion with testa- 
mentary dispositions of property, the term ^'sub- 
stitution” is generally appliod to a limitation in- 
tended to provide for the death of a prior devisee 
or legatee before the period of distribution as stated 
in the C.J.S. title Wills § 737, also 69 C.J. p 351 
note 47. It would appear that courts recognize that 
there may be two forms of substitution;^^ one form 
being a donation of property to a donee, who holds 
title and possession for life, withont the power of 
alienation, the property to be transmitted at his 
death to a second one, originally designated by the 
donor. It is translated as ^^entail,” and if not identi- 
cal, it is analogous to a conveyance of a fee tail in 
the common law, and had the same historical origin, 
in that the device was created to perpetuate the pow¬ 


er and wealth of great fendal families.^® The seconff 
form of substitution is where a third person iS' 
called to take a gift, inheritance, or legacy in case 
the donee, heir, or legatee does not take it, and, 
while it is provided by statute in at least one ju- 
risdiction that this shall not be considered a sub¬ 
stitution,61 it has sometimes been referred to ju- 
dieially as a ^'vulgar substitution.” 6 2 

SUBSTITUTIONAL GHFT. See the C.J.S. title 
Wills §§ 737-746, also 69 C.J. p 351 note 46-p 358 
note 46. 

SUBSTITUTIONARY LEGACY. See the C.J.S. 
title Wills § 1125, also 69 C.J. p 982 note 82. 

SUBSTEAGT. A term which may be used as mean- 
ing to take something clandestinely away without 
the knowledge and, therefore, without the consent 

of its owner.62 

SUBSTRUCTURE. An understructure or founda- 
tion.64 

SUBSURFACE. Situated beneath the surface.65 

SUBTENANT. Defined see Landlord and Tenant § 1. 

SUBTERFUGE. That to which one resorts for es- 
cape or concealment.®® 

SUBTERRANEAN. Being or lying under the sur- 
face of the earth.®^ 

SUBURB. The term ‘‘suburb” is well and commonly 
understood®6 as meaning an outlying part of a 
City or town;®^ a region or place adjacent to a 


Slmilarly defined 

“The Word ‘substitution' means ‘to 
put in place of another thing/ ‘serves 
in lieu of another/ ‘having some of 
its Parts replaced.'"—In re Cooke’s 
mstate, supreu 

56. N.J.—^Public Service Coordlnat- 
ed Transport v. Newark-Elizabeth 
Independent Bus Owners Ass’n, 69 
A.2d 22, 27, 3 N.J. 118. 

Phrases 

(1) “Substitution of parties” gen¬ 
erally see Parties §§ 85-89; Equity 
§§ 159. 164. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 982 notes 79. 
80. 

67. U.S.—Fuller v. City Nat. Bank, 
of Huron, D.C.S.D., 52 F.2d 865. 
867. 


58. Ala.—Jones v. McDade, 75 So. 
988. 994, 200 Ala. 230. 

60 C.J. p 982 note 78. 

59. La,—Swart v. Lane. 106 So. 833. 
834, 160 La. 217—In re Courtin, 81 
So. 457. 459, 144 La 971. 

60. La—Breaux v. Breaux, 51 So.2d 
73, 79. 218 La 795. 

61. LaCiv.Code art. 1521. 

6i2. La—Swart v. Lane, 106 So. 
833, 834, 160 La 217—^In re Cour¬ 
tin. 81 So. 467, 460, 144 La 971. 

63. Philippine.—^U. S. v. Gatmaitan, 
4 Philippine 265, 266. 

64. New Standard D. 

As a railroad term comprising the 
embankment, cuts, fllls, and other 
things necessary to make up the 
roadbed see Hailroads S 1 J- 
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65. New Standard D. 

“Subsurface waters” defined see the 

C.J.S. title Waters § 86, alse 60 
C.J. p 982 note 86. 

66. U.S.—Los Angeles Fisheries, 

Inc. V. Crook, C.C.A.Cal., 47 P.2d 
1031, 1035. 

67. Webster New Int.D. 
“Subterranean streams," “subterra- 

nean watercourses." defined see the 
C.J.S. title Waters § 86. also 60 
C.J. p 982 notes 91-93. 

68. Tex.—^Holguin v. Villalabos, Civ. 
App., 212 S.W.2d 498, 500. 

69. Tex.—Corpus Juris cited in Vil- 
lalobos V. Holguin, 208 S.W.2d 871,. 
874, 146 Tex. 474—Redditt v. Nue- 
ces Transp. Co., Civ.App., 224 S.W. 
2d 290, 291—Holguin v. Villalobos, 
Civ.App., 212 S.W.2d 498, 500. 

I 60 C.J. p 982 note 94. 
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city;'^o a smaller place adjacent to a city;7l an 
outlying distriet which is adjacent to the city and 
convenient for use as a place of residence for 
those who work in the city ^ town or village so 
near that it may be used for residence by those who 
do business in the cityJ 3 it has been said that a 
subnrb of a city is an ontlying part of it which may 
be used for business or for residential purposes or 
for both.74 

Suburbs. Collectively, environs; surroundings; 
outskirts; hence, any adjuncts of a place.75 The 
Word signifies the outskirts of a city to live in or 
ha ve branch Stores in.76 

SUBURBAIT. A tenn employed to designate that 
distriet which lies adjacent to and outside the city 
liniits.'^^ Suburban property is that which is located 
in the outskirts of a city or town,7 8 and the subur¬ 
ban portion of the city is the outlying part; that 
portion which is remote from the center of trade 
and population, where the houses are, generally, 
more or less scattered, and where many of the im- 
provements and advantages enjoyed by the Central 
and more densely populated parts of the city are 
wantingJ^ The suburban part of the city may be 
used for business, or it may be occupied by resi- 
dences, or it may be used both for residence and 


business purposes.SO 

SUBVERSIVE. Tending to subvert; militating 
strongly against something specified; destructive; 
subversionary.Sl 

SUBVERT. To overthrow; to ruin utterly; to cor- 
rupt; to destroy.82 

SUBWAY. See Street Railroads § 2. 

SUOCEED. One of the accepted meanings of the 
Word “succeed” is to take the place of.*^ 

Succeeding. A term said to be susceptible of 
different significations and capable of being used in 
different senses.^^ It is defined as meaning follow- 
ing another thing in order.85 

SUOOESS. The word "success,” according to the 
dictionaries,86 means the favorable termination of 
something attempted;87 the attainment of the pro- 
posed object.^s It means attainment of the end 
desired,S9 and that end may have no relation what- 
ever to money or money profits.^O 

SUOOESSFUL. The word "successful” has a broad 
and extensive signification,®! and is defined as mean- 


7a Ga.—^Pledmont Cotton Mills v. 
Geor^ia R., etc., Co., 62 S.S. 52, 61| 
131 Ga. 129. 

71. Tex.— CorptLS Juris clted In Vll- 

laJobos V. Holgruin, 208 S.W.2d 871, 
874, 146 Tex 474—Redditt v. 

Nueees Transp. Co., Clv.App., 224 
S.W.2d 290, 291—Holguin v. Villa- 
lobos, Civ.App., 212 S.W.2d 498, 
600—^Woolf V. Del Rio Motor 
Transp. Co., Clv.App., 27 S.W.2d 
874, 876. 

72. Tex.—^Villalobos v. Holguin, 208 
S.W.2d 871, 874, 146 Tex. 474—Red¬ 
ditt V. Nueees Transp. Co., Civ. 
App., 224 S.W.2d 290, 291. 

73. Ga—Pledmont Cotton Mills v. 
Georgia R-. etc., Co., 62 S.E. 62, 
61, 131 Ga 129. 

74. Tex.—^Villalobos v. Holguin, 208 
S.W.2d 871. 874, 146 Tex. 474—Red¬ 
ditt V. Nueees Transp. Co., Civ. 
App., 224 S.W.2d 290, 291. 

75. Ga—Piedmont Cotton Mills v. 
Georgia R., ete., Co., 62 S.E. 52, 61, 
131 Ga 129. 

78. Tex.—Villalobos v. Holguin, 208 
S.W.2d 871, 874, 146 Tex. 474—Red¬ 
ditt V. Nueees Transp. Co., Civ. 
App., 224 S.W.2d 290, 291. 

77. Minn.—In re Minneapolls & St. 


P. Suburban Ry. Co., 112 N.W. 13, 
16, 101 Minn. 132. 

Phrases employing the term and as 
to whieh more recent adjudieations 
have not been found see 60 C.J. p 
983 notes 2, 3. 

78. Del.—Philadelphia B. & W. R. 
Co. V. Mayor and Council of Wil- 
mlngton, 57 A.2d 759, 765, 30 Del. 
Ch. 213. 

“Semlrural” see 79 C.J.S. p 1039 notes 
46, 47. 

79. Ind.—^Rowland v. City of Green- 
eastle, 62 N.E. 474, 476, 157 Ind. 
591. 

80. Ind.—Rowland v. City of Green- 
castle, supra 

81. New Standard D. 

Statutes providmg for dismissal of 
civil Service employees for advo- 
cating subversive doctrines see 
Offleers § 62 c (1). 

82. Me.—Chesley v. King, 74 Me. 
164, 166, 43 Am.R. 569. 

60 C.J. p 983 note 5. 

83. Minn.—In re Crosby’s Estate, 
15 N.W.2d 501, 505, 218 Minn. 149. 

84. Conn.—Sands v. Lyon, 18 Conn. 
18, 27. 

60 C.J. p 983 note 8. 
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Phrases employing the term “suc¬ 
ceeding” and as to which more re¬ 
cent adjudieations have not been 
found see 60 C.J. p 983 notes 9, 10. 

85. Cal.—Hurst v. City and County 
of San Francisco, 201 P.2d 806, 807, 
33 Cal.2d 298. 

86w Ohio.—Cincinnati Summer Opera 
Ass'n V. Williams, 16 N.E.2d 1000, 
1001, 58 Ohio App. 513. 

87. lowa—Batten v. A. T. Benge 
Drug Co., 144 N.W. 37, 38, 162 lowa 
280. 

A favorable termlziatloii 
Nev.—Cole v. Rlchmond Mln. Co., 1 
P. 663, 665, 18 Nev. 120. 

88. lowa—^Batten v. A. T. Benge 
Drug Co., 144 N.W. 37, 38, 162 lowa 
280. 

Phrase employing the term and as 
to which more recent adjudieations 
have not been found see 60 C.J. p 983 
note 13. 

89. Ohio.—Cincinnati Summer Opera 
Ass'n V. Williams, 16 N.B.2d 1000, 
1001, 58 Ohio App. 513. 

90- Ohio.—Cincinnati Summer Opera 
Ass’n V. Williams, supra 

91. Cal.—Matteson v. State Board 
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SUCCESSFUL-SUCCESSIVELT 


ing gaining or having gained success; having the 
desired effect; resulting or terminating in suc¬ 
cess the obtaining or terminating in the accom- 
plishment of what is desired, intended, or aimed 
at.®3 The courts have stated that only that can be 
said to be succcssful which terminates in the ac- 
complishment of what is wished or intended. 

SUOCESSFULLY. In a succcssful manner; with 
a favorable termination of what is attempted.^5 

SUCOESSION. The term “succession” is defined 
generally as meaning the act of succeeding, or the 
state of being successive; a following of things con- 
secutively;®® and, as applied to persons, a series 
of persons following one another.^^ 

It is defined more specifically as the act or right 
of legal or official investment with a prodecessores 
office, dignity, possessions, or functions;^® also, the 
legal or actual order of so succeeding, or that 


which is or is to be vested or taken.®® 

The word "suceession” is also applied to lineage 
i or order of descendants,! and may be employed to 
indicate the passing of property,^ and in a tech- 
nical sense it denotes the devolution of title to 
property under the laws of descent and distribu- 
tion as stated in Descent and Distribution § 1 o. 

SUCCESSIVE. The word “successive” imports con- 
catenation, and it does not define duration,^ and it is 
defined as meaning following one after another in a 
line or series.^ 

It has heen held synonymous with “consecutive” 
see 15 C.J.S. p 978 note 53, and has been distin- 
guished from “isolated” see 48 C.J.S. p 776 note 55. 

SUCCESSIVELY. By euccession;® in a series® or 
order in a successive manner;® consecutively;® 
one after another.^® 


of Education, 136 P.2d 120. 125, 67 
Cal.App.2d 991. 

92. N.Y.—Corpus Juris quoted in 
Dornan v. Humphrey, 106 N.T.S. 
2d 142, 144, 278 App.Div. 1010— 
Corpus Juris quoted iu Diamond 
V. Diamond, 108 N.T.S.2d 864, 870, 
200 Mlsc. 1074. 

60 C.J. p 983 note 14. 

Flirases 

(1) “Successful party” within 
statutes relatingr to costs generally 
see Costs §§ 8-18; on appeal see 
Costs § 296. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 983 notes 
15-20. 

93. Cal.—Corpus Juris quoted in 
Merlino v. Fresno Macaroni Mfg. 
Co., 168 P.2d 182, 185, 74 Cal.App. 
2d 120. 

N.Y.—Corpus Juris (luoted in Dornan 
V. Humphrey, 106 N.Y.S.2d 142, 144, 
278 App.Div. 1010—Corpus Juris 
uuoted in Diamond v. Diamond, 108 
N.Y.S.2d 864, 870, 200 Misc. 1074. 

94. Cal.—Merlino v. Fresno Maca- 
roni Mfg. Co., 168 P.2d 182, 185, 74 
Cal.App.2d 120. 

N.Y.—Moore v. Otto Gas Engine 
Works, 121 N.Y.S. 631, 633, 136 
App.Div. 713. 

95. Century D. 

Phrases as to which more recent 
adjudications have not been found 
see 60 C.J. p 983 note 22, p 984 note 
23. 

96. New Standard D. 

83 C.J.S.—49 


Phrases 

(1) “Succession tax*' see Taxation 
§ 1111 et seq., and the title index to 
Internal Revenue. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 984 notes 
30-36. 

97- Eng.—Tyrone v. Waterford, 1 
DeG.P. &J. 613, 623, 62 Eng.Ch. 
475, 45 Reprint 499. 

60 C.J. p 984 note 25. 

98. Wis.—Glascott v. Bragg, 87 N. 
W. 853, 854, 111 Wis. 605, 56 L.R.A. 
258. 

99- Wis.—Glascott v, Bragg, supra. 

1. Eng.—Tyrone v. Waterford, 1 
DeG.F. &J. 613, 623, 62 Eng.Ch. 
475, 45 Reprint 499. 

2. Ohio.—In re Gatch's Estate, 
Prob., 83 N.E.2d 626, 629. 

3. Ind.—Geyer v. Lietzan, 103 N.E. 
2d 199, 201, 230 Ind. 404. 

4. U.S.—In re Buchholtz, Cust. & 
Pat.App., 64 F.2d 966, 966. 

60 C.J. p 984 note 38. 

Phrases 

(1) "t;uccessive assignees*' see As- 
signments § 119. 

(2) "Successive attachments” see 
Attachments § 277. 

(3) "Successive guardians" see 
Guardian and Ward § 196. 

(■4) "Successive indictments” gen¬ 
erally see Indictments and Informa- 
tions S 34. 
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(5) "Successive informations** see 
Indictments and Informations § 78. 

(6) "Successive larcenies" see Lar- 
ceny §§ 53, 54. 

(7) "Successive mortgages*’ see 
Mortgages § 214. 

(8) "Successive offenses" see Crim- 
inal Law §§ 1968-1973. 

(9) "Successive sureties** In Judl- 
cial proceedings see Principal and 
Surety § 390. 

(10) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 984 notes 
39-41. 

6. La,—Derby v. Dancey, 36 So. 796, 
796, 112 La. 891. 

Phrase employing the term and as 
to which more recent adjudications 
have not been found see 60 C.J. p 
984 note 60. 

6. La.—Derby v. Dancey, 36 So. 

795, 796, 112 La. 891. 

Or.—Walker v. Goldsmith, 12 P. 537, 
555, 14 Or. 126. 

7. Or.—^Walker v. Goldsmith, supra. 
Simllarly defined 

Following In order or unlnterrupt- 
ed course.—^Walker v. Goldsmith, su¬ 
pra. 

8. Or.—^Walker v. Goldsmith, supra. 

9. La.—^Derby v. Dancey, 36 So. 796, 

796, 112 La. 891. 

10. La.—^Derby v. Dancey, supra. 
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SXJCCESSOE. The word “successor’’ is sometimes 
considered to be a term of art,!^ but it is also re- 
garded as being a plastic word,12 of the most general 
signification.13 

It has a twofold meaning^^ and may be used iu 
the sense of one entitled to succeed as well as in 
the sense of one who has in fact succeeded.15 

In a proper situation, it may mean sueceeding to 
a place, or a right, or an interest, or a power, official 
or otherwise.l® While in modem acceptation the 
term has a broader signidcance than sucoession in 
respect of the estate of a deceased,!'^ it is an apt 
and appropriate term to designate one to whom 
property descends, as stated in Descent and Distribu- 
tion § 1 c. 

The term “successor” is variously defined as mean- 
ing he that followeth, or cometh in another^s place 
one that succeeds or follows one who follows an- 
other into a position;^® one who succeeds or takes 


the place of another;^! one who succeeds to the 
rights or place of another;®^ one who takes the 
place of another by suecession;^® one who takes 
the place of a prodecessor or preeeding thing;2* 
one who takes the place which another has left, and 
snstains the like part or characterj^s also, a person 
who has been appointed or elected to some office 
after another person.26 

The word “suceessors” has been distinguishcd from 
“assigns” see 6 C.J.S. p 1036 note 25. 

STJCOINCT. Brief; exact; precise.27 

STTOOUIiENT. Full of juice; juicy.28 

STTCCUEMTUB MINORI; FACILIS EST LAP¬ 
SUS JUVENTUTIS. See 60 C.J. p 986 note 84. 

SUCESION LEGITIMA. In Spanish law, issue,-® 
or lawful heirs.®® 


11. U.S.—^Dunkley Co. v. Callfornla 
Packing Corp., C.C.A.N.T., 277 F. 
996. 999. 

12. lowa.— Corpns Jtixis q.iioted In 
Dille V. Plainvlew Coal Co., 250 N. 
W. 607, 613, 217 lowa 827. 

60 C.J. p 986 note 52. 

13. U.S.—^U. S. V. B. F. Sturtevant 
Co., C.C.A.Mass., 99 F,2d 72, 73— 
Dunkley Co. v. Callfornla Packing 
Corp., C.C.A.N.T., 277 P. 996, 999. 

Employed in contracts and statntes 
the word has no iixed meanlng. 

U.S.—^U. S. V. B. F. Sturtevant Co., 
C.C.A.Mass., 99 F.2d 72, 74. 

Tex.—^North Texas Nat. Bank v. 
Thompson, Civ.App., 23 S.W.2d 494, 
499. 

14. Cal.—^People v. Ward, 40 P. 538, 
639, 107 Cal. 236—Bremner v. Ala- 
mltos Land Co., 63 P.2d 382, 883, 11 
Cal.App.2d 150. 

15. Cal.—People v. Ward, 40 P. 638, 
639, 107 Cal. 236—Bremner v. Ala- 
mltos Land Co., 53 P.2d 382, 383, 
11 Cal.App.2d 160. 

16. U.S.—^Dunkley Co. v. Callfornla 
Packing Corp., C.C.A.N.T., 277 F. 
996, 999. 

60 C.J. P 985 note 59 [a]. 

17. lowa.— Corpus Juris quoted in 
Dille V. Plainvlew Coal Co., 260 N. 
W. 607, 613, 217 lowa 827. 

60 C.J. p 985 note 59. 

18. Fla.—Beatty v. Ross, 1 Fla. 198, 
209. 

lowa.— Corpus Juris auoted in Dille 

V. Plainvlew Coal Co., 250 N.W. 
607, 613, 217 lowa 827. 


Phrases 

(1) "‘Successor or assign” see 6 
C.J.S. p 1036 note 30. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 986 note 62- 
p 986 note 83. 

19. lowa.—Corpus Juris auoted in 
Dille V. Plainvlew Coal Co., 250 
N.W. 607, 613, 217 lowa 827. 

Pa.—In re Duncan's Estate, 199 A. 
208, 210, 330 Pa. 241—White v. 
Rairdon, 52 Pa.Dist. &Co. 558, 562, 
33 Del.Co. 14. 

Tex.—Thompson v. North Texas Nat. 
Bank, Com.App., 37 S.W.2d 735, 739. 

20. lowa.—Corpus Juris gtioted in 
Dille V. Plainvlew Coal Co., 260 
N.W. 607, 613, 217 lowa 827. 

60 C.J. p 986 note 55. 

21. U.S.— Corpus Juris clted in Wa- 
wak Co. V. Kaiser, C,C.A.I11., 90 P. 
2d 694, 697—Park Nat. Bank of 
Kansas City v. Travelers Indem. 
Co., D.C.Mo., 90 F.Supp. 276, 277. 

lowa.— Corpus Juris a^ted in Dille 
V. Plainview Coal Co., 260 N.W. 
607, 613, 217 lowa 827. 

60 C.J. p 985 note 56. 

Aocordlng to aU lexicographers 
U.S.—^Wawak Co. v. Kaiser, C.C.A. 
111., 90 F.2d 694, 697—Park Nat. 
Bank of Kansas City v. Travelers 
Indem. Co., D.C.Mo., 90 F.Supp. 276, 
277. 

Kan.—State v. Andrews, 67 P. 870, 
877, 64 Kan. 474. 

22. Idaho.—^Appeal of MacKenzie 
Auto Equipment Co., 232 P.2d 130, 
133, 71 Idaho 362. 
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23. lowa.— Corpus Juris quoted in 
Dille V. Plainview CoaJ Co., 250 N. 

W. 607, 613, 217 lowa 827. 

Tex.—Thompson v. North Texas Nat. 
Bank, Com.App., 37 S.W.2d 735, 739. 

24. Idaho.—^Appeal of MacKenzie 
Auto Equipment Co., Idaho, 232 P. 
2d 130, 133, 71 Idaho 362. 

25. U.S.— Corpus Juris cited in Wa- 
wak Co. v. Kaiser, C.C.A.I11., 90 
P.2d 694, 697. 

lowa.— Corpus Juris quoted in Dille 
V. Plainview Coal Co., 260 N.W. 
607, 613, 217 lowa 827. 

Pa—^White v. Rairdon, 62 PaDist. & 
Co. 668, 662, 33 Del.Co. 14. 

Tex.—Thompson v. North Texas Nat. 
Bank, Com.App., 37 S.W.2d 735, 
739. 

26. Pa—In re Duncan*s Estate, 199 
A. 208, 210, 330 Pa 241. 

27. Ind.—Logan v. Hi te, 13 N.E.2d 
702, 703, 214 Ind. 233—Wolfe v. 
Wilsey, 28 N.E. 1004, 1007. 2 Ind. 
App. 549. 

Phrases as to which more recent 
adjudications have not been found 
see 60 C.J. p 986 notes 85, 86. 

28. U.S.—U. S. V. A. Sahadi Co.. 23 
Ct.Cust.App. 293, 299. 

29. U.S.—De Rodriguez v. Vivoni, 
Puerto Rico, 26 S.Ct. 475, 476, 201 
U.S. 371. 376, 60 L.Ed. 792. 

Puerto Rico.—Costello v. Pumarada, 
3 Puerto Rico 308, 318. 

30. U.S.—^De Rodriguez v. Vivoni, 
Puerto Rico, 26 S.Ct. 476, 476, 201 
U.S. 371. 376, 50 L.Ed. 792. 
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SUOH. The word “such” is a descriptive,limit- 
ing,32 and relative^S term, which may be used as an 
adjective,34 or as an adverb or pronoun.36 It may 
be employed to refer to a person or thing previously 
mcntioned,26 or for pnrposes of comparison as to 
quality or character,37 and it has been said that 
^^such” is essentially a term of comparison.^^ 

In its natural^® and ordinary^O sense, and by 
gi-ammatical usage,^^ the word ^^such” refers to an 
antecedent,42 some antecedent word or phrase,^^ 


and, more specifically, to the last precedent^^ ante¬ 
cedent,^® nnless the meaning would thereby be im- 
paired.^® Thus the word ‘*such” refers back to and 
identifies something previously spoken of,^*^ some- 
thing that has gone before,^® something that has 
been specified.^^ It always refers to a class just 
before pointed out,50 and should be eonstrued as 
referring back to a conimon subject matter.®! It 
may be used as representing the object as already 
particularized in terms which are not mentioned,®^ 


31. U.S.—U. S. v. Legg, C.C.A.W.Va.. 
157 F.2d 990, 992—U. S. v. Pittman, 
C.C.A.Ala., 151 F.2d 851, 862. 

Tex.—Erwin v. Steele, Civ.App., 228 
S.W.2d 882, 885. 

60 C.J. p 986 note 90. 

32. U.S.—U. S. V. Pittman, C.C.A. 
Ala., 151 F.2d 851, 862. 

33. U.S.—^U. S. V. Lagg, C.C.A.W.Va., 
167 F.2d 990, 992. 

Tex.—Erwin v. Steele, Civ.App., 228 
S.W.2d 882, 886. 

60 C.J. p 986 note 91. 

A rather slippery word 
U.S.—U. S. V. Legg, C.C.A.W.Va.. 157 
F.2d 990, 992. 

34. lowa.—State v. Cooper, 265 N.W. 
915, 916, 221 lowa 658. 

Minn.—State v. End, 45 N.W.2d 378, 
380, 232 Minn. 266. 

S.D.—State ex rei. Hurd v. Blom- 
strom, 37 N.W.2d 247, 249, 72 S.D. 
526. 

Belatlve adjective 

Cal.—In re Wallace’s Estate, 219 P.2d 
910, 913, 98 Cal.App.2d 285. 

35. New Standard D. 

36. 111.—People ex rei. Miller v. Mo¬ 
bile & O. R..CO., 29 N.E.2d 604, 607, 
374 111. 376—Integrity Mut. Ins. 
Co. V. Boys, 127 N.E. 748, 751, 293 
111. 307. 

37. 111.—People ex rei. Miller v. Mo¬ 
bile & O. Ry. Co., 29 N.E.2d 604, 
607, 374 111. 376—Integrity Mut. 
Ins. Co. v. Boys, 127 N.E. 748, 751, 
293 111. 307. 

38. Mo.—^King v. Board of Trustees 
of Piremen’s Pension Fund, 184 
S.W. 929, 932, 192 Mo.App. 583. 

Slmllarly ezpressed 
“Such*' is essentially a term of 
comparison, and to complete its 
force that with which comparison is 
made requires to be expressed, im- 
plied, or understood. When ex¬ 
pressed, “as” or “thaf' is used be¬ 
fore the subject of comparison as the 
correlative of “such;” as, “such** a 
voice “as” hers is unusual ; the 
averment was “such that” It could 


not be gainsaid. Unlike attributive 
adjectivos, it is not preceded by an 
article, but the indefinite artlcle is 
often placed between it and the sub¬ 
stantive it Qualifies: as, “all,” 
“some,” “few,” “many,” precede 
”such”; as, “all such” follies; “many 
such” disasters.—^U. S. v. Legg, C.C. 
A.W.Va., 157 F.2d 990, 992. 

*^Snch” always ImpUes from its 
sense a comparison with another 
thing, either unexpressed as being 
involved in the context or expressed, 
being then followed by “as” or “that” 
before the thing which Is the subject 
of comparison.—^Traders’ Ins. Co. v. 
Dobblns & Bwing, 86 S.W. 383, 385, 
114 Tenn. 227. 

39. Cal.—In re Wallace’s Estate, 219 
P.2d 910, 913, 98 Cal.App.2d 286. 

40. Mont.—State v. Second Judicial 
Dist. Ct, 68 P. 570, 674, 26 Mont. 
396. 

41. Cal.—In re Wallace*s Estate, 219 
P.2d 910, 913, 98 Cal.App.2d 285. 

Granuuatlcally 

Pa.—Philadelphia v. River Pront R. 
Co., 19 A. 366, 357, 133 Pa. 134. 

42. Pa.—Philadelphia v. River Front 
R. Co., supra. 

43. Mont.—State v. Second Judicial 
Dist. Ct., 68 P. 570, 674, 26 Mont. 
396. 

44. Cal.—In re Wallace’s Estate, 219 
P.2d 910, 913, 98 Cal.App.2d 286. 

45. U.S.—U. S. V. Legg, C.C.A.W.Va., 
167 F.2d 990, 992. 

Cal.—Corpus Juxis cited in In re 
Wallace’s Estate, 219 P.2d 910. 913, 
98 Cal.App.2d 285, 

60 C.J. p 988 note 55. 

In thls xespect it is equivalent to 
“said,” “aforesaid," “afore described,” 
and “same,” as to ali of which the 
same grammatical rule applies, that 
is, in the absence of some controlling 
reason they refer to the last antece¬ 
dent.—In re Wallace's Estate, supra. 

Xn order to be intelliglble it must 
refer to some antecedent and will 
generally be eonstrued to refer to the 


last antecedent in the context unless 
some compelling reason appears why 
it should not be so eonstrued.—Amer¬ 
ican 'Smelting & Refining Co. v. Stet- 
tenheim, 164 N.T.S. 263, 266, 177 App. 
Div. 392—In re Jordon, 28 N.T.S.2d 
88, 91, 176 Misc. 667. 

As appUed to an Indlvldual, parU 
uership, etc., “such” must be Inter- 
preted to mean the kind of individual 
or partnership most recently referred 
to in the context.—^In re Brock, 166 A. 
786, 787, 312 Pa. 92. 

46. Va.—Strawberry Hili Land Corp. 
v. Starbuck, 97 S.E. 362. 367. 124 
Va. 71. 

60 C.J. p 988 note 56. 

47. Cal.—In re Wallace*s Estate, 219 
P.2d 910, 913, 98 Cal.App.2d 286. 

48. 111.—^People ex rei. Miller v. Mo¬ 
bile & O. R. Co., 29 N.E.2d 604, 607, 
374 111. 376—Integrity Mut. Ins. Co. 
v. Boys, 127 N.E. 748, 751, 293 IlL 
307. 

49. Tex.—^Warner EI. Mfg. Co. v. 
Houston, Civ.App., 28 S.W. 405. 408. 

Va.—Strawberry Hili Land Corp. v. 
Starbuck, 97 S.E. 362, 367, 124 Va. 
71. 

Sixullarly stated 

It refers to the specifle articles 
mentioned.—Erwin v. Steele, Tex.Clv. 
App., 228 S.W.2d 882, 885. 

50. U.S.—U. S. V. Pittman, C.C.A. 
Ala., 151 F.2d 851, 852. 

Slmllarly expressed 

It signifies that the word or phrase 
of which it is made an attributive 
is to be understood as indicating 
something of the same class or in the 
same situation as the one already 
described, and to which it refers.— 
State v. Second Judicial Dist. Ct., 68 
P. 670, 674, 26 Mont. 396. 

51. N.T.—^American Smelting & Re¬ 
fining Co. V. Stettenheira, 164 N.T. 
S. 253, 256, 177 App.Div. 392. 

52. U.S.—U. S. V. Legg. C.C.A.W.Va., 
157 P.2d 990, 992. 

Tex.—Erwin v. Steele, Civ.App., 228 
fl.W.2d 882, 886. 

60 C.J. p 988 note 54. 
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and it may indicate or euggest a person or thing 
originally speoified by a name or designation.53 

The Word ‘‘such” is varionsly defined as meaning 
like;54 of the like kind;^^ ©f the same or like 
kind;^® of that kind;®*^ of this or that kind, char¬ 
acter, or measnre;58 of the kind or sort previonsly 
indicated;59 of the sortio or degree^^ previonsly 


indicated or contextually implied; before men- 
tioned; previonsly characterized or specified;®^ hav- 
ing the particular qnality or character specified.68 

'^Such” is further defined as meaning the same;6^ 
of the same class, type, or sort *,65 the same as 
previonsly mentioned or specified;®® being the same 

as what has been mentioned67 or indicated;68 being 


53. Pa.—Judge v. Trust Co., 25 Pa. 
Dlst. 679, 681. 

60 C.J. p 987 note 63. 

54. U.S.—U. S. V. Legg, C.C.A.W.Va-, 
157 P.2d 990, 992. 

Mo.—State ex inf. Rice ex rei. All- 
man v. Hawk, 228 S.W.2d 785, 788, 
360 Mo. 490. 

60 C.J. p 986 note 96. 

ResemlbUng 

Ala.—^Harris v. Nashvllle, etc., R. Co., 
44 So. 962, 967, 163 Ala. 139, 14 Li. 
RA.,N.S., 261. 

Kan.—^Mlssouri Pac. R. Co. v. Board 
of Com'rs of Atchison County, 287 
P. 612, 613, 130 Kan. 664. 

55. U.S.—U. S. V. Legg, C.C.A.W.Va., 
167 P.2d 990, 992. 

Minn.—Corpus Juris dted in. In re 
Toumans’ Will, 16 N.W.2d 637, 541, 
218 Mlnn. 172, 164 A.L..R. 1171. 
Mo.-—State ex inf. Rice ex rei. All- 
man v. Hawk, 228 S.W.2d 786, 788, 
360 Mo. 490. 

Pa.—^In re Reed’s Estate, 19 A-2d 

366, 367, 842 Pa. 54. 

Tex.—Brwln v. Steele, Civ.App., 228 
S.W.2d 882, 886. 

60 C.J. p 986 note 1. 

Of like kind or degree 
Ohlo.—Charles Behlen Sons' Co. v, 
Rlcketts, 164 N.B. 436, 439, 30 Ohio 
App. 167. 

Tenn.—^Traders' Ins. Co. v. Dobbins 
& Ewlng, 86 S.W. 383, 386, 114 
Tenn. 227. 

56. U.S.—U. S. V. Legg, C.C.A.W.Va., 
167 F.2d 990, 992. 

Mo.—'State ex rei. Klng v, Board of 
Trustees of Piremen's Penslon 
Fund of Kansas City, 184 S.W. 929, 
932, 192 Mo.App. 683. 

S.D.—^Haas v. Independent School 
Dist. No. 1 of Tankton, 9 N.W,2d 
707, 710, 69 S.D. 803. 

57. XJ.S.—U. S. V. Legg, C.C.A.W.Va., 
167 F.2d 990, 992. 

Mlnn.—Corpus Juris dted in. In re 
Toumans’ Estate, 16 N'.W.2d 637, 
641, 218 Minn. 172, 154 A.L.R. 1171. 
Mo.—State ex inf. Rice ex rei. All- 
man v. Hawk, 228 S.W.2d 785, 788, 
360 Mo. 490. 

N.T.—In re Watson’s Wlll, 258 N.T. 

S. 756, 776, 144 Misc. 218. 

Pa.—^In re Reed’s Estate, 19 A.2d 365, 

367, 342 Pa. 64—In re Brock, 166 A. 
786, 787, 312 Pa. 92. 

S.D.—^Haas v. Independent School 


Dist. No. 1 of Tankton, 9 N.W.2d 
707, 710, 69 S.D. 303. 

Tex.—^Erwin v. Steele, Civ.App., 228 
S.W.2d 882, 886. 

60 C.J. p 986 note 99. 

Of that class 

Ala.—Harns v. Nashvllle, etc., R. 
Co., 44 So. 962, 967, 163 Ala. 139, 14 
L.R.A.,N.S., 261. 

60 C.J. p 986 note 98. 

58. U.S.—Campbell v. Mueller, C.C. 
AOhio, 159 P.2d 803, 806. 

lowa.—State v. Cooper, 266 N.W. 916, 
916, 221 lowa 658. 

59. Mo.—State ex inf. Rice ex rei. 
Allman v. Hawk, 228 S.W.2d 785, 
788, 360 Mo. 490. 

60. U.S.—Campbell v. Mueller, C.C. 
A.Ohio, 169 P.2d 803, 806. 

Cal.—People v. Heslen, 163 P.2d 21, 
30. 

111.—^People ex rei. Miller v. Mobile 
& O. R. Co„ 29 N.B.2d 604, 607, 374 
111. 376. 

lowa.—State v. Cooper, 266 N.W. 916, 
916, 221 lowa 658. 

Minn.—State v. Bnd, 45 N.W.2d 378, 
380, 232 Minn. 266. 

61. U.S.—Campbell v. Mueller, C.C. 
A.Ohio, 169 P.2d 803, 806. 

Cal.—People v. Heslen, 163 P.2d 21, 
30. 

lowa.—State v. Cooper, 265 N.W. 

915, 916, 221 lowa 668. 

Minn.—State v. End, 45 N.W.2d 378, 
380, 232 Minn. 266. 

62. 111.—^People ex rei. Miller v. Mo¬ 
bile & O. Ry. Co., 29 N.E.2d 604, 607, 
374 111. 376. 

lowa.—State v. Cooper, 265 N.W. 916, 

916, 221 lowa 668. 

63. Pa—^In re Brock, 166 A. 785, 787, 
312 Pa 92. 

Tex,—^Erwin v. Steele, Civ.App., 228 
S.W.2d 882, 885. 

60 C.J. p 986 note 93. 

Siinilarly stated 

(1) Having the qualitles specified. 
— U. S. V. Legg, C.C.A.W.Va., 167 P. 
2d 990, 992. 

<2) Having the quality already or 
just specified. 

lowa—State v. Cooper, 266 N.W. 916, 
916, 221 lowa 658. 

Minn.—State v. End, 45 N.W.2d 378, 
380, 232 Minn. 266. 

(3) Having the same in quality.— 


In re Hull, 110 P. 266, 267, 18 Idaho 
476, 30 L.R.A.,N.S., 465. 

(4) Being the same in quality.—U. 
S. V. Legg, supra 

64. Kan.—Mlssouri Pacific R. Co. v. 
Board of Com’rs of Atchison Coun¬ 
ty, 287 P. 612, 613, 130 Kan. 654. 

Vt.—Ackley v. Fish, 56 Vt. 18, 20. 

Equlvalent to 

Tex.—Erwin v. Steele, Civ.App., 228 
S.W.2d 882, 885. 

65. lowa.—State v. Cooper, 265 N.W. 
915, 916, 221 lowa 658. 

In the saone category 

lowa.—State v. Cooper, supra 

66« Mont.—State ex rei. Anaconda 
Copper Min. Co. v. Distrlct Court, 
68 P. 670, 574, 26 Mont. 396. 

Pa—Judge V. Trust Co., 26 PaDist. 
679, 681. 

S.D.—Haas v. Independent School 
Dist No. 1 of Tankton, 9 fl.W.2d 
707, 710, 69 S.D. 303. 

60 C.J. p 987 note 6. 

Simllarly defined 

(1) The same as has becn men¬ 
tioned.—^Warner EI. Mfg. Co. v. 
Houston, Tex.Civ.App., 28 S.W. 405, 
408. 

(2) The same as has been thereto- 
fore mentioned.—Strawberry Hili 
Land Corp. v. Starbuck, 97 S.B. 362, 
366, 124 Va 71. 

(3) The one prevlously indicated, 
characterized, or specified.—State ex 
rei. Hurd v. Blomstrom, 37 N.W.2d 
247, 249, 72 S.D. 526. 

67. U.S.—U. S. V. Legg, C.C.A.W.Va, 
157 P.2d 990, 992. 

Idaho.—Tn re Hull. 110 P. 256, 267, 18 
Idaho 476, 30 L.R.A.,N.S., 466. 
N.T.—In re Watson’s Will, 268 N.T. 

S. 756, 776, 144 Misc. 213. 

S.D.—Haas v. Independent School 
Dist. No. 1 of Tankton, 9 S.W.2d 
707, 710, 69 S.D. 303. 

Simllarly defined 

Of the same kind or class as some- 
thing mentioned.—People ex rei. Mil¬ 
ler V. Mobile & O. Ry. Co., 29 N.E.2d 
604, 607, 374 IU. 376. 

68. U.S.—U. S. V. Legg, C.CA-W.Va, 
167 F.2d 990, 992. 

Idaho.—In re Hull, 110 P. 266, 267. 
18 Idaho 476, 30 L.R.A.,N.S., 466. 
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the same as something nnderstood by tbe speaker 
or the hearer, or purposely left indefinite;®® sim- 
ilar; ® identical; ^ identical with; 2 identical with, 
or similar to, something specified^S or iinplied;^^ 
certain;*^® not other or different.'^® 

Phrases employing the word “snch” are set out in 
the note.'^'^ 

SUCKER. A person readily deceivedJ® 


SUOTION. Act or process of exerting a force npon 
a solid, liqnid, or gaseous body by reason of a re- 
duced air pressure over part of its surface.®® It is 
praetieally the same as vacuum, in that both involve 
rarefication of air.®i 

SUDDEN’. While the word “sudden” is of somewhat 
varied signification,®® it does have a primary®® and 
lexical®^ meaning, and is defined to mean happening 
without previous notice or with very brief notice;®® 
Corning unexpectedly;®® unexpected;®^ unusual;®® 


SUOROSE. Refined sugar 79 

S.D.—Haas v. Independent School 
Dlst. No. 1 of Yankton, 9 S.W.2d 
707, 710, 69 S.D. 303. 

69. U.S.—U. S. V. Legff, C.C.A.W.Va., 
157 F.2d 990, 992. 

A concise and elUptioal use by 
which specificatiori is avoided.—^U. S. 
V. Legff, supra. 

70. U.S.—U. S. V. Legg, supra. 

Mo.—State ex inf. Rice ex rei. All- 
man v. Hawk, 228 S.W.2d 785, 788, 
360 Mo. 490. 

Tex.—Brwin v. Steele, Civ.App., 228 
S.W.2d 882, 886. 

60 C.J. p 987 note 4. 

71- U.S.—Japan Import Co. v. U. S., 
24 C.C.P.A., Customs, 167, 176—^U. 
S. V. Johnson Co., 9 Ct.Cust.App. 
268, 270. 

72. N.T.—^In re Watson*s Will, 258 
N.Y.S. 766, 776, 144 Misc. 213. 

73. U.S.—U. S. V. Legg, C.C.A.W.Va., 
167 F.2d 990, 992. 

Idaho.—In re Hull, 110 P. 266, 257, 18 
Idaho 475, 30 L.R.A.,N.S., 466. 

Mo.—State v. Kansas City Firemen's 
Pension Fund Board of Trustees, 
184 S.W. 929, 932, 192 Mo.App. 683. 
S.D.—^Haas v. Independent School 
Dist. No. 1 of Yankton, 9 N.W.2d 
707, 710, 69 S.D. 303. 

74. U.S.—U. S. V. Legg, C.C.A.W.Va., 
167 F.2d 990, 992. 

Idaho.—In re Hull, 110 P. 266, 267, 18 
Idaho 475, 30 L.R.A.,N.S., 466. 

S.D.—Haas v. Independent School 
Dlst. No. 1 of Yankton, 9 N.W.2d 
707, 710, 69 S.D. 303. 

Slmllarly deOned 

Identical with, or similar to, some¬ 
thing which has been already specl- 
fied or implied.—Strawberry Hili 
Land Corporation v. Starbuck, 97 S.E. 
362, 367, 124 Va. 71. 

75. Kan.—State v. Bstep, 71 P. 857, 
859, 66 Kan. 416. 

Tex.—^Erwin v. Steele, Clv.App., 228 
S.W.2d 882, 885. 

76„ Mont.—State ex rei. Anaconda 
Copper Mln. Co. v. Distrlct Court, 
68 P. 570, 574, 26 Mont. 396. 

S.D.—^Haas V. Independent School 


Dist. No. 1 of Yankton, 9 S.W.2d 
707, 710, 69 S.D. 303. 

Tenn.—Traders' Ins. Co. v. Dobbins 
& Ewlng, 86 S.W. 383, 385, 114 
Tenn. 227. 

60 C.J. p 986 note 95. 

77. Phrases 

(1) ‘Tn such case” as equi valent to 
”then” see 42 C.J.S. p 483 note 82. 

(2) 'Tn such manner” as not syn- 
onymous with “in such form” see 42 
C.J.S. p 483 note 82. 

(3) “Such as” see 6 C.J.S. p 784 
notes 58, 59. 

(4) Other phrases as to which 
more recent adjudicatlons have not 
been found see 60 C.J. p 987 notes 7- 
37, 41-49, p 988 notes 67-9, p 989 
notes 10-34, 36-51. 

78. N.Y.—^People v. Simmons, 109 
N.Y.S. 190, 194, 126 App.Div. 234, 
22 N.Y.Cr. 270. 

79. U.S.—A. E. Staley Mfg. Co. v. 
Secretary of Agriculture, C.C.A,7, 
120 F.2d 258, 261. 

80. Webster New Int.D. 

Phrases as to which more recent 
adjudicatlons have not been found 
see 60 C.J. p 989 notes 56, 67. 

81. U.S.—^Pennsylvania Rubber Co. 
V. Dreadnaught Tire & Rubber Co., 
D.C.Del., 225 P. 138, 142. 

66 C.J. p 396 note 68. 

82. Del.—Cannon v. Delaware Elec¬ 
tric Power Co., 24 A.2d 326, 326, 2 
Terry 416. 

83. Kan.—^HAgaman v. Manley, 42 P. 
2d 946, 949, 141 Kan. 647. 

84. Md.—^Foble v. Knefely, 6 A.2d 
48, 53, 176 Md, 474, 122 A.L.R. 831. 

Mo.—^Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

85. Ga.—^Blackshear v. Liberty Mut. 
Ins. Co., 26 S.E.2d 793, 804, 69 Ga. 
App. 790. 

Kan.—^Hagaman v. Manley, 42 P.2d 
946, 949, 141 Kan. 647. 

Md.—^Foble v. Knefely, 6 A.2d 48, 53, 
176 Md. 474, 122 A.L.R. 831. 

Mo.—^Lovell V. Williams Bros., App., 
50 6.W.2d 710, 713—Barnes v. Com- 
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mercial Auto Body Co., App., 13 S. 
W.2d 653, 654. 

Slxuilarly deflned 

(1) Happening without notice.— 
Benjamin v. Metropolitan St. R. Co., 
151 S.W. 91, 93, 245 Mo. 698. 

(2) Without previous notice.—Can¬ 
non v. Delaware Electric Power Co., 
24 A.2d 325, 326, 2 Terry, Del., 415. 

(3) Without warning or prepara- 
tion.—Barnes v. Commercial Auto 
Body Co., Mo.App., 13 S.W.2d 663, 664. 

(4) Ali at once—Barnes v. Com¬ 
mercial Auto Body Co., supra 

(5) Ali of a sudden.—^Barnes v. 
Commercial Auto Body Co., supra. 

85. Ga.—^Blackshear v. Liberty Mut. 
Ins. Co., 26 S.B.2d 793, 804, 69 Ga 
App. 790. 

Kan.—Hagaman v. Manley, 42 P.2d 
946, 949, 141 Kan. 647. 

Md.—Foble v. Knefely, 6 A.2d 48, 63, 
176 Md. 474, 122 A.L.R. 831. 

Mo.—Lovell V. Williams Bros., App., 
50 S.W.2d 710, 713. 

60 C.J. p 989 note 69. 

Sianilarly defined 

(1) Corning or occurring unexpect¬ 
edly.—Hagaman v. Manley, 42 P.2d 
946, 949, 141 Kan. 647. 

(2) Come upon or met with unex¬ 
pectedly. 

Ga.—^Blackshear v. Liberty Mut. Ins. 
Co., 26 S.E.2d 793, 804, 69 GaApp. 
790. 

Md.—^Poble V. Knefely, 6 A.2d 48, 53, 
176 Md. 474, 122 A.L.R. 831. 

Mo.—Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

87. Del.—Cannon v. Delaware Elec¬ 
tric Power Co., 24 A.2d 326, 326, 2 
Terry 416. 

Ga.—Blackshear v. Liberty Mut. Ins. 
Co., 26 S.E.2d 793, 804, 69 GaApp. 
790. 

Md.—Foble v. Knefely, 6 A.2d 48, 5$, 
176 Md. 474, 122 A.L.R, 831. 

Mo.—Benjamin v. Metropolitan St. R. 
Co., 151 S.W. 91, 93, 245 Mo. 598— 
Lovell V. Williams Bros., App., 60 
S.W.2d 710, 713. 

88. Ga—^Blackshear v. Liberty Mut. 
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unlooked for;89 Tinforeseen;®^ unprepared for.®^ 

“Sudden” does not mean instantaneouSj^s but it 
may mean quick;®^ rapid;^^ hasty by nature 
abrupt; precipitate; rash; violent.®® 

The term ^^sudden” has been held synonymous 
with ^‘prompf' see 73 C.J.S. p 131 note 54, and it 
has been distinguished from “deliberate” see 26 
C.J.S. p 690 note 83, and “gradual” see 38 C.J.S. p 
973 note 25. 

Phrases employing the word “sudden” are set out 
in the note.®^ 

SUDDENLY. It has been eaid that the word “sud- 
denly” is well understood by the average layman,®® 
although it is an elastic,®® relative^ term, admitting 


of much variety of definition.^ It is defined as 
meaning unexpectedlyj® hastily; without prepara- 
tion or premeditation; quickly; immediately.^ 

“Suddenly” is said to be the antithesis of “grad- 
ually” see 38 C.J.S. p 973 note 27. 

Various workmen^s compensation acts provide that 
in order for hernia to be compensable it must have 
appeared suddenly, and the meaning of the word 
“suddenly” as used in such provisions is discussed in 
the C.J.S. title Workmen^s Compensation Aets § 185, 
also 71 C«J* p 621 note 16—p 622 note 20. 

SUE. To commenee or to continue legal proceedings 
for the recovery of a right;® to proceed with, as 
an aetion, and follow it up to its proper termina- 
tion;® to proceed legally to secure a right or re- 


Ins. Co., 26 •S.B.2d 793, 804. 69 Ga. 
App. 790. 

Md.—Foble v. Knefely, 6 A2d 48, 63, 
176 Md. 474, 122 A.L.R. 831. 

Mo.—Liovell V, Williams Bros., App., 
50 S.W.2d 710, 713. 

89. Mo.—^Benjamin v- Metropolitan 
St. R. Co., 161 S.W. 91, 93. 245 Mo. 
598. 

90. Ga.—Blackshear v. Liberty Mut. 
Ins. Co., 26 S.B.2d 793, 804, 69 Ga. 
App. 790. 

Kan.—^Hagaman v. Manley, 42 P.2d 
946, 949. 141 Kan. 647. 

Md.—Foble v. Knefely, 6 A.2d 48, 63, 
176 Md. 474. 122 A.L.R. 831. 

Mo.—Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713—Barnes v. Com- 
merclal Auto Body Co., App„ 13 S. 
W.2d 653, 554. 

91. Kan.—Hagaman v. Manley, 42 
P.2d 946, 949, 141 Kan. 647. 

92. Me.—Case of McDougal, 144 A. 
446, 127 Me. 491. 

Mo.—^Vogt V. Ford Motor Co„ App., 
138 S.W.2d 684, 688. 

93. Del.—Cannon v. Delaware Elec¬ 
tric Power Co., 24 A.2d 325, 326, 2 
Terry 416. 

Mo.—Benjamin v. Metropolitan St. R. 
Co., 151 S.W. 91, 93, 245 Mo. 598. 

94. Del.—Cannon v. Delaware Elec¬ 
tric Power Co., 24 A.2d 325, 326, 2 
Terry 416. 

Ga.—Blackshear v. Liberty Mut. Ins. 
Co., 26 S.B.2d 793, 804, 69 Ga.App. 
790. 

Md.—^Foble v. Knefely, 6 A2d 48, 63, 
176 Md. 474, 122 A.L.R. 831. 

Mo.—Benjamin v, Metropolitan St. R. 
Co., 161 S.W. 91. 93, 246 Mo. 698— 
Lovell v. Williams Bros., App., 50 
S.W.2d 710, 713—^Barnes v. Com- 
mercial Auto Body Co., App., 13 S. 

, W.2d 663, 664. 


95. Ga.—Blackshear v. Liberty Mut. 
Ins. Co., 26 S.E.2d 793, 804, 69 Ga. 
App. 790. 

Md.—Foble v. Knefely, 6 A.2d 48, 53, 
176 Md. 474, 122 AL.R. 831. 

Mo.—Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

Slmllarly deflned 

Hastily prepared, employed, made, 
or done. 

Ga.—^Blackshear v. Liberty Mut. Ins. 
Co., 26 S.E.2d 793, 804, 69 Ga.App. 
790. 

Md.—Foble v. Knefely, 6 A.2d 48, 53, 
176 Md. 474, 122 A.L.R. 831. 

Mo.—Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

96. Ga.—Blackshear v. Liberty Mut. 
Ins. Co., 26 S.E.2d 793, 804, 69 Ga. 
App. 790. 

Md,—Foble v. Knefely, 6 A.2d 48, 63, 
176 Md. 474, 122 AL.R. 831. 

Mo.—Lovell V. Williams Bros., App., 
60 S.W.2d 710, 713. 

Xts nse may be falrly sxiirfirestlve of 
abrupt, precipitate, rash, or even vio¬ 
lent aetion.—Cannon v. Delaware 
Electric Power Co., 24 A.2d 325, 326, 
2 Terry, Del., 415, 

97. Phrases 

(1) “Sudden afifray,** **sudden com- 
bat" as element of voluntary man- 
slaughter see Homicide § 43. 

(2) “Sudden emergency” doctrine 
generally see Negligence 5 17; see 
also Motor Vehicles § 257. 

(3) “Sudden heat and passion*’ as 
a technical term of the common law 
to describe the offense of manslaugh- 
ter see Homicide § 42. 

(4) Other phrases as to which 
more recent adjudicatione have not 
been found see 60 C.J. p 990 notes 69-^ 
74. 


98. Mo.—Borgstede v. Waldbauer, 88 
S.W.2d 373, 878, 337 Mo. 1205. 

99. Ga.—^Hardware Mut. Casualty 
Co. V. 'Sprayberry, 25 S.E.2d 74, 78, 
69 Ga.App. 196. 

S.C.—Sllgh V. Pacific Mills, 36 S.E. 
2d 713, 714, 207 fi.C. 316—Layton v. 
Hammond-Brown-Jennings Co., 3 
S.E.2d 492, 494, 190 S.C. 425. 

1. U.S.—S. S. White Dental Mfg. 
Co. v. U. S., 55 F.Supp. 117, 121, 102 
Ct.Cl. 115. 

2. Ga.—^Hardware Mut. Casualty Co. 
V. Sprayberry, 25 S.E.2d 74, 78, 69 
Ga.App. 196. 

S.C.—Shgh V. Pacific Mills, 36 S.E.2d 
713, 714, 207 iS.C. 316—Layton v. 
Hammond-Brown-Jennings Co., 3 
S.E,2d 492, 494, 190 S.C. 425—Rudd 
V. Fairforest Finishing Co., 200 S. 
B. 727, 730, 189 S.C. 188. 

3. Mo.—^Borgstede v. Waldbauer, 88 
S.W.2d 373, 378, 337 Mo. 1206. 

Phrases 

(1) “Happening suddenly*' con- 
trasted with “happening instantane- 
ously" see 39 C.J.S. p 773 note 28. 

(2) “Too suddenly;’’ an adverbial 
phrase which, when applied to start- 
ing, implies a precipitate or violent 
starting.—Cannon v. Delaware Elec¬ 
tric Power Co., 24 A.2d 325, 326, 2 
Terry, Del., 415. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 990 notes 76- 
78. 

4- Century D. 

5. Kan.—^Lervold v. Republic Mut. 
Fire Ins. Co., 45 P.2d 839, 843, 142 
Kan. 43, 106 AL.R. 673. 

Mich.—Burr v. Heffner, 286 N.W. 169, 
170, 289 Mich. 91. 

6. Kan.—^Lervold v. Republic Mut. 
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83 O.J.S, 


SUE—SUFFER 


dressa wrong;7 to prosecute;* to prosecute judicial- 
ly;* to make legal claim;lO to bring an action 
against;^^ to seek for in law;!* to gain by legal 
proeess.^* 

Sue and be sued. The words '^sue and be sued” 
normally include the natural and appropriate in- 
cidents of legal proceedings,!^ and embrace all civil 
process incident to the commencement or continu- 
ance of legal proceedings.^^ The payment of costs 
by the unsuccessful litigant,the additional allow- 
ance made by courts of equity in accordance with 
sound equity practice,^'^ the power to employ coun- 
sel,i* and gamishment^* ha ve been held to be sueh 
incidents. 

The capacity of various politieal entities to sue 
and be sued is discussed in the C.J.S. tities Counties 
§ 319; District of Columbia § 21; Municipal Cor- 
porations § 2186; States § 213; Towns § 182, also 
63 C.J. p 215 note 69-p 216 note 75; and United 
States §§ 175, 176, also 65 C.J. p 1402 note 33-p 
1409 note 29. 


Sue out To petition for and take out;*® to ap- 
ply for and obtain;*! to obtain by applieaiion;-^ 
to obtain judicially; to issue,** 

Other phrases employing the term ''sue” are sct 
out in the note.^^ 

STJERTES. In Spanish law, sowing grounds with- 
in the limits of a city, pueblo, or town, for cultivat- 
ing or planting, as gardens, vineyards, orchards, 
etc.25 

Suerte de cana is defined as each pateh or lot 
into which a large sugar-cane field is divided.26 

SUFFER. The exact signifieance of the term "suf¬ 
fer” varies somewhat with the context of its use.^^ 
It may convey the negative idea of passivity,28 in- 
differenee,29 or abstaining from preventive ae- 
tion,30 as distinguished from a demonstrative, ac¬ 
tive course*^ or from an affirmative act.*^ In this 


Fire Ins. Co., 45 P.2d 839, 843, 142 
Kan. 43. 106 A.L.H. 673. 

7» 111.—^Keller v. Industrial Commls- 
sion, 183 N.Ef. 237, 240, 360 111. 390. 

8. U.S.—U. S. V. Moore, C.C.N.H., 11 
F. 248, 251. 

9. 111.—^Keller v. Industrial Commls- 
sion, 183 N.E. 237, 240. 350 111. 390. 

10. U.'S.—^U. S. V. Moore, C.C.N.H., 11 
F. 248, 251. 

11. 111.—^Keller v. Industrial Com- 
mission, 183 N.E. 237, 240, 360 111. 
390. 

12. U.S.—U. S. V. Moore, C.C.N.H., 11 
F. 248, 251. 

Slmilarly defined 

To seek justice or right from, by 
legal process.—Kuklence v. Vocht, 4 
Pa.Co. 370, 372—60 C.J. P 990 note 80. 

13. Kan.—Lervold v. Republic Mut. 
Flre Ins. Co., 46 P.2d 839, 843, 142 
Kan. 43, 106 A.L.R. 673. 

14- U.S.—^Reconstructlon Finance 

Corporation v. J. G. Menihan Cor¬ 
poration, N.T., 61 S.Ct. 486, 487, 312 
U.S. 81, 85 L.Ed. 695. 

The capacity to sne or be sned 
carries with it all powers which are 
ordinarily incident to the prosecu- 
tion of an action at law or a suit in 
equity.—^Paslay v. Brooks, 17 S.E.2d 
865, 868, 198 S.C. 345. 

15. U.S.—Reconstruction Finance 

Corporation v. J. G. Menihan Cor¬ 
poration, N.T., 61 S.Ct. 485, 487, 


312 U.S. 81, 86 L.Ed. 595—FederaJ ! 
Housing Administration, Region | 
No. 4, V. Burr, Mich., 60 S.Ct. 488, 
490, 491, 309 U.S. 242, 84 L.Ed. 724. 
S.D.—In re Preusler, 291 N.W. 582, 
683, 67 S.D. 207. 

16. U.S.—Reconstruction Finance 
Corporation v. J. G. Menihan Cor¬ 
poration, N.T., 61 S.Ct. 485, 487, 
312 U.S. 81, 85 L.Ed. 595. 

17. U.S.—Reconstruction Finance 
Corporation v. J. G. Menihan Cor¬ 
poration, supra. 

18. S.C.—Paslay v. Brooks, 17 S.B. 
2d 865, 868, 198 S.C. 345. 

19. U.S.—Reconstruction Finance 
Corporation v. J. G. Menihan Cor¬ 
poration, N.Y., 61 'S.Ct. 485, 487, 312 

U. S, 81, 86 L.Ed. 595. 

20. N.C.—Mcintyre v. Austin, 69 S. 
E.2d 586, 688. 232 N.C. 186. 

60 C.J. p 990 note 82. 

Phrases employing the term “sue 
out” and as to which more recent ad- 
judications have not been found see 
60 C.J. p 990 notes 84-86. 

21. Mo.—South Missouri Lumber Co. 

V. Wright, 21 S.W. 811, 812, 114 
Mo. 326. 

60 C.J. p 990 note 82. 

22. N.C.—^Mcintyre v. Austin, 69 S. 
E.2d 686, 588, 232 N.C. 186. 

23. U.S. —City of Waxahachie v. 
Coler, Tex., 92 P. 284, 286, 34 C.C. 
A. 349. 

60 C.J. p 990 note 83. 
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24. Phrases 

(1) “Sue and labor" clause in ma¬ 
rine policles see Insurance § 953. 

(2) Additional phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 990 notes 
87-90. 

25. Cal.—^Hart v. Burnett, 15 Cal. 
530, 554. 

60 C.J. p 990 note 91. 

26. Cal.—Redding v. White, 27 Cal. 
282, 286. 

27. Cal.—^People v. Forbath, 42 P.2d 
108, 5 Cal.App.2d Supp. 767. 

28. U.S.—In re Thomas, D.C.Pa., 103 
F. 272, 274. 

Conn.—Corpns Jaris cited In Guas- 
tamachio v. Brennan, 23 A.2d 140, 
141, 128 Conn. 356. 

60 C.J. p 991 note 5 [b]. [c]. 

29. U.S.—In re Thomas, D.C.Pa., 103 
F. 272, 274. 

30. U.S.—In re Thomas, supra. 

31. U.S.—Campbell v. Traders* Nat. 
Bank, D.C.Ill., 4 F.Cas.No.2,370, 2 
Biss. 423. 

60 C.J. p 991 note 5 [c]. 

32. U.S.—In re Thomas, D.C.Pa., 103 
P. 272, 274. 

While Word does not connote 

strong affirmative action, it does in¬ 
volve such an exerclse of the will as 
effects resuits.—Duncan v. Landis, 
Pa., 106 F. 839, 848, 45 C.C.A 666. 



SUFFER 


83 C.J.S. 


conneotion tEe wor3 ''suffer’' necessarily^^ implies^^ 
knowledge of the tLing siiffere<i,35 or of wEat is to 
be done under the sufferance,^® and it also implies 
intention®'^ that what is done is what is to be done.38 
It has been said that to suffer an act usually implies 
the power to prohibit, prevent, or hinder it,39 and 
that to suffer an act to be done by a person who 
can prevent it is to permit or eonsent to it, to ap- 
prove of it, and not to hinder it.^® 


The term "suffer” is variously defined as meaning 
to allow;4i to let;^2 to permit;43 to admit;44 to 
tolerateto put up with^^e not to forbid or 
hinder,47 

"Suffer” is further defined as meaning to be af- 

fected by;43 to experience;^3 to endurej^o to un- 
dergo;5i to support;^^ to bear.33 The word "suf- 


33. Va.—Nolde Bros, v, Chalkey, 85 
S.E.2d 827, 833. 184 Va. 553. 

34« Cal.—OorpiLB Juris citsd in 
People V. Porbath, 42 P.2d 108, 5 
Cal.App.2d 767. 

Kan.—Corpus Jnrls dted In Jackson 

V. Derby Oil Co., 139 P.2d 146, 161, 
157 ElajQ. 53. 

Minn.—State v. Jamieson, 300 N.W. 

809, 810, 211 Minn. 262. 

N.Y.—Houlihan v. Selengut, 25 N.T. 
iS.2d 371, 375, 175 Misc. 854—First 
Nat. Bank & Trust Co. of Port 
Chester v. New Tork Title Ins. Co., 
12 N.Y.S.2d 703, 709, 171 Misc. 864. 
Va.—^Nolde Bros. v. Chalkey, 35 S.E. 

2d 827, 833, 184 Va. 563. 

60 C.J. p 990 note 3 [a]. 

As definitive of a personas crlmlnal 
oondxLot the word "'suffer** implies 
knowledge of, coupled wlth a duty 
and power to prevent the particular 
act or ornis sion, the sufferance of 
which constitutes the offense.—^Peo- 
ple V. Porbath, 42 P.2d 108, 6 Cal.App, 
2d Supp. 767. 

35. Minn.—State v. Jamieson, 300 N. 

W. 809, 810, 211 Minn. 262. 

36. N.Y.—^Houlihan v. Selengut, 25 
N.Y.S.2d 371, 375, 176 Misc. 854— 
First Nat. Bank & Trust Co. of 
Port Chester v. New York Title Ins. 
Co., 12 N.Y.S.2d 703, 709. 171 Misc. 
854. 

60 C.J. p 990 note 3 [a]. 

37. N.Y.—^Houlihan v. Selengut, 26 
N.Y.S.2d 371, 375, 175 Misc. 854— 
First Nat. Bank & Trust Co. of 
Port Chester v. New York Title Ins, 
Co., 12 N.Y.S.2d 703, 709, 171 Misc. 
854. 

60 C.J. p 990 note 3 [a]. 

Involves no lutent 

TJ.S.—^In re Thomas, D.C.Pa., 103 P. 
272, 274. 

38. N.Y.—^Houlihan v. Selengut, 25 
N.Y.S.2d 371, 375, 176 Misc. 854— 
First Nat. Bank & Trust Co. of Port 
Chester v. New York Title Ins. Co., 
12 N.Y.S.2d 703, 709, 171 Misc. 854. 

60 C.J. p 990 note 3 Ca]. 

36- N.Y.—Avon Bar & Grill v. 
0'Connell, 96 N.Y.S.2d 666, 658, 276 
App.Dlv. 517—^Pirst Nat. Bank & 
Trust Co. of Port Chester v, New 


York Title Ins. Co., 12 N.Y.S.2d 703, 
709, 171 Misc. 854. 

60 C.J. p 991 note 7 [b]. 

40. Minn.—‘State v. Jamieson, 300 N. 
W. 809, 810, 211 Minn. 262. 

60 C.J. p 991 note 7 [c]. 

A person suffers an act to be done 
when, although possessed of the pow¬ 
er to act and duty reauires action, 
he fails to act.—State v. Jamieson, 
supra. 

Word implies negllgent as well as 
a voluntary permission, and is not 
to be restricted to a mere voluntary 
or willful permission.—^Adams v. 
Nlchols, 1 Aik., Vt., 316, 319. 

41. U.S.—Campbell v. Traders* Nat. 
Bank, D.C.Ill., 4 P.Cas.No.2,370, 2 
Biss. 423. 

N.Y.—Corpus Juris clted in First 
Nat. Bank & Trust Co., of Port 
Chester v. New York Title Ins. Co., 
12 N.Y.S.2d 703, 709, 171 Misc. 854. 
Va.—^Nolde Bros. v. Chalkey, 35 S.E. 

2d 827, 833, 184 Va. 663. 

60 C.J. p 990 note 3. 

42. N.Y.—Corpus Juris cited in 
First Nat. Bank & Trust Co. of 
Port Chester v. New York Title Ins. 
Co., 12 N.Y.S.2d 703, 709, 171 Misc. 
854. 

Wash,—^Willis v. Gerklng, 186 P. 
1064, 1066, 109 Wash. 382. 

43. U.S,—Campbell v. Traders’ Nat, 
Bank, D.C.I1L, 4 P.Cas.No.2,370, 2 
Biss. 423. 

N.Y.—Corpus Juris clted in First 
Nat. Bank & Trust Co. of Port 
Chester v. New York Title Ins. Co., 
12 N.Y.S.2d 703, 709, 171 Misc. 864. 
Va.—^Nolde Bros. v. Chalkey, 35 S.E. 

2d 827, 833, 184 Va. 553. 

60 C.J. p 991 note 5. 

44. U.S.—Duncan v. Laudis, Pa., 106 
P. 839, 849, 46 C.C.A. 666. 

60 C.J. p 990 note 2. 

45. Va.—^Nolde Bros. v. Chalkey, 35 
e.E.2d 827, 833, 184 Va. 663. 

60 C.J. p 991 note 6. 

46. Va—^Nolde Bros. v. Chalkey, su¬ 
pra 

47. Va—Nolde Bros. v. Chalkey, su¬ 
pra 

60 C.J. p 991 note 7. 
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48. U.S.—^New York Life Ins. Co. v. 
Calhoun, C.C.A.Mo., 97 P.2d 896, 
898. 

Cal.— Corpus Juris ^uoted in Wolski 
V IncJustrial Accident Commission, 
161 P.2d 283, 286, 70 Cal.App.2d 
427. 

49. U.S.—^New York Life Ins. Co. v. 
Calhoun, C.C.A.Mo., 97 F.2d 896, 
898. 

Cal.—^Wolski V. Industrial Accident 
Commission, 161 P.2d 283, 285, 70 
Cal.App.2d 427. 

Tex.—Consolidated Underwriters v. 
Foxworth, Civ.App., 196 S.W.2d 87, 
94. 

50. Cal.— Corpus Juris (luoted in 
Wolski V. Industrial Accident Com¬ 
mission, 161 P.2d 283, 285, 70 Cal. 
App.2d 427. 

60 C.J. p 990 note 94, 

Simllarly defined 

To submit to or be forced to en- 
dure the infllction, imposltion, or pen- 
alty of.—^IVolski v. Industrial Acci¬ 
dent Commission, 161 P.2d 283, 285, 
70 Cal.App.2d 427. 

51. Cal.—Corpus Jtiris quoted iu 

Wolski V. Industrial Accident Com¬ 
mission, 161 P.2d 283, 285, 70 CaL 
App.2d 427. 

Tex.—Consolidated Underwriters v. 
Foxworth, Civ.App., 196 6.W.2d 87, 
94. 

60 C.J. p 990 note 94. 

To go or pass through 
Cal.—^Wolski v. Industrial Accident 
Commission, 161 P.2d 283, 285, 70 
Cal.App.2d 427. 

52. U.S.—^New York Life Ins. Co. v. 
Calhoun, C.C.A.MO., 97 P.2d 896, 
898. 

Cal.— Corpus Juris q.uoted iu Wolski 
V. Industrial Accident Commission, 
161 P.2d 283, 285, 70 CaJ.App.2d 427. 
60 C.J. p 990 note 94. 

53. Cal.— Corpus Juris <iuoted iu 
Wolski V. Industrial Accident Com¬ 
mission, 161 P.2d 283, 285. 70 Cal. 
App,2d 427. 

60 C.J. P 990 note 94. 

Simllarly defined 

(1) To bear up under.—New York 
Life Ins. Co. v. Calhoun, C.C.AMo., 
97 F.2d 896, 898. 



83 C.J.S. 


SUFFER—SUFFICIENT 


fer’’ is also further deflned as meaning to STistain;^^ 
to be in3iired.55 

In a somewhat different sense tbe word ^'suffer” 
means to bave tbe feeling or sensation tbat arises 
from tbe action of sometbing painful, distressing, or 
tbe like;^® to feel or endure pain; to feel pain, 
pbysical or mental;^? to endure or undergo witbout 
sinking.s® 

“Suffer” bas been beld equivalent to, or synony- 
mous witb, “approve of” see 6 C.J.S. p 129 note 11.1, 
“consent” see 15 C.J.S. p 982 note 67.1, “not to 
binder” see 40 C.J.S. p 401 note 35, and “permit” 
see 70 C.J.S. p 568 note 70. 

It bas been compared witb, or distinguisbed from, 
“allow” see 3 C.J.S. p 889 note 92, “cause” see 14 
C.J.S. p 52 note 60, “do” see 27 C.J.S. p 1306 note 7, 
“permit” see 70 C.J.S. p 568 note 73, and “procure” 
see 72 C.J.S. p 1207 note 76. 

^^Suffering” is defined as meaning tbe undergoing 
or enduring of pain or distress, or a particular in- 
stance of tbis.59 It bas been distinguisbed from 
“cruelty” see 25 C.J.S. p 16 note 60. 

**Suffered** tbe past participle of “suffer,bas 


been beld synonymous witb “endured” see 30 C.J.S. 
p 243. 

Phrases employing various forms of tbe word are 
set out in tbe note.^^ 

StlFFERANOE. Toleration; negative permission 
by not forbidding; passive consent; license implied 
from tbe omission or neglect to enforee an adverse 
rigbt.®2 It connotes some opportunity for knowl- 
edge and sometbing less tban consent.63 

STJFFIOIENCY. Tbe state or quality of being suffi¬ 
cient; adequaey.64 Tbe term bas been distinguisbed 
from “eompetency” see 15 C.J.S. p 659 note 66. 

SUFFICIENT. Tbe word “sufficient” is derived 
from tbe Latin “sufficiens.”®^ It is a relative term,®® 
and its meaning depends on tbe facts of eacb case,®^ 
and any determination of its meaning must take into 
account all tbe circumstances.®® As generally under- 
stood, it relates to quantity ratber tban quality,®^ 
but it is frequently used in tbe sense of adequacy 
and adaptation to tbe end desired,^® and, in law, 
wben an37tbing is said to be sufficient, it means tbat 
notbing else is required.'^! It bas been said tbat tbe 


(2) To bear as a victim or the 
like.—'Wolski v. Industrial Accident 
Commission, 161 P.2d 283, 285, 70 Cal. 
App.2d 427. 

64- U.S.—^New York Life Ins. Co. v. 
Calhoun, C.C.A.M 0 ., 97 F.2d 896, 
898. 

To snstaiiL loss or damagre 
Cal.—^Wolski v. Industrial Accident 
Commission, 161 P.2d 283, 285, 70 
Cal.App.2d 427. 

55. Cal.—^Wolski v. Industrial Acci¬ 
dent Commission, supra. 

56. U.S.—^New York Life Ins. Co, v. 
Calhoun, C.C.A-M 0 ., 97 F.2d 896, 
898. 

The customary use of the word In- 
dlcates some experience of conscious 
pain.—^New York Life Ins. Co. v. Cal¬ 
houn, supra. 

57. U.S.—^New York Life Ins. Co. v. 
Calhoun, supra. 

68. U.S.—^New York Life Ins. Co. v. 
Calhoun, supra. 

59. Del.—^Prettyman v. Topkis, 3 A. 
2d 708, 712, 9 W.W.Harr. 568. 

60 C.J. p 992 note 27. 

60. Webster New Int.D. 

61. “Suffer to occur»» 

(1) To allow, to admit, to permit.— 
Osborne v. Wlnter, 24 P.2d 892, 893, 
133 Cal.App. 664. 


(2) It Implies an approval of or ac- 
qulescence in an act, and more than 
nonresistance, and denotes knowled^e 
and intentlon.—^Leslle v. Federal Fi- 
nance Co., Cal.App., 85 P.2d 568, 573 
—Osborne v. Winter, 24 P.2d 892, 893, 
133 Cal.App. 664. 

Other idirases 

(1) “Extreme suffering’' distin- 
grulshed from “extreme cruelty" see 
25 C.J.S. p 17 note 63. 

(2) “Suffer me to do this" com¬ 
pared with “allow me to do this" see 
3 C.J.S. p 889 note 6. 

(3) “Suffer or permit to work” 
within provisldn of Fair Labor Stand- 
ards Act defining “employ" as includ- 
Ing to “suffer or permit to work" see 
Master and Servant § 151 (4) b. 

(4) Additlonal phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 990 notes 
95-1, p 991 notes 8-22, p 992 notes 
23-25, 28, 29. 

62. Black L.D. 

Phrases 

(1) “Tenancles at sufferance" see 
Landlord and Tenant §§ 175-183. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 992 notes 
31. 32. 


63. N.Y.—People on Inf. of Price v. 
Sheffield Farms-Slawson-Decker 
Co., 121 N.B. 474, 476, 225 N.Y. 25. 
60 C.J. p 992 note 30. 

64- New Standard D. 

Phrases as to which more recent 
adjudications have not been found see 
60 C.J. p 992 notes 36, 37. 

65. N.M.—Nissen v. Miller, 105 P.2d 
324, 326, 44 N.M. 487. 

Participle of “sufficio,” compounded 
of “sub" and “facio."—^Nissen v. Mil¬ 
ler, supra. 

66. N.Y.—Albert v. Kern, 32 N.Y.S. 
2d 310, 316, 177 Misc. 852. 

Pa.—^Rebel v. Standard Sanitary Mfg. 
Co., 16 A.2d 534, 637, 340 Pa. 313. 

67. Pa.—Rebel v. Standard Sanitary 
Mfg. Co., supra. 

68. N.Y.—Albert v. Kern, 32 N.Y.S. 
2d 310, 316, 177 Misc. 862. 

69. S.D.—State v. Holter, 142 N.W. 
657, 663, 32 S.D. 43, 46 L.R.A.,N.S., 
376, Ann.Cas.l916A 193. 

70. N.M.—^Nissen v. Miller, 106 P.2d 
324, 326, 44 N.M. 487. 

60 C.J. p 992 note 43 [b]. 

71. Miss.—iSpilman v. Gulf & S. I. R. 
Co., 163 So. 445, 446, 173 Miss. 725. 
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Word '^sufficient” embraces no more than tbat wbich 
furnishes a plenitude and wbich, when done, sufifices 
to accomplish the purpose intended in the light of 
present conditions viewed through the eyes of prac- 
tical and cautious men.^2 

The term “sufficient” is variously defined as mean- 
ing adequate;'^^ adequate to suffice adequate to 
wants;'^^ enough;76 competent equal to the end 
proposed;78 made or suited to the purpose that 
which may be necessary to accomplish an objeet;80 
being of such quality, number, force, or value as to 
serve a need or purpose.^i 

“Sufficient” has been held synonymous with “ef¬ 
ficient” see 28 C.J.S. p 840 note 39, and “suitable,”82 
and it has been distinguished from “ample” see 3 
C.J.S, p 1059 note 66, “insuffieient” see 44 C.J.S. p 


424 note 68, and “regulate” see 76 C.J.S. p 609 
note 55. 

PhrcLSBS employing the term are set out in the 
note.S^ 

SUrnOIENTLY. To a sufficient amount or de- 
gree; amply; adequately.^^ It may have the same 
import and meaning as the word “securely,”^^ and, 
with respect to Identification, it has been construed 
to mean with reasonable certainty.^® 

SUFPIX. A formative element attached to the end 
of a word or root to modify it.^*^ 

SUFFOCATE. To destroy the life of by suffoca- 
tion;S8 to kill by stopping respiration, as by stran- 
gling or asphyxiationj^® to stifie; choke; smotherj 


72. U.S.—Commissioners of Slnking: 
Fund of Louisville v. Anderson, D. 
C.Ky., 20 F.Supp. 217, 220. 

Ky.—^Louisville Trust Co. v. Commis¬ 
sioners of Sinking Fund of City of 
Louisville, 84 S.W.2d 30. 34, 260 
Ky. 219. 

N.M.—Nisaen v. Miller, 105 P.2d 324, 
326, 44 N.M. 487. 

73. U.S.—Commissioners of Slnking 
Fund of Louisville, v. Anderson, D. 
C.Ky., 20 F.Supp. 217, 220. 

Ky.—Louisville Trust Co. v. Commis¬ 
sioners of Sinking Fund of City of 
Louisville, 84 S.W.2d 30, 34, 260 Ky. 
219. 

Mo.—First Nat. Bank of Kansas City 

V. University of Kansas City, 245 S. 

W. 2d 124, 130. 

N.M.—Nissen v. Miller, 105 P.2d 324, 
325, 44 N.M. 487. 

60 C.J. p 992 note 39. 

74. Fla.—^Pensacola, etc., R. Co. v. 
State, 6 So. 833, 844, 25 Fla. 310, 3 
L.R.A. 661. 

Sufflcing 

N.M,—Nissen v. Miller, 106 P.2d 324, 

325, 44 N.M. 487. 

75. S.D.—^State v. Holter, 142 N.W. 
657, 663, 32 S.D. 43, 46 L.R.A.,N.S., 
376, Ann.Cas.l916A 193. 

76. U.S.—Commissioners of Sinking 
Fund of Louisville v. Anderson, D. 
C.Ky., 20 F.Supp. 217, 220. 

Ky.—^Louisville Trust Co. v. Commis¬ 
sioners of Sinking Fund of City of 
Louisville, 84 S.W.2d 30, 34, 260 
Ky. 219. 

Mo.—^First Nat. Bank of Kansas City 
V. University of Kansas City, 245 
S.W.2d 124, 130. 

N.M.—^Nissen v. Miller, 105 P.2d 324, 

326, 44 N.M. 487. 

60 C.J. p 992 note 42. 


Los Angeles v. Continental Nat. 
Bank of Los Angeles, 277 P. 364, 
364. 98 CaLApp. 623. 

Fla.—Pensacola, etc., R. Co. v. State, 
6 So. 833, 844, 25 Fla, 310, 3 L.R.A. 
661. 

78. U.S.—Commissioners of Sinking 
Fund of Louisville v. Anderson, D. 
C.Ky., 20 F.Supp. 217, 220. 

Ky.—Louisville Trust Co. v. Com¬ 
missioners of Sinking Fund of City 
of Louisville, 84 S.W.2d 30, 34, 
260 Ky. 219. 

Mo.—First Nat. Bank of Kansas City 
V. University of Kansas City, 246 
S.W.2d 124, 130. 

N.M.—Nissen v. Miller, 106 P.2d 324, 
326, 44 N.M. 487. 

60 C.J. p 992 note 43. 

BQLtial to some glven. occaslon. or work 
N.M.—^Nissen v. Miller, supra. 

79. N.M.—^Nissen v. Miller, supra. 

80. U.S.—Commissioners of Sinking 
Fund of Louisville v. Anderson, D. 
C.Ky., 20 F.Supp. 217, 220. 

Ky.—Louisville Trust Co. v. Commis¬ 
sioners of Sinking Fund of City of 
Louisville, 84 S.W.2d 30, 34, 260 Ky. 
219. 

Md.—^Varnum v. Thruston, 17 Md. 
470, 498. 

N.M,—^Nissen v. Miller, 106 P.2d 324, 
326, 44 N.M. 487. 

81. N.M.—Nissen v. Miller, supra. 

82. Ark,—^Kansas City R. Co. v. 
Greer, 119 S.W. 1121, 1123, 90 Ark. 
531. 

83. Phrases 

(1) “Sufficient abllity" as used in 
statutes imposing on relatives of suf¬ 
ficient ability liability for support of 
poor persons see Paupers § 60 b. 

(2) “Sufficient cause*’ generally see 
14 C.J.S. p 60 note 14; to warrant re- 


moval of an officer see Municipal Cor- 
porations § 608 and Officers § 60. 

(3) “Sufficient legal provocation" 
distinguished from “deliberation“ see 
26 C.J.S. p 692 note 26. 

(4) “Sufficient sureties" means 
sureties adequate to suffice or equal 
to the end proposed.—^Benge v. Fos- 
ter, Tex.Civ.App., 74 S.W.2d 642, 644 
—60 C.J. p 993 note 76. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 992 note 
47-p 993 note 83. 

84. New Standard D. 

Fhrase employing the term and as 
to which more recent adjudications 
have not been found see 60 C.J. p 993 
note 85. 

85. Ind.—^Evansville, etc., R. Co. v, 
Tipton, 101 Ind. 197, 198. 

86. Ky.—^Wheeler v. Keeton, 242 S. 
W.2d 1013, 1014. 

87. New Standard D. 

Suffixes appearing after names of 
persons see Names § 5. 

88. Cal.—Thomas v. Seaside Memo- 
rial Hospital of Long Beach, 183 
P.2d 288, 294, 80 Cal.App.2d 841. 

Slmilarly defined 

(1) To deprive of life by suffoca- 
tion.—Thomas v. Seaside Memorial 
Hospital of Long Beach, supra. 

(2) To extinguish or destroy by, 
or as by, deprivation of air.—Thomas 
V. Seaside Memorial Hospital of Long 
Beach, supra. 

89. Cal.—Thomas v. Seaside Memo¬ 
rial Hospital of Long Beach, supra. 

Neb.—Stone v. Physicians Casualty 
I Ass’n of America, 266 N.W, 606^ 
1 607, 130 Neb. 769. 
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overwhelm; extinguish.90 

The term has been held synonymoiis with ‘^choke^^ 
see 14 C.J.S. p 1113 note 54.2, ‘Wother^' see 80 
C.J.S. p 1337 note 8, and ‘^strangle” see ante 
p 110 note 51. 

Suffocated. Choked or killed by stopping respira- 
tion.91 It has been held synonymous with ‘^as- 
phyxiated” see 6 C.J.S. p 791 note 98. 

SUFFOOATION. The stoppage of respiration, or 
the asphyxia which results from it.^^ 

STJFFBrAGE. See the title index to Elections. 

SUGAR. A sweet, crystallizable substance, eolor- 
less or white when pure, occurring in many piant 
juices, and forming an important article of human 
food.®5 

SUGGEST. To hint; to intimate; to introduee in- 
directly to the thought; to introduee to another^s 
mind by the prompting of an indirect or mediate 
assoeiation, to plaee before another^s mind prob- 
lematically;^^ also to propose with diffidence or 
modesty.^5 

SUGGESTIO FALSI. An affirmative false repre- 
sentation;9® an affirmative fraudulent act,97 as dis- 
tinguished from ^‘suppressio veri” which is a nega¬ 
tive act of fraud, as stated in the definition Sup¬ 


pressio veri, post. It has also been stated that it 
is a rule of equity as well as of law that a “sugges¬ 
tio falsi” is equivalent to a “suppressio veri.”^* 

SUGGESTION. In general, a suggesting; presenta- 
tion of an idea, especially indireetly, as through as- 
sociation of ideas; a bringing before the mind for 
consideration, action, solution, or the like.®® It is 
not an order or command,! but is in the nature of a 
hint or insinuation, lacking the element of probabili- 
ty.2 

In practice the term “suggestion” means a state- 
ment, formally entered on the record, of some fact 
or eircumstance which will materially affiect the fur- 
ther procecdings in the cause, but which, for some 
reason, cannot be pleaded.^ 

“Suggestion” has been distinguished from “con- 
fession” see 15 C.J.S. p 820 note 30, and “consent” 
see 15 C.J.S. p 981 note 27.3. 

Correction of judgment of trial court on sugges- 
tion of error see Judgments § 250; correction of 
judgment of appellate court on suggestion of error 
see Appeal and Error § 1957. 

With respeet to wills the word “su^estion” is ap- 
plied especially to those means of persuasion cni- 
ployed to alter the will of a testator, and to prompt 
him to make a disposition different from that which 
he had in view, as stated in the C.J.S. title Wills § 
225, also 60 C. J. p 994 note 17. 


Slmllarly defined 

(1) To kiU, murder, etc., by depriv- 
ing of air.—Thomas v. Seaside Me- 
morial Hospital of Long Beach, 183 
P.2d 288, 294, 80 Cal.App.2d 841. 

(2) To kill a person or animal by 
stopping the supply of air through 
the lungs, gills, or other respiratory 
organs.—Thomas v. Seaside Memorial 
Hospital of Long Beach, supra. 

90. Cal.—Thomas v. Seaside Memo¬ 
rial Hospital of Long Beach, supra, 

91. D.C.—U. S. V. Barber, 20 D.C. 
79, 93. 

92. Cal.—Thomas v. Seaside Memo¬ 
rial Hospital of Long Beach, 183 
P.2d 288, 294, 80 Cal.App.2d 841. 

Neb.—Stone v. Physicians Casualty 
Ass’n of America, 266 N.W. 605, 
607, 130 Neb. 769. 

93. Webster New Int.D. 

Phrases 

(1) “Granulated sugar” see 38 C. 
J.S. p 1071 notes 74-77. 


(2) “Refined sugar” see 76 C.J.S. p 
324 notes 13, 14; as subject to tarlff 
see Customs Duties § 36. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 993 note 94- 
p 994 note 99. 

94. Ind.—Sims v. RatclifC, 110 N.E. 
122, 124, 62 Ind.App. 184. 

Fhrase employing the term and as 
to which more recent adjudications 
have not been found see 60 C.J. p 
994 note 7. 

95- Ind.—'Sims v. RatcllfC, supra. 

60 C.J. p 994 note 6. 

96. N.J.—Turney v. Avery, 113 A. 
710, 92 N.J.Bq. 473. 

60 C.J. p 994 note 8. 

97. W.Va.—^Newman v. Kay, 49 S.B. 
926, 930, 67 W.Va. 98. 109, 68 L.R.A. 
908. 


98. N.T.—Fleming v. Slocum, 18 
Johns. 403, 405, 9 Am.D. 224. 

60 C.J. p 1175 note 9. 

99. Ind.—Artiflcial Ice & Cold Stor- 
age Co. V. Martin, 198 N.E. 446, 449, 
102 Ind.App. 74. 

Phrases employing the term and as 
to which more recent adjudications 
have not been found see 60 C.J. p 994 
notes 14, 15. 

1. Mlss.—Martin v. Beck, 171 So. 14, 
16, 177 Miss. 303. 

2. Ohio.—Lopa v. Smith, 174 N.E. 
258, 259, 37 Ohio App. 346. 

60 C.J. p 994 note 13. 

3. Mich.—C. J. Huebel Co. v. Mack- 
innon, 152 N.W. 1098, 1100, 186 
Mich. 617. 

Suggestion of: 

Bankruptcy as staying suit against 
bankrupt see Bankruptcy § 491 c. 
Death as means of abating action 
see Ahatement and Revlval S 129. 
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SUI. A Latin term meaning of himself, herself, j itself, or themselves.”* 


4. Andrews Lat.-Eng.Lex. 

Phrases 

(1) "Sui generis;’* of Its own klnd 
or class; that is, the only one of its 
own kind; peculiar.—^Black L.D.— 
60 C.X p 1000 note 1. 


(2) **Sul haeredes** see 89 C.J.S. P 
762 note 35. 

(3) *‘Sui juris;** of his own right; 
possessing full and civil rights; not 
under any legal disability, or the 
power of ajiother, or guardianship; 
having capacity to manage one*s own 


affairs; not under legal disahility to 
act for one’s self.—^Harrison v. La- 
veen, 196 P.2d 466, 461, 67 Ariz. 337 
_60 C.J. P 1000 note 10. 

(4) "Non sui Juris** see 66 C.J.S. p 
604 note 33. 
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SUICIDE 

This Title includes intentionally killing or attempting to kill one*s self and aiding or advising another 
to kill himself; criminal responsibility for such acts; and prosecution and punishment thereof as public 
offenses. 

Matters not in this Title, treated elsewhere in this woikf see Descriptiye-Word. Index 

Analysis 


§ 1. Definition—^p 781 

2. Criminality—p 782 

3. Attempts—^p 783 

4. Advising, aiding, or inciting to commit—^p 783 

5. - Compacts to commit—^p 784 

6. Prosecution and punishment—^p 784 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

Suicide is the taking of one’s own Ilfe, and in Its 
technical or legal sense requires that the self-destruc- 
tion be intentional and by a sane person. 

Suicide is the taking of one^s own life.l When 
the term “suicide” is employed in its usual or col- 
loquial and popular, as distinguished from its techni¬ 


cal and legal, sense, it includes all cases of self-de- 
struction irrespective of the mental condition of the 
person committing the act.^ In its technical and le¬ 
gal sense it means self-destruction by a sane person^ 
or the voluntary and intentional destruction of his 
own life by a person of sound mind,4 the further 
quali fication being added by some definitions that he 
must have attained years of discretion.5 


1. U.S.—Stiles V. Cllfton Springs 
Sanitarium Co., D.O.N.T., 74 F. 
‘Supp. 907. 

Neb.—Peabody v. Continental Life 
Ins. Co., 257 N.W. 482, 128 Neb. 
23. 

Words and phrases of similar import 
in life Insurance policies see Insur¬ 
ance §§ 844, 938 d (9), 1577. 

2. Tex.—Jones v. Traders & General 
Ins. Co., Clv.App., 1144 S.W.2d 689. 

>60 C.J. p 995 note 1. 

3. U.S.—Stiles V. Clifton Springs 
Sanitarium Co., D.C.N.T., 74 F. 
Supp. 907. 

■Ga.—Ohristensen v. New England 
Mut. Life Ins. Co., 30 S.E.2d 471, 
472, 197 Ga. 807, 163 A.L.R. 794. 

Mo.—^Bdwards v. Business Men's As- 
sur. Co. of America, 168 S.W.2d 82, 
94, 350 Mo. 666. 

N.T.—^Pranklin v. John Hancock Mut. 
Life Ins. Co., 80 N.B.2d 746, 748, 
298 N.T. 81. 

Tex.—Jones v. Traders & General 
Ins. Co., Civ.App., 144 S.'W’.2d 689, 
694. 

Wis.—^Ladwlg v. National Guardian 


Life Ins. Co., 247 N.W. 312, 211 
Wis. 56. 

26 C.J. p 1011 note 90—60 C.J. p 995 
note 2. 

Withln meaning of Insurance policy: 
Accident insurance policy see In¬ 
surance § 773. 

Life Insurance policy see Insurance 
§§ 844, 938 d (9). 

Mutual benefit insurance policy see 
Insurance § 1577. 

Sanity esseutlal 

Where a man of the age of discre- 
tion, which at common law was four- 
teen years, voluntarily kills himself 
after he loses his mind by sickness, 
inflrmity, or accident, he is not “felo 
de se," nor can he be said to com¬ 
mit murder upon himself.—Southern 
Life & Health Ins. Co. v. Wynn, 194 
So. 421, 29 Ala.App. 207—25 C.J. p 
1011 note 90 [a]. 

As crlme or offense 

(1) Generally.—^Moore v. Connecti- 
cut Mut. L. Ins. Co., C.C.Mich., 17 
F.Cas.No.9,765. 1 Flipp. 363—60 C.J. 
p 995 note 2 [b]. 

(2) Self-murder.—^Prudential Ins. 
Co. of America v. Petril, D.C.Pa., 43 
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F.Supp. 768—60 C.J. p 995 note 2 [b] 

(3)-(6), (8), (9). 

(3) Voluntary, criminal, self-de¬ 
struction.—Southern Life & Health 
Ins. Co. V. Wynn, 194 So. 421, 422, 
424, 29 Ala.App. 207^60 C.J. p 995 
note 2 [b] (7). 

4. Ala.—Southern Life & Health Ins. 
Co. V. Wynn, supra. 

5. C.—Gibson V. Reliance Life Ins. 
Co. of Pittsburg, Pa,, 172 S.E. 772, 
172 S.C. 94. 

60 C.J. p 996 note 3. 

Other definitions 

(1) Generally.—New Tork Life 
Ins. Co. V. Pater, C.C.A.Ind., 17 P.2d 
963, 964—60 C.J. p 996 note 3 [a]. 

(2) Intentional self-destruction.— 
Hali V. Progressive Life Ins. Co., 7 
S.E.2d 606, 608, 61 Ga.App. 792—60 
C.J. p 996 note 3 [a] (1). 

(3) Voluntary, Intentional, self- 
destruction.—Borrson v. Missouri- 
Kansas-Texas R. Co., 172 S.W,2d 835, 
846, 351 Mo. 229. 

5. S.C.—Gibson v. Reliance Life 
Ins. Co. of Pittsburg, Pa., 172 S.E. 
772, 774, 172 S.Q 94. 
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Suicide is something more than self-sought or 
self-inflicted death.^ It is a species of crime or 
wickedness, something wrong, a kind of self-mur- 
der.*^ In order to constitute suicide the self-destruc- 
tion must have been intentional^ and voluntary,^ 
and not accidental,^® especially if it is to constitute 
an offense or crime and, intent being of the es- 
sence of the act, this presupposes or requires rea- 
son or sanity.^2 

Felo de se. At common law one who was a suicide 
was termed a felo de se.^3 


§ 2. Criminality 

Suicide was a felony at common law and under some 
statutes it is stlll considered a felony, but under oth- 
ers suicide itself is not a crime and is not punishable as 
such. 

Suicide was a felony at common law,^^ punishable 
by forfeiture of the goods and chattels of the of- 
fender,i5 and the ignominious burial of his body in 
the highway.^® In some jurisdictions it is stili con¬ 
sidered a felony 17 or a crime involving moral turpi- 
tude,i8 and the incidents of a criminal act may 
follow therefrom.19 In other jurisdictions, however, 
suicide itself is not a crime and is not punishable as 
such,20 and the incidents of a criminal act do not 


Tex.—Jones v. Traders & General 
Ins. Co., Civ.App., 144 S.W.2d 689. 
25 C.J. p 11011 note 90—60 C.J. p 996 
note 4. 

6. Ga.—^Llfe Assoc. of America v. 
Waller, 67 Ga. 533, 536. 

7. Ga.—^Life Assoc. of America v. 
Waller, supra. 

8. U.S.—Stiles V. Cllfton Sprlngs 

Sanitarium Co., D.C.N.T., 74 F. 

Supp. 907. 

Ga.—Christensen v. New England 
Mut. Life Ins. Co., 31 S.E.2d 214, 
216, 71 Qa.App. 393—Schneider v. 
Metropolitan Life Ins. Co., 7 S.E. 
2d 772, 775, 62 Ga.App. 148. 

Mo.—Parker v. Aetna Life Ins. Co., 
232 S.W. 708, 289 Mo. 42. 

Neb.—Peabody v. Continental Life 
Ins. Co., 257 N.W. 482, 128 Neb. 
23. 

S.C.—Gibson v. Reliance Life Ins. 
Co. of Pittsburg, Pa., 172 S.E. 772, 
172 S.C. 94. 

Wis.—Ladwig v. National Guardian 
Life Ins. Co., 247 N.W. 312, 211 
Wis. 56. 

25 C.J. p 1011 note 91. 

Pelonlons intent 

In order to constitute suicide, the 
deceased must not only have taken 
his own life, but he must have done 
so having had at the time the fe- 
lonious Intent to take his own life. 
—'Southern Life & Health Ins. Co. 
V. Wynn, 194 So. 422, 29 Ala.App. 207. 

9. Kan.—^Muzenlch v. Grand Carnio- 
lian Slovenian Catholic Union of 
United States, ill9 P.2d 504, 154 
Kan. 537, 138 A-L.R. 818. 

26 C.J. p 1011 note 90. 

Connotatlon 

The expression “suicide** conveys 
the idea of voluntary intentional 
self-destruction.—Pleetwood v. Pa¬ 
cific Mut. Life Ins. Co., 21 So.2d 696, 
246 Ala. 571. 


10. Kan.—Muzenich v. Grand Car- 
niolian Slovenian Catholic Union 
of United States, 119 P.2d 604, 164 
Kan. 637, 138 A.L.B. 818. 

Mo.—Parker v. Aetna Life Ins. Co., 
232 S.W. 708, 289 Mo. 42. 

11- N.T.—Shipman v. Protected 
Home Circle, 67 N.E. 83, 86, 174 N. 
T. 398, 63 L.R.A. 347. 

60 C.J. p 996 note 5. 

12. N.T.—Shipman v. Protected 
Home Circle, supra. 

60 C.J. p 996 note 6. 

13. Ala.—Southern Life & Health 
Ins. Co. V. Wynn, Ala.App., 194 So. 
421, 29 Ala.App. 207. 

lowa.—State v. Campbell, 251 N.W. 

717, 217 lowa 848, 92 A.L.R. 1176. 
25 C.J. p 1011 notes 90-94—60 C.J. p 
996 note 4 [b]. 

14. U.S.—Stiles V. Cllfton Springs 
Sanitarium Co., D.C.N.T., 74 P. 
Supp. 907. 

Ala.—Southern Life & Health Ins. 
Co. V. Wynn, 194 So. 421, 29 Ala. 
App. 207. 

Ind.—Corpus Juris clted lu Pruden¬ 
tial Ins. Co. of America v. Rice, 
52 N.E.2d 624, 625, 222 Ind. 231. 
lowa.—State v. Campbell, 251 N.W. 

7.17, 217 lowa 848, 92 A.L.R. 1176. 
N.J.—State V. La Payette, 188 A. 

918, 15 N.J.Misc. 115. 

N.T.—^Darrow v. Family Fund Soc., 
22 N.E. 1093, 116 N.T. 637, 6 L.R.A. 
496, 15 Am.S.R. 430. 

Or.—^Wyckoff v. Mutual Life Ins. Co. 
of New Tork, 147 P.2d 227, 173 Or. 
592. 

60 C.J. p 996 note 7. 

15. U.S.—Stiles V. Clifton Springs 
Sanitarium Co., D.C.N.T., 74 P. 
Supp. 907. 

Ind.—:Corpus Juris cited ia Pruden¬ 
tial Ins. Co. of America v. Rice, 
52 N.B.2d 624, 625, 222 Ind. 231. 
lowa.—State v. Campbell, 251 N.W. 
717, 217 lowa 848, 92 A.L.R. 11176. 


N.T.—Darrow v. Family Fund Soc., 
22 N.E. 1093, 116 N.T. 537, 6 L.R.A. 
495, 15 Am.S.R. 430. 

60 C.J. p 996 note 8. 

Only active puaishment was for¬ 
feiture of property of decedent.— 
State V. La Fayette, 188 A. 918, 16 
N.J.Misc. 115. 

16. Ind.— Corpus Juris cited ia Pru¬ 
dential Ins. Co. of America v. Rice, 
62 N.E.2d 624, 626, 222 Ind. 231. 

lowa.—State v. Campbell, 251 N.W. 

717, 217 lowa 848, 92 A.L.R. 0.176. 
Or.—^Wyckoff v. Mutual Life Ins. Co. 
of New Tork, 147 P.2d 227, 173 Or. 
592. 

60 C.J. p 997 note 10. 

17. U.S.—Prudential Ins. Co. of 
America v. Petril, D.C.Pa., 43 P. 
Supp. 768, 771. 

18. Ala.—Southern Life & Health 
Ins. Co. V. Wynn, 194 So. 421, 29 
Ala.App. 207. 

19. Ala.—McMahan v. State, 63 So. 
89, 168 Ala. 70. 

60 C.J. p 997 note 22. 

Advislng or aldingr see infra § 4. 
Compacts or agreements see infra 9 
5. 

Killing another in attempt to com- 
mit suicide see Homicide § 21. 
Liability for attempt see infra § 3. 

20. U.S.—Stiles v. Clifton Springs 
Sanitarium Co., D.C.N.T., 74 F. 
Supp. 907. 

lowa.—State v. Campbell, 261 N.W. 

717, 217 lowa 848, 92 A.L.R. 11176. 
N.T.—Darrow v. Family Fund Soc., 
22 N.E. 1093, 116 N.T. 637, 6 L.R.A. 
495, 16 Am.S.R. 430—Hundert v. 
Commercial Travelers’ Mut. Acci¬ 
dent Ass’n of America, 279 N.T.S. 
565, 244 App.Div. 459. 

60 C.J. p 997 note 20. 

Beason for rule 

Forfeiture has been abollshed.— 
State V. La Payette, 188 A. 918, 15 N. 
i J.Misc. 115. 
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follow therefrom.2l Nevertheless, in such jurisdic- 
tions, self-destruction ordinarily involves moral tur- 
pitude and is regarded as being wrong,22 and under 
some statutes it is recognized as a grave public 

wrong.23 

Whether or not considered as a felony, suicide is 
not now treated with the same severity as at com- 
mon law,24 and, since the successful suicide him- 
self is no longer amenable to human punishment,25 
ordinarily the question of the criminality of his act 
is of importance only incidentally,26 as determining 
the criminality of aiders and abettors, discussed in- 
fra § 4, or of persons joining in suicide pacts, con- 
sidered infra § 5, or of attempts to commit suicide, 
discussed infra § 3, or in determining whether or not 
his act was such that it exempts an insurer from 
liability because his death was in or in consequence 
of a violation of law, discussed in Insurance §§ 847, 
1576. 

§ 3. Attempts 

The attempt to commit suicide Is an indictable of¬ 
fense at common law and under some statutes, but un¬ 
der other statutes it Is held not an indictable offense. 

If the act of suicide fails to accomplish its pur- 


pose, it constitutes an attempt to commit suicide,^^ 
which is unlawful and criminal,28 and an indictable 
offense both at common law^s and under some stat- 
utes.30 Under other statutes, however,^^ and in the 
absence of statute,32 an attempt to commit suicide is 
held not an indictable offense. A statute providing 
for the crime of an attempt, or assault with in- 
tent,34 to commit murder is not applicable to at¬ 
tempts to commit suicide. 

§ 4. Advising, Aiding, or Inciting to Com¬ 
mit 

At common law and under varlous statutes one who 
advises, aids, or incites another to commit suicide is 
criminally liable as a princIpal or as an accessary before 
the fact, but he has been held not criminally liable in 
Jurisdictions where the suicide is regarded as innocent of 
criminality, uniess his direct act takes the life of the 
suicide. 

At common law one who advises or counsels self- 
murder by another is, if present at the act, a Prin¬ 
cipal if not present he is, if guilty, guilty as an 
accessary before the fact.36 Under statutes abolish- 
ing the distinction between an accessary before the 
fact and a principal and between principals in the 
first and second degrees, if the act of suicide is 


21. lowa.—state v. Campbell, 251 N. 
W. 717, 217 lowa 848, 92 A.L.R. 
11176. 

60 C.J. p 997 note 21. 

22. Or.—^Wyckoff v. Mutual Life Ins. 
Co. of New York, 147 P.2d 227, 173 
Or. 692. 

23. U.S.—Stiles V. Cllfton Springs 
Sanitarium Co., D.C.N.Y., 74 F. 
Supp. 907. 

N.Y.—^Hundert v. Commercia! Trav- 
elers’ Mut. Accident Ass’n of Amer¬ 
ica, 279 N.Y.S. 656, 244 App.Div. 
459. 

Malnm In se 

It is doubtful whether the common- 
law rule declarlng suicide to be ma¬ 
lum in se has been changed by the 
provlsions of the New York penal 
law.—Stiles v. Clifton Springs San¬ 
itarium Co., D.C.N.Y., 74 F.Supp. 907. 

PnbUo offender 

Since suicide is recognized by stat¬ 
ute as a grrave public wrong, death 
by his own hand, unexplained, will 
class the deceased as a grave public 
offender.—Stiles v. Clifton Springs 
Sanitarium Co., supra. 

24. Or.—Wyckoff v. Mutual Life 
Ins. Co. of New York, 147 P.2d 227, 
173 Or. 592. 

60 C.J. p 997 notes 12, 13« 


25. Me.—May v, Pennell, 64 A, 885, 
101 Me. 516, 7 L.R.A.,N.S., 286, 
115 Am.S.R. 334, 8 Ann.Cas. 351. 

60 C.J. p 997 note 14. 

26. Ala.—McMahan v. State, 53 So. 
89, 168 Ala. 70. 

60 C.J. p 997 note 15. 

Liability of Insurer for death by sui¬ 
cide:. 

Accident Insurance see Insurance § 
773. 

Life Insurance see Insurance §§ 
842-845. 

Mutual benefit Insurance see In¬ 
surance § 1577. 

27. N.Y.—Darrow v. Family Fund 
Soc., 22 N.E. 1093, 116 N.Y. 637, 
15 Am.S.R. 430, 6 L.R.A. 495. 

60 O.J. p 997 note 23. 

28. Mass.—Commonwealth v. Mink, 
123 Mass. 422, 26 Am.R. 109. 

29. N.J.—State v. La Fayette, 188 
A. 918, 15 N.J.Misc. 116. 

60 C.J. p 997 note 26. 

MLsdemeaaor 

It was a misdemeanor at common 
law to attempt to commit suicide.— 
State V. La Fayette, 188 A. 918, 15 
N.J.Misc. 1116—60 C.J. p 997 note 26 
[a]. 

30. N.J.—State V. Carney, 55 A. 44, 
69 N.J.Law 478—State v. La Fay¬ 
ette, 188 A. 918, 15 N.J.Misc. 115. 
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N.Y.—^Darrow r. Family Fund Soc., 
22 N.E. 1093, 116 N.Y. 637, 6 L.R.A. 
495, 15 Am.S.R. 430. 

31. Me.—^May v. Pennell, 64 A. 886, 
101 Me. 616, 115 Am.S.R. 334, 7 
L.R.A.,N.S., 286, 8 Ann.Cas. 35a. 

60 C.J. p 997 note 27. 

32. Ind.—^Prudential Ins. Co. of 
America v. Rice, 52 N.E.2d 624, 
222 Ind. 231. 

lowa.—State v. Campbell, 261 N.W. 
717, 217 lowa 848, 92 A.L.R. 1176. 

33. Pa.—Commonwealth v. Wright, 
26 Pa.Co. 666. 

60 C.J. p 998 note 29. 

34. Pa.—Commonwealth v. Wright, 
supra. 

35. Ala.—McMahon v. State, 53 So. 
89, 168 Ala, 70. 

60 C.J. p 998 note 33. 

Attempts and solicitations to commit 
murder see Homicide §§ 68-70. 

Principals in first degree generally 
see Crlmlnal Law § 83. 

Principal in second degree or aider 
and abettor generally see Criminal 
Law S§ 85-89. 

30. Ala.—McMahon v. State, supra. 

60 C.J. p 998 note 34. 

Accessories before fact generally see 
Criminal Law §§ 90-94. 

Necessity for conviction of principal 
generally see Criminal Law fi 104. 
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felonious the contributor to the criminal resuit is 
guilty whether present or absent,^^ but if the act 
of self-destruction was not a felony because of 
want of mental capacity he is not punishable if 
absent, because there can be no accessary before the 
fact where there can be no principal.38 

Without regard to whether or not the act of 
suicide or self-murder is a felony, it has been held 
that one who furnishes poison to another for the 
purpose and with the intent that he shall with it 
commit suicide, and he accordingly takes and uses it 
for that purpose,39 or one who, whether or not he 
furnishes the poison, is present at the taking thereof, 
participating by persuasion, force, threats, or other- 
wise in its taking,^® if death is thereby caused, may 
be guilty of murder as a principal. On the other 
hand, it has been held in a jurisdiction wherein the 
suicide is regarded as innocent of criminality, as 
discussed supra § 2, that one who merely furnishes 
means or agencies or affords an opportunity to the 
suicide to take his own life is free from criminali¬ 
ty but one whose direct act takes the life of the 
suicide is criminally liable there for, as where he 
furnishes poison to a suicide, knowing the purpose 
of said suicide, and himself gives the medicine or 
poison by placing it in the mouth or other portion of 
the body of such suicide, resulting in death.42 

By express provision of some statutes one deliber- 
ately assisting another in the commission of self- 
murder is guilty of manslaughter.43 Such a statute 
changes the common-law rule that the adviser is 
guilty of murder as an aider and abettor if present 
when his advice is carried out.^^ 

§ 5. - Compacts to Commit 

Where two persons jnutually agree to kifl themselves 


together and one dies from, and the other survives, the 
attempt, the survivor Is guilty of murder of the one who 
dies uniess he abandoned his purpose and endeavored to 
pursuade the other also to abandon it. 

If two persons mutually agree to kill themselves 
together, and the means employed to produce death 
take effect on one only, the survivor may be held 
guilty of murder of the one who dies.^S Under a 
statute providing that one deliberately assisting an¬ 
other in the commission of self-murder shall be 
guilty of manslaughter, a conviction cannot be had 
of one who, after entering into a mutual agreement 
with another to commit suicide, abandons his pur¬ 
pose and endeavors to persuade the other also to 
abandon it.^® 

§ 6. Prosecution and Punishment 

Subject to particular statutory requirements which 
may exist In a particular Jurisdiction, the rules applica- 
ble to criminal prosecutions generally, and particularly 
those relating to prosecutions for homicide, apply to 
prosecutions for an attempt to commit suicide and for 
alding, advising, or inciting another to commit suicide. 

The rules applicable to criminal prosecutions gen¬ 
erally, as discussed in Criminal Law §§ 300-1957, 
and more particularly those relating to prosecutions 
for homicide, considered in Homicide §§ 139-437, 
apply to prosecutions for aiding, advising, or in¬ 
citing another to commit suicide.^*^ In a prosecution 
for murder where it is not shown or claimed that 
accused directly administered the poison of which 
deccased died, but that the taking of it was by his 
procurement, there must be striet proof of the 
latter fact,^3 and the evidence must show beyond a 
reasonable doubt that he did or said something 
which aided, encouraged, or induced deceased to 
kill himself.43 Where the evidence that accused did 
or said anything which induced decedent to kill him¬ 
self rests wholly on the alleged admissions of ac- 


37. Ky.—Commonwealth v. Hicks, 
82 S.W. 265, 118 Ky. 637, 26 Ky.L. 
611, 4 Ann.Cas. 1154. 

60 O.J. p 998 note 36. 

38. Ala.—^McMahon v. State, 63 So. 
89,1168 Ala. 70. 

39. Mlch.—^People v. Roberts, 178 N. 
W. 690, 211 Mlch. 187, 13 A.L.H. 
1253. 

60 C.J. p 998 note 38. 

40. 111.—^Bumett V. People, 68 N.B. 
505, 204 111. 208, 98 Am.S.K. 206. 

60 O.J. p 998 note 39. 

41. Tex.—Sanders v. State, 112 S. 
W. 68, 54 Tex.Or. 101, 22 L.R,A., 
N.S., 243. 

60 C.J. p 998 note 41, 


42. Tex.—^Aven v. State, 277 S.W. 
1080, 102 Tex.Cr. 478. 

Murder 

If a person, knowingr sulcldaJ In¬ 
tent of another, at suicide’s request 
prepares and places poison In mouth 
of suicide, he is regrarded as admin- 
istering poison, and in case of death 
Is guilty of murder.—^Aven v. State, 
suprar—Sanders v. State, 112 S.W. 68, 
64 Tex.Cr. aoi, 22 L..R.A.,N’.S., 243. 

43. Mo.—State v. Fitzgerald, 32 S. 
W. 1118, 130 Mo. 407. 

60 O.J. p 998 note 42. 

44^ Mo.—State v. Webb, 115 S.W. 
998, 216 Mo. 378, 20 L.R.A.,]Sr.S., 
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1142, 129 Am.S.R. 618, 16 Ann.Cas. 
518. 

45. Ala.—McMahan v. State, 63 So. 
89, 168 Ala. 70. 

60 C.J. p 998 note 44. 

46. Mo.—State v. Webb, 115 S.W. 
998, 2il6 Mo. 378, 20 L.R.A.,N.S., 
1142, 129 Am.S.R. 518, 16 Ann.Cas. 
518. 

47. Tex.—Aven v. State, 277 S.W. 
1080, 102 Tex.Cr. 478. 

48. 111.—^Burnett v. People, 68 N.B. 
505, 204 111. 208. 98 Am.S.R. 206, 
66 L.R.A. 304. 

60 C.J. p 999 note 49. 


49. 111.—^Burnett v. People, supra* 
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cused, the jury should be fairly instructed as to 
the character of, and the weight to be given to, ad- 
missions made under the circumstances shown in 
the case.50 Where the statute punishes as man- 
slaughter the deliberate assisting of another in the 
commission of self-murder, one accused of murder 
is entitled to an instruction properly submitting to 
the jury his right to change his mind and escape 
from the consequences of an agreement with de- 
ceased to commit suicide,^! as well as correct in- 
structions in other respects.^^ Under an indict- 
ment for murder charging accused with “administer- 


ing or causing to be administered” to deceased a 
poison because of which he died, an instruction may 
be given with respect to the guilt of one who in¬ 
cites another to commit suicide.53 Under a statute 
to the effect that a conviction cannot be predicated 
on a confession alone, the trial court was warranted 
in giving a peremptory instruction to find accused 
not guilty of the crime of being an accessary before 
the fact to a suicide, where there was no evidence 
of accessorial acts, save his own confessions.^^ In 
some jurisdictions the attempt to commit suicide is 
punishable as a misdemeanor.55 


SUI GENERIS. See the definition ^^Sui” ante p 
780 note 4. 

SUI HAEREDES. See 39 C.J.S. p 762 note 35. 

SUI JURIS. See the definition “Sui” ante p 780 
note 4. 

SUIT, In one sense the word “suit” means a set 
of things having individual use, but together con- 
stituting an outfit; as, a suit of clothes.l 

In a different sense the word “suit” means gen- 
erally the act of suing;^ the process by which one 
endeavors to gain an end or object;^ attempt to at- 
tain a certain resuit.^ 

In a legal sense, as an action or proceeding in 
a court of justice for the enforcement of a right 


or claim, or the redress of an injury, see Actions 

§ 1 j. 

The right of a foreign state or sovereign to main- 
tain suits in the courts of another and the im- 
munity of a foreign state or sovereign from suits 
either in its own courts or in the courts of another 
are treated in International Law § 18. 

The right of the United States to maintain suits 
generally and its immunity from suits generally are 
treated in the C.J.S. title United States §§ 175-185, 
also 65 C.J. p 1402 note 34-p 1414 note 10. The 
right of the United States to maintain suits in the 
state courts is discussed in United States § 190, 
also 65 C.J. p 1417 note 48. The particular federal 
court in which suit may be maintained by the 
United States is treated in Federal Courts § 45. 

The right of a state of the United States to main- 


50. 111.—^Burnett v. People, supra. 

60 C.J. p 999 note 61. 

51. Mo.—State v. Webb, 116 S.W. 
998, 216 Mo. 378, 20 L.R.A.,N.S., 
1142, 129 Am.S.R. 6tl8, 16 Ann.Cas. 
518. 

60 C.J. p 999 note 62. 

52. Mo.—State v. Webb, supra. 

60 C.J. p 999 note 53. 

63. S.C.—State v. Jones, 66 S.E. 160, 
86 S.C. 17. 

54L Ky.—Commonwealth v. Hicks, 82 
S.W. 266, 118 Ky. 637, 26 Ky.L. 
611. 

55. N.J.—State V. La Fayette, 188 
A. 918, 16 N.J.Misc. 116. 

1. New Standard D. 

Wome]i’s suits 

A woman’s suit consists of a coat 
or Jacket and a skirt. The skirt is 
an essential part of the suit. Sweat- 
ers often form a part of the suit as 


do other accessories, but they are 
not essential parts of the suit.— 
Bryant Park Bldgr, v. Jane Ardsley 
Frocks, 108 N.T.S.2d 748, 749. 

2. U.S.—^Railroad Co. v. Mississlppl, 
Miss., 102 U.S. 136, 143, 26 L.Ed. 
96. 

111.—Des Chatelets v. Des Chatelets, 
11 N.E.2d 13, 14, 16, 292 Ill.App. 
357—McPike v. McPike, 10 Ill.App. 
332, 333. 

Phrases 

(1) "Civil suit” deflned see Actions 
§ 1 J (2). 

(2) “Suit for ofSce” distinguished 
from “election contest” see Elec- 
tions § 247 a. 

(3) “Suit in forma pauperis” see 
Admiralty § 199 b (2) (b); see also 
Appeal and Error §§ 621-525, Costs §§ 
146-167, and Federal Courts § 161 
1 ( 2 ). 

(4) “Suit money” see Divorce § 202 
b (2). 


(6) “Suits of a clvil nature” with- 
in meaning of 28 U.S.C.A. § 41 (1) 
giving federal distnct courts orlg- 
inal jurisdiction of such suits where 
there is reaulsite diversity of clti- 
zenship and amount in controversy 
exceeds three thousand dollars see 
Federal Courts § 4 c. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 1000 note 18- 
p 1003 note 93. 

3. 111.—Des Chatelets v. Des Chate¬ 
lets, 11 N.B.2d 13, 14, 292 Ill.App. 
367—McPike v. McPike, 10 Ill.App. 
332, 333. 

Sixullarly defined 

The process by which one gains an 
end or object.—Railroad Co. v. Mis- 
sissippi, Miss., 102 U.S. 136, 143, 26 
L.Bd. 96. 

4. 111.—^Des Chatelets v. Des Chate¬ 
lets, 11 N.E.2d 13, 14, 292 Ill.App. 
367—McPike v. McPike, 10 IUj\pp. 
332, 333. 
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tain a suit in its own courts and in the conrts of a 
sister state is treated in States § 213. The right of 
a state to maintain a suit in the federal courts is 
discussed in Federal Courts §§ 47, 48. The right of 
a state to maintain a suit against the United States 
is treated in the C.J.S. title United States § 179, also 
65 C.J. p 1408 note 13. 

The immunity of a state of the United States 
from suit in its own courts and in the courts of a 
sister state is treated in States §§ 214r-216, and 
from suits in the federal courts in Federal Courts § 
49. 

SUITABLE. A qualifying,* elastic,® and varying^ 
term, dependent on the necessities of changing times 
or conditions.S It is said to have referenee to the 
use and purpose of the thing spoken of,® and that 
in order for a thing to be “suitable,” as that term 
is commonly understood, it must be fit and appro- 
priate for the end to which it is to be devoted.^® 

The ordinary and general significationis of the 
term ‘^suitable” is likely to suit;!^ capable of suit- 
ingji® adapted;i4 appropriate.15 "Suitable’Ms fur- 


ther defined as meaning apt;i® fit}!*^ fitting;!^ 
proper.i® 

In connection with appliances, “suitable” means 
compatible with safety;20 safe or not defective.2i 

^^Suitable” has been held equivalent to, or synony- 
mous with, “adapted to” see 1 C.J.S. p 1452 note 6, 
^^appropriate” see 6 C.J.S. p 123 note 42, ^^conven¬ 
ient” see 18 C.J.S. p 38 note 10.2, “designed” see 
26 C.J.S. p 1238 note 99.1, “fit” see 36 C.J.S. p 884 
note 34, “good” see 38 C.J.S. p 937 note 24, “likely 
to suit” see 53 C.J.S. p 886 note 96, “proper” see 
73 C.J.S. p 133 note 9.1, “reasonable” see 75 C.J.S. p 
635 note 57, and “sufficient” see ante p 778 note 82. 

It has been compared with, or distinguished from, 
“adequate” see 1 C.J.S. p 1463 note 29, and “fit” 
see 36 C.J.S. p 884 note 35. 

SUITABLENESS. The state or quality of being 
suitable, in any sense.22 The test of the suitable- 
ness of an article for a certain purpose is not wheth- 
er it is commonly used therefor, but whether it 
possesses actual practical commercial fitness for that 
purpose.2® 


5. Mont.—McFatridge v. Dlstrlct 
Court, Seventh Judicial District, In 
and for Richland County, 122 P.2d 
834, 839, 113 Mont. 81. 

6. Me.—Sawyer v. Gllmore, 83 A. 
673, 680, 109 Me. 169. 

Tex.—Mumme v. Marrs, 40 S.W.2d 
31, 36, 120 Tex. 383. 

7. Me.—'Sawyer v. Gilmore, 83 A. 
673, 680, 109 Me. 169. 

8. Tex.—Mumme v. Marrs, 40 S.W. 
2d 31, 36, 120 Tex. 383. 

60 C.J. p 11003 note 1. 

9. Mont.—McFatridge v. District 
Court, Seventh Judicial District, In 
and for Richland County, 122 P. 
2d 834, 839. 113 Mont 81. 

Tlie use and purpose referred to 

are understood from the thing itself 
or are expressly stated.—McPatrldge 
V. District Court, Seventh Judicial 
District, in and for Richland County, 
supra, 

10. U.S.—^U. S. V. Amerman & Pat- 
terson, 9 Cust.App. 244, 246. 

60 C.J. p 1003 note 8. 

11. Minn.—St. Anthony Palis Water- 
Power Co. v. Eastman, 20 Minn. 
249, 255. 

N.T.—Pomerantz v. Jacoby, 266 N.T. 
S. 691, 693, 149 Misc. 99. 


12. Minn.—St. Anthony Falis Water- 
Power Co. v. Eastman, 20 Minn. 
249, 255. 

N.Y.—Pomerantz v. Jacoby, 266 N.T. 
S. 691, 692, 693, 149 Misc. 99. 

Phrases 

(1) “Suitable work” or “suitable 
employment” as used in statutory 
provisions disqualifying individuals 
from clalming benefits of unemploy- 
ment compensation acts where they 
fail to apply for or accept suitable 
work or employment see Social Se- 
curlty and Public Welfare § 201. 

(2) “Suitable and safe“ substan- 
tially the same as “good and suffi¬ 
cient" see 38 C.J.S. p 937 note 43. 

(3) Other phrases as to which more 
recent adjudications have not been 
found see 60 C.J. p 1004 note 18-p 
1006 note 67. 

13. N.T.—^Pomerantz v. Jacoby, 266 
N.T.S. 691, 692, 693, 149 Misc. 99. 

60 C.J. p 1003 note 4. 

14:. Ga—Corpus Juris clted In Dor- 
sey V. Clements, 44 S.E.2d 783, 786, 
202 Ga. 820. 

Minn.—St. Anthony Palis Water-Pow- 
er Co. V. Eastman, 20 Minn. 249, 
255. 

Adaptive 

N.T.—Pomerantz v. Jacoby, 266 N.T. 
S. 691, 693, 149 Misc. 99. 
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15. Ga—Oorpns Juris cited In Dor- 
sey V. Clements, 44 S.E.2d 783, 786, 
202 Ga. 820. 

N.T.—Pomerantz v. Jacoby, 266 N.T. 

S. 691, 693, 149 Misc. 09. 

60 C.J. p 1003 note 3. 

Appropriate under the clrcnmstanoes 

W^is.—Swinkels v. Wisconsin Mlchi- 
gan Power Co., 267 N.W. 1, 4, 221 
Wis. 280. 

16. Ga.—Dorsey v. Clements, 44 S.E. 
2d 783, 786, 202 Ga 820. 

17. Ga.—Corpus Juris cited in Dor¬ 
sey V. Clements, 44 S.E.2d 783, 786, 
202 Ga 820. 

60 C.J. p 1003 note 7. 

18. U.S.—White V. U. S., C.C.N.T., 
69 P. 93. 

N.T.—Pomerantz v. Jacoby, 266 N.T. 
S. 691, 693, 149 Misc. 99. 

19. Ga.—^Dorsey v. Clements, 44 S. 
E.2d 783, 786, 202 Ga. 820. 

20. Mo.—Shohoney v. Quincy, O. & 
K. C. R, Co., 122 S.W. 1025, 1034, 
223 Mo. 649. 

60 C.J. p 1003 note 5. 

21. S.C.—^Davis V. Northwestern R. 
Co., 55 S.E. 526, 528, 75 S.C. 303. 

22. Century D. 

23. N.T.—Pomerantz v. Jacoby, 266 
N.T.S. 691, 693, 149 Misc. 99. 
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SUITOR. In general, a wooer;^^ one who solieits 
a woman in marriage.^S 

In legal proeedure, a party to a suit or action in 
court.26 

SULFHATE. As a noun, a salt or ester of sul- 
phuric acid.^*^ 

As a verb, to treat or impregnate with snlphuric 
acid or a sulphate; to convert into snlphate.^s 

SULFHIDE. A compound of sulphur with an ele- 
ment or radical; a salt or ester of hydrogen sul- 
phate.29 

SUUPHITE. A salt or ester of sulphurous acid.^o 

SULPHONATE. As a noun, a salt or ester of sul- 
phonio acid.31 

As a verb, to introduce the sulphonic group into; 
to convert into a sulphonic acid.32 

SULPHUR. An element which oecurs in nature as a 
yellow, brittle, crystalline solid, with resinous luster. 


almost tasteless, and emitting when mbbed or 
warmed a peculiar characteristic odor.^^ 

SULPHURETS. See Mines and Minerals § 2 b 

( 8 ). 

SULPHUROUS. Of, pertaining to, or eontaining 
sulphur; resembling or emanating from sulphur, es- 
pecially burning sulphur. 3 4 

SUM. While the word ^'sum” must be construed in 
coiineetion with the context,35 it has a definite 
meaning appropriate to use with reference to dollars 
and cents,36 and, except where a different meaning 
plainly appears, is restricted in its application to 
money,37 and in this sense it is lexically defined^S 
as meaning money,^^ and this is said to be the sense 
in which the word is most commonly used.40 The 
term is further defined in this sense as meaning a 
quantity of money^^ or curreney,42 and it has been 
said that one of the primary meanings of the word 
is to signify a quantity of money.^2 

The term has several other primary meanings 
which do not necessarily refer to money,^4 is 


24. Pa.—'Weaver v. Ritter, 14 PaCo. 
486, 489. 

25. Ala.—Carney v. State, 79 Ala. 14, 
18. 

60 C.J. p 1006 note 7)1. 

26. Black L.D. 

Suitor as wituess 

Mo.—^Knorpp v. Wagner, 93 S.W. 961, 
967, 195 Mo. 637. 

Parties to actions as witnesses see 
the C.J.S. title Witnesses §§ 120- 
131, also 70 C.J. p 193 note 13-p 206 
note 25. 

27. Webster New Int.D. 

Sulphate of ammonia 
A commercial arti cie, large quan- 
tities of which are used for making 
aqua ammonia, anhydrous ammonia, 
alum, nitrate of ammonia, and many 
ammoniacal compounds, as well as 
In making ammoniated fertilizers, 
much the larger quantity being used, 
not for fertilizers, but in the arts.— 
Marine v. Bartol, C.C.Md., 60 F. 601. 

28. U.S.—P. Beiersdorf & Co., Inc., 
V. U. S., 31 C.C.P.A., Customs, 158, 
168. 

29. Webster New Int.D. 

Sulphlde of antlxnony 

The product of a process by which 
the gangue or slag is separated from 
the ore by heat.—McKesson v. U. S., 
C.C.N.T., 113 P. 996, 997—60 C.J. p 
1006 note 76. 


Sulphlde of zlno whlte 
The commercial name for “litho- 
fone.”'—Gabriel v. U. S., N.T., 123 F. 
296, 297, 69 C.C.A. 352—60 C.J. p 11006 
note 83. 

“Lithopone” or “lithofone’' defined see 
54 C.J.S. p 633 notes 37-40. 

30. 111.—^People v. Quality Provision 
Co., 12 N.E.2d 615, 616, 367 111. 
610, 114 A.L.R. 1210. 

"Sodium sulphite” defined see 81 C. 
J.S. p 365 note 21. 

31. Webster New Int.D. 

32. U.S.—^P. Beiersdorf & Co., Inc., 
V. U. S., 31 C.C.P.A., Customs, 158, 
168. 

33. Century D. 

“Sulphur” within Tarlff Act see Cus- 
to-ms Duties §§ 32, 68. 

“Brimstone” as sulphur or a form 
thereof see 11 C.J.S. p 1139 note 
36.50. 

Phrases 

(1) “Bungo sulphur;” a practical- 
ly pure sulphur obtained in Bungo 
Province, Japan, from geyser-like 
craters which emit sulphurous gases, 
and vapors, due to volcanic activity. 
—Newhall v. U. S., 4 CustApp. 134, 
135, 136—60 C,J. p 1006 note 92. 

(2) “Flowers of sulphur;** one of 
the forms evolved from sublimation 
of sulphur.—Newhall v. U. S., supra. 

(3) “Sublimation of sulphur;” the 
artiflcial distillation of sulphur, in 
the course of which the sulphur con- 


tent of the article distilled is, after 
vaporization, deposited, collected, and 
formed according to the commercial 
or other uses for which it may be de- 
signed.—'Newhall v. U. S., supra. 

(4) Other phrases as to which more 
recent adjudications have not been 
found see 60 C.J. p 1007 notes 96-2, 
4, 5. 

34. Webster New Int.D. 

“Sulphurous acid” defined see 1 C.J. 

S. p 770 note 84.1. 

35. Va.—Gnmsley v. Gibson, 113 S. 
E. 851, 852, 134 Va. 38. 

36. D.C.—McMullen v. U. S., 96 P.2d 
674, 677, 68 App.D.C. 302. 

37. D.C.—McMullen v. U. S., supra. 
Mass.—Kelley v. Sullivan, 87 N.K 

72. 73, 201 Mass. 34. 

38. U.S.—U. S. V. Van Auken, Mich., 
96 U.S. 366, 368, 24 L.Ed. 852. 

39. U.S.—U. S. V. Van Auken, supra. 
60 C.J. p 1007 notea8. 

40. U.S.—^U. S. V. Van Auken, supra. 
60 C.J. p 1007 note 18 [a]. 

41. D.C.—McMullen v. United States. 
96 F.2d 674, 677, 68 App.D.C. 302. 

60 C.J. p 1007 note 16. 

42. U.S.—U. S. V. Van Auken, Mich., 
96 U.S. 366, 368, 24 L.Ed. 852. 

43. Va.—Grimsley v. Gibson, 113 S. 
E. 851, 852, 134 Va. 38. 

44. Va.—Grimsley v. Gibson, supra. 
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defined to mean an amount or aggregate;^^ total;^® 
a total or aggregate of tliings;^^ the aggregate of 
two or more things taken togetherj^s the resuit of 
two or more units added;^® whole.^o 

The Word ''sum” is further defined as meaning 
debt;5l remainder,52 and share.®^ 

In English law, the term has been employed as 
referring to a collection, a compendium, a sum- 
mary or abstract.54 

"Sum” has been held synonymous with "price” see 
72 C.J.S. p 499 note 14, and has been distinguished 
from "value.”®5 

As a verb, the term "sum” is usually employed 
with "up,” and is defined as meaning to eomprise in 
a few words; to recapitulate briefly,^® and the term 
"sum up,” as used with reference to legal proceed- 
ings, means to present ali the proof to the considera- 
tion of the jury.57 

Other phrases employing the term are set out in 
the note.^® 


SUMA. A Rumanian word, one of the meanings of 
whieh is "sum.”59 

SUMERE. A Latin word meaning to take.®® 

SUMMA. As the first word of maxims to whieh 
there have been no recent applications see 60 C.J. 
p 1010 notes 78-80. 

SUMMARILT. The word is said not only to have 
a fixed and ciear meaning in ordinary language, 
but to possess a well-defined meaning in the terms 
of legal phraseology.®^ It conveys the idea of ra¬ 
pidi ty of performance and quickness of exeeution,®^ 
and is defined as meaning in a summary manner;®3 
without ceremony or delay;®^ short; concise.®® 

SUMMARY. The term is said not only to have a 
fixed and ciear meaning in ordinary language, but to 
possess a well-defined meaning in the terms of legal 
proceedings®® and phraseology.®^ It carries with it 
the idea that, however mueh the subject matter may 
be condensed, the sum and substance of it must re- 
main.®® 


45. Pa.—Swartley v. McCracken, 7 
Montg.Co. 49, 60. 

Slmilarly defined 

(1) Aggregate amount.—Swartley 
V. MoCracken, supra. 

(2) Any amount indefinitely.—U. 
S. V. Van Auken, Mich., 96 U.S. 366, 
368, 24 L.Ed. 852. 

46. Va.—Grimsley v. Gibson, 113 S. 
E. 851, 852, 134 Va. 38. 

47. D.C.—McMullen v. U.S., 96 P.2d 
574, 677, 68 App.D.C. 302. 

48. Va.—Grimsley v. Gibson, 1113 S. 
E. 851, 852, 134 Va. 38. 

49. VTash.—State v. Seattle, etc., R. 
Co., 114 P. 431. 433, 62 Wash. 544. 

«60 C.J. p 1007 note 19. 

50. Va.—Grimsley v. Gibson, 113 S. 
B. 851, 862, 134 Va. 38. 

51. Bng.—Joule v. Taylor, 7 Exch. 
58, 66, 155 Reprint 855. 

60 C.J. p 1008 note 24. 

52. N.Y.—In re Schriever’s Estate, 
155 N.Y.S. 826, 8311, 91 Misc. 666. 

60 C.J. p 1008 note 26. 

53. Conn.—^Appeal of Clarke, 39 A. 
165, 160, 70 Conn. 195. 

€0 C.J. p 1008 note 26. 

54. Black Ii.D. 

**Several of the old law treatlses 
are called *sums.’ Lord Hale applles 
the term to summarles of statute 
law.”—^Black L.D. 


55. U.S.—Massachusetts Protecti ve 
Ass'n V. Stephenson, D.O.Ky., 5 F. 
Supp. 686, 588. 

66. Webster New Int.D. 

57. Ga.—Johnson v. Kinsey, 7 Ga 
428, 431. 

60 C.J. p 1009 note 74. 

m English practice, the judge, in 
charging the Jury, is said “to sum 
up.”—Burrill Li.D.—60 C.J. p 1009 
note 74. 

^‘Summing up” 

(1) On the trial of an action by a 
Jury, a recapitulation of the evidence 
adduced in order to draw the atten- 
tion of the Jury to the salient points. 
—Black L.D.—60 C.J. p 1010 note 76. 

(2) “It has been properly held 
that ‘statlng the testimony’ means 
more than repeating it. It includes 
the idea of statlng it in Its logical 
relations to the propositions it is to 
support or contradict, as well as to 
the principies of law by whieh its 
bearing and force ought to be con- 
trolled, or, as it is expressed by the 
technical phrase, ‘summing up.’ ”— 
Benedict v. Rose, 16 S.C. 629, 630— 
60 C.J. p 1010 note 77. 

58. Other phrases 

(1) "Sum demanded” synonymous 
with "amount in controversy” see 3 
C.J.S. p (1058 note 4. 

(2) "Sum in controversy” see 18 
C.J.S. p 35 note 34. 


(3) Addltlonal phrases as to whieh 
more recent adjudications have not 
been found see 60 C.J. p 1008 note 29- 
p 1009 note 71. 

59. Axelrad Dictionar Complet Ro- 
man-Englez. 

(Suma data drept) despSgahlre 
A sum of money given as compen- 
sation for loss.—The Prahova, D.C. 
Cal., 38 F.Supp. 418, 425. 

60. Conn.—^Morford v. Peck, 46 Conn. 
380, 385. 

61. Tex.—Staples v. State, Clv.App., 
244 S.W. 1068. 1072. 

62. Tex.—Staples v. State, supra. 

63. Ind.—Clarke v. Evans ville, 131 
N.E. 82, 84. 75 Ind.App. 600. 

Phrases employing the term and 
as to whieh more recent adjudica¬ 
tions have not been found see 60 C.J. 
p 1010 notes 90-98. 

64. N.Y.—^In re Gabelmann, 241 N. 
Y.S. 405, 408, 136 Mlsc. 641. 

60 C.J. p 10110 note 87. 

65. N.Y,—In re Gabelmann, supra. 

66. N.J.—^Application of Wellhofer, 
83 A.2d 827, 832, 16 N.J.Super. 60. 

67. N.J.—Corpus Juris clted ia Ap¬ 
plication of Wellhofer, 83 A.2d 
827, 832, 16 N.J.Super. 60. 

Tex.—Staples v. State. Civ.App., 244 
S.W. 1068, 1072. 

68. Mass.—Sears v. Treasurer and 
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As a noun. The term ‘‘snininary^’ is defined as 
meaning an abstract, abridgment, compendium, or 
•epitome;®^ a synopsisa short, concise, snmming 
np;'^^ also a short application to a court or judge, 
mthout the formality of a full proceeding^s «Sum- 
mary' has been held to be synonymous with “synop- 
'sis.”^^ 

As an adjective, Ordinarily the word means 
short concise brief; compendious; suc¬ 
cinet;*^® condensed to the utmost possible degree;*^*^ 
reduced into a narrow compass*^® or into a few 
words.*^® The word may be used as conveying the 
idea of rapidity of performance and quickness of 
exeeution;®® and hence as meaning performed with- 


out ceremony®^ or formality;®^ quickly exeeuted; 
rapidly perfonned;®® without ceremony or delay.®"^ 

Summary manner. The term ‘'summaiy manner” 
is defined as meaning done without delay or form¬ 
ality; quickly exeeuted,®® as a summary proeess;®® 
with least possible delay. It means a short, con¬ 
cise, immediate proceeding;®® a proceeding without 
a jury.®9 When the term is used to describe the 
method required for presenting exceptions on appeal 
it means stated clearly,®® concisely,®^ pointedly, 
separately,®® and singly;®® within a narrow com- 

pass.®4 

Other phrases employing the word “summary” are 
set out in the note.®® 


Receiver General, 98 N.B.2d 621, 
631, 327 Mass. 310. 

«9. Mass.—Sears v. Treasurer and 
Receiver General, supra. 

70. Ohio.—'State v. Bettman, 176 N. 
E. 664, 665, 124 Ohio St. 24. 

71. Ohio.—State v. Bettman, supra. 

00 C.J. p 1010 note 2. 

72. Black L.D. 

73. Ohio.—State v. Bettman, 176 N. 
E. 664, 665, 124 Ohio St. 24. 

74. N.J.—Corpus Juris cited In Ap¬ 
plication of Wellhofer, 83 A.2d 827, 
832, 16 N.J.Super. 60. 

60 O.J. p '1011 note 14. 

75. Ind.—Goodwin v. Calumet Supply 
Co., 23 N.B.2d 602, 604, 107 Ind.App. 
487. 

N.J.—Corpus Juris cited in Applica¬ 
tion of Wellhofer, 83 A.2d 827, 832, 
16 N.J.Super. 60. 

60C.J. p 1011 note 10. 

76. N.J.—Corpus Juris cited in Ap¬ 
plication of Wellhofer, 83 A.2d 827, 
832, 16 N.J.Super. 60. 

Ohio.—State v. Bettman, 176 N.E. 
664, 665, 124 Ohio St. 24. 

77. Ind.—Goodwin v, Calumet Sup¬ 
ply Co., 23 N.E.2d 602, 604, 107 
Ind.App. 487—^Matlon v. Matlon, 176 
N.E. 369, 370, 92 Ind.App. 350. 

N.J.—Corpus Juris cited in Applica¬ 
tion of Wellhofer, 83 A.2d 827, 832, 
16 N.J.Super, 60. 

78. N.J.—Corpus Juris cited in Ap¬ 
plication of Wellhofer, 83 A.2d 827, 
832, 16 N.J.Super. 60. 

60 C.J. p 1011 note 12. 


79. N.J.—Corpus Juris cited in Ap¬ 
plication of Wellhofer, 83 A.2d 827, 
832. 16 N.J.Super. 60. 

60 C.J. p 1011 note 13. 

80. N.J.—Corpus Juris guoted in Ap¬ 
plication of Wellhofer, 83 A.2d 827, 
832, 16 N.J.Super. 60. 

Tex.—Staples v. State, Civ.App., 244 
S.W. 1068, 1072. 

81. Ind.—Matlon v. Matlon, 176 N.E. 
369, 370, 92 Ind.App. 350. 

N.J.—Corpus Juris quoted in Applica¬ 
tion of Wellhofer, 83 A.2d 827, 832, 
16 N.J.Super. 60. 

82. Ind.—Goodwin v. Calumet Sup¬ 
ply Co., 23 N.E.2d 602, 604, 107 
Ind.App. 487. 

83. Ind.—Clarke v. Evans ville, 13flL 
N.E. 82, 84, 75 Ind.App. 500. 

N.J.—Corpus Juris quoted in Appli¬ 
cation of Wellhofer, 83 A.2d 827, 
832, 16 N.J.Super. 60. 

84. N.J.—Corpus Juris quoted In Ap¬ 
plication of Wellhofer, 83 A.2d 827, 
832, 16 N.J.Super. 60. 

60 C.J. p 1011 note 20. 

85. Tex.—Joseph v. City of Austln, 
Clv.App., 101 S.W.2d 381, 387. 

86. Tex.—Joseph v. City of Austin, 
supra. 

87. La.—^Vance v. Noel, 78 So. 741, 
742, 143 La. 477. 

60 C.J. p 1011 note 29. 

88. Ky.—^Phil Hollenbach Co. v. Hol- 
lenbach, 204 S.W. 162, 16(1, 181 
Ky. 262, 13 A.L.R. 624. 

60 C.J. p 1011 note 27. 


89. Minn.—St. Paul v. Robinson, 152 
N.W. 777, 778, 129 Minn. 383, Ann. 
Cas.l916E 845. 

60 C.J. p 1011 note 28. 

90. Me.—Ricker v. Leavitt, 3 A. 180. 

91. Me.—McKown v. Powers, 29 A. 
11079, 1081, 86 Me. 291. 

60 C.J. p 1011 note 32. 

92. Me.—Toole v. Bearce, 39 A. 558, 
559, 91 Me. 209. 

93. Me.—Ricker v. Leavitt, 3 A. 180. 

94. Me.—McKown v. Powers, 29 A. 
1079, 1081, 86 Me. 291. 

95. Phrases 

(1) “Summary conviction" defined 
see 18 C.J.S. p 98 notes 95-97. 

(2) “Summary Judgrment’* see 
Judgments §§ 219-227. 

(3) “Summary jurlsdiction’* defined 
see Courts § 16 a. 

(4) “Summary proceedings’* gener- 
ally see Summary Proceedings $ 1 
et seq, and Criminal Law §§ 367-403. 

(6) “Summary process’* see Proc- 
ess S 1 f (1). 

(6) “In a summary way“ construed 
to mean without ceremony or delay. 
—People V. Grifenhagen, 1164 N.T.S. 
966, 970—60 C.J, p 1011 note 20. 

(7) Additional phrases employing 
the term and as to whlch more re- 
cent adjudicatione have not been 
found see 60 O.J. p 1011 note 5, p 1012 
notes 37-52. 
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SUMMARY PROCEEDINGS 

This Title includes proceedings which are not according to the course of the common law, and trials 
in which the established course of a legal proceeding is disregarded; nature of such proceedings, and 
mode of procedure therein. 

Matters not in this Htle, treated elsewhei^ in this work, see Descriptive-Word Index 


Analysis 


§ 1. Definition—p 790 

2. Nature—p 790 

3. Construction of statutes—^p 791 

4. Procedure—792 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

A summary proceeding Is a proceeding not accord¬ 
ing to the course of the common law, or a form of triai 
in which the ancient established course of a legal pro¬ 
ceeding is disregarded. 

A summary proceeding has been defined as a 
proceeding which is not according to the course of 
the common law,l or a form of triai in which the 
ancient established course of a legal proceeding 
is disregarded, especially in the matter of triai by 
jury, and, in the case of the heavier crimes, pre- 
sentment by a grand jury.2 Summary, in such case, 
means with dispatch, with the least possible delay, 
and in preference to ordinary legal and regular ju- 
dicial proceedings.3 


§ 2. Nature 

Summary proceedings are statutory, except In the 
few instances where such proceedings were allowed at 
common law, and they are generally held to be cumu- 
lative and Judicial In thelr nature. 

Except in those rare instances in which summary 
procedure was allowed at common law, such as 
with respect to punishment for contempt, as dis- 
cussed in Contempt § 62, and suspension or disbar- 
ment of attorney, as considered in Attorney and 
Qient § 28, summary proceedings are statutory 
and may be resorted to only where there is express 
authority therefor,^ or, it has been stated, where 
the demand made therein is incidental to the main 


1. Tenn.—Caneperi v. State, 89 S. 
W.2d 164, 169 Tenn. 472. 

60 C.J. p 1013 note 2. 

“Aetion” and “speclal proceeding” 
distinguished see Actions §§ 1 h 
(7), 42. 

Ordinary proceedings see Actions § 
1 h (6). 

“Summary process” deflned and dis¬ 
tinguished see Process § 1 f (1). 

2. Ind.—State ex rei. Weatherholt v. 
Perry Circuit Court, 186 N.B. 610, 
204 Ind. 673. 

N.T.—In re RosenbeTg’s Estate, 284 
N.Y.S. 260, 266. 266, 167 Misc. 490. 
Tenn.—Caneperi v. State, 89 S.W.2d 
164, 165, 169 Tenn. 472. 

Utah.—Cox V. Dixie Power Co., 16 P. 

2d 916, 81 Utah 94. 

60 C.J. p 1014 note 3. 

Summary and plenary proceedings 
distinguished 

(1) Generally.—Kerby v. Peters, 
190 A. 511, 5114, 172 Md. 1. 


(2) The differences are largely 
procedural rather than substantive.— 
Central Republic Bank & Trust Co. 
V. Caldwell, C.C.A.MO., 68 F.2d 721. 

(3) The summary proceeding is 
based on petition and proceeds with- 
out formaJ pleadings; a plenary suit 
proceeds on formal pleadings. 

U.S.—Central Republic Bank & Trust 
Co. V, Caldwell, supra. 

Or.—In re Wells’ Estate, 212 P.2d 729, 
187 Or. 462. 

(4) In a summary proceeding the 
necessary parties are cited by order 
to Show cause, a short-time notice of 
hearing is fixed by the court, the 
hearing is quite generally on afflda- 
vits, and is sometimes ex parte; in 
a plenary suit a formal summons 
brings in the parties other than the 
plaintiff, the time for pleading and 
hearing is fixed by statute or by rule 
of court. and the hearing is a full 
hearing, the usual method being the 
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examination of witnesses.—Central 
Republic Bank & Trust Co. v. Cald¬ 
well, supra. 

Proceeding' held plenary rather 
than a summary proceeding. 

U.S.—In re Rockford Produce & Sales 
Co., C.C.A.I11., 275 P. 811. 

Md.—^Kerby v. Peters, 190 A. 611, 
172 Md. 1. 


3, La.—^Vance v. Noel, 78 So. 741,. 
143 La. 477. 

Utah.—Cox V. Dixie Power Co., il6 P; 
2d 916, 81 Utah 94. 

4. Ark.—Pralrie Creek Coal Mining 
Co. V. Kittrell, 155 S.W. 496, lOT 
Ark. 361. 

La.—Succession of Jamison, 32 So. 
381, 109 La. 279—Colligan v. Benoit,. 
App., 141 So. 467. 

Mo.—Corpus Juris cited In In re 
Parker’s Trust Estate, 67 S.W.2d 
114, 119, 228 Mo.App. 400. 
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demand contained in a suit which is pending be- 
tween the parties.® 

Civil or criminat, Summary proceedings are nat 
exclusively criminal in their nature but, as consid- 
ered in various tities throughout this work, are often 
available to enforce civil rights, as, for example, 
proceedings for judgment on motion, discussed 
in Judgments §§ 219-227; but in one jurisdiction it 
has been said that a summary proceeding, strictly 
speaking, is a criminal prosecution, and as such 
must always be commenced in the name of the 
commonwealth.® 

Cumulative or exclusive, Summary proceedings 
are generally held to be cumulative in their nature,*^ 
not interfering with the availability of general rem- 
edies^ or restricted in their application by the 
fact that a remedy under general laws is also avail¬ 
able.® 

Judicial or nonjudicial. The fact that a proceed¬ 
ing is summary does not make it any the less ju- 
dicial.1® 

§ 3. Construction of Statutes 

Statutes authorizing summary proceedings shouid be 


§§ 2-3 

Strictly construed, but not ao as to defeat the beneflciai 
objects fntended. 

Summary proceedings being in derogation of com- 
mon law^i must conform closely to the statutes 
authorizing them, as discussed infra § 4 a, which 
are to be strictly construed,^2 so as to apply only 
in the particular cases or situatians specified in the 
statutes,i3 and are not to be extended by implication 
or intendment.i4 However, it has been held that 
a statute making a particular proceeding a sum¬ 
mary one, free from technical and formal obstruc- 
tions, shouid be construed liberally.^® No such re¬ 
strictive construction shouid be adopted as will de¬ 
feat or frustrate the beneficial objects of furnishing 
a short and expeditious method of recovery in the 
class of actions mentioned and avoiding unnecessary 
trouble and expense in the trial.*^® 

A statute providing for the recovery of an amount 
due by summary process, as in case of a confes- 
sion of judgment, has been held to provide a remedy 
for the more speedy enforcement of an obligation, 
and not to affect in any manner the obligation of 
the contract.i'^ 

Statutes providing for summary proceedings have 
been held to provide only for the future and to be 

not retroactive.18 
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Ohio.—^Zangerle v. Evatt, 41 N.E.2d 
369, 139 Ohio St 563. 

60 C.J. p 1014 note 6. 

5. La.—Succession of Jamison, 32 
So. 381, 109 La. 279—Colligran v. 
Benoit, App., 141 So. 467—Succes¬ 
sion of Schmitt, 4 La.A., Orleans, 
10 . 

6. Pa.—Commonwealth v. Shipley, 35 
Pa.Co. 132, 136. 

60 C.J. p 1014 note 8. 

7. Tenn.—State v. Howse, 183 S.W. 
510, 513, 134 Tenn. 67, L.R.A.1916D 
11090, Ann.Cas.l917C 1125. 

60 C.J. p 1014 note 10. 

8. Tex.—Eubanks v. Sites, Civ.App., 
146 S.W. 952. 

60 C.J. p 1014 note 11. 

9. Ark.—Levy v. Lawson, 5 Ark. 

212 . 

N.T.—Hatfield v. Hatfleld, 15 N.Y. 
St 788. 

la Puerto Rico.—Hesse v. Ledesma, 
7 Puerto Rico Fed. 520. 

^'Judicial proceeding” deflned see Ac¬ 
tions § 1 h (4). 

J.1. Ark.—Prairie Creek Coal Mining 
Co. V. Kittrell, 155 S.W. 496, 107 
Ark. 361—Mllor v. Parrelly, 25 Ark. 
353. 


Ga.—^Welman v. Harris, 2 Ga.Dec. 
Pt II 63. 

Ky.—Corpus Juris quoted iu Carroll 
V. Sullivan, 220 S.W.2d 590, 591, 
310 Ky. 289. 

60 C.J. p 1016 note 14. 

12. Ark.—^Prairie Creek Coal Min¬ 
ing Co, V. Kittrell, 165 S.W. 496, 107 
Ark. 361. 

Ga.—^Welman v. Harris, 2 Ga.Dec. 
Pt. II 63—^Hale v. Burton, Dudley 
106. 

Ky.—Corpus Juris ftuoted in Carroll 
V. Sullivan, 220 S.W.2d 690, 591, 
310 Ky, 289. 

Me.—Karahalies v. Dukals, 81 A. 
1011, 1108 Me. 527. 

Philippine.—Topacio v. Paredes, 23 
Philippine 238. 

60 C.J. p 1015 note 16. 

Llmitation of mle 

The rule that statutes on summary 
proceedings are to be strictly con¬ 
strued does not apply to the con¬ 
struction of statutes bearlng on the 
merits of the case merely because the 
QLuestion arises in summary proceed¬ 
ings.—^Woodward v. Alston, 12 Heisk., 
Tenn., 681. 

13. Ga.—^Welman v. Harris, 2 Ga. 
Dec. Pt. II 63—^Hale v. Burton, 
Dudley 105. 


Ky.—Corpus Juris atioted in Carroll 
V. Sullivan, 220 S.W.2d 690, 691, 310 
Ky. 289. 

Mo.—In re Parker's Trust Estate, 67 
S.W.2d 114, 228 Mo.App. 400. 

60 C.J. p 1016 note 17. 

3Srot extended to other oases 

The right to summary proceedings 
cannot be extended beyond the cases 
expressly authorized by law.—Bien- 
venue v. Bienvenue, 172 So. 616, 186 
La. 429—Succession of Esteves, 162 
So. 194, 182 La. 604—Succession of 
Jamison, 32 So. 381, 108 La. 279. 

14. Ky.—Corpus Juris guoted la 
Carroll v. Sullivan, 220 S.W.2d 690, 
591, 310 Ky. 289. 

60 C.J. p 1015 note 18. 

15. N.H.—Arlington Mills v. Town 
of Salem, 140 A. 163, 83 N.H. 148. 

16. Md.—Commercial Credit Corpo¬ 
ration V. Schuck, 134 A. 349, 151 
Md. 367—Gemmell v. Davis, 18 A. 
955, 71 Md. 458. 

17. La.—Louisiana Citizens’ Bank v. 
Deynoodt, 25 La.Ann. 628. 

18. Ala.—Crawford v. State, Minor 
143. 

La.—Louisiana Citizens’ Bank v. 
Deynoodt, 25 La.Ann. 628. 
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§ 4. Procedure 

a. In general 

b. Pleadings 

c. Right to jury trial 

d. Hearing 

e. Relief 

f. Record 

g. Review 

a. In General 

The procedure In summary proceedings Is governed 
by statute, the provisions of which must be strictiy 
complied with; but the process or notice to defendant to 
appear need not satisfy the requirements of formal sum- 
monses. 

Procedure in summary proceedings is governed 
by the provisions of the statute or statutes under 
whioh the proceedings are instituted,!^ which pro¬ 
visions must be strictiy complied with,20 and the 
party pursuing such a remedy must bring his case 
strictiy within the requirements of the statute.2i 
The proceedings are not intended to be carried on 
in the formal manner in which ordinary actions 
are prosecuted,22 and it is unnecessary to pursue 
with exactitude the requirements of the law as nor- 
mally observed in a civil action between litigants.23 

It has been held that courts as a rule are not 
hospitable to summary proceedings, and that it is 


always a question of discretion whether a court will 
entertain such a proceeding or will relegate the 
moving party to a plenary suit.24 The power to 
bring a Citizen before the court summarily and 
otherwise than in accordance with the duly pre- 
scribed procedure is somewhat arbitrary in charac¬ 
ter and one which should be used sparingly and 
only when its use is clearly authorized.25 

A defendant cannot convert an ordinary action 
into a summary one by reconvening therein, or a 
summary action into an ordinary one by the same 
means.20 

Process, In summary proceedings, although de¬ 
fendant must be notified or summoned to appear,27 
the process or notice need not satisfy the require¬ 
ments of formal summonses,28 and it has been 
stated that a summary proceeding ordinarily implics 
one begun without summons or subpoena and ustml- 
ly tried on short notice.22 

b. Pleadings 

Defendant must be apprised of the nature and pur- 
pose of the proceeding by such form of pleading as the 
statute requires, which pleading must Show ali the 
facts necessary to support the proceedings, but formal 
pleading Is not usually necessary and defendant may 
make any proper defense. 

Defendant must be apprised of the nature and 


19. Mo.—Corpus Juris clted In In 
re PaTker’s Trust Bstate, 67 S.W. 
2d 114, 119, 228 Mo.App. 400. 

60 C.J. p 1016 note 19. 

20. Ala.—^Ex parte Buckley, 53 Ala. 
42. 

Ark.—^Milor v. Farrelly, 26 Ark. 353. 
111*—^Villagre of Lovington v. Gregory, 
122 N.E. 504. 287 111. 169. 

Ky.—Carroll v. Sullivan, 220 S.W.2d 
690, 310 Ky. 289. 

Me.—^Karahalles v. Dukais, 81 A. 
1011, 108 Me. 627. 

Mo.—Corpus Juris clted iu In re Par- 
ker’s Trust Bstate, 67 S.W.2d 114, 
119, 228 Mo.App. 400. 

Philippine.—Topacio v, Paredes, 23 
Philipplne 238. 

60 C.J. p 1015 note 20. 

Prerequlsite to presumptlou of Jurls- 
dlotiou 

Where property of a Citizen may 
be taJten on notice to the owner by 
publicatlon and without personal 
Service or process, no presumption 
can be indulged in support of the 
jurisdlctlon of the court in which 
the proceedings are carried on, unless 
such proceedings are in striet con- 
formity with the statute.—^Vlllage of 
Lovington v. Gregory, 122 N.E. 604, 
287 Ul. 169. 


Wlthln spirlt and letter of act 
In order that a person may avail 

himself of a summary remedy he 

must bring himself within both the 

spirit and letter of the law. 

Nev.—Johns-Manville, Inc., of Cali- 
fornia v. Lander County, 240 P. 925, 
48 Nev. 253. 

Tex.—Johnson v. DUrr, 272 S.W. 1098, 
114 Tex. 616. 

21. Ala.^-Crawford v. State, Minor 
143. 

22. Kan.—Sanford v. Frankhouser, 
24 Kan. 98. 

23. Okl.—Cusack v. Prudential Ins. 
Co. of America, 134 P.2d 984, 192 
Okl. 218. 

24. U.S.—The Penn Puel, D.C.N.T., 
36 F.2d 272. 

25. Wls.—‘State ex rei. Ashley v. 
Circuit Court of Mllwaukee Coun¬ 
ty, 261 N.W. 737, 219 Wis. 38. 

26. La.—Cepro v. Matulich, 96 So. 
226, 162 La. 1072—Mighell v. Kel¬ 
ly, 26 So. 101, 61 La.Ann. 281. 

27. Utah.—Cox v. Dixle Power Co., 
16 P.2d 916, 81 Utah 94. 

60 C.J. p 1016 note 61. 

792. 


Necessity for notice generally see 
Notice 5 14. 

Notice in judiclal proceedings as es¬ 
sentia! element of due process of 
law see Constitutional Law § 619 c. 
Speclal or summary proceedings as 
constituting due process generally 
see Constitutional Law 9 612. 
Waiver of process generally see 
Process § 2. 

Tlmely notice requlred 
Mo.—Mandel v. Bethe, App., 170 S. 
W.2d 87. 

28. Okl.—Cusack v. Prudential Ins. 
Co. of America, 134 P.2d 984, 192 
Okl. 218. 

29. U.S.—In re Bockford Produce & 
Sales Co., C.C.A.I11., 275 P. 811. 

Pized by court 

Short-time notice of hearing Is 
llxed by court.—Central Hepublic 
Bank & Trust Co. v. Caldwell, C.C.A. 
Mo., 68 F.2d 721. 

Order to Show cause 
The necessary parties are cited by 
order to show cause.—^Central Re- 
public Bank & Trust Co. v. Caldwell, 
supra. 
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purpose of the proceedingSO by notice,3i motion,32 
affidavit,22 Information,24 declaration,35 or com- 

plaint,®® as the statute may require, whioh must 
show all the facts necessary to support the pro- 
ceedings.^*^ Formal pleading is not, however, usual- 
ly necessary in summary proceedings,38 and, un- 
less the statute otherwise provides, it is competent 
for defendant, without as well as with pleas, to 
make any proper defense.^s Any defense which 
could have been pleaded in an ordinary law action 
will be considered as though formally pleaded.^® 
Defects and irregularities in the pleadings may be 
cured by amendment or supplemental pleadings.'*^ 

Any evidence which would have been admissible 
under any form of pleading is admissible.'*^ 

c. Right to Jury Trial 

As a general rule summary proceedings are triable 
without a Jury. 

While the question of the constitutionality of stat- 
utes authorizing summary proceedings arises more 
particularly with respect to infringement of the 
right to trial by jury guaranteed by the federal 
Constitution and state constitution, and the due 
process of law clause, these constitutions have been 
uniformly construed as not conferring a right to 
trial by jury in all cases and as not extending the 


right to cases in which it was not allowed at com- 
mon law, but simply as guaranteeing that right 
unchanged as it existed at commcwi law or by stat¬ 
ute in the particular state at the time of the adop- 
tion of the constitution, except as modified by the 
constitution itself; and since at common law the 
right to trial by jury did not exist in summary pro¬ 
ceedings,* ^ these proceedings are stili triable without 
a jury.** Indeed, if the procedure under the stat¬ 
ute is to be without a jury, a jury cannot be called.*® 
However, a legislature cannot authorize a sum¬ 
mary procedure in controversies properly triable by 
jury at common law or according to the practice 
of the particular jurisdiction prior to the adoption 
of the constitution.*® 

The question of the right to a jury trial in sum¬ 
mary proceedings is discussed in §§ 50-74, 77 of 
the title Juries with respect to various particular 
proceedings. 

d. Hearing 

In summary proceedings a hearing generaily Is re* 
quired at which defendant is given an opportunity to 
hear what is urged against him and to interpose a de* 
fense. 

Under statutes authorizing summary proceedings, 
although the hearing is sometimes ex parte,*^ or¬ 


so. Utah.—Cox V. Dixie Power Co., 
16 P.2d 916, 81 Utah 94. 

60 C.J. p 1015 note 22. 

31. Ala.—Stanley v. Mobile Bank, 23 
Ala. 652. 

Ky.—Carroll v. Sullivan, 220 S.W.2d 
690, 310 Ky. 289—Johnson v. Brad- 
ley, 11 Bush 666. 

Utah.—Cox V. Dixie Power Co., 16 
P.2d 916, 8il Utah 94. 

32. Utah.—Cox v. Dixie Power Co., 
supra. 

60 C.J. p 1016 note 24. 

Proceedings constituting commence- 
ment of special and summary pro¬ 
ceedings see Actions § 129 d. 

33. Utah.—Cox v. Dixie Power Co., 
supra. 

60 C.J. p 1015 note 26. 

34. Mo.—St. Louis v. Knox, 74 Mo. 
79. 

60 C.J. p 1016 note 26. 

35. Ark.—McKisick v. Brodie, 6 Ark. 
376. 

36. N.J.—State (Peigen, Prosecutor) 
V. McGulre, 44 A. 972, 64 N.J.Law 
152. 

Utah.—Cox V. Dixie Power Co., 16 
P.2d 916, 81 Utah 94. 

60 C.J. p 1015 note 28. 


Complaint or Information in trial 
without jury for petty misdemean- 
or see Crimlnal Law §§ 373-377. 

37. Utah.—Cox v. Dixie Power Co., 
supra. 

60 C.J. p 1016 note 29. 

Keqaisltes of petition 

The notice in summary proceed¬ 
ings must contaln all the requisites 
of a petition in a regular action.— 
Carroll v. Sullivan, 220 S.W.2d 590, 
310 Ky. 289—Johnson v. Bradley, 11 
Bush, Ky., 666. 

38. U.S.—Central Republic Bank & 
Trust Co. V. Caldwell, C.C.A.MO., 
68 F.2d 721. 

Or.—In re Wells’ Estate, 212 P.2d 
729, 187 Or. 462—^In re Pisher’s Es¬ 
tate, 274 P. 1098, 128 Or. 416. 

60 C.J. p 1016 note 30. 

39. Va.—Hali V. Ratliff, 24 S.E. 1011, 
93 Va. 327. 

60 C.J. p 1016 note 32. 

40. Or.—In re Fisher's Estate, 274 
P. 1098, 128 Or. 416. 

41. Ala.—Ex parte Buckley, 53 Ala, 

42. 

60 C.J. p 1016 note 34. 

42. Or.—In re Pisher's Estate, 274 
P. 1098, 128 Or. 415. 


43. Ark.—State v. Johnson, 26 Ark. 
281. 

Va.—Yoder v. Commonwealth, 67 S.E. 
581, 107 Va. 823. 

Right to trial by jury generaily see 
Juries §§ 9-83. 

44. U.S.—0'Keith v. Johnston, C.C. 
A.Cal., 129 P.2d 889. 

Ark.—Govan v. Jackson, 32 Ark. 663. 
Ohio.—Zangerle v. Evatt, 41 N.E.2d 
369, 372, 139 Ohio St. 563. 

Tenn.—Caneperi v. State, 89 S.W.2d 
164, 169 Tenn. 472. 

60 C.J. p 1016 note 38. 

Right to trial by jury generaily in 
proceedings other than actions see 
Juries §§ 60-68. 

Trial without Jury impUed 
When a statute provides for a 
summary proceeding it means witK- 
out the Intervention of a jury.—State 
ex rei. Mynatt v. King, 191 S.W. 
352, 137 Tenn. 17—'State v. Howse, 
183 S.W. 610, 514, 134 Tenn. 67, L.R. 
A.1916D 1090. 

45. U.S.—0’Keith v. Johnston, C.,C. 
A.Cal., 129 P.2d 889. 

60 C.J. p 1016 note 48, 

46. N.T.—Sands v. Kimbark, 27 N, 
T. 147. 

60 C.J. p 1016 note 49. 

47. U.S.—Central Republic Bank & 
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dinarily it is not,^® and defendant is notified or sum- 
moned to appear and is given an opportunity to 
hear what is urged against him,^^ and to interpose 
a defense,after which follows an adjudication 
of the rights of the parties.^i The court may con¬ 
tinue the hearing as justice and right may demand.®^ 
While the hearing is usually or quite generally on 
affidavits,53 summary proceedings follow the com- 
mon-law rules of evidence in the absence of a stat¬ 
ute providing otherwise.®^ 

e. Eelief 

In summary proceedings the Judgment must be such 
as is authorized by law, and must be supported by, and 
In conformity wlth, proof adduced at the hearing. 

The judgment in summary proceedings must be 
such as is authorized by law.65 Where no good 
cause is shown why the relief should not be grant- 
ed,5fi or where defendant in a summary proceed- 
ing refuses to answer interrogatories propounded 
to him,^7 the relief may be given as prayed, or, in 
some instances, defendant may be given a reason- 
able time to act or perform before an order is made 
final.^s Whether or not defendant appears evi¬ 
dence must be adduced to establish the right to 
the relief sought,59 and the judgment rendered 
should be in conformity with the proof adduced,®® 


Summary relief may be refused where the right of 
the party claiming to be entitled thereto is in 
doubt,®! and the party put to his action.®2 Judg¬ 
ment by default is not authorized.®^ 

Under some statutes a money judgment cannot 
be recovered by summary proceeding if objected 
to by defendant.®^ 

f. Eecord 

In summary proceedings a record must be made* 
which must Show every fact necessary to warrant and 
sustain a recovery or a legal conviction and that the- 
remedy has been pursued according to the statute. 

It is in general essential, more particularly in 
proceedings of a penal nature, that a record be 
made®® which should show every fact necessary 
to warrant and sustain a recovery or a legal con¬ 
viction®® and that the remedy has been pursued ac¬ 
cording to the statute.®^ Thus, the record must 
show jurisdiction of the court,®® the serving of a 
summons, notice, or complaint,®® or, in the absence 
of such showing, that defendant appeared,*^® as well’ 
as the evidence’^1 and the adjudication of the 
court,'^2 unless the statute regulating the proceed¬ 
ing specifically provides that any of such matters 
need not be recorded.'^® 


Trust Co. V. Caldwell, C.C.A.MO., 
58 P,2d 721—In re Rockford Pro¬ 
duce & Sales Co., C.O.A.Ill,, 275 F. 
8111. 

48. Utah.—Cox V. Dixie Power Co., 
16 P.2d 916, 81 TJtah 94. 

60 C.J. p 1016 note 50. 

49. Ga.—Western & A. R. Co, v. 
City of Atlanta, 38 S.E. 996, 113 Ga. 
537, 54 L.R.A. 294. 

60 C.jr. p 1017 note 62. 

Necesslty for hearing in judicial 
proceedings see Constitutional Law 
S 622, 

50. Utah.—Cox V. Dixie Power Co., 
16 P.2d 916, 81 Utah 94. 

60 C.J. p 1017 note 53. 

51. Tex.—^Hamilton v. Ward, 4 Tex. 
856. 

60 C.J. p 1017 note 64. 

52. Ala.—^Ex parte Buckley. 53 Ala. 
42. 

53. U.S.—Central Republic Bank & 
Trust Co. V. Caldwell, C.C.A.Mo., 
68 F.2d 721—In re Rockford Pro¬ 
duce & Sales Co., C.C.A.I11., 275 F. 
811. 

54. Mo.—^In re Mingo Drainage Dist., 
183 S.W. 611, 267 Mo. 268. 

Pa.—Commonwealth v. Borden, 61 Pa. 
272. 


55. Ark.—^Woodbum v. Driver, 99 S. 

W, 384, 81 Ark. 333. 

60 C.J. p 1017 note 55. 

66. S.C.—State v. Sheriff of Charles- 
ton Dist, 8 S.C.L. 145. 

57. S.C.—State v. 'Sheriff of Charles- 
ton Dist., supra. 

58. S.C.—State v. Sheriff of Charles- 
ton Dist., supra. 

60 C.J. p 1017 note 58. 

59. Ga.—Welman v. Harris, 2 Ga. 
Dec. Pt II 63. 

Ky.—Todd v. Caines, 18 B.Mon. 621— 
Terrill v. Cecil, 3 Mete. 847. 

60 C.J. p 1017 note 59. 

60- Ky.—Todd v. Caines, 18 B.Mon. 
621. 

61. N.T,—Sidney Davison Coal Co., 
Inc. V. Interstate Coal, etc., Co., 
193 N.Y.S, 883. 

60 C.J. p 1017 note 60. 

62. S.C.—State v. Sheriff of Charles- 
ton Dist, 8 S.C.L. 146. 

60 C.J. p 1017 note 61. 

63. Ky.—Todd v. Caines, 18 B.Mon. 
621—Terrill v. Cecil, 3 Mete. 347. 

PleadlngB not confessed “ 

The plaintlfTs pleadings cannot be 
taken as confessed on defendant*s 


default.—Todd v. Caines, 18 B.Mon., 
Ky.. 621. 

64. La.—Cryer v. Cryer, App., 44 So. 
2d 517. 

65. N.J.—Orange v. McGonnell, 59 
A. 97, 71 N.J.Law 418. 

60 C.J. p 11017 note 62. 

6G. N.J.—Orange v. McGonnell, su¬ 
pra. 

60 C.J. p 1017 note 63. 

67. Ala.—Chandler v. Francis Vande- 
grift Shoe Co., 10 So. 353, 94 Ala.. 
233. 

60 C.J. p 1018 note 64. 

68. W.Va.—May er v. Adams, 27 W- 
Va. 244. 

60 C.J. p 1018 note 65. 

69. Ala.—Caldwell v. Guinn, 54 Ala- 
64. 

60 C.J. p 1018 note 66. 

70. Ala.—Caldwell v. Guinn, supra. 
Pa.—^Northern Liberties v. 0’Neill, t 

Phila. 427. 

71. N.J.—Orange v. McGonnell, 69 A- 
97, 71 N.J.Law 418. 

60 C.J. P 1018 note 68, 

72. Pa.—Commonwealth v. Kostak, 
20 Pa.Dist 107. 

60 C.J. p 11018 note 69. 

73. N.J.—Minard v. Dover, R. & P. 
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g. Review 

Summary proceedings may be reviewed by certiorari, 
but an appeal will not lie in such proceedings unless au- 
thorized by statute. 

Certiorari may be awarded for the purpose of 
«xamining adjudications made in summary pro- 
ceedings.*^^ In the absence of a statutory provision 
therefor no appeal will lie in summary proceed¬ 
ings,5 and the right is not conferred by a general 
«tatute giving a right of appeal from the judgments 
of particular courts.'^^ Special provision for a full 


or limited right to appeal from such proceedings 
is frequently made by statutes authorizing them, 
and the appeal must be taken to the court designated 
by the statute.77 Where defendant voluntarily ap- 
pears the same presumptions as to jurisdictional 
facts are indulged in on appeal as in the case of ac- 
tions on summons and complaint'^* 

Notice of application for appeal must be given 
to the appellee or defendant in error in such pro¬ 
ceedings when required by statute*^® or rui e of 
court.8<> 


SUMMER. Jhe season of the year in which the in- 
fluence of the sun is most directly and continnously 
felt; the hottest or warmest quarter of the year.i 
The term strictly, perhaps, includes only the months 
of June, July, and August, yet is frequently used in 
a more general sense to indicate the warmest period 
of the year.2 

SXJMMI CUJUSQXJE BONITAS OOMMXJNE PER- 
rUGIUM OMNIBUS. See 60 C J. p 1019 note 6. 

BUMMON. As a verb the term is defined generally 
as meaning to command to appear at a specific time 
and place; command to attend; cite.^ 

Rcferences to the term “sumraoning^’ in connection 
with juries and grand juries are made in the in- 
■dexes to the tities Juries and Grand Juries. 

BUMMONITIONES. As the first word of a maxim 


as to which thero have been no recent applications 
see 60 C.J. p 1020 note 12. 

SUMMONS. The word “summons” is defined gen¬ 
erally as meaning a call to attend or aet, as at a par¬ 
ticular place or time.'* 

The word “summons” is employed in the law in 
connection with both civil and criminal proceedings. 
On the civil side of the law a summons is a means 
or process whereby the defendant is notified to ap¬ 
pear at the proper time and place to answer the 
complaint against him, as stated in Process § 1 f 
(2). On the criminal side a summons is also so em¬ 
ployed in some jurisdictions, but only in the case of 
minor offenses, as stated in Criminal Law § 316. See 
also the index to the title Criminal Law. 

SUMMUM JUS, SUMMA INJURIA. See 60 C.J. 
p 1021 note 33. 


O. Gas Co„ 68 A. 910, 76 N.J.Law 
132. 

Pa.—Commonwealth v. Hardy, 1 
Ashm. 410. 

74. N.C.—^Porter v. Armstrong, 46 S. 
E. 997, 134 N.C. 447. 

60 C.J. p 1018 note 72. 

75. N.C.—^Brooks v. Morgan, 27 N. 
C. 481. 

Pa.—^Philadelphia v. Campbell, 11 
Phila. 163, 33 Leg.Int. 12. 

Appeal or writ of error In special 
proceedings generally see Appeal 
and Error §§ 51, 140. 

76. N.C.—^Brooks v. Morgan, 27 N. 
C. 4811. 

60 C.J. p 1018 note 74. 

77. Pa.—Commonwealth v. Tilton, 1 
Pa.Dist. & Co. 449. 

78. Ala.—Shouse v. Lawrence, 51 
Ala. 559. 


79. Pa.—Commonwealth v. Tilton, 1 
Pa.Dist. & Co. 449, 

80. Pa.—Commonwealth v. Tilton, 
supra. 

60 C.J. p 1018 note 79. 

Notice of application for appeal gen¬ 
erally see Appeal and Error § 470. 

1. New Standard D. 

2. Neb.—^De Witt v. Wheeler, etc., 
Sewing Mach. Co., 23 N.W. 506, 
507, 17 Neb. 533. 

60 C.J. p 1019 note 1. 

Crops Uke oorn are not harvested 
in the summer.—^Boehler v. Kraay, 
264 N.W. 745, 746, 130 Neb. 233. 

Phrases 

(1) “Summer fallowing” see 35 C. 
J.S. p 494 note 58. 

(2) “Summer months“ see Time § 

10 . 


(3) “Summer road;” the smooth 
surface of sod or earth each side of 
the paved strip of road, at the same 
level but inclining gradually to the 
side, and used by many travelers in 
good weather in preference to the 
macadamlzed road.—^Emery v. Phil¬ 
adelphia, 57 A. 977, 978, 208 Pa. 492. 

(4) “Summer streetcar” defined 
see Street Hailroads § 1. 

3. New Standard D. 

Phrases employing the term and 
as to which more recent adjudications 
have not been found see 60 C.J. p 
1020 notes 9, 11. 

4. New Standard D. 

Phrases employing the term and 
as to which more recent adjudica¬ 
tions have not been found see 60 C- 
J, p 1021 notes 23-31. 
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SXTMP, A metal opening somewliat of the shape of i roof enters a down-spout to be carricd to tbe drains 
a funnel througb wMch water whicli falis upoa a | below.® 

5. La.—^A. H. White Co. v. Burg‘lass, 

App., 184 So. 225, 227. 

“Sump'* as a mlnlng term see Mines 
and Minerals § 3 h. 

Tlie npper edge of a snmp or fun¬ 


nel Is made flush with the roof and 
the smaller end is inserted into the 
upper part of the down-spout; It Is 
proper practice to seal with solder 
the lower end of the sump to the 


upper end of the down-spout so that 
if the down-spout is clogged in any 
way the water will not back up and 
enter the building by means of this 
unsealed joint.—^A. H. White Co. v.. 
Burglass, supra. 
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SUNDAY 

This Title includes the first day of the week as a day of rest, and, more particularly, its observance 
by suspension of ordinary business and judicial and other proceedings; effect of violations of laws re- 
quiring observance of the day on validity of acts, transactions, and proceedings affected, and on the 
rights and remedies of persons engaged therein; and prosecution and punishment of such violations as 
public offenses. 


Matteis not in tiiis Tities treated elsewhere in this work, see Descrlptive-Word 

Analysis 


1. DEFINITION AND NATUEE, §§ 1,2 

II. REGULATION AND ENFORCEMENT OF SUNDAY OBSERVANCE, §§ 3-23 

A. Regulations, §§ 3-18 

B. Enforcement of Regulations, §§ 19-23 

ni. OIVIL EFFECT OF SUNDAY REGULATIONS ON PRIVATE ACTS AND TRANSACTIONS, §§ 
2440 

A. Rights and Obligations Arising from Private Transactions, §§ 24-38 

B. Injuries Received or Inflicted on Sunday, §§ 39,40 

IV, JUDICIAL AND OFFICIAL ACTS AND PROCEEDINGS, §§ 41-57 

Sub-Analysis 

I. DEFINITION AND NATURE—p 799 

§ 1. Definition, origin, and nature—p 799 
2. Duration of day—p 799 

rC. REGULATION AND ENFORCEMENT OF SUNDAY OBSERVANCE—p 800 

A. Regulations —p 800 

§ 3. Constitutional and statutory provisions—p 800 

4. Scope and extent of Sunday laws in general—^p 803 

5. -Work or labor—p 804 

6. -Business or occupation—^p 805 

7. - Keeping open shop—^p 806 

8. -Disturbance of public—p 809 

9. -Acts done in exercise of ordinary calling—p 810 

10. -Exceptions in general—^p 811 

11. -Necessity or charity—^p 812 
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§§ 1-2 


I. DEPmiTION AND NATUEB 


§ 1. Definition, Origiti, and Nature 

a. Definition, nature, and distinctions 

b. Origin 

a. Definition, Nature, and Distinctions 

Sunday, the first day of the week, Is legally a day 
of rest. “Sunday,” "Sabbath," "the Lord’8 Day," and 
"the first day of the week" are used Interchangeably. 

Sunday is a day of the week, the first day of the 
week;i a day of dual character a holy day;^ 
the day set apart for cessation from ali seoular 
employment by the Christian world.'* It is a day of 
rest^ and, legally considered, merely a day of rest.® 

The words “Sabbath” and “Sunday” are not 
strictly synonymous, the one signifying the Jewish 
Sabbath, which is the seventh day of the week, and 
the other, the first day of the week;*^ but the ex- 
pressions “the first day of the week,” the “Sabbath,” 
“the Lord’s day,” and “Sunday” are used inter¬ 
changeably and synonymously, both in legislation® 
and in common parlance.® The Sabbath is a day 
of rest and worship, generally recognized as such.^® 

The Jewish Sabbath, as observed by orthodox 
Jews, begins with the appearance of the stars, or 
at sundown Friday evening, and ends with the ap¬ 
pearance of the stars, or at sundown, Saturday 
evening.^l 


Civil a^td political instiiution. As a day set apart 
for rest and cessation from labor, Sunday has long 
been recognized as a civil^^ and politicaU® insti- 
tution. 

b. Origin 

The observance of Sunday Is among the first Instl- 
tutlons of the Christian religion, and is an established 
custom more ancient than our common law or form of 
government. 

Sunday is among the first and most sacred in- 
stitutions of the Christian religion the observ¬ 
ance of Sunday is one of our established customs,^® 
and is more ancient than our common law or our 
form of government.^® The fourth command- 
ment directs abstention from labor on the Sabbath, 
but the day there designated is the seventh day of 
the week, and the injunction has been deemed to 
apply to the Hebrews only.^^ There is nothing in 
the New Testament relating to Sunday or the Sab¬ 
bath but, by common consent, the Christians 
at an early date substituted the first day of the 
week for the seventh, and have since observed it 
as a day of rest and worship in commemoration of 
the Resurrection.i® 

§ 2. Duration of Day 

Except where a statute provides otherwlse, Sunday 
is generally regarded as the natural day of twenty-four 


1. La.—Schenck v. Schenck, 28 So. 
302. 303, 52 L.a.Ann. 2102. 

60 C.J. p 1026 note 1. 

2. Mo.—State v. Chicago, B. & Q. 
R. Co., 143 S.W. 786, 239 Mo. 196. 

3. Ga.—Weldon v. Colquitt, 62 Ga. 
449, 451, 35 Am.R. 128. 

60 C.J. p 1026 note 3. 

4. D.C.—^District of Columbia v. 
Robinson, 30 App.D.C, 283, 287, 12 
Ann.Cas. 1094. 

60 C.J. p 1026 note 4, 

5. Mo.—State v. Chicago, etc., R. 
Co., 143 S.W. 786, 239 Mo. 196. 

60 C.J. p 1026 note 5. 

Rest as purpose of statutes see Infra 
§ 3 b. 

6. Ohio.—^Bloom v. Richards, 2 Ohlo 
St. 387, 405. 

60 C.J. p 1026 note 6. 

7. N.C.—State v. Drake, 64 N.C. 689, 
591. 

60 C.J. p 1026 note 7. 


8. Ga.—Gunn v. State, 15 S.E. 468, 
89 Ga. 341. 

60 C.J. p 1026 note 8. 

9. Ark.—^Rosenhaum v. State, 199 S. 
W. 388, 131 Ark. 251, L.R.A.1918B 
1109. 

60 C.J. p 1026 note 9. 

10. La.—State v. Duncan, 43 So. 283, 
284, 118 La. 702, 10 L.R.A.,N.S., 
791, 11 Ann.Cas. 667. 

11. Ky.—Cohen v. Webb, 192 S.W. 
828, 829, 175 Ky. 1. 

Ohio.—^Rosen v. State, 3 Ohio N.P., 
N.S., 276. 

12. N.T.—^People t. Friedman, 96 N. 
E.2d 184, 302 N.Y. 75, appeal dis- 
missed Friedman v. People of State 
of N. T., 71 S.Ct. 623, 341 U.S. 907, 
95 L.Ed. 1346. 

60 C.J. p 11027 note 14. 

13. N.T.—^People v. Friedman, 96 N. 
B.2d 184, 302 N.T. 75, appeal dis- 
missed Friedman v. People of State 
of N. T., 71 S.Ct 623, 341 U.S. 907, 
95 L.Ed. 1345. 


14. Ark.—Rosenbaum v. State, 199 
S.W. 388, 131 Ark. 261, L.R.A.1918B 
1109. 

60 C.J. p 1026 note 10. 

Sabbath.school Service dlstingulshed 
from divine Service 
Pa.—Craig v. First Presbyterlan 
Church of Plttsburgh, 88 Pa. 42, 
48, 32 Am.R. 417, 6 Wkly.N.C. 421 
—^Appeal of Gass, 73 Pa. 39. 46, 13 
Am.R. 726. 

15. Ga.—^Rogers v. State, 4 S.E.2d 
918, 60 Ga.App. 722. 

16. Ga.—^Rogers v. State, supra. 

17. N.C.—Rodman v. Robinson, 47 S. 
B. 19, 134 N.C. 603, 101 Am.S.R. 877, 
65 L.R.A. 682. 

60 C.J. p 1027 note 11. 

18. N.T.—^People v. Poole, 89 N.T.S. 
773, 44 Misc. 118, 15 N.T.Ann.Cas. 
160, 18 N.Y.Cr. 407. 

60 C.J. p 1027 note 12. 

19. N.D.—State v. Barnes, 132 N.W. 
216, 22 N.D. 18, 37 L.R.A.,N.S., 
114, Ann.Cas.l913E 930. 

60 C.J. p 1027 note 13. 
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fiours betwen midnight. at the end of Saturday and mid- 
nlght at the beginning of Monday. 

In so far as the duration of Sunday is particu- 
larly limited or established by statute, it includes 
only the time falling within the limits thns de- 
clared;20 but, in the absence of any such statute 
expressly or by necessary construction establishing 
a different rule, Sunday is the natural day^i of twen- 
ty-four hours22 existing between midnight at the 
end of Saturday and midnight at the beginning 
of Monday, 23 at least with respect to the extent 
of the day in connection with statutes prohibiting 
certain acts on Sunday which are lawful at other 
times.24 There is some authority, however, rec- 
ognizing a distinction between the duration of Sun¬ 
day considered in that connection and its duration 
as dies non juridicus, on which judicial functions 
are not to be performed,25 and holding that, for 


the latter purpose, Sunday is confined to that part 
of the natural day falling between sunrise and sun- 
set;26 but elsewhere this distinction is disregarded, 
at least where the judicial act involved is one fall¬ 
ing within the prohibition of a statute with respect 
to Sunday.^*^ 

Duration of Sahhath, A statutory exception in 
favor of those keeping the seventh day as Sabbath, 
has been held not necessarily to refer to the natural 
day of Saturday, but to the day recognized and fixed 
for religious observance, such as the time from 
starlight on Friday evening until starlight on Sat¬ 
urday evening.28 

Evening of Lord^s day, A reference in a statute 
to the evening of the Lord^s day refers to Sunday 
evening, and not Saturday evening.29 


II. REaUIiATION AND ENFOROEMENT OF SUNDAT OBSERVANCE 


A. REGULATIONS 


§ 3. Constitutional and Statutory Provisions 

a. In general; history 
i). Object and purpose 

c. Constitutionality and validity 

d. Authority of municipality generally 

a. In General; History 

Constitutional and statutory regulation of Sunday 
observance is widespread and of ancient origin. 


The observance of Sunday is recognized by con- 
stitutions and legislative enactments, both state and 
federal;20 and Sunday prohibitory laws are said 
to have been enacted in all the states.^i Such 
laws are said to have a religious^^ or divine23 origin. 

Sunday legislation is more than fifteen centuries 
old;34 it originated in Rome in A. D. 321, when 
Constantine the Great passed an edict command- 
ing all judges and inhabitants of cities to rest on 


20. N.T.—^Harrison v. Wallis, 90 N. 
Y.S. 44, 44 Mlsc. 492. 

-60 C.J. p 1027 note 16. 

21. Pla«—Gillooley v. Vaughn, 1110 
So. 653, 92 Fla. 943. 

60 C.J. p 1027 note 17. 

22. Tex.—Muckenfuss v. State, 116 
S.W. 61. 52, 55 Tex.Cr. 229, 20 L, 
R.A.,TSr.S., 783, 131 Am.S.R. 813, 
16 Ann.Cas. 768. 

«0 C.J. p 1027 note 18. 

23. Md.—Spann v. Gaither, 136 A. 
41, 152 Md. II. 50 A.L.R. 620. 

60 C.J. p 1027 note 19. 

24. Fla.—Gillooley v. Vaughn, 110 
So. 653, 92 Fla. 948. 

SjC.—H lller v. Bnglish, 35 S.C.L. 486. 

25. Fla.—^Harrison v. Bay Shore De- 
velopment Co., illi So. 128, 92 Fla. 
876. 

60 C.J. p 1028 note 21. 


26. Fla.—Barnes v. State, 67 So. 131, 
68 Fla. 291. 

60 C.J. p 1028 note 22. 

Sunday as dies non juridicus general¬ 
ly see infra § 41. 

27. N.T.—People v. Mantei, 236 IST. 
Y.S. 122, 134 Misc. 629. 

60 C.J. p 1028 note 23. 

28. Ky.—Cohen v. Webb, 192 S.W. 
828, 175 Ky. 1. 

60 C.J. p 1028 note 24. 

Persons observing another day gen¬ 
erally see infra § 12. 

29. Mass.—Commonwealth v, New- 
ton, 8 Pick. 234. 

60 C.J. p 1028 note 25. 

30. Ga.—Rogers v. State, 4 S.E.2d 
918, 60 Ga.App. 722. 

31. Ky.—Strand Amusement Co. v. 
Commonwealth, 43 S.W.2d 321, 241 
Ky. 48. 

32. Ky.—City of Harlan v. Scott, 162 

S.W.2d 8, 290 Ky. 686—Strand 


Amusement Co. v. Commonwealth, 
43 S.W.2d 321, 241 Ky. 48. 

N.Y.—People v. Friedman, 96 N.E.2d 
184, 302 N.Y. 75, appeal dismissed 
Friedman v. People of State of N. 
Y., 71 S.Ct. 623, 341 U.S. 907, 96 
L.Ed. 1346. 

Civil and not religious regulation see 
infra subdivision b of this section. 

Religious observance of the Sabbath 
Utah.—Broadbent v. Gibson, 140 P. 
2d 939, 106 Utah 63. 

33. Miss.—Paramount-Richards The- 
atres v. City of Hattiesburg, 49 So. 
2d 674, 210 Miss. 271. 

34. Mo.—Springfield v. Smith, 19 S. 
W.2d 1, 322 Mo. 11129. 

60 C.J. p 1028 note 31. 

3>aws for the preservatlon of the 
Sabbath are older than the common 
law or the civil law and have been 
on the books for more than three 
thousand years.—^Harrison v. McLeod, 
194 So. 247, 141 Fla. 804. 
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the venerable day of the sun.85 Sunday statutes 
were passed at an early date in England.^^ and 29 
Charles II c 7 has been made the basis of similar 
legislation in many of the states.37 A few statutes 
regulating the observance of Sunday were enacted 
in the United States during the colonial period.38 

A statute providing a punishment for anyone who 
does any manner of labor, business, or work, ex- 
cept Works of necessity or charity, on Sunday, 
at most makes illegal, if done on Sunday, what oth- 
erwise might be legal.8^ 

h. Object and Furpose 

The object of Sunday laws Is, In general, to enforce 
a cessation fronn labor on one day In seven, and not to 
Impose the observance of Sunday as a rellglous duty. 

The object and policy of laws designating Sun¬ 
day as a day of rest and prohibiting the doing of 


specified acts on that day are, in general, to enforce 
a cessation from labor on one day in seven^® and 
to protect citizens in the enjoyment of repose and 
quiet on the day thus assigned,^! and therefore to 
promote the health, peace, good order,^2 and mor- 
ality^S of society. 

Such regulation is essentially civil and not re- 
ligious,^^ and the statutes are not to be regarded, 
in the present day, as religious ordinances.^® So, 
ordinarily, it is not the purpose of such laws to im¬ 
pose the observance of Sunday as a purely religious 
duty,although instances exist where, taking the 
whole of the particular statute into consideration, 
it has been held to have as a primary object the 
prevention of the desecration of the Lord's day 
and not the enforcement of a day of rest.47 

In some instances, where statutes specifically sin- 
gle out particular acts or businesses for regula- 


35. Mo.—state v. Malone, 192 S.W. 

2d 68, 238 Mo.App. 939. 

Pa.—Commonwealth v. Pedano, 33 
Pa.Dist. & Co. 551, 20 Erie Co. 290, 

1 Monroe L.R. 77, 30 Mun.L.R. 102. 
60 C.J. p 1028 note 32. 

38. Del.—Walsh v. State, 136 A. 160, 
33 Del. 353, affirmed 139 A. 257, 83 
Del. 514, 56 A.L.R. 8110. 

60 C.J. p 1029 note 33. 

29 Chas. n c 7 p 412 

Mo.—State v. Malone, 192 S.W.2d 
68, 238 Mo.App. 939. 

37. Ark.—^Rosenbaum v. State, 199 S. 
W. 388, 131 Ark. 251, L.R.A.1918B 
1109. 

60 C.J. p 1029 note 34. 

38. N.C.—^Rodman v. Robinson, 47 
S.B. 19, 134 N.C. 503, 101 Am.S.R 
877, 65 L.R.A. 682. 

60 C.J. p 1029 note 35. 

The first such legislation in this 
country was, perhaps, in the Virginia 
Colony in 1617.—State v. Malone, 192 
S.W.2d 68, 238 Mo.App. 939—60 C.J. 
p 1029 note 35 [a]. 

Eistory of legislation revlewed 

(1) In Pennsylvania.—Common¬ 
wealth V. Pedano, 33 Pa.Dist. & Co. 
551, 20 Erie Co. 290, 1 Monroe L.R. 
77, 30 Mun.L.R. 102. 

(2) In South Carolina.—^Bishop v. 
Hanna, 63 S.E.2d 308, 218 S.C. 474. 

39. Mass.—Barsky v. Hansen, 40 
]Sr.B.2d 12, 311 Mass. tt4. 

40 . Ga.—^Rogers v. State, 4 S.E.2d 
918, 60 Ga.App. 722. 

Miss.—^Paramount-Richards Theatres 
V. City of Hattiesburg, 49 'So.2d 574, 
210 Miss. 271. 


Mo.—Corpus Juris quoted In State 
V. Malone. 192 S.W.2d 68, 71, 238 
Mo.App. 939. 

Neb.—^Arrigo v. City of Lincoln, 48 
]Sr.W.2d 643, 154 Neb. 537. 

Utah.—^Broadbent v. Gibson, 140 P. 

2d 939, 105 Utah 63. 

Va.—Corpus juris cited In Prancisco 
V. Commonwealth, 23 S.B.2d 234, 
237, 180 Va. 371. 

60 C.J. p 1029 note 36. 

Power of legislature see infra sub- 
division c of this section. 

41. lowa.—State v. Mead, 300 N.W. 
623, 230 lowa 1217. 

Mo.—<?orpus Juris quoted In State 
V. Malone, 192 S.W.2d 68, 71, 238 
Mo.App. 939. 

Tenn.—Baird v. State, 167 S.W.2d 332, 
179 Tenn. 444. 

Utah.—^Broadbent v. Gibson, 140 P.2d 
939, 105 Utah 63. 

60C.J. p 1029 note 37. 

42. Colo.—^Allen v. City of Colorado 
Sprlngs, 75 P.2d 141, 101 Colo. 498. 

Ga.—Rogers v. State, 4 S.B.2d 918, 
60 Ga.App. 722. 

Miss.—^Paramount-Richards Theatres 
V. City of Hattiesburg, 49 So.2d 574, 
210 Miss. 271. 

Mo.—Corpus Juris quoted in State v. 
Malone, 192 S.W.2d 68, 71, 238 Mo. 
App. 939. 

Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 164 Neb. 637, 

N.T.—^People v. Priedman, 96 N.B.2d 
184, 302 N.T. 76, appeal dismlssed 
Priedman v. People of State of N. 
T., 71 S.Ct. 623, 341 U.S. 907, 95 
L.Ed. 1345. 

Okl.—^Ex parte Pappe, 201 P.2d 260, 
88 Okl.Cr. 166. 

60 C.J. p 1029 note 38. 

“Their purpose is to protect socie¬ 
ty from Itself."—Strand Amusement 


Co. V. Commonwealth, 43 S.W.2d 321, 
322, 241 Ky. 48. 

43. Tenn.—Baird v. State, 167 S.W. 
2d 332, 179 Tenn. 444. 

44. U.S.—Brunswick-Balke-Collander 
Co. V. Evans, DjC.Or., 238 P. 991, 
appeal dismissed 39 S.Ct. 5, 248 
U.S. 687, 63 L.Ed. 434. 

Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, il54 Neb. 637. 

60 C.J. p 1032 note 60. 

Effect of constltutional guarantles of 
religious freedom see Constltution¬ 
al Law § 206 b. 

45. Ky.—Strand Amusement Co. v. 
Commonwealth, 43 S.W.2d 321, 241 
Ky. 48. 

Utah.—Broadbent v. Gibson, 140 P. 

2d 939, 105 Utah 63. 

Va.—Corpus Juris cited in Francls- 
co V. Commonwealth, 23 S.E.2d 234, 
237, 180 Va. 371. 

"The fact that the same day is al¬ 
so observed as a day of rest and de- 
votion by the members of many re¬ 
ligious organizatlons does not make 
such statute a religious regulation or 
duty."—State v. Malone, 192 S.W.2d 
68, 70, 238 Mo.App. 939. 

46. Ark.—^McKeown v. State, 124 S. 
W.2d 19, 197 Ark. 464. 

Ga.—^Rogers v. State, 4 S.B.2d 918, 
60 Ga.App. 722. 

Mo.—Corpus Juris quoted in State v. 
Malone, 192 S.W.2d 68, 71, 238 Mo. 
App. 939. 

60 C.J. p 11030 note 39—43 |C.J. P 436 
note 89 [a]. 

Power of legislature see infra sub- 
division c of this section. 

47. D.C.—District of Columbia v. 
Robinson, 30 App.D.C. 283, 12 Ann 
Cas. 1094. 

60 C.J. p 1030 note 40. 
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tion, it has been held that their purpose is to de- 
fine more certainly the applicatiori which the gen¬ 
er al Sunday laws are intended to have,^^ and again 
that the purpose is to provide an appropriate pen- 
alty for the particular offense.^9 

Freedom of religious thought and worship is not 
a license to do on Sunday any act otherwise for- 
bidden by law, nor may anyone circumvent the pro- 
visions of a Sunday statute under the guise of re¬ 
ligious belief.^0 

c. Oonstitutionality and Validity 

Sunday regulations have generally been upheld as 
legitimate exercises of the police power. 

The right of the state to pass a Sunday law is 
not open to question.^*! The enactment of Sun¬ 
day regulations is an exercise of the police power, 52 
and such regulations are constitutional in the same 


manner and to the same extent as other legislation 
legitimately resting on that power but, while the 
state has the power to impose on the public the 
civil duty of observing one day out of seven to 
rest,5^ it is beyond its power to impose the observ- 
ance of Sunday as a religious duty.55 

The fact that a Sunday law may not be appropri¬ 
ate to the conditions now existing, although it was 
appropriate to the conditions at the time of its pas- 
sage, does not affect its validity.5* 

d. Authority of Municipality Generally 

Wlthln the Mmits ot state statutes, Sunday observ- 
ance may be the subject of reasonable police regula- 
tions by municlpalities. 

The securing of the proper observance of Sunday 
may be the subject of reasonable police regulation 
by municipal corporations,57 either under the gen- 
eral police power^S or under an express or im- 


48. U.S.—Petit V. Minnesota. Minn., 
20 S.Ct. 666, 177 U.S. 164, 44 L.Bd. 
716. 

60 C.J. p 1030 note 41. 

49. Mo.—State v. Ambs, 20 Mo. 214. 

50. lowa.—State v. Mead, 300 N.W. 
623, 230 lowa 1217. 

51. La.—State v. Trahan, 36 So.2d 
652, 214 La. 100. 

52. Ga.—^Hicks v. City of Dublin, 0L91 
S.£j. 659, 56 Ga.App. 63. 

Ky.—^Strand Amusement Co. v. Com- 
monwealth, 43 S.W.2d 321, 241 Ky. 
48. 

Neb.—Arrigo v. City of Lincoln, 48 N. 

W.2d 643, 164 Neb. 537. 

Okl.—^Ex parte Pappe, 201 P.2d 260, 
88 Okl.Or. 166. 

Utah.—Gronlund v. Salt LaJce City, 
194 P.2d 464, 113 Utah 284. 

Va.—Corpus Juris dted in Prancisco 
V. Commonwealth, 23 S.E.2d 234, 
237, 180 Va. 371. 

60C.J. pl030 note46. 

“Sunday prohibitory laws . . . 

are held constitutional not on reli¬ 
gious grounds, but only upon the the- 
ory that the establlshment of a com- 
pulsory day of rest Is a legitimate 
exercise of the police power, and the 
inhibltion is against laborlng, or 
causing employees to engage in labor, 
on Sunday, not against the business 
Itself."—City of Harlan v. Scott, 
162 S.W.2d 8, 9. 290 Ky. 686. 

53. Ga.—^Hicks v. City of Dublin, 
191 S.B. 669, 66 Ga.App. 63. 

Idaho.—State v. Cranston, 85 P.2d 
682, 69 Idaho 561. 

Ky.—Strand Amusement Co. v. Com¬ 
monwealth, 43 S.W.2d 321, 241 Ky. 
48. 


Mo,—State v. Malone, 192 S.W.2d 68, 
238 Mo.App. 939. 

N.T.—People v. Friedman, 96 N.E.2d 
184, 302 N.T. 75, appeal dismissed 
Friedman v. People of State of N. 
Y., 71 S.Ct. 623, 341 U.S. 907, 96 
L.Ed. 1346—NeuendorfC v. Duryea, 
6 Daly 276, 62 How.Pr. 267, af- 
flrmed 69 N.T. 657, 26 Am.E. 235. 
N.C.—State v. Trantham, 55 S.E.2d 
198, 230 N.C. 641. 

Pa.—Commonwealth v. Engel, 76 Pa. 
Dist. & Co. 521, affirmed Common¬ 
wealth V. Albano, 82 A.2d 682, 169 
Pa.Super. 462. 

Utah.—Broadbent v. Gibson, 140 P.2d 
939, 105 Utah 53. 

V8L—Corpus Juris oited in Francis- 
co V. Commonwealth, 23 S.E.2d 234, 
237, 180 Va. 371. 

Wash.—State v. Grabinski, 206 P.2d 
1022, 33 Wash.2d 603. 

60 C.J. p 1031 no-te 46. 

“It is universally held that the 
police power authorizes different 
regulations and restrictione as to the 
conduct of business on the Sabbath 
from that permissible on other 
days.“—^Nickols v. North Kansas 
City, 214 S.W.2d 710, 712, 358 Mo. 402. 

ILaws and ordinances requlring ob¬ 
servance of the Sabbath have uni- 
formly been upheld by the supreme 
court of Tennessee,—^Baird v. State, 
167 S.W.2d 332, 179 Tenn. 444. 

Statutes prohihiting work and labor 
and the foUowing of trades and oc- 
cupations on Sunday, particularly 
the operatlon of picture shows, are 
constitutional.—City of Harlan v. 
Scott, 162 S.W.2d 8, 290 Ky. 686. 

54. Okl.—^Ex parte Hodges, 83 P.2d 
201, 65 Okl.Cr. 69—Ex parte Fergu- 
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son, 70 P.2d 1094, 62 Okl.Cr. 145— 
State v. Chesney, 233 P. 236, 29 
Okl.Cr. 261. 

“There is practically no authority 
in opposition to the power of the 
legislature to provide for a cessation 
from labor. The time therefore is 
vested in the legislative discretion.” 
—Paramount-Richards Theatres v. 
City of Hattiesburg, 49 So.2d 574, 678, 
210 Miss. 271. 

55. Okl.—Ex parte Hodges, 83 P.2d 

201, 66 Okl.Cr. 69—Ex parte Per- 
guson, 70 P.2d 1094, 62 Okl.Cr. 

145—State v. Chesney, 233 P. 236, 
29 Okl.Cr. 251. 

56. Ark.—McKeown v. State, 124 
S.W.2d 19, 197 Ark. 454. 

Pa.—Commonwealth v. McQuaid, 46 
Pa.Dist. &Co. 700, 53 Dauph.Co. 

105—Commonwealth v. Pedano, 33 
Pa.Dist.&Co. 651, 20 Erie Co. 290, 
1 Monroe L.E. 77, 30 Mun.L.R. 102. 

57. Neb.—^Arrigo v. City of Lincoln, 
48 N.W.2d 643, 154 Neb. 637. 

43 C.J. p 436 notes 88, 1. 

Freservation of health; iznprovement 
of anorals, etc. 

Prohibition by ordinance of com- 
mercial pursuits on Sunday is vaJid 
where prohibition bears a reasonable 
relatlonship to preservation of health 
or tends to Improve morals, peace, 
and good order of community as long 
as it also vioiates no constitutional 
provision and does not conflict with 
general state law.—Gronlund v. Salt 
Lake City, 194 P.2d 464, 113 Utah 
284. 

58. 111.—City of Clinton v. Wilson, 
101 N.E. 192, 257 111. 680. 
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plied grant of power for the purpose.^® The gen- 
eral statutes of the state on this subject fix the 
limit and measure of municipal police power in 
this respect,60 unless the charter expressly con¬ 
fers more.®^ The grant of power to a city, by 
statute, to prohibit and suppress desecration of the 
Sabbath day is proper, since the proper body to 
define such desecration is the local authority in 
touch with the public sentiment of its community.®2 

The municipality need not cover the entire field 
of the statute and an ordinance forbidding only 
a portion of the acts denounced by statute may be 
valid.®^ 

§ 4. Scope and Extent of Sunday Laws in 
General 

In general, the lllegality or prohibition of acts on 
Sunday arises only from statutes. 

Although it has been said that the common 
law recognized the sanctity of the Lord’s day,®5 at 
common law the observance of Sunday is a duty 
of imperfect obligation;®® all prohibitions of or- 


dinary business on the day come from statute,®*^ 
and, aside from judicial transactions, all acts not 
otherwise unlawful and not prohibited by statute 
may be lawfully done.®^ The illegality of a given 
act must be determined by a statute forbidding it,®^ 
and the courts will not extend the requirements of 
Sunday observance on considerations of public pol- 
icy to prohibit acts which are not forbidden by stat¬ 
ute J® 

Where the statute inflicts a penalty for the doing 
of certain acts on Sunday, although the acts them- 
selves are not expressly prohibited, it is unlawful 
to do such acts.*^! 

However, without reference to Sunday legisla- 
tion, acts done on that day to the annoyance or dis- 
turbance of others may constitute nuisances or dis- 
orderly conduct, even though they might not do 
so on week days, since the character of the day is 
such that the public peace and order are then more 
readily subject to being disturbed.72 

Acts outside prohibited hours. Acts done on Sun¬ 
day are not unlawful when done at a time on that 


Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 154 Neb. 537. 

N.C,—State v. Davis, 89 S.E. 40, 171 
N.C. 809, Ann.Cas.l918B 1168. 

43 C.J. p 436 note 89. 

General prohibition; necessity or 
chaxity 

(1) A City, in exercise of its police 
power, may by general ordinance pro¬ 
hibit the carrying on within its lim- 
its of all businesses or occupations 
on Sunday except those of necessity 
or charity, on ground that thereby 
the peace, good order, good govern- 
ment, and welfare of its inhabitants 
will be promoted. 

Colo.—Allen v. City of Colorado 
Springs, 75 P.2d 141, 101 Colo, 498. 
Okl.—Ex parte Johnson, 141 P.2d 
599, 77 Okl.Cr. 360. 

(2) Necessity or charity generally 
see infra § 11. 

59. Neb.—State v. Somberg, 204 N. 

W. 788, 113 Neb. 761. 

X.C.—State V. Davis, 89 S.E. 40, 171 
N.C. 809, Ann.Cas.l918E 1168. 

Okl.—^Ex parte Johnson, 201 P. 533, 
20 Okl.Cr. 66. 

43 C.J. p 436 note 90. 

Partionlar monioipalities 

(1) The City council of Denver has 
power, under the constitution and the 
general welfare clauses of its char¬ 
ter, to legislate with respect to Sun¬ 
day observance within the city.— 
Rosenbaum v. City and County of 
Denver, 81 P.2d 760, 102 Colo. 530. 


(2) Comprehensive grant of police 
power to Baltimore was held suffi¬ 
cient to cover regulations with re¬ 
spect to Sunday observance; and a 
statute exempting Baltimore from 
operation of state law regulating 
Sunday observance was not objection- 
able as conveying authority which 
City was without power to exercise, 
and was held to authorize taking of 
special vote on regulatory ordinance 
simultaneously with primary elec- 
tion.—Ness v. Ennis, 160 A. 8, 162 
Md. 529. 

60. 111.—McPherson v. Chebanse, 28 
N.E. 454, 114 111. 46, 56 Am.R. 857. 

Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 154 Neb. 537. 

XJtah.—Gronlund v. Salt Lake City, 
194 P.2d '464, 113 Utah 284. 
Ordinance inconsistent with statutes 
as omitting exceptions see infra § 
10 . 

61. Mo.—St. Louis V. Cafferata, 24 
Mo. 94. 

62. La.—City of Shreveport v. Hax- 
ris, 152 So. 330, 178 La. 685. 

63. Pia—Gillooley v. Vaughn, 110 
So. 663, 92 Pia 943—Theisen v. 
McDavid, 16 So. 321, 34 Pia 440, 
26 L.R.A. 234. 

64. Pia—Theisen v. McDavid, su¬ 
pra 

111.—McPherson v. Chebanse, 28 N.E. 
464, 114 111. 46, 66 Am.R. 857. 
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65- Tenn.—Graham v. 'State, 183 S. 
W. 983, 134 Tenn. 285. 

66. N.Y.—Merritt v. Earle, 29 N.T. 
116, 86 Am.D. 292. 

60 C.J. p 1041 note 27, 

67. Mo.—State v. Chicago, etc., R. 
Co., 143 S.W. 785, 239 Mo. 196. 

60 C.J. p 1041 note 28. 

68- U.S.—Shubert Theatrical Co. v. 

Rath, C.C,A.N.Y., 271 P. 827. 

60 C.J. p 1041 note 29. 

69. Okl.—State v. Smith, 198 P. 879, 
19 Okl.Cr. 184, followed in Treese 
V. State, 198 P. 889, 19 Okl.Cr. 211, 
State V. House, 198 P. 888, 19 Okl. 
Cr. 204, Ramsey v. State, 198 P. 
886, 887, 888, 19 Okl.Cr. 206, 207, 
209, and Binkley v. State, 198 P. 
884, 886, 19 Okl.Cr. 199, 201. 

60 C.J. p 1042 note 30. 

70. Neb.—^Wirth v. Calhoun, 89 N.W. 
785, 64 Neb. 316. 

71. U.S.—^Powhatan Steamboat Co. 
V. Appomattox R. Co., Va, 24 How. 
247, 16 L.Ed. 682. 

60 C.J. p 1042 note 32. 

72. Pa—Commonwealth v. Sherman, 
14 PaDist. &Co. 4. 

60 C.J. p 1042 note 33. 

Disturbance of public peace as ele- 
ment of Sabbath-breaking general¬ 
ly see infra § 8. 

Operation of moving picture theater 
on Sunday as nuisance see Nu - 
sances § 30. 
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day different from that involved in statutes pro- 
hibiting conduct o£ such character, but they are un- 
lawful only when done during a certain part of 
the day.*^^ 

§ 5. -Work or Labor 

The nature and extent of statutory prohibitlons or 
restrictions of Sunday work or labor depend on the lan- 
guage of the particular statutes as variously construed 
by the courts. 

The common law does not prohibit labor on Sun¬ 
day but a statute by -w-hich the performance 
of work and labor on that day is forbidden, except 
work of necessity or charity, has been held con¬ 
stituti onal,*^® as has a statute prohibiting the car- 
rying on of certain work on the first day of the 
week;76 and it has been broadly stated, of a par¬ 
ticular Sunday law, that it prohibits work on that 
day.'^'^ Municipal corporations may, within rea- 
sonable limits, prohibit work or labor on Sunday.*^^ 

Where the prohibition is not universal, as where 
there are permitted exceptions incorporated in the 
statute, ali labor is not ipso facto illegal ;79 and such 
labor as is a necessary incident to the accomplish- 
ment of a lawful purpose is itself lawful.^o The 
term “labor,” as used in such statutes, is not coex- 
tensive with “business it extends, subject to 
the limitations and exceptions therein expressed, to 
work generally, as distinguished from the pursuit of 
business,8'2 and, conversely, does not include acts in 
the transaction of business which are not labor.83 


In applying the statutory language to particular 
activities, it has been held that by labor as therein 
used is meant physical exertion of a toilsome nature 
indulged in by mankind to acquire a sustenance;84 
but, according to other authority, a statutory pro¬ 
hibition on “laboring” inhibits every kind of labor, 
mental or physical, in any trade, calling, or busi- 
ness.ss The conduct of an employer who keeps 
his employees at work on Sunday and personally 
conducts, oversees, and carries on his business, 
although he does not himself perform any manual 
tasks, has been held to be labor.86 Physical exer¬ 
tion alone does not constitute labor within the mean- 
ing of the statute.^*^ 

A prohibition of secular business or labor on 
Sunday is not to be restricted to the protectioii 
of servants and the prohibition of servile labor 
and “labor,” within the prohibitions of the Sunday 
laws, is not confined to menial work.s^^ Where the 
statute forbidding labor also prohibits other partic¬ 
ular matters, such as the conducting of certain 
businesses, the prohibition of labor is not con¬ 
fined to labor in connection with the other mat¬ 
ters prohibited, but includes labor in connection 
with any matter whatsoever as to which no excep- 
tion is applicable but where an ordinance pro¬ 
hibits the carrying on of named occupations “or 
other trade requiring the exercise of manual la¬ 
bor,” the quoted phrase can only refer back to the 
things specifically enumerated, and must be un- 


73. Ga.—^Hiclcs v. City of Dublln, 
191 S.R 659, 66 Ga.App. 63. 

Miss.—Paxamount-Richards Theatres 
V. City of Hattiesburgr, 49 So.2d 
574, 210 Mlss. 271. 

60 C.J. p 1042 note 34. 

Motlon picture exhibitione duringr 
specifled hours see infra § 18 b. 

74. 111.—^Pedersen v. Logran Square 
State & Savings Bank, 36 N.E.2d 
732, 377 111. 408. 

60 C.J. p 1042 note 36. 

75. U.S.—^Broad-Grace Arcade Cor¬ 
poration V. Brlgrht, D.C.Va., 48 P,2d 
348, affirmed 62 S.Ct 137, 284 U.S. 
588, 76 L.Ed. 607. 

76- Wash.—State v. Grabinskl, 206 
P.2d 1022, 33 Wash.2d 603. 

77. Pa.—^Marcus Bros. v. Director 
General of Bailroads, 79 Pa. Super. 
197. 

. 78. W.Va.—State v. Wertz, 114 S.B. 
242, 91 W.Va. 622, 29 A.L.R. 391. 

Authority In. ohaorter 
Such ordinance is authorized by 

charter empowerlngr the City council 


to pass ordinances to protect the 
health, property, lives, decency, mo- 
rality, cleanliness, and good order of 
the City and its inhabitants.—State 
V. Wertz, supra. 

78. Tex.—Texas Employers' Ins. 
Assoc. V. Henson, Civ.App., 31 S. 
W.2d 669. 

60 C.J. p 1042 note 38. 

80. Va.—Lakeside Inn Corp. v. 
Commonwealth, 114 S.E. 769, 134 
Va. 696. 

60 C.J. p 1042 note 39. 

81. 111.—^Richmond v. Moore, 107 
111. 429, 47 Am.R. 445. 

60 C.J. p 1042 note 40. 

82. Ga—^McCain v. State, 58 S.E. 
550, 2 GaApp. 389. 

83. 111.—Richmond v. Moore, 107 
111. 429, 47 Am.R. 445. 

Ferf onnanoe of duty hy offlcer 
In a criminal statute prohibiting 
"labor on Sunday,’* the term does not 
apply to an ofllcer engaged in the 
performance of his offlcial duties.— 
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Stephens v. Porter, 69 S.W. 423, 29 
Tex.Civ,App. 556. 

84. N.M.—Terrltory v. Davenport, 
124 P. 795, 17 N.M. 214, 41 L.R.A., 
N.S., 407, followed In Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

60 C.J. p 1042 note 43. 

85. Va—Crook v. Commonwealth, 
136 S.B. 565, 147 Va 693, 60 A.L.R. 
1043. 

86. N.T.—^People v. Adi er, 160 N.T. 
S. 639, 174 App.Div. 301. 

87. N.M.—Territory v. Davenport, 
124 P. 795, 17 N.M. 214, 41 L.R.A., 
N.S., 407, followed in Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

88. Conn.—State v. Ryan, 69 A. 
636, 80 Conn. 582. 

89. Minn.—State v. Dean, 184 N.W. 
275, 149 Minn. 410. 

60 C.J. p 1043 note 50. 

90. N.Y.—^People ex rei. Briggs v. 
Owen, 165 N.Y.S. 1003, 92 Misc. 254, 
34 N.Y.Cr. 80. 
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derstood to refer to things of the same class, or, at 
least, of the same general character.^i 

The element of compemation is immaterial in 
determining whether a particular activity is or is 
not within a prohibition of labor ;92 it may be la¬ 
bor even though it is uncompensated, and con- 
versely, although compensated, it may not be la¬ 
bor, depending altogether on the nature and char¬ 
acter of the acts done.®^ 

Common lahor, as used in such statutes, has been 
held to be incapable of exact definition.^^ Accord- 
ing to some authorities, it signifies any labor that is 
manual, as distinguished from intellectual but 
there is other authority expressly rejecting this dis- 
tinction,96 or holding that the term comprises the 
transacting of the ordinary business affairs of 
life.®*^ Skilled labor has been held not comprised 
within the term.®® The term includes only such acts. 
as may ordinarily be performed on other days in 
the pursuit of a lawful employment.®® 

‘'Servile labor*' has been held not to mean the 
same as “labor,” “common labor,” “secular labor,” 
or “work,”i but to have a special meaning of menial 
labor or, as is sometimes said, such work with the 
hands as was formerly done by slave labor;® but 
under other authority, “servile labor” means “secu¬ 
lar labor,” at least in connection with exceptions 


in favor of persons observing another day.® 

CompelUng labor of others, A statute forbidding 
persons to compel others to labor on Sunday has 
been held violated when such others actually do 
labor on Siinday in consequence of an option given 
them to rest either Saturday or Sunday, and labor 
on the other day.^ 

§ 6. -Business or Occupation 

Laws prohibiting the carrying on of one's business, 
or the transaction of business, on Sunday, have been 
construed with respect to such matters as the contem- 
plation of proflt and the operation of a business through 
agents or employees. 

At common law ali business other than judicial 
proceedings can lawfully be transacted on Sunday.® 
However, the carrying on of one*s business or 
occupation, or the transaction of business on Sun¬ 
day, is specifically prohibited in many jurisdictions 
by statute,® and municipal corporations may regulate 
the conduct of business on Sunday. 

Under statutes prohibiting the carrying on of 
one^s business or occupation, or the transaction of 
business, on Sunday, “worldly employment or busi¬ 
ness” has been held to comprehend only such acts 
as are in engaged in with a view to compensation 
or proflt;® but, according to other authority, a 


91. N.J.—^Kislingbury v. Treasurer 
of City of Plainfleld, 160 A. 664, 
10 N.J.Misc. 798. 

92. N.M.—Terrltory v. Davenport, 
124 P. 796, 17 N.M. 214, 14 L.R.A., 
N.S., 407, followed in Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

Va.—Crook v. Commonwealth, 136 S. 

E. 666, 147 Va. 693, 50 A.L..R. 1043. 
60 C.J. p 1043 note 47. 

93. N.M.—Territory v. Davenport, 
124 P. 796, 17 N.M. 214, 41 L.R.A., 
N.S., 407, followed in Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

Va.—Crook v. Commonwealth, 136 S. 
B. 665, 147 Va. 693, 60 A.L.R. 1043. 

94. Ind.—^Bryan v. Watson, 26 N.E. 
666, 127 Ind. 42, 11 L.R.A. 63. 

95. Ohio.—^Bloom v. Richards, 2 
Oliio St. 387, overruling Sellers v. 
Dugan, 18 Ohio 489—Klmmerline 
V. State, 6 Ohio N.P.,N.S., 417. 

96. Ind.—^Bryan v. Watson, 26 N.E. 
666, 127 Ind. 42, 11 L.R.A. 63. 

97. Ind.—^Reynolds v. Stevenson, 4 
Ind. 619—Stellhorn v. Board of 
Com’rs of Allen County, 110 N.E. 
89, 60 Ind.App. 14. 


98. Neb.—State v. Somberg, 204 N. 
W. 788, 113 Neb. 761. 

60 C.J. p 1043 note 56. 

99. Ind.—State v. Conger, 14 Ind. 
396. 

1. Okl.—State v. Stout, 276 P. 795, 
43 Okl.Cr. 19—State v. Smith, 198 
P, 879, 19 Okl.Cr. 184, followed in 
Treese v. State, 198 P. 889, 19 Okl. 
Cr. 211, State v. House, 198 P. 888, 
19 Okl.Cr. 204, Ramsey v. State, 198 
P. 886, 887, 888, 19 Okl.Cr. 206, 207, 
209, and Binkley v. State, 198 P. 
884, 886, 19 Okl.Cr. 199, 201. 

a. Okl.—State v. Stout, 276 P. 795, 
43 Okl.Cr. 19—State v. Smith, 198 
P. 879, 19 Okl.Cr. 184, followed in 
Treese v. State, 198 P. 889, 19 Okl. 
Cr. 211, State v. House, 198 P. 888, 
19 Okl.Cr. 204, Ramsey v. State, 
198 P. 886, 887, 888, 19 Okl.Cr. 206, 
207, 209, and Binkley v. State, 198 
P. 884, 885, 19 Okl.Cr. 199, 201. 

3. Okl.—State v. Chesney, 233 P. 

236, 29 Okl.Cr. 251—Krleger v. 

State, 160 P. 36, 12 Okl.Cr. 666. 

Persons observing another day gen- 
erally see infra § 12. 

4. Ala.—^Hudgins v. State, 116 So. 
306, 22 Ala.App. 403. 
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5. Mtnn.—^Ward v. Ward, 77 N.W. 
965, 75 Minn. 269. 

60 C.J. p 1043 note 62. 

Judicial proceedings on Sunday at 
common law see infra § 41. 

Sunday contracts at common law see 
infra § 27. 

6. Pa.—Commonwealth v. McDon¬ 
ald, 32 Pa.Dist. & Co. 267. 

7. Fla.—Theisen v. McDavid, 16 So. 
321, 34 Fla, 440, 26 L.R.A. 234. 

43 C.J. p 436 note 95. 

8. Pa.—Commonwealth v. Hoover, 
25 Pa.Super. 133. 

“Home Show” 

(1) It is a violation of a statute 
prohibiting the performance of any 
worldly employment or business on 
Sunday to conduct on that day an 
exhibit termed a “horne show,” the 
object of which is to stimulate an 
interest in horne purchasing, modern- 
ization, and improvements by com- 
mercial and educational exhibits and 
motion pictures; nor is it materlal 
whether an admission fee Is charged. 
—Commonwealth v. McDonald, 32 
Pa,Dist.&Co. 257. 

(2) Motion pictures generaJly sea 
infra 9 18 b. 
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place may be one of 'l^usmess” under statutes pro- 
hibiting the keeping open of places of “public busi- 
ness,” although tflie transactions carried on there are 
not engaged in with a view to profit.® ''Avocation,” 
as used in a Sunday statute, has been held to have 
the sense of vocation or calling,io but includes only 
such acts as may ordinarily be performed on other 
days in the pursuit of a lawful employment^i 

A single act in the pursuit of a prohibited em- 
ployment is a violation of a law of this character 
but the statute is not concerned with the proscrip- 
tion of any one or more distinet acts, but with the 
exercise of a business or employment, whether the 
act or acts which constitute such employment are 
one or many.13 

Where the statutes forbid the carrying on of cer- 
tain specified business on Sunday, the mere fact 
that acts are done as, and in pursuance of, a pri¬ 
vate business enterprise does not render them il- 
legal, if the enterprise in question is not one of the 
kind dealt with by the statute^^ or if the person 
so acting is not within the terms of the statute,^^ 
but statutory exceptions as to certain businesses 
do not authorize the operation in connection with 
them of other businesses not within the designated 
exceptions.16 A general prohibition of woridly 
employment, labor, or business is not ordinarily 
to be limited to only such work, labor, or business 
as is servile in character,17 but comprehends any 
secular employment or business.i^ i 


Personat engagement; operation through others. 
A person may be guilty of carrying on his ordi- 
nary business on Sunday where he knows of and 
consents to its operation, even though he himself 
does not personally engage in any transactions, but 
merely operates the business through his servants, 
on that day;i^ but a person cannot be held, for 
violation of prohibitions against following his or- 
dinary avocation, when his business is carried on 
without his assent by an agent or employee.20 

§ 7. -Keeping Open Shop 

a. In general 

b. Persons who may commit offense 
a. In General 

Sunday closing laws have generally been upheld, aU 
though particular ordinances have been held invalid. 
Such laws have been construed with respect to such mat- 
ters as what constitutes keeping open, establishments 
not included, effect of nontransactlon of business, and 
keeping open an illegal business. 

Where the opening or the keeping open of any, or 
of certain, establishments on Sunday for purposes 
of business is forbidden by statute or ordinance, 
the keeping open of any prohibited business not 
within any statutory exceptions is an infraction 
of the law,2i at least where persons are actually 
received and dealt with there in the way of busi- 
ness.22 General Sunday closing laws have been 
enacted in nearly every state,®* and have uniform- 
ly been upheld as constitutionaP* and the terms of 


9. La.—State v. Gelpi, 19 So. 468, 
48 La.Ann. 520. 

10. Ind.—Stellhorn v. Allen County, 
110 N.B. 89, 60 Ind.App. 14. 

11. Ind.—State v. Conger, 14 Ind. 
396. 

12. Ind.—‘Toglesong v. State, 9 Ind. 

112 . 

60 C.J. p 1044 note 68. 

Continuing or repeated acts as con- 
stituting single or separable of¬ 
fenses see infra § 19. 

13. Pa.—^BYiedeborn v. Common- 
wealth, 6 A. 160, 113 Pa. 242, 67 
Am.R. 464. 

60 C.J. p 1044 note 69. 

14. N.T.—^Eden Musee American Co. 
V. Blngham, 108 N.Y.S. 200, 58 
Misc. 644, 22 N.Y.Cr. 34, reversed 
on other grounds 110 N.Y.S. 210, 
125 App.Div, 780. 

60 C.J. p 1044 note 70. 

15. Tex.—^Hanks v. State, 99 S.TV. 
1011, 50 Tex.Cr. 677. 

60 C.J. p 1044 note 71. 


16. N.T.—^Economopoulos v. Bing- 
ham, 109 N.Y.S. 728. 

Pa.—Commonwealth v. Hengler, 15 
Pa.Co. 222. 

Exceptions as to fumishing food and 
refreshments see infra § 17. 

17. Del.—^Walsh v. State, 139 A. 257, 
33 Del. 514, 66 A.L..R. 810. 

18. Pa.—Commonwealth v. Ameri¬ 
can Baseball Club of Philadelphia, 
138 A. 497, 290 Pa. 136, 53 A.L.R. 
1027. 

19. Ga.—^Arnheiter v. State, 41 S.E. 
989. 115 Ga. 572, 58 L.R.A. 392. 

60 C.J. p 1044 note 73. 

20. Ind.—^Wetzler v. State, 18 Ind. 
35. 

21. Ga.—0'Neil v. State, 43 S.E. 248, 
116 Ga. 839. 

60 C.J. p 1044 note 78. 

Buying and selling generally see in¬ 
fra § 16. 

Tairern as **shop” 

(1) A tavem at which alcohollc 

806 


beverages were served to customers 
for consumption on premises was a 
"shop” within the statute prohibiting 
persons from keeping shops open on 
the Lord's day.—Commonwealth v. 
Moriarty, 40 N.E.2d 307, 311 Mass. 
116. 

(2) Fumishing food or refresh¬ 
ments generally see infra § 17. 

(3) Dealing in intoxicating llquors 
on Sunday generally see Intoxicating 
Liquors § 266. 

22. N.H.—State V. Jaques, 40 A. 398, 
69 N.H. 220. 

23. XJtah.—Broadbent v. Gibson, 140 
P.2d 939, 106 Utah 63. 

24. Ark.—City of Hot Springs v. 
Gray, 219 S.W.2d 930, 215 Ark. 243. 

Idaho.—State v. Cranston, 86 P.2d 
682, 59 Idaho 661. 

Utah.—Broadbent v. Gibson, 140 P. 
2d 939, 105 Utah 63—State v. So- 
pher, 71 P. 482, 25 Utah 818, 60 
L.R.A. 468, 96 Am.S.R. 845, 
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one such statute have been held so plain and under- 
standable that no judicial construction is required.25 
Such a statute has been held not a regulation based 
exclusively on religious considerations.26 

Ordinances requiring Sunday closing have been 
held clearly within the legislative authority of a mu- 
nicipality to enact,^^ and such an ordinance has 
been held valid,28 and not unreasonable,29 oppres- 
sive, or in derogation of common right;^^* ordi¬ 
nances of this nature, if not violative of the powers 
given to cities, should not be overruled or nullified 
by the courts, but their repeal must be by the city 
councils.3^ On the other hand, particular ordi¬ 
nances have been held invalid as arbitrary and dis- 
criminatory,32 as violating a statute forbidding the 
keeping open of any store,32 as contravening, and 
being inconsistent with, the gcneral law with re- 
spect to Sabbathbreaking,34 or as bearing no reason- 
able relationship to the objectives to be accom- 
plished by ordinances pursuant to the legislative 


grant of power to municipalities.SS 

What constitutes keeping open generally. Stat- 
utes which, in terms, prohibit a keeping open mere- 
ly mean, it is held, to prohibit a keeping open for 
purposes of traffic or business^® rather than mere- 
ly opening the doors or keeping them open.37 There 
is a keeping open, within the statute, whenever the 
establishment is kept accessible to those wishing 
to enter for purposes of traffic, trade, or employ- 
ment,38 and it is immaterial whether or not a sale 
is made.39 It is immaterial, save on the question 
of proof and as an index of intention, whether the 
doors of the building are kept open or closed^o and 
whether entrance is gained through a front, side, 
or back door.^l 

Opening for purpose other than trade or traffic. 
At least unless there is some public policy operat- 
ing against the particular character of business af- 
fected,^2 the mere opening of an establishment re¬ 


as. Ark.—City of Hot Springs v. 
Gray, 219 S.W.2d 930, 215 Ark. 243. 

26. Ark.—^McKeown v. State, 124 
S.W.2d 19, 197 Ark. 454. 

27. 111.—City of Cllnton v. Wilson, 
101 N.E. 192, 257 111. 680. 

Mich.—^People v. Derose, 203 N.W. 
95, 230 Mich. 180. 

Mo.—^Komen v. City of St. Louis, 289 
S.W. 838, 316 Mo. 9. 

Neb.—State v. Somberg, 204 N.W. 
788, 113 Neb. 761. 

N.J.—Schachter v. Hauenstein, 105 
A. 13, 92 N.J.Law 104. 

N.C.—State v. Trantham, 55 S.E.2d 
198, 230 N.C. 641. 

Statutory soTirce of power 

(1) The legislature has delegated 
to cities power to legislate by ordi¬ 
nance on subject of Sunday closing 
In any way not in conflict with state 
constitution or federal Constitution 
or general statutes on subject.—Ex 
parte Jo^hnson, 141 P.2d 699, 77 Okl. 
Cr. 360. 

(2) A statute empowering cities to 
regulate the police of the city or vil- 
lage and to pass and enforce aJl nec- 
essary police ordinances authorizes a 
City to pass comprehensive Sunday 
closing ordinances, the power being 
referable to the general welfare 
branch of police power.—City of Mt. 
Vernon v. Julian, 17 N.E.2d 52, 369 
111. 447, 119 A.L.R. 747. 

(3) Statute granting to municipali- 
tles power to pass ordinances and 
make all regulations, not repugnant 
to law, necessary for safety, preser- 
vation of health, prosperity, and 


morals of city and inhabitants is suf- 
flciently comprehensive to grant au- 
thonty to pass a Sunday closing 
ordinance otherwise valid; welfare 
clauses providing in a general way 
that cities shall have such power 
generally include power to make 
Sunday closing regulations.—Gron- 
lund V. Salt Lake City, 194 P.2d 464, 
113 Utah 284. 

(4) Police power as basis of Sun¬ 
day legislation generally see supra 
§ 3 c. 

FaiilTire to enforce couditLons of 
proviso of such an ordinance, whlle 
it may serve to indict the po-llce of- 
flcers of the municipality, forms no 
basis for an attack on the constitu- 
tionality of the ordinance.—State v. 
Trantham, 55 S.E.2d 198, 230 N.C. 641. 

28. N.J.—Schachter v. Hauenstein, 
105 A. 13, 92 N.J.Law 104. 

N.C.—State v. Burbage, 89 S.B. 795, 
172 N.C. 876. 

Butcher shop 

Ordinance requiring Sunday clos¬ 
ing of butcher shops, with exceptlon 
of licensed poultry markets, held 
valid.—Mazzarelli v. City of Eliza- 
beth, 164 A. 898, 11 N.J.Misc. 160. 

29. N.C.—State v. Burbage, 89 S.E. 
795, 172 N.C. 876. 

Ordinance requiring doslng of bak- 
eries after 9 A. M. Sunday 
Mo.—^Komen v. City of St. Louis, 289 
S.W. 838, 316 Mo. 9. 

sa N.C.—State v. Burbage, 89 S.E. 
795, 172 N.C. 876. 

m 


31. Okl.—^Ex parte Johnson, 141 P. 
2d 699, 77 Okl.Cr. 360. 

32. 111.—City of Mt. Vernon v. Juli¬ 
an, 17 N.E.2d 62, 369 IU. 447, 119 
A.L.R. 747. 

Neb.—^Arrigo v. City of Lincoln, 48 
N.W.2d 643, 154 Neb. 537. 

33. Ark.—City of Hot Springs v. 
Gray, 219 S.W.2d 930, 215 Ark. 243. 

34. Okl.—Ex parte Hodges, 83 P.2d 
201, 66 Okl.Cr. 69. 

35. XJtah,—Gronlund v. SaJt Lake 
City, 194 P.2d 464, 113 Utah 284. 

36. Me.—State v. Morin, 80 A. 751, 
108 Me. 303. 

60 C.J. p 1044 note 80. 

37. Ala.—Jebeles v. State, 31 So 
377, 131 Ala. 41. 

60 C.J. p 1045 note 81. 

38. Conn.—State v. Miller, 36 A. 795, 
68 Conn. 373. 

60 C.J. p 1045 notes 82-84. 

39. Tex.—Timberlalce v. State, 78 
S.W.2d 699, 128 Tex.Cr. 63. 

Shop open to glve away wares 
Tex.—'Armstrong v. State, 84 S.AV. 

827, 47 Tex.Cr. 610. 

60 C.J. p 1045 note 82 [a]. 

40. Mass.—Commonwealth v. Kir- 
shen, 80 N.E. 2, 194 Mass. 151, 10 
Ann.Cas. 948. 

60 C.J. p 1045 note 83. 

41. 111.—^Kroer v. People, 78 111. 294. 
60 C.J. p 1045 note 84. 

42. Ga.—Wright v. Forsyth, 43 S.B. 
46, 116 Ga 799. 

60 C.J. p 1045 note 85. 
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quired to be kept closed or the entrance o£ the per- 
son in charge thereof is not of itself unlawful,^^ 
as where it is for purposes unconnected with any 
exercise of trade or traffic on Soinday;^^ and the 
establishment may even be opened and persons ad- 
mitted to receive the goods or Services ordinarily 
dispensed there, under some circumstances, with- 
out violating the requirement.*^® 

Nonadmiftance of customers to place kept open for 
traffic, The nonadmittance o£ customers is not 
available, in evasion of the statute, where the ordi- 
nary trade or traf&c of the establishment continues 
to be performed.^® 

Engagififf in traffic after opening for different 
purpose. For whatever purpose the place is opened, 
if members of the public are allowed to enter and 
after entrance the owner actually carries on the 
transactions usually conducted there, it is a keeping 
open within the statute.^*^ 

Distinction hetween keeping open and acts in pur- 
suit of traffic, Keeping open establishments for 
trade or traffic is separate and distinet from the 
pursuit of the trade or traffic which is ordinarily 
exercised in the establishments thus ordered 
closed,^ 8 and which may be exercised on Sundays 
in such a manner as not to violate the proscription 
on open shops without being unlawful by reason 
thereof it is the keeping open for traffic and not 
the performance of specific acts of business, such 
as the making of sales, which is forbidden.^® 

Effeci of transaction or nontransaction of busi¬ 
ness in shop; intent, The sale of goods or other 


transaction of business therein is not necessary to 
the existence of the offense,^! and the offense is 
complete when there coexists with such physical 
opening of the establishment as is within the statute 
a readiness on the part of the proprietor to carry 
on business in his establishment.52 Such an inten- 
tion is requisite, however,53 and, if an establishment 
is opened and trade carried on without the knowl- 
edge or consent of those having the management 
and control, they are not liable.®^ 

Establishments not included in scope of statute, 
Where statutes forbid the opening or keeping open 
for purposes of business of certain classes of estab¬ 
lishments only, the opening for such purpose of a 
shop of a nature not therein described is lawful.^B 

Shops where more than one kind of trade or traffic 
is pursued. An establishment where more than one 
kind of goods or Services is dealt in may ordinarily 
keep open for the supplying of any of them which 
the statute excepts or does not prohibit,^^ although 
there is authority to the contrary.57 Nevertheless, 
it may not continue to supply such as do fall with¬ 
in the statutory prohibitions, and doing so is, at 
least to that extent, an unlawful keeping open, un- 
protected by the lawful transactions carried on at 
the same place .^2 

Regular or usual course of bnsiness not essential, 
The business need not be pursued in the regular 
and usual manner if in fact the establishment is 
kept open for purposes of a prohibited traffic, trade, 
or employment.5® 

Keeping open iUegal business, The laws against 


43. Ohio.—^Daugherty v. Dennison, 
12 Ohio Cir.Dec. 776, 11 Ohio Cir. 
Ct.,N.S., 13, afflrmed 64 N.E. 1111, 
59 Ohio St. 593. 

60 C.Jr. p 1045 notes 86-88. 

44. Puerto Rico.—^People v. Gonza- 
lez, 35 Puerto Rico 511. 

60 C.J. p 1046 note 87. 

46. S.C.—City Council v. Talck, 87 
S.C.L. 299. 

60 C.J. p 1045 note 88. 

46. D.C.—Sullivan v. District of Co- 
lumhia, 20 App.D.C. 29. 

60 C.J. p 1046 note 89. 

47. Tex.—^Morris v. State, 89 S.W. 
832, 48 Tex.Cr. 662. 

60 C.J. p 1046 note 90. 

48. Tex.—^Muckenfuss v. State, 116 
S.W. 51, 55 Tex.Cr. 229, 20 L.R.A., 


N.S., 783, 131 Am.S.R. 813, 16 Ann. 
Cas. 768. 

60 C.J. p 1046 note 91. 

48. Ala.—Everett v. State, 111 So. 

769, 22 Ala.App. 30. 

60 C.J. p 1046 note 92. 

50. Ala—^Ex parte Stollenwerck, 78 
So. 464, 201 Ala 392, mandate con- 
formed to 78 So. 991, 16 AlaApp. 

698. 

60 C.J. p 1046 note 93. 

51. Miss,—City of Pascagoula v. 
Henley, 163 So. 392, 169 Miss. 278. 

Tex.—Timberlake v. State, 78 S.W.2d 

699, 128 Tex,Cr. 63. 

60 C.J. p 1046 note 94. 

52. Ala—Dixon v. State, 76 Ala 89. 
60 C.J. p 1046 note 95. 

53. Mo.—State v, Crabtree, 27 Mo. 
232. 

60 C.J. p 1046 note 96, 
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54. Tex.—Whitcomb v. State, 17 S. 
W. 258, 30 TexApp. 269. 

60 C.J. p 1046 note 97. 

55. Ala—Sparrenbergrer v. State, 58 
Ala 481, 25 Am.R. 643. 

60 C.J. p 1046 note 98. 

56. Wis.—Wleden v. State, 124 N.W. 
609, 141 Wis. 686. 

60 C.J. p 1047 note 99. 

57- N.C.—State v. Pulliam, 114 S.E. 
394, 184 N.C. 681. 

58. Tex.—Savage v. State, Cr.App., 
93 iS.W. 114. 

60 C.J. p 1047 note 1. 

59. Mass.—Commonwealth v. Klr- 
shen, 80 N.E. 2, 194 Mass. 151, 10 
Ann.Cas. 948. 

60 C.J. p 1047 note 2. 
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keeping open are not limited in operation to legiti- 
mate establishments only, and hence the fact that 
the business as transacted was illegal under other 
statutes is no defense to a prosecution for Sab- 

bathbreaking.®^ 

b. Persons Who May Commit Offense 

Anyone having controi as to closing or opening an 
establishment on Sunday is liable If he keeps it open; 
one having no such controi is not iiable uniess made so 
by the statute. 

With respect to the application of Sunday clos¬ 
ing laws, the ownership of the establishment is 
immaterial;®^ anyone having the direction and man- 
agement of the enterprise and the controi as to 
whether it shall or shall not be kept open is liable 
if he does keep it open.62 However, those who can 
in no respect be considered as having any con¬ 
troi or management of the enterprise illegally kept 
open and operating on Sunday are not liable, 
except where the statute is specifically extended to 
include them.^^ 

Partner. A member of a business partnership is 
liable in his individual capacity if he opens the 
establishment or engages in traffic therein on Sun-^ 
day,65 and this is true even though he is only a nom- 
inal partner.^6 

§ 8. - Disturbance of Public 

Whether the disturbance of others, or of the public 
generally, Is an essentiai element of illegal acts com- 
mitted on Sunday depends on the language of the con¬ 
troi ling statute. 


The disturbance of others, even by acts amounting 
to disorderly conduct, is not of itself violative of 
Sunday laws against business or employment, sports 
or diversions.®*^ Acts prohibiting the exercise gen- 
erally of work, business, or labor, or the engaging 
in worldly business or employment on Sunday are 
generally held not limited in their prohibitions to 
matters tending to affect or disturb others,al- 
though some statutes have been so construed;®® 
and acts prohibiting the keeping open of a shop 
forbid the carrying on of the business of the week 
either secretly or openly,*^® as do also acts spe¬ 
cifically enumerating and prohibiting certain spe- 
cific acts or matters.'^^ On the other hand, stat¬ 
utes which merely prohibit public selling, or offering, 
or exposing for sale, on Sunday are not designed 
to forbid business transactions which in no manner 
affect the rights of others who are observing the 
day72 and which are made without tending to vio¬ 
late the public order and solemnity of the day;'^^ 
and a like resuit has been reached as to statutory 
prohibitions directed against public sports, exer- 
cises, or showsJ^ 

Where statutes expressly prohibit certain acts 
done on Sunday only where they are done to the 
disturbance of others,'^5 or are confined by their 
terms to whoever disturbs the peace and good order 
of society by his conduct on Sunday,*^^ or expressly 
declare as their object the prohibition of acts which 
are serious interruptions of the repose of the com- 
munity,'^'^ only those acts are forbidden which fall 
within such categories. In at least one jurisdic- 


60. Mass.—Commonwealth v. Tric- I 
key, 13 Allen 559—Commonwealth 
V. Harrison, 11 Gray 309. 

61. Ala.—Cusimano v. State, 103 
So. 241, 20 Ala.App. 502. 

60 C.J. p 1047 notes 4, 5. 

62. Mass.—Commonwealth v. Dale, 
11 N.E. 634, 144 Mass. 363. 

60 C.J. p 1047 note 5. 

63. Ala.—Cusimano v. State, 103 So. 
241, 20 Ala,App. 602. 

60 C.J. p 1047 note 6. 

Propriator, and not clerk or em- 
ployee, held referred to in statutory 
prohibition.—State v. Trahan, 36 So. 
2d 652, 214 La. 100. 

64. Tex.—Oliver v. State, 144 S.W. 
604, 66 Tex.Cr. 160. 

60 C.J. p 1047 note 7. 

65. Ark.—^Blahut v. State, 34 Ark. 
447. 

Tex.—Morris v. State, 89 S.W. 832, 
48 Tex.Cr. 562. 


Maklug' of sales 

If he was present when place of 
business was open for trafflc, it is 
immateriaJ whether he personally 
made sales.—^Timberlake v. State, 78 
S.W.2d 699, 128 Tex.Cr. 63. 

66. Ark.—Blahut v. State, 34 Ark. 
447. 

67. Pa.—^Noftsker v. Commonwealth, 
8 Pa.Dist. 572, 22 Pa.Co. 569. 

60 C.J. P 1048 note 11. 

Disturbance of peace on Sunday as 
disorderly conduct see supra § 4. 

68. lowa.—State v. Linsig, 169 N.W. 
995, 178 lowa 484. 

60 C.J. p 1048 note 12. 

69. Fla.—Hooks v. State, 60 So. 
686, 58 Pia. 57. 

60 C.J. p 1048 note 12 [b]. 

70. Mo.—State v. Crahtree, 27 Mo. 
232 

60 C.J. P 1048 note 13. 

71. Md.—Hiller v. State, 92 A. 842, 
124 Md. 385. 


72. Minn.—Ward v. Ward, 77 N.W. 
965, 76 Minn. 269. 

60 C.J. P 1048 note 16. 

73. N.T.—^Boynton v. Page, 13 Wend. 
425. 

60 C.J. P 1048 note 16. 

74. Minn.—^Houck v. Ingles, 148 N. 
W. 100, 126 Minn. 257. 

N.D.—State v. Davis, 164 N.W. 698, 
38 N.D. 68. 

60 C.J. p 1048 note 17. 

75. N.H.—Clough v. Shepherd, 31 N. 
H. 490—'Varney v. Prench, 19 N.H. 
233. 

76. 111.—^Eden v. People, 43 N.E. 
1108, 161 111. 296, 32 L.R.A. 669, 
52 Am.S.H. 366. 

60 C.J. p 1048 note 19. 

77. N.T.—William Fox Amusement 
Co. V. McClellan, 114 N.T.S. 594, 
62 Misc. 100. 

60 C.J. p 1048 note 20. 
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tion it is held that a disturbance, within the mean- 
ing o£ this requirement, is any business which 
withdraws or distracts the attention of others from 
the appropriate observance of the day and tums 
it to other things/^ regardless of whether the oth¬ 
ers thus affected assent or object to the perform- 
ance of such business t)ut elsewhere it has been 
held that no disturbance of the good order of so- 
ciety results where no disorder or interference with 
the religious rights of others is occasioned by the 
acts complained of.®® 

Where the statute itself specifies particular acts 
which shall be regarded as disturbing the rest and 
repose of the day, the doing of any of the specified 
acts constitutes a disturbance, no matter how quiet- 
ly the acts may be done.®^ 

Presence of others. It has been held that a 
transaction may be to the disturbance of others 
although no one but the parties thereto were pres- 
ent;®2 but a resuit to the contrary has been reached 
elsewhere under similar statutes.®® 

Statutes prohibiting attendance at public meetings 
other than religious gatherings operate only against 
the spectators or auditors and have no application 
to the acts of those promoting or performing in such 
assemblies.®^ 

§ 9 . -Acts Done in Exercise of Ordinary 

Calling 

Acts repeated regularly in the course of trade, busi¬ 
ness, or labor are parts of the ordinary calling of one 
exercising such trade, business, or labor within a pro- 
hibition against pursuit of one’8 business or ordinary 
calling. 


At common law the pursuit of one's ordinary 
calling on Sunday is not an offense ;®5 and the fact 
that one engages in his usual calling on Sunday 
is not per se illegal,®® but under some statutes the 
pursuit of one*s business or the work of his or¬ 
dinary calling, on Sunday, is prohibited.®^ 

When a statute is in terms addressed only to 
the performance of business in onc’s ordinary call¬ 
ing, acts not in the line of such usual employ- 
ment are not forbidden.®® Provided it is work 
of one's ordinary calling, it is immaterial that the 
work or business performed on Sunday is not at 
his usual place of business®® or is not as active or 
constant as on week days.®® 

Statutes directed against the performance of any 
worldly or secular business, employment, or labor 
whatsoever on Sunday are not confined to such 
business as is in the course of an ordinary calling ;®'i 
and a statute prohibiting the keeping open of a 
store is not limited to such persons as follow the 
calling of merchants or shopkeepers through the 
week, and does not affect their conduct in any man- 
ner different from that with respect to the conduct 
of others.®2 

While a statute prohibiting *^work, labor or 
business’^ on Sunday does not, it has been held, 
confine the prohibition to the doing of acts which 
constitute the customary business of the person do¬ 
ing them throughout the week,®® nevertheless, the 
prohibition of the statute is confined to acts of a 
secular nature belonging to, or connected with, or¬ 
dinary business or common worldly affairs of men 
generally, although they might not fall within the 
line of the daily business or occupation within which 
the particular person concerned is employed,®^ 


78. N.H.—^Varney v. French, 19 N. 
H. 233. 

60 C.J. p 1049 note 21. 

79. N.H.—George v. George, 47 N.H, 
27. 

60 C.J. p 1049 note 22. 

80. N.T.—^People v. Dennin, 36 Hun 
327. 

60 C.J. P 1049 note 23. 

81. N.Y.—^People v. Moses, 36 N.E. 
499, 140 N.T. 214—United Vaude- 
vllle Co. V. Heller, 108 N.T.S. 789, 
58 Misc. 16, 22 N.T.Cr. 62. 

82. N.H.—Thompson v. Williams, 68 
N.H 248. 

83. 111.—Richmond v. Moore, 107 
111. 429, 47 Am.R. 446. 

60 C.J. p 1049 note 25. 


84. N.M.—Teiritory v, Davenport, 

124 P. 795, 17 N.M. 214, 41 L.R.A., 
N.S., 407, followed In Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

85. Ga.—Southern Ry. Co. v. Wallis, 
66 S.E. 370, 133 Ga. 663, 30 L,.R.A., 
N.S., 401, 18 Ann.Cas. 67. 

60 C.J. p 1049 note 28. 

86. N.T.—^Eden Musee American Co. 
V. Bingham, 108 N.T.S. 200, 68 
Misc. 644, 22 N.T.Cr. 34, reversed 
on other grounds 110 N.T.S. 210, 

125 App.Div. 780. 

87. Ga—^Hayden v. Mitchell, 30 S.E. 
287, 103 Ga 446—Sawyer v. Car- 
gile, 72 Ga 290—^Blizzard v. Bliz- 
zard, 8 S.E.2d 679, 62 GaApp. 244. 

88. S.C.—^Hellams v, Abercromble, 
16 S.a 110, 40 Am.R. 684, 

60 C.J, p 1049 note 30. 


89. Ga—McCain v. State, 68 S.E. 
650, 2 GaApp. 389. 

60 C.J. p 1049 note 31. 

90. Ga—^McCain v. State, supra 

91. Del.—Walsh v. State, 136 A. 160, 
33 Del. 363, afflrmed 139 A. 267, 
33 Del. 514, 56 A.L.R. 810. 

60 C.J. p 1049 note 33. 

92. Ala—^Everett v. State, 111 So. 
769, 22 AlaApp. 30. 

60 C.J. p 1050 note 34. 

93. Mass.—Bennett v, Brooks, 9 Al- 
len 118. 

Mich.—^Adams v. Hamell, 2 Dougl. 
73, 43 Am.D. 466. 

94. Mass.—^Bennett v. Brooks, 9 Al- 
len 118. 

60 C.J. p 1050 note 36. 
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and does not embrace acts, although of a secular | 
or temporal character, which do not form a part of 
the ordinary and usual business of mankind general- 
ly, but which are of an exceptional and occasional 
character not incidental to the ordinary transac- 
tions which constitute the common business of 
everyday life.^S 

Those acts which are repeated regularly in the 
course of trade, business, or labor are parts of the 
ordinary calling of one exercising such trade, busi¬ 
ness, or labor.®® 

A statute prohibiting the “exercising of any of 
the common vocations of life” on Sunday, acts of 
real necessity or charity excepted, prohibits the 
transaction of the regular business of insurer.®*^ 

Acts on one or more Sundays. An act done on 
one Sunday alone is not the pursuit of one’s busi¬ 
ness or the work of his ordinary calling on Sun¬ 
day,®® and the pursuit of a particular business on 
a single Sunday only by one who has at no other 
time engaged in it is not, of course, engaging in 
his ordinary calling.®® 

On the other hand, where acts are repeated on 
successive Sundays, they become a part of a per¬ 
sonas business or the work of his ordinary call¬ 
ing and a business may be an ordinary calling 
of a person if he regularly engages in it on sev- 
eral Sundays, although it appears that regularly 
throughout the week he follows another occupation 
and it does not appear that he follows that for which 
he is convicted.® 


The common-law offense of exercising a com¬ 
mon vocation of life on Sunday is not committed 
until it is carried on to such an extent as to create 
a nuisance,® and a single violation of a statute 
prescribing a penalty for exercising any of the com¬ 
mon vocations of life makes the offender liable 
only for such penalty, and no criminal action can 
be predicated thereon.^ 

§ 10. -Exceptions in General 

Exceptions to Sunday laws wlll be given effect ac- 
cording to their terms, and only as to prohibitions in 
connection with which they are stated. 

A legislative body, in regulating Sunday ob- 
servance, must be allowed a wide field of choice 
in determining what shall come within the class 
of permitted activities and what shall be excluded 
so, in the exercise of its police power, the legisla- 
ture has the authority to except certain businesses 
from the law under such conditions as it deems 
proper;® but a statute which unreasonably dis- 
criminates between persons similarly situated is in- 
valid.*^ Where a statute empowers municipali- 
ties to pass such ordinances as are not inconsist- 
ent with the laws of the state, a Sunday ordinance 
omitting the exceptions provided for in the state 
Sunday statute is invalid;® and an ordinance pro- 
viding for exceptions to its operation is not valid 
unless the exceptions bear some reasonable rela- 
tionship to the public health, safety, morals, or gen- 
eral welfare.® A statute^® or ordinance^l exempt- 
ing certain businesses and occupations on the 
theory that they are works of necessity is uncon- 
stitutional unless an implied exception of ali works 


95. Mass.—^Bennett v. Brooks, su- 
pra. 

96. Ga.—Reed V. State, 46 S.E. 837, 
119 Ga. 562. 

60 C.J. p 1050 notes 38-40. 

97. Tenn.—Simpkins v. Busines.s 
Men’s Assur. Co-. of America, 216 

S.W.2d 1, 31 Tenn.App. 306. 

98. Ga.—^Forehand v. Moody, 36 S.E. 
2d 321, 200 Ga. 166. 


3. Tenn.—Goff v. State, 209 S.'W.2d 
13, 186 Tenn. 212—State ex rei. 
Pitts V. Nashville Baseball Club, 
154 S.W. 1151, 127 Tenn. 292, Ann. 
Cas.l914B 1243. 

Saccessiou or continnation of act 
It is the succession or continuation 
of such act on divers Sundays that 
makes it a nuisance indictable as a 
common-law offense.—Goff v. State, 
209 S.W.2d 13, 186 Tenn. 212. 

4. Tenn.—Goff v. State, supra. 


99 . Ga.—Eliis v. State, 63 S.E. 688, 
5 Ga.App. 615. 

60 C.J. P 1060 note 42. 

1. Ga.—Forehand v. Moody, 36 S.E. 
321, 200 Ga. 166. 

2. Ga.—Scandrett v. State, 52 S.E. 
160, 124 Ga. 141. 

60 C.J. P 1050 note 41. 


5. Md.—Ness v. Ennis, 160 A. 8, 162 
Md. 629. 

Basinesses pxovldingr recreatlonal 
activities 

UtaJti.—Broadbent v. Gibson, 140 P.2d 
939, 105 Utah 53. 

6. La.—State v. Trahan, 36 So.2d 
652, 214 La. 100. 
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7. Utah.—Broadbent v. Gibson, 140 
P.2d 939, 105 Utah 53. 

8. Ohio.—Canton v. Ni.st, 9 Ohio St. 
439—Strauss v. Conneaut, 23 Ohio 
Cir.Ct. 320. 

9. 111.—City of Mt. Vernon v. Ju- 
lian, 17 N.E.2d 52, 369 111. 447, 119 
A.L.R. 747. 

Scrntmy by conrts 
Relatlonship must be such as to 
bear the scrutiny of the courts on a 
revlew to determine its reasonable- 
ness.—City of Mt. Vernon v. Julian, 
supra, 

Ordinance held invalid 
Utah.—Gronlund v. Salt Lake City, 
194 P.2d 464, 113 Utah 284. 

10. Utah,—Broadbent v. Gibson, 140 
P.2d 939, 105 Utah 53. 

11. Utah.—Gronlund v. Salt Lake 
City, 194 P.2d 464, 113 Utah 284. 
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of necessity can be read into the statute or ordi- 
nance, 

Whether an act done on Sunday comes within 
exceptions to the Sunday laws depends on the 
terms of the statute involved and the circumstances 
of the particular case;i2 jf dots, it may be done 
on that day as lawfully as on any other.^^ 

The enumeration of particular exceptions is con- 
clusive against the existence of otlier exceptions.^^ 
Exceptions stated in connection with some prohibi- 
tions, but not with others, are operative only as to 
those in connection with which they are stated, 
and the fact that a particular act might fall with¬ 
in the scope of such exceptions is immaterial as 
to the prohibitions with respect to which no ex¬ 
ceptions appear.'i5 

§11. - Necessity or Charity 

a. In general 
-b. Necessity 
c. Giarity 

a. In General 

Acts constituting works of necessity op charity, with¬ 
in exemptions from Sunday laws, cannot be classified, 
nor can any general rule be prescribed for determining 
them, 

Exceptions to the operation of Sunday laws, in 
favor of works of necessity or charity allow the 
doing of all acts of necessity or charity, although 
of the character included in the general prohibi- 
tion The classification of acts which constitute 
works of necessity or charity, or the prescription 
of any general rule for their determination, is im- 
possible.i7 If a person has reasonable ground to 


believe that a case of necessity or charity exists 
and ihonestly acts under that belief and in further- 
ance of such a purpose, although he may be de- 
ceived or mistaken in fact, his act is within the 

exception.is 

The performance of an act gratultously as an 
accommodation does not necessarily make it a work 
of necessity or charity A ^ 

It is immaterial that a work is one of necessity 
or charity where the acts or matters done or per- 
formed are prohibited without the statement of 
any exception in favor of necessity or charity, and 
such a circumstance does not relieve the person 
acting from the operation of the prohibition.20 

Proinotinff attendafice Qt ufilcLwful place. It can¬ 
not be a work for necessity or charity to promote 
attendance at a place of public diversion where 
it is unlawful for anyone to be present.^i 

b. Necessity 

^«Necessity,'» as a basis for exemption from Sunday 
laws, cannot be precisely deflned, but Is determined ac- 
copding to the facts of each particular case; absolute 
or physical necessity Is not required, but convenience or 
profit is insufficient. 

Whether or not a particular matter is a work of 
necessity must be determined in view of the par¬ 
ticular circumstances involved22 and is ordinarily 
a question of fact,23 or, at most, a mixed question 
of law and fact,24 rather than purely a question 
of law. What constitutes ‘"necessity” in this con¬ 
nection is incapable of exact or accurate defini- 
tion;25 the term is elastic and relative, and should 
be construed with respect to the conditions under 
which people live.26 


12. Ind.—^Ross V. State, 36 N.E. 167, 
9 Ind.App. 36. 

Pa.—Johnston v. CommonweaJtli, 22 
Pa. 102. 

13. La.—Schenck v. Schenck, 28 So. 
302, 52 La-Ann. 2102. 

60 C.J. p 1060 note 44. 

14. Ky.—Capital Theatre Co. v. 
Commonwealth, 199 S.W. 1076, 178 
Ky. 780. 

15. Kan.—State v. Haining*, 293 P. 
952, 131 Kan. 854. 

<60 C.J. P 1060 note 46. 

16. Pa.—CommonweaJtli v. Weidner, 
4 Pa.Co. 437. 

<60 C.J. p 1060 note 47. 

Particular acts or transactlons as 
works of necessity or charity see 
Infra SS 13-18, 41-67. 


17. Pa.—Johnston v. Commonwealth, 
22 Pa. 102. 

18. Conn.—Myers v. State, 1 Conn. 
602. 

60 C.J. p 1060 note 49. 

19. Pa.—Commonwealth v. Williams, 
1 Pearson 61. 

20. Wls.—Stark v. Backus, 123 N.W. 
98, 140 Wis. 557. 

60 C.J. p 1051 note 64. 

21. Conn.—State v. Ryan, 69 A. 636, 
80 Conn. 582. 

22. Ind.—^Western Union Tei. Co. v. 
Yopst, 20 N.E. 222, 3 L.R.A. 224, 
118 Ind. 248. 

60 C.J. p 1061 note 55. 
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23. Va.—^Pirkey v. Commonwealth, 
114 S.E. 764, 134 Va. 713, 29 A.L.R. 
1290. 

60 C.J. p 1051 note 56. 

24. Ind.—Mueller v. State, 76 Ind. 
310, 40 Am.R. 246. 

60 C.J. p 1061 note 67. 

25. Va.—^Francisco v. Commonwealth, 
23 S.E.2d 234, 180 Va. 371. 

60 C.J. p 1051 note 58. 

26. Va.—^Francisco v. Commonwealth, 
supra. 

“Undoubtedly the word 'necessity' 
has a fiexible meaning, broadening 
and narrowingr according to the 
wants, needs, and customs of a par¬ 
ticular community at a particular 
time."—Commonwealth v. McDonald, 
132 Pa.Dlst&Co. 267, 263. 
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Generally speaking, the law regards as necessary 
that which the common sense of the country, in 
its ordinary modes of doing its husiness, regards 
as necessary.27 jt is not the intention of the law 
to impose onerous restrictions on, or add burdens 
to, the performance of any proper matter,2S and, 
hence, necessity does not mean an absolute or physi- 
cal necessity,29 but rather a reasonable one;99 nor 
is necessity limited to those cases of dangers to life, 
health, or property which are beyond human fore- 
sight or control,91 but a moral fitness or propriety 
of the work or labor done under the circumstances 
of the particular case is sufficient.92 

The necessity for the work must be real and 
urgent and the test is not whether it must be 
done at some time, but whether it must be done on 

Sunday.24 

Convenience, desirability, or profitablcness not 
criterion, Necessity in this connection is some- 
thing more than that which is mcrely desirable.35 
The mere fact that the performance of a particular 
act or transaction on Sunday is a convenience,^® 
or that its nonperformance will cause a degree of 


inconvenience or discomfort,^^ or that it is more 
profitable so to act than to adopt some alternative 
method of transacting business,28 is not sufficient to 
make such act a work of necessity. 

Necessity arising through act or negligence of 
party acting. In order to be within the excep- 
tions, the necessity must be one which is not of 
the party^s own creationes and not the resuit of 
unreasonable negligence or indolence on his part.^S 

Foreseeable or avoidable character of act; emer- 
gency, Generally speaking, it has been said, the 
necessity ought to be an unforeseen one^^ or, if 
foreseen, such as could not reasonably have been 
provided against;^2 ^nd thus a necessity which 
could be avoided by changes in the facilities or 
manner of transacting business or labor without 
an unreasonable expenditure of time or money is 
not such necessity as comes within the exception.^e 
However, it is not required that the necessity be 
absolutely unavoidable, but it is sufficient that it 
could not reasonably have been avoided.^^ “Works 
of necessity*' include emergencies.^S 


27. Pa.—Commonwealth v. McDon¬ 
ald, supra. 

60 C.J. p 1052 note 59. 

28. Tex.—^Hennersdorf v. State, 8 
S.W. 926, 25 Tex,App. 597, 8 Am. 
S.R. 448. 

60 C.J. p 1052 note 60. 

29. Va.—Corpns Juris oited in Pran- 
clsco V. Commonwealth, 23 S.E.2d 
234, 237, 180 Va. 371. 

€0 C.J. p 1052 note 61. 

Physlcal, econoxolc, or moral neces¬ 
sity 

(1) A practical definltion Is that 
the “work of necessity" excepted 
from operation of statute is not 
merely one of absolute or physical 
necessity, not merely something re- 
auired to furnish physical existence 
or safety of person or property, but 
embraces as well ali work reasonably 
essentlal to the economic, social, or 
moral welfare of the people, viewed 
In light of the habits and customs of 
the age in which they live and of 
the community in which they reside. 
—Francisco v. Commonwealth, 23 S. 
B.2d 234, 238, 180 Va. 371. 

(2) Term “necessity" means eco- 
nomic and moral necessity incident 
to particular trade or calling, rather 
than absolute unavoidable physical 
necessity.—Casualty Reciprocal Ex- 
change v. Stephens, Tex.Com.App., 45 
S.W.2d 143. 

30. Ind.—^Western Union Tei. Co. v. 


Topst, 20 N.E. 222, 118 Ind. 248, 3 
L.R.A. 224. 

31. Ind.—Bdgerton v. State, 67 Ind. 
688, 33 Am.R. 110. 

60 C.J. p 1052 note 62. 

32. Va.—Corpus Juris clted in 
Francisco v. Commonwealth, 23 S. 
E.2d 234, 237, 180 Va. 371. 

60 C. J. p 1052 note 63. 

33. Ky.—Capital Theater Co. v. 
Commonwealth, 199 S.W. 1076, 178 
Ky. 780. 

60 C.J. p 1053 note 66. 

34. Pa.—Commonwealth v. McDon¬ 
ald, 32 Pa.Dist. & Co. 267. 

35. Okl.—‘State v. Smith, 198 P. 879, 
19 Okl.Cr. 184, followed in Treese 
V. State, 198 P, 889, 19 Okl.Cr. 211, 
State V. House, 198 P. 888, 19 Okl. 
Cr. 204, Ramsey v. State, 198 P. 886, 
887, 888, 19 Okl.Cr. 206, 207, 209, 
and Binkley v. State, 198 P. 884, 
886, 19 Okl.Cr. 199, 201. 

60 C.J. p 1052 note 64. 

“The elasticity [of the word ‘nec¬ 
essary'] should not be extended so 
far as to cover that which Is merely 
desirable and not reasonably essen- 
tial.”—Francisco v. Commonwealth, 
23 S.E.2d 234, 238, 180 Va. 371. 

36. Pa.—Commonwealth v. McDon¬ 
ald, 32 Pa,Dist. & Co. 257. 

60 C.J. p 1053 note 66. 

37. Mlnn,—State v. Dean, 184 N.W. 
275, 149 Minn. 410. 

60 C.J. p 1053 note 67. 
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38. Mass.—Commonwealth v. White, 
77 N.E. 636, 190 Mass. 578, 6 L.R. 
A.,N.S., 320. 

60 C.J. p 1053 note 68. 

Increased income for laborer 
Fact that Sunday work 13 prof¬ 
itable and will resuit in an increased. 
income for the laborer does not make 
out a case of necessity.—Stellhorn v. 
Board of Com'rs of Allen County, 110 
N.E. 89, 60 Ind.App. 14. 

39. Mo.—State v. Stuckey, 73 S.W, 
735, 98 Mo.App. 664. 

60 C.J. p 1054 note 69. 

40. Mass.—Bucher v. Fitchburg R. 
Co., 131 Mass. 156, 41 Am.R. 216. 

60 C.J. p 1054 note 70. 

41. Ind.—^Ungericht v. State, 21 N. 
E. 1082, 119 Ind. 379, 12 Am.S.R. 
419. 

60 C.J. p 1054 note 71. 

42. Tex.—Grimes v. State, 200 S.W. 
378, 82 Tex.Cr. 512. 

60 C.J. p 1054 note 72. 

43. W.Va.—State v. Baltimore, etc., 
R. Co.. 15 W.Va. 362, 36 Am.R. 803, 
24 W.Va. 783, 49 Am.R. 290. 

60 C.J. p 1064 note 73. 

44. Pa.—Commonwealth v. Bobb, 17 
Pa.Co. 350, 14 Pa.Co. 473. 

60 C.J. p 1054 note 74. 

45. Mlss.—^White’s Lumber & Sup- 
ply Co. V. Collins, 191 So. 105, 107, 
186 Mlss. 659, suggestion of error 
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Acis incidental io other acts which are lawfuL 
The mere fact that labor is necessary, under the 
circumstances, for the accomplishment of a gener- 
ally lawful purpose does not render it a necessity 
within the exception;^® the purpose itself, as well 
as the Work done to accomplish it, can be lawful 
on Sunday only when, under the circumstances, 
there is a pressing and present necessity for its 
accomplishment on that day.^*^ However, where 
the primary purpose of the act is a necessity under 
the statute, the work properly incidental to its ac¬ 
complishment, as well as the immediate act itself, is 
a necessity.^8 it is the exigencies of the object 
to be accomplished that determine, to a great ex- 
tent, the permissibility of the means to be resorted 
to for that purpose and thus the necessity may 
grow out of, and be incidental to, the particular 
nature of the business involved.^O 

Necessity as dependent on character of party 
benefited by performance. Some authorities have 
held that the necessity contemplated in the statute 
is the necessity of the person working, and not that 
of the person for whom the work is done;^^ but 
this distinction has been rejected by others,52 and 
the rule has even been stated directly to the contrary 
that the necessity does not spring from the motives 
which induce the actor to perform his work or busi¬ 


ness, but from the necessity of the person for whom 

it is performed.62 

A work of necessity, within the meaning of the 
statute, may be either that labor or business neces¬ 
sary to the person himself^^ or for the benefit of 
some other person affected by the necessity or emer- 
gency creating the condition,55 or necessary to the 
communi ty.®® 

Acts to secure public safety. Any works required 
to secure the public safety are works of necessity.57 

Preservation or protection of propcrty. Acts to 
preserve,^^ or to prevent a serious loss of,®2 prop- 
erty are within the exception. The rule is not lim- 
ited to cases where the property is of great value,^^ 
although it does not extend to those where it is 
of insignificant value;®! the circumstances and 
wealth of the owner and the relative importance 
to him of the property are circumstances to be 
considered in determining the availability of the 
exception.® 2 

Legislative declarations as to necessity. Where 
the legislature itself has indicated a purpose to deal 
with any particular matter as a work of necessity, 
this legislative expression and definition of its char¬ 
acter as such operates to require that the perform- 


overruled 192 So. 312, 186 Miss. 
659. 

Assanlt lield not in emersrency 

Where corporation’s resident man- 
ager and general manager committed 
an assault in attempting, on Sunday, 
to compel corporation’s debtor to ex- 
ecute a deed of trust, the relatlon- 
ship of employer and employee exist- 
ed hetween Corporation and manag- 
ers, making Corporation llable, al¬ 
though collection or settlement of 
debt was not a work of necessity and 
not an emergency.—^White’s Lumber 
& Supply Co. V. Collins, supra. 

46. Tex.—^Ex parte Kennedy, 68 S. 
W. 129, 42 Tex.Cr. 148, 61 L.R.A. 
270. 

60 C.J. p 1064 note 76. 

47. Del.—Walsh v. State, 139 A. 257, 
33 Del. 514, 66 A.L.R. 810. 

60 C.J. P 1054 note 76. 

48. Va.—Dakeside Inn Corp. v. Com- 
monwealth, 114 S.B. 769, 134 Va. 
696. 

60 C.J. P 1054 note 77. 

49. Ky.—Commonwealth v. Louis- 
ville, etc., R. Co., 80 Ky. 291, 3 Ky. 
L. 788, 44 Am.R. 476. 

60 C.J. P 1054 notes 78, 79. 


50. Ky.—^Natural Gas Products Co. 
V. Thurman, 266 S.W. 475, 206 Ky. 
100 . 

60 C.J. p 1054 note 79. 

51. Pa.—Sparhawk v. Union Pass. 
R. Co., 64 Pa. 401. 

60 C.J. p 1054 note 80. 

52. Ky.—Commonwealth v. Louis- 
vllle, etc., R. Co., 80 Ky. 291, 3 Ky. 
L. 788, 44 Am.R. 475. 

60 C.J. p 1054 note 81. 

53. Ohio.—Spaith v. State, 10 Ohio 
Dec., Reprint, 639, 22 Cinc.L.Bul. 
323. 

54. Ky.—McAfee v. Commonwealth, 
190 S.W. 671, 173 Ky. 83, L.R.A. 
1917C 377. 

60 C.J. p 1056 note 83. 

55. Ga.—Williams v. State, 144 S.B. 
746, 167 Ga. 160, 60 A.L.R. 747, an- 
swer to certifled quesuon conform- 
ed to 145 S.B. 483, 38 Ga.App. 694. 

60 C.J. p 1055 note 84. 

56. 'S.C.—State v. James, 62 S.B. 214, 
81 S.C. 197, 199, 128 Am.S.R. 902, 
18 L.R.A.,N.S., 617, 16 Ann.Cas. 277. 

60 C.J. p 1056 note 86. 


57. 111.—Johnston v. People, 31 111. 
469. 

60 C.J. p 1055 note 86. 

Judicial proceedings to secure crim- 
inals see infra § 45. 

Work of prison gnard 

Ky.—Page v. 0’Sullivan, 169 S.W. 
642, 543, 159 Ky. 703. 

58. U.S.—Powhatan Steamboat Co. 
V. Appomatox R. Co., Va., 24 How. 
247, 16 LEd. 6S2. 

60 C.J. p 1055 note 87. 

59. Ind.—Morris v. State, 31 Ind. 
189. 

60 C.J. p 1055 note 88. 

£oss throngh natural forces 

It is not a necessity to reduce to 
possession unowned personalty, even 
though a failure to act immediately 
may resuit in its being carried out of 
reach by natural force.s.—Common¬ 
wealth V. Sampson, 97 Mass. 407— 
60 C.J. p 1055 note 92. 

60. 111.—Johnson v. People, 42 111. 
App. 594. 
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61. 111.—Johnson v. People, supra. 

62. 111.—Johnson v, People, supra. 
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ance of such a matter be treated as matter of ne- 

cessity.^3 

"Daily necessity/' Where the exception is of 
Services of “daily necessity,” the qualifying word 
“daily” limits the exception to such acts as are re- 
quired to meet a daily need;®^ but, where the ex¬ 
ception is of Works of necessity generally, it is not 
essential that the acts done shall have been works 
of daily necessity.®^ 

c. Charity 

Charity as a basis for exemption from Sunday laws 
is to be understood in its ordinary sense. Convenience 
to another, or the dedication of proceeds to charity, does 
not bring an act within the exemption. 

The term ''charity” is intended to be understood 
in its ordinary sense® 6 and to denote something more 
than mere almsgiving.®^ It is active goodness,®® 
and includes everything which proceeds from a sense 
of moral duty, or a feeling of kindness and hu- 
manity, and is intended wholly for the purpose of 
the relief or comfort of another, and not for one*s 
own benefit or pleasure.®^ Thus, ordinarily, the 
usual and necessary work connected with religious 
worship or reasonably incident thereto is work of 
charityHowever, a patriotic enterprise^i or an 
educational work72 Js not necessarily a work 
of charity within the exception; nor are all acts 
done by corporations organized as "not for profit,” 


even though their aims and purposes are purely 
altruistic.*^® 

To constitute an act of charity, the act done must 
itself be a charitable act, and the act of ascertain- 
ing whether a charity is needful is not sufficient.'^^ 
Ordinarily, charity will not include the doing of an 
act for compensation or private gain.*^® In distin- 
guishing what is done by way of charity from other 
acts, the motive, rather than the resuit, should be 
kept in view.*^® The mere fact that an act is a 
convenience to another does not render it a work 
of charity or mercy;'^'^ and not every gratuitous act 
done for another is an act of charity within the 
exceptions.*^® 

The word "charity,” in this connection, means 
or connotes giving, and not receiving.*^® The dedi¬ 
cation to charity of funds or proceeds raised by the 
transaction of prohibited acts or matters on Sun¬ 
day is not of itself sufficient to bring such transac- 
tions within the exception of works of charity.®® 

A negligent failure to perform an act of charity 
on a prior date does not affect the legality of its 
performance on Sunday.®^ 

§ 12. Persons Observing Another Day 

Persons observing a day other than Sunday may 
perform such acts as are forbidden by Sunday laws oniy 


63. Kan.—State v. 0'Donnell, 225 P. 
1078, 116 Kan. 182. 

60 C.J. p 1065 note 93, 

64. Ark.—Rosenbaum v. State, 199 
S.W. 388, 131 Ark. 261, L.R.A.1918B 
1109. 

65. Mo.—State v. Stone, 15 Mo. 613. 

66. Mo.—^Burnett v. Western Union 
Tei. Co., 39 Mo.App. 699. 

67. Mo.—Burnett v. Western Union 
Tei. Co., supra. 

60 C.J. p 1056 note 97. 

68. lowa.—Pt. Madison First M. E. 
Church V. Donnell. 81 N.W. 171, 110 
lowa 5, 46 L.R.A. 858. 

60 C.J. p 1056 note 98. 

69. Pa.—Commonwealth v. McDon¬ 
ald, 32 Pa.Dist. & Co. 267. 

60 C.J. p 1066 note 99. 

70. lowa.—Pt. Madison First M E. 
Church v. Donnell, 81 N.W. 171, 110 
lowa 5, 46 L.R.A. 858. 

60 C.J. p 1056 note 1. 

71. Pa.—Commonwealth v. Sesqul- 
Centennlal Exhibition Assoc., 8 Pa. 
Dist. & Co. 77, 


72- Pa.—Commonwealth v. Sesqul- 
Centennial Exhibition Assoc., su¬ 
pra. 

73. Pa.—Commonwealth v. Sesqul- 
Centennlal Exhibition Assoc., su¬ 
pra. 

60 C.J. p 1056 note 5. 

74. Mass.—Bucher v. Fitchburg, 
etc., R. Co., 131 Mass. 156, 41 Am.R. 
216. 

FnrstUng ordinary caUlng; detaohed 
biLsiness 

Within meaning of statute forbid- 
ding any person to pursue his busi- 
ness or work of his ordinary calllng 
on the Lord*a day, work of necessity 
or charity only excepted, the person 
himself must be engaged in an act 
which Is itself charitable, or at least 
the enterprise for which he works 
must itself be engaged in acts which 
are themselves charitable, and a de- 
tached business, from which support 
for charitable enterprise is to be de- 
rived, is not exempt as a charitable 
enterprise; nor are the operators or 
employees of the detached business 
exempt.—Rogers v. State, 4 S.E.2d 
918, 60 Ga.App. 722. 
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75. Pa.—Commonwealth v. Sesqui- 
Centennial Exhibition Assoc., 8 Pa. 
Dist. & Co. 77. 

60 C.J. p 1056 note 7. 

76. lowa.—^Ft. Madison First M. E. 
Church V. Donnell, 81 N.W. 171, 110 
lowa 5, 46 L.R.A. 858. 

77. Mo.—State v. Schatt, 107 S.W. 
10, 128 Mo.App. 622. 

60 C.J. p 1056 note 9. 

78. Mass.—McGrath v. Merwin, 112 
Mass. 467, 17 Am.R. 119. 

60 C.J. p 1056 note 10. 

79. Ga.—Forehand v. Moody, 36 S.E. 
2d 321, 200 Ga. 166—Rogers v. 
State, 4 S.E.2d 918, 60 Ga.App. 722. 

80. Ga.—^Forehand v. Moody, 36 S.E. 
2d 321, 200 Ga. 166—Thompson v. 
City of Atlanta, 172 S.E. 915, 178 
Ga. 281, answers to certifled ques- 
tions conformed to 173 S.E. 193, 4$ 
Ga.App. 674, transferred 168 S.E. 
312, 176 Ga. 489. 

60 C.J. p 1056 note 11. 

81. Mo.—^Burnett v. Western Union 
Tei. Co., 39 Mo.App. 599. 

60 C.J. p 1056 note 12. 
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when and to the extent to which a statutory exemp- 
tion in their favor exists. 

Persons observing a day other than Sunday may 
not, in the absence of statutory exemption in their 
favor, perform such acts as are forbidden by Sunday 
laws,^'2 and a provision that such laws shall not be 
construed to prevent the due exercise of the rights 
of conscience on their part does not alter the rule.^^ 
However, valid exeeptions in statutes or ordinances 
in favor of such persons enable them to perform 
any acts generally forbidden to be done on that day 
with respect to which they are particularly excepted, 
without committing a violation of lihe Sunday laws 
by such conduct.8^ 

Exemption from particular stated restrictions or 
prohibitions does not relieve such persons from 
compliance with other prohibitions to which the 
exemption is not expressed to extend and, where 
the exemption is qualified, the qualifications must be 
met before it is available in defense of such per- 
sons.S6 Exeeptions in favor of those observing 
another day are not applicable to persons who be- 
lieve that the seventh day is the Sabbath, but do 
not observe it as such,^^ or to business corporations, 
since they are incapable of having religious senti- 

ments.88 

§ 13. Particular Acts or Transactions Per- 
mitted or Prohibited 

a. Farmers 


b. Gasoline and motor Services 

c. Making of contracts generally 

d. Manufacturing and similar industrial 

plants 

e. Newspapers 

f. Sales of real property 

g. Selling tickets or taking fees for ad- 

mission 

h. Telegraph companies 

i. Tobacco, cigars, etc. 

j. Travel 

k. Water; light 

l. Other acts or transactions 

a. Farmers 

Varlous acts in connection with farming have been 
held Works of necessity, whlle other acts have been re- 
garded as prohibited by Sunday laws. 

A farmer selling products of his farm at his 
farm on Sunday is not a merchant, grocer, or deal- 
er in wares and merchandise, or a trader in any 
business, within a statute forbidding Sunday sales 
by such persons.S^ 

Various particular acts connected with the op- 
eration of a farm have been held, under all the cir- 
cumstances, to constitute works of necessity,as 
in the case of feeding animals^i and milking cows 
and disposing of the milk;92 ^ contrary resuit 


82. Ark.—Scales v. State, 1 S.W. 769, 
46 Ark. 476, 58 Am,R. 768. 

60 C.J. p 1056 note 13. 

83. 111.—Foll V, People, 66 111.App. 
405. 

84. Ky.—Cohen v. Webb, 192 S.W. 
828, 175 Ky. 1. 

60 C.J. p 1057 note 15. 
Constitutionality as to guaranties of 
religious freedom see Constitution- 
al Law § 206 b. 

Statate ov ordlnanoe beld valid 
111.—Springfleld v. Rlchter, 101 N.B. 
192, 257 111. 578. 

Neb.—^Leiberman v. State, 42 N.W. 

419, 26 Neb. 464, 18 Am.S.R. 791. 

60 C.J. p 1033 note 52, p 1034 note 56 
[e], p 1036 note 67 [a]. 

Statate or ordinance lield InvaUd 
La.—Shreveport v. Levy, 29 Lia-Ann. 
671. 

N.J.—^Kisllngbury v. Treasurer of 
City of Plainfleld, 160 A. 654, 10 N. 
J.Misc. 798. 

N.T.—^People v. C. Klinck Packing 
Co.. 108 N.B. 278, 214 N.T. 121, Ann. 
Cas.l916D 1061—Anonynious, 12 

Abb.N.Cas. 465. 


Okl.—^Ex parte Perguson, 70 P.2d 
1094, 62 Okl.Cr. 145. 

60 C.J. p 1033 notes 62, 64. 

Work on other day not illegal 

The statute does not place Satur- 
day Work, on the part of persons who 
conscientiously observe Saturday as 
the Sabbath, in same category as 
Sunday work for other persons, or 
make Saturday work illegal for such 
persons, but merely exempts them 
from punishment for performing for¬ 
bidden acts on Sunday.—^Kut v. Al- 
bers Super Markets, 63 N.B.2d 218, 76 
Ohio App. 51, afilrmed 66 N.E.2d 643, 
146 Ohio 'St. 522, appeal dismissed 67 
S.Ct. 86, 329 U.S. 669, 91 L.Ed. 690, re- 
hearing denied 67 S.Ct. 186, 329 U.S. 
827, 91 L.Ed. 702. 

85. Mass.—Commonwealth v. Kirsh- 
en, 80 N.E. 2, 194 Mass. 151, 10 
Ann.Cas. 948. 

60 C.J. p 1057 note 16. 

Work or labor; selling 
Thus statutes relieving such per¬ 
sons from the prohibitions as to work 
or labor, and conflned thereto, do not 
exempt them from the general pro- 
hibition on public selling. 
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N.T.—People v. Friedman, 96 N.E. 
2d 184, 302 N.T. 75, appeal dis¬ 
missed Friedman v. People of State 
of N. T., 71 S.Ct. 623, 341 U.S. 907, 
96 L.Ed. 1345—People v. Rudnick, 
20 N.Y.S.2d 996, 259 App.Idv. 922. 
Wash.—State v. Grabinski, 206 P.2d 
1022, 33 •Wash.2d 603. 

60 C.J. p 1057 note 16 [a] (3), (4). 

86. N.T.—People v. Adler, 160 N.T. 
S. 639, 174 App.Div. 301. 

60 C.J. p 1067 note 17. 

87. Neb.—^Liberman v. State, 42 N. 
W. 419, 26 Neb. 464, 18 Am.S.R. 791. 

60 C.J. p 1057 note 18. 

88. W.Va.—State v. Baltimore, etc., 
R. Co., 16 W.Va. 362, 36 Am.R. 803. 

89. Tex.—^Hanks v. State, 99 S.W. 
1011, 60 Tex.Cr. 677. 

90. Pa.—Commonwealth v. Vaughn, 
18 Pa.Dist. 17, 36 Pa.Co. 609. 

60 C.J. p 1066 note 61. 

9L Ind.—^Bdgerton v. State, 67 Ind. 
688, 33 Am.R 110. 

92. Kan.—Topeka v. Hempstead, 49 
P. 87. 68 Kan. 328. 
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has been reached in particular circumstances, as to 
the gathering of crops.^S 

Under statutes prohibiting hunting on Sunday, it 
has been held that a farmcr may not on that day 
hunt on his own premises unprotected animals or 
birds whicJh are damaging his crops.94 

b. Gasoline and Motor Services 

The sale of gasoline and Services in connection with 
motor vehicles have variously been held within the pro- 
hibltions of Sunday laws or within exceptions thereto. 

The sale of gasoline is within the prohibition of 
statutes against the selling of goods, wares, or mer- 
chandise on Sunday.^s According to some au- 
thorities, the sale of gasoline and similar motor 
supplies is a work of necessity or mercy within the 
Sunday laws,®® and the seller may sell to the public 
generally but there is other authority holding 
that the sale of gasoline on Sunday is not a work 
of necessity, as a matter of law or in the absence 
of special emergency,®® at least where by statute 
ccrtain places are particularly excepted from the 
prohibitions, at which the purchase might have 
•been made instead of being made at the place where 
it was in fact made.®® 

An exception in favor of livery-stable keepers is 
inapplicable to persons selling oil or gasoline.'^ 

Automobile wrecker Service, The operation of an 
automobile wrecker Service on Sunday is, it has been 
held, a work of necessity.® 

Repairmen, The redelivery on Sunday to the 


owner of an automobile repaired on a week day is 
not forbidden by a prohibition of the pursuit on 
Sunday of otie’s ordinary calling;® and, further, it 
seems that under the exception of works of neces¬ 
sity or charity, it might even be lawful to make 
repairs on that day in a ciear case of emergency.** 

Repair of premises of garage or Service station 
on Sunday to enable the public to enter to procure 
gasoline and like goods is not a work of nece'?sity.® 

c. Making of Contracts Generally 

The making of contracts on Sunday has been held 
within some prohibitions, such as that against business, 
but not within others, such as that against servile labor. 

The making of contracts on Sunday is not pro- 
hibited by a statute forbidding servile laboring or 
working,® or, as to contracts which are out of the 
usual line of one^s employment, by statutes forbid¬ 
ding business in the exercise of one’s ordinary call- 
ing,*^ or, as to contracts privately made without 
disturbing others, by statutes forbidding labor which 
disturbs others.® It has been held that the making 
of contracts on Sunday is not illegal under statutes 
respecting labor or “common labor,*'® but there is 
other authority holding that the making of ordi¬ 
nary contracts with respect to business and secular 
affairs is within the prohibitions of such a statute,!^ 
although, even where such rule prevails, contracts 
not for private gain, but referring to the public 
morals and welfare, are held not to be prohibited.^^ 

The making of contracts is “business,” however, 
within the purview of the Sunday laws and con- 


93. Mass.—Commonwealth v. White, 
77 N.E. 636. 190 Mass. 578, 5 L.R. 
A.,N.S.. 320. 

60 C.J. p 1066 note 62 [a]. 

94. Ohio.—Walter v. State, 16 Ohio 
Cir.Ct.,N.S.. 623. 

60 C.J. p 1065 note 63. 

Hunting, shooting, or fishing general- 
ly see infra § 18 c.(l). 


99. Tex.—Grimes v. State, 200 S.W. 
378, 82 Tex.Cr. 612. 

1. Tex.—Johnson v. State, 246 S.W. 
1033, 93 Tex.Cr. 204—Grimes v. 
State, 200 S.W. 378, 82 Tex.Cr. 612. 

2. Miss.—^Duke v. Mitchell, 122 So. 
189, 153 Miss. 880. 


7. Tenn.—^Amis v. Kyle, 10 Tenn. 31^ 
24 Am.D. 463. 

60 C.J. p 1071 note 29. 

Ordinary calling as element in of¬ 
fense generally see supra § 9. 

8. 111.—Richmond v. Moore, 107 111. 
429, 47 Am.R. 446. 

60 C.J. p 1071 note 30. 

9. Mo.—Glover v. Cheatham, 19 Mo. 
App. 656. 

60 C.J. p 1071 note 31. 

10. U.S.—Hili V. Hite, Ark.. 86 F. 
268. 29 C.C.A. 649. 

60 C.J. p 1071 note 32. 

11. Ind.—Bryan v. Watson, 26 N.E. 
666, 127 Ind. 42, 11 L..R.A. 63, over- 
ruling Catlett v. Sweetzer Station 
M. E. Church, 62 Ind. 366, 30 Am.R. 
197. 

12. Wis.—^Howe V. Ballard, 89 N.W. 
136. 113 Wis. 375. 

60 C.J. p 1071 note 34. 


95. S.C.—Charleston Oil Co. v. Poul- 
not, 141 S.E. 464, 143 S.C. 283, 60 
A.L.R. 750. 

60 C.J. p 1070 note 14. 

96. Ga.—Williams v. State. 144 S.E. 
746, 167 Ga. 160, 60 A.L.R. 747, an- 
swer to certified question conform- 
ed to 145 S.E. 483, 38 Ga.App. 694. 

60 C.J. p 1070 notes 16, 17. 

97- Pa.—Commonwealth v. Minich- 
ello. 8 Pa.Dist. & Co. 198. 

98. Vt.—Jacobs v. Clark, 28 A2d 
369, 112 Vt. 484. 

60 C.J. p 1070 note 18. 

63 C.J.S.—52 


3. N.C.—^Maxton Auto Co. y. Rudd, 
97 S.E. 477, 176 N.C. 497. 

4. N.C.—^Maxton Auto Co. v. Rudd. 
supra. 

5. Miss.—^Watkins v. City of Brook- 
haven, 99 So. 363, 134 Miss. 656. 

6. N.Y.—Merritt v. Barle, 31 Barb. 
38, affirmed 29 N.T. 116, 86 Am.D. 
292. 

Effect of contracts and other written 
instruments executed on Sunday 
see infra § 27. 
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tracts referrmg to, and in the course of, one*s usual 
occupation are business of one’s ordinary calling,^^ ! 
even though that calling does not consist of, or 
regularly involve, the making of contracts such as 
the one involved.^^ Further, where the making of a 
contract disturbs others, it is within the prohibition 
of business in one’s secular calling to the disturb- 
ance of others.^S 

Negotiations between a creditor and his debtor, 
it has been held, are neither necessary nor chari- 
table, in the absence of some emergency,^® nor are 
such transactions as the payment of obligationsi*^ 
or the making of loans.^8 

SubscripHon contracts, The solicitation of sub- 
scriptions or the promise to make them, for objects 
of charity, is a work of charity, within the statutory 
exceptions, and hence such transactions are not un-. 
lawful.i® 

d. Manufacturing and Similar Industria! Plants 

Repair work in manufacturing or similar establish- 
ments may be a work of necessity, as may Sunday op- 
eration where continuous operation Is essentiai to ef- 
ficiency. 

Repair work in manufacturing or like industrial 
establishments may come within the exception of 
Works of necessity.20 Moreover, where the na¬ 
ture of the business is such that operation, in order 
to be reasonably efficient, must be continuous, that 
circumstance may make Sunday operation a work 
of necessity within the law but, where whatever 
need there is for continuous operation could readi- 


ly be obviated by the adoption of an alternative 
method of doing business, without unreasonable 
expense, the fact that continuous operation is es¬ 
sentiai to the methods of business actually employed, 
is not sufficient to make it a necessity within the 

exception.22 

e. Newspapers 

Activities in connection with newspapers have been 
held forbidden under various Sunday statutes; but such 
business has also been held a work of necessity, 

The publication, issue, or circulation of newspa¬ 
pers on Sunday has been held to come within stat¬ 
utory prohibitions against doing labor, business, or 
work,23 or forbidding the engaging in worldly em- 
ployment or business.24 According to some au- 
thority, such business is not a work of necessity ;25 
but there is authority to the contrary.26 When 
expressly excepted from the Sunday laws, newspa¬ 
pers may appear on that day as they do on any 
other;27 and, where the sale of newspapers is 
exempted, transportation and delivery thereof are 
necessarily included.23 

The selling of newspapers on Sunday has been 
held to be within the terms of statutes prohibiting 
the sale of goods, wares, and merchandise23 to the 
disturbance of others,^® or the engaging in worldly 
emplo)anent or business on Sunday ;2i and it has 
also been held not to be a work of necessity;32 
but, whether or not the selling thereof is a work 
of necessity or charity, keeping open shop for such 
sales is an offense under statutes forbidding keep- 


13. Ga,—McAuliffe v. Vaughan, 70 
S.R 322» 135 Ga. 852» 33 L..R.A.»N. 
S.» 255, Azin.Cas.l912A 290. 

14. Ga.—^McAulifCe v. Vauffhan, su¬ 
pra. 

60 C.J. p 1071 note 36. 

15. N.H.—State Capital Bank v. 
Thompson, 42 N.H. 369—^Varney v. 
Prench, 19 N.H. S53. 

16. Mass.—Stanton v. Metropolitan 
R Co., 14 Allen 486. 

60 C.J. p 1071 note 38. 

17. Me.—^Mace v. Putnam, 71 Me. 
238. 

18. Me.—^Meader v. White, 66 Me. 
90. 22 Am.R 551. 

19. lowa.—^Ft. Madlson First M. B. 
Church v. Donnell, 81 N.W. 171, 110 
lowa 5. 46 Lr.RA. 858. 

60 C.J. p 1071 note 41. 

20. Ark.—State v. Collett, 79 S.W. 
791, 72 Ark. 167, 64 Li.R.A. 204. 

60 C.J. P 1071 note 42. 


21. Ky.—^Natural Gas Products Co. 
V. Thurman, 266 S.W. 476, 206 Ky. 
100 . 

60 C.J. p 1072 note 43. 

Operation of ice factory 
Tex.—Casualty Reciprocal Exchange 
V. Stephens, Com.Pl., 46 S.W.2d 
143. 

60 C.J. p 1072 note 43 [b] (1). 

22. Ark.—Wilson v. State, 187 S.W. 
937, 125 Ark. 159. 

60 C.J. p 1072 note 45. 

23. Minn.—^Handy v. St. Paul Globe 
Pub. Co.. 42 N.W. 872. 41 Mmn. 188, 
16 Am.SR. 695, 4 L.RA. 466. 

Wis.—Sentinel Co. v. A. D. Meisel- 
bach Motor Wagon Co., 128 N.W. 
861, 144 Wis. 224, 32 Li.R.A.,N.S., 
436, 140 Am.S.R. 1007. 

24. Pa.—Commonwealth v. Houston, 
14 Pa.Co. 395. 

60 C.J. p 1073 note 61. 


Pub. Co., 42 N.W. 872, 41 Mlnn. 188, 
16 Am.'S.R 695, 4 L.R.A. 466. 

26. Kan.—State v. Needham, 4 P.2d 
464, 134 Kan. 155, 82 A.L.R. 493. 

60 C.J. p 1073 note 64. 

27. La.—Schenck v. Schenck, 28 So. 
302, 52 L.a.Ann. 2102. 

28. Tex.—Carter Publications v. Da- 
vls, Civ.App., 68 S.W.2d 640, error 
refused. 

29- Pa.—^Newcastle v. Treadwell, 35 
Pa.Super. 30. 

30. N.T.—Smith v. Wilcox, 24 N.T. 
353, 82 Am.D. 302. 

31. Pa.—Commonwealth v. Mat- 

thews, 25 A. 548, 152 Pa. 166, 18 
L.RA 761. 

60 C.J. p 1073 note 68. 

32. N.T.—Smith v. Wilcox, 24 N.T. 
353, 82 Am.D. 302. 

Pa.—Commonwealth v. Matthews, 25 
A 648, 162 Pa. 166, 18 L.RA 761. 


25. Mlnn.—^Handy v. St. Paul Globe 
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ing open and making no exceptions to the prohibi- 
tion.®3 

f. Sales of Real Property 

Sales or purchases of real property have variously 
been held within or not within the prohibitlons of Sun- 
day laws. 

A private selling or offering for sale of real 
estate, at least where made in such manner as not 
to disturb the public rest and order, has been held 
not prohibited by a statute intended to prohibit the 
sale of commodities or merchaiidise.^^ 

PiirChase of real estate on Sunday has been held 
illegal within statutory provisions prohibiting busi- 
ness on that day,35 but the purchase of a horne has 
been held not a “worldly employment’’ within a 
prohibitory statute,®® but a work of necessity with¬ 
in an exception.®'^ 

g. Selling Tickets or Taking Fees for Admission 

Selllng tickets, or taking fees for admission, has 
variously been held within or not within the prohibitions 
of Sunday laws. 

The selling of tickets to sports or entertainmcnts 
on Sunday is secular or worldly business, employ- 
ment, or labor within the Sunday laws,®® at least 
where it is done in such a fashion as actually to dis¬ 
turb others in the observance of the day;®® but has 
been held not to be ^'servile labor.”^® Such sales 
have also been held to be within prohibitions of 
public selling or offering for sale of goods, wares, 


or merchandise,^! but, according to other author- 
ity, are not within a prohibition of ‘‘selling, offer¬ 
ing, or exposing*' commodities for sale.^® 

The charging or taking of a required fee for ad¬ 
mission is within the statutory prohibition of world¬ 
ly employment or business,^® even though the gath- 
ering for which such fee is required is a meeting 
for the conducting of religious services.^^ A seller 
of tickets for a place of amusement is liable under a 
statute directed against persons keeping open places 
of amusement on Sundays, or the agents or em- 
ployees of such persons.^S 

Selling tickets on Sunday for an entertainment 
on that day, at which it is unlawful for anyone 
to be present, is not a work of necessity or char- 
ity;^® but taking tickets for a project justifiable 
as a work of necessity is itself matter of necessity 
within the exceptions.^*^ 

h. Telegraph Companies 

Telegraph companies have been held not allowed to 
transact a general business on Sunday, but may receive, 
transmit, and deiiver messages referring to matters of 
necessity or charity. 

Under statutes prohibiting labor, or servile labor 
or work, on Sunday, except for works of necessity 
or charity, or forbidding, subject to the same ex- 
ception, the pursuit of one's usual avocation, or of 
work of one’s ordinary calling, it is not per se un¬ 
lawful to keep open on Sunday telegraph offices on 
established telegraph lines,48 and transmit messages 


33. Mass.—Commonwealth v, Dale, 
11 N.E. 534, 144 Mass. 363. 

60 C.J. p 1073 note 70. 

Keeping open generally see supra § 

7. 

34. N.Y.—^People v. Dunford, 100 N. 

E. 433, 206 N.Y. 17—Sayles v. 

Smith, 12 Wend. 67, 27 Am.D. 117. 

Buying and selling generally see in¬ 
fra § 15. 

35. Mass.—Hindenlang v. Mahon, 
114 N.E. 684. 225 Mass. 445. 

AgreemeiLt to purchase, wlth deposit 
N.J.—Greene v. Birkmeyer, 73 A.2d 
728, 8 N.J.Super. 217. 

36. U.S.—Chadwick v. Stokes, C.C.A. 
Pa., 162 F.2d 132, 133, 172 A.L.R. 
405. 

37. U.S.—Chadwick v. Stokes, supra. 

38. Kan.—Topeka v. Crawford, 96 
P. 862, 78 Kan. 683, 17 L,.R.A..N.S., 
1166, 16 Ann.Cas. 403. 

60 C.J. p 1073 note 78. 


Sale of tickets for public conveyanc- 
es see infra § 16 b. 

Shows and entertainments on Sun¬ 
day see infra § 18. 

39. Conn.—State v. Ryan, 69 A. 536, 
80 Conn. 582. 

40. Okl.—State v. Smith, 198 P. 879, 
19 Okl.Cr. 184, followed in Bmkley 
V. State, 198 P. 884, 885. 19 Okl.Cr. 
199, 201, Ramsey v. State, 198 P. 
886, 887, 888, 19 Okl.Cr. 206, 207, 
209, 426, State v. House, 198 P. 888, 
19 Okl.Cr. 204, and Treese v. State, 
198 P. 889, 19 Okl.Cr. 211. 

41. Kan.—State v. Blair, 288 P. 729, 
130 Kan. 863. 

60 C.J. p 1074 note 81. 

42. Okl.—Treese v. State, 198 P. 889, 
19 Okl.Cr. 211—^Binkley v. State, 
198 P. 884, 885, 19 Okl.Cr. 199, 201. 

43- Pa.—Commonwealth v. Weidner, 
4 Pa.Co. 437. 

44. Pa.—Commonwealth v, Weidner, 
supra. 

60 C.J. p 1074 note 84. 
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45. Tex.—Oliver v. State, 144 S.W. 

604, 66 Tex.Cr. 150. 

46. Conn.—State v. Ryan, 69 A. 636, 

80 Conn. 582. 

47. Va.—Lakeside Inn Corporation 

V. Commonwealth, 114 S.B. 769, 134 

Va. 696. 

48. Ind.—Western Union Tei. Co. v. 

Yopst, 20 N.E. 222, 118 Ind. 248. 

3 L.RA. 224. 

60 C.J. p 1082 note 26. 

Duty of telegraph company: 

To accept messages presented on 
'Sunday see the C.J.S. title Tel- 
egraphs and Telephones § 136, 
also 62 C.J. p 141 note SO-p 142 
note 82. 

To deiiver messages on Sunday see 
the C.J.S. title Telegraphs and 
Telephones § 146, also 62 C.J. p 
153 notes 45-47. 

To transmit messages on Sunday 
see the C.J.S. title Telegraphs 
and Telephones § 141, also 62 C.J. 
p 144 note 30-p 145 note 35. 
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While the telegraph company may receive, trans- 
mit, and deliver ali messages referring to matters 
of necessity or charity,50 not ali telegrapliy is a 
Work of necessity as a matter of law,^! and tele¬ 
graph companies, it has been held, may not transact 
on that day a general business as on other days.^^ 
So, the transmittal of messages concerning ordiiiary 
business or social affairs has been prohibited.53 

Telegraph companies cannot, under statutes pro- 
hibiting Sunday labor, unless a case is brought with- 
in the statutory exceptions, employ Sunday as a 
day for establishing new lines,or for putting 
in new offices on lines already established;55 and 
the mere fact that it is desirable to do so on Sun¬ 
day in order to lessen the hazard of accidents to 
trains depending on telegraph lines is not sufficient 
to show necessity where it does not appear that 
such trains could not be stopped on some other 
day long enough to accomplish the purpose with- 
out serious inconvenience or hindrance.^® 

L Tobacco, Cigars, Etc. 

The sale of cigars or tobacco on Sunday, or keeping 
open shop for that purpose, has been held to come within 
varlous Sunday law prohfbitions. 

Sales of cigars or tobacco on Sunday are with¬ 
in statutes prohibiting business transactions,^^ en- 
gaging in worldly employment,^® or offering or 


exposing for sale goods, wares, or merchandise,59 
and within statutes forbidding the pursuit of busi¬ 
ness or work of one’s ordinary calling,60 or the 
doing or exercising by any merchant, tradesman, 
artificer, laborer, or other person of any worldly 
labor, business, or work of his ordinary calling,®! 
where such sale is in fact in pursuance of the 
work ordinarily engaged in by the scller. The 
keeping open of a cigar stand and selling cigars 
or tobacco therefrom, to ordinary boarders and cus- 
tomers on Sunday, by a hotcl keeper, is forbidden 
by such statutes,^2 and it is a violation of Sunday 
laws against keeping open shop to continue the op- 
eration of an establishment for the sale of such 
commodities.^3 

The sale of such articles on Sunday,even to 
habitual users thereof,65 has been held not to be 
a work of necessity or charity, as a matter of 
law, at least where they are not sales by hotel keep- 
ers to traveling guests who have had no oppor- 
tunity to supply themselves for the day;®® nor, 
conversely, is the purchase of such articles within 
those exceptions,®*^ Further, such commodities are 
not within an exception permitting the sale of pro- 
visions,®® nor, although they may perhaps be me- 
dicinal and properly capable of sale as such, under 
some circumstances, are they drugs, within the ex¬ 
ceptions of the Sunday laws;®® and the mere state- 
ment of the seller, although a druggist, at the time 
of sale, that he was selling them as drugs does not 


49. Ark.—Cleary v. State, 19 S.W. 
313, 66 Ark. 124. 

Ind.—^Western Union Tei. Co. v. 
Yopst, 20 N.E. 222, 118 Ind. 248, 3 
Ii.R.A. 224. 

50. Ind.—^Western Union Tei, Co. v. 
Pulling, 96 N.E. 967, 49 Ind.App. 
172. 

<60 C.J. p 1083 note 31. 

SeasoiLable necessity; notlce 

A telegraph company is prohibited 
from receiving messages on Sunday 
unless It appears that a reasonable 
necessity for sending message exist- 
■ed and company had notlce of that 
necessity. 

*Ga.—^Postal Telegraph-Cable Co. v. 

Kaler, 16 S.K2d 77, 65 Ga.App. 641. 
Ind.—'Western Union Tei. Co. v. 
Topst, 20 N.K. 222 , 118 Ind. 248, 
3 U.R.A. 224. 

51. Ga.—^Postal Telegraph-Cable Co. 
V. ICaler. 16 S.E.2d 77, 66 GsuApp. 
641. 

60 C.J. p 1082 note 28. 

52. Ga.—'Willingham v. Western Un¬ 
ion Tei. Co.. 18 S.E. 298, 91 Ga. 449. 

60 C.J. p 1082 note 29. 


63. N.T.—^Kiley v. Western Union 
Tei. Co., 39 Hun 158, afflrmed 16 
N.E. 76, 109 N.T. 231. 

60 C.J. p 1082 note 30. 

54. Ark.—Cleary v. State, 19 S.W. 
313, 56 Ark. 124. 

55. Ark.—Cleary v. State, supra. 

56. Ark.—Cleary v. State, supra 

57. Mass.—Commonwealth v. Gold- 
smith, 67 N.E. 212, 176 Mass. 104. 

58. Pa—Baker v. Commonwealth, 6 
PaCo. 10. 

60 C.J. p 1083 note 36. 

59- Mo.—State v. Ohmer, 34 Mo.App. 
115. 

60 C.J. p 1083 note 37. 

60. Ga,—^Penniston v. Newnan, 46 S. 
E. 65, 117 Ga 700. 

61. S.C.—Oliveros v. Henderson, 106 
S.B. 865, 116 S.C. 77. 

60 C.J. p 1083 note 39. 

62. Ind.—^Mueller v. State, 76 Ind. 
810, 40 Anci.H. 245, overruling Car- 
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ver V. State, 69 Ind. 61, 36 Am.R. 
205. 

60 C.J. p 1083 note 42. 

Keeping open generally see supra § 

7. 

63. Mass.—Commonwealth v. Mar- 
zynski, 21 N.E. 228, 149 Mass. 68. 

60 C.J. p 1083 note 43. 

64. Ky.—McAfee v. Commonwealth, 
190 S.W. 671, 173 Ky. 83, L.R.A. 
1917C 377. 

60 C.J. p 1083 note 44. 

65. Pa.—Baker v. Commonwealth, 6 
PaCo. 10. 

60 C.J. p 1083 note 45. 

66. Ind.—^Mueller v. State, 76 Ind. 
310, 40 Am.B. 245. 

67. Pa.—Commonwealth v. Hoover, 
26 PaSuper. 183. 

68. Mo.—State v. Ohmer, 34 Mo.App. 
116. 

69. Mass.—Commonwealth v. Mar- 
zynski, 21 N.E. 228, 149 Mass. 68. 

60 C.J. p 1084 note 49. 
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render the sale lawfuU® It is not lawful to keep 
open shop for the purpose of making such sales 
within an exception, in the law against keeping es- 
tablishments open, of those retailing drugs or med- 
icines, where it does not appear that the articles 
sold in such establishment were intended as medi- 
cines or that the keeping open was to supply them 
for that purpose."^! 

It has been held that a restaurant keeper who 
keeps open in part for the purpose of supplying 
cigars or tobacco is, to the extent that the establish- 
tnent is kept open for such purpose, guilty of violat- 
ing statutes against keeping open shop .'^2 

j. Travel 

Sunday travel fs illegal oniy where made so by stat¬ 
ute; travel for particular purposes has been held with- 
In or not wlthin exceptions of acts of necessity or charity 
In statutes otherwlse prohibiting Sunday travel. 

Traveling on Sunday is illegal only in so far as 
it has been made so by statute, and travel not with- 
in any prohibition, or which is within the operation 
of some exception, is not forbidden.'^^ Travel pure- 
ly for pleasure*^^ or for the purpose of visiting oth- 
^rs*^® is not within a prohibition of work, labor, 
or business; nor is traveling to the dwelling of 
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another to make a social visit a ‘^game, play, or 
recreation” within acts forbidding such activities;*^® 
nor is riding or walking, although purely for pleas- 
ure, forbidden by prohibitions of “sporting.”'^^ 

Where the statutory prohibitions do extend to the 
travel involved, but an exception is made in favor 
of acts of necessity or charity, whether traveling on 
Sunday is within the exceptions of the statutes is 
dependent, to a considerable degree, on its moral 
fitness and propriety.78 One who has traveled for 
a permitted purpose remains within the exception 
while returning, even though he does not take the 
same or the shortest route back if, from the route 
actually taken, it appears that his purpose through- 
out remains only that of returning and not that 
of diverging for a different and unexcepted pur- 
pose.79 Although the travel may have in its in- 
ception a permitted object, if a person diverges from 
that object and pursues another, which is not with¬ 
in the exceptions, the traveling from the time of 
such divergence is within the prohibition of the 
statute.80 

k. Water; Idght 

The operation of water and light plants on Sunday, 


70- Mass.—Commonwealth v. Gold- 
smith, 67 N.K 212, 176 Mass. 104. 

71. Mass.—Commonwealth v. Mar- 
zynskl, 21 .NT.E. 228, 149 Mass. 68. 

60 C.X p 1084 note 51. 

72. Mass.—Commonwealth v. Gra- 
ham, 56 N.B. 829, 176 Mass. 5. 

73. Me.—^Buck v. Biddeford, 19 A. 
912, 82 Me. 433. 

60 C.J. p 1084 note 64. 

Oarriage or transportation of per- 
sons or property see infra § 16. 

74. Ohio.—^Nagle v. Brown, 37 Ohio 
St 7. 

75. N.H.—Corey v. Bath, 36 N.H. 
530. 

76. N.H.—Corey v. Bath, supra. 

77- Ohio.—Nagle v. Brown, 37 Ohio 
St 7. 

78. Mass.—'Smith v. Boston, etc., R. 

Co., 120 Mass. 490, 21 Am.R. 638. 

60 C.J. p 1084 note 59. 

Travel held within. exceptions 

(1) Going to, or returning from, 
funerals.—Davls v. Somerville, 128 
Mass. 594, 35 Am.R. 399—^Horne v. 
Meakin, 115 Mass. 326. 

(2) Going to or from religious 
meetinga. 


Mass.—^Peital v. Middlesex R. Co., 109 

Mass. 398, 12 Am.R. 720. 

Pa.—Commonwealth v. Nesbit, 34 Pa. 

398. 

(3) Servant traveling for the pur¬ 
pose of preparlng needful food for 
employer.—Crosman v, Lrynn, 121 
Mass. 301. 

(4) Taklng a visitor horne on a 
wintry night.—Buck v. Biddeford, 19 
A. 912, 82 Me. 433. 

(5) Traveling in pursuance of a 
duty under a valid contract.—Com¬ 
monwealth V. Knox, 6 Mass. 76. 

(6) Traveling to visit one’s par- 
ents.—Logan v. Mathews, 6 Pa. 417. 

(7) Traveling to visit minor chil- 
dren.—^McClary v. Lowell, 44 Vt, 116, 
8 Am.R. 366—60 C.J. p 1084 note 66. 

(8) Traveling to procure medicine. 
—Gorman v. Lowell, 117 Mass. 65. 

(9) Traveling to visit sick friends, 
—^Doyle V. Lynn. etc., R. Co., 118 
Mass. 195, 19 Am.R. 431. 

(10) Traveling to visit sick rela- 
tlves.—Cronan v. Boston, 136 Mass. 
384—60 C.J, p 1084 note 63. 

(11) Walking or riding for purpos¬ 
es of exerclse.—Sulllvan v. Malne 
Cent. R. Co., 19 A. 169, 82 Me. 196, 8 
L.R.A 427—60 C.J. p 1084 note 60. 


Travel held not within exceptions 

(1) Accompanying another to the 
dwelling of a friend for a purely so¬ 
cial visit.—^Davls v. Somerville, 128 
Mass. 694, 35 Am.R 399—Stant on v, 
Metropolitan R. Co., 14 Allen, Mass., 
485. 

(2) Traveling purely for pleasure. 
—Gregg V. Wyman, 4 Cush., Mass., 
322. 

(3) Traveling for the purpose of 
obtaining one's mail.—Bucher v 
Fitchburg R Co., 131 Mass. 166, 41 
Am.R 216—60 C.J. p 1084 note 74. 

(4) Traveling to ascertaln wheth¬ 
er a house Is ready for occupancy.— 
Smith v. Boston, etc., R. Co., 120 
Mass. 490, 21 Am.R. 638. 

(5) Traveling to see employer to 
request a change of worklng hours.— 
Connolly v. Boston, 117 Mass. 64, 19 
Am.R 396. 

(6) Traveling to supply a market 
with fresh meat on Monday,—Jones 
V. Andover, 10 Allen, Mass., 18—60 
C.J, p 1086 note 78 [a]. 

78. Mass.—^Davis v. Somerville, 128 
Mass. 694, 36 Am.R. 399. 

80. Mass.—^Davls v. Somerville, su¬ 
pra. 

60 C.jr. p 1086 note 78. 
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and acts necessary or incident thereto, are lawfui as 
Works of necessity. 

A statutory exception in favor of works of ne¬ 
cessity permits the operation on Sunday of plants 
for the supply to the public of water^^ and light,^^ 
and, further, permits the performance of acts nec¬ 
essary to secure the purity of the public water sup¬ 
ply,83 and of acts done as incidents to the operation 
and supply of such facilities, in maintaining the 
piant in good condition.84 On the other hand, it 
does not permit the performance by public Serv¬ 
ice companies or their employees, not directly en- 
gaged in operation of the piant, of acts only re- 
motely incidental to such operation, where some 
alternative means of doing business could be adopt- 
ed without unreasonably burdening such compa- 
nies.85 

L Other Acts or Transactions 

Varicus other acts or transactions have been held 
within or not within the prohibitions of Sunday laws or 
exceptione thereto. 

In addition to the acts and transactions consid- 
ered supra this section various other acts and 
transactions have been considered by the courts to 
determine whether they are in violation of Sunday 
laws or come within the exceptions to such laws.83 


Attorneys. Even though it is within the pro¬ 
hibitions of the statute for an attorney to engage 
in his professional activities generally on Sunday, 
there are some Services that an attorney may law- 
fully perform on Sunday, where the law expressly 
authorizes certain suits and other legal matters to 
be done on that day,87 or under the exceptions of 
works of necessity and charity.88 

Gaming, A general prohibition against gaming 
on Sunday embraces every species of gaming for 
money;89 and “gaming” has been held to include 
not only gambling which is illegal under other acts, 
but all gambling on Sunday of whatsoever kind;30 
and thus playing and betting at cards have been held 
to come within the meaning of a statute prohibiting 
a housekecper from suffering gaming on Sunday,3l 
and a specific pro'hibition of card playing, either 
for wager or amusement, renders it immaterial 
whether the game was for the one or the other, 
the gist of the offense being the playing of cards 
for whatever purpose.32 

Gaming is not within the purview of prohibitions 
on common labor or the exercise of one's usual 
avocation,83 nor is private playing at cards or dice 
within those statutes forbidding public exhibitions 
and spectacles.8^ 


81. Ark.—Turner v. State, 107 S.W. 
388, 85 Ark. 188. 

82. Ark.—Turner v. State, supra. 

60 C.J. p 1086 note 82. 

83. Pa—Commonwealth v. Peters, 
19 PaDist. 467. 

60 C.J. P 1086 note 83. 

84. Ark.—Turner v. State, 107 S.W. 
388, 86 Ark. 188. 

60 C.J. p 1085 note 84. 

85. Ark.—^Wilson v. State, 187 S.W. 
937, 125 Ark. 159. 

60 C.J. p 1085 note 85. 

86. AmeiLdmeiLt to by-law of 'bene- 
£Lcial associatioxL could be construed 
as “work of charlty’* or “work of 
necessity."—Singer v. Brith Achim 
Ben. Ass'n, 18 A.2d 131, 143 Pa 
Super. 372. 

Commercial ezlilblt Intended to 
stimulate saJes is not work of neces¬ 
sity.—Commonwealth v. McDonald, 
32 PaDist. &Co. 257. 

AnlmalEi 

(1) The taking up and impounding 
of anlmals on Sunday has been up- 
held as a work of necessity.—^Wlld 
V. Sklnner, 23 Pick., Maas., 261—3 
C.J. p 183 note 43. 


(2) There is authority to the con- 
trary.—Prost v. Hull, 4 N.H. 153—3 
C.J. p 183 note 44. 

CaJUng on honseholders, for the 
purpose of propagandizing religious 
views, however unwelcome such caJl- 
ing may be, does not constitute a 
desecration of the Sabbath or the 
disturbance of a private family with¬ 
in the statute.—State v. Mead, 300 
N.W. 523, 230 lowa 1217. 

'^Sabbath breaking” has been held 
to be distlnguished by the terms of 
a particular statute from the offense 
of selling liquor on Sunday.—Seim 
V. State, 56 Md. 666, 39 Am.R. 419— 
State V. Popp, 45 Md. 432. 

Slot maohlues 

Statutes forbidding the showing 
forth or exposing to sale of any 
wares or goods, on Sunday, apply to 
Slot machines automatically vending 
wares.—Cain v. Daly, 56 S.E. 110, 74 
S.C. 480. 

87. Mlss.—Jones v. Brantley, 83 So-. 
802, 121 Mlss. 721, 8 A.L.R. 1363. 

88. Ga.—^Pew v. Gunter, 72 S.E. 720, 
10 GaApp. 100. 

60 C.J. p 1057 note 22. 
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89. Tex.—^Borders v. State, Cr., 66 
S.W. 1102. 

60 C.J. p 1069 note 7. 

“Gaming" deflned generally see Gam¬ 
ing § 1 d (1). 

Mere rolling of dice, without bet¬ 
ting, does not constitute offense.— 
Jackson v. State, 1 So.2d 601, 30 Ala. 
App. 114, certiorari denied 1 So.2d 
602, 241 Ala 141. 

City limlts 

Under a statute prohibiting gam¬ 
ing for money within the limits of 
any city on Sunday, a person cannot 
be convicted for gaming at a resi- 
dence outside the corporate limits, 
although the residence is on private 
ground adjacent to the city.—Bor- 
ders V. State, Tex.Cr., 66 S.W. 1102. 

90. Md.—State v. Pearson, 2 Md. 
310. 

91. Md.—State v. Fearson, supra 
60 C.J. p 1070 note 9. 

92. Ark.—Stockden v. State, 18 Ark. 
186. 

93. Ind.—State v. Conger, 14 Ind. 
396. 

94. Miss.—^Rucker v. State, 7 So.. 
223, 67 Mids. 328. 

60 C.J. p 1070 note 13. 
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Liccnsed btisinesses. The mere fact that a li- 
cense has been granted to do certain acts or carry 
on a certain business does not exempt one holding 
such license from the necessity of complying with 
Sunday laws, where the acts or business in question 
are of such nature as to fall within the prohibitions 
of such laws;95 and this is true even where the 
license is one granted by the United States.^® 

Mines and oil wells. The operation on Sunday 
of fans and pumps to keep a mine free from gas 
or water is not a necessity, within the exceptions 
of the statutes, if it would be possible, without 
undue expenditure of time or money, to accomplish 
that object by a different construction of the mines 
or by the adoption of improved appliances.®*^ Sun¬ 
day operation of oil wells, if their continuous op¬ 
eration is rcquired to prevent scrious and permanent 
injury thereto, may be a necessity within the ex- 
ception,9® but it is not so if the failure to work 
therein on Sunday causes no serious loss but a mere 
inconvenience or delay;9® and if, by pumping a 
part only of the day, the threatened injury might 
be avoided, there is no such necessity, within the 
statute, as will permit of pumping throughout the 
whole of the day.i 

Conditions may arise or exist in connection with 
the drilling of oil wells, which will render legal 
the performance of Sunday work with relation 
thereto.2 

Miscellaneous professional or skilled Services. 
Healing the sick or employing a physician to do so 
is within the exceptions in favor of works of ne¬ 
cessity or oharity.3 The work or employment of an 
undertaker is a matter of necessity within the pur- 
view of the Sunday laws ^ The operation of a 


photographer's studio has been held to be such 
work as is within a statute forbidding Sunday *la- 
•bor.”5 

The giving of instruction to another on Sunday 
is not “labor,” within the prohibition of a Sun¬ 
day law.® 

Services rendered a church as psalm reader, choir 
master, officiator at baptisms, and parochial teacher 
have been held valid as incident to the church’s 
works of charity.*^ 

Wills; disposition of property, The exeeution 
of a will has been held not to be “work, labor, or 
business” within the meaning of statutory prohibi¬ 
tions of such matters,® nor is it forbidden under 
a statute prohibiting engaging in worldly business 
or employment on Sunday;® and the drawing and 
exeeution of a will are not forbidden by statutory 
prohibitions of work, business, or labor of one’s 
secular calling.i® It has, moreover, been suggested 
that the exeeution of a will might come within the 
exception of works of necessity or charity;ii and 
the arrangements made by a dying man for the 
disposition of his property may well be found to 
come within the category of works of necessity.^^ 

§ 14 . -Barber Shops and Drug Stores 

a. Barber shops 

b. Drug Stores 

a. Barber Shops 

Barbering, or keeping open a barber shop, ts within 
some statutory prohibitions of Sunday activities, but not 
others. It may constitute a work of necessity or charity, 
but ordinariiy is not such as a matter of iawi 

Barbering is within the meaning of general stat- 


95. Pa.—Commonwealth v, Ameri¬ 
can Baseball Club of Philadelphia, 
138 A. 497, 290 Pa. 136. 53 A.Li.R. 
1027. 

60 C.J. P 1070 note 25. 

96. Pa.—Commonwealth v. Rees, 10 
Pa.Co. 545—Minock v. Common¬ 
wealth, 3 Phila. 347. 

97. Ark.—Shipley v. State, 32 S.W. 
489, 33 S.W. 107, 61 Ark. 216. 

96. W.Va.—State v. McBee, 43 S.E. 
121, 62 W.Va. 257, 60 L.R.A. 638. 

99. Pa.—Commonwealth v. Funk, 9 
Pa.Co. 277. 

60 C.J. p 1072 note 51. 

1, Pa.—Commonwealth v. Glllesple, 
10 Pa.Co. 89. 


2. Tex.—Maryland Casualty Co. v.. 

Garrett, Civ.App., 18 S.W.2d 1102— 
Maryland Casualty Co. v. Marshall, 
Civ.App., 14 S.W.2d 337. ' 

3. Pa.—»Stagger’s Bstate, 8 Pa. 
Super, 260. 

Vt—Smith V. Watson, 14 Vt. 332. 

4. Mass.—Carton v. Shea, 45 N.E.2d 
826, 312 Mass. 634—Donovan v. 
MeCarty, 30 N.E. 221, 166 Mass. 
543. 

N.Y.—^McNamee v. McNamee, 9 N.T. 
St. 720. 

5. Minn.—State v. Dean, 184 N.W. 
276, 149 Minn. 410. 

e. N.T.—^Key System Institute v. 
Weissman, 191 N.T.S. 320, 117 

Misc. 296, 39 N.Y.Cr. 337, declining 
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to follow Bilardeaux v. H. Bencke 
Lith. Co., 9 N.T.S. 607, 16 Daly 78. 

7. N.J.—^Boruch v. SS. Pe ter & 
Paurs Orthodox Russian Church, 
166 A. 723, 111 N.J.Law 116. 

8. Mass.—^Bennett v. Brooks, 9 Al- 
len 118. 

60 C.J. p 1086 note 86. 

9. Pa.—^Appeal of Beitenmans, 65 
Pa. 183. 

10. N.H.—George v. George, 47 N.H. 
27. 

11. Mass.—Bennett v. Brooks, 9 Al- 
len 118. 

12. N.H.—^Lawrence v. Far well, 163 
A. 116, 86 N.H. 69. 
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utes proJirbltlng work, or labor, or common labor, 
the doing or exercising of the common avocations 
of or engagement in “worldly employment or 

business” on Sunday.^5 Barbering is prohibited 
by statutes forbidding any person to pursue his 
business or the work of his ordinary calling;^® 
and the keeping of a barber shop open for business 
is within statutory prohibitions against keeping any 
save certain enumerated places of business open 
for the purpose of transacting business therein.^^ 
Of course, where there is a valid special prohibi- 
tion of barbering, acts in the pursuit of that trade 
are illegal.^^ 

However, barbering is not unlawful under a 
statute prohibiting the opening of any place of 'busi¬ 
ness for the purpose of trade or sale of goods, 
wares, and merchandise,!^ and the mere keeping 
open of a barber shop, without performing any la¬ 
bor therein, does not violate a law against Sab- 
bath breaking by keeping open Stores or dram 
shops.20 The open and public exercise of the 
barber trade on Sunday, it has been held, does not 
constitute a public nuisance.^l’ 

Although, under some circumstances, barbering 
may constitute a work of necessity or charity,^^ 
in the absence of special circumstances barbering 
or the keeping open of a barber shop is not ondinari- 
ly to be regarded as being so as a matter of law;'23 
and, where specially prohibited either absolutely 
or except under described conditions, it is, to the 
extent of such legislative prohibitions, excluded 
from matters constituting works of necessity.24 

Authority of municipality, A statute empowering 
municipal goveming bodies to regulate the open¬ 


ing and closing of barbershops on Sundays has 
been held valid.^5 

Where the legislature has failed to grant bar- 
bers the right to engage in business on Sunday, 
by statutes forbidding certain acts, with specified 
exceptions, on that day, cities are authorized, un¬ 
der their general powers of govemment, to pro- 
hibit such work on Sunday by ordinances equally 
applicable to ali within the same class.^® 

b. Drug Stores 

The extent to which drug Stores generally, or sales 
of goods therein, are within exceptions to the Sunday 
laws depends on the language of the exceptions. 

The operation by a druggist of a drug store on 
Sunday is within prohibitions of the pursuit of 
work or business of one*s ordinary calling^*? or 
of keeping open shop.^8 Exceptions in favor of 
works of charity or necessity do not extend to all 
sales of drugs or medicinal preparations, merely 
by reason of their character as such, and such sales, 
when otherwise prohibited, are permitted to be 
made under such exceptions only when they are 
in fact matters of necessity or charity, under the 
circumstances as they exist.29 So, if the excep- 
tion to a prohibition of keeping open shop is only 
of works of necessity or charity, a druggist may 
not open his store or keep it open even where his 
sole purpose in doing so is the sale of drugs 
he may, in cases of necessity or on matters of 
charity, enter for the purpose of supplying drugs 
or medicines, but it is an offense for him to keep 
open shop to engage in the traffic of drugs or 
medicines generally.^i 


13. Ky.—Gray v. Commonwealth, 
188 S.W. 354, 171 Ky. 269, L.R.A. 
1917B 93. 

60 C.J. p 1057 note 24. 

14. Tenn.—State v. Lorry, 7 Baxt. 
95, 32 Am.R. 555. 

60 C.J. p 1057 note 26. 

15. Pa.—Commonwealth v. WaJd- 
man, 21 A. 248. 140 Pa. 89, 11 L.R. 
A. 563. 

60 C.J. P 1057 note 27. 

16. Ga.—^McCaln v. State, 58 S.E. 
550, 2 Ga.App. 889. 

60 C.J. p 1057 note 28. 

17. Utah.—State v. Sopher, 71 P. 
482, 25 Utah 318, 95 Am.S.R. 845, 
60 L.R.A. 468. 

60 C.J. p 1068 note 29. 


18. Neh.—State v. Murray, 176 N.W. 
666, 104 Keb. 61, 8 A.L.R. 563. 

60 C.J. p 1058 note 30. 

19. Wash.—State v. Krech, 38 P. 
1001, 10 Wash. 166. 

20. Ark.—State v. Prederlck, 45 Ark. 
347, 55 Am.R. 666. 

21. Tenn.—State v. liorry, 7 Baxt. 
95, 32 Am.R. 555. 

22. Mass.—Stone v. Graves, 13 N.E. 
906, 145 Mass. 353. 

60 C.J. p 1058 note 37. 

Work of necessity or charity gener¬ 
ally see supra § 11. 

23. Okl.—^Bx parte Johnson, 141 P. 
2d 699, 77 Okl.Cr. 360. 

60 C.J. p 1068 note 38. 

24. Neb.—State v. Murray, 175 N.W. 
666, 104 Neb. 51, 8 A.L.R. 563. 
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25. N.J.—^Amodio v. Board of Com- 
missioners of Town of West New 
York, 43 A.2d 889, 133 N.J.Law 220. 

26. Okl.—^Bx parte Johnson, 141 P. 
2d 599, 77 Okl.Cr. 360. 

27. Ga.—Penniston v. Newnan, 45 
S.E. 66, 117 Ga. 700. 

28. Me.—State v. Morin, 80 A. 751, 
108 Me. 303. 

29. Ga.—^Penniston v. Newnan, 45 
S.E. 65, 117 Ga. 700. 

30. Me.—State v. Morin, 80 A, 761, 
108 Me. 303. 

31- Me.—State v. Morin, supra. 

60 C.J. P 1066 note 36. 

Shops where more than one kind of 
trade or traffic is pursued see su¬ 
pra § 7, 
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If, however, such a law excepts from its op¬ 
eratiori the sale of drugs, those who open shop 
for that purpose are not within its prohibition.32 
If the exception in the statute is of druggists, with- 
out limitation as to the articles to be sold, the 
keeping open of drug Stores is no offense.33 In 
order for the exception to operate, the person act- 
ing must be a bona fide druggist and be bona fide 
engaged in keeping open a drug store,34 but, if 
those facts exist, he is not limited to the sale of 
drugs but may lawfully sell articles of other de- 
scriptions from his stock in trade which he handles 
in connection with the drug store.35 Where a stat¬ 
ute prohibiting Sunday sales generally expressly ex¬ 
cepts the sale of drugs and medicines, no offense 
arises from the selling of commodities capable 
of medicinal use for the purpose of being thus 
used.3® 

An exception in favor of boarding houses, inns, 
and other houses of entertainment for sojourners 
and travelers does not operate as an exception of 
drug stores.37 

§15. -Buying and Selling Generally 

Selling on Sunday has variously been held within or 
not within the prohibitions of Sunday laws, or excep- 
tions thereto, according to the wording of the laws and 
the circumstances of the sale. Purchasing has been 
held not uniawfui under some statutes. 

Sales on Sunday were not prohibited at common 
law.3 8 Statutes prohibiting public selling on Sun¬ 
day, 3 9 or prohibiting such selling except in specified 


cases,40 have been held valid; and municipal cor- 
porations may be empowered to prohibit the sale 
of particular merchandise on that day.4i 

Statutes prohibiting public selling or offering 
or exposing for sale on Sunday refer only to such 
acts as are public in character,42 and private casual 
sales are not prohibited by such statutes,43 at least 
where the sales made have no tendency to produce a 
violation of the public order and solemnity of the 
day.44 On the other hand, a private casual sale 
has been held within a prohibition of public traf- 
fic;46 and even private casual sales, at which no 
One else is present, have been held to be the ex- 
ercise of business in one*s secular calling to the 
disturbance of others.46 Advertising in Sunday 
newspapers, coupled with the provision of a Serv¬ 
ice, on Sunday, for taking telephoned orders to 
be filled on Monday from unascertained goods, does 
not constitute public selling, or offering for sale, 
on Sunday.47 

Statutes prohibiting the exercise of one’s ordinary 
calling on Sunday do not forbid sales of a kind 
different from that in which the seller is customari- 
ly engaged,48 but do apply to tradesmen who en- 
gage in selling their ordinary wares on that day;49 
and selling may be within the prohibition of a 
statute forbidding the pursuit of one*s usual avoca- 
tion.50 It has been held that casual private sales 
on Sunday do not constitute labor but the con- 
trary has been held as to engaging on that day in 
the business of selling.52 There is even some au- 


32. Ga.—^Penniston v. Newnan, 46 
S.E. 66, 117 Ga. 700. 

33. Ala.—^Ex parte Stollenwerck, 78 

So. 454, 456, 201 Ala. 392, mandate 
conformed to 78 So. 991, 16 Ala. 
App. 698. 

34. Ala.—^Ex parte Stollenwerck, su¬ 
pra. 

60 C.J. p 1065 note 40. 

35. Ala.—Ex parte Stollenwerck, su¬ 
pra. 

36. Tex.—^Watson v. State, 79 S.W. 
31, 46 Tex.Cr. 138. 

60 C.J. p 1065 note 42. 

37. Pa.—Splane v. Commonwealth, 
12 A. 431, 9 Pa.Cas. 201, followed 
in Commonwealth v. Ryan, 16 Pa. 
Co. 223. 

38. Pa.—Commonwealth v. Dlffen- 
baugh, 26 Pa.Co. 65. 

60 C.J. p 1069 note 40. 

Keeplngr open shop see supra $ 7. 

■Sale on Sunday as nulsance see Nui- 
sances S 75 d« 


39. Mo.—State v. Malone, 192 S.W. 
2d 68, 238 Mo.App. 939. 

Valid exercise of pollce power 
Mo.—State v. Malone, supra. 

40. N.T.—^People v. Priedman, 96 
N.E.2d 184, 302 N.T. 76, appeal dis- 
mlssed Priedman v. People of 
State of N. T., 71 S.Ct 623, 341 
U.S. 907, 96 L.Ed. 1346. 

41. N.J.—Sherman v. Paterson, 82 
A. 889, 82 N.J.Law 346. 

Moniclpal prohibition. of sale of 
necessarios on Sunday held not con- 
trary to statutes.—^Komen v. City o-f 
St. Louis, 289 S.W. 838, 316 Mo. 9. 

42. Mlnn.—Ward v. Ward, 77 N.W. 
966, 76 Minn. 269. 

60 C.J. p 1069 note 41. 

43. N.T.—Batsford v, Every, 44 
Barb. 618. 

60 C.J. p 1069 note 42. 

44. Mlnn.—Ward v. Ward, 77 N.W. 
966, 75 Minn. 269. 

N.T,—^Boynton v. Page, 13 Wend. 426. 
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45. Okl.—^Helm v. Brlley, 87 P. 695, 
17 Okl. 314. 

46- N.H.—Thompson v. Williams, 58 
N.H. 248. 

47. N.T.—^People v. Gimbel Bros., 
115 N.T.S.2d 857, 202 Misc. 229. 

48- Tenn.—Amis v. Kyle, 10 Tenn. 

31, 24 Am.D. 463. 

60 C.J. p 1059 note 45. 

49. Ga.—^Arnheiter v. State, 41 S.E. 
989, 116 Ga. 672, 68 L.R.A. 392. 

60 C.J. p 1059 note 47. 

50. Ind.—State v. Saurbaugh, 23 N. 
E. 720, 122 Ind. 208. 

51. Neb.—^Horacek v. Keebler, 6 
Neb. 365. 

Tex.—Benson v. State, 85 S.W. 800, 
47 Tex.Cr. 609. 

52. W.Va.—State v. Wertz, 114 S.E. 
242, 91 W.Va. 622, 29 A.L.R. 891. 

60 C.J. p 1059 note 60. 
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thority to the effect that buying and selling, or mer- 
chandising, comes within the language of regulations 
regarding “common labor but according to 
other authority that term is exclusive of labor 
which is skilled by reason of connection with trade 
or commerce, and hence of sales by shopkeepers;^^ 
and similarly, it is held, whatever may be the mean- 
ing of “servile labor,” it does not include the con- 
duct of a dealer engaged in selling his wares.^® l 

A single sale from a store does not of itself con¬ 
stitute a violation of statutes against keeping open,56 
although, when coupled with the general requi- 
sites of such an offense, as discussed supra § 7, 
it is unlawful under such statutes.^? Selling on Sun- 
day is within statutory prohibitions on worldly 
employment or business,^^ and, of course, where 
the statute directly forbids the sale, barter, or dis- 
position of goods, wares, or merchandise on Sun- 
day, any sale of the designated articles on that day 
is against the law.59 

Work of necessity or mercy, within the statutory 
exceptions, may consist of a sale of property,®® even 
though the purchase is for the purpose of resale;^^ 
but the language of a statute may be such that 
necessity is not made a defense for the sale of 
personal property.®^ it is not a necessity to buy 
anything on Sunday which by the exercise of proper 
care might be purchased the day before,63 and 
sales, to be a matter of necessity, must be of things 
of which reasonable foresight would not require 
the purchase on some prior day.®^ 

Donation to charity of the proceeds from prohib- 
ited sales does not make the sales themselves mat¬ 
ter of charity, within the exceptions.®^ 

Purchases. Casual purchases on Sunday for con- 


sumption are not worldly employment or business, 
within the statutory prohibition,®® the purchaser not 
being particeps criminis to the offense committed by 
the seller in making the sale,®"^ even though the 
person purchasing is an agent employed by an or- 
ganization to secure evidence to be used in prose- 
cutions under the Sunday laws.®® Nor do statutes 
forbidding selling on that day include within their 
prohibitions the act of purchasing, or render it 
unlawful to buy;®® further, statutes prohibiting 
the exercise of one's ordinary calling do not render 
it unlawful to purchase, when the purchases made 
are not a part of or ordinary incident to the pur- 
chaser’s calling.'^® 

Religious hooklets. The distribution of religious 
booklets and the occasional receipt of small sums 
therefor, by members of a religious group, do not 
constitute “selling property,” where the alleged 
sales are merely incidental and collateral to the 
main object of preaching and publicizing the doc- 
trines of the order, and booklets were given free 
to those not desiring to contribute.'^^ 

Exposmg for sale, within a statutory prohibition, 
consists of keeping and showing for the purpose 
of selling, or placing in view with the purpose and 
intention of selling.'^^ 

§ 16. - Carriage or Transportation of 

Persons or Property 

a. In general 

b. Services incident to traveling or trans¬ 

porta tion 

a. Ih General 

Apart from speciflc statutory prohibitions or excep¬ 
tions, the carriage or transportation of persons or prop- 


53. Ind.—^Bitel v. State, 33 Ind. 201. 
Ohio.—Cincinnati v. Rice, 15 Ohio 

225. 

54. Neb.—State v. Somberg, 204 N. 
W. 788, 113 Neb. 761. 

55. Minn.—State v. Weiss, 105 N.W. 
1127, 97 Minn, 125. 

56. Ala.—^Dixon v. State, 76 Alcu 89. 
60 C.J. P 1059 note 56. 

57. Ala.—^Dixon v. State, supra— 
Snider v. People, 59 Ala. 64. 

58. Ala.—0*Donnell v. Sweeney, 5 
Al€L 467, 39 Am.D, 336. 

Pa.— ^Friedebom v. Commonwealth, 
6 A. 160. 113 Pa. 242, 67 AjzlH. 464. 


59. Mlss.—Gulfport v. Stratakos, 43 
So. 812, 90 Miss. 489, 13 Ann.Ca3. 
855. 

60 C.J. p 1059 note 60. 

60. U.S.—Chadwick v. Stokes, C.C.A, 
Pa., 162 F.2d 132, 172 A.L.R. 407. 

Purchase of horne see supra § 13 f. 

61. Pa.—Commonwealth v. Linaugh, 
13 Pa.Dist. 486, 30 Pa.Co. 466. 

62. Wash.—State v. Grabinski, 206 
P.2d 1022, 33 Wash.2d 603. 

63. Ohio.—Schlichte v. State, 8 Ohio 
N.P.,N.S., 265. 


65. S.C.—Oliveros v. Henderson, 106 
S.E. 855, 116 S.C. 77. 

66. Pa.—Commonwealth v. Hoover, 
25 Pa.Super. 133. 

67. Pa.—Commonwealth v. Hoover, 
supra. 

68. Pa.—Commonwealth v. Hoover, 
supra. 

69. Ark.—^Armour & Co. v. Rose, 36 
S.W.2d 70, 183 Ark. 413. 

70. N.C.—^Melvin v. Easley, 52 N.C. 
356. 

71. lowa.—State v. Mead, 300 N.W. 
623, 230 lowa 1217. 

72. Mo.—State v. Hogan, 252 S.W. 
90, 212 Mo.App. 473. 


64. Ohio.—Schlichte v. State, supra. 
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erty on Sunday has commonly been held to be within 
general exceptions of works of necessity. 

The operation of railroads or other public con- 
veyances on Sunday has been held in particular 
cases to be within statutory prohibitions of labor, 
worldly employment or business,*^^ and compelling 
servants to labor and the operation of street- 
cars on Sunday, with the ordinary noise incident 
thereto, if it has a tendency to disturb any persons 
in the rest and repose of the day, has been held a 
breach of the peace.*^® While the applicability of 
the exception of necessity or charity has been held 
to depend on the purpose and nature of the travel 
or transportation in the particular case,'^^ accord- 
ing to other authority, the exception in favor of 
works of necessity is held to permit the operation 
generally on Sunday of railroads,"^8 Street rail¬ 
roads,or ferry boats,^® the carrier being without 
any duty to inquire as to the character or purpose 
of the travel or transportation in order to be brought 
within this exception,81 the operation of which is, 
in this instance, utterly independent of such con- 
siderations.82 Transportation merely for pleasure, 
without any element of business, health, religion, 
or charity, such as the transportation of a purely 
pleasure excursion by boat or train, is not within 
such exceptions,83 although even such transporta¬ 
tion has been held within statutory exceptions in 
favor of the general Sunday operation of steam 

railroads.34 

An express statutory declaration on the matter 


Controls, so that where the operation of trains or 
other public conveyances is made an express ex¬ 
ception to the general Sunday prohibitions, the car- 
riers specified may lawfully operate on that day;85 
but where a specific prohibition of such operation 
exists, as, for instance, where the running of freight 
or excursion trains on Sunday is prohibited, it is 
in violation of law to operate such transportation 
agencies as are thus dealt with.86 

Permission or approval by railroad, Where the 
operation of trains falis within the statutory pro¬ 
hibitions, without being embraced by any of the stat¬ 
utory exceptions, the permission or approval of the 
railroad company is an essential ingredient of the 
offense ;87 express direction or approval of such 
operation, however, is not essential.88 If the op¬ 
eration is by an authorized agent acting within 
the scope of his authority, the doing of the act, 
even though willfully, is sufficient to give rise to a 
suspicion of assent which, if corroborated by a 
showing of repeated acts of the same character, 
amply shows the assent of the company,89 but such 
operation on a single occasion, especially if it is 
in violation of the express command of the com¬ 
pany, does not make out the requisite assent.^o 
However, the fact that the company has issued 
general orders to its employees not to run trains on 
Sunday, without also showing that in the particular 
instance the rules were violated without the sanction 
of the ofEcer indicted, is not conclusive against the 
existencc of assent or approval.^i 


73. Ark.—^Barefleld v. State, 107 S. 
W. 393, 85 Ark. 134. 

Mass.—Day v. Highland St. R. Co., 
135 Mass. 113, 44 Am.R. 447. 

Delivery of foodstuflis to consumers 
see infra § 17. 

Prohibition of Sunday operation or 
delivery as interference with inter¬ 
state commerce see Commerce § 
63 b. 

Requirement of railroad Service on 
Sundays see Railroads § 418 b (1). 

Travel see supra § 13 j. 

74. Pa.—Sparhawk v. Union Pass. 
R. Co., 64 Pa. 401. 

60 C.J. p 1060 note 75 [a] (1). 

75. Ark.—Barefleld v. State, 107 S. 
W. 393, 86 Ark. 134. 

76. Pa.—Commonwealth v. Jeandell, 
2 Grant 506, 3 Phila. 509. 

77. W.Va.—State v. Baltimore, etc., 
R. Co., 15 W.Va. 362, 36 Am.R. 803, 
24 W.Va. 783, 49 Am.R. 290. 

60 C.J. p 1061 note 80. 

78. Ky.—Commonwealth v. Louis- 
ville, etc., R. Co., 12 Ky.L. 505. 

60 C.J. p 1061 note 81. 


79. Pa.—Commonwealth v. Prison 
Warden, 11 Pa.Dist. 45. 

60 C.J. p 1061 note 82. 

80. N.T.—Carroll v. Staten Island R. 
Co., 58 N.Y. 126, 7 Am.R. 221. 

81. Ky.—Commonwealth v. Louis- 
ville, etc., R. Co., 80 Ky. 291, 3 Ky. 
L. 788, 44 Am.R. 475. 

60 C.J. p 1061 note 84. 

82. Mo.—State v. Chicago, etc., R. 
Co., 143 S.W. 785, 239 Mo. 196. 

60 C.J. p 1061 note 85. 

83. Ind.—Dugan v. State, 25 N.B. 
171, 125 Ind. 130, 9 L.R.A. 321. 

60 C.J. p 1061 note 86. 

84. Ky.—Louisville, etc., R. Co. v. 

Commonwealth, 30 S.W. 878, 17 

Ky.L. 223. 

85. W.Va.—State v. Norfolk, etc., 
R. Co., 10 S.E. 813, 33 W.Va. 440. 

60 C.J. p 1061 note 89. 

86. N.C.—State v. Atlantic Coast 
Line R. Co., 62 S.E. 765, 149 N.C. 
470. 

60 C.J. P 1061 note 90. 

82 Z 


Transportation of oonunodities 
Transportation of general com- 
modities, including gasoline, in in¬ 
terstate commerce, by motor truck 
or trailer, between certain hours on 
Sunday, held, under statutes, unlaw- 
ful in absence of emergency.—Com¬ 
monwealth V. Crosby, Mass., 106 N.B. 
2d 538. 

87. N.C.—State v. Atlantic Coast 
Line R. Co., 62 S.E. 755, 149 N.C. 
470. 

60 C.J. P 1062 note 91. 

88. W.Va.—State v. Bal timore, etc., 
R. Co., 15 W.Va. 362, 36 Am.R. 803, 
24 W.Va, 783, 49 Am.R.. 290. 

89. W.Va.—State v. Baltimore, etc., 
R. Co., supra. 

90- W.Va.—State v. Baltimore, etc., 
R. Co., supra. 

60 C.J. p 1062 note 94. 

91. Ga.—^Heard v. State, 17 S.E. 857, 
92 Ga. 477. 

60 C.J. p 1062 note 95. 
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Carrying persons fraveling on necessary or chari- 
table missionsj as to religious Services, or to visit 
the sick,93 or other lawful necessary travel^^ is 
permitted under the exceptions of necessity or char- 
ity, and it is in fact doubtful whether, disregarding 
the exceptions, carriage to religious meetings is 
“worldly employment or business” at all, in the 
sense in whioh the statute prohibits such matters.^^ 

Other instances of transportation have been con- 
sidered and held to be^® or not to be®'^ works of 
necessity or charity. 

b. Services Incident to Traveling or Transporta^ 
tion 

Varlous particular acts and Services Incident to the 
provision of facilities for travel or transportation have 
been held works of necessity within exceptions of Sun- 
day statutes; other such acts or Services have been held 
not within such exception. 

Where travel or transportation on Sunday is 
legal any acts necessary in rendering such transpor¬ 
tation available to members of the public are works 
of necessity,®® although such acts are worldly em¬ 
ployment or business within the statute.®® Persons 
engaged in such work are not bound to inquire 
whetiher the travel is of the class permitted, nor 
is their freedom from liability dependent on the 
legality of the character of the travel in any par¬ 
ticular case;^ nor does an exemption by statute 
from the duty of furnishing such facilities on Sun¬ 
day render them liable if, notwithstanding such 


exemption, they nevertheless attend to such busi¬ 
ness.® 

These principies have been applied to lock keep- 
ers of canals,® ticket sellers,^ and streetcar motor- 
men,5 and to the inspection and repair of railroad 
cars,® the repair of property essential to the law¬ 
ful Sunday operation of trains,*^ the coaling of 
locomotives employed in the transportation of live- 
stock,® and the switching of trains in the yards 
to prevent traffic congestion.® Similarly, acts in the 
construction or maintenance of a transportation 
System which cannot be performed on week days 
without a disarrangement of schedule and conse- 
quent endangering of life and property have been 
held works of necessity,^® as have acts in pursuance 
of the duty of maintaining railroad premises or 
tracks in a safe condition,!^ or of protecting and 
preserving property delivered for carriage.^® 

Where, however, the acts involved are the Serv¬ 
ices of persons employed by the several members 
of the public in their use of such transportation fa¬ 
cilities, serving as agents of such persons and not 
of those furnishing the facilities, their conduct is 
within the prohibitions of such laws if the travel 
or transportation does not in fact come within the 
class permitted on Sunday and no particular ground 
of necessity exists;!® if there is some exigen- 
cy requiring the immediate performance of the 
Service, it is thereby rendered necessary and is no 
offense.^^ Further, although done by persons em- 


92 . Pa.—CommonweaJth v. Nesbit, 
34 Pa. 398. 

93. Mass.—Cronan v. Boston, 136 
Mass. 384. 

94. Mass.—Crosman v. Lynn, 121 
Mass. 301. 

Travel generally see supra § 13 j. 

95. Pa.—Commonwealtli v. Nesbit, 
34 Pa. 398. 

96. CarryixLg mali 

Mass.—Commonwealth v. Knox, 6 
Mass. 76. 

CtoiiiVeylng prlsoiLer to Jall 
Mlch.—Pislier v. Kyle, 27 Mich. 464. 

97. tbxeshlng' maoliine 
Mo.—State v. Stuckey, 73 S.W. 735, 

98 Mo.App. 664. 

60 C.J. P 1062 note 8. 

XiZovine bonaeliold ffoods of another 
N.H.—•Williams v. Hastings, 59 N.H. 
373. 

CoUectloiL of lamidry 
N.H.—State v. Lavoie, 97 A. 666, 78 
N.H. 99. 


98. Ga.—^Kellam v. State, 67 S.E. 
683, 7 Ga,App. 575. 

60 C.J. p 1063 notes 9, 11. 
Compelling- seamen.to labor on Sun- 
days see Seamen § 44. 

Travel generally see supra § 13 j. 

99. Pa.—Commonwealth v. Robb, 3 
Pa.Dist 701, 14 Pa.Co. 473, 17 Pa. 
Co. 860. 

1. Pa.—^Murray v. Commonwealth, 
24 Pa. 270. 

60 C.J. p 1063 note 12. 


7. Ga.—Kellam v. State, 67 S.E. 683, 
7 Ga.App. 575. 

60 C.J. p 1063 note 18. 

8. Pa.—Commonwealth v. Conway, 
2 Leg.Chron. 329. 

9. Ga.—'Williamson v. State, 71 S.E. 
509, 9 Ga.App. 442. 

10. Ind.—^Tonoski v. State, 79 Ind. 
393, 41 Am.H. 614. 

60 C.J. p 1063 note 21. 


2. Pa.—^Murray v. Commonwealth, 
suprau 

60 C.J. p 1063 note 13. 

3. N.Y.—People v. Lyons, 5 Hun 643. 
Pa.—Murray v. Commonwealth, 24 

Pa. 270. 

4. Pa,—Commonwealth v, Fuller, 4 
Pa.Co. 429. 

5. Pa.—Commonwealth v, Prison 
Warden, 11 Pa.Dist. 45. 

6. Pa.—Commonwealth v. Robb, 3 
Pa.Dist. 701, 14 Pa.Co. 473, 17 Pa. 
Co. 360. 

60 C.J. p 1063 note 17. 


11. Pa.—Commonwealth v. Pfahler, 
44 Pa.Co. 5. 

60 C.J. p 1063 note 22. 

12. U.S.—^Powhatan Steamboat Co. 
v. Appomattox R. Co. Co., Va, 24 
How. 247, 16 L.Ed. 682. 

60 C.J. p 1064 note 23. 

13. Pa—Scully V. Commonwealth, 
36 Pa 611. 

60 C.J. p 1064 note 24. 

14. Mass.—Perkins v. 0’Mahoney, 
131 Mass. 546. 

60 O.J. p 1064 note 25. 
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ployed by the person furnishing the facilities, acts 
are within the prohibitions of such statutes if the 
supplying or operation on Sunday of the particular 
facilities involved is illegal under the circumstances 
as tihey exist.^^ Such employees, moreover, may 
be within statutory prohibitions on travel, while 
performing their Services, their conduct in traveling 
being incidental only to their act in laboring, how- 
ever, and being illegal to the extent that the la¬ 
bor they are performing is a violation of the Sun¬ 
day laws.^® 

Even where particular acts in furtherance of 
travel are specifically prohibited, except in cases 
of necessity or charity, the proihibition on furnishing 
such facilities is not absolute, and such an act, if 
it falis within the exceptions, is permissible.i*^ 

Repairing highway or driveway. Repairing of 
public highways on Sunday, so as to prevent dan- 
ger to the public, is a work of necessity but it 
has been held that the repaving of a city Street by 
one under contract to do so, but not on Sunday, 
and not acting at the iiistance of any official is not 
a necessity if the failure to act thus would not 
be in fact detrimental to the public.^^ 


Repair of a private driveway into a place of busi- 
ness is not a work of necessity.^o 

Services incidental to the carriage of mail and es- 
sential to the regular operation of that Service ha ve 
been held to be within the exception of necessity.^i 

§ 17. - Furnishing Food or Refreshments 

The furnishing of food or refreshments is within the 
prohibitions of various Sunday laws; but it may be 
removed from such prohibition by the operation of stat¬ 
ute or ordinance. 

The furnishing of food or refreshments is within 
the prohibition of various Sunday laws .22 How^ 
ever, isolated sales are not, it has been held, with¬ 
in a prohibition of labor.23 Where a valid statute 
or ordinance exists specifically prohibiting or per- 
mitting the operation of a designated class of es- 
tablishments or of business, or the sale of des¬ 
ignated foodstufifs, its terms are controlling.24 

Where exceptions are made in favor of the sale 
of food, or meals, or certain designated articles and 
refreshments, refreshments not included in the ex¬ 
ceptions may not be sold.25 An exception per- 
mitting the dressing of meat or victuals in specified 
places has been held not to extend to the selling 


16. Ind.—^Dugan v. State, 25 N.E. 
171, 125 Ind. 130, 9 L.R.A. 321. 

60 C.J. p 1064 note 26. 

le. Mass.—^Day v. Highland St. R. 

Co., 136 Mass. 113, 44 Am.R. 447. 

60 C.J. p 1064 note 27. 

17. Conn.—Myers v. State, 1 Conn. 
502. 

60 C.J. p 1064 note 28. 


dise."-—McKeown v. State, 124 S.W. 
2d 19, 20, 197 Ark. 464. 

(2) Act of sellingr beer on Sunday 
constituted a violation of the Sab- 
bath law.—People v. Waldman, 26 
N.T.S.2d 707, 261 App.Div. 1001, af- 
flrmed 38 N.B.2d 223, 287 N.T. 650. 

(3) Deallngr in intoxicating liquors 
on Sunday generally see Intoxlcating 
Liquors § 256. 


Mich.—^People v. Derose, 203 N.W. 95, 
230 Mich. 180. 

Absence of prohibition In state law 
Fact that state law do es not for- 
bid selling of vegetables and pro¬ 
duce on Sunday is not guaranty of 
right to do so even though forbid- 
den by other valid laws and ordi- 
nances.—City of Shreveport v. Har- 
ris, 162 So. 330, 178 La. 686. 

Sale between certain hours prohibit¬ 
ed 

Ordinance prohibiting sale of gro- 
ceries between certain hours on Sun- 
days held valid as against clalm 
that it violated the vice and immoraJ- 
ity statute; fact that ordinance did 
not include all hours of the day and 
all merchandise did not render it in- 
valid or make lawful the sale of 
groceries before the first time of day 
mentioned.—^Richman v. Board of 
Com'rs of City of Newark, 4 A.2d: 
601, 122 N.J.Law 180. 

25. N.Y.—Quinlan v. Conlln, 34 N.T, 
S. 952, 13 Mlsc. 668. 

60 C.J. p 1067 note 67. 

**lflron-int03cicatlng refreshments, 
in the particular context, have been 
held to refer only to liquids and nol 
to apply to cheese, bread, and butter. 
—State V. Cranston, 86 P.2d 682, 69 
Idaho 661. 


18. Mass.—Flagg v. Millbury, 4 
Cush. 243. 

60 C.J. p 1064 note 29. 

19. N.T.—People v. Lynch, 141 N.T. 
S. 728, 166 App.Div. 601, 29 N.T.Cr. 
644. 

20. Miss.—Watkins v. Brookhaven, 
99 So. 363, 134 Miss. 666. 

21. Tex.—^Nelson v. State, 8 S.W. 
927, 26 Tex.App. 599. 

60 C.J. p 1064 note 31. 

22. Peu—Splane v. Commonwealth, 
12 A. 431, 9 Pa.Cas. 201. 

66 C.J. p 1066 notes 65-63, 66. 

Duty of Innkeepers to receive guests 
on Sunday see Innkeepers § 9 b. 

Beer 

(1) Beer is within meanlng of Sun¬ 
day law providing penalty for retall- 
ing any “goods, wares and merchan- 


23. Tex.—^Benson v. State, 86 S.W. 
800, 47 Tex.Cr. 609. 

60 C.J. p 1066 note 64. 

24. Neb.—State v. Somberg, 204 N. 
W. 788, 113 Neb. 761. 

60 C.J. p 1066 note 66. 

Power of miuiicipallty 
A charter provision conferring 
Power on council of city to regulate 
trades and business was a general 
rather than a speciflc power, wlth 
respect to validity of ordinance pro¬ 
hibiting Sunday sale of meats and 
foods.—^Lo Tempio v. City of Niagara 
Falis, 2 N,T.S.2d 103, 166 Misc. 338. 

Ordinance held valid 
Cal.—Justesen^s Food Stores v. City 
of Tulare, 84 P.2d 140, 12 Cal.2d 
324—Dorsa v. Board of Sup’rs of 
Santa Clara County, 72 P.2d 912, 
23 Cal.App.2d 217. 
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of intoxicating liquor in sudh places,26 or of re- 
freshments of any sort in places not in the classes 
specified by the statute ;2'7 but such an exception 
permits articles of food generally to be prepared 
and procured in the designated classes of places on 
Sundays,28 and this has been 'held as to a wide 
variety of articles of food.29 An exception permit- 
ting the sale of food includes animal food;26 but 
an exception as to “farmers’ markets” does not in¬ 
clude a feed sto re selling to farmers.21 An ex¬ 
ception of “confectionery” is not limited to can- 
dies;22 ^nd an exception permitting the sale of 
‘^cooked and prepared foods” includes canned 

foods.23 

Work of necessity or charity. The fumishing of 
food or refreshments is not always, as a matter 
of law, a Work of necessity or charity.24 Keeping 
a grocery25 or confectionery36 store open on Sun- 
day for the general transaction of business is not 
a Work of necessity, whatever might be the rule 
with respect to particular sales of groceries, and 
this is so despite the fact that prepared foods for 
immediate consumption are incidentally sold in con- 
nection with the operation of such establishment.27 


Further, a statutory exception in ‘ favor ^ of the 
sale of necessaries does not permit the keeping open 
of a refreshment business, where a statute pro- 
hibits the opening of establishments for the recep- 
tion of company;28 but under a statute prohibiting 
the keeping open of groceries, but providing that 
it shall not be construed to prevent the sale of any 
provisions, keeping open a grocery for the purpose 
of selling provisions only is no offense.29 Even if 
itself permitted on Sunday, the sale of refresh¬ 
ments cannot be used as a device to evade other 
Sunday laws and to permit the doing of acts gen¬ 
erally prohibited on that day.46 

Restaurant or innkeepers. The preparation or 
fumishing by keepers of inns, restaurants, and the 
like, of food or refreshments to be consumed on 
the premises is a work of necessity within the 
statutory exceptions,4i and, according to some au- 
thority, this is so regardless of whether the pur- 
chasers are regular 'boarders or mere casual cus- 
tomers.42 There is authority to the effect that re¬ 
freshments must be sold as a part of, or incident to, 
a meal and not separately in order to come within 
the exception,43 and even authority holding that 


26. Pa.—Omit V. Commonwealth, 21 
Pa. 426, 

27. Pa.—Splane v. Commonwealth, 
12 A. 431, 9 Pa.Cas. 201, followed 
in Commonwealth v. Ryan, 16 Pa. 
Co. 223. 

60 C.J. p 1067 note 70. 

28. Pa.—Commonwealth v. Breitin- 
ger, 40 Pa.Co. 617. 

60 C.J. p 1067 note 71. 

29. Pa.—Commonwealth v. Barnhart, 
40 Pa.Co. 37. 

60 C.J. p 1067 note 72. 

30. N.Y.—^People v. Shifrin, 94 N.E. 
2d 724, 725. 301 N.Y. 445. 

31. N.Y.—People v. Shifrin, 101 N.Y. 
S.2d 613, 616, 198 Misc. 348, re- 
versed on other grounds 94 N.E.2d 
724, 301 N.Y. 445. 

32. N.Y.—People v. Kent, 296 N.Y.S. 
972, 974, 163 Misc. 887. 

35- N.Y.—People v. Wolen, 291 N.Y. 
S. 665, 666, 161 Misc. 286. 

DlsoriminatloxL hetweexi delloates- 
-sens and other Stores, In the right 
to sell canned foods, is remediable 
only by the legislature, and not by 
Judlcial construction of quoted 
phrase.—People v. Wolen, supra. 

34. Pa.—Commonwealth v. Pedano, 
33 Pa.Dist. &Co. 651, 20 Erie Co. 
290, 30 Mun.L.R. 102. 

«0 C.jr. p 1067 note 74, 


Dellvery of foodstuffs see infra this 
sectlon. 

rnmlshlxig of particiUar items held 
not necessary 

(1) Beer.—McKeown v. State, 124 
S.W.2d 19, 197 Ark. 454. 

(2) Presh bread and bakery prod¬ 
ucta.—'Shaka v. State, 16 Ohio N.P., 
N.S., 564. 

(3) Fresh meat—State v. James, 
62 S.E. 214, 81 S.C. 197, 128 Am.S.R. 
902, 18 L..R.A.,N.S., 617, 16 Ann.Cas. 
277—60 C.J. p 1068 note 81. 

(4) Fruit—Gulfport v. Stratakos, 
43 So. 812, 90 Miss. 489, 13 Ann.Cas. 
855—60 C.J. p 1068 note 76. 

(5) Ice.—State v. James, 62 S.E. 
214, 8 S.C. 197, 128 Am.S.R. 902, 18 
L,R.A.,N.S., 617, 16 Ann.Cas. 277— 
60 C.J. p 1068 note 75. 

(6) Ice cream.—Oli veros v, Hen- 
derson, 106 S.E. 856, 116 S.C. 77—60 
C.J. p 1068 note 79. 

(7) Milk.—Commonwealth v. Mar¬ 
tin, 7 Pa.Co. 154. 

(8) Soft drlnks.—^McAfee v. Com¬ 
monwealth, 190 S.W. 671, 173 Ky. 83, 
L.R.A.1917C 377—60 C.J. p 1068 note 
78. 

35. Mo.—State v. Hogan, 252 S.W. 

90, 212 Mo.App. 473. 

60 C.J. p 1068 note 83. 
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Keeping open on Sunday generally 
see supra § 7. 

3S. Ky.—McAfee v. Commonwealth, 
190 S.W. 671, 173 Ky. 83, L.R.A. 
1917C 377. 

Vt.—State V. Corologos, 143 A. 284, 
101 Vt. 300, 59 A.L..R. 1541. 

37. Ky.—^McAfee v. Commonwealth, 
190 S.W. 671, 173 Ky. 83, L.R.A. 
1917C 377. 

38. N.H.—State v. Jacques, 40 A 
398, 69 N.H. 220. 

39. Kan.—State v. 0’Donnell, 226 P. 
1078, 116 Kan. 182. 

60 C.J. p 1068 note 87. 

40. N.Y.—^Economopoulos v. Bing- 
ham, 109 N.Y.S. 728. 

60 C.J. p 1068 note 88. 

41. Tenn.—Baird v. State, 167 S.W. 
2d 332, 179 Tenn. 444. 

60 C.J. p 1068 note 91. 

42. Pa.—Commonwealth v, Breitin- 
ger, 40 Pa.Co. 617. 

43. Pa.—Commonwealth v. Hengler, 
15 Pa.Co. 222. 

60 C.J. p 1069 note 94. 

Sale of beer as Incident to serv- 
ing of meals held valid.—Baird v. 
, State, 167 S.W.2d 332, 179 Tenn. 444. 
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a restaurant keeper can dispense, by virtue o£ an 
exception in favor of those keeping hotels or res- 
taurants, only such food or refreshments as he is 
authorized to sell by reason of his restaurant li- 
cense.^^ 

A statute expressly prohibiting the sale of 
^‘drinks” makes it unlawful for restaurant keep- 
ers to sell on Sunday soft drinks and like bever- 
ages, even as an incident to a meal.^^s Qne who 
takes out a restaurant license merely as a blind in 
order to conduct his real business of selling beer 
is not immune from prosecution for following his 
usual vocation on Sunday.46 Consumption of the 
food or refreshments on the premises is not ordi- 
narily sufficient of itself to avoid the terms of the 
law where the act of supplying it is prohibited;^*^ 
and it has been held that, although hotel and res¬ 
taurant keepers may sell foods or refreshments 
to be consumed on the premises as incident to their 
general employment without violating the law, sales 
for consumption elsewhere are outside the scope 
of the hotel or restaurant businesses, and hence 
unlawful.'** It has also been held that exemptions 
in favor of hotel or restaurant keepers are not 
personal exemptions but are intended to exempt the 
articles sold rather than the sellers, and that the 
sale of food for consumption on the premises, even 
though not 'by a restaurant or hotel keeper, is no 
offense.** 

Keeper of fruit stand is a shopkeeper, within the 
meaning of a statute forbidding merchants or shop- 
keepers to keep store open on Sunday. 

Delivery of foodstuffs, The exception of works 
of necessity has been held to authorize a dairy- 
man to deliver milk to his customers on Sunday 


but not to permit the delivery of bread, by bakers^ 
outside of their premises,®* even though such de- 
liveries are confined to common victuallers who, 
within statutory exceptions, are permitted to operate 
on Sundays.®* Exceptions permitting the sale of 
particular foodstuffs have been held not permis- 
sive of their delivery,®* and vice versa.®® 

A park authority has been held to have exclu- 
sive jurisdiction with respect to the sale of food 
and beverages in public parks on the Christian Sab- 
bath.®® 

§ 18. - Sports and Entertainments 

a. In general 

b. Moving pictures 

c. Outdoor sports and amusements 

a. In Greneral 

Whether or not particular sports, amusements, or 
entertainments, or the operation of enterprises or es- 
tablishments devoted thereto, will be held lawfui on 
Sunday depends on the language of the applicable stat- 
utes. 

Any entertainments and pastimes may be law- 
fully operated on Sunday which are not prohibited 
either in positive terms or by necessary implica- 
tion, at least if they are not in their nature unlaw¬ 
ful, immoral, or dangerous to public health or safe- 
ty;®*^ but amusements salutary or harmless in them- 
selves, of a public character and attracting crowds 
of persons, may not comport with the order neces¬ 
sary to the due observance of the Sabbath.®* 
‘‘Games” and ‘‘contests,” as used in a statute reg- 
ulating the holding of Sunday games and contests, 
are very broad generic terms,®* and should be giv- 
en ordinary and usual signification.®* 


44. Va.—^Ellis V. Town of Coving- 
ton, 94 S.E. 154, 122 Va. 821. 

60 C.J. p 1067 note 68. 

45. N.C.—State v. Weddington, 125 
S.E. 257, 188 N.C. 643. 37 A.L.R. 
573. 

46. Tenn.—Baird v. State. 167 S.W. 
2d 332, 179 Tenn. 444. 

47. Pa.—New Castle v. Cummings, 
36 Pa.Super. 443. 

60 C.J. p 1069 note 95. 

48. Mass.—Commonwealth v. Meck- 
el, 108 N.E. 917, 918, 221 Mass. 70. 

60 C.J. p 1069 note 97. 

49. Tex.—Saleh v. State, 239 S.W. 
207, 91 Tex.Cr. 316, 21 A.L.R. 752. 

60 C.J. p 1069 note 98. 

50. Miss.—Gulfport v. StrataJtos, 43 


So. 812, 90 Miss. 489, 13 Ann.Cas. 
855. 

51. Kan.—Topeka v. Hempstead, 49 
P. 87, 58 Kan. 328. 

60 C.J. p 1069 note 2. 

52. Mass.—Commonwealth v. McCar- 
thy, 138 N.E. 835, 244 Mass. 484. 

56. Mass,—Commonwealth v. Mc- 
Carthy, supra. 

60 C.J. p 1069 note 4. 

54. Mass.—Commonwealth v. McCar- 
thy, supra. 

60 C.J. p 1069 note 6. 

55. Pa.—Commonwealth v. Martin, 7 
Pa.Co. 154. 

60 C.J. p 1069 note 6. 

56. N.J.—Hili V. Borough of Col- 
lingswood, 88 A.2d 506, 9 N.J. 369. 


57. Idaho.—Ex parte Hull, 110 P. 
256, 18 Idaho 475, 30 L.R.A.,N.S.. 
465. 

60 C.J. p 1074 note 92. 

Selling tlckets on Sunday see supra 
§ 13 g. 

Regulation of theaters and shows 
generally see the C.J.S. tltle Thea¬ 
ters and Shows §§ 3-16, also 62 C. 
J. p 843-p 862 note 88. 

58. N.T.—Neuendorf v. Duryea, 6 
Daly 276, 52 How.Pr. 267, afhrmed 
69 N.T. 657, 25 Am.R. 235. 

Prohihitory act held valld 
N.T.—People v. Hoym, 20 How.Pr. 
76. 

59. Ga.—Worley v. State, 54 S.B.2d» 
439, 79 Ga.App. 694. 

60. Ga.—^Worley v. State, supra. 
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Stage exhibitions and performances and tbe like 
have been held not to be within prohibitions of com- 
mon labor but the operation and management 
of a place of entertainment, such as a tiheater, on 
Sunday, has been held to be within a prohibition 
of Sunday labor, at least as to a manager personally 
directing such operation on that day,®^ or other 
persons actually performing labor involved in con- 
nection with the presentation of any performance 
or entertainment,63 or with furnishing facilities 
for the exercise of any pastime;®^ and the giv- 
ing of shows and entertainments, if done within 
one’s ordinary calling, comes within a statutory 
provision against engaging in one’s usual avoca- 
tion.®5 Moreover, causing employees to assist in 
the operation of an entertainment enterprise may 
be within the prohibition of compelling labor.®® 
Similarly, the operation of an amusement enter¬ 
prise for gain on Sunday is within a prohibition of 
the conduct of “work or business,*’®^ or of engag¬ 
ing in worldly employment or business.®® How- 
ever, it has been held that the operation of a place 
of entertainment, even for gain, is not prohibited 
as a ‘business where the statute specifically forbids 
certain businesses but does not include that par- 
ticular kind of entertainment.®^ 

Statutes prohibiting the keeping open of places 
where sports or games of chance are carried on 
do not forbid or punish the use of sports or games 
on Sunday,70 but they do make it unlawful to keep 
open places devoted to sports falling within the 
prohibition of the statute and, similarly, statutes 
prohibiting the keeping open of a store, shop, or 


other place of business make it an olfense for the 
manager of a theater to keep it open for business 
on Sunday.72 Under statutes of such character, 
however, it is the keeping open which is an of¬ 
fense, and the performances or exhibitions given in 
a place thus kept open are not olfenses.73 

Statutes directed against sporting, playing, riot- 
ing, hunting, fishing, shooting, or the like on Sun¬ 
day are properly to be confined, it has been held, 
to outdoor diversions, so that the giving of, or per¬ 
forming in, indoor spectacles, games, and entertain¬ 
ments is not prohibited under statutes of such a 
nature.74 In order that the operation of any place 
of amusement may be prohibited under a statute 
operating against places of public entertainment or 
amusement to which admission is charged, it is re- 
quired that a fee for admission be charged.75 
Statutes confined to those disturbing the public peace 
or good order of society do not prohibit the giving 
of theatrical performances, at a place removed from 
family dwellings, and in a manner not repugnant 
to public peace and order ;7® nor are shows so con- 
ducted as not seriously to interrupt the repose and 
religious liberty of the community within a stat¬ 
ute forbidding public shows.77 

Under statutes prohibiting some or all stage per¬ 
formances on Sundays, every performance compre- 
hended within the terms of the statute and not 
otherwise excepted is forbidden, either under its 
particular designationi® or by necessary implica- 
tion;7® and every performer therein is a violator 
of the Sunday laws.®® A statute making it un¬ 
lawful to keep open or maintain a theater on Sun- 


€1, Neb.—Wirth v. Calhoun, 89 N. 

W. 786, 64 Neb. 316. 

«0 O.J. p a074 note 93. 

62. Elan.—State v. Kelly, 284 P. §63, 
129 Kan. 849. 

€0 C.J. P 1074 note 94. 

63. 111.—Clinton v. Wilson, 101 N. 
E. 192, 267 111. 580. 

N.T.—Moore v. Owen, 109 N.T.S. 686, 
68 Misc. 332, 22 N.T.Cr. 68. 

64. Tex.—^Ex parte Axsom, 141 S. 
W. 793, 63 Tex.Cr. 627, 40 L.E.A.. 
N.S., 179, Ann.Cas.l913B 794. 

60 C.J. p 1074 note 96. 

65. Ind.—^Ross v. State, 36 N.E. 167, 
9 Ind.App. 35. 

€6. Ky.—Capital Theater Co. v. Com- 
monwealth, 199 S.W. 1076, 1178 Ky. 
780. 

67. E2y.—Capital Theater |Co. v, Com- 
xnonwealth, supra. 


68. N.J.—^State v. Rosenbergr, Sup., 
116 A. 203, 

60 C.J. p 1076 note 1. 

69. N.T.—•Wllllam Fox Amusement 
Co. V. McClellan, 114 N.T.S. 694, 62 
Mlsc. 100. 

70. Conn.—State v. Mlller, 36 A. 796, 
68 Conn. 373. 

Keeping open generally see supra § 7. 

71. Conn.—State v. Mlller, supra. 

60 C.J. p 1075 note 4. 

72. Neb.—Dillard v. State, 176 N.W. 
668, 104 Neb. 209. 

60 C.J. p 1075 note 6. 

73. Tex.—^Muckenfuss v. State, 116 
S.W, 51, 66 Tex.Cr. 229, 20 L.R.A., 
N.S., 783, 131 Am.S.R. 813, 16 Ann. 
Cas. 768. 

74. Minn.—State v. IChamberlaln, 127 
N.W. 444, 112 Minn. 62, 30 Li.R.A, 
N.S., 336, 21 Ann.Cas. 679. 


N.T.—^People v. Lynch, 108 N.T.S. 
209. 

60 C.J. p 1076 note 8. 

Moving pictures see Infra subdlvlslon 
b of this section. 

75. Tex.—^Ex parte Jacobson, 116 S. 
W. 11193, 66 Tex.Cr. 237. 

60 C.J. p 1076 note 11. 

76. 111.—H. Woods Production Co, 

V. Chicago, C. & L. R. Co., 147 111. 
App. 568. 

77. Minn.—Houck v. Ingles, 148 N. 

W. 100, 126 Minn. 267. 

78. Tenn.—Consolidated Enterprises 
V. 'State, 263 S.W. 74, 150 Tenn. 148. 

60 C.J. p 1076 note 14. 

79. N.T.—Matter of Hammerstein, 
108 N.T.S. 197, 67 Misc. 62. 

60 C.J. p 1076 note tt6. 

80. N.T.—Matter of Hammerstein, 
supra. 

60 C.J. p 1076 note 16. 
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day is not directed toward the act of keeping open 
or maintaining the building called a “theater,” but 
refers rather to the class of entertainment therein, 
or in some other manner, furnished.81 

Exception; religious or charitable society. An 
exception in favor of entertainments by a religious 
or charitable society, the proceeds of which are to 
be devoted to a religious or charitable purpose, 
permits the exhibition on Sunday of any perform- 
ance not otherwise improper by such a society for 
such a purpose,without rendering those in charge 
liable as Sabbathbreakers;®^ and the exception is 
applicable even though only the net proceeds, after 
deducting expenses, are to be applied to charitable 
or religious purposes.84 

Prohibition by cities. Where a statute only im- 
pliedly, and not expressly, permits theaters and 
shows to be open on Sunday, it is within the power 
of cities to pass ordinances prohibiting Sunday 
shows, and such ordinances are not in confiict with 
the statutes^s or with the public policy of the state,*® 
and are reasonable.**^ Prohibition of Sunday shows 
has been held a valid exercise of a city’s police 
power;** an ordinance of this nature has been 
held not to conflict with a particular penal statute;** 
and, while a city^s statutory authority to license 
shows for purposes of regulation does not carry 
with it the power to prohibit, the prohibition of 
shows on Sunday is only regulation, and not total 
prohibition.** On the other hand, such an ordinance 
has been held void as a special law.*l A municipal- 
ity, under the general welfare clause of its charter,' 


§ 18 

may provide that pool rooms conducted for public 
entertainment shall not be kept open on Sundays.*^ 

Concerts. Under a statute prohibiting concerts on 
the Lord^s day except sacred music on the evening 
of the day, any concert at any time in the daytime 
of Sunday is prohibited.** Concerts, at least those 
consisting of secular music played by professional 
musicians, are within a prohibition of unnecessary 
labor.*^ 

Dancing, The legality of conduct in connection 
with dancing or dance halls is determined from the 
terms of the governing statute.*® Dancing, not for 
the purpose of an exhibition or performance, but 
purely for the private amusement of the dancers, 
in quarters to which the public is not admitted or 
fees collected, has been held not forbidden by stat- 
utes prohibiting dances conducted as entertainments 
of the stage;*® and operating a dance hall is not 
within statutes against “servile labor.’**^ 

It has been held that a municipal Corporation may 
forbid dancing on Sunday,** but it has also been 
held that, in the absence of express legislative au¬ 
thority, a municipality has no power to declare pub¬ 
lic dancing on Sunday unlawful.** 

Fenny arcade, The operation of a penny arcade 
on Sunday is prohibited, it has been held, under a 
statute forbidding merchants, billiard tabi e or ten- 
pin alley keepers, or other dealers to keep open on 
Sunday;! but it is legal under statutes prohibiting 


81. Mont.—State v. Penny, 111 P. 
727, 42 Mont. 118, 31 L.R.A.,N.S., 
1155. 

82. Mass.—Commonwealth v. Alex¬ 
ander, 70 N.E. 1017, 185 Mass. 551. 

60 C.J. p 1076 note 18. 

83. Mass.—Commonwealth v. Alex¬ 
ander, supra. 

60 C.J. p 1076 note 19. 

84. Mass.—Commonwealth v. Alex¬ 
ander, supra. 

85. Wash.—^Ex parte Ferguson, 141 
P. 322, 80 Wash. 102. 

88. Wash.—^Ex parte Ferguson, su¬ 
pra. 

Beason for mle 

Under such statute, there la no 
state Public policy preventlng a mu¬ 
nicipality from prohibiting Sunday 
shows, since the policy of the state 
is to be drawn from express statu¬ 
tory provlslons and not from mat- 


ters implled.—^Ex parte Ferguson, su¬ 
pra. 

87. Wash.—^Ex parte Ferguson, su¬ 
pra. 

Fact that ordinance was passed 
over mayor^s veto does not show that 
it is either unreasonable or was en- 
acted in bad faith.—^Ex parte Fergu¬ 
son, supra. 

88. Wash.—^Ex parte Ferguson, su¬ 
pra. 

89. N.T.—City of New York v. Al- 
hambra Theater Co., 121 N.T.S. 3, 
136 App.Dlv. 509, afflrmed 95 N. 
E. 1126, 202 N.T. 628. 

90. Wash.—^Ex parte Ferguson, 0.41 
P. 322, 80 Wash. 102. 

91. CMo.—City of Springfleld v. 
Smith, 19 S.W.2d 1, 322 Mo. 1129. 

92. Ga.—^Purvls v. City of Ocilla, 102 
S.E. 241, 149 Ga. 771. 

93. Mass.—Stewart v. Thayer, 47 N. 
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E. 420, 168 Mass. 519, 60 Am.S.R. 
407. 

94. Mo.—^Bernard v. Lupplng, 82 Mo. 
341. 

95. Mont.—^Ex parte EUune, 240 P. 
286, 74 Mont 332. 

60 C.J. p 1078 note 56. 

90. N.T.—Matter of Allen, 70 N.T.S. 

10117, 84 Misc. 698, 15 N.T.Cr. 463. 
60 C.J. P 1078 note 67. 

97. Okl.—State v. Stout, 276 P. 796, 
43 Okl.Cr. 19. 

98. Wis.—Corpus Juris QLUOted in 
Stetzer v. Chippewa County, 273 N. 
W. 526, 629, 226 Wis. 125. 

99. N.T.—^Hitchcock v. Foote, 246 
N.T.S. 664, 140 Misc. 664, disapprov- 
ing Conley v. Buffalo, 66 Misc. 102, 
119 N.T.S. 88—Geyer v. Buck. 176 
N.T.S. 613. 

1. Ga.—^Fitchtenberg v. Atlanta, 64 
S.E. 933, 126 Ga. 62. 
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shooting, hunting, fishing, playing, -horse racing, 
gaming, or other public sports, exercises or shows.^ 

b. Moving Pictures 

(1) In general 

(2) Referendum; election 

(1) In General 

Apart from laws expressiy authorizing or prohlblt- 
Ing moving pictures on Sunday, the construction of vari- 
ous Sunday statutes as to the legallty of such exhibi¬ 
tione is not uniform. They have generaliy been heid not 
Works of necessity or charity. 

The exhibition of moving pictures has been held 
withih the application of acts forbidding generaliy 
the giving on Sunday of theatrical representations 
or performances,^ the exhibition of “plays of any 
kind,”^ the keeping open of places of public amuse- 
ment, which are defined as “circuses, theatres, va- 
riety theatres and such other amusements as are ex- 
hibited and for which an admission fee is charged,”5 
or the operation of theaters,® playhouses/ or shows.^ 
Also, to the same extent and in the same manner 
as other places of entertainment generaliy, moving 
picture houses have been held subject to statutory 
provisions with respect to “labor,”^ or '^business,’^i<^ 
or keeping open places of business.il Likewise, 


managing a moving picture theater conducted for 
gain has been held to be engaging in worldly busi- 
ness or employment,'^2 and a Sunday exhibition of 
movies for the purpose of gain has been held to be 
the carrying on of a trade or calling.13 

There is other authority, however, holding that 
such exhibitions are not within statutory prohibi- 
tions of theatres,playhouses,^^ or labor,i6 servile 
labor, or trade requiring the exercise of man- 
ual labor ;i8 and moving pictures are not within 
the prohibitions of statutes forbidding entertain- 
ments of the stage,!^ or the operation of billiard 
rooms, ball or pin alleys, baseball grounds, or oth¬ 
er places of amusement.20 

The authorities are in conflict as to whether such 
exhibitions are prohibited under statutes forbidding 
“shooting, hunting, fishing, playing, horse racing, 
gaming or other public sports, exercise or shows,*’ 
some holding them not to be included within the 
prohibitions where they are exhibited indoors.^l 
Moving pictures, when so exhibited as not to dis- 
turb the repose or religious liberty of the com- 
munity, are not forbidden by prohibitions of public 
shows.22 If the Sunday laws expressiy author- 
ize the exhibition, such conduct is lawful,23 and. 


2. People v. Flynn, 108 N.Y.S. 

3. Ohlo.—^Richards v. State, 143 N.E. 
714, 1110 Ohio St. 311. 

60 C.J. p 1076 note 21. 

Regulation of moving pictures gen¬ 
eraliy see the C.J.S. title Theaters 
and Shows § 3, also 62 C.J. p 844 
note 53—p 845 note 63. 

4. Miss.—Crawford v. City of Pasca- 
goula, 85 So. 181, 123 Miss. 1.31. 

5. Tex.—^Zucarro v. State, 197' S.W. 
982, 82 Tex.Cr. 1, L.B.A.1918B 354. 

60 C.J. p 1076 note 23. 

6. La.—City of West Monroe v. 
Newell, 111 So. 889, 163 La. 409. 

60 C.J. p 1076 note 24. 

7. Idaho.—^Ex parte Bossner, 110 P. 
502, 18 Idaho 519. 

8. Idaho.—^Bx parte Bossner, supra. 
N.Y.—Moore v. Owen, 109 N.Y.S. 685, 

58 Misc. 332, 22 N.Y.Cr. 58. 

9. 111.—Cllnton v. Wilson, 101 N.E. 
192, 257 111. 580. 

Kan.—State v. Kelly, 284 P. 863, 129 
Kan. 849. 

10. Ga.—^Forehand v. Moody, 36 S.B. 
2d 321, 200 Ga. 166. 

60 C.J. p (1077 note 29. 1 


11. Neb.—Dillard v. State, 175 N.W. 
668, 104 Neb. 209. 

12. N.J.—^Rosenberg v. Arrowsmith, 
89 A. 624, 82 N.J.Bq. 670. 

60 C.J. p 1077-note 32. 

13. Ga.—^Porehand v. Moody, 36 S.B. 
2d 321, 200 Ga. 166. 

14. Mont.—State v. Penny, 111 P. 
727, 42 Mont. 118, 3il L.R.A.,N.S., 
1165. 

15. Mont.—State v. Penny, supra. 

le. N.M.—State v. Hardwick, 1 P, 
2d 974, 35 N.M. 387. 

60 C.J. p 1076 note 28 [b]. 

Work or labor generaliy see supra 

§ 6 . 

17. Okl.—State v. Smith, 198 P. 879, 
19 Okl.Cr. 184, followed in Bink- 
ley V. State, 1198 P. 884, 886, 19 Okl. 
Cr. 199, 201, Ramsey v. State, 198 
P. 886, 887, 888, 19 Okl.Cr. 206, 207, 
209, 426, State v. House, 198 P. 
888, 19 OkljCr. 204, and Treese v. 
State, 198 P. 889, 19 Okl.Cr. 211, 

18. N.J.—Kislingbury v. Treasurer 
of City of Plainfield, 160 A. 654, 
10 N.J.Misc. 798. 

19. „N.Y.—^Keith, etc., Amusement Co. 
V. Bingham, 108 N.Y.S. 205, revers- 
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ed on other grounds 1110 N.Y.S. 219, 
126 App.Div. 791. 

60 C.J. p 1077 note 38. 

20. 111.—Clinton v. Wilson, 101 N.E. 
192, 257 111. 680. 

Bule of ejusdesu ge&ezis applied 
111.—Clinton v. Wilson, supra. 

21. Minn.—State v. Chamberlain, 127 
N.W. 444, 112 Minn. 52, 30 L.R.A., 
N.S., 335, 21 Ann.Cas. 679. 

m New York 

(1) Motion pictures have been held 
Included, at least where public at- 
tendance is invited and an admission 
fee charged.—^Symphony Theater Co. 
V. Ely, 176 N.Y.S. 52, 187 App.Div. 
767—60 C.J. p 1077 note 41. 

(2) However, in a number of de- 
cisions they were held not so In¬ 
cluded.—People V. Hemleb, 111 N.Y.S. 
690, 127 App.Div. 366, 22 N.Y.Cr. 511 
—60 C.J. p 1077 note 40. 

22. Minn.—^Houck v. Ingles, 148 N. 
W. 100, 126 Minn. 267. 

23. N.Y.—Wertheimer V. Schwab, 210 
N.Y.S. 312, 124 Mlsc. 822. 

m. Eentiicky 

(1) While laws prohlblting the op¬ 
eration of moving picture shows on 
Sunday are constitutional, under'the 
1934 amendment to Ky.St. S 131, the 
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on the other hand, where they expressly prohibit 
moving pictures, their exhibition is unlawful;24 
or suoh exhibition may, by the terms of the stat¬ 
ute or ordinance, be permitted only during speci- 
fied hours.25 If the exhibition is itself unlawful, 
it is not made otherwise by the fact that it is given 
in connection with, or as an incident to, another 
business whose operation on Sunday is permitted 
under an express exception.26 Even though the 
prohibition of the statute is absolute, and not con- 
fined to exhibitions given for purposes of gain, 
the fact that an exhibition is of that character 
tends rather to aggravate than to diminish the of- 
fense.27 


The operation of a moving picture theater on Sun¬ 
day as a nuisance is discussed in Nuisances § 30. 

Admission fee, There is authority to the effect 
that, where the circumstance of an admission fee 
is an element in the offense, the operation of the 
statute cannot be evaded by resorting to a device 
or subterfuge by which admission is in reality col- 
lected, although in form not as such.28 

Work of necessity or charity. The operation of 
a moving picture show is not a work of necessity, 
charity, or comfort, within the exceptions to the 


operation of such shows Is not to | 
be construed as work, labor, trade, 
business, or calllng, within the mean- 
Ingr of the Sunday closlng law; a 
municlpal ordinance prohiblting such 
operation is invalid as counter to the 
statute; and an ordinance requiring 
shows of this nature to close at six 
P. M. on Sundays is arbitrary and 
unreasonable.—City of Harlan v. 
Scott, 162 S.W.2d 8, 290 Ky. 686. 

(2) Prior to the amendment, the 
operation of such shows on Sunday 
was held unlawful as in violation of 
the statute.—Strand Amusement Co. 
V. City of Owensboro, 47 S.W.2d 710, 
242 Ky. 772—Strand Amusement Co. 
V. Commonwealth, 43 S.W.2d 321, 241 
Ky. 48—Capital Theater Co. v. Com¬ 
monwealth, 199 S.W, 1076, 178 Ky. 
780. 

(3) The Sunday law applied only 
to operators of picture shows, and 
not to spectators; nelther common 
nor statutory law forbids attending 
picture shows on Sunday in orderly, 
peaceful, manner, any prohibition to 
that effect belng unconstitutional.— 
Commonwealth v. Phoenix Amuse¬ 
ment Co., 44 S.W.2d 830, 241 Ky. 678. 

24. Fla.—Gillooley v. Vaughn, 110 

So. 653, 92 Fla. 943. 

60 C.J. p 1077 note 44. 

Authority of muuloipallty; ordinance 

(1) A municipallty cannot, without 
express legislative authority, by or¬ 
dinance enforce Sunday closing of 
moving picture shows.—^People ex rei. 
Kleley v. Lent, 1152 N.T.S. 18, 166 
App.Div. 660, 33 N.T.Cr. 90, afflrmed 
109 N.E. 1088, 215 N.Y. 626—Klin- 
ger V. Ryan, 163 N.T.S. 937, 91 Misc. 
71, 33 N.T.Cr. 382—60 C.J. p 1077 
note 40 [a]. 

(2) Prohibitory ordinance held val- 
id. 

Ga.—Thompson v. City of Atlanta, 

173 S.B. 193, 48 Ga.App. 674. 

Okl.—^Bx parte Johnson, 201 P, 633, 

20 Okl.Cr. 66. 


(3) Prohibitory ordinance held 
within Power of city and not in con- 
flict with state law.—Blackledge v. 
Jones, 41 P.2d 649, 170 Okl. 563. 

(4) In the exercise of the dlscre- 
tion delegated to village councils by 
statute, they may ordain that there 
shall be no publlc exhibitions of mov¬ 
ing pictures within the village on 
Sundays; such an ordinance is not 
aimed to secure the observance of 
the Sabbath day, but to regulate the 
business, and is not in conflict with 
the general law or public pollcy of 
the state.—^Power v. Nordstrom, 184 
N.W. 967, 160 Minn. 228, 18 A.L.R. 
733. 

(5) An ordinance prohiblting the 
glvlng of moving picture shows on 
Sunday was held not an unreason¬ 
able exercise of the power to regu¬ 
late such shows, in view of the gath- 
ering of crowds and the consequent 
necessity of police protection, the 
disturbance of the quiet of other 
members of the community, and the 
fact that the observance of Sunday 
is one of our established customs.— 
City of Ames v. Gerbracht, 189 N.W. 
729, 194 lowa 267. 

25. Miss.—Paramount-Richards The- 
atres v. City of Hattlesburg, 49 So. 
2d 674, 210 Miss. 271. 

Ordinance held reasonable or v^d 
Ga.—Hicks v. City of Dublin, 191 S. 

E. 659, 56 Ga.App. 63. 

N.J.—General Theatrical Corporation 
of New Jersey v. Borough of Vine- 
land, 170 A, -241, 12 N.J.Mlsc. 166. 

Ordinance held not void as con- 
flicting with statute providing that 
municlpal Corporation, In absence of 
express legislative authority, cannot 
punish for an offense against crim- 
inal laws of state.—^Hicks v. City 
of Dublin, 191 S.B. 669, 56 Ga.App. 63. 

The words “engage In,” as used In 
such a statute, connote “to take part 
I in” or “to be occupled or employed 
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^Commonwealth v. Albano, 82 A. 
2d 682, 684, 169 Pa.Super. 462. 

Persons within prohibition 

(1) Manager and employees all 
held liable for illegal operation of 
Show after specifled time.—^Para- 
mount-Rlchards Theatres v. City of 
Hattlesburg. 49 So.2d 674, 210 Miss. 
271. 

(2) The Word “person” In such 
statute Includes “employees,” and the 
words “person” and “agent” in the 
provlsion imposing penalty on any 
such “person” or “agent” of Corpora¬ 
tion or partnership responslble for 
illegal exhibition includes all per¬ 
sons who in some manner participate, 
aid, or do any act in aid of the ex¬ 
hibition, whether engaged in a pro- 
prletary or managerial capacity or 
in merely ministeria! duties as agents 
or employees, hence, the statute ap- 
plies to the cashier and projectionlst 
at a theater, notwithstandlng it is 
operated by a partnership, and em¬ 
ployees, as well as the owner, are 
subject to the fine provlded for by 
the statute.—Commonwealth v. Al¬ 
bano, 82 A.2d 682, 169 Pa.Super. 462. 

(3) Where exhibitions are repeat- 
edly held on Sunday under circum- 
stances from which It is apparent 
that there is a concert of design and 
definite collusion between the parties, 
all parties involved are subject to 
prosecution, even though some did 
not actively participate in every de- 
tail of the illegal act.—Common¬ 
wealth V. Engel, 76 Pa.I>ist. & Co. 
621, afflrmed Commonwealth v. Al¬ 
bano, 82 A.2d 682, 169 Pa.Super. 462. 

26. N.Y.—^Economopoulos v. Bing- 
ham, 109 N.T.S. 728. 

27. Ky.—Capital Theater Co. v. Com¬ 
monwealth, 199 S.W. 1076, 178 Ky. 
780. 

28. Tex.—McLeod v. State, 180 S.W. 
117, 77 Tex.Cr. 366, L..R.A.1916B 
1124. 

60 C.J. p 1078 note 49. 
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Sunday laws,29 and this has been held to be true 
even though part of the proceeds of the perform- 
ances on tihat day is to be donated to charity.^O 
likewise, employees of a motion picture theater, do- 
ing on Sunday the same work, for the same pay, 
as on other days, have been held not to be engaged 
in work of charity, so as to be exempt from prose- 
cution for pursuing the work of their ordinary 
calling on Sunday, even though the net proceeds 
of the day's performances go to charity but the 
contrary has also been held.32 

Religious picfures. Since a "moving picture 
sihow,'' in the sense of Sunday enactments, is a 
place where motion pictures are exhibited for the 
purpose of amusement and entertainment, the pro- 
hibition does not extend to religious moving pic¬ 
tures which are used in connection with, and as a 
part of, religious Services without any element or 
purpose of amusement or entertainment 
the prohibition of a particular statute has been 
held to extend to the exhibition of a motion pic¬ 
ture depicting scenes from the life of Christ.^^ 

Tax on admissions. An ordinance imposing a 
tax on admissions to motion picture theaters on 
Sunday, none being imposed on weekday admissions, 
is unreasonable.^5 


(2) Referendum; Election 

Referendum or election proceedlngs on the questlon 
of Sunday moving pictures must conform to the require- 
ments of such proceedings generally. 

A statute providing for a referendum by the 
electors of any municipality on the question of the 
exhibition of motion pictures on Sunday is gov- 
erned by general principies of statutory construc- 
tion.36 Under governing statutes, it has been held 
that such a referendum may not be held within 
five years of a like referendum and a city 
whose charter permits initiative and referendum 
may hold a referendum on the question, under a 
statute permitting such showing if authorized by a 
majority of the “legislative council/*^^ Where 
a statute vesting in the common council of a mu¬ 
nicipality the power to decide the question of Sun¬ 
day motion pictures gives the council no authority 
to submit the question to the electorate, a resolu- 
tion of the common council providing for such 
election is void and without effect,39 and a refer¬ 
endum in such circumstances may be unconstitu- 
tional .40 

AU the safeguards which the law has placed 
around nomination petitions to insure their genuine- 
ness have also been placed around petitions for 
this purpose so, the signatures to the required 
petition must be appropriately verified.42 A peti- 


29. Ga.—Forehand v. Moody, 36 S. 
B.2d 321, 200 Ga. 166—Thompson 
V. iCity of Atlanta, 172 S.E. 916, 
178 Ga. 281, answers to certlfled 
questions conformed to 173 S.E. 
193, 48 Ga.App. 674. 

60 C.J. p 1078 note 61. 

30. Ga.—^Forehand v. Moody, 36 S.E. 
'2d 321, 200 Ga. 166—Woods v. 
State. 186 S.E. 920, 53 Ga.App. 384 
—Thompson v. City of Atlanta, 172 
S.E. 916, 178 Ga. 281, answers to 
certified questions conformed to ‘173 
S.E. 193, 48 Ga.App. 674. 

60 C.J. p 1078 note 62. 

31. Ga.—^Rogrers v. State, 4 S.B.2d 
918, 60 Ga.App. 722. 

32. Va.—-Williams v. Commonwealth, 
20 •S.E.2d 493, 179 Va. 741. 

33. Idaho.—State v. Morris, 165 P. 
296, 28 Idaho 599, L..R.A.1916D 673. 

34. Tex.—^Ex parte Lingenfelter, 142 
S.W. 555, 64 Tex.Cr. 30, Ann.Cas. 
1914C 766. 

80 C.J. p 1076 note 23 [h]. 

35. N.J.—General Theatrica! Corpo¬ 
ration of New Jersey v. Borough 
of Vineland, 170 A. 241, 12 N.J. 
Mlsc. 155. 


Ordinance not JnstlfLed hy Vloe and 
Itnmorality Act 

N.J.—General Theatrical Corporation 
of New Jersey v. Borough of Vine¬ 
land, 170 A. 241, 12 N.J.Misc. 166. 

36. Pa.—^In re Contest of Sunday 
Movie Petition, fCom.Pl., 67 Dauph. 
Co. 146. 

Municipal ordinances under initiative 
and referendum laws generally see 
Municipal Corporations §§ 449- 

461. 

Sections of election code applioahle 
Pa.—In re Contest of Sunday Movie 
Petition, supra 

37. Pa—Commonwealth ex rei. v. 
Rankin, 28 PaDist. & Co. 547. 

38. Tenn.—^Bean v. City of Knox- 
ville, 176 S.W.2d 954, 180 Tenn. 448. 

Beason for xule 

The statute uses the quoted words 
as meaning legislatlve authority as 
it may be exerclsed in municipal i tles 
in accordance with the provisions of 
their respectlve charters.—^Bean v. 
City of Knoxville, supra 

39. N.T.—^Hathaway v. City of One- 
onta, 266 N.T.S. 237. 148 Misc. 695 
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—Reycroft v. City of Binghamton, 
246 N.T.S. 375, 138 Mlsc. 257. 

40. N.T.—Reycroft v. City of Bing¬ 
hamton, supra 

41. Pa.—In re Sunday Movie Peti¬ 
tion, 44 A,2d 46, 362 Pa 635—In 
re Sunday Motion Picture Exhibi¬ 
tione in Harrisburg, Objectlons to 
Petitions to Obtain Referendum, 
Com.Pl., 69 Dauph.Co. 53—^Mitchell 
V. White, Com.Pl., 28 West.Co. 16. 

42. Pa—In re Sunday Movie Peti¬ 
tion, 44 A.2d 46, 352 Pa 636. 

Petitions held Insnfficlent 

(1) For lack of sufficient affidavits. 
—In re Sunday Movie Petition, su¬ 
pra—In re Contest of Sunday Movie 
Petition, PaCom.Pl., 67 Dauph.Co. 146 
—^Mltchell V. White, PaCom.Pl., 28 
WestCo. 16. 

(2) Where they contalned severa., 
thousand names of alleged electors 
with no proof attached that alleged 
electors were in exlstence and resid- 
Ing at addresses given or that signa¬ 
tures were genuine.—^In re Sunday 
Movie Petition, supra 
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tion for such referendum has, in particular cir- 
cumstances, been held filed in time, valid despite 
failure to number the sheets consecutively as re- 
quired by law, certified according to law, validly 
and properly circulated during the period prescribed 
by law for the circulation of nomination petitions, 
and in compliance with the law with respect to the 
addresses given by the signers>3 a petition seeking 
to set aside a referendum petition of this nature will 
be dismissed where the objections are not spe- 
cifically set forth and are not filed within the time 
required by law.^^ 

A referendum election for this purpose is invalid 
and ineffective where the voters of a voting pre- 
cinct had no opportunity to vote, because of the 
oversight of ofhcials, particularly where there is a 
sufficient number of voters in that precinct to have 
changed the result.^5 

Attack on validity; fraud, A proceeding in equi- 
ty has been held the proper method of attacking 
the validity of the referendum or election.Where 
it is conceded that no fraud was committed at the 
election, it will not be declared void on the ground 
that the carelessness of election officers made fraud 
possible,^'^ Similarly, in the absence of any charge 
of fraud, inability to locate, or explain the loss of, 
several ballots does not invalidate the election, 
even though that number of votes would have been 
sufficient to change the resuit.^^ 

c. Outdoor Sports and Amusements 

(1) In general 

(2) Baseball 


(1) In General 

The regallty or illegality of outdoor sports and amuse¬ 
ments on Sunday is determined by the language of the 
controlling statutes, and is affected by such factors as 
their commerciai character. 

Outdoor games and pastimes, conducted in an 
orderly fashion not calculated to disturb the rest 
or devotion of others, are not prohibited by provi- 
sions forbidding persons to practice on Sunday any 
unlawful sports or diversion,^^ or to engage in pub- 
lic sports, shows, and exercises.^O A prohibition 
of public sports, games, or shows excludes from its 
operation those which are of a purely private char- 
acter.51 Statutes prohibiting horse racing, cock- 
fighting, card playing, or games of any kind on 
Sunday are confined in operation to games which, 
like those named, are primarily games of chance, 
having a distinet immoral tendency, and do not pro- 
hibit athletic sports or exercises on that day.52 

Statutes prohibiting worldly employment and busi- 
ness on Sundays have been held prohibitory of com- 
mercialized athletic contests and expositions,^^ 
and of the operation of fairs and expositions, to 
which admission is charged,^* even though, as an 
incident to their daily opening, religious Services 
are held on the grounds;^® in like manner, the 
amusements and recreations within the exposition 
grounds are unlawful.^® It has been declared, by 
way of dictum, that philanthropio and public proj- 
eets, such as parks and concerts, not otherwise 
violative of Sunday laws, are not rendered so by 
the collection of admission fees to meet the ex¬ 
pense of such projects.®"^ 

Under governing statute, a city of the thind class 


43. Pa.—In re Sunday Motion Plc- 
tures Referendum in Blakely Bor- 
ough, Com.Pl., 49 Lack.Jur. 105. 

Omlsslon of sheet niimbers cnred "by 
axnendmezLt 

Pa.—In re Sunday Motion Pictures 
Referendum In Blakely Borough, 
supra. 

44. Pa.—^In re Sunday Motion Pic¬ 
ture Exhibitione in Harrisburg, Ob¬ 
jections to Petitions to Obtain Ref¬ 
erendum, Com.Pl., 59 DauphJCo. B3. 

45. Pa.—^McGreevy v. County 

Com’rs, 42 Pa.Dist. & Co. 143, 21 
Wash.Co. 80. 

46. Pa.—^McGreevy v. County Com’rs, 
supra—^Mitchell v. Whlte, Com.Pl., 
28 WestCo. 15. 

XnJlULCtlOIL 

N.T.—^Hathaway v. City of Oneonta, 
266 N.T.S. 237, 148 Misc. 595. 


Pa.—McGreevy v. County Com'rs, 42 
Pa.Dist. & Co. 143, 21 Wash.Co. 
80. 

Referendum declared invalid and 
vold 

Pa.—Mitchell v. Whlte, Com.Pl., 28 
West.Co. 15. 

47. Pa.—^Winograd v. Coombs, 20 A. 
2d 315, 342 Pa. 268. 

48. Pa.—In re Sunday Motion Pic¬ 
ture Referendum in Carmichaels, 84 
Pa.Dist. & Co. 687. 

49. Pa.—Commonwealth v. Smith, 28 
Pa.Dist 688. 

60 C.J. p 1078 note 61. 

50. N.T.—People v. Roach, 114 N.T. 
S. 742, 61 Misc. 42. 

60 C.J. p 1079 note 62. 

51. Okl.—Cheeves v. State, 114 P. 
1125, 6 Okl.Cr. 36il. 

60 C.J. p 1079 note 68. 
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52. Kan.—State v. Prather, 100 P. 
67, 79 Kan. 513, 21 L.R.A.,N.S., 23, 
131 Am.S.R. 339. 

60 C.J. p 1079 note 64. 

53. Del.—Walsh v. State, 136 A. 160, 
33 Del. 353, afflrmed 139 A. 257, 33 
Del. 614, 56 A.L.R. 810. 

60 C.J. p 1079 note 65. 

54. Pa.—Commonwealth v, Sesqui- 
Centennial BXhibition Assoc., 8 Pa. 
Dist. & Co. 77. 

60 C.J. p 11079 note 66. 

55. Pa.—Commonwealth v. Sesqui- 
Centennial Exhibition Assoc., supra. 

56. Pa.—Commonwealth v, Sesqui- 
Centennial Exhibition Assoc., su¬ 
pra. 

57. Pa.—Commonwealth v. Sherman, 
14 PaDlst. & Co. 4. 
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has been held authorized to enact an ordinance pro- 
hibiting the conducting of an amusement park on 
Sunday;58 and an ordinance prohibiting the op- 
eration of a merry-go-round on Sunday has been 
held valid under the general welfare, or police pow- 
er, clause contained in a statute and a statute em- 
powering a municipality to pass ordinances to pre- 
vent and suppress breaches of the peace and dis- 
orderly assemblages.^s 

Suspension of prohibition by municipality, A 
statute prohibiting baseball or football games dur- 
ing certain hours on Sunday, but authorizing the 
electors of any municipality, by election, to deter- 
mine whether the prohibition shall be suspended in 
such municipality, is constitutional.^0 

Aerial exhibitions. An exhibition of aviation as 
a spectacle at an amusement park on Sunday has 
been held to be within a prohibition of labor 
and so has a balloon ascension conducted in like 

manner.®2 

Hunting, shooting, or fishing. In the absence of a 
statutory prohibition applicable thereto, fishing on 
Sunday is not unlawful.63 Under statutes by 
which hunting, shooting, or fishing on Sunday is 


expressly designated as an offense, the very per- 
formance of the act itself, and not the character or 
resuit of the act, is the matter comprehended.64 
The language and purpose of such statutes are to 
forbid all shooting, 'hunting, or fishing, as the case 
may be, on Sunday, save such as comes within ex- 
ceptions applicable thereto.65 Such an operation 
has been given to statutes prohibiting hunting, 
fishing, shooting, “or other public^’ sports, exer- 
cises, etc.;6® but it is held that, under such stat¬ 
utes, the enumerated acts must themselves be pub- 
lic before their commission is an offense, and that 
private hunting, shooting, etc., are not forbidden.67 
Within a statute prohibiting willful or wanton 
shooting, the shooting must be of that character, 
and the mere fact that it was not actually in de¬ 
fense of person or property is not such as to make 
it unlawful.®^ 

Miscellaneous contests, sports, or exercises. The 
same principies as those set out in connection with 
ball games, as discussed infra subdivision c (2) of 
this section, have been announced and applied to 
a variety of other outdoor sports, games, or exer¬ 
cises, such as lawn tennis,69 bathing,^® riding,^! 
football,'^^ golf,73 bicycle or motor cycle races in 
a velodrome,'^^ automobile races,'^^ or other exhibi- 


58. Pa.—Bothwell v. City of Tork. 
140 A. 130, 291 Pa. 363. 

69. N.J.—Schumacker v. Llttle Falis 
Tp., 108 A. 113, 92 N,J.L.aw 106. 

60. Pa.—^Tounff v. Fetterolf, 182 A. 
676, 320 Pa. 289. 

Baseball generally see infra subdivi¬ 
sion c ( 2 ) of this section. 

Football generally see infra this sub¬ 
division. 

61. Kan.—^Ewing v. Halsey, 272 P. 
187, 127 Kan. 86 . 

62. N.T.—Brunnett v. Clark, Sheld. 
500. 

63. Wash.—Nelson v. Pyramid Har- 
bor Packing Co., 30 P. 1096, 4 Wash. 
689. 

04 , N.T.—^People V. Moses, 35 N.B. 

499, 140 N.T. 214. 

60 C.J. p il082 note 18. 

Statute as game law and not Sunday | 
law 

Statute prohibiting hunting and 
shooting on Sunday, is a game law 
looklng to the protection of game, 
and not a Sunday law to enforce 
proper observance of the day.—State 
V. Gillette, 120 A, 667, 98 Conn. 702. 

orop-destroying anlmals 
(1) Hunting by farmer of crop- 
destroying blrds and animals, not 


protected by statute, on his own land, 
has been held prohiblted under such 
a statute, at least where by another 
statute the rlght to destroy protected 
animals found damage feasant is ac- 
corded “except on Sunday.’*—^Walter 
V. State, 16 Ohio Cir.Ct. N.S., 623. 

( 2 ) Statute, prohibiting shooting 
and hunting on Sunday is entlrely 
harmonious with a law allowlng own- 
ers of land to shoot or otherwise kill 
certain quadrupeds and birds when 
destroying crops on their land, since 
such acts cannot be considered hunt¬ 
ing,—State V. Gillette, 120 A. 667, 
98 Conn. 702. 

65. Pa.—iCommonwealth v. Rother- 
mal, 30 Pa.iCo. 146. 

60 C.J. p 1082 note 19. 

Vlolation of statute held showu 
Conn,—State v. Gillette, 120 A. 567, 
98 Conn. 702. 

TTse of ImplemexLt for defense of 
person or property cannot be regard- 
ed as act in violatlon of statute.— 
State V. Gilletto, supra. 

66 . N.T.—^People v. Moses, 35 N.B. 
499, 140 N.T. 214, 11 N.T.Cr. 8 . 

67. N.D.—State v. Davls, 164 N.W. 
698, 38 N.P. 68 . 


68 . Ga.—^Manning v. State, 64 S.E. 
710, 6 Ga.App. 240. 

60 C.J. p 1082 note 22. 

69. Pa.—Commonwealth v. Smith, 28 
Pa.Bist. 638. 

70. Va.—Lakeside Inn Corp. v. Com¬ 
monwealth, ill4 S.E. 769, 134 Va. 
696. 

60 C.J. P 1081 note 7. 

71. Ark.—^Krelder v. State, 147 S.W. 
449, 103 Ark. 438. 

60 C.J. p 1081 note 8 . 

Riding or walking for exercise as 
traveling see supra § 13 j. 

72. Del.—Walsh v. State, 139 A. 267, 
33 Del. 514, 56 A.L.R. 810. 

60 C.J. p 1081 note 9. 

73. S.C.—^Palmetto Golf Club v. Rob- 
Inson, 141 S.E. 6110, 143 S.C. 347. 

60 C.J. p 1081 note 10. 

74. N.T.—^Velodrome Co. v. Stengel, 
156 N.T.S. 676, 91 Misc. 680, 33 N.T. 
Cr.R. 613. 

75. Baces held prohiblted, although 
statute prohibiting public sports or 
pastlmes on Sunday did not specifl- 
cally mention such races.—^Bishop v. 
Hanna, 63 S.E.2d 308, 218 S.C. 474. 

Baoe legal as '*game or contest” 

(1) An automobile race is a “game 
or contest” within statute legalizing 
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tions of racing and general athletics.'^® 

Under a statute extending only to acts or mat- 
ters tending to the disturbance of the day, athletic 
exercises conducted without any disturbance in a 
private place have been held not unlawful;'^^ but 
this decision has been criticized.'^^ 

(2) Baseball 

Sunday baseball has been held legal under some laws 
and illegal under others; its legality Is affected by such 
factors as whether a charge is made for admission. 

Where there are statutory provisions dealing in 
terms with Sunday baseball, as, for instance, pro- 
hibiting it wholly or to some extent, the legality 
and consequences of the act are determined by the 
provisions of such legislation.79 Although Sunday 
baseball is per se an offense under some statutes,80 
it is not, under the statutes of most jurisdictions, 
unlawful of itself.®*^ Where every indictable mis- 
demeanor is regarded as a breach of the peace, the 
playing of 'baseball on Sunday in such manner as 
to violate the laws on Sunday observance is a breach 
of the peace ;82 but elsewhere, unless accompanied 
by some actual disturbance of the peace and good 
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order of the day, it is held not to constitute dis- 
orderly conduct or a breach of the peace.s^ 

According to some authority, participation in a 
baseball game as player or manager has been held 
not be within statutory prohibitions of labor, even 
though the game is one to which the public is in- 
vited and for which a fee is charged,^^ or with¬ 
in a prohibition of “attending” a public meeting;®^ 
but, according to other authority, the engaging in a 
game of baseball by an umpire^® or a professional 
playeris ‘^aboring” at a ''trade or calling,” with¬ 
in the terms of a Sunday law forbidding such con¬ 
duct. 

If conducted for profit by corporations or others 
organized for that purpose or participated in by 
players to whom playing is a regular occupation, 
baseball games are unlawful under laws prohibiting 
engagement in worldly business or employment of 
one’s ordinary calling on Sundays;88 but, under 
such statutes, amateur or semiprofessional base¬ 
ball games, carried on at such places as will not 
interfere with Sunday rest or worship, without the 
charging of admission or other commercialization 
of the sport, have been held not unlawful,89 al- 


athletic events, grames, and contests 
on Sunday under permit from munici- 
pality or county.—^Brown v. Akin, 66 
S.E.2d 277, 206 Ga, 153—^Brown v. 
JVj£in, 67 S.E.2d 242, 80 Ga.App. 712. 

( 2 ) The statute prohibiting person 
from pursuing his business or work 
of his ordinary calling on Lord’s day 
except in cases of work of necessity 
or charlty is not repealed by act per- 
mitting holding of athletic events, 
games, contests and showing of mo- 
tion plctures on Sunday, but statutes 
should be construed in pari materia, 
and as thus construed the act merely 
restrlcts types of business provided 
for In the statute; so, one whose or¬ 
dinary calling was operation of au- 
tomobile race track could operate his 
track on Sunday.—Worley v. State, 
54 S.E.2d 439, 79 Ga.App. 594. 

76. N.T.—Koelble v. Woods, 169 N. 
T.S. 704, 96 Misc. 63. 

60 C.J. p 1081 note 112 . 

77. N.T.—^People v. Dennin, 35 Hun 
327, 3 N.T.Cr. 127. 

60 C.J. p 1081 note 14. 

Disturbance to public as element in 
Sabbathbreaking see supra § 8 . 

78. N.T.—Koelble v. Woods, 159 N. 
T.S. 704. 96 Misc. 63. ‘ 

79. Ind.—Carr v. State, 93 N.E. 1071, 
176 Ind. 241, 32 L.R.A.,N.S., 1190. 

60 C.J. p 1081 note 2. 


80. N.J.—^Balrd v. Board of Recrea- 
tion Com’rs of Village of South 
Orange, (154 A. 204, 108 N.J.Eg. 91, 
reversed on other grounds 160 A. 
637, 110 IT.J.Eq. 603. 

60 C.J. p 1079 note 73. 

Playing ball on Sunday as nuisance 
see Nuisances § '28. 

81. Tex.—^Ex parte Roquemore, 131 
S.W. 1101, 60 Tex.Cr. 282, 32 L.R. 
A.,N.S., 1186. 

60 C.J. p 1079 note 74. 

Statute as to govemmeut forts or 
bases 

Where the federal Selective Train- 
ing and Service Act had been passed 
before general assembly enacted stat¬ 
ute providing that for two years it 
should be lawful to exhibit publicly, 
and to engage in, athletic sports 
from and after 2 P. M. on Sunday 
in counties wherein United States 
government has established and 
maintains army forts, naval or ma¬ 
rine bases, an army “fort" includes 
an army “air base,” but where gov- 
emment was in possession of land ob- 
tained as site for such base, con- 
struction of base was about sixty to 
seventy-five per cent completed, and 
there were no army planes, offlcers, 
men, or equipment of Army Air Corps 
on the site, the base was not “estab¬ 
lished and maintained** within stat¬ 
ute, and, therefore, permanent Injunc- 


tion restraining sherifC and deputles 
from interfering with Sunday base¬ 
ball would not be granted.—Green- 
ville Baseball v. Bearden, 20 S.B.2d 
813, 200 S.O. 363. 

82. Ohio.—Ex parte Cairoll, 9 Ohio 
Dec., Reprint, 2611, 12 Cinc.L.Bul. 9. 

83. Mlch.—^Yerkes v. Smith, 122 N. 
W. 223, 157 Mich. 657. 

60 C.J. p 1079 note 76 [a] (2). 

84. N.M.—Terrltory v. Davenport, 
124 P. 796, 17 N.M. 214, 41 L.R.A., 
N.S., 407, followed in Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

85. N.M.—Territory v. Davenport, 
124 P. 795, 117 N.M. 214, 41 L.R.A., 
N.S., 407, followed in Territory v. 
Hart, 124 P. 798, 17 N.M. 222. 

88 . Va.—(Crook v. Commonwealth, 
136 S.B. 665, 147 Ya. 693, 60 A.L.R. 
1043. 

87. Va.—Crook v. Commonwealth, 
supra 

60 C.J. p 1080 note 81. 

88 . Pa.—Commonwealth v. American 
Baseball Club of Philadelphia 138 
A. 497, '290 Pa. 136, 53 A.L.R. 1027 
—Commonwealth v. Sherman, 14 
PaDist. & Co. 4. 

89. Pa.—Commonwealth v. Sherman, 
supra 


839' 



SVNDAY 


83 C.J.S. 


§ 18 

though there is authority to the contrary.90 Pub¬ 
lic professional baseball has been held illegal under 
^tatutes prohibiting bein^ present on Sunday at 
any “dancing or public diversion, show, or enter- 
tainment,” or taking part in “any sport, game or 
play»»l 

Under prohibitions of public sports, exercises, 
and shows, the game is not illegal unless played 
in such a manner as to interrupt the repo se and 
religious liberty of the community,^^ ^nd has been 
held not to be tmlawful where no admission is 
charged and no invitation to attend extended to 
the public,® 3 even though it is played in a place 
where it is possible for members of the public to 
witness it;®^ but, under such statutes, baseball 
games on Sunday, to which the public is invited 
and for which an admission fee is charged, are un- 
lawful;®5 and there is authority to the effect that 
an invitation to the public, even without the require- 
ment of an admission fee, renders the game unlaw- 
ful,®® at least where it is conducted for gain.®*^ The 
fact that the proceeds are to be donated to charity 
does not, it has been held, make the game any the 
less unlawful.®® 

Baseball playing has been held not to be in- 
cluded within Sunday laws directed to a prohibition 
of games of chance or similar immoral tendency 
on Sunday,®® or the keeping open of places of “pub¬ 
lic amusement,” when that term is defined elsewhere 
in the statute as “circuses, theaters, variety thea- 
ters and such other amusements as are exhibited 
and for which an admission fee is charged.”^ Pub¬ 


lic baseball is included as a game within the op- 
eration of general provisions applying to the “pub¬ 
lic exhibition of any entertainment, play, opera, 
circus, animals, gymnastics, game, or dance or 
dances, or vaudeville performance” on Sunday;'® 
and games by professional players to whioh the pub¬ 
lic is invited are within a prohibition of “unlawful” 
games, sports, or diversions, although no admission 
is charged and no excessive noise or disturbance 
results.® 

Where the collection of fees for admission is not 
made an essential element in the offense by statute, 
the playing of a baseball game may be a violation 
of the Sunday laws, even though the public is ad- 
mitted free of charge to the game.^ Where the 
collection of an admission fee is a material cir- 
cumstance to the existence of the offense, the op- 
eration of the law may not be evaded by collect- 
ing such a fee in an indirect fashion,® and there 
is authority holding even a solicitation of volun- 
tary contributions from spectators sufficient for this 
purpose;® but elsewhere, unless it is a mere sub¬ 
terfuge for an admission fee, the taking up of a 
voluntary collection from the spectators in an or- 
derly manner is held insufficient to render the game 
unlawful.^ 

Necessity or charity, Whether a particular base¬ 
ball game is within exceptions of necessity or char¬ 
ity, so expressed as to extend to the prohibition 
under which such games are forbidden, is to be 
determined by the circumstances under which it was 
played.® 


90« Pa.—Commonwealtli v. Happ, 23 
Pa.Diat. 145. 

9l> Wis.—^Kremsreiter v. Boddenha- 
gen, 173 N.W. 296, 169 Wis. 516. 

92. N.T.—People v. Hesterberg, 89 
N.T.S. 498, 43 Misc. 510, 18 N.T.Cr. 
403. 

60 iC.J. p 1080 note 84. 

93 . N.T.—^People v. Roach, 114 N.T. 

S. 742, 61 Misc. 42. 

60 C.J. p 1080 note 85. 

94b N.T.—Ontarlo Pield Club v. Mc- 
Adoo, 107 N.T.S. 295, 66 Misc. 285. 
Okl.—Cheeves v. State, 114 P. 1126, 
5 Okl.Cr. 361. 

95. N.T,—^Brigbton Athletic Club v. 
McAdoo, 94 N.T.S. 391, 47 Misc. 
432. 

60 C.J. p 1080 note 87. 


98. N.T.—Greater Newburgh Amuse- 
ment Co. v. Sayer, 142 N.T.S. 69, 
81 Misc. 307. 

60 C.J, p 1080 note 88. 

97. N.T.—^People v. Demerest, 107 
N.T.S. 649, 66 Misc. 287. 

98. N.T.~People v. Bbbets, 172 N.T. 
S. 599, 36 N.T.Cr. 117. 

99. Kan.—State v. Prather, 100 P. 
67, 79 Kan. 613, 21 L.R.A.,N.S., 
23, 131 Am.S.R. 339. 

60 C.jr. p 1080 note 9’2, 

1. Tex.—^Ex parte Roquemore, 131 
S.W. 1101, 60 Tex.Cr. 282, 32 L.R. 
A.,N.S.. 1186. 

2 . D.C.—Siddons v, Edmonston, 42 
App.BjC. 459. 


3. Pa.—Commonwealth v. Coleman, 
60 Pa.Super. 380. 

4. Md.—^Hiller v. State, 92 A. 842, 
124 Md. 385. 

60 C.J. p 1080 notes 88, 96, 97, 

5. N.T.—Ontarlo Pield Club v. Mc¬ 
Adoo, 107 N.T.S. 296, 56 Mlsa 285. 

60 C.J. p 1080 note 98. 

6 . N.T.—^People v. Demerest, 107 N. 
T.S. 549, 66 Misc. 287. 

7. Pa.—Commonwealtli v. Slierman, 
14 Pa.Dist. & Co. 4. 

& Va.—Crook v. Commonwealth, 136 
■S.B. 666. 147 Va. 698, 60 A.L..R. 
1043. 

60 C.J. p 1081 note 4. 
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§§ 19-20 


B. ENFORCEMENT OF BEGULATIONS 


§ 19. Prosecutions for Violation of Criminal 
Statutes 

Prosecutions for the violation of Sunday laws are 
governed by the provisions of the particular statutes and 
by the laws applicable to triai of other offenses generaiiy 
which are of a similar character. 

Prosecutions for violation of the Sunday laws are 
triable in such manner^ and before such courts^® 
as those laws specifically provide or as are proper 
to the triai of other offenses generaiiy which are 
similar in character to those resulting from Sun¬ 
day violations. The performance of one act may 
constitute an offense against a state and another 
offense against a municipality, and be separately 
punishable under either aspectA^ Acts done on 
Sunday must, in order to sustain a criminal prose- 
cution and be subjects of indictment, be made crim¬ 
inal by statute since Sabbath breaking is no offense 
at common law.i2 Prosecutions cannot be founded 
on statutes purely permissive in terms.^^ 

Under the terms of the particular statute the 
performance of successive or repeated acts on 
Sunday may constitute a single offense,while 
under other statutes each act may be a separate 
offense.^® However, if a series of acts, although 
capable of constituting a series of offenses, is com- 
sidered and treated by the state as but one offense, 
defendant cannot complain, at least where he is 
not prejudiced thereby.^® Violations on successive 
Sundays constitute separate and distinet violations 
rather than a continuing offense.^^ 


It is no defense to a prosecution under a Sun¬ 
day law that defendant was ignorant of the law,^^ 
particularly where defendant has been prosecuted 
for previous violations,or that the authorities 
have, in the past, failed to enforce it against other 
violators.20 


§ 20. - Complaint, Indictment, or In¬ 

formation 

a. In general 

b. Issues, proof, and variance 
a. In General 

The complaint, Indictment, or information must be 
in proper form and must state the facts which constitute 
the offense with sufficient certainty reasonably to ap- 
prise the defendant of the exact nature of the accusa- 
tlon. 

The rules applicable to the sufficiency of indict- 
ments, informations, or complaints generaiiy have 
been applied in connection with offenses against the 
Sunday laws, both as regards the formal requisites 
thereof^l and the statement of the offense sought 
to be charged.^^ The indictment, information, or 
complaint must embrace all the elements of the 
offense as defined by the statute under which the 
prosecution is brought and the decisions construing 
it, or it will be deemed insufficient ;23 it should 
state the facts whioh constitute the offense with suf¬ 
ficient certainty reasonably to apprise defendant 
of the exact nature of the accusation and it 


9. Va.—Plrkey v. Commonwealth, 
114 S.E. 764, 134 Va. 713, 29 A.L.R. 
1290. 

60 C.J. p 1085 note 91. 

10. Ga.—^Hood v. Von Glahn, 14 S.E. 
564, 88 Ga. 405. 

60 C.J. p 1085 note 92. 

11. Ga.—^Hood v. Von Glahn, supra. 

13^ N.C.—State v. Brooksbank, 28 
N.C. 73. 

60 C.J. p 1086 note 96. 

13. Puerto Rico.—People v. Paratze, 
22 Puerto Rico 35. 

60 C.J. p 1086 note 2. 

14- Tex.—Muckenfuss v. State, 116 
S.W. 51, 55 Tex.Cr. 229, 20 L.R.A., 
N.S., 783, 131 Am.S.R. 813, 16 Ann. 
Cas. 768. 

60 aj. p 1086 note 3 [a] (2). 


15. La.—State v. Heard, 31 So. 384, 
107 La. 60. 

60 C.J. p 1086 note 3 [a] (1). 

16. Ga.—^Westfall v. State, 62 S.E. 
558, 4 Ga.App. 834. 

60 C.J. p 1086 note 4. 

17- Pa.—Commonwealth v. Engel, 76 
Pa.Dlst. & Co. 521, affirmed Com- 
monwealth v. Albano, 82 A.2d 682, 
169 Pa.Super. 462—Commonwealth 
V. Dattola, Quar.Sess., 22 West.L.J. 
123. 

18. Pa.—Commonwealth v. Engel, 76 
Pa.Dist. & Co. 521, affirmed Com¬ 
monwealth V. Albano, 82 A.2d 682, 
169 Pa.Super. 462. 

18. Pa.—Commonwealth v. Engel, 76 
Pa.Dlst. ^ Co. 621, affirmed Com¬ 
monwealth V. Albano, 82 A.2d 682, 
169 Pa.Super. 462. 

20. Fla.—Stocks v. Lee, 198 iSo. 211, 
144 Fla. 627. 


21 . Ohio.—Oberer v. State, 28 Ohio 
Clr.Ct. 620. 

60 C.J. p 1086 note 6. 

Time for maklng Information. 

Pa.—Commonwealth v. Dattola, Quar. 
Sess., 22 WestL.J. 123. 

22. Ind.—Ross V. State, 36 N.B. 167, 
9 Ind.App. 35. 

60 C.J. p 1086 note 7. 

Allesratlons held snfflcient 
Ky.—Commonwealth v. Phoenix 
Amusement Co., 44 S.'W’.2d 830, 241 
Ky. 678. 

60 C.J. p 1086 note 7 [a]. 

23. N.T.—People v. Hesterberg, 89 
N.T.S. 498, 43 Misc. 510, 18 N.T.Cr. 
403. 

60 C.J. p 1087 note 8. 

24. Tex.—^Mosely v. State, 18 Tex. 
App. 311. 

60 C.J. p 1087 note 9. 
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must be suffici ently certam tbat, in case of convic- 
tion, the court may determine what punishment 
should be imposed.25 However, the statement of 
facts sufficient to show the gist of the offense is all 
that is required, and attending facts and circum- 
stances, which are not essential ingredients of the 
offense, need not be alleged,^^ although there is 
some authority holding it insufficient merely to al¬ 
lege all the elements of the offense and requiring 
further that a description of the offense, that is, 
the facts of the transaction, should be given.27 It 
is not a fatal objection to an indictment, informa- 
tion, or complaint that it sets out the offense with 
more particularity than is necessary.28 

Where the violation of a Sunday law becomes 
an offense only when it is repeated on a sufficient 
number of Sundays to become a common-law nui- 
sance, the information must allege the commission 
of the act not only on a particular Sunday but on 
a succession of Sundays.^9 Affidavits which are 
void will not support a prosecution,30 but a mere 
formal clerical defect will not have such effect.®^ 

Date or time. While it must be affirmatively al- 
leged that the act complained of was performed on 
a Sunday,32 the particular Sunday is not important, 
provided it is within the statute of limitations.^^ 
It is not sufficient to allege that the acts were com- 
mitted '*on or about” a named date, although suoh 
date is on a Sunday,^^ unless it is directly and defi- 
nitely charged that the acts were done on Sunday.35 


An indictment is sufficient which alleges the com¬ 
mission of the offense on Sunday, but which fails to 
state the date;36 and it has been held that an al- 
legation that acts were done on Sunday is sufficient, 
even though it further designates a date which did 
not in fact come on a Sunday but according 
to other authority an indictment referring spe- 
cifically to a date which did not fall on Sunday is 
bad.^S An indictment naming the day of the month 
and year but not alleging that it was Sunday has 
been held good at least Where it further alleges that 
defendant on that day performed certain acts on 
Sunday, as the court will take judicial notice that 
the date named was Sunday but there is other 
authority reaching a contrary resuit, at least where 
the indictment does not anywhere in its language 
expressly mention Sunday.^<^ 

Place. The place where the alleged offense was 
committed must be set out in the indictment, in¬ 
formation, or complaint so as to render the venue 
ascertainable.^^ 

Intent. According to some authority an indict¬ 
ment for keeping open a store or shop on Sunday 
must aver a criminal intent or purpose ;42 but there 
is authority to the contrary.43 

Charging language of statute, Generally, an in¬ 
dictment which charges the offense in the lan¬ 
guage of the statute is sufficient it is not essen¬ 
tial to use the precise language, provided the sub- 


25. Mass.—Commonwealth v. Max¬ 
well, 19 Mass. 138. 

60 C.J. p 1087 note 10. 

28. Cal.—^People v. Magruire, 26 Cal. 
635. 

60 C.J. p 1087 note 11. 

27. Tex.—'Shook v. State, 8 S.W. 329, 
25 Tex.App. 345. 

60 C.J. p 1087 note 12. 

28. Kan.—State v. Nesblt, 54 P. 326, 
8 Kan.App. 104. 

29. Tenn.—GofC v. State, 209 S.W.2d 
13, 186 Tenn. 212. 

A presentmeiLt diarsTingr that de¬ 
fendant on a particular Sunday un¬ 
ia wfully engaged in his usual voca- 
tion of operatinff a poolroom, without 
alleging that prohibited act was com- 
mitted on divers Sundays or to the 
extent of becoming a nuisance, falled 
to charge offense elther under stat¬ 
ute or at common law.—Goff v. State, 
supra. 

3a Ala.—^Roberson v. State, 190 So. 
109, 28 AUuApp. 579. I 


31. Ind.—Ross V. State, 36 N.B. 167, 
9 Ind.App. 35. 

32. Md.—Ruble v. State, 11 A.2d 455, 
177 Md. 600. 

j 60 C.J. p 1087 note 14. 

I 

33. KC.—State v. Seaboard Air Line 
R. Co., 62 S.E. 1088, 149 N.C. 508. 

60 C.J. p 1088 note 15. 

34w Ind.—State v. Land, 42 Ind. 311, 
Md.—Ruble V. State, 11 A.2d 455, 177 
Md. 600. 

35. Kan.—State v. Nesbit, 54 P. 326, 
8 Kan.App. 104. 

Md.—Ruble V. State, 11 A.2d 465, 177 
Md. 600. 

36. Kan.—Topeka v. Crawford, 96 P. 
862, 78 Kan. 683, 17 L.R.A.,N.S., 
1166,16 Ann.Cas. 403. 

W.Va.—State v. Knight, 1 S.B. 669, 29 
W.Va. 340, 

37. N.Y.—People v. BalI, 42 Barb. 
324. 

60 C.J. p 1088 note 17. 
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38. Ark.—Robinson v. State, 38 Ark. 
548. 

Ga.—Werner v. State, 61 Ga. 426. 

39. Wash.—State v. Bergfeldt, 83 P. 

[ 177, 41 Wash. 234, error dismissed 

28 S.Ct. 764, 210 U.S. 438, 62 L.Bd. 
1138. 

40. Ind.—Gilbert v. State, 81 Ind. 
565. 

41. Ohio.—Goldsmith v. State, 13 
Ohlo Cir.Ct., N.S., 148, 32 Ohio Cir. 
Ct. 160. 

60 C.J. p 1088 note 21. 

42. Ohio.—Goldsmith v. State, su¬ 
pra. 

60 C.J. p 1088 note 22. 

43. Ark.—Brittin v. State, 10 Ark. 
299. 

60 C.J. p 1088 note 23. 

44. Kan.—State v. Weldy, 216 P. 
1006, 113 Kan. 734. 

Tenn.—Baird v. State, 167 S.'W’.2d 
332, 179 Tenn. 444. 

60 C.J. p 1088 note 25. 
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stance of it is embraced in the words used.^® Where 
the acts alleged to have been done could have been 
for a lawful purpose, it is not sufficient to charge in 
the language of the statute without alleging the 
purpose for which the acts were done.**® 

Negativing excepHons. It is generally held that 
exceptions appearing in the enacting part of the 
statute and forming part of the description of the 
offense must ordinarily be negatived by particular 
allegationSj^*^ but that need not be done as to ex¬ 
ceptions appearing elsewhere, as in a proviso to the 
statute, or the like;^^ but, according to other au- 
thority, a negative averment to the matter of an 
exception in a statute, however stated, is not req¬ 
uisite unless such matter enters into and becomes 
a part of the description of the offense, or a qual- 
ification of the language defining or creating it;^^ 
but, if it is so related to the offense, tihe exception 
must be negatived.®® An allegation negativing an 
exception which is not required to be negatived has 
been held to be mere surplusage.^l 

b. Issues, Proof, and Variance 

In a prosecution for violation of the Sunday faws, 
the proof must correspond with the allegations of the 
indictment. 

In general the proof must correspond with the 
allegations of the indictment® 2 A real variance 
must exist between the allegations and the proof in 
order to give rise to any rights based on the theory 
of a variance,and the variance, in order to be 
fatal, must be material.®^ A variance between 
pleading and proof on an allegation which is mere 
surplusage is not fatal.®® The proof need not be 
as broad as the charge in the indictment, provided 
a distinet violation of the law is shown.®® An 


offer, by defendant, of proof of intended matter 
of defense may be properly rejected where the 
evidence, if received, would not tend to establish 
a defense.®”^ Affirmative testimony as to the com- 
mission of the act charged has been held to con- 
trol over negative testimony as to defendanfs gen¬ 
eral habits on Sunday.®8 Proof by the state that 
defendant was not a regular druggist is sufficient to 
take defendant out of the protection of an excep¬ 
tion as to sales by regular druggists, on written 
prescriptions by a physician for medical purposes, 
without any testimony relative to prescriptions.®^ 

Time, The state is not limited in its proof to 
a particular date, but may show a violation of the 
law on any Sunday preceding the finding of the 
indictment and within the statute of limitations,®^ 
and a variance between the date charged and the 
one proved is immaterial.®^ 

§21. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

AII facts materiai to the existence of the offense 
charged must be proved beyond a reasonable doubt by 
the state. 

Subject to statutory provisions respecting the 
effect of an absence of evidence, the state is re¬ 
quired to prove beyond a reasonable doubt all the 
facts materiai to the existence of the offense 
dharged;®2 but facts properly inferable from those 
proved need not be established by direct evidence. 
That which must be stated in the indictment as 


45 . Ark.—Kreider v. State, 147 S.W. 
449, 103 Ark. 438. 

60 C.J. p 1088 note 26. 

46. Mass.—Commonwealth v. Col- 
lins, 2 Cush. 556. 

47. Ky.—Commonwealth v. Hagan, 
181 S.W. 184, 167 Ky. 619. 

60 C.J. p 1088 note 27. 

48. Kan.—State v. 0’Donnell, 225 P. 
1078, 116 Kan. 182. 

60 C.J. p 1089 note 28. 

49. Ga.—Seale v. State, 49 S.E. 740, 
121 Ga. 741, error dismissed 26 S. 
Ct. 763, 201 U.S. 642, 50 L.Ed. 902. 

Ohlo.—^Bllligheimer v. State, 32 Ohio 
St. 435. 

50. Ga.—Brown v. State, 143 S.E. 
439, 38 Ga.App. 209. 

60 C.J. p 1089 note 30. 


51. Ga.—Seale v. State, 49 S.E. 740, 
121 Ga. 741, error dismissed 26 S. 
Ct. 763, 201 U.S. 642, 50 L.Ed. 902. 
Mass.—Commonwealth v. Dextra, 8 
N.E. 756, 143 Mass. 28. 

62. Ga.—McNealy v. State, 21 S.E. 

581, 94 Ga. 692, 

60 C.J. p 1089 note 39. 

53. Ind.—^Foltz V. State, 33 Ind. 216. 
60 C.J. p 1089 note 40. 

54. N.C.—State v. Seaboard Air Line 
R. Co., 62 S.E. 1088, 149 N.C. 608. 

65. Mo.—'State v. Keelar, 53 Mo.App. 
32. 

56. Mass.—Commonwealth v. Jos- 
selyn, 97 Mass. 411. 

67. Tenn.—^Parker v. State, 1 S.W. 

202, 84 Tenn. 476. 

60 C.J. p 1089 note 44. 
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58. Tex.—Elsner v. State, 30 Tex 
524. 

59. Ohio.—Kubach v. State, 1 Ohio 
N.P., N.S., 405. 

60. Ga.—Seale v. State, 49 S.E. 740, 
121 Ga. 741, error dismissed 26 S. 
Ct. 763, 201 U.S. 642, 50 L.Ed. 902. 

60 C.J. p 1090 note 47. 

61. N.C.—State v. Seaboard Air Line 
R. Co., 62 S.E. 1088, 149 N.C. 508. 

60 C.J. p 1090 note 48. 

62. Va.—^Pettit V. City of Roanoke, 
33 S.B.2d 633, 183 Va. 816. 

60 C.J. p 1090 note 50. 

63. Wash.—State v. Grabinski, 206 
P.2d 1022, 33 Wash.2d 603. 

60 C.J. p 1090 note 61. 
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part of or a necessary description of a Sunday vio- 
lation must be proved hy the prosecutor,®^ and 
only that;®5 and hence, when the state makes out 
a prima facie case by showing performance on 
Sunday of prohibited acts, not apparently within 
the exceptions, the burden of going forward to show 
that the acts were in fact within the statutory ex¬ 
ceptions then rests on defendant.®® 

On proof of the matters charged, it is held, the 
law presumes a criminal intent,®'^ and the burden 
is then cast on defendant to show that the act comes 
within the excepti on to the statute.®® Where per- 
mitting the doing of certain acts on Sunday is an 
essential element of the offense, the state must 
show such permission.®® Where a principal is 
sought to be made criminally liable for the act-of 
his agent, either knowledge of, or assent to, the 
act, on his part, must be shown,70 or such an ha- 
bitual recurrence of the act that his assent is im- 
plied;'7l and, of course, it must be shown that the 
persons acting were in fact defendant’s agents.*^® 

It may be presumed that a son, attending to trade 
in his father’s establishment on Sunday, is acting 
as his father^s agent for the purpose.*^® When de¬ 
fendant is shown to have been the manager of an 
entertainment project up to a short time before the 
giving of the Sunday performance alleged as an 
offense, in the absence of any evidence to the con- 
trary it may be presumed that he was the manager 
of such entertainment at the time of the perform- 
ance.'^^ There is no presumption that the noise 
caused by the operation of a reaper on Sunday is 
a disturbance to others.^^^ Where defendant is 
charged with Sunday opening, the state need not 
prove a sale, in order to establish existence of the 


offense.*^® It has been held that tlhe state is not 
required to prove allegations made by it which con¬ 
stitute mere surplusage,^^ although it has been held 
that, if matters not required to be alleged are in 
fact alleged by the state, they must then be proved 
just as other matters in issue.^S 

b. Admissibility 

Any competent, relevant, and materlal evidence Is 
admissible on the part of the prosecution to show the 
commission of the offense, and on the part of defendant 
to Show his innocence of the charge. 

The rules with respect to the admissibility of 
evidence in criminal cases generally apply to crim¬ 
inal prosecutions for violation of the Sunday laws;*^® 
any testimony tending to show acts of control and 
management is admissible on the issue of whether 
defendant was in charge of an establishment so as 
to be liable for keeping open on Sunday.®® Testi¬ 
mony conceming defendant^s purpose in keeping 
open,®i or his statements at the time of sale,®2 
is properly excluded when it has no tendency to 
bring his acts within the protection of the statute. 
Evidence regarding the circumstances and needs 
of the traveling public is not admissible on the 
question of necessity, wthere the offense charged 
is the performance of a specific act for a specific 
person not a member of the class to which the evi¬ 
dence relates.®® 

Where the charge is for playing in a game on 
Sunday where an admission fee is charged, evidence 
of the payment of a fee to see the game by one 
or more persons is competent proof that a fee was 
charged, although other persons saw the game for 
nothing.®^ Evidence that the grand jury, which 
indicted defendant, failed to find bilis against oth- 


64. Ark.—Cleary v. State, 19 S.W. 
313, 66 Ark. 124. 

60 C.J. p 1090 note 52. 

65. Ind.—State v. Ho^relver, 63 N. 
E. 921. 152 Ind. 652, 45 L..R.A. 604. 

60 C.J. p 1090 note 53. 

66 . Ark.—^Rhodes v. City of Hope, 
286 S.W. 877, 171 Ark. 764, 47 A.L. 
R. 1104. 

60 C.J. p 1090 note 54. 

67. Ark.—Sliover v. State, 10 Ark. 
259. 

68 . Ark.—Shover v. State, supra. 

68 . N.C.—State v. Atlantic Coast 
Line R. Co., 62 S.E. 756, 149 N.C, 
470. 

70. Ind.—Wetzler v. State, 18 Ind. 
85. 


71. W.Va.—State v. Baltimore, etc., 
R. Co., 15 W.Va. 362, 36 Am.R. 803. 

72. Mass.—Commonwealth v. Mason, 
12 Allen 185. 

73. Tex.—^Elsner v. State, 30 Tex. 
524. 

74. N.T.—People v. Kingrston, 139 N. 
T.S. 649, 27 N.T.Cr. 184. 

75. 111.—Johnson v. People, 42 111. 
App. 594. 

76. Tex.—Grifflth v. State, 89 S.W. 
832, 48 Tex.Cr. 676. 

77. Ga.—Seale v. State, 49 S.E. 740, 
121 Ga. 741, error dismlssed 26 S. 
Ct 763, 201 U.S. 642, 60 L.Ed. 902. 

Mo.—State v. Kellar, 53 Mo.App. 32. 

78. Ark.—State v. Anderson, 30 Ark. 
131. 

60 C.J. p 1091 note 66, 


79. Tex.—Timberlake v. State, 78 S. 
W.2d 699, 128 Tex.Cr. 63. 

Va.—^Pettit V. City of Roanoke, 33 
S.E.2d 633, 183 Va, 816—Pranclsco 
V. Commonwealth, 23 S.E.2d 234, 
180 Va. 371. 

60 C.J. p 1091 note 68. 

80. Ala.—Cusimano v. State, 103 So. 
241, 20 AlaApp. 602. 

81. Mass.—Commonwealth v. Starr, 
11 N.E. 533, 144 Mass. 359. 

82. Mass.—Commonwealth v. Gold- 
smith, 67 N.E. 212, 176 Mass. 104. 

83. Mo.—State v. Schatt, 107 S.W. 
10, 128 Mo.App. 622. 

84. Ind,—Helgert v. State, 76 N.BL 
850, 37 Ind.App. 898. 
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ers for violating the Sunday laws,^^ or that the 
operation o£ other acts or enterprises of a similar 
character is allowed to continue on Sunday with- 
out molestation,86 is properly excluded. 

Evidence may be admitted in prosecutions for 
Sunday violation, althoug>h it has previously been 
employed on another prosecution for a different of¬ 
fense arising out of the same act-S*? Other persons 
present at the time of the alleged offense, and who 
witnessed it, are competent witnesses to prove the 
fact, whether or not they were connected with the 
same work, and may be called by the state for that 
purpose, although they were jointly engaged with 
defendant in the same transaction.88 

c. Weight and Sufficiency 

The rules as to weight and sufficiency of evidence In 
criminal cases generally apply to criminal prosecutions 
for violation of Sunday iaws. 

The genera! rules as to the weight and sufEcien- 
cy of evidence in criminal cases apply to criminal 
prosecutions for violation of Sunday laws.®^ In 
a prosecution for creating a nuisance by nonoh- 
servance of Sunday, it need not be shown that any 
person was actually disturbed, but it is sufficient 
that the acts complained of be shown to have been 
done in a public manner and open to observation by 
the public.90 


§ 22. -Trial and Review 

Prosecutions for violation of Sunday Iaws are gov- 
erned by the rules appllcable to the trial of criminal 
cases generally; and in a Jury trial questions of fact are 
for the Jury. 

The rules applicable to the trial of criminal cases 
generally have been applied in criminal prosecu¬ 
tions for violation of the Sunday Iaws with respect 
to the formation of the jury,®i the entry of a plea 
of not guilty where defendant stands mute,^2 the 
order of proof,®^ and the judgment or verdict and 
conviction.^^ Statutes prescribing a particular 
method of trial of criminal offenses in the court 
in which the prosecution is commenced must be 
complied with.^S Where the offense charged is that 
of keeping open store, the fact that several sales 
may have been made does not render applicable 
the doctrine of election.^® A preliminary inquiry, 
by the state, addressed to one of the witnesses, as 
to whether he was present at a place on a particular 
Sunday, has been held insufficient to constitute an 
election confining the state to that Sunday. 

Functions of court and jury. Save where consti- 
tutional provisions prescribe some other rule,^® 
or where prosecutions for Sunday offenses are 
not triable by jury, the function of the court is to 
declare the law,®® and that of the jury to deter¬ 
mino the facts, under proper instructions from the 
court.i Ordinarily, such questions as defendant's 


85. Tex.—'Smith v. State, 90 S.W. 37, 
48 Tex.Cr. 609. 

86 . Wash.—State v. Grabinskl, 206 
P.2d 1022, 33 Wash.2d 603. 

60 C.J. p 1092 note 75. 

87- Mass.—Commonwealth v. Har- 
rison, 11 Gray 308. 

88 . Ga.—^Williamson v. State, 71 S. 
E. 609, 9 Ga.App. 442. 

89. XSvldeiLce held siifflclent 

(1) To sustain conviction of vio¬ 
lation of ordinance prohibiting the 
showing of motion pictures and op¬ 
eration of motion picture machines 
on Sunday except between hours of 
1 and 2 o^clock in the afternoon.— 
Hicks V. City of Dublin, 191 S.E. 669, 
66 Ga.App. 63. 

(2) To sustain conviction of vio¬ 
lation of a City ordinance prohibit¬ 
ing any person from keeping a store 
or place of business open on Sundays 
after 8 A. M.—State v. Thorne, 198 
S.E. 632, 214 N.C. 826. 

(3) To support conviction of own- 
er and operator of a restaurant in 
that he permitted public dancing on 
his premises on Sunday.—Common- 


wsalth V. Covert, 88 Pittsb.Leg.J.Pa., 
233, 31 Mun.L..R. 205. 

(4) To support conviction of fol- 
lowing defendanfs usual vocation on 
Sunday by operating a beer parior.—^ 
Baird v. State, 167 S.W.2d 332, 179 
Tenn. 444. 

(6) To support conviction of vio¬ 
lating Sunday Law, where defendant 
rendered merchandise in store for 
taxatlon and was there in person 
keeping place open and conducting 
business on Sunday morning.—^Tim- 
berlake v. State, 78 S.W.2d 699, 128 
Tex.Cr. 63. 

(6) Other evidence see 60 C.J. p 
1092 note 79 [b]. 

Evidence held insnfilolent 
To sustain convictione of gaming 
on Sunday.—Roberson v. State, 190 
So. 109, 28 Ala.App. 679—60 C.J. p 
1092 note 79 [a]. 

90. Tenn.—^Parker v. State, 1 S.W. 
202, 84 Tenn. 476. 

91- W.Va.—State v. Baltlmore, et a, 
R. Co., 16 W.Va. 362, 36 Am.R. 803. 
60 C.J. p 1092 note 82 [a]. 


92. Ohio.—^Billigheimer v. State, 32 
Ohio St. 436. 

60 C.J. p 1092 note 82 [b]. 

93. Ind.—Ross v. State, 36 N.B. 167, 
9 Ind.App. 35. 

60 C.J. p 1092 note 82 [b]. 

94. Ohio.—Oberer v. State. 28 Ohio 
Cir.Ct. 620. 

60 C.J. p 1092 note 82 [c]. 

95. N.Y.—Erbe v. Monteverde, 35 N. 
T.S. 102. 13 Misc. 404. 

60 C.J. p 1093 note 83. 

96. Ala.—Snlder v. State, 69 Ala. 64. 

97. Conn.—State v. Brunker, 46 
Conn. 328. 

98. Ind.—^McCarthy v. State, 66 Ind. 
203. 

60 C.J. p 1093 note 86. 

99. Ky.—Commonwealth v. London, 
149 S.W. 852, 149 Ky. 372. 

Va.—Pettlt V. City of Roanoke, 33 S. 

E.2d 633, 183 Va. 816. 

60 C.J. p 1093 note 88. 

1 . Va.—^Lakeside Inn Corporation v. 
Commonwealth, 114 S.E. 769, 134 
Va. 696. 

60 C.J. p 1093 note 89. 
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intent,2 the nature or character of the place kept 
open,3 whether a particular Sunday transaction 
constituted a sale,^ whether the acts done were 
Work of defendant*s ordinary calling,^ and whether 
an admission fee was charged are for the jury.® 

It is also a question for the jury whether the 
act was, under the circumstances of the case, one 
of necessity or charity within the meaning of the 
statutory exception but sometimes the evidence re- 
specting the circumstances under which the act 
was committed may be such that a determination 
by the court of whether it was matter of necessity 
or charity is proper.8 The credibility of the wit- 
nesses is a matter for the jury.^ The general af¬ 
firmative charge in behalf of the state should never 
be given where there is any evidence on which a 
verdict of acquittal could be based or where the 
facts in evidence pointing to quiet rest in inference 
only.io 

Instructions, The court should instruet the jury 
as to the offense^'^ and defendant is entitled to have 
a proper charge given respecting the burden of 
proof,^2 the respective functions of court and 
jury,13 the nonreligious character and purpose of 


the statute,!^ the necessity of intent,i5 and the 
meaning of necessity, within the statute.i® Not 
o-nly should the charge state correctly the elements 
of the offense, but it is also essential that proper 
instruction be given with respect to matters of 
defense.!*^ 

An instruction which, in connection with the 
evidence, could have no tendency to mislead the jury 
is not bad because it is not stated as definitely as 
it might have been.13 Also it is not error to refuse 
to give a correct, but irrelevant charge,!® or in¬ 
structions which, although technically accurate, are 
inadequate on a consideration of the whole case 
and which would tend to mislead the jury,30 or in¬ 
structions which are inaccurate,2i or instructions 
whose substance is comprised within instructions 
which are given.32 

The court should not submit to the jury all the 
phases of the statute, but should restrict them to 
the consideration of the one charged in the indict- 
ment;33 and further, it is proper for the instruc¬ 
tions to be limited to that charge of the indictment 
which there is evidence to sustain.24 Although 
parts of the instructions, considered independent- 


2. Ala.—'Snider v. State, 69 Ala. 64. 
Mo.—State v. Crabtree, 27 Mo. 232. 

3. Ala.—^Whittaker v. State, 88 So. 
188, 17 Ala.App. 624. 

Md.—Callan v. State, 144 A. 350, 156 
Md. 459. 

4. Ark.—Bennett v. Sale, 13 Ark. 
694. 

5. Ga.—Kent v. State, 82 S.E. 762, 16 
GauApp. 210, 

6. Ind.—^Helgert v. State, 75 N.B. 
860, 37 Ind.App. 398. 

7. Va.—Pettit v. City of Roanoke, 33 
S.E.2d 633, 183 Va. 816—^Francisco 
V. Commonwealth, 23 S.E.2d 234, 
180 Va. 371. 

60 C.J. p 1093 note 96. 

8. Mo.—'State v. Coffee, 35 S.W.2d 
969, 226 Mo.App. 373. 

60 C.J. p 1093 note 96. 

9. Tex.—Hali v. State. 56 S.W. 173, 
41 Tex.Cr. 423. 

10. Ala.—Whittaker v. State, 88 So. 
188, 17 Ala.App. 624. 

60 C.J. p 1093 note 98. 

11 . Ga.—Manning v. State, 64 S.E. 
710, 6 Ga.App. 240. 

60 C.J. p 1093 note 99. 

BLStmcIdoiL neld proper 

In trial for following* defendanfs 
usual vocatlon on Sunday by operat- 
\Tig beer parior, cburt's charge to Ju¬ 


ry that statute creating offense of 
exercising common vocatlons of life 
on Sunday, except for acts of real 
necessity or charity, does not apply 
to operation of restaurant and that 
defendant would be entitled to ac¬ 
quittal, if jury found that he was 
operating a restaurant, not a beer 
parior, on Sunday, fairly presented 
issue whether defendant was operat¬ 
ing bona flde restaurant or beer par¬ 
ior on Sunday.—Baird v. State, 167 S. 
W.2d 332, 179 Tenn. 444. 

Instruction held erroneons 
In prosecution for gaming on Sun¬ 
day, instruction that, if two or more 
persons play a game of shooting dlce 
on Sunday, that constitutes gaming 
within meaning of statute whether 
they bet money on the game or not 
was error, and the error was prejudl- 
cial requiring reversal of conviction. 
—Jackson v. State, 1 So.2d 601, 30 
Ala.App. 114, certiorari denied 1 So.2d 
602, 241 Ala. 141. 

12. N.C.—State v. Atlantic Coast 
Line R. Co., 62 S.E. 765, 149 N.C. 
470. 

60 C.J. p 1093 note 1. 

13. Ind.—^MeCarthy v. State, 66 Ind. 
203. 

14. Va.—Lakeside Inn Corporation 
V. Commonwealth, 114 S.E. 769, 134 
Va. 696. 


15. N.C.—State v. Atlantic Coast 
Line R. Co., 62 S.E. 765, 149 N.C. 
470. 

60 C.J. p 1093 note 4. 

16. Va.—^Prancisco v. Common¬ 
wealth, 23 S.B.2d 234, 180 Va. 371 
—Lakeside Inn Corporation v. 
Commonwealth, 114 S.E. 769, 134 
Va. 696. 

17. Va.—^Francisco v. Common¬ 
wealth, 23 S.E 2d 234, 180 Va. 371. 

60 C.J. p 1093 note 6. 

18. W.Va.—State v. Baltimore, etc., 

R. Co., 16 W.Va. 362, 36 Am.R. 803. 
60 C.J. p 1093 note 7. 

19. Ark.—Kreider v. State, 147 S.W. 
449, 103 Ark. 438. 

60 C.J. p 1094 note 8. 

20. Tex.—^Whiteomb v. State, 17 S. 
W. 258, 30 Tex.App. 269. 

60 C.J. p 1094 note 9. 

21 . Tenn.—Baird v. State, 167 S.W. 
2d 332, 179 Tenn. 444. 

22. Mass.—Commonwealth v. Harri- 
son, 11 Gray 308. 

60 C.J. p 1094 note 10. 

23. Tex,—Brockman v. State, Cr., 28 

S. W.2d 820, 116 Tex.Cr. 353. 

60 C.J. p 1094 note 11.. 

24: Mo.—State v. Coffee, 36 S.W.2d 
969, 226 Mo.App. 37-3. 
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ly, are inconsistent, if, nevertheless, taken as a 
wliole the instructions are consistent, no objec- 
tion can be taken thereto.25 Modification by the 
court of reqnested instructions so as to make them 
conform to the circumstances shown by the evidence 
is proper.26 

Appecl and error, The rules relative to appeal 
and error in criminal cases generally are applicable 
to criminal prosecutions for violation of Sunday 
laws.'27 Aetion of the trial court quashing an in- 
dictment for Sunday violation is to be sustained if 
there is any good or sufficient cause for it, al- 
though the reason for such action is not made to 
appear.28 Similarly, w^iere the bili of exceptions 
raises no matter of error with respect to the con- 
viction, the appellate court will not search the rec- 
ord for error, violation of the Sunday laws being a 
mere misdemeanor.29 

§ 23. Actions and Proceedings under Penal 
Statutes 

Where the statutes so provide, enforcement of Sun¬ 
day laws may be by action for the recovery of a penaity 
for vioiation of their provisions. 

The mode of enforcement established by some 
of the Sunday laws is by an action for the recovery 


of a penaity for violation of their provisions; and 
under some statutes repeated acts on the same 
Sunday constitute a single offense subjecting the 
violator to a single penaity,20 but under others each 
act or transaction constitutes a separate offense.21 
The provisions of the particular statute generally 
will determine who may be liable for the penaity 
or forfeiture,22 the amount of the penaity recover- 
able,23 and the disposition of fines collected.24 

Proceedings to enforce liability. Under the stat- 
utory provisions, construed and applied in the same 
manner as other penal statutes, which govern pro¬ 
ceedings to enforce liability, the courts have ren- 
dered various decisions regarding the availability 
of other remedies,25 whether the proceedings are 
civil or criminal,26 whether the offender is liable 
to criminal prosecution and the penalty,27 the time 
for prosecution,28 whether offenders may be pro- 
ceeded against jointly or separately,29 joinder and 
election of causes of action,^o the form, requisites, 
and sufficiency of the complaint, declaration, or 
petition,^! the pleading of defenses,^2 and vari- 

ance.^2 

Likewise decisions have been rendered on ques- 
tions of evidence,^^ trial,^® judgment,^® review,^^ 
and costs.**® 


25. Me.—State v. Morin, 80 A, 761, 
108 Me. 303. 

60 C.J. p 1094 note 13. 

26. Mo.—State v. CofCee, 36 S.W.2d 
969, 225 Mo.App. 873. 

27. Ga.—Seale v. State, 49 S.E. 740, 
121 Ga. 741, error dismlssed 26 S.Ct. 
763, 201 U.S. 642, 50 L.Ed. 902. 

60 C.J. p 1094 note 16. 

28. Ind.—State v. Land, 42 Ind. 311. 

29. Tex.—^Day v. State, 17 6.W. 262, 
21 Tex.App, 213. 

60 C.J. p 1094 note 18. 

30- Pa.—^Priedeborn v. Common- 
wealth, 6 A. 160, 113 Pa. 242, 2 
Montgr.Co. 149, 67 Am.R. 464. 

60 C.J. p 1096 note 24 [a] (1). 

31. Ky.—Commonwealth v. Bowlingr 
Green Athletic Assoc., 268 S.W. 
1088, 207 Ky. 170. 

60 C.J. p 1095 note 24 [a] (2). 

32. Va.—^Puckett v. Commonwealth, 
67 S.E. 591, 107 Va. 844. 

60 C.J. p 1096 note 24 [b]. 

33. Ky. —Commonwealtli v. Bowling 


Green Athletic Assoc., 268 S.W. 
1088, 207 Ky. 170. 

60 C.J. p 1095 note 24 [c]. 

34. Pa.—^In re Fines, 36 Pa.Co. 697. 
60 C.J. p 1095 note 24 [d]. 

35. Mich.—^People v. Dixon, 164 N. 
W. 1, 188 Mich. 307, Ann.Cas.l918B 
385. 

60 C.J. p 1095 note 25 [a], [t]. 

38. Va.—Wells v, Commonwealth, 57 
S.E. 688, 107 Va. 834. 

60 C.J. p 1095 note 25 [b]. 

37. N.T.—New York v. Williams, 96 
N.T.S. 237, 48 Misc. 77. 

60 C.J. p 1095 note 25 [c]. 

38. Pa.—Commonwealth v. Keithan, 
1 Mon. 868. 

60 C.J. p 1095 note 25 [d] 

30. Pa.—^Lewis v. Commonwealth, 8 
Pa.I>ist. & Co. 549. 

60 C.J. p 1096 note 25 [f]. 

40. Ky.—Commonwealth v. Bowling 
Green Athletic Ass'n, 268 S.W. 
1088, 207 Ky. 170. 

60 C.J. p 1095 note 25 [g]. 


41. Ky.—^Louiaville, etc., R. Co. v. 
Commonwealth, 17 S.W. 274, 92 Ky. 
114, 13 Ky.Lr. 439. 

60 C.J. p 1095 note 25 [e]. 

42. Mass.—Crlppen v. Byron, 4 Gray 
314. 

60 C.J. p 1095 note 25 [h]. 

43. Mass.—Megowan v. Common¬ 
wealth, 2 Mete. 3. 

60 O.J. p 1095 note 25 [i]. 

44. Pa.—Commonwealth v. Dlffen- 
baugh, 26 Pa.Co. 65. 

60 C.J. p 1095 note 25 [J]-CZ]. 

45. Ky.—Capital Theater Co. v. 
Commonwealth, 199 S.W. 1076, 178 
Ky. 780. 

60 C.J. p 1095 note 26 [m]. 

46. N.J.—State V. Marinelli, 42 A 
1077, 62 N.J.Law 739. 

60 C.J. p 1096 note 26 Cn]-[q]. 

47. Ky.—Commonwealth v. Bowling 
Green Athletic Assoc., 268 S.W. 
1088, 207 Ky. 170. 

60 C.J. p 1095 note 25 [r]. 

48. Pa.—Commonwealth v. Shlpley, 
18 Pa.Dist. 133. 

60 C.J. p 1095 note 25 [s]. 
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§ 24. What Law Governs 

As a general rule the validity of a contract or trans- 
actlon executed on Sunday will be determined by the law 
of the place where It was made. 

As the enforcement of a contract executed on 
Sunday is not contrary to public policy or good 
morals, the general rule that a contract valid where 
made is valid everywhere obtains, and the con¬ 
tract will be enforced in a state other than the ohe 
in which it was made where it is not shown by 
proper proof that it violates the statutes of the 
state where made,^® and ali the more so where it 
appears that it is valid in such state.^O When it 
is shown to violate the statutes of the state where 
made, it will not be enforced by the courts of, 
other states.51 Further, the courts of one state 
will not enforce a contract, although made in an- 
other state, if its formation involved illegally doing 
acts on Sunday, essential to the existence of the 
contract, in the state where action is brought®^. 

As the Sunday laws of a state have no extraterri- 
torial force, the courts of one state will enforce a 
contract made within its borders, calling for or con- 
templating the performance of acts or transactions 
on Sunday not in that state permitted on that day, 
but which contemplates performance wholly in 
another state, where such performance is not shown 
to violate the law of such other state, as such con¬ 
tract is good at common law;53 but, where a part 
of the performance was to 'have taken place in the 
state in which suit is 'brought, in which the acts 
to be done in that connection are illegal, the con¬ 
tract will not be enforced, regardless of the laws 
of other States in which the remainder of the per¬ 
formance was to have been done;^^ and a promis- 
sory note illegally given in return for an illegal 


sale and delivery of goods, the whole transaction 
being on Sunday, cannot be purged of the illegality 
and rendered enforceable by a stipulation for pay- 
ment in another state.^S The validity of the de¬ 
livery on Sunday in another state of an assigned 
instrument is to be sustained where such trans¬ 
action is not shown to be illegal in the state where 
delivery was made.®® 

Ratification, The permissibility and sufficiency 
of a ratification to validate a Sunday transaction 
have been held to be matters to be governed by 
the law of that state whose laws govern the initial 
legality and validity of the transaction.®^ 

§ 25. Validity of Negotiations or Consumma- 
tion on Sunday 

The validity of negotiations for contracts or of 
contracts formed and consummated on Sunday are 
discussed infra §§ 26-29. 

Examine Pocket Parts for later cases. 

§ 26. -Negotiations for Contracts and 

Preliminary Transactions 

Generally contracts or transactions consummated on 
a secular day are not invalidated by the fact that ne¬ 
gotiations or matters preliminary to their consummation 
have taken place on a Sunday. 

A contract whose formation is consummated on 
a su'bsequent weekday is not invalidated by reason 
of the fact that matters preliminary to its formation 
have taken place on a Sunday. Thus, written con¬ 
tracts arising on the signature and delivery of the 
writing are not void where the signature is on 
Sunday but the delivery not until a later week¬ 
day;®® so a bond, made operative by signing and 


49. Ala.—J. R. Watkins Co. v. Hili, 
108 So. 244. 214 Ala. 607. 

60 C.J. p 109$ note 33. 

50. Mlss.—Stamps v. Frost, 164 So. 
584, 174 Mlss. 325. 

60 C.J. p 1098 note 34. 

Wliexe tenaxLts of Sfflsslsslppl farm 
brought replevln for produce seized 
under distress for rent which, under 
lease. was to conslst of certaln cot- 
ton to be dellvered at landlord’s res- 
idence In Tennessee, and contended 
that lease was Sunday contract, and 
It appeared that terms thereof were 
agreed on In Tennessee, Sunday stat¬ 


ute of Tennessee, rather than that of 
Mlssissippi, was held applicable and 
the lease held valid.—Stamps v. 
Frost, supra. 

61. Mass.—Hazard v. Day, 14 Allen 
487, 92 Am.D. 790. 

60 C.J. p 1098 note 35. 

52. Mlch.—International Textbook 

Co. V. Ohl, 111 N.W. 768, 150 Mich. 
131, 121 Am.S.R. 612, 13 L..R.A.,N. 
S., 1157. 


'64. U.S.—Gauthier v. Cole, C.C. 
Mich., 17 P. 716. 

55. Mich.—^Arbuckle v. Reaume, 55 
N.W. 808, 96 Mich. 243. 

56. Mich.—Steere v. Trebilcock, 66 
N.W. 342, 108 Mich. 464. 


57. N.H.—^Lovell v. Boston, etc., R. 
Co., 78 A. 621. 76 N.H. 668, 34 L,R. 
A.,N.S., 67. 


53- Mo.—Sald v. Stromberg, 55 Mo. 
App. 438. 

60 C.J. p 1098 note 87, 
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58. Ala.—Corpus Juxls clted in 
Jemison v. Howell, 161 So. 806, 
807. 230 Ala. 423, 99 A.L.R. 1611. 
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filing, is not void where the signing is on Sunday 
but the filing not until a subseqiient weekday;^^ 
and a release, it has been held, is not a Sunday 
contract where, although it was signed on that day, 
the consideration was not paid until a subsequent 
secular day,60 although there is authority to the 
contrary.61 

Similarly, where acceptance is by letter, a letter 
written on Sunday but not posted or otherwise com- 
municated until a later weekday is valid as an 
acceptance and, if it is stipulated in the negotia- 
tions that a contract shall not arise until accept¬ 
ance and approval of an instrument by the obligee, 
the fact that it is mailed on Sunday does not affect 
its validity if it is not accepted and approved until 
a later weekday.63 Where the act on Sunday of 
an agent, purporting to be an acceptance, is ratified 
on another day by the principal, the circumstances 
being such that the contract is consummated by the 
ratification rather than by the prior purported ac¬ 
ceptance, the contract is valid.6^ 

The mere carrying on of negotiations on Sunday 
will not invalidate a contract completed on a secular 
day, the final consummation of the contract on Sun¬ 
day being necessary to bring it within the prohibi- 
tion of the Sunday statutes.®^ However, there is 


some authority in support of the rule that it is 
not only agreements completed on Sunday which 
are void, but that, where certain acts involved in 
the making of a contract are unlawfully done on 
that day, whose valid performance is essential to 
the existence of any contract, the illegality and con- 
sequent nullity of those requisite steps toward the 
formati on of a contract render the whole agree- 
ment unenforceable.66 Tender of pilot’s Service 
made on Sunday as a basis for claim for com- 
pulsory payment of pilotage has been held valid un¬ 
der a state Sunday statute.®'^ 

§ 27. - Formation and Consummation of 

Contracts 

a. In general 

b. Contracts in writing 

c. Limitations of rule 

a. In Greneral 

Contracts or transactions entered Into or executed 
on Sunday are invalid and unenforceable only when they 
come within the terms of a statute prohibiting such acts 
on Sunday. 

In the absence of statute contracts or undertak- 
ings entered into on Sunday are as valid as those 
made on any other day,68 However, they are ren- 


Wis.—City Motor Co. v. Schultz, 242 
N.W. 491, 208 Wis. 219. 

60 C.J. p 1099 note 43. 

lease 

Signingr of lease on Sunday does 
not affect its validity, where its de- 
livery is on secular day.—City Motor 
Co. V. Schultz, supra. 

Gnaraiity 

lowa.—Simmons v. Simmons, 246 N. 

W'. 697, 216 lowa 664. 

Mich.—Jackson City Bank & Trust 
Co. V. Sternburff, 274 N.W. 806, 281 
Mich. 313, 112 A.L.R. 1195. 

60 C.J. p 1099 note 43 [a]. 

Promlssory note 

Mass.—Merchants’ Discount Co. v. 

'Simon, 193 N.K 661, 289 Mass. 62. 
60 C.J. p 1099 note 43 [b]. 

B9. Mich.—Hali v. Parker, 37 Mich. 
590, 26 Ain.R. 540. 

60. Ky.—^Ross V, Oliver Bros. & 
Honeycutt, 163 S.W. 766, 162 Ky. 

437. 

61. N.J.—^Hamilton v. Standard Met- 
al Co., 79 A. 1031, 81 N.J.Law 247. 

62. Ga.—Bryant v. Booze, 55 Ga. 

438. 

63. Ala.—Scharnagel v. Furst, 112 
So. 102, 215 Ala. 528. 


Miss.—Schulze Baking Co. v. Good- 
son, 119 So. 353. 

60 C.J. p 1099 note 47. 

64. N.J.—Burr v. Nivlson, 72 A. 72, 
76 N.J.Eq. 241, 138 Ain.S.R. 654, 20 
Ann.Cas. 35. 

60 C.J. p 1099 note 48. 

65. Mass.—Maher v. Haycock, 18 N. 
E.2d 348, 301 Mass. 594. 

Mich.—Michigan Bankers' Ass'n v. 
Ocean Accident & Guarantee Corp., 
264 N.W'. 868, 274 Mich. 470. 

N.H.—Lawrence v. Farwell, 163 A. 

116, 86 N.H. 69. 

60 C.J. p 1100 note 50. 

Ezplaziatloii 

Acts performed on weekday are 
subject to explanation by reference 
to conversation which took place on 
Sunday.—^Lawrence v. Farwell, su¬ 
pra. 

Contract to pay commisslons 

(1) Where contract to pay commis- 
sions did not arise until broker pro- 
duced purchaser who was ready, able, 
and willing to purchase property, 
which event did not occur on Sunday, 
fact that broker and defendant dis- 
cussed the matter of sale of proper¬ 
ty on Sunday did not render under- 
taking to pay commission to broker 
on production of purchaser illegal.— 
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Isenbergr v. Williams, 27 N.E.2d 726, 
306 Mass. 86—^Maher v. Haycock, 18 
N.E.2d 348, 301 Mass. 694. 

(2) One entitled to be paid for a 
completed performance, as distln- 
guished from work, labor, or Services 
by the day, is not barred from recov- 
ery merely because he performed on 
Sunday one item in a long course of 
preliminaries placing him in a posi- 
tion finally to furnish the completed 
performance on a secular day.—^Ma- 
her V. Haycock, supra. 

Settlement of llahility 
Where original understanding in 
respect to settlement of liability of 
officer of associatior was made on 
Sunday, the offer of securities in set¬ 
tlement of his liability and their ac¬ 
ceptance by aspociation on subse¬ 
quent secular day constituted valid 
contract.—Michigan Bankers' Ass'n 
V. Ocean Accident & Guarantee Corp., 
264 N.W. 868, 274 Mich. 470. 

66. Mich.—International Textbook 
Co. V. Ohl, 111 N.W. 768, 150 Mich. 
131, 121 Am.S.R. 612, 13 L.R.A..N. 
S., 1157. 

60 C.J. p 1100 note 61. 

67. Mass.—Perkins v. 0’Mahoney, 
131 Mass. 546. 

68. U.S.—Mutual Benefit Health & 
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dered unenfoTceable in tnany jurisdictions by rea- 
son of statutory provisions.69 Thus, where the 
statutes explicitly declare that ali or certain con- 
tracts or undertakings entered into on Sunday shall 
be void, any transaction falling within the terms 
of the statute is without effect.'^® 

Moreover, even though the statutes do not ex- 
pressly declare Sunday contracts or undertakings 
to 'be void, i£ the parties, in entering into such con¬ 
tracts or undertakings generally, or in entering into 
the particular contract or agreement involved, on 
Sunday, perform acts which fall within the prohibi- 
tions of penal or criminal statutes regulating the 
observance of the day, such contracts or undertak¬ 
ings are void for the same reasons and to the same 
extent as other contracts generally whose making 
is tainted with illegalityji Thus, the act of con- 
tracting being illegal, the resultant engagements 
or undertakings are invalid, where the Sunday 
statutes prohibit public traffic,^^ or engaging in 
worldly employment or business,^^ or in any other 
case where they in ternis mention business gen¬ 
erally as the thing, or one of the things, prohib- 
ited,*^^ or, according to some authorities, where they 
prohibit labor or laboring.75 

Where the prohibition is more limited but the 
formation of the contract or undertaking falis in 
fact, within the offense as limited, the engagement 
is similarly incapable of enforcement, as where 
both prohibition and transaction concern work, 


labor, or business of one's ordinary calling,76 or 
where the prohibition deals with, and the trans¬ 
action consists of, acts causing or constituting a 
disturbance.'^'^ A Sunday contract for, or the con- 
sideration for which is, the sale of property on 
that day, is invalid under provisions prohibiting the 
purchase and sale, or the disposition, of property;*^8 
and it has been held, under a statute prohibiting 
keeping open a store or selling or disposing of 
wares or merchandise, that the seller is in pari de¬ 
licto with the buyer, and the whole sale illegal 
and incapable of serving as a basis for the enforce¬ 
ment of liability.*^® 

However, the doctrine that contracts made on 
Sunday are void depends alone on statutory en- 
actments,80 and, except as such enactments ex- 
tend to impair their validity, contracts made on Sun¬ 
day are no less valid and enforceable than those 
made on other days.8Jt Thus a contract executed 
on Sunday is on the same footing as one made 
on any other day where the prohibitions expressed 
in the statute are so restricted or qualified as not 
to render its making illegal,82 as where the pro¬ 
hibition is, but the contract is not, with reference 
to work or business of one^s usual or ordinary call- 
ing or vocation,83 or where the prohibition is only 
of acts done so as to disturb the peace and good 
order of society and the contract is made privately 
without creating any disturbance,84 or where the 
prohibition is of servile^s or common®® labor, or, 


Accident Ass’n v. Kennedy, C.C.A. 
Ala., 140 P.2d 24, stating Florida 
rule. 

La.—^Provost v. Harrlson, 16 So.2d 
892, 205 La. 21. 

60 C.J. p 1100 note 53. 

69i Mlss.—Ware v. Martin, 49 So.2d 
882, 210 Miss. 500. 

70. Ala.—^Bddins v. GaUoway Coal 
Co., 87 So. 557, 205 Ala. 361. 

60 C.J. p 1101 note 55. 

71. U.S.—^Thompson v. Weems, C.C. 
AMiss., 111 F.2d 566. 

Mass.—^Bauer v. Bond & Goodwin, 
188 N.E. 708, 285 Mass. 117. 

Mlss.—^Armstrongr v. Shell, 26 So.2d 
344, 200 Miss. 7. 

60 C.J. p 1101 note 56. 

72. Okl.—^Helm v. Briley, 87 P. 695, 
17 Okl. 314. 

73. N.J.—Spiccla v. Paterson Sllk 
Throwing Co.. 23 A.2d 261, 127 N.J. 
Law 609, afflrmed 28 A.2d 120, 129 
N.J.Law 100—Greene v. Birkmeyer, 
78 A2d 728, 8 N.J.Super. 217— 


Heckel v. Burtchaell, 72 A2d 794, 7 
N.J.Super. 203. 

60 C.J. p 1102 note 58. 

74. Ky.—Hofgesang v. Silver, 3 S. 
W.2d 185, 223 Ky. 101. 

60 C.J. p 1102 note 59. 

75. Ind.—Hogers v. Western Union 
Tei. Co., 78 Ind. 169, 41 Am.R. 558. 

60 C.J. p 1102 note 60. 

76. Ga.—Cook v. Blaln, 162 S.E. 658, 
44 Ga.App. 691. 

60 C.J. p 1102 note 62. 

77. N.H.—Thompson v. Williams, 68 
N.H. 248. 

60 C.J, p 1103 note 63. 

73. Miss.—^Kountz v. Price, 40 Miss. 
341. 

60 C.J. p 1103 note 64. 

79. Miss.—Grapico Bottling Co. v. 
Ennis, 106 So. 97, 140 Miss. 502, 
44 A.L.B. 124. 

sa Ky.—^Bertram v. Morgan, 191 S. 
W. 317, 173 Ky. 666, L.R.A1917D 
445. 

60 C.J. p 1103 note 66. 
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81. Ga.—Southern R. Co. v. Wallis, 
66 S.E. 370, 133 Ga. 663, 30 L.R.A., 
N.S., 401, 18 Ann.Cas. 67. 

60 C.J. p 1103 note 67. 

82. U.S.—Mutual Benefit Health & 
Accident Ass’n v. Kennedy, C.C.A 
Ala., 140 F.2d 24, stating Florida 
rule. 

60 C.J. p 1103 note 68. 

83. Ga.—^Dorough v. Equitable 
Mortg. Co., 45 S.E. 22, 118 Ga. 
178. 

60 C.J. p 1103 note 69. 

84. 111.—Prout V. Hoy Oil Co., 105 
N.B. 26, 263 111. 64. 

60 C.J. p 1104 note 70. 

85. N.T.—^Merritt v. Earle, 29 N.T. 
116, 86 Am.D. 292. 

60 C.J. p 1104 note 71. 

88. Neb.—^Pitzgerald v. Andrews, 17 
N.W. 370, 16 Neb. 62. 

60 C.J. p 1104 note 72. 
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according to the rule in some jurisdictions, of 
workS7 or labor. 

So, also, where the Sunday laws confine the op- 
eration of their prohibitions to a specified part of 
the day, contracts made on Snnday at some other 
time are not void;89 and prohibitions expressed 
with respect to designated business do not render 
void contracts not made in the conrse of any in- 
cluded business.90 

Private casual sales agreements are not void un¬ 
der statutes forbidding public selling, or exposing 
or offering for sale.^^ Similarly, where a contract 
or undertaking falis within exceptions specified 
in a statute, its validity is not impaired 'by its hav- 
ing been made on Sunday, as where it comes with¬ 
in exceptions in favor of matters of necessity^^ 
or charity,®^ or of persons observing a day other 
than Sunday as the Sabbath.94 

Negotiations or incidental transactions on week- 
days. Although negotiations or preliminary trans¬ 
actions have taken place on prior weekdays, if the 
actual formation or consummation of the contract 
is on a Sunday, it is in no better position than if 
the whole of the transaction were on Sunday.^5 
Similarly, if the contract involved is in fact fully 
consummated on a Sunday, but its nature is such 
that it has no vitality or operative effect until cer- 
tain other acts, performed on a weekday, are done, 
the latter circumstance is insufficient to operate as 


a postponement of the completion of the contract 
and thus to render the agreement enforceable.^® 

b. Contracts in Writing 

To the extent that the statute prohibits It, a con¬ 
tract In writing executed on Sunday Is invalid, even 
though dated as though made on a secular day. 

Where a written instrument embodies and com- 
prises the agreement or undertaking, it is not effec¬ 
tive as a contract or engagement, where it has been 
completely executed on a Sunday, if, under the 
statutes, contracts generally or the particular kind 
of contract involved cannot be validly made on Sun¬ 
day ;97 and this is true, even though the writing 
is dated as though made on a secular day;®^ but 
a writing dated Monday has been held valid where 
it contains nothing to show that it was executed 
or effective prior to such date.99 

Where otherwise void by operation of the stat¬ 
ute, a writing is not rendered valid by reason of 
the fact that the transaction serving as its basis, 
or in satisfaction or settlement of which it is made, 
occurred and was completed on a prior secular day 
nevertheless, the rights arising out of such prior 
transaction are not impaired by the acts done on 
Sunday but remain as though suoh acts had not 
taken place.2 However, the validity and effect of 
such Instruments are not impaired by reason of their 
execution on Sunday if contracts and undertakings 
generally, of like tenor and made under like cir- 


87. Mo.—Glitzke v. Ginsberg, 268 
S.W. 1004. 

60 C.J. p 1104 note 73. 

88. Mo.—Glitzke v. Ginsberg, supra. 
60 C.J. p 1104 note 74. 

89. R.I.—Brown v. Browning-, 7 A. 
403, 16 R.I. 422, 2 Am.S.R. 908. 

60 C.J. p 1104 note 76. 

90. Tex.—Republic Ins. Co. v. Poole, 
Civ.App., 267 S.W. 624. 

60 C.J. p 1104 note 76. 

91. Minn.—Ward v. Ward, 77 N.W. 
966, 76 Minn. 269. 

60 C.J. p 1104 note 77. 

92. U.S.—Chadwick v. Stokes, C.C.A. 
Pa., 162 F.2d 132, 172 A.L.R. 406. 

60 C.J. p 1104 note 79. 

93. Ga.—^Pew v. Gunter, 72 S.E. 720, 
10 Ga.App. 100. 

60 C.J. p 1104 note 80. 

94. Ind.—Heavenridge v. Mondy, 34 
Ind. 28. 

60 C.J. p 1106 note 81. 

95. Okl.—Corpus Jnxls q.noted in 


Harris v. Cooper, 226 P.2d 820, 822, 
203 Okl. 678. 

60 C.J. p 1105 note 82. 

Bealty transactions 
Where negotiations for a contract 
for sale of realty were consummated 
by execution and delivery of contract 
on Sunday, the written contract, be- 
ing invalid for being executed on 
Sunday, was equally invalid as a 
memorandum under statute of 
frauds, and, therefore, sale was void- 
able at election of vendor.—Harris v. 
Cooper, 226 P.2d 820, 203 Okl. 678. 

96. Me.—^Plaisted v. Palmer, 63 Me. 
576. 

60 C.J. p 1105 note 83. 

97. U.S.—Thompson v. Weems, C.C. 
A.Miss.. 111 P.2d 566. 

Ark.—^Ark-La Electric Co-op. v. Ran- 
dall, 169 S.W.2d 874, 206 Ark. 646 
—Motors Securities Co. v. Duck, 
130 S.W.2d 3, 198 Ark. 647. 

60 C.J. p 1106 note 84. 

Check 

Ala.—Gooch v. State, 31 So.2d 776, 
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249 Ala. 477, 174 A.L,.R. 1297, con- 
formed to answer to certiified ques- 
tion, 31 So.2d 779, 33 Ala.App. 221. 
60 C.J. p 1105 note 84 [d]. 

A deed of an ea4sement executed 
and delivered on Sunday is “void,” 
unless subsequently ratifled on week¬ 
day.—^Ark-La Electric Co-op. v. Ran- 
dall, 169 S.W.2d 874, 205 Ark. 646. 

A writteiL agreemeiLt for the sale 
of corporate stock was invalid where 
executed on Sunday.—^Ryan v. Gil- 
bert, 71 N.E.2d 219, 320 Mass. 682, 
170 A.L.R. 241. 

98. Mich.—Goldberg v. Mitchell, 34 
N.W.2d 615, 322 Mich. 662. 

60 C.J. p 1106 note 85. 

99. Ga.—Speer v. Johnson, 184 S.E. 
388, 62 Ga.App. 636. 

1. Ark.—^Edwards v. Probst, 38 Ark. 
661. 

60 C.J. p 1106 note 86. 

2. Mass.—^Di Ausillo v. Stavropulos, 
147 N.E. 346, 252 Mass. 69. 

60 C.J. p 1106 note 87. 
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cumstances, would be enforceable altbough entered 
into on Sunday.^ 

c. Limitations of Eule 

The invalidity of Sunday contracts or undertaklnga 
«nay be limited to cases where the contract or undertak- 
ing is executory, and may depend on whether the par¬ 
ties are in pari delicto or on whether the act done waa 
actualiy done on a Sunday. 

According to some authority, the invalidity of 
Sunday contracts or undertakings is limited to those 
which are executory, and it is held that, while such 
contracts are void,^ a contract neither void at com- 
mon law, nor expressly avoided by any statute, 
and wliich has been fully executed, binds the par¬ 
ties in so far as the execution affects their actual 
position, although it was made on Sunday and 
thus a contract made and performed on the same 
Sunday, although illegal and incapable as serving 
as the basis of any further rights, will neverthe- 
less not be disregarded at the instance of either 
party thereto, since, both being in pari delicto, nei¬ 
ther will be relieved by the court from the position 
in which he finds himself.® On the other hand, it 
has been held, in a few jurisdictions, that the ques- 
tion whether the contract is executory or executed 
is immaterial,'^ 

Where a Sunday contract is wholly or partly 
executed on one side only, the promise of the other 
party remaining wholly executory, the latter’s power 
to retain the whole benefit of his illegal conduct 
and to cast the whole detriment, without any re- 
course, contractual or otherwise, on the person 
who has performed depends on the nature of the 
performance whereof he has had the benefit 
Thus, where money or property has been transferred 
on Sunday as the subject matter of such a con¬ 
tract, there is no enforceable right, whether on a 


contract express or implied or in any other manner, 
to secure a return of what has been so delivered 
or of its value;^ on the other hand, where, pur- 
suant to such a Sunday contract, labor or Services 
are performed on subsequent weekdays,!® or prop¬ 
erty has been taken over and employed by the les- 
see under an invalid Sunday lease,ii there is au¬ 
thority to the effect that recovery can be had for 
the reasonable value of the benefits actualiy re- 
ceived, not by any reference to the invalid agree- 
ment, but through the implication of a different 
agreement to pay the reasonable worth of what has 
been received. 

Executed authority to act as special agent. It 
has been held that authorizing or directing another, 
on Sunday, to perform the physical act of delivering 
to the obligee a writing otherwise fully executed 
is sufficient to permit of the enforceability of the 
instrument after actual delivery on another day;i2 
but there is other authority to the contrary,^^ ^t 
least in the absence of ratification of the authority 
on a weekday.14 However, the possession by one 
joint obligor being the possession of both, a de¬ 
livery by such a party, on a weekday, of a Sunday 
instrument is not subject to attack on the ground 
of a lack of authority to deliver.^s if the authority 
attempted to be thus conferred is not so limited, 
but is an authority to negotiate and contract as 
agent in behalf of another, it is illegal and invalid 
in the same manner as any other Sunday trans- 
action, and the principal is not bound by the acts 
of an agent thus authorized.^® 

Parties must he in pari delicto. In view of the 
basis of the unenforceability of illegal contracts 
in the principle. Ex dolo malo non oritur actio, 
a party to a Sunday contract who is not in pari 
delicto with the other party may, as in the case of 


3- Fla.—Grecnblatt v. McCall, 64 
So. 748, 67 Fla. 165. 

60 C.J. p 1106 note 88. 


8. Mich.—^Rott V. Goldman, 210 N. 

W. 336, 236 Mich. 261. 

60 C.J. p 1108 note 94. 


4, Okl.—Cannlng v. Bennett, 245 P. 
2d 1149, 206 Okl. 675. 

60 C.J. p 1107 note 90. 

5, N.H.—^Harriman v. Bunker, 106 
A. 499, 79 N.H. 127. 

60 C.J. p 1107 note 91. 

6. Okl.—Oorpus JnrlB qnoted in 
Canningr v. Bennett, 245 P.2d 1149, 
1166, 206 Okl. 675. 

60 C.J. P 1107 note 92. 

7. Ey.—^Bertram v. Morgan, 191 S. 
W. 317, 173 Ky. 655, L.B.A.1917D 
445. 

dO C.J. P 1108 note 93. 


9. Del.—Terry v. Platt, 40 A, 243, 
17 Del. 185. 

60 C.J. p 1108 note 95. 

10. Wis.—Glst V. Johnson-Carey Co., 
147 N.W. 1079, 158 Wis. 188, Ann. 
Cas.l916B 460. 

60 C.J. p 1108 note 96. 

11. Mass.—Stebbins v. Peck, 8 Gray 
553. 

60 C.J. p 1108 note 97- 

18. Ga.—^Bryant v. Booze, 55 Ga. 
438. 

60 C.J. p 1108 note 99. 


13. Mich.—^Beman v. Wessels, 19 
N.W. 179, 53 Mich. 649. 

Wis.—De Forth v. Wisconsin, etc., R. 
Co., 9 N.W. 17, 62 Wis. 820, 38 Am. 
R. 737. 

14. Wis.—^De Forth v. Wisconsin, 
etc., R. Co., supra. 

60 C.J. p 1109 note 2. 

15. 111.—^Eing V. Fleming, 72 111. 
21, 22 Am.R. 131. 

60 C.J. p 1109 note 3. 

16. Mass.—^Kryzminskl v. Callahan, 
100 N.B. 335, 213 Mass. 207. 43 
L.R.A,N.S., 140. 

60 C.J. p 1109 note 4. 
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other legal contracts generally, enforce the agree- 
ment or riglits dependent thereon, even thongh its 
making on Sunday involves the doing of such acts 
and matters as to render it unenforceable at the 
behest of the other party and before the contract 
will be dedared void, it must appear that the party 
seeking to enforce it had some voluntary agency 
in consumma ting it on that day.^S This limitati on 
does not prevail, however, where the statute in terms 
provides that Sunday contracts shall be void.^^ 

Reality of Sunday formation. Of course, where 
the validity of a contract or undertaking is attacked 
on the ground that it has been entered into on 
Sunday, its formation must actually have occurred 
on that day;2® and, if the contract has been really 
consummated on a weekday, it is not open to ob- 
jection as a Sunday contract.^i 

§ 28. - Miscellaneous Transactions 

The validity of various private acts or transactions 
on Sunday has been considered by the courts and sus- 
tained or denied under the particular statutory provi- 
sions. 


On principies analogous to those announced 
with respect to contracts, the validity of various 
other private acts and transactions on Sunday, not 
Corning within the scope of statutory restrictions 
or prohibitions affecting the day or otiherwise un- 
lawful, has been sustained. Thus it is held that 
gifts, executed and completed on Sunday, are in 
general valid and operative;22 wills do not come 
within the meaning and intent of the Sunday 
statutes and have been held to be valid, although ex¬ 
ecuted on the Sabbath;23 and representations made 
on a Sunday are capable of serving as the basis 
of an estoppel.24 

Likewise, on principies analogous to those on 
which the validity of Sunday contracts is deter- 
mined, and in accordance with the results reached 
in cases of that character, the courts in the vari¬ 
ous jurisdictions have sustained or denied the va¬ 
lidity of deeds^S or assignments,26 including trust 
deeds27 or assignments in trust,28 and of taxpayers' 
petitions,29 acknowledgements,30 and Sunday rescis- 
sion of preexisting contracts.31 


17. Mich.—^Hathaway v. Porter Roy- 
alty Pool, 295 N.W. 671, 296 Mich. 
90, 138 A.L.R. 965, amended 299 
N.W. 461, 296 Mich. 733, 138 A.L.R. 
967. 

lllss.—Armstrong v. Shell, 26 So.2d 
344, 200 Miss. 7. 

60 C.J. p 1109 note 7. 

Joint adventure agTeement 

Where landownera in certain area 
■entered into joint adventure agree- 
ment for pooling of oll royalties. 
-even if certain landowners signed 
agreements on Sunday, agreements 
were enforceable against such own- 
-ers where promoters and other sign- 
ers of like contracts were ignorant 
of fact that any of contracts had 
been signed on Sunday.—^Hathaway 
V. Porter Royalty Pool, 296 N.W. 
671, 296 Mich. 90, 138 A.L.R. 965, 
-amended 299 N.W. 461, 296 Mich. 
733, 138 A.L.R. 967. 

18. lowa.—^Kilby v. Fitzpatrick, 187 
N.W. 680, 193 lowa 714. 

60 C.J. p 1109 note 8. 

19. Ala.—^Anderson v. Bellinger, 6 
So. 82, 87 Ala. 834, 13 Am.S.R. 46. 
4 LI.R.A. 680. 

Ala.—^Phoenix Ins. Co. v. Boul- 
den, 11 So. 774, 96 Ala. 609. 

60 C.J. P 1109 note 10. 

Miss.—^Ware v. Martin, 49 So.2d 
832, 210 Miss. 500. 

<60 C.J. p 1110 note 11. 


22. Ala.—Carroll v. Carroll, 183 So. 
857, 236 Ala. 656. 

60 C.J. p 1110 note 15. 

23. Mich,—In re Perguson’s Bstate, 
295 N.W. 318, 295 Mich. 676. 

60 C.J. p 1110 note 16. 

WUl not a contract or present de- 
vLse 

A will executed on Sunday does not 
violate the Sunday observance stat¬ 
utes, since it is not a “contract” or 
a “present devise" but is an expres- 
sion of desire consonant with due 
observance of the day.—^In re Fergu- 
son’s Estate, supra. 

24. Ind.—^Riley v. Butler, 36 Ind. 
61. 

25. Ala.—Herren v. Beck, 164 So. 
904, 231 Ala. 328. 

60 C.J. p 1110 note 20. 

Deed held invalld 

Ala.—^Herren v. Beck, suprsL 

60 C.J. p 1110 note 20 [a]. 

28. Minn.—^Hanchett v, Jordan, 46 
N.W. 617, 43 Minn. 149. 

Pa.—In re MoWreath's Estate, Orph., 
19 Wash.Co. 186. 

27. lowa.—Wilson v. Calhoun, 161 
N.W. 1087, 170 lowa 111. 

60 C.J. p 1110 note 2Z. 

88. Mass.—^Donovan v. McCarty, 80 
I N.E. 221, 155 Mass. 642. 
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29. Wis.—^De Porth v. Wisconsin, 
etc., R. Co., 9 N.W. 17, 52 Wis. 320, 
38 Am.R. 737. 

60 C.J. p 1110 note 24. 

30. Ala.—Corpus Juris clted In 
Jemison v. Howell, 161 So. 806, 809, 
230 Ala. 423, 99 A.L.R. 1511. 

60 C.J. p 1110 note 26—37 C.J. p 1099 
notes 67-71. 

As affecting statute of Umitations 

(1) In some Jurisdictions an ac- 
knowledgment made on Sunday will 
remove the bar of tlie statute of limi- 
tatxons.—^Ayres v. Bane, 39 lowa 618 
—37 C.J. p 1099 notes 67-69. 

(2) In other Jurisdictions It has 
been held to be of no avail.—^Bum- 
gardner v. Taylor, 28 Ala. 687. 

31. Miss.—Smlth v. Mills, 24 So.2d 
864, 199 Miss. 367. 

N.Y.—^Pomeranz v. More, 63 N.T.S. 

2d 111, 187 Misc. 383. 

60 C.J. p 1110 note 26. 

The aotion of corporate dlreotors 
at a meeting on Sunday, the validity 
of which waa contested by general 
manager, in termlnatlng the employ- 
ment of general msuiager and of 
secretary, was void and the manager 
was not estopped to questlon the 
validity of the rescission of his em- 
ployment at a meeting held on Sun¬ 
day because occasional other meet- 
ings had been held on Sunday.— 
Smlth V. Mills, 24 So.2d 864, 199 
Miss. 867. 
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Reinstatement on Stinday of a member in a bene¬ 
fit society has been held valid and binding,^^ as 
has the recall of a proposed policy on Sunday;^^ 
and an Insurance policy issued on a secular day 
and becoming effective on Sunday is not illegal;^^ 
but an attempt on Sunday to change the beneficiary 
of a policy has been held invalid as an attempt to 
transact business.^5 

Delivery of an assigned ohose in action on Sun¬ 
day is a valid delivery to effectuate the assign- 
ment where there is no statute adversely affecting 
it,36 as is delivery of a release.37 Similarly, de¬ 
livery on a Sunday of a deed prepared and execut- 
ed, save for delivery, on another day has been held 
valid ;38 an executed delivery of possession on Sun¬ 
day operates to confer on the transferee a pos¬ 
session sufficient to sustain a possessory lien;36 
and a delivery of personalty pursuant and as an 
incident to a pre&cisting contract of bailment is a 
sufficient delivery to require of the bailee the care 
ordinarily incident to that relation.^6 A delivery 
on Sunday, if the doing of the acts involved is ille- 
gal, has been held an insufficient delivery to take a 
contract out of the statute of frauds,'^^ A delivery 
of money in escrow by one proposing to purchase 
property being but a step in the negotiations and 
not a final transaction in itself, the proposed pur- 
chaser, in the event no contract is consummated, 
may recover back the money, although the deliv¬ 
ery was on a Sunday.^^ 

Incomplete transaction, Where a portion of a 
transaction takes place on Sunday, but it is not 
completed on that day so as to become effective, 


it is not vitiated by the illegal, and perhaps punish- 
able, acts of those concerned in itM Conversely^ 
a transaction actually consummated on Sunday may 
be illegal and invalid, even though a part of the 
transaction took place at some other time.^^ 

Performance of obligation by payment or other- 
wise. Although performance on Sunday of a valid 
contract will not be treated as a nullity, even though 
it involves the doing of acts prohibited by statute,'^^ 
such performance will not be given an independent- 
ly affirmative effect beyond mere performance 
but, where the acts in performance of the contract 
are not within the scope of the Sunday laws, such a 
performance on that day is as permissible and 
legal as performance on any other day.'^'^ There 
is no right to demand the performance on Sunday of 
a contract when such performance involves the do¬ 
ing of acts prohibited by Sunday regulations, and 
no rights can be founded on such a demand 
but, when the performance involves only acts which 
may lawfully be done on that day, under the pre- 
vailing statutes, the right to such performance is 
the same as on any other day, and a failure or re- 
fusal to perform is attended with the same conse- 
quences>3 The payment on Sunday of a preex* 
isting debt discharges it, if the creditor retains the 
money paid.^o Payment or performance incident 
to a valid existing contract, voluntarily given and 
accepted on that day, does not impair the rights of 
the parties under their preexisting agreement;6l 
and a Sunday sales contract, otherwise valid, is. 
not rendered void by payment on Sunday of the 
price of the goods sold.62 


32. Mo.—^Prame v. Sovereign Camp, 
W. O. W., 67 Mo.App. 127. 

33. Mich.—^New York Lumber, etc., 
Co. V. People's Fire Ins. Co., 65 
N.W. 434, 96 Mich. 20. 

34. Mass.—^American Mut. Llabllity 
Ins. Co. V. Condon, 183 N.E. 106, 
280 Mass. 517. 

35. U.S.—Thompson v. Weems, C.C. 
A.Miss.. 111 P.2d 666. 

36. Mich.—Steere v. Trebilcock, 66 
N.W. 342, 108 Mich. 464. 

37. R.I.—^Allen v. Gardiner, 7 R.I. 

22 . 

38. Pa.—Shuman v. Shumati, 27 Pa. 
90. 

39. N.D.—Rosenbaum v. Hayes, 86 
N.W. 973, 10 N.D. 311. 


40. N.J.—Carter v. Allenhurst, 125 
A 117, 100 N.J.Law 138, 34 A.L.R. 
769. 

41. N.H.—.Ash V. Aldrich, 39 A. 442, 
67 N.H. 581. 

60 C.J. p 1111 note 33. 

42. N.J.—^Van Scoten v. Lindsley, 
137 A 680, 6 N.J.Misc. 546. 

43. Wls.—Farwell v. Webster, 37 
N.W. 437, 71 Wis. 486. 

60 C.J. p 1111 note 35. 

44. Mlnn.—^Hanchett v. Jordan, 45 
N.W. 617, 43 Minn. 149. 

60 C.J. p 1111 note 36. 

45. Ga.—^Bllis v. Hammond, 57 Ga. 
179. 

Mass.—^Hom V, Do-rchester Mut. Fire 
Ins. Co., 85 N.E. 853, 199 Mass. 534. 

46. Mass.—^Horn v. Dorchester Mut. 
Pire Ins. Co., supra. 

60 C.J. p 1111 note 38. 
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47. Tenn.—^Amls v. Kyle, 2 Yerg. 
31, 24 Am.D. 463. 

48. Pa.—Corpus Juris q.uoted Iu. 
Schindel v. Oswald Motor Co., 27' 
Pa.Dist. &Co. 239, 241, 20 West. 
L.J. 259. 

60 C.J. p 1111 note 40. 

49- Wash.—^Nelson v. Pyramid Har— 
bor Packlng Co., 30 P. 1096, 4i^ 
Wash. 689. 

60 C.J. p 1112 note 41. 

50. Miss.—Campbell v. Davis, 47 So.. 
646, 94 Miss. 164, 19 Ann.Cas, 239. 

60 <5.J. p 1112 note 42. 

51. Miss.—^Bowers v. Jones, 86 So- 
711, 124 Miss. 57. 

60 C.J. p 1112 note 48. 

52. Neb.—^Horacek v. Keebler, 5 Neb.. 
355. 
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A part payment made on Sunday will not take a 
debt out of the operation of the statute of limi- 
tations.SS 

Giving of notice. There is considerable author- 
ity to the effect that a notice given on Sunday is 
void and does not change or affect the rights of the 
parties,®^ even though the notice is received with- 
out objection;®® however, there is other authority 
recognizing the validity of notice given on that 
day,®® at least where the party to whom such no¬ 
tice is given accepts and acts on it,®^ or where such 
person so conducts himself as to induce the person 
giving notice to refrain from acting on a subsequent 
day, whereby the latter might have saved himself 
from loss.®8 

Acts of henevolent or religious societies, The 
proceedings and transactions of benevolent®^ or 
religious®^ societies as such performed on Sunday 
are valid. The rule has no application to socie¬ 
ties not of a religious or charitable nature.®^ 

§ 29. - Competency as Evidence of Sun¬ 

day Admissions, Entries, or State- 
ments 

Qenerally, an admission or statement made, or m 
conversation had, on Sunday Is admissible evidence. 

As the mere telling of the truth on the Sabbath 
is not forbidden, an admission or statement made 


on Sunday is competent evidence, as it relates to 
a previously incurred liability,®'^ or as part of the 
res gestse for the purpose of explaining the rela- 
tions and conduct of the parties;®® and a con¬ 
versation had on a Sunday is competent for the 
purpose of explaining later conversations or con¬ 
duct showing their meaning,®^ or of showing that 
a party to a subsequent transaction on a week- 
day was vested with notice or knowledge of out- 
standing rights and interests.®® However, a book 
account dated on Sunday is ordinarily not compe¬ 
tent,®® at least where it is not shown that the 
transactions recorded in fact took place on another 
day;®"^ but, where the entries relate to matters of 
necessity, a different resuit has been reached.®® 

§ 30. Rescission of Sunday Contracta 

While it has been held that an lllegal Sunday con- 
tract may be rescinded, generally no aid or relief will 
be granted either party to such a contract. 

There is some authority to the effect that a con¬ 
tract illegally made on Sunday may be rescinded 
under the rules applicable to the rescission of con- 
tracts generally;®® elsewhere it is held that, al- 
though there can be no rescission as there is no 
agreement whatever to be rescinded, nevertheless 
a party to a Sunday transaction can subsequently 
claim and obtain a restoration to the position in fact 
occupied by him prior to the attempted transac- 
tion.*^® However, by the weight of authority, as 


53. Ga.—^Dennis v. Sharman, 31 Ga. 
607. 

87 C.J. p 1172 note 21. 

64. N.J.—Cannon v. Ryan, 8 A. 293, 
49 N.J.L.aw 314. 

€0 C.J. p 1112 note 46. 

55. Pa.—^Rheem v. Carlisle Deposlt 
Bank, 76 Pa. 132. 

60 C.J. p 1112 note 47. 

56. N.T.—^Pomeranz v. More, 63 N. 
Y.S.2<i 111, 187 Misc. 383. 

60 C.J. p 1112 note 48. 

Tex.—^Hewitt v. First Nat. Bank, 252 
S.W. 161, 113 Tex. 100. 

60 C.J. P 1112 note 48. 

Notice of terminatioiL of tenancy 

(1) Where a lease contains a 
•clause allowlnff cancellation by no¬ 
tice in writing, the notice to ter¬ 
minate is not a court proceedingr, but 
operates merely to terminate a con¬ 
tract, and such notice could be given 
•on Sunday.—^Pomeranz v. More, 63 
N.T.S.2d 111, 187 Misc. 383. 

(2) A statutory thirty-day notice 
•of termlnatlon of tenancy in the clty 
of New York, to be served In the 


same manner in which a precept in 
summary proceedings may be served, 
was void where served on Sunday.— 
Di Perna v. Black, 62 N.T.S.2d 69, 187 
Misc. 437. 

57. Conn.—Lake v. Hurd, 38 Conn. 
536. 

Wls.—^Allen v. Murray, 67 N.W. 979, 
87 Wis. 41. 

58. Tex.—^Hewitt v. First Nat. Bank, 
262 S.W. 161, 113 Tex. 100. 

60 C.J. p 1113 note 60. 

59. N.J.—Ghidela v. Union of Mu¬ 
tual Help Among the Population of 
Italian Language, 102 A 664, 91 
N.J.Law 324. 

60 C.J. p 1113 note 51. 

60. Conn.—^Arthur v. Norfleld Parlsh 
Cong. Church Soc., 49 A 241, 73 
Conn. 718. 

61. Mlch.—Lansing Turnverein Soc. 
V. Carter, 39 N.W. 861, 71 Mich. 
608. 

60 C.J. p 1113 note 54. 

62. Conn.—^Beardsley v. Hali, 36 
Conn. 270, 4 Am.R. 74. 

60 C.J. p 1113 note 65. 
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63. Ala.—Stewart v. Harbin, 90 So. 
496, 206 Ala. 484. 

60 C.J. p 1113 note 66. 

64. Mass.—Sil ver v. Graves, 95 N.E. 
948, 210 Mass. 26. 

60 C.J. p 1113 note 67. 

65. Mich.—Smith v. Bye, 74 N.W. 
302, 116 Mich. 84. 

66. Pa.—Bstate of Walton, 4 Kulp 
487. 

67. Mass.—Bustin v. Rogers, 11 
Cush. 346. 

68. Pa.—^Estate of Stagger, 8 Pa. 
Super. 260. 

69. Okl.—^Harris v. Cooper, 225 P.2d 
826, 203 Okl. 678. 

60 C.J. p 1113 note 63. 

70. Mich.—^Bradt v. Amsden, 238 N. 
W. 184, 265 Mich. 310. 

Tenn.—^Palmer Bros. v. Havens, 193 
S.W.2d 91, 29 Tenn.App. 8. 

60 C.J. P 1113 note 64. 

Amoiuits reooverable 
With respect to assignee's estop- 
I pel to rescind Sunday assignment of 
I mortgage and recover amount paid. 
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the parties are in pari delicto, the court will refuse 
its aid to either, and, at least where the contract 
or conveyance is executed, neither party may with- 
draw from the agreement so as to restore himself 
to his preexisting position nor rescind and recov- 
er back property or money which has been passed 
to the other.*^! Nevertheless, if the party seeking 
to abrogate sudh transaction was at the time of 
the making of the contract under a disability such 
that he was incapable of contracting, the right to 
avoid the transaction springing from that disa¬ 
bility and to recover back the property affected is 
not destroyed by reason of the time when the acts 
were done.'^^ 

§31. Ratification or Renewal of Sunday Acts 
or Contracts 

Authorities are divided on whether lllegal Sunday 
contracts or transactions may be ratified or renewed. 
Where they may be ratified, this may be done In the 
same manner as other contracts or transactions are 
ratified. 

There is some authority holding that illegal Sun¬ 
day contracts are void to suoh an extent that they 
are incapable of subsequent ratification by the par- 
ties.'^^ According to other authority, however, they 
are not viewed as being tainted with any general 
illegality, but, being illegal only as to the time in 
which they are entered into, they are capable of 
being made valid by affirmation and ratification on 
a subsequent day.^^ However, even though a Sun¬ 
day contract is considered incapable of ratification, 
it is generally held that there is nothing to prevent 


the parties from making, on a subsequent date, an- 
other contract, having, in part or in whole, the same 
terms and substance,*^® and that the consideratiori 
emanating from the tainted contract is sufficient 
to form the foundation for a new express promise 
on which recovery may be had.*^® 

I 

According to some authorities, while acts done 
on a subsequent weekday which are merely inci- 
dental to the Sunday transaction will not save the 
undertaking from the condemnation of the statute,77 
and all the elements essential to the formation of a 
contract must concur before a subsequent new con¬ 
tract with respect to the Sunday transaction will 
be recognized and enforced,78 no particular formal- 
ity is necessary for the purpose of forming such a 
new contract and, if the conduct of the parties 
is such that a contract or undertaking can in fact 
be implied therefrom under the ordinary rules with 
respect to the implication of contracts, it is suffi¬ 
cient to make out a new and valid engagement de- 
spite the prior invalid Sunday transaction ;S0 but 
according to other authority nothing short of a 
subsequent express promise is sufficient for that 
purpose.81 

Moreover, where the statute specifically declares 
that Sunday contracts shall be void, it has been 
held that they are a nullity to such an extent that 
they are incapable of affording a valid considera- 
tion for a subsequent express promise to pay or 
perform the obligations attempted to be created by 
them, such promise being unenforceable and 


as a written agreement, particularly 
where terms were materially modi- 
fled.—Ryan v. Gilbert, 71 N.E.2d 219, 
320 Mass. 682, 170 A.Ii.R. 241. 

74. Okl.—^Harris v. Cooper, 225 P.2d 
820, 203 Okl. 678. 

60 C.J. p 1114 note 69. 


77. Mich.—Berston v. Gilbert, 147 
N.W. 496, 180 Mich. 638. 

60 C.J. p 1115 note 73. 

78. Mich.—^Acme Electrical Illus- 
trating, etc., Co. v. Van Derbeck» 
86 N.W. 786, 127 Mich. 341. 89 Am. 
S.R. 476. 


a^signee acQUlred no title by pur- 
chaaing property on foreclosure re- 
Quested by assignor, but held record 
title for latter and was properly al- 
lowed expense of foreclosure request- 
ed by assignor and payments for tax¬ 
es and Insurance.—^Bradt v. Amsden, 
238 N.W. 184, 255 Mich. 310. 

71. Mass.—^Ryan v. Gilbert, 71 N.E. 
2d 219, 320 Mass. 682, 170 A.L..R. 
241. 

N.J.—Greene v. Birkmeyer, 73 A2d 
728, 8 N.J.Super. 217. 

60 C.J. p 1118 note 65. 

72. Miss.—^Black v. McMurry, 56 
Misa. 217, 31 Am.R. 357. 

73- Mich.—Michigan Bankers* Ass’n 
V. Ocean Accident & Guarantee 
Corp., 264 N.W. 868, 274 Mich. 470. 
60 C.J. p 1114 note 68. 

Parol ratification. 

A written contract for purchase of 
corporate stock, which was invalid 
because executed on Sunday, could 
not thereafter be ratified or adopted 
by parol and stili retain its character 


17o new consideratilon is essential, 
it has been held, to effectuate such 
a ratification.—W. P. Moody & Co. v. 
Boyle Gin Co.. 177 So. 654, 180 Miss. 
523—60 C.J. p 1114 note 69 [c]. 

75. Mich.—Catsman v. Mack Inter¬ 
national Motor Truck Corporation 
of New York, 264 N.W. 199, 266 
Mich. 642. 

N.J.—Splccla V. Paterson Silk Throw- 
ing Co., 23 A.2d 251, 127 N.J.Law 
609, afflrmed 28 A.2d 120, 129 N.J. 
Law 100—^Heckel v. Burtchaell, 72 
A2d 794, 7 N.J.Super, 203. 

60 C.J. p 1115 note 71. 


60 C.J. p 1115 note 74. 

73. Mass.—0’Brien v. Shea, 96 N.E. 
99, 208 Mass. 528, Ann.Cas.l912A 
1030. 

60 C.J. p 1115 note 76. 

80. Wis.—^King v. Graef, 117 N.W. 
1058, 136 Wis. 548, 128 Am.S.R. 
1101, 20 L.R.A.,N.S., 86. 

60 C.J. p 1115 note 76. 

81. N.J.—^Reeves v. Butcher, 31 N.J. 
Law 224. 

60 C.J. p 1116 note 77. 


78. N.J.—^Rosenblum v. Schachner, 
87 A 99, 84 N.J.Law 625. 

60 C.J. p 1116 note 72. 


82. Ala.—Wadsworth v. Dunnam, 28 
So. 699, 117 Ala 661. 

60 C.J. p 1116 note 78. 
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in a few jurisdictians a like resuit lias been reached 
•even where the statute merely made the contract 
illegal and not expressly void.83 

Sufficiency of ratification. In those jurisdictions 
where a ratification of a Sunday contract is sus- 
tained, a contract is held to be ratified 'by comply- 
ing with its terms;®^ by directing the other party 
to the agreement to proceed under it;85 by making 
and accepting a delivery of the property^® or money 
involved;^'^ by retaining and using property de- 
livered on Sunday by partiai payments,*® at 
least where the property sold is retained;^^ by an 
■express promise to pay or perform,®! especially 
when coupled with a retention of property sold;92 
by a transfer of the property ‘received under a Sun¬ 
day contract 3 by the giving or delivery of a 
note^^ or a receipt,95 or by procuring the signa¬ 
ture of another as surety to a Sunday note;^® by 
a refusal to restore goods or money delivered under 
the agreement on subsequent demand;^'^ by bring- 
ing suit on the Sunday transaction;^® by the col- 
lection of a check;®® and by demanding payment^ 

According to some authority, it has even been 
'held that failure to repudiate or delay in repu- 


diating a Sunday contract may alone be sufficient 
to constitute a ratification but in order that it 
may have such effect, the delay must be for an un- 
reasonable period of time and a shorter delay is 
insufficient for the purpose.® The contract is not 
ratified by a simple request to forbear suit,^ by 
retaining a payment® even after a demand for 
its return,® or by a declaration of an intention 
to pay, whioh is supported by no consideration,*^ 
or which is made to third persons, strangers to 
the agreement® Any act of one party, not known 
or assented to by the other, is insufficient as a 
ratification;® a ratification requires some conduct, 
manifesting recognition of the agreement, on the 
part of the party against whom ratification is urged 
or an agent duly authorized to express the princi¬ 
pales assent^® 

Applications to transactions other than contracts. 
On the same principies and to the same extent as 
the above rules with respect to ratification have 
been applied to contracts entered into on Sunday, 
the existence of the power and the sufficiency of 
its exercise have been determined in cases involving 
the enforceability of other transactions consummat- 
ed on that day, such as the execution of a deed,ii 


83. Me.—Tillock v. Webb, 56 Me. 

100 . 

«0 C.J. p 1116 note 79. 

84. N.J.—Spiccia v. Paterson Sllk 
Throwing Co., 23 A.2d 251, 127 N.J. 
Law 509, afflrmed 28 A.2d 120, 129 
N.J.Law 100. 

Okl.—Smith v. Hawkins, 102 P.2d 
865, 187 Okl. 330. 

•60 C.J. p 1116 note 80. 

85. Ky.—Hofgesang v. Sil ver, 23 

S.W.2d 945, 947, 232 Ky. 603, 68 
A.L..R. 1481. 

40 C.J. p 1116 note 81. 

88. lowa.—P. J. Bowlln Liquor Co. 
V. Brandenburg, 106 N.W. 497, 130 
lowa 220. 

40 C.J. p 1116 note 82. 

87. Ark.—McKinney v. Demby, 44 
Ark. 74. 

Ind.T.—J. B. Bostic Co. v. Bggleston, 
104 S.W. 566, 7 Ind.T. 134. 

88. Ark.—McElhannon v. Coffman, 
292 S.W. 393, 173 Ark. 60. 

89. Ga.—^McAullffe v. Vaughan, 70 S. 

H. 322, 135 Ga. 862, 33 L.R.A.,N.S., 
255, Ann.Cas.l912A 290. 

€0 C.J. p 1116 note 84. 

90. R.I.—Saylea v. Wellman, 10 R. 

I. 466. 

Vt.—Sumner v. Jones, 24 Vt 317. 

40 C.J. p 1117 note 86. 


91. Ind.—^Williamson v. Branden- 
berg, 32 N.B. 1022, 6 Ind.App. 97. 

60 C.J. p 1117 note 86. 

92. Ind.—^Willlamson Branden- 

berg, supra. 

60 C.J, p 1117 note 87. 

93. Vt.—Corey v. Boynton, 72 A. 

987, 82 Vt. 257. 

94. 111.—Klng V. Fleming, 72 111. 21, 
22 Am.R. 131. 

60 C.J. p 1117 note 89. 

95. Mo.—^Wilson v. Milligan, 76 Mo. 
41. 

96. Ga.—Young v, Dublln Fertllizer 
Works, 86 S.E. 941, 16 Ga.App. 651. 

97. Vt.—^Adams v. Gay, 19 Vt. 368. 

98. Vt.—Corey v. Boynton, 72 A. 

987, 82 Vt 267. 

99. Okl.—Sullivan v. Sykes, 243 P. 
722, 114 Okl. 87. 

60 C.J. p 1117 note 94. 

1. Ark.—^McKinney v. Demby, 44 
Ark. 74. 

2. Ark.—^McElhannon v. Coffman, 
292 S.W. 393, 173 Ark. 60. 

60 C.J. p 1117 note 96. 

3. Ark.—^New York Life Ins. Co. v. 
Mason, 236 S.W. 422. 161 Ark. 136, 
19 A.L.R. 618. 


4. Ind.—^Parker v. Pitts, 73 Ind. 
597, 38 Am.R. 166. 

5. Ind.—^Rogers v. Western Union 
Tei. Co., 78 Ind. 169, 41 Am.R. 658. 

6. Ind.—^Perkins v. Jones, 26 Ind. 
499. 

7. Ind.—Catlett v. Sweetser Station 
M. E. Church, 62 Ind. 365, 30 Am. 
R. 197. 

8. Ind.—Catlett v. Sweetser Station 
M. E. Church, supra 

9. Ga—Calhoun v. Phillips, 13 S.E. 
693, 87 Ga 482. 

10. N.H.—^Lovell v. Boston & M. R. 
Co., 78 A. 621. 75 N.H. 568, 34 L.R. 
A.,N.S., 67. 

Knowledge 

The fact that vendor did not know 
assignment of purchaser's interest 
was made on Sunday at time vendor 
made statement that contract was no 
longer in effect because of default In 
payment and when vendor flled 
pleading, which did not assert in- 
validity, precluded conclusions that 
vendor had afflrmed the assignment 
by such acts.—^Nygren v. Potocek, 64 
A.2d 258, 133 Conn. 649. 

11. Ark.—^Burnette v. Elsesser, 22 S. 
W.2d 886, 180 Ark. 760. 

60 C.J. p 1117 note 10. 
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acknowledgment,^^ assignment,^^ and power of at- 
tomey.i^ 

§ 32. Contracts Contemplating or Requiritig 
Sunday Performance 

Whether a contract callfng for or contemplating the 
performance on Sunday of acts not in themselves il- 
legal is invalld depends on the terms of the partlcular 
Sunday law and of the contract itseif. 

Ali acts save judicial transactions being legally 
performable on Sunday at common law, a con¬ 
tract calling for or contemplating performance on 
Sunday o£ any acts not in themselves unlawful 
and not within the scope of the Sunday regulations, 
if any, is valid;!^ .but a contract, made at any 
time, requiring or contemplating the performance 
on Sunday of acts coming within the prohibitions 
and outside Ihe exceptions of applicable Sunday 
enactments, is a contract with an unlawful object 
and hence void.^® 

Where the contract calls for Sunday acts which 
may or may not be illegal, depending on the man- 
ner of performance, it will not be assumed that 
any violation of law was intended, and the con¬ 
tract will not 'be held invalid solely by reason of 
the terms relative to Sunday performance and, 
similarly, it has been held that, where the legality 
of performance depends on the place of perform¬ 
ance, the contract will not be held illegal where it 
does not clearly require that the acts on Sunday 
be done in a place where they would be illegal.^^ 


Even though the acts to be performed come 
within the prohibitions of the statute, the contract, 
in order to be void, must imperatively require the 
acts to be performed on Sunday and it must 
call for a complete, rather than a merely partial, 
performance on that day but a contract call¬ 
ing for performance of continuing Services, part 
of which is required to be done on Sundays as on 
other days, has been held to be illegal and void as 
a whole if the nature of the contract is such that it 
is entire and not divisible.2i If, notwithstanding the 
unenforceability of contracts calling for Sunday 
performance, a party, in pursuance of such agree- 
ment, enters into a particular relationship with 
the other party on Sunday, the liabilities arising 
from such relationship may be capable of enforce- 
ment;22 so, too, payments made in consideration 
of actual illegal performance pursuant to such a 
contract cannot be recovered back, but the parties, 
being in pari delicto, will be left where they have 
placed themselves.23 

Where the contract does not require performance 
on Sunday, but simply names Sunday as a means 
of estimating the compensation, it is valid.24 Fur- 
thermore, a contract fixing a date falling on Sunday 
as the time for performance is not bad if it is such 
as the law construes as calling for performance on 
the preceding or following day,25 and generally, 
in such case, the contract is performable on the 
next business day.26 Contracting for interest to 
commence running on a Sunday does not render 
an agreement illegal.27 The Sunday law has been 


12. N.J.—^Bowen v. Pursel, 134 A. 
666, 100 N.J.Ed. 319. 

60 C.J. p 1117 note 11. 

13. U.S.—^Tennent-Stribling: Shoe Co. 
V. Ro^per, Miss., 94 F. 739, 36 C.C.A. 
455. 

14. N.J.—GaribaJdi Building- & Loan 
Ass’n of Atlantic City v. Garibaldi 
Leagrue No. 1 of Atlantic City, 162 
A 419, 111 N.J.Eq. 365. 

15. N.J.—Hili V. Borougrh of Col- 
lingrswood, 88 A.2d 606, 9 N.J. 369 
—Tosti V. Glamis, 170 A. 244, 112 
N.J.Law 222. 

Tex.—Carter Publications v. Davis, 
Civ.App., 68 S.W.2d 640, error re- 
fused. 

60 C.J. p 1118 note 14. 

16. Vt.—Jacobs V. Clark, 28 A.2d 
369. 112 Vt. 484. 

60 C.J. P 1118 note 15. 

Frovlsion in atiitclalxti deed reauir- 
ing granteea to keep miing station 
o-n premises open for certain hours 


on Sunday for the sale of the gran- 
tor’s gasoline and Petroleum prod¬ 
ucta was void under statute provid- 
ing that a person shall not between 
twelve o'clock Saturday night and 
twelve o’clock the following Sunday 
night exerclse any secular business 
or employment, except works of “ne- 
cesaity” and charity.—Jacobs v. 
Clark, supra 

17. U.S.—Lackawanna Pants Mfg. 
Co. V, Wiseman, C.C.AMich., 133 
P.2d 482. 

60 C.J. p 1118 note 16. 

18. Pa—^Zenatello v. Hammerstein, 
79 A 922, 231 Pa 56. 

60 C.J. p 1118 note 17. 

19. lowa—^Alfree v. Gates, 47 N.W. 
993, 82 lowa 19. 

60 C.J. p 1118 note 18. 

20. N.T.—Merritt v. Earle, 29 N.T. 
116, 86 Am.D. 292. 

60 C.J. p 1119 note 19. 


Pub. Co., 42 N.W. 872, 41 Minn. 188, 
16 Am.S.R. 695, 4 L.R.A 466. 

60 C.J. p 1119 note 20. 

22. U.S.—Powhatan Steamboat Co. 
V. Appomattox R. Co., Va, 24 How. 
247, 16 D.Ed. 682. 

Mo.—Guinn v. Wabash, etc., R. Co., 
20 Mo.App. 453. 

23. S.D.—Calkins v. Seabury-Calkins 
Consol. Min. Co., 58 N.W. 797, 6 
S.D. 299. 

24. Wis.—^Lippert v. Garrlck The- 
atre Co.. 129 N.W. 409, 144 Wis. 
413. 

60 C.J. p 1119 note 23. 

25. N.J.—Connelly v. Ward, 123 A. 
149, 2 N.J.Misc. 44. 

26. N.J.—^McConnell v. Beach Real- 
ty Co., 27 A.2d 196, 128 N.J.Law 
493, afflrmed 36 A2d 604, 131 N.J. 
Law 325. 

27. N.H.—^Mar shall v, Russell, 44 
N.H. 609. 


21. Minn.—^Handy v. St. Paul Globe 

858 



83 C.J.S. 


SUNDAY 


§§ 32-34 


held no excuse for not keeping a watchman in an 
insured building according to the terms of the 

policy.28 

Ratification, According to some authority a con- 
tract, invalid because it requires or contemplates 
unlawful performance on Sunday, is incapable of 
ratification,29 even after a change has been made 
in the statute so as to permit the acts contracted 
for to be done on the Sabbath,30 although a totally 
new contract referring to the same subject matter 
may then be made.^i There is other authority, 
however, holding that a subsequent express prom- 
ise to pay for Services performed on that day is 
sufficiently supported by consideration to admit of 
the enforcement of such promise as a new con- 
tract.32 

§ 33. Rights of Third Persons 

The Illegality of Sunday transactione will not affect 
third persons whose rights were aequired in good faith 
and without knowledge or notlce of the illegality. 

An indorsee or holder in due course of a nego- 
tiable instrument,33 or an assignee of a contract 
or undertaking,84 made on Sunday, taking without 
notice of that fact or of circumstances to put him 
on inquiry has been held unafifected by its illegality 
and entitled to enforce it according to its terms, at 
least where the obligor has acted to mislead him 
as to its character as by misdating;35 and, under 
like circumstances, a bona fide purchaser of prop- 
erty transferred to a prior party in the chain of 
title under a conveyance exeeuted on Sunday takes 
a title unaffected by the illegality of that trans- 
action.36 However, the defense of illegality is 
available against an assignee or indorsee not a 
holder in good faith or a bona fide purchaser to 
the same extent as against the original promisee.37 


Similar rules apply where the illegal transaction 
consists of a Sunday indorsement instead of origi¬ 
nal exeeution on Sunday.38 Even a subsequent tak- 
er with full knowledge of the circumstances has as 
good a position as the party to the illegal transac¬ 
tion under whom he holds.39 

Third persons cannot disregard a delivery or 
transfer exeeuted pursuant to a Sunday transac¬ 
tion or have it set aside merely because the trans¬ 
action was illegal under the Sunday acts;^o nor 
can they object to the sufficiency of instruments ex¬ 
eeuted and delivered on that day^^ or escape Ha¬ 
bili ty, for injuries to property so delivered, aris- 
ing on grounds having no relation to the contract.**2 
An indorsement of a negotiable instrument on Sun¬ 
day is so far available to the promisce therein, 
'however, that he can take advantage of its illegality 
to limit the indorsee^s rights to such as belong 
to a mere holder without indorsement.Where, 
although the contract was void, plaintiff continued 
to perform until the other party was unable to 
perform, and the rights of a third party have in- 
tervened, plaintiff may not recover money paid un¬ 
der the contract.*** 

Coniracts confemplating Sunday performance, 
Moreover, to the same extent as is the fact of the 
consummation of contracts on Sunday, the circum- 
stance that they contemplate or require perform¬ 
ance on the Sabbath of acts forbidden by the Sun¬ 
day laws is unavailable to aid or relieve third per¬ 
sons who are strangers to the agreement.*5 

§ 34. Actions 

Actions on Sunday contracts and transactions are 
discussed infra §§ 35-38. 

Examine Pocket Parts for later cases. 


28. Conn.—Glendale Woolen Co v. 
Protection Ins. Co., 21 Conn. 19, 54 
Am.D. 309. 

29. Minn.—^Handy v. St. Paul Globe 
Pub. Co., 42 N.W. 872, 41 Mlnn. 188, 
16 Am.S.R. 695, 4 L.R.A. 466. 

60 C.J. p 1119 note 27. 

30. Minn.—Handy v. St Paul Globe 
Pub. Co., supra. 

31. Minn.—^Handy v. St. Paul Globe 
Pub. Co., supra. 

32. N.J.—Telfer v. Lambert, 76 A. 
779, 79 N.J.Law 299. 

33. U.S.—^Myers v. Kessler, N.J., 142 
F. 730, 74 C.C.A. 62. 

60 C.J. p 1119 note 31. 


34. lowa,—Johns v, Bailey, 46 lowa 
241. 

60 C.J. p 1120 note 32. 

35. Ala.—Moseley v. Selma Nat. 
Bank, 67 So. 91, 3 Ala.App. 614. 

60 C.J. p 1120 note 33. 

36. Ind.—Love v. Wells, 26 Ind. 603, 
87 Am.D. 375. 

Mass.—^Mann v. United Motor Boston 
Co., 116 N.B. 239, 226 Mass. 496. 

37. Ga.—Ball v. Powers, 62 Ga. 767. 
60 C.J. p 1120 note 36. 

38. Conn.—Greathead v. Walton, 40 
Conn. 226. 

60 C.J. p 1120 note 36. 

39. N.H.—Smith v. Poster, 41 N.H. 
215. 

60 C.J. p 1120 note 37. 
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40. Okl.—^Wilson*s v. Jackson, 263 P. 
107, 128 Okl. 299. 

60 C.J. p 1120 note 38. 

41. Me.—^Richardson v. Kimball, 28 
Me. 463. 

60 C.J. p 1121 note 39. 

42. Me.—^Bryant v. Biddeford, 39 Me. 
193. 

60 C.J. p 1121 note 40. 

43. Me.—Benson v. Drake, 55 Me. 
565. 

44. Ala.—^Lunsford v. First Nat. 
Bank, 141 So. 673, 224 Ala. 679. 

45. Me.—^Bryant v. Biddeford, 39 Me 

1 193, 

I 60 C.J. p 1121 note 43. 
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§ 35. -Right of Aetion and Defenses 

a. Right of action 

b. Defenses 

a. Right of Action 

A right of action on a Sunday oontract or transac- 
tion depends on whether the contract or transaction is 
valid, the courts generaily refusing to grant enforcement 
of, or relief from, contracts or transactione violative of 
the Sunday laws. 

If neither the acts and transactions done on 
Sunday nor the Sunday performance constituting 
tlhe subject of the contract is such as to render the 
transaction illegal at its inception, or if the Sun¬ 
day conduct involved in its formation has heen suf- 
ficiently renewed or ratified on another day to es- 
tablish an obligation between the parties, the con¬ 
tract or transaction is not tainted with illegality 
and* is enforceable in the same manner and to the 
same extent as a contract or transaction on any 
other day.^6 However, a resuit to the contrary is 
reached where contracts or transactions, illegal at 
their inception and not established by any subse- 
quent action of the parties, are concemed, at least 
where the situation is not complicated by questions 
of total exeeution of the contract or transaction or 
of the rights of third persons, and it has frequent- 
ly been declared by the courts that no action can 
be maintained in a court of law or equity for the 
enforcement of, or relief from, such contracts and 
transactions,^*^ although there are some instances 
in which courts of equity have taken cognizance of 


them as a basis of rights.^S The courts will neither 
enforce nor give damages for breach of such void 
contracts.4® 

It has been said that whether a claim not direct- 
ly on, but connected with, an illegal Sunday trans¬ 
action can be maintained in a court of law depends 
on whether plaintiff must bring in the illegal trans¬ 
action to aid him in making out his casej^O but 
it is not really material that plaintiff should be the 
one who discloses the transaction and, if the ille¬ 
gality lies directly in the course of events which give 
rise to the suit, and is inseparably connected with 
the cause of action, whichever of the parties may 
or must disclose it to support his position is of no 
consequence;5i if, in any case, plaintiff must rely 
on the unlawful agreement or transaction to sup¬ 
port his case, he must fail,®^ but if he can show 
a complete cause of action without reliance on the 
illegal transaction, although that may incidentally 
appear and even may be important as explanatory 
of other facts in the case, the illegality does not 
impair his right of recovery.^^ 

By virtue of these rules, one cannot ordinarily, 
disregarding the special contract made on Sunday,. 
or in contemplation of Sunday performance, sue 
and recover on an implied promise with respect 
to the same subject matter,^^ although there are 
some apparent exceptions to the rule;®^ an ac¬ 
tion is not maintainable on a warranty made during 
tihe course of an illegal sale or exchange of prop- 
erty on Sunday,^® although there is authority to 
the contrary ;57 neither is an action maintainable 


46- W.Va.—■Wooldrldge v. Wool- 

dridsre, 72 S.E. 654, 69 W.Va. 554, 
Ann.Cas.l913B 653. 

60 C.J. p 1121 notes 44 [a], 46. 

47. Ala.—^Herren v. Beck, 164 So. 
904, 231 Ala. 328. 

60 C.J. p 1121 notes 44 [b], 48. 

48. Wls.—^Blakesley v. Johnson, 13 
Wis. 630. 

60 C.J. p 1122 note 49. 

49- Kan.—^Ewlng v. Halsey, 272 P. 
187, 127 Kan. 86. 

60 C.J. p 1122 note 50. 

50. Mlch.—Catsman v. Mack Inter¬ 
national Motor Truck Corporation 
of New York, 264 N.W. 199, 266 
Mich. 642. 

60 C.J. p 1122 note 52. 

51. Mass,—^Myers v. Melnrath, 101 
Mass. 366, 3 Axn.Il. 868. 

60 aj. P 1122 note 53. 

58i Mass.^Byan y. GUbert, 71 N.E. 


2d 219, 320 Mass. 682, 170 A.Lr.H. i 
241. 

60 C.J. p 1123 note 64. 

Fayment on Snnday 
Where payment on account of pur- 
chase price of corporate stock wm 
made on Sunday, payment was illegal 
and was unavailable to take subse- 
quent oral agreement for purchase of 
stock out of the statute of frauds,— 
Hyan v. Gilbert, supra. 

53. Tes.—^United Employers Casual- 
ty Co. v. Curry, Clv.App., 162 S.W. 
2d 862. 

60 C.J. p 1123 note 55. 

Bacoyexy held not barred 

(1) Chattel mortgages covering 
trucks, ezecuted on secular day and, 
operating to convey title, were valid 
and enforceable, irrespective of con¬ 
tract of sale allegedly ezecuted on 
Sunday.—Catsman v. Mack Interna¬ 
tional Motor Truck Corporation of 
New York, 254 N.W. 199, 266 Mich. 
542. i 


(2) Parties who were denied right 
to have deed declared void because 
ezecuted on Sunday on grround that 
equity will help neither party to such 
a transaction could share in parti- 
tion of land for which deed was giv- 
en where In such proceeding’ they 
would not claim under deed, and it 
would not be necessary evidence of 
their title.—Herren v. Beck, 164 So. 
904, 231 Ala. 328. 

64. Wis.—Troewert v. Decker, 8 N- 
W. 26, 61 Wis. 46, 36 Am.S.R. 808. 

60 C.J. p 1123 note 56. 

65. Ala.—^Rosenbush Feed Co. v.. 
Garrison, 37 So.2d 106, 251 Ala. 
245. 

60 C.J. p 1123 note 67. 

56. Miss.—Johnstou v. Swlft & Co. 
of Illinois, 191 So. 423, 186 Miss. 
803. 

60 C.J. p 1123 note 68. 

57. Tez.—Jacob E. Decker & Sons v. 
Capps, Civ.App., 144 6.W.2d 404, 
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for damages resultmg from fraudulent representa- 
tion made during such a transaction.58 

Bailment. With respect to an action for con- 
version, or for damages, based on injury to property 
illegally hired or otherwise bailed to another on 
Sunday, or for illegal use on Sunday, by using the 
property beyond the time fixed for the bailment^® or 
by otherwise exceeding the terms of bailment, 
there is authority holding that the action may be 
maintained, as it rests in tort, independent of the 
contract of hiring or bailment. However, it has 
been held that such an action, based on violation by 
the bailee of his duty of care while acting within 
the scope of the bailment, is not sustainable but 
there is other authority to the contrary.®^ 

Injury of the bailee from defects in the property 
bailed affords a right of recovery where a statute 
exists conferring such a right®^ or where the prop¬ 
erty is bailed for a lawful purpose, as, for instance, 
one Corning within statutory exceptions in favor of 
matters of necessity or charity;®^ and there is 
authority holding that, where property is hired to- 
gether with the Services of a servant of the bailor 
to operate such property, the bailee may recover 
for injuries sustained by the negligence of such 
servant, although the hiring on Sunday and the Sun¬ 
day operation whereby injury resulted were both 
illegal.65 

b. Defenses 

Actual illegality may be set up as a defense !n a 
proper case; and generally the defendant must, especial- 
ly under statutes so providlng, restore the consideration 
In order to use the defense of illegality. 

Where a particular contract or transaction sued 
on is actually illegal, because of the time of making 


or of contemplated performance being on Sunday, 
that illegality, at least in cases arising between the 
parties thereto and where the contract is executory 
may, in the absence of a sufficient renewal, ratifica- 
tion, or estoppel, be set up as a defense.®^ Fur- 
ther, the fact that the contract has been so far ex- 
ecuted that defendant has received and holds money 
or property delivered under the agreement does not 
destroy the availability of the defense, since the 
defense of illegality prevails, not as a protection to 
defendant, but as a disability in plaintiff.®*^ 

Where Sunday is not in fact the time of making 
or of contemplated performance,®® or where, be¬ 
ing so, the contract is nevertheless not illegal,®^ or 
where there is a valid subsequent renewal, ratifica- 
tion, or estoppel establishing a binding obligation,*^® 
the fact that the contract or transaction was made 
or contemplates performance on Sunday affords no 
defense against enforcement; and an illegal Sun¬ 
day contract cannot be set up as a defense to an 
otherwise well grounded cause of action existing 
independently of the Sunday transaction.'^^ 

Restoration of consideration or benefit. Under 
the statutes of some jurisdictions, a person who re- 
ceives a valuable consideration for a contract made 
on Sunday is not permitted to defend an action on 
the contract on the ground that it was so made 
until he restores the consideration 2 and, in a 
few jurisdictions, a like rule has been reached with- 
out reference to any statute specifically so provid- 
ing.*^® Where such a rule exists defendant must 
in fact make restoration in order to use the de¬ 
fense of invalidity, the operation of the rule not 
being defeated by the fact that the consideration 
is of such nature that it cannot be restored,*^^ or 


afflrmed 164 S.W.2d 828, 139 Tex. 
609, 142 A.L.R 1479. 

58. Conn.—Grant v. McGrath, 16 A. 
370, 56 Conn. 333. 

60 C.J. p 1123 note 69. 

59. Ark.—Stewart v. Davls, 31 Ark. 
618. 

Me.—Morton v. Gloster, 46 Me. 520. 

60. Wis.—^Matta v. Katsoulas, 212 N. 
W. 261, 192 Wis. 212, 60 AL.R. 
291. 

60 C.J. p 1123 note 61. 

61. Me.—^Wheelden v. Lyford, 24 A. 
793, 84 Me. 114. 

60 C.J. p 1124 note 63. 

62. Ky.—^Hinkel & Bdelen v. Pruitt, 
161 S.W. 43, 151 Ky. 34, L.R.A. 
1916P 644. 

60 C.J. p 1124 note 64. 


63. Me.—Knights v. Brown, 46 A. 
827, 93 Me. 667. 

64. Mass.—^Horne v. Meakin, 115 
Mass. 326. 

65. Wis.—Gerretson v. Rambler Ga- 
rage Co., 136 N.W. 186, 149 Wis. 
628, 40 L..R.A.,]Sr.S., 457. 

66. Ky.—Hofgesang v. Silver, 3 S. 
W.2d 185, 223 Ky. 101. 

60 C.J. p 1124 note 68. 

67. Ind.—Rogers v. Western Union 
Tei. Co., 78 Ind. 169, 41 Am.R. 558. 

60 C.J. p 1124 note 69. 

68. lowa.—Boland v. Kistle, 60 N.W. 
632, 92 lowa 369. 

60 C,J, p 1124 note 70. 

69. Ala.—^Western Union Tei. Co. v. 
Wilson, 9 So. 414, 96 Ala. 32, 50 
Am.S.R. 23. 

60 C.J. p 1124 note 71. 
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70. Ga.—Meriwether v. Smlth, 44 
Ga. 64i: 

60 C.J. p 1124 note 72. 

71. Ala.—Williams v. Armstrong, 30 
So. 553, 130 Ala. 389. 

60 C.J. p 1124 note 74. 

72. Conn.—Nygren v. Potocek, 64 A. 
2d 268, 133 Conn. 649. 

Me.—Baxter v. Macgowan, 167 A. 77, 
132 Me. 83. 

60 C.J. p 1124 note 76. 

73. Ky.—Grlffith’s Adm’x v. Miller, 
149 S.W.2d 11, 285 Ky. 676. 

60 C.J. p 1125 note 76. 

74. Me.—^Wheelden v. Lyford, 24 A. 
793, 84 Me. 114. 

60 C.J. p 1125 note 77. 
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that defendant cannot safely and profitably make 
restorationJB Such a statute applies only where 
tjhe action is based on a contract made on Sunday 
and consideration has been received by defendant 
in respect of 

The statutory provisions do not apply to implied 
contracts to pay for Services illegally performed on 
Sunday, no restoration of the value received being 
necessary in such case;*^*^ and this is true as to 
actions against a bailee imder a Sunday bailment 
for failure to exercise proper care.*^^ 

§ 36. — Pleadings 

a. In general 

b. Issues, proof, and variance 
a. In General 

The rules of pleading In elvll actions apply in ac¬ 
tions on contracts or transactions made on Sunday. 
The manner of pleading the defense of illegality under 
Sunday laws fs determlned by the statutes and decislons 
of the particular state. 

Subject to the rules of pleading in civil actions 
generally, under the statutes and decisions of some 
jurisdictions, the defense of illegality under the 
Sunday laws must be specifically pleaded or notice 
of it given,'^9 and it cannot be proved under a 
general denial,^® or a plea of non est factum 
but under other statutes it is held that the defense 


need not be specially pleaded,8 2 but may be raised 
under a plea of the general issue and without any 
specification of defense with respect to it.83 In a 
partition suit the issue of the validity of a deed 
executed on Sunday may be made by answer, a 
cross bili not being necessary.84 

Particularity, Where a special pleading of ille¬ 
gality is required, it has been held that the facts 
showing a violation of the Sunday law must be stat- 
ed as fully as is required in framing an indictment 
for such a violation.*^ The allegations of the plead¬ 
ing cannot be extended by inference, however prob- 
able.s® Thus, where the notice or knowledge of 
one party is essential to the illegality of his con¬ 
tract, and its consequent unenforceability, that fact 
must be pleaded by the party seeking to defeat re- 
covery;87 and an averment that an instrument 
whose legal effect arises on delivery was signed 
on Sunday is not sufficient, where there is no allega- 
tion of Ihe time of delivery.^S It has, however, 
been held sufficient to allege the date of the mak- 
ing of an instrument in defense, without stating that 
the day was Sunday. 

The pleading should consist of a statement of 
the facts rather than of the legal conclusions to 
be drawn from them;20 and hence it has been held 
that an allegation that an instrument was ^‘executed” 
on Sunday without stating what acts were done is 
too indefinite and so is an averment that an 


75. Me.—Wentworth v. Woodside, 8 
A. 763, 79 Me. 156. 

76- Conn.—^Nygren v. Potocek, 54 A. 
2d 258. 133 Conn. 649. 

Action by assignee of pnrcliaser 

Where assignment of purchaser’s 
Interest in bond for deed was exe¬ 
cuted on Sunday, vendor .could de- 
fend against assignee’s action for 
speciflc performance on ground that 
assignment -was made on Sunday, 
without paying to assignee amounts 
which vendor had received from pur- 
chaser, and the assignee, in equity, 
had no right to demand that vendor, 
as condition of claiming that assign¬ 
ment was void, should pay to as¬ 
signee amounts which vendor had re¬ 
ceived from purchaser.—^Nygren v. 
Potocek, supra. 

77- Me.—Carson v. Calhoun, 64 A 
838, 101 Me. 456. 

78. Me.—Wheelden v. Lyford, 24 A. 
793, 84 Me. 114. 

79. lowa.—^Passcuzzl v. Plerce, 227 
N.W. 409, 208 lowa 1389. 

60 C.J. p 1125 note 84. 


Pleading by plalntiff 

In a replevin action to recover 
property seized under distress for 
rent under a lease, plaintilf undertak- 
ing to allege in detail grounds relied 
on must set out whole case, and must 
not omit material part thereof, such 
as contention that 'Sunday statute in- 
validated the lease.—Stamps v. ETost, 
164 So. 584, 174 Miss. 325. 

80. Tex.—Blackwell v. General Mo¬ 
tors Acceptance Corporation, Civ. 
App., 54 S.W.2d 251. 

60 C.J. p 1125 note 85. 

81. Pa.—^Pox V. Mensch, 3 Watts & 
S. 444. 

82. Ark.—^New York Life Ins. Co. v. 
Mason, 235 S.W. 422, 151 Ark. 135, 
19 A.L.R. 618. 

60 C.J. p 1125 note 87. 

Plea or objectlon to evidenoe 
In replevin action against defend¬ 
ant who claimed right to possession 
under oral contract, alleged invalidi- 
fy of contract as having been nego- 
tlated and concluded on Sunday could 
be Invoked elther by plea or objec- 
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tion to the evidence when offered.— 
Armstrong v. Shell, 26 So.2d 344, 200 
Miss. 7. 

83. Mass.—^Hulet v. Stratton, 5 
Cush. 539. 

60 C.J. p 1125 note 88. 

84. Ala.—Herren v. Beck, 164 So. 
904, 231 Ala. 328. 

85. Ky.—Ray v. Catlett, 12 B.Mon. 
532. 

60 C.J. p 1125 note 90. 

86. Ky.—^Ray v. Catlett, supra. 

60 C.J. p 1126 note 91. 

87. Ky.—^Powers v. Brooks, 7 Ky.L. 
204. 

88. Ky.—Hofer v. McClung, 68 S.W. 
438, 24 Ky.L. 355. 

89. Minn.—Pinney v. Callendar, 8 
Minn. 41. 

90. lowa.—^Rule v. Carey, 159 N.W. 
699, 178 lowa 184. 

91. Pa.—Stevens v. Hallock, 7 Kulp 
260. 
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instrument sued on “is illegal an allegation 

that the instrument was “executed” on Sunday has 
been held sufficient,^3 and an allegation that a con- 
tract was made and signed on Sunday has also 
been held sufficient, being equivalent to an allega¬ 
tion that it was executed.34 

Pleading facts within exceptions to Sunday laws. 
In an action for breach of a contract falling with¬ 
in the prohibitions of the Sunday laws, it has been 
held that plaintiff must, by his pleadings, bring 
the transaction within the statutory exceptions, in 
order to state a cause of action but a different 
rule prevails where by statute it is provided that 
the illegality slhall be no defense, in actions for dam- 
ages, to anyone voluntarily acting on that day, the 
burden being on defendant in such case to allege 
that there was no voluntary illegal conduct on his 
part.9® 

A person asserting the invalidity of a particu- 
lar transaction need not allege that the contract or 
transaction involved was not within the excep- 
tions.®*^ If plaintiff, in his pleading, undertakes to 
set up and avoid the defense of illegality under the 
Sunday laws, the matter pleaded in avoidance must 
sufficiently refute the illegality or he will not have 
stated a cause of action.38 

Replication or reply, A replication to a defense 
of illegal Sunday execution, admitting that the con¬ 


tract was made on Sunday but alleging payment on 
Monday, without intimation that the contract was 
made at any other time, has been held an admis- 
sion of the defense of illegal Sunday execution. 

In some jurisdictions by statute a renewal or rati- 
fication, or an estoppel, is not pleadable by way 
of reply or replication but, where such pleading 
is available and the facts pleaded are sufficient to 
make out an enforceable ratification or renewal, the 
reply is good.^ An allegation of ratification is 
not inconsistent with a denial of invalidity of the 
contract, so as to prevent reliance on both.3 

Demurrer, According to some authority, the va- 
lidity of a contract, which appears to have been 
executed on Sunday, cannot be attacked by deaiur- 
rer, but only by plea or answer;^ but there is oth¬ 
er authority holding that a pleading showing on 
its face that the pleader relies on an unenforce- 
able contract or transaction made or to be per- 
formed on Sunday is subject to attack by demurrer.^ 
Conversely, a defense based on the doing of acts on 
Sunday is subject to demurrer where the acts al- 
leged are not, under the circumstances, sufficient 
to invalidate the transaction,® although a resuit to 
the contrary has been reached where the acts alleged 
are sufficient for that purpose;*^ further, the defense 
of illegality has been held subject to demurrer where 
the pleading does not show restoration of the con- 
sideration, under statutes making restoration a 
condition to the employment of sudh defense.8 


92. lowa.—Rule v. Carey, 169 N.W. 
699p 178 lowa 184. 

93. Ky.—^Hofgesangr v. Silver, 8 S. 
W.2d 186, 223 Ky. 101. 

94. Ind.—^W. T. Rawlelgh Co. v. Sni- 
der, 194 N.E. 366, 207 Ind. 686. 

Answeir beld snfflclent 

Answer which alleged that contract 
sued on was made and signed by de- 
fendants on Sunday was sufficient as 
against objectlon that answer did 
not allege that contract was either 
delivered to, or accepted by, plaintiff 
on Sunday, slnce allegation that con¬ 
tract was made was equivalent to al¬ 
legation that contract was executed, 
and Word “executed" included dellv- 
ery, and the answer stated a defense, 
notwithstanding that it did not deny 
that contract was accepted by plain¬ 
tiff on Jan. 12, which was not Sunday, 
since answer was sufficient to allege 
contract was executed on Sunday and 
not on day named in complalnt.—W. 
T. Rawleigh Co. v. Snider, supra. 

95. Ga.—^Willingham v. Western Un¬ 
ion Tei. Co., 18 S.E. 298, 91 Ga. 449 


—Postal Telegraph-Cable Co. v. Ka- , 
ler, 16 S.E.2d 77, 66 Ga.App. 641. ! 

60 C.J. p 1126 note 99. 

96. Mo.—Bassett v. Western Union 
Tei. Co., 48 Mo.App. 666. 

97. Ind.—^Krauss v. Weaver, 130 N. 
E. 800, 191 Ind. 133. 

60 C.J. p 1126 note 2. 

98. Ind.—^Western Union Tei. Co. v. 
Topst, 20 N.E. 222, 11 N.E. 16, 118 
Ind. 248, 3 L.R.A. 224—Western 
Union Tei. Co. v. Henley, 64 N.E. 
776, 23 Ind.App. 14. 

99. Conn.—Grant v. McGrath, 16 A. 
370, 56 Conn. 333. 

1. Ark.—Tucker v. West, 29 Ark. 
386. 

2. Ind.—Williamson v. Brandenberg, 
32 N.E. 1022, 6 Ind.App. 97. 

Ky.—Hofgesang v. Silver, 23 S.W.2d 
946, 232 Ky. 503, 68 A.L.R. 1481. 

3. Ky.—^Hofgesang v. Silver, supra. 

4. Ind.—^Western Union Telegraph 
Co. v. Pulllng, 96 N.E. 967. 49 Ind. 
App. 172. 

60 C.J. p 1126 note 9. 
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6- Ga.—^Willingham v. Western Un¬ 
ion Tei. Co., 18 S.E. 298, 91 Ga. 449. 
60 C.J. p 1126 note 10. 

Telegrams 

In action for damages resultingr 
from delay in transmission of tele- 
gram which related to purchase of 
beans by plaintiff s agent and whlcb 
it was alleged should have been de¬ 
livered on Sunday morning, petition 
was not demurrable on ground that 
telegraph company was not required 
to deliver telegram on Sunday, where 
it appears on the face of the message 
that transmission of such telegram 
was a Work of necessity within ex- 
ception to general prohibition of Sun¬ 
day work, but the rule is otherwise If 
it does not so appear.—Postal Tele¬ 
graph-Cable Co. V. Kaler, 16 S.B.2di 
77, 65 Ga.App. 641. 

6. Ala.^J. R. Watkins Co. v. Hili. 
108 So. 244, 214 Ala. 507. 

60 C.J. p 1126 note 11. 

7. Ala.—^Wadsworth v. Dunnam, 23 
So. 699, 117 Ala. 661. 

Ind.—^Davis v. Barger, 57 Ind. 54 

8. Conn.—^Wetherell v. Hollister, 48 
A. 826, 73 Conn. 622. 
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A pleading relylng on a contract which requires 
work to be performed on Sunday has been held not 
subject to demurrer where it does not appear but 
that the work required to be done comes within 
exceptions to the Sunday regulations.^ It has been 
held, in at least one jurisdiction, that, where some 
items of an account are for illegal Sunday work and 
others for work on weekdays, demurrer to the 
Sunday items must be special and not general.i^ 
The rule that a demurrer searches the record and 
attacks the first error in pleading has been held 
applicable in such actions, so as to render plain- 
tiff^s demurrer to the plea operative against his 
complaint stating a cause o£ action based on a con¬ 
tract illegal under the Sunday laws.^^ Demurrer 
to several paragraphs of a pleading jointly, being 
subject to be defeated if any of the paragraphs 
demurred to is sufficient, is properly overruled 
where one paragraph of a reply demurred to prop¬ 
erly sets forth a valid ratification or renewal on 
a secular day .12 

Amendment. Amendment of a defense, after the 
evidence is in, to include a plea of Sunday execu- 
tion has been held properly refused, under a statute 
providing that the court may allow amendments in 
the furtherance of justice, especially where such 
amendment would allege facts in direct contradiction 
of defendanfs testimony.13 

b. Issues, Proof, and Vaxiance 

There is a confiict of authority as to whether the 
fact that a contract Is void by operation of the Sunday 
laws can be taken into consideration where the issue Is 
not ralsed by the pleadings. 

According to some authority, where the issue is 
not raised by the pleadings, the fact that a contract 
is of such a nature as to be void by operation of 
the Sunday laws cannot be taken into considera¬ 
tion hence, where there is no sufficient allega- 


tion in the pleadings that a contract or transaction 
dated on another day is sudh as to be rendered ille¬ 
gal by operation of the Sunday laws, evidence on 
that point is not relevant,i5 and, even where the 
fact appears from the testimony, such fact must 
be disregarded if not warranted by the allegations.l® 

There is other authority holding that, in order 
that an illegal Sunday contract may he treated as 
unenforceable, no allegation of illegality need be 
made by the pleadings, the court being bound to 
give effect to the statute, although the issue is not 
raised by the parties.^7 Elsewhere it has been held 
that, in the absence of a sufficient pleading of 
the illegality, there is no compulsion on the trial 
judge to recognize the questi on of illegality under 
the Sunday laws as being in the case, and his re- 
fusal to do so will be accepted as final,^^ but that, 
at least where plaintiffis own testimony shows il¬ 
legal execution on Sunday, the court has the dis- 
cretion to declare the contract void, even though 
no issue with respect thereto is raised by the plead- 
ings.^^ 

A plea of nonassumpsit has been held sufficient 
to raise an issue of a renewal of a contract by a 
promise to pay on a subsequent secular day .20 
Where the statutes with respect to pleading render 
a reply or replication unavailable, matters properly 
pleadable at common law by reply may be testified 
to without any allegations concerning them in the 
pleadings.2i Where the specification of plaintiffis 
claim is limited to a statement of a cause of ac¬ 
tion, illegal and unenforceable by virtue of the 
Sunday laws, he is not entitled to a recovery on 
some different theory which has not been pleaded.^^ 
It is immaterial whether or not the parties intend- 
ed a violation of the Sunday laws by acts required 
by contract to be done on that day, and a refusal 
to submit a special issue to the jury relative to such 
intention is proper,23 


9 . Tex.—Maryland Casualty Co. v. 
Garrett, Civ.App., 18 S.W.2d 1102. 

10. Ga.—Bernhardt v. Federal Terra 
Cotta Co., 101 S.B. 688, 24 Ga.App. 
635. 

11. N.T.—Albera v. Sciaretti, 131 N. 
T.S. 889, 72 Misc. 496. 

12. Ind.—Willlamson v. Branden- 
berg, 32 N.B. 1022, 6 Ind.App. 97. 

13. lowa,—Chie in v. Kabat, 33 N.W. 
771, 72 lowa 291. 


E,2d 12, 311 Mass. 14—Smith v. 
MUes, 5 N.E.2d 12, 296 Mass. 126. 
60 C.J. p 1127 note 23. 

15. lowa.—^Lee v. Lee, 60 N.W. 33, 
83 lowa 565. 

60 C.J. p 1127 note 24. 

16. Mlnn.—^Flnley v. Quirk, 9 Mlnn. 
194, 86 Am.D. 93. 

17. Mlnn.—^Handy v. St. Paul Globe 
Pub. Co., 42 N.W. 872, 41 Minn. 188, 
16 Am.S.R. 695, 4 L.R.A. 466. 

18. Mass.—^Barsky v. Hansen, 40 N. 
E.2d 12, 311 Mass. 14, 

60 C.J. p 1127 note 27. 
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19. Mass.—Cardoze v. iSwift, 113 
Mass. 250. 

20- Ala.—Shippey v. Eastwood, 9 
Ala. 198. 


21. Ark.—Tucker v. West, 29 Ark. 
386. 

22. Me.—Carson v. Calhoun, 64 A. 
838, 101 Me. 456. 

Pa.—Kepner v. Keefer, 6 Watts 231, 
31 Am.D. 460. 

23. Tex.—Texas Bmployers' Ins. As- 
soc. V. Henson, Clv.App., 31 S,W.2d 
669. 


14. Mass.—Barsky v. Hansen, 40 N. 
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§ 37. - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufificiency 

a. Presumptians and Burden of Proof 

While an instrument dated on a Sunday wlll be pre- 
sumed to have been delivered on that date, the party 
who seeks to have an act or instrument declared invalid 
under the Sunday laws has the burden of proving that it 
comes within the terms of the statutory prohibitione. 

Subject to the rules of evidence applicable to 
civil actions generally, the party who desires to 
have an act or instrument declared invalid be- 
cause entered into on Sunday has been held to have 
the burden of showing that it comes within the 
terms of the statutory prohibitions.24 In order to 
sustain the burden of showing that the instrument 
or transaction comes within the statute defendant 
must show, by a fair preponderance of the evi¬ 
dence, that the instrument was fully executed or 
the transaction completed on Sunday, as the court 
will not assume that it was.25 It has been held 
that an instrument dated on Sunday is to be pre- 
sumed to have been delivered on that date, and 
the burden is on the party asserting its validity to 
show that it was in fact executed on a day other 
than Sunday and, conversely, an instrument 
dated on a weekday is presumed to have been de¬ 
livered on that day, and the party asserting Sunday 
execution has the burden of proving it;27 but, 
according to other authority, even though dated 
on Sunday, the presumption of validity is strong 
enough that the note will be presumed to have been 
delivered on a weekday in the absence of evidence 
to the contrary.28 

Where defendant voluntarily, although unneces- 


sarily, pleads that the transactions claimed to be 
invalid because performed on Sunday were not 
within exceptions to Sunday regulations, it has 
been held that he thereby assumes the burden of 
proving that fact.2 9 According to some authority 
it has been held that it will not be presumed, where 
nothing appears to that effect, that a particular 
transaction sued on was outside of the exceptions 
specified in the statute,^^ or that it was consum- 
mated on Sunday so as to make it a Sunday con- 
tract or transaction but other authority exists 
holding that it is not to be presumed that a contract 
or transaction feli within the scope of the excep- 

tions.32 

There has been held to be no presumption that 
an indor se e of a Sunday note took it without no- 
tice of the illegal transaction.33 It will be pre¬ 
sumed where a contract contemplating Sunday per- 
formance is silent as to the place of performance 
that it contemplates performance in the place where 
it is made;34 but, where the language of the con¬ 
tract is sufficient to sustain it, a presumption exists 
that the contract is to be performed where the 
contemplated Sunday acts are legal.35 A statutory 
presumption in favor of validity is overcome when 
the party suing on a Sunday transaction by the al- 
legations of his petition causes the invalidity to ap- 
pear.36 No inference that a written instrument 
contemplated or required illegal Sunday perform¬ 
ance arises from a condition in suoh instrument 
whereby it may be avoided in the event of stricter 
local enforcement of the Sunday laws.37 

b. Admissibility 

The rules governing admissibility of evidence In civil 
actions generally apply in actions on contracts or trans¬ 
actions claimed to be illegal under Sunday laws. 


24. Mich.—Phillips v. Phillips, 47 N. 
W. 110, 83 Mich. 259. 

60 C.JT. p 1128 note 38. 

25. Ind.—Conrad v. Klnzie, 4 N.E. 
863, 105 Ind. 281. 

60 C.J. p 1128 note 40. 

26. Ala.—C. D. Chapman & Co. v. 
Cullifer, 120 So. 297, 23 Ala.App. 
31. 

60 C.J. p 1128 note 41. 

27. Ala.—Corpus Juris clted iu 
Jemison v. Howell, 161 So. 806, 807, 
230 Ala. 423, 99 A.L,.R. 1511. 

Mich.—Goldberg- v. Mitchell, 34 N.W. 

2d 515, 322 Mich. 662. 

60 C.J. p 1128 note 42. 

Bellvery 

Where note and mortgaee were 


signed by mortgagor and wife on 
Sunday but such instrumenta, togeth- 
er with acknowledgment, bore date 
of secular day and there was no proof 
that they were not delivered on a 
secular day, instruments could not be 
deemed invalid under Sunday stat¬ 
ute.—Jemison v. Howell, 161 So. 806, 
230 Ala. 423, 99 A.L..R. 1511. 

28. Mass.—Banca Italiana Di Sconto 

V. Columbia Counter Co., 148 N.E. 
105, 252 Mass. 552. 

29. Ind.—^Krauss v. Weaver, 130 N. 
E. 800, 191 Ind. 133. 

30. Tex.—Texas Employers* Ins. 
Ass’n V. Henson, Civ.App., 31 S. 

W. 2d 669. 

60 C.J. p 1128 note 45. 
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31. Pa.—Toll V. Crimean, 13 Montg. 
Co. 33. 

60 C.J. p 1128 note 46. 

32. Ga.—^Western Union Tei. Co. v. 
Hutcheson, 18 S.B. 297, 91 Ga. 252. 

60 C.J. p 1128 note 47. 

33. N.H.—Allen v. Deming, 14 N.H. 
133, 40 Am.D. 179. 

34. N.T.—^Albera v. Sciaretti, 131 N. 
Y.S. 889, 72 Mlsc. 496. 

35. Pa.—Zenatello v. Hammersteln, 
79 A. 922, 231 Pa. 56. 

36. Me.—Bar Harbor First Nat. 
Bank v. Kingsley, 24A. 794, 84 Me. 
111 . 

37. 111.—Hoefeld v. Ozello, 213 111. 
App. 152, afflrmed 125 N.E. 5, 290 
111. 147. 
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The rules with respect to the admissibility of | 
evidence in civil actions generally, and more par- 
ticularly the rules with reference to the admissi¬ 
bility of evidence of illegality of contracts, are ap- 
plicable to actions on Sunday contracts or transac- 
tions claimed to be illegal under the Sunday laws.^® 
As between the original parties, evidence is ad- 
missible to show that an instrument, although pur- 
porting to be of a different date, was executed on 
Sunday,39 and vice versa.^® Where evidence is 
admitted with respect to transactions on Sunday 
but later is withdrawn by the court from the con- 
sideration of the jury in determining whether a 
cause of action exists, the admission of such evi¬ 
dence affords no basis for complaint.^^ 

c. Weight and Sufficiency 

The weight and sufficiency of evidence to show il¬ 
legality or validity of acts or transactions on a Sun¬ 
day are governed by the general rules of evidence in 
civil actions. 

The rules governing the weight and sufficiency 
of evidence in civil actions generally apply to ac¬ 
tions on contracts and transactions asserted to be 
unenforceable by operation of the Sunday laws.^3 
Qear proof of violation of the Sunday laws must 
be produced by the party charged with the burden 

of establishing the invalidity of the transaction.-^^ 

Matters capable of proof should be shown by sat- 
isfactory evidence and not left to mere inference.^^ 
Where the complaint alleges and the pleading ad- 
mits delivery of an instrument on a secular day, 
the state of the pleadings renders it necessary that 


the proof of Sunday execution, if that is claimed, 
be so ciear as to leave no room for doubt.^5 

§ 38. -Trial, Judgment and Review 

In actions involving contracts executed or to be per- 
formed on Sunday, questions of fact ordinarily are for 
the jury under proper instructione by the court. 

In the same manner and to the same extent as 
in other civil actions, in actions on or involving 
Sunday contracts or transactions or contracts con- 
templating Sunday performance, questions of law 
are ordinarily for the court and questions of fact 
for the jury.^® For instance, it has been held 
to be within the province of the jury to determine 
whether transactions were closed on Sunday,^^ 
whether the subsequent conduct of the parties suf- 
ficiently makes out a ratification^S or new con- 
tract,^® and whether a person to whom an instru¬ 
ment was delivered on Sunday was plaintiff s or 
defendanfs agent.®® 

As in other cases, where the question of the 
existence of an offense involves the determination of 
whether particular acts done on Sunday consti¬ 
tute matter of necessity or charity, its determina¬ 
tion is ordinarily a question of fact for the jury,®i 
but may be a question of law for the court.®2 The 
weight of the evidence is for the jury and not for 
the court.®3 Where there is evidence tending to 
show a renewal or ratification on a subsequent day 
sufficient to cause the existence of an enforceable 
obligation, it is improper to nonsuit plaintiff.®^ 


38. Ala.—^Hauerwas v. Goodloe, 13 
So. 567, 101 Ala. 162. 

60 C.J. p 1128 note 55. 

39. Ala.—^Burns v. Moore, 76 Ala. 
339, 52 Am.R. 332. 

Me.—Cumberland Bank v. Mayberry, 
48 Me. 198. 

40. Mass.—^American Mut. Liability 
Ins. Co. V. Condon, 183 N.E. 106, 
280 Mass. 517. 

60 C.J. p 1129 note 67. 

41. Mlch.—Wheeler v. Jenlson, 79 N. 
W. 643, 120 Mich. 422. 

42. Miss.—Campbell v. State Hlgh- 
way Commlssion, 54 So.2d 654, 215 
Miss. 437. 

60 C.J. p 1129 note 61. 

Evidence held sirBLcient 

(1) To show that contract for the 
sale of real estate dated Nov. 26, 
1945, was signed on a Sunday.—Gold- 
berg V. Mitchell. 34 N.W.2d 616, 322 
Mich. 662. 


(2) To sustain finding that right of 
way easement, executed by landown- 
er on Sunday, was not ratifled on 
week day, rendering easement “void.” 
—^Ark-La Electric Co-op. v. Randall, 
169 S.W.2d 874. 205 Ark. 646. 

(3) To sustain finding against de¬ 
fendant’s claim that note, although 
dated on a Monday, was nevertheless 
negotiated on Sunday.—Goodson v. 
Prothro, 168 'S.W.2d 1113, 205 Ark. 
XIX. 

(4) Other evidence see 60 C.J. p 
1129 note 61 [b]. 

43. N.Y.—Eberle v. Mehrbach, 66 N. 
T. 682. 

44. N.Y.—Miller v. Roessler, 4 E.D. 
Smith 234. 

45. Wis.—Zielica v. Worzalla, 156 N. 
W. 623, 162 Wis. 603. 

46. N.H.—Thompson v. Williams, 68 
N.H. 248. 

60 C.J. p 1129 note 67 [a]. 


47. Miss.—Stamps v. Prost, 164 So. 
584, 174 Miss. 325. 

60 C.J. p 1130 note 68. 

48. Miss,—W. F. Moody & Co. v. 
Boyle Gin Co., 177 So. 664, 180 
Miss. 523. 

60 C.J. p 1130 note 69. 

49. Mich.—^Winfield v. Dodge, 7 N. 
W. 906, 45 Mich. 355, 40 Am.R. 476. 

50. Conn.—Cameron v. Peck, 37 
Conn. 555. 

51. Ga.—Postal Telegraph-Cable Co. 
V. Kaler, 16 S.E.2d 77, 66 Ga.App. 
641. 

60 C.J. p 1130 note 73. 

52. Ala.—Burns v. Moore, 76 Ala. 
339, 52 Am.R. 332. 

60 C.J. p 1130 note 74. 

53. Tenn.—Cook v. Carmichael, 3 
Tenn.Civ.A, 477. 

60 C.J. p 1130 note 75. 

54. Ga.—Smith Motor Car Co. v. 
Goddard, 166 S.E. 724, 42 Ga.App. 
560. 
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Similarly, the propriety and correctness of in- and correctiy concerning’ the effect of such laws.®^^ 
structions are to be determined by the rules gen- An instruction with respect to the invalidity of Sun- 

erally applicable to -civil cases.^^ An instruction day contracts is erroneous where it omits to in- 

that no recovery may be had on Sunday agree- struet with reference to an issue of ratification or 
ments is justified by evidence tending to prove renewal which has been properly and sufiiciently 

that the agreement in question was made on Sun- raised.®^ 
day.56 if an instruction, considered as a whole, 

is correct, the fact that certain isolated parts, with- ^ general verdict of the jury against defendant 

drawn from the context, misstate the law is not i® ^ sufficient finding that the particular contract 

fatal,B7 particularly where such misstatement is by involved was within the exceptions stated in the 
inference only and under the facts developed could Sunday laws, that issue having been properly raised 
have no possible misleading tendency.58 by the pleadings.®^ A finding that an Insurance 

policy was mailed on Saturday does not require a 
Although they are correct in the abstract, if conclusion that it was issued on Sunday.^^ 

instructions as given, under the particular facts, 

tend to mislead the jury and to prejudice one of the 'being fo^nd for defendant on 

parties to the suit, it is improper to give them;59 issue of illegal Sunday execution, goes to de- 

and a refusal to give such instructions, when re- whole action and renders it unnecessary 

quested, is proper.60 Where the evidence is in con- that any findings be made with respect to other 
flict on the issue of illegality, the general affirma- defenses submitted.®* 

tive charge should not be given ;6i but an instrue- i,tdgment. Where the matter 

tion to disregard testimony of Sunday execution, iUegality because of the Sunday laws is raised 

unsupported by the pleadings, has been held prop- for the first time by a motion to modify the judg- 

er.62 If the court undertakes to instruet with re- ment, after the time to move for a new trial has 

spect to Sunday laws, although the issue is not gone by, the court is not obliged to reopen the case 

raised by the pleadings, it must instruet completely so as to let in the defense.®^ 

B. INJURIES RECEIVED OR INFLICTED ON SUNDAT 

not the efficient or proximate cause of the injury, 
or an essential element of the cause of action, and 
the time when the injury was inflicted is only inci¬ 
dent to, and not the foundation of, the action.®8 
However, in a few jurisdictions, it has been held 
that no liability attaches for injuries to person or 
property received by one who is violating the Sab- 
bath laws, and as a consequence of his conduct, 
since his own illegal act necessarily contributes to 


§ 39. Resultant Rights and Liabilities 

Generally, one who is injured or damaged while vio¬ 
lating a Sunday law is not barred from recovery by such 
illegal conduct. 

By the great weight of authority, it is held that 
a person injured or damaged while violating a 
Sunday law is not barred from recovery by such 
illegal conduct on his part, since such violation is 


55. Ky.—Hofgesang v. Silver, 26 S. 
W.2d 946, 232 Ky. 603, 68 A.L.R. 
1481. 

60 C.J. p 1130 note 77. 

56. Minn.—Hanchett v. Jordan, 46 
N.W. 617, 43 Minn. 149. 

57. Ind.—Conrad v. Kinzie, 4 N.R 
863, 106 Ind. 281. 

58. Neb.—^Pope v. Linn, 60 Me. 83— 
Horacek v. Keebler, 5 Neb. 356. 

60 C.J. p 1130 note 80. 

59. Miss.—Poster v. Wooten, 7 So. 
501, 67 Miss. 540. 

60 C.J. p 1130 note 81. 

60. Mass.—Shepley v. Henry Slegel 
Co., 88 N.E. 1096, 203 Mass. 43. 


61. Ala.—J. R. Watklns Co. v. Pace, 
101 So. 768, 212 Ala. 63. 

60 C.J. p 1130 note 83. 

62. lowa.—Reich v. Bolch, 27 N.W. 
507, 68 lowa 626. 

62%- Mass.—^Kryzminski v. Calla- 
han, 100 N.E. 335, 213 Mass. 207, 43 
L.R.A..N.S., 140. 

63. Ky.—Lee v. Harper, 6 Ky.Op. 
416. 

64. Ind.—^Western Union Telegraph 
Co. V. Pulling, 96 N.E. 967, 49 Ind. 
App. 172. 

65. Mass.—^American Mut. Liability 
Ins. Co. V. Condon, 183 N.E. 106, 280 
Mass. 517. 


66 . Ark.—Tucker v. West, 29 Ark. 
386. 

67. Kan.—Moslng v. Bankers* Oil 
Co., 212 P. 116, 112 Kan. 675. 

68 . Ga.—Simowitz v. Register, 3 S. 
E.2d 231, 60 Ga.App. 180. 

lowa.—^Anderson v. Tyler, 274 N.W. 
48, 223 lowa 1033. 

Miss.—Johnston v. «wift & Co. of 
Illinois, 191 So. 423, 186 Miss. 803 
—^Whltley V. Holmes, 144 So. 48, 
164 Miss. 423. 

60 C.J. p 1131 note 98. 

Traveler on Sunday 
N.H.—^Wentworth v. Jefferson, 60 N. 
H. 168. 

29 C.J. p 697 note 13. 
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the injury;69 but, at least m some of the jurisdic- 
tions where this rule was formerly followed, it has 
since been superseded by positive statutory enact- 
ment providing otherwise and, even in the ab- 
sence of such statute, the illegal conduct did not 
prevent recovery for injuries which the act be- 
ing done had no tendency to produce, and as to 
which it was a mere condition and not a contribu- 
tory cause.*^! 

Under the majority rule, the existence of a con- 
tract between plaintiif and defendant, in pursuance 
of which plaintiffs illegal acts were being done, 
does not prevent a recovery for defendanfs breach 
of duty 'Causing injury independently of the con- 
tract;'^^ furthermore, persons jointly engaged in a 
violation of the Sunday laws are not prevented by 
their joint unlawful enterprise from recovering 
from those with whom they are acting where the 
other elements for recovery exist.'^3 Jn some ju- 
risdictions, where the majority rule prevails, it has 
been held that a person engaged in employment 
or other conduct on the Sabbath, in violation of a 
statute, is not liable for injuries inflicted by him 
without other fault or negligence on his part;*^^ 
but, under the minority rule, a resuit to the con- 
trary has been reached,'^^ and this is true in some 
jurisdictions which follow the majority rule with 
respect to its effect as a defense.'^^ Where the 
action engaged in, at the time of injury, by the per¬ 
son injured or inflicting the injury is not unlawful 
under the Sunday sta tutes, the rights and liabilities 
arising therefrom are not different from those in 
the case of a similar injury on any other day, and 
the time of the injury is immaterial.'^^ 


Clause in Insurance policy. It has been held that 
a person injured while engaging in unlawful con¬ 
duct, such as traveling or hunting on the Sabbath, 
cannot recover on an accident insurance policy, 
which expressly excepts from its operation inju¬ 
ries resulting from, or effected by, a violation of 
law;78 but, according to other authority, such a 
clause does not limit recovery for injuries result¬ 
ing in the course of Sunday law violations, but is 
designed to comprehend only acts which will avoid 
the risk if done at any time;79 and if the act done 
is within the exceptions to the Sunday regulations, 
so as to be no violation, its performance is no 
objection to recovery.^O 

Effect on other defenses. The status of persons 
occupying such a relationship to a common employer 
that &ey would be considered fellow servants, so 
as to make the fellow servant doctrine applicable 
as a defense, on a weekday, is not altered and their 
relationship and the availability of the defense are 
the same, although at the time of injury they are 
engaged in doing for the common employer acts 
illegal under the Sunday statutes.^^ It has been 
held that a contractual limitation of liability is 
valid where the acts performed on Sunday are not 
in violation of the Sunday laws.82 

Sunday law as justification for failure to act. 
Where a defense is grounded on plaintiff^s inaction, 
the defense, if otherwise sufficient, is not avoided 
by the fact that action, in order to have prevented 
the loss, would have required the doing of acts on 
Sunday, at least where the action, if done, would 


69. Me.—Cratty v. Bangor, 67 Me. 
423, 2 Am.R. 66. 

60 C.J. p 1132 note 99. 

InJnry to tiaveler 

Me.—Cratty v, Bangor, 67 Me. 423, 
2 Am.R. 56. 

29 C.J. p 697 note 16. 

70. Mass.—Hali v. Smith, 185 N.B. 
850, 283 Mass. 166. 

60 C.J. p 1132 note 1. 

XnjQxy to traveler 

Mass.—Hali v. Smith, supra. 

71. Mass.—-Wallace v. Merrlmack 
River Nav., etc., Co., 134 Mass. 96, 
45 Am.R. 301. 

60 C.J. p 1133 note 2. 

72. Ga.—^Hughes v. Atlanta Steel 
Co., 71 S.E. 728, 136 Ga. 611, 36 L. 
R.A.,N.S., 647, Ann.Cas.l912C 394. 

60 C.J. p 1133 note 4. 


73. Ga.—Hughes v. Atlanta Steel 
Co., supra. 

60 C.J. p 1133 note 5. 

74. U.S,—Morris v. Chicago, etc., R. 
Co., C.aiowa, 26 F. 22. 

lowa.—Tingle v. Chicago, etc., R. Co., 
14 N.W. 320, 60 lowa 333. 

75. Mass.—Hyde Park v. Gay, 120 
Mass. 589. 

60 C.J. p 1133 note 7. 

76. Vt.—White v. Levarn, 108 A. 664, 
93 Vt. 218. 

60 C.J. P 1134 note 8. 

Assanlt hy exuployee 

The statute prohihitlng ordinary 
employment on Sunday does not pre¬ 
vent manager or general manager of 
Corporation from being an employee 
on Sunday with respect to employer's 
liability for assault.—'■Whlte's Lum- 
ber & Supply Co. v. Colllns, 191 So. 
105, 186 Miss. 669, suggestion of er- 
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ror overruled 192 So. 312, 186 Miss. 

659. 

77. Mich.—Sharp v. Bvergreen Tp., 
36 N.W. 67, 67 Mich. 443. 

60 C.J. p 1134 note 9. 

78. Vt.—^Duran v. Standard L., etc., 
Ins. Co., 22 A. 530, 63 Vt. 437, 25 
Am.S.R. 773, 13 L.R.A. 637. 

79. lowa.—Matthes v. Imperial Ac¬ 
cident Assoc., 81 N.W. 484, 110 
lowa 225. 

80. lowa.—Matthes v. Imperial Ac¬ 
cident Assoc., supra. 

Me.—^Baton v. Atlas Accident Ins. 
Co., 36 A. 1048, 89 Me. 670. 

60 C.J. p 1134 note 12. 

81. Tex.—Houston, etc., R. Co. v. 
Rider, 62 Tex. 267. 

60 C.J. p 1134 note 13. 

82. N.T.—Shelton v. Merchants' Dis- 
patch Transp. Co., 69 N.Y. 268, 48 
How.Pr. 267. 
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not have required any violation of the Sunday 
laws.*® 

§ 40. Actions 

The general rules governing actions for Injury or 
damage apply In actions for Injuries or damage received 
or Inflicted on Sunday. 

As in other civil actions, where the complaint for 
injuries received on a Sunday sets out a cause 
of action a general demurrer thereto will not be 

sustained.84 

In jurisdictions holding the illegality of plaintiff’s 
conduct in violation of a Sunday law a sufficient 
defense, it has been held that the defense need 
not be specially raised but is available under a 
general denial of a petition alleging that plaintiff 
was in the exercise of due care when injured.ss 
Where a violation of the Sunday statute precludes 
a person from recovering for injuries received on 
that day, there is authority holding that the burden 
of proof is on him to show that the work in which 
he was engaged was a work of necessity or chari- 
ty,86 and numerous decisions exist holding the 
evidence in particular cases to be sufficient^^ or 
insufficient®^ for that purpose. 

According to other authority, however, where 
defendant seeks to defend on the ground that plain¬ 
tiff was, at the time of the injury, engaged in ille- 
gal conduct, the fact that the conduct in question 
was illegal must be affirmatively established by the 
party asserting it in defense.^^ The question of 
whether plaintiff was engaged in an act of neces¬ 
sity or charity, when it becomes an issue in actions 


of this nature, is ordinarily for the jury to de- 
termine;^^^ but, where there is no evidence sufficient 
to warrant a finding that the circumstances make 
out a case of necessity or charity, the matter should 
be determined by the court and the instructions 
framed accordingly.91 Similarly, it is for the jury 
to determine, when material, at what hour of the 
day the injury occurred.^^ 

In jurisdictions where the illegality defeats the 
action, refusal to instruet on the matter, where 
the issue is properly raised by the pleadings and 
the evidence, is error but the contrary is true 
in jurisdictions where that circumstance is insuffi- 
cient as a defense and the trial court should 
not submit to the jury the question whether the un- 
lawful working on Sunday was the proximate cause 
of the injury, but sihould instruet it that it con- 
stitutes no defense.®^ 

In States where the majority rule, of the im- 
materiality of the Sunday violation as a defense 
to actions for injuries, is followed, pleas or an- 
swers relying on such matter as a defense have been 
held subject to demurrer and, where such vio¬ 
lation is not of itself sufficient to create liability for 
injuries, a petition relying on it as the sole basis 
of recovery is demurrable.^'^ Where even illegal 
Sunday conduct is not a matter of defense, the 
question whether the particular acts being engaged 
in at the time of the injury were within the ex- 
ceptions of the Sunday laws is immaterial.98 

What law governs, The question of the effect 
of illegal Sunday action at the time of injury is to 
be governed by the law of the place where the in¬ 
jury occurred.®^ 


83. N.T.—Jones v. Norwich, etc., 
Transp. Co., 60 Barb. 193. 

60 C.J. p 1134 note 16. 

84. Ga.—Slmowitz v. Register, 3 S. 
E.2d 231, 60 Ga.App. 180. 

85. Mass.—Jones v. Andover, 10 Al- 
len 18. 

86 . Me.—^Hinckley v. Penobscot, 42 
Me. 89. 

Mass.—^Bosworth v. Swansey, 10 
Mete. 363, 43 Am.D. 441. 

87. Me.—Cleveland v. Bangor, 82 A. 
892, 87 Me. 269, 47 Am.S.R. 326. 

60 C.J. p 1136 note 19. 

88 . Mass.—Read v. Boston, etc., R. 
Co., 4 N.B. 227, 140 Mass. 199. 

60 C.J. p 1136 note 20. 


89. N.T.—Landers v, Staten Island 
R. Co., 13 Abb.Pr.,N.S.. 338, re- 
versed on other grounds 53 N.T. 
450, 14 Abb.Pr.,N.S., 346. 

90. Me.—Sullivan v. Maine Central 
R. Co., 19 A. 169, 82 Me. 196. 

60 C.J. p 1135 note 22. 

91. Mass.—Day v. Highland St. R. 
Co., 136 Mass. 113, 46 Am.R. 447. 

60 C.J. p 1136 note 23. 

92. Me.—Bryant v. Biddeford, 39 Me. 
193. 

93. Mass.—Lyons v. Desotelle, 124 
Mass. 387. 

94. Mich.—^Van Auken v. Chicago, 
etc., R. Co., 56 N.W. 971, 96 Mich. 
307, 22 L.R.A, 33. 


95. Vt.—^Hoadley v. International 
Paper Co., 47 A. 169, 72 Vt. 79. 

96. lowa.—Gross v. Miller, 61 N.W. 
385, 93 lowa 72, 26 L.R.A. 605. 

Vt.—Boyden v. Pitchburg, R. Co., 39 
A. 771, 70 Vt. 125. 

97. lowa.—Tingle v. Chicago, etc., R 
Co.. 14 N.W. 320, 60 lowa 333. 

98. N.J.—^Delaware, etc., R. Co. v. 
Trautweln, 19 A. 178, 62 N.J.Law 
169, 19 Am.S.R. 442, 7 L.R.A. 435. 

60 C.J. p 1135 note 30. 

99. N.H.—Beacham v. Portsmouth 
Brldge, 40 A. 1066, 68 N.H. 382, 78 
Am.S.R. 607. 

60 C.J. p 1185 note 31. 
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rV. JUDICIAL AND OFFICIAL AOTS AND PROOEEDINGS 


§ 41. In General 

It Is a generally recognized rule that at common law 
Sunday Is dies non Juridicus; hence, no judiciai act or 
proceeding coufd be done or had on that day; in some 
Jurisdictions statutes have reaffirmed the common-Iaw 
rule in whole or in part. 

Although it has been held that common law aris- 
ing from usage in contradistinction to derivation 
from the English common-law system does not make 
Sunday a non judiciai day,i it is the generally rec¬ 
ognized rule that at common law Sunday is dies 
non juridicus,2 and that, hence, no judiciai act or 
proceeding could be done or had on that day.^ 
However, the prohibition of the common law ex- 
tends only to judiciai acts, and not to acts per- 
formed in a cause which were ministerial in their 
nature.4 In several jurisdictions statutes have 
been passed which reaffirm the common-law rule, 
in whole or in part;5 but exceptions to the rule 
have been established by statute and limitations by 
common law, so that the rule can no longer be uni- 
versally accepted without qualification, discussed 
infra §§ 42-55. 

Effect on term, Whether or not a term fixed for 
a period the last day of which falis on Sunday 
includes the final Sunday within the term is treated 


in Courts § 151 b, and the question whether intei- 
vening Sundays are to be included in computa- 
tions relative to the time of the term of court is 
discussed in the C.J.S. title Time § 14, also 62 C.J. 
p 1009 notes 3, 4. 

§ 42. Civil Process 

a. In general 

b. Service 

a. In G^eneral 

In the absence of permissive statute It is generally 
held that the Issuance of process on Sunday is void, al¬ 
though there is some authority to the contrary. Gen¬ 
erally a process returnable on Sunday Is vold. 

There is some authority holding that, although 
the award of judiciai writs is a judiciai act, void 
if done on Sunday, the issuing of original process 
is merely ministerial and valid in the absence of a 
statutory provision forbidding it,® but there is more 
numerous authority holding the issuance of process 
to be a judiciai act, and, hence, of such a charac¬ 
ter that its being done on Sunday is void at com¬ 
mon lawJ Where the rule forbidding and avoiding 
issuance of process on Sunday has been affirmed 
or adopted by statute, process within the terms of 


1 . Ohio.—State v. McElhinney, 100 
N.E.2d 273, 88 Ohio App. 431. 

Judiciai proceedlnfiTs and acts not 
void 

As a g-eneral rule judiciai proceed- 
ings and judiciai acts performed on 
Sunday are not void, but such acts 
may be voidable where they violate 
statutory prohlbitions against per- 
formance of common labor on Sun¬ 
day or which would outrage customs 
of community.—State v. McBlhin- 
ney, supra. 

2 . Ala.—Shade v. Shade, 39 So.2d 
785, 252 Ala. 134—Jemison v. How- 
ell, 161 So. 806, 230 Ala. 423, 99 A. 
L.R. 1511. 

Ga.—Hayden v. Mitchell, 30 S.E. 287, 
103 Ga. 446—^Blizzard v. Blizzard, 
8 S.B.2d 679, 62 Ga.App. 244. 
Hawaii.—^Peabody v. Paakaua, 24 Ha- 
waii 250. 

111.—Pedersen v. Logan Square State 
& 'Savings Bank, 36 N.E.2d 732, 377 
111. 408. 

Pa.—Corpus Jnrls clted in City of 
New Castle v. Casacchia, 68 Pa. 
Dist. & Co. 184, 187, 5 Lawrence 
L.J. 224, 96 Pittsb.Leg.J. 66. 

Tex.—Texas State Board of Dental 
Examiners v. Fieldsmith, Civ.App., 


242 S.W.2d 213, error refused no 
reversible error. 

W.Va—Corpus Juris clted In Means 
V. Kidd, 67 S.E.2d 740, 744—Corpus 
Juris clted In State ex rei. Staley 

V. Hereford, 45 S.B.2d 738, 740, 131 

W. Va. 84. 

60 C.J. p 1136 note 33. 

Sunday prohibition reached only 
the courts at common law.—Jemison 

V. Howard, 161 So. 806, 230 Ala. 423, 
99 A.L.R. 1611—Reid v. State, 63 Ala. 
402, 25 Am.R. 627. 

3. Hawaii.—^Peabody v. Paakaua, 24 
Hawaii 250. 

Pa.—Corpus Juris clted In City of 
New Castle v. Casacchia, 68 Pa. 
Dist. & Co. 184, 187, 5 Lawrence L. 
J. 224, 95 Pittsb.Leg.J. 66. 

Tex.—Price v. State, Cr., 252 S.W.2d 
167—Guerrera v. State, 126 S.W.2d 
596, 136 Tex.Cr. 411—Bloss v. State, 
75 S.W.2d 694, 127 Tex.Cr. 216. 

W. Va.—Corpus juris clted in Means 
V. Kidd, 67 S.E.2d 740, 744—Corpus 
Juris clted in State ex rei. Staley 

V. Hereford, 46 S.E.2d 738, 740, 131 

W. Va. 84. 

60 C.J. p 1136 note 34. 

4. Ala.—Shade v. Shade, 39 So.2d 
785, 252 Ala. 134. 


111.—Pedersen v. Logan Square State 
& 'Savings Bank, 36 N.E.2d 732, 377 
111. 408. 

Pa.—Corpus Jnrls clted in City of 
New Castle v. Casacchia, 68 Pa. 
Dist. & Co. 184, 187, 6 Lawrence L. 
J. 224, 95 Pittsb.Leg.J. 66. 

Tex.—Texas State Board of Dental 
Examiners v. Fieldsmith, Civ.App., 
242 S.W.2d 213, error refused no re¬ 
versible error. 

60 C.J. p 1137 note 36. 

5. N.Y.—^People v. Ramsey, 217 N. 
Y.S. 799, 128 Misc. 39. 

60 C.J. p 1137 notes 36, 37 [a]. 

Power of legislature 

(1) The legislature has the power 
of declaring Sunday to be dies jurid¬ 
icus.—Pedersen v. Logan Square 
State & Savings Bank, 36 N.E.2d 732, 
377 111. 408—Langabier v. Fairbury, 
etc., R. Co., 64 111. 243, 16 Am.R 550 
—60 C.J. p 1137 note 37 [b]. 

6 . N.H.—Clough V. Shepherd. 31 N. 
H. 490. 

60 C.J. p 1137 note 40. 

7. N.Y.—^Van Vechten v. Paddock, 12 
Johns. 178, 7 Am.D. 303. 

60 C.J. p 1137 note 41. 
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the prohibitions when issued on that day is a nul- 
lity.S Express exceptions in statutes forbidding 
Service of process on Sunday have been iheld not 
alone applicable to Service o£ process but are equal- 
ly exceptions to the common-law rule forbidding 
issuance of process on Sunday.9 Since, as a general 
rule, courts may not sit on Sunday, a process or 
notice returnable on that day is void, and no pro- 
ceedings may be had thereon.i^O 

Injunction. A writ of injunction may issue on 
Sunday in cases of urgent necessity notwithstand- 
ing the general invalidity of process issued on that 
day.^^ Where statutes specifically authorize the 
granting of writs of injunction on Sunday un¬ 
der certain conditions, it is for the judge before 
whom application is made to determine the suffi- 
ciency of the facts and the affidavit to bring the 
case within the statutory conditions.^^ 

Arrest. An arrest in a civil cause made on Sun- 


§ 42 

day was good at common law,^3 but has been held 
bad under statutes forbidding the Service on Sunday 
of the process on which the arrest is based,^^ and in 
jurisdictions adopting as a part of their common 
law the doctrine that such Service is void,^® and, 
of course, where statutes specifically prohibit and 
avoid arrest on that day.^® 

b. Service 

Generally the Service of process on Sunday is valid 
in the absence of statutes forbidding such service. 

The Service of process has been held to be a 
merely ministerial act, being thus of such a char¬ 
acter that Sunday Service is not affected by the com¬ 
mon-law status of Sunday as a nonjudicial day.^*^ 
Under the statutes of many jurisdictions, how- 
ever, the Service of process on Sunday is specially 
forbidden;i8 and such service as is within the 
scope of their provisions is of course illegal and 
void.^‘9 Moreover, in other jurisdictions, the pro- 


8. Tenn.—^Helm v. Rodg-ers, 5 

Humphr. 105. 

9. Ala.—^Haynes v. Sledge, 2 Fort. 
530, 27 Am.D. 665. 

10. Fla.— Corpus Jtirls eitad in 
Brooks v. Miaml Bank & Trust Co., 
155 fio. 157, 160, 115 Fla. 141. 

60 C.J. p 1139 note 56. 

In absence of contrary statntory 
provisions, law does not contemplate 
that Judiclal process, writs, or no- 
tices be made returnable on Sundays, 
since Sunday is nonjuridical day.— 
Brooks V. Miami Bank & Trust Co., 
155 So. 157, 115 Fla. 141. 

In ITew Tork 

(1) It has been held that process 
or notice bad for that reason is so 
utterly void that it is incapable of 
amendment.—Taft v. Delsener, 25 N. 
T.S,2d 582, 175 Misc. 894—State Bank 
V. Spence, 76 N.T.S. 984, 37 Misc. 854. 

(2) However, It has been held that, 
while it is irregular to make any 
process returnable on Sunday, this 
is a mere technical objectlon; and, 
In an ordinary case, the court would 
permit an amendment of the proc¬ 
ess to promote the purposes of jus- 
tice.—Boyd v. Vanderkemp, 1 Barb. 
Ch. 273. 

11. 111.—Langabier v. Falrbury, etc., 
R. Co., 64 111. 243, 16 Am.R. 550. 

12. 111.—People V. McWeeney, 102 IT. 
E. 233, 259 111. 161, Ann.Cas.l916B 
34. 

13. Ohio,—Hastings v. Columbus, 42 
Ohio St. 585. 


14. N.J.—^Van Bueren v. Board of 
Com’ra of City of Wildwood, 163 A. 
260. 9 N.J.Misc. 187. 

60 C.J. p 1139 note 61. 

15. Alaska.—^Valentine v. Roberts, 1 
Alaska 536. 

16. N.C.—White v. Morris, 12 S.B. 
80, 107 N.C. 92. 

17. 111,—Pedersen v. Logan Square 
State & Savings Bank, 36 N.E.2d 
732, 377 111. 408. 

W.Va.— OorptLS Juris cited in State 
ex rei. Staley v. Hereford, 46 S.E. 
2d 738, 740, 131 W.Va. 84. 

60 C.J. p 1138 note 46. 

Summons and complaint 
Cal.—Strange v. Coryell, 40 P.2d 289, 
3 Cal.App.2d 635. 

18. Okl.—Jean v. State, 6 P.2d 1075, 
63 Okl.Cr. 34. 

W.Va.—Means v. Kidd, 67 S.E.2d 740. 
60 C.J. p 1138 note 48. 

Delivery of <<oitation” to sheriff on 
Sunday for service on defendant is 
no part of the service of process and 
does not invalidate the proceedlngs, 
under statutes prohibitory of Sunday 
Service.—Martin v. Hawkins, Tex.Civ. 
App., 238 S.W. 991. 

19. N.T.—Taft V. Delsener, 25 N.T. 
S.2d 682, 176 Misc. 894. 

N.C.—Mintz v. Frink, 6 S.E.2d 804, 
217 N.C. 101. 

Pa.—^Vichosky v. Boucher, 60 A.2d 
381, 162 Pa.Super. 598. 

Tex.—Bostwick v. Allen, Civ.App., 
189 S.W.2d 448. 

W.Va.—Corpus Jnris cited in State 


ex rei. Staley v. Hereford, 46 S.E.2d 

738, 740, 131 W.Va. 84. 

60 C.J. p 1138 note 48. 

Service of writ of ne exeat 

N.J.—Jewett v. Bowman, 27 N.J.Eq. 

275. 

Jnrlsdiction 

Where aifidavit of Service of sum¬ 
mons showed that summons was 
served on a Sunday, service was void 
and could not give jurisdiction to 
the court.—Taft v. Delsener, 25 N.T. 
S.2d 582, 175 Misc. 894. 

In Montana 

(1) Under statute providing that 
no court must be open, nor must any 
judicial business be transacted, on 
Sunday with certain exceptions, but 
injunctions, writs of prohibition, and 
habeas corpus may be issued and 
served on any day, it has been as- 
sumed that the personal service of 
other process than that named was 
forbidden as the transaction of judi¬ 
cial business, and, as case involved 
Service by publication, the court stat- 
ed that it would be pointless to dis- 
cuss validity of personal service of 
process on Sunday under either com¬ 
mon law or statutes and decisions 
cited, or to express an oplnion wheth- 
er personal service of process is ju¬ 
dicial or merely a ministerial act or 
business.—State ex rei. Fisher v. 
District Court of First Judicial Dis- 
trict In and for Lewis and Clark 
County, 99 P.2d 211, 213, 110 Mont. 61. 

(2) With respect to the law prior 
to the enactment of such statute, the 
court stated: “Prior to that time per¬ 
sonal Service of process on Sunday 
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visions of the g^eneral Sunday laws, relative to acts 
and transactions g^enerally without specific refer- 
ence to the Service of process, have been held ex¬ 
tensive enough to include sudh Service within their 
prohibitions so as to avoid it;^^ but elsewhere stat- 
utes of a similar character have been held not to 
include it within the scope of their provisions, so 
that the time of Service does not impair its legality 
and validity;2i and, of course, where statutes adopt 
and reaffirm the rule of the common law, Sunday 
Service of process or summons is legal .22 Some of 
the statutes forbidding the Service of process on 
Sunday, either directly or as included in the gen- 
eral Sunday regulations, make exceptions to per- 
mit Service in certain cases of urgent necessity;23 
and Service of process in the cases specified is valid, 
although made on Sunday but Service in cases 
of urgent necessity is regarded no differently from 
that in other cases generally where the statute spe- 
cially referring, or the general statute held applica- 


ble, to Service of civil process makes no exceptions 
under which the Service can be brought.^S Where 
a statutory prohibition on Sunday Service embraces 
only a part of the day, Service at any time on Sun¬ 
day which is not so included is valid to the same ex- 
tent as though made on any other day. 2 6 Statutes 
limiting or taking away merely the power of ar- 
rest on Sunday do not affect the Service of civil 
process on that day,^'^ 

§ 43. -Attachment; Garnishment; Bail 

Process 

Uniess authorized by statute a writ of attachment 
cannot Issue or levy be made on Sunday where the is- 
suance or levy Is a JudiciaI act. Garnishment proceed- 
ings may fali within a statutory exception with respect 
to attachment proceedings. 

Uniess authorized by statute^s a writ of attach¬ 
ment cannot issue or levy be made on Sunday where 
the issuance or levy is a judicial act.29 Where prop- 


had been held void in Montana under 
the common law, as the transactlon 
of judicial business, Hausworth v. 
Sulllvan, 9 P. 798, 6 Mont. 203. Lat¬ 
er, by way of dictum in Burke v. 
Inter-State, S. & L. Ass’n, 64 P. 879, 
25 Mont, 315, 87 Am.S.R. 416, and in 
State ex rei. Hay v. Alderson, 142 P. 
210, 49 Mont. 387, Ann.Cas,1916B 39, 
Service of process on Sunday was 
spoken of as voidable rather than 
void.'*—State ex rei. Fisher v. Dis- 
trict Court of First Judicial Bistrict 
in and for Lewis and Clark County, 
supra—60 C.J. p 1138 note 48 [&]. 

(3) However, publication of sum¬ 
mons on Sunday was held not judi¬ 
cial act or business under such stat¬ 
ute, as discussed infra § 47. 

20 . Ga.—Bllzzard v. Blizzard, 8 S.E. 
2d 679, 62 Ga.App. 244. 

60 C.J. p 1138 note 49. 

21 . Ohio.—^Hastings v. Columbus, 42 
Ohio St. 585. 

60 C.J. p 1139 note 50. 

22 . Ohio.—Stapleto-n v. Reynolds, 5 
Ohio Dee., Reprint, 374, 5 Am.L. 
Rec. 242. 

Statutory authorizatlou 
A summons may be served on Sun¬ 
day under authority of the statute 
providing that summons may be 
served at any time on or before re- 
turn day mentioned thereln and of 
supreme court rule using same lan- 
guage; and a presumption exists 
that the legislature and supreme 
court were aware of the distinctlon 
between what constituted Judicial 
acts, which could not be performed 
on Sunday, and ministeria! acts 


which could be performed on Sunday 
when statutes and rules as to Service 
of summons were being drawn up, 
and such statutes and rules cannot 
have read into them an exception not 
contained in the statute, and not 
recognized at common law.—^Peder- 
sen V. Logan Sguare State & Savings 
Bank, 36 N.E.2d 732, 377 111. 408. 

23. Ark.—Waldron Mfg. Corp. v. 
Kincannon, 124 S.W.2d 968, 197 
Ark. 804. 

60 C.J. p 1139 note 52. 

24. Ky.—Chaney v. Stacy, 67 S.W. 
2d 530, 247 Ky. 520. 

60 C.J. p 1139 note 52. 

Beguisltes 

Under statute authorizing Service 
of process on Sunday, only on show- 
ing of bellef that process cannot be 
exeeuted after such holiday, legis- 
lature intended to permit Service of 
process on Sunday only on showing 
that process cannot be had anywhere 
within state after such Sunday.— 
Waldron Mfg. Corp. v. Kincannon, 
124 S.W.2d 968, 197 Ark. 804. 

Affldavit respeotliig uecessity 

(1) Affldavit by plaintiff’s attorney 
stating bellef that Service could not 
be had on defendant in southem dls- 
trlct of Logan County on any other 
day was insuffleient under statute to 
authorize Service of summons on 
Sunday ©■n belief that Service could 
not be had thereafter, since it did 
not Show that Service could not be 
had elsewhere In the state.—Waldron 
Mfg. Corp. V. Kincannon, supra. 

(2) Other affidavits see 60 C.J. p 
1139 note 62 [a]. 


Bviden^e held BUfflclent 
Evidence on motion to quash was 
held sufficient to show that service 
of summons on Sunday was author¬ 
ized on ground of belief that process 
could not be exeeuted thereafter.— 
Chaney v. Stacy, 57 S.W.2d 530, 247 
Ky. 620. 

25. Ala.—Cotton v. Huey, 4 Ala. 66. 
60 C.J. p 1139 note 63. 

26. Conn.—Fox v. Abel, 2 Conn. 641. 

27. Ohio.—^Hastlngs v. Columbus, 42 
Ohio St. 686—Stapleton v. Reyn¬ 
olds, 6 Ohio Dec., Reprint, 374, 5 
Am.L.Rec. 242. 

28. Ga.—Sloan v. Smith, 116 S.E. 
200, 29 Ga.App. 591. 

6 C.J. p 179 note 29. 

Beqnlsltes of affldavit 

(1) Where exlsting facts author¬ 
ized issuance of attachment on Sun¬ 
day under statute, but required affl- 

[davlt was not made, the omission 
could be supplied by amendment of 
the affldavit under statutory provi¬ 
sions.—Sloan V. Smith, supra. 

(2) Other affidavits see 6 C.J. p 
179 note 29 [a]. 

29. Kan.—^Morris v. Shew, 29 Kan. 
661. 

Okl.—Atoka Milling Co. v. Groomer, 
268 P. 208, 131 Okl. 68—^Emert v. 
Groomer, 268 P. 204, 131 Okl, 174. 

6 C.J. p 179 note 30. 

Ooxopletlon of levy on Snnday 

Under the Vermont statute which 
prohibits the service of process be¬ 
tween the settlng of the sun on Sa- 
turday and mldnlght on Sunday, It 
has been held that, If the service is 
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erty has been wrongfully taken into possession of 
an officer under an attachment on Sunday, levies by 
him of other writs on the following^ Monday on the 
property while stili in his possession are not abso- 
lutely void.30 Where a statute makes an excep- 
tion with respect to attachment proceedings on Sun¬ 
day, it has been held that garnishment proceedings 
may fall within the exception.31 Bail trover proc- 
ess may not be executed on Sunday,32 and the ex- 
ecution of such process on Sunday is not authorized 
by an affidavit which adds nothing to the essential 
averment of the affidavit required by statute for 
bail trover generally.33 The arrest of the Principal 
by the surety in a bail bond given in a civil case 
may be made on a Sunday.34 

§ 44. - Execution or Final Process 

There is conflicting authority as to the validity of 
the Service or execution of finai process on Sunday. 

Final process, it has been held, is included with¬ 
in the prohibitions of statutes forbidding Service 
or execution of process as fully as are original 
and mesne processes.35 On the other hand, it has 
been held that a statute providing that no civil 
suit shall be instituted nor process be had in any 
suit on Sunday does not preclude the Service of 
mesne or final process.36 Further, although a 
Statute prohibits the Service of writs or other proc¬ 
ess on Sunday it has been held inapplicable to a 


case wherein property may be so frequently and 
swiftly moved from place to place as to evade en- 
forcement of the law.37 The return of an execu¬ 
tion on Sunday is void.33 

§ 45. Criminal Process 

At common iaw and also commonly under the Sun¬ 
day statutes, warrants may issue and arrests or other ap- 
propriate execution be made on Sunday, as for treason, 
felony, and breach of the peace. 

Although statutes with respect to issuance or 
Service on Sunday of civil process have no applica- 
tion to the issuance and execution of warrants;32 
at common law and also commonly under the Sun¬ 
day statutes, warrants may issue^o and arrests or 
other appropriate execution be made on Sunday.*^^ 
In some jurisdictions, however, the issuance or 
Service of a warrant on the Sabbath is forbidden 
and declared void by statute,^3 exception is fre¬ 
quently made in their provisions of cases of trea¬ 
son, felony, and breach of the peace, and warrants 
or arrests coming within the terms of such excep- 
tions are in no way adversely affected by the stat- 
utes.^3 The phrase “treason, felony, and breach 
of the peace” has been interpreted to include all 
criminal or indictable offenses,and, under such 
an interpretation, breach of the peace is not limited 
to an offense causing or tending to cause a public 
disturbance.45 However, under a similar statute, 
it has been held that in order to constitute a breach 


begrun before sunset on Saturday 
evenlngr, it may be completed after- 
ward, the statute referring merely 
to the commencement of the Service. 
—Fifleld V. Wooster, 21 Vt. 216. 

30. Kan.—^Blalr v. Shew, 24 Kan. 
280. 

31. Tex.—Schow v. Gatesville City 
National Bank, Civ.App., 40 S.W. 
166. 

32. Ga.—Chafln v. Tumlin, 93 S.E. 
60, 20 Ga.App. 483. 

33. Ga.—Chailn v. Tumlin, supra. 

34. Pa.—^Broome v. Hurst, 4 Teates 
123. 

6 C.J. p 942 no-te 46. 

35. N.C.—Bland v. Whltfleld, 46 N.C. 

122 . 

38. Tex.—^Houston Oil Co. of Texas 
V. Randolph, Com.App., 251 S.W. 
794, 28 A.L.R. 926. 

37. N.C.—Cowles v. Brittain, 9 N.C. 
204. 

60 C.J. p 1140 note 71. 


38. Mlch.—^Peck v. Cavell, 16 Mlch. 
9. 

39. Me.—State v. Conwell, 61 A. 873, 
96 Me. 172, 90 Am.S.R. 333. 

60 C.J. p 1141 note 88. 

40. Tex.—Corpus Juris cited in 
Bloss V. State, 76 S.W.2d 694, 695, 
127 Tex.Cr. 216. 

60 C.J. p 1140 note 73. 

41. N.T.—People v. Hewett, 40 N.Y. 
S.2d 869, 181 Misc. 1041. 

Tex.—Corpus Juris oited In Bloss 
V. State. 76 S.W.2d 694, 696, 127 
Tex.Cr. 216. 

60 C.J. p 1140 note 74. 

Arrest on Sunday generaJly see Ar¬ 
rest § 12. 

42. D.C.—Edwards v. Dlstrlct of 
Columbia, Mun.App., 68 A.2d 286. 

Pa.—Commonwealth v. Johns, 64 Pa. 
Dist. & Co. 35—Commonwealth v. 
Beerson, 49 Pa.Dist. &Co. 609, 32 
Del.Co. 84—Commonwealth v. Mc- 
Quaid, 46 Pa^Dist. &Co. 700, 53 
Dauph.Co. 105—Commonwealth v. 
Fannasy, 30 Pa.Dist. &Co. 410, 44 
Dauph.Co. 301. 

60 C.J. p 1140 note 76. 
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43- D.C.—^Edwards v. District of 
Columbia^ Mun.App., 68 A.2d 286. 
Pa.—Commonwealth v. Johns, 64 Pa 
Dist. & Co. 35—Commonwealth v. 
Beerson, 49 PaDist. &Co. 609, 32 
Del.Co. 84—Commonwealth v. Mc- 
Quaid, 45 PaDist. &Co. 700, 53 

Dauph.Co. 106—Commonwealth v. 
Fannasy, 30 PaDist. &Co. 410, 44 
Dauph.Co. 301. 

60 C.J. p 1140 note 78. 

44. D.C.—Edwards v. District of 
Columbia, Mun.App., 68 A.2d 286. 
60 C.J. p 1140 note 78 [a] (1), (2). 

SelUnsr of alcohoUo Iteveragres 
Keeping for sale or the selllng of 
alcoholic beverages, without flrst 
having obtained a license to do so, 
was a “breach of the peace" within 
meaning of statute providing that no 
person or persons, on the Lord's day, 
shall serve or execute, or cause to be 
served, any writ, process, warrant, 
order, judgment, or decree except in 
cases of treason, felony, or “breach 
of the peace."—^Edwards v. District 
of Columbia, supra 

46. D.C.—^Edwards v. Disfi Ict of 
Columbia supra 
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of the peace there must be some violation o£ public 
order, disturbance of public tranquility, or some 
act or conduct inciting to violence or tending to 
provoke or incite others to break the peace,and, 
under such an interpretation, the statute does not 
permit the issuance and Service of a warrant for 
a mere misdemeanor not involving a breach of the 
peace.'*'^ 

Under statutes particularly authorizing and pro- 
viding for issuance of warrants or arrests on Sun- 
day, such action is validas Further, although 
speaking only of the execution of process as by 
arrest, such statutes or exceptions are sufficient to 
authorize the issuance of warrants for the same 
offenses as those for which arrest is authorized.'^® 

§ 46. - Search Warrants 

At common law and also commonly under the Sun- 
day statutes, a search warrant may issue and be exe- 
cuted on Sunday. 

At common law and also commonly under the 
Sunday statutes, a search warrant may issue^O and 
be executed^i on Sunday.^ 2 However, under a 


statute prohibiting the issuance of a warrant ex- 
cept in cases of treason, felony, and breach of the 
peace, it has been held that a search warrant may 
be issued and executed only where the warrant 
comes within the terms of the exceptions,53 and, 
in a case not involving treason or a felony, or in 
the absence of a breach of the peace, the Service 
of a search warrant on Sunday is illegal and void.54 

§ 47. Notices and Publications 

a. Notices 

b. Publications 

a. Notices 

The validity or invalidity of a notice which has been 
signed or served on Sunday, or which calls for the per- 
formance of an act on Sunday, depends on the circum- 
stances and law appllcable to the particular case. 

The validity or invalidity of a notice which 
has been signed or served on Sunday, or which calls 
for the performance of an act on Sunday, de¬ 
pends on the circumstances and law applicable to 
the particular case.^5 Thus, the Service of an ap- 


40. Pa-—Commonweaith v. Fanna^y, 
30 Pa.Diat. &Co. 410, 44 Dauph.Co. 
301. 

Offenses inoluded 

(1) Assault and battery.—Com¬ 
monweaith V. Johns, 64 Pa.Dlst. & Co. 
35. 

(2) Other offenses see 60 C.J. p 
1140 note 78 [a] (3), (4). 

Evldence lu ald of waxrant to show 
that there has been in fact a breach 
of peace, although none Is alleged 
in the warrant, has been held not 
to be properly receivable to sustain 
the arrest, since warrant and arrest, 
where that element is not made to 
appear, are absolutely void.—Com¬ 
monweaith V. De Puyter, 16 Pa.Co. 
589. 

47. Pa.—Commonweaith v. Fannasy, 

30 Pa.Dist. & Co. 410, 44 Dauph.Co. 
301—Commonweaith v. Prison Su¬ 
perintendent, 5 Pa.Dist. 635—Com¬ 
monweaith V. Freeman, Quar.Sess., 
32 Luz.Leg.Reg. 157—Common¬ 

weaith V. Maurer, Quar.Sess., 6 
Sch.Reg. 317. 

48. Mich.—People v. Kramer, 195 
N.W. 802, 226 Mich. 35. 

60 C.J. P 1141 note 79. 

49. Ind.—State v. Douglass, 69 Ind. 
544. 

60 C.J. p 1141 note 80. 

50. Mias.—Winborn v. State, 56 So. 


2d 46, 213 Miss. 99—^Armstrong v. 
State. 15 So.2d 438, 195 Miss. 300. 
Tex.—Bloss V. State, 75 S.W.2d 694, 
127 Tex.Cr. 216. 

60 C,J. p 1141 note 87. 

“■Whenevep" oonstrued statute au¬ 
thorizing issuance by magistrate of 
warrant to search for and seize prop- 
erty “whenever” written sworn com- 
plaint is made authorizes issuance of 
search warrant on Sunday, as “when- 
ever” is an adverb of time meaning 
at whatever time.—^Bloss v. State, 75 
S.W.2d 694, 127 Tex.Cr. 216. 

51. D.C.—^Edwards v, Dlstrict of 
Columbla, Mun.App., 68 A.2d 286. 

Mass.—^Wright v. Dressel, 3 N.B. 6, 
140 Mass. 147. 

Tex.—Corpus Juris clted iu Bloss 
V. State, 75 S.W.2d 694, 695, 127 
Tex.Cr. 216. 

52. Xu Oklahoma 

(1) Under statute peace offlcer to 
whom a search warrant is directed 
may make a search on Sunday.— 
White V. State, 165 P.2d 151, 81 Okl. 
Cr. 399. 

(2) Under prior law a search war¬ 
rant had been held within a statutory 
prohibition of Sunday service of le- 
gal process, and, if it was sought to 
bring the case within an exception 
thereto, circumstances had to appear 
in the affldavit and warrant.—Jean 
V. State, 6 P.2d 1075, 63 Okl.Cr. 34— 
60 C.J. p 1141 note 89. 
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53. Pa.—Commonweaith v. McQuaid, 
45 Pa.Dlst.&Co. 700. 63 Dauph.Co. 

105. 

54. Pa.—Commonweaith v. McQuaid, 
supra. 

Cambllug devlces 

Where record indicated that search 
warrant was obtained to search cer- 
tain premises for gambling devices, 
that the warrant was executed at an 
early morning hour on Sunday, that 
premises consisted of a room in rear 
of storeroom, and it is stipulated 
that there was no noise audible to 
anyone outside the closed door of 
the room where such gambling de¬ 
vices were seized, it was held that 
there was no breach of the peace.— 
Commonweaith v. McQuaid, supra. 

65. Ind.—^Vogel v. Chappell, 6 N.E. 

2d 953, 211 Ind. 310. 
lowa.—Lyman v. Walker, 186 N.W. 
607, 192 lowa 982—State v. Ryan, 
85 N.W. 812, 113 lowa 636. 

Mo.—Thomas v. City of St. Joseph, 
App., 231 S.W. 63. 

N.J,—Taylor v. Thomas, 2 N.J.Ea. 

106. 

N.T.—Sayles v. Smith, 12 Wend. 67. 
27 Am.D. 117—Field v. Park, 20 
Johns. 140. 

N.C.—Sloan v. Williford, 26 N.C. 307. 
Legality of assignments served on 
Sunday see Assignments § 74. 
Service on Sunday of notice to ter¬ 
minate lease under contract and 
under statute see supra S 28. 
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plication for the appointment of a receiver pen¬ 
dente lite has been held not invalid because served 
on Sunday,56 and it has been held that the notice 
of a hearing, served on a weekday, is good, al- 
though it has been dated on Sunday;^? and, sim- 
ilarly, a notice that a certain witness, not named 
in the indictment, will be examined at the trial 
has been held good, where not prohibited by stat¬ 
ute, although given on Sunday, being a ministerial 
act.58 The proceeding to effect a statutory fore- 
closure of a mortgage, not being a judicial pro¬ 
ceeding, has been held not to be invalidated by the 
fact that the day appointed for the sale in the pub- 
lished notice is a Sunday, particularly if such sale 
could lawfully be made on that day.®^ Despite 
statutory prohibitions of Service or execution of 
any writ, process, warrant, or order on Sunday, no¬ 
tice of injury may be effectively given to a munici- 
pality on Sunday, at least where that is not the 
last day of the time appointed for the giving of no¬ 
tice, such notice not being legal process.<5o On 
the other hand, it has been held that, under stat¬ 
utory prohibitions affecting Sunday Service or ex¬ 
ecution of process, orders, and the like, the Serv¬ 
ice on Sunday of notice of a motion,®! or of a 
statutory notice which is required to be served in 
the same manner as a precept in summary pro- 
ceedings,62 jg irregular and void; and the same 
resuit has been reached as to a notice to take a 
deposition on Sunday, even though no special pro- 
hibition by common law or statute is applicable.®^ 
Where a statute respecting Service of notice of re- 
demption from tax sales provides for Service in 
the same manner as an original notice, Sunday 
Service is bad when made in such manner that orig¬ 
inal notice, served in the same way, would be bad.®^ 


b. Fublications 

The publication of a summons or other legal notice 
on Sunday is valid in the absence of statutes prohibit- 
ing the service of process on Sunday, and, even where 
Sunday publication is voId under the statutes, publica¬ 
tion on that day of a notice which in nature has none of 
the attributes of process may be valid. 

Where, by force of prevailing statutes, service 
of process on Sunday is illegal, the publication, in 
whole or in part, of a summons or other legal no¬ 
tice in a newspaper published on Sunday is in- 
valid,^^ except where the statutes provide other- 
wise;®® but, where there is no statute rendering 
unlawful the service on Sunday of civil process, 
and no such rule has been adopted as a part of the 
local common law, a contrary resuit is reached.^"^ 
However, even where Sunday publication is void 
under the statutes, publication on that day of a no¬ 
tice which in nature has none of the attributes of 
process may be valid.®^ 

Excuse for nonpublication. A notice required to 
be published each day for a week need not be pub¬ 
lished on Sunday.®3 

§ 48. Bail and Other Bonds and Recogni- 
zances 

Generally a bail bond or recognizance entered Into 
on Sunday, for the purpose of securing the release of a 
person in custody and his appearance for trial. Is valid, 
although there is a conflict of authority as to the validity 
of other bonds and recognizances. 

A bail bond or recognizance entered into on 
Sunday, for the purpose of securing the release of 
a person in custody and his appearance for trial, 
is valid,the entering into such bond being a min- 


56. Ind.—^Vogel v. Chappell, 6 N.E. 
2d 963, 211 Ind. 310. 

57. N.J.—Taylor v. Thomas, 2 N.J. 
Eq. 106. 

58. lowa.—State v. Ryan, 85 N.W. 
812, 113 lowa 536. 

59. N.T.—Sayles v. Smith, 12 Wend. 
67, 27 Am.D. 117. 

60. Mo.—Thomas v. City of St. 
Joseph, App., 231 S.W. 63. 

61. N.T.—Pield v. Park, 20 Johns. 
140. 

82. N.T.—^Di Perna v. Black, 62 N. 
T.S.2d 69, 187 Misc. 437. 

63. N.C.—Sloan v. Wllllford. 26 N. 
C. 307. 

64. lowa.—Lyman v. Walker, 185 
N.W. 607, 192 lowa 982. 


65. Ky.—King v. Katterjohn, 236 S. 
W. 250, 193 Ky. 359. 

60 C.J. p 1142 note 1—50 C.J. p 539 
note 30. 

66. W.Va.—McDannald v. Wilmoth, 
97 S.E. 132, 82 W.Va. 719. 

60 C.J. p 1142 note 2, 

67. lowa.—^Nixon v. Burlington, 115 
N.W. 239, 141 lowa 316, 18 Ann.Cas. 
1037. 

60 C.J. p 1142 note 3. 

FnbllcatioiL of summons 

(1) The publication of a newspa¬ 
per as part of the process of service 
by publication is not a “judicial acf' 
or “judicial business" so as to In- 
validate publication of summons on 
Sunday under statute providing that 
no court must be open nor any “judi- 
cial business" transacted on Sunday, 
with certain exceptions.—State ex 
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rei. Fisher v. Distrlct Court of First 
Judicial District in and for Lewis 
and Clark County, 99 P.2d 211, 110 
Mont. 61. 

(2) A publication of summons on 
four successive Sundays is a suffi¬ 
cient publication within requirement 
that publication be once a week for 
four successive weeks.—State ex rei. 
Fisher v. District Court of First 
Judicial District in and for Lewis 
and Clark County, supra. 

68. Mich.—^Black ex rei. Trahair v. 
Landel Metropolitan Dist., 28 N.W. 
2d 270, 318 Mich. 376. 

60 C.J. p 1142 note 4. 

69. N.T.—Matter of Excelsior Flre 
Ins. Co., 16 Abb.Pr. 8, reversed 
on other grounds 38 Barb. 297, 16 
Abb.Pr. 11. 

70- Pa.—Commonwealth v. Skula, 41 
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isteriai, rather than judicial, act, and hence not void 
at common and, further, constituting matter 

of necessity or charit>% and hence being permitted 
by the Sunday statutes.'^^ Moreover, it has been 
held that statutory authorization to execute proc- 
ess or warrant on Sunday extends to authorize 
giving of bail in cases as to which such extension 
is authorized.'^3 Under statutes authorizing hold- 
ing court and conducting trials on Sunday, recog- 
nizances and appearance bonds executed on that 
day have been held validJ^ 

In some jurisdictions the rule of the validity 
of Sunday bonds has been extended to undertakings 
on appeal and appeal bonds other authority 

holds such bonds, executed on Sunday, invalid for 
the same reason and to the save extent as other 
contracts made on Sunday.'^® It has been held that 
a bond given on Sunday in pursuance of the ex- 
ecution of a writ or process on that day, if that 
execution is a nullity, should be canceled.'^'^ 

Although there is authority to the 'contrary,'^^ 
it has been held that a supersedeas bond signed on 
Sunday but not delivered until a subsequent secu- 
lar day is valid and binding;'^^ and the same has 
been held as to replevin bonds.^o However, it has 
been held that a replevin bond actually executed 
on Sunday is invalidated by provisions in the gen- 
eral Sunday observance laws which render Sunday 
contracts illegal.81 

§ 49. Filing Pleadings and Other Papers 

The filing of pleadings and other papers on Sun¬ 


day has been held valid under various statutory provl- 
sions. 

The filing of pleadings and other papers on Sun¬ 
day has been held valid under various statutory 
provisions.^2 Thus, there is authority to the ef- 
fect that the filing of a complaint and its reception 
by the clerk are ministerial acts, and are not void 
wihen done on Sunday, under statutes prohibiting 
the opening of courts and the transaction of ju¬ 
dicial business.S^ Neither is an information void 
because it was filed on Sunday under a statute 
prohibiting only the commencement of civil suits,^^ 
or forbidding arrests on Sunday, save for treason, 
felony, or breach of the peace, where the informa¬ 
tion charges an offense of the character excepted;85 
and an indictment presented and filed on a week- 
day is not invalidated by the fact that it is dated as 
having been drawn on a Sunday.^6 The mere 
filing of an affidavit and bond on Sunday does not 
come within the meaning of a statute prohibiting 
the issuance of process,^'^ and the filing of papers 
ancillary to, or in the progress of, an already in- 
stituted suit is not within a statutory prohibition of 
the commencement of a civil suit on Sunday. ^ 8 An 
affidavit dated on Sunday but actually made on an- 
other day has been held valid.®^ 

§ 50. Taking of Depositions 

Generally depositions should not be taken on Sunday. 

Generally depositions should not be taken on Sun- 
day,^o and it has been held that a deposition taken 
on Sunday must be rejected, regardless of whether 
the day is dies non juridicus.^^ Likewise, it has 


Pa-Dist. & Co. 309, 43 Lack.Jur. 85, 
33 Mun.L.R. 63. 

60 C.J. p 1142 note 6. 

71. U.S.—^De Orozco v. U. S., Tex., 
237 F. 1008, 1013, 151 C.C.A, 70. 

60 C-J. p 1142 nate 7. 

72. N.J.—Cozptis Juris cited ia. Sal¬ 
lentine V. Ballentlne, 199 A. 423, 
424, 123 N.J.Eq. 577. 

60 C.J. P 1142 note 8. 

73. Ind.—^King v. Strain, 6 Blackf. 
447. 

Tex.—^Lindsay v. State, 46 S.W. 1045, 
39 Tex.Cr. 468. 

74. Ind.—State v. Douglass, 69 Ind. 
544. 

60 aj. p 1142 note 10. 

75!. Nev.—State v. California Min. 
Oo.. 13 Nev. 203. 

76. Me.—State v. Suhur, 33 Me. 539. 
60 C.J. P 1143 note 13. 


77. N.J.—Jewett v. Bowman, 27 N.J. 
Eq. 275. 

78. Me,—State v. Suhur, 33 Me. 539. 

79. Ala.—Babcock v. Carter, 23 So. 
487, 117 Ala. 575, 67 Am.S.R. 193. 

80. Ky.—^Prather v. Harlan, 6 Bush 
185. 

81. Ind.—^Link v. Clemmons, 7 
Blackf. 479. 

82. Pa.—Commonwealth v. Geibel, 
13 Pa.Dlst. & Co. 115. 

Tex.—Stinson v. State, 5 Tex.App. 
31. 

60 C.J. P 1143 notes 18, 24, 

83. Idaho.—^Havens v. Stiles, 67 P. 
919, 8 Idaho 250, 101 Ain.S.H. 195, 
56 L.R.A. 736. 

60 C.J. p 1143 note 18. 

84. Tex.—Stinson v. State, 6 Tex. 
App. 31. 


85. Pa.—Commonwealth v. Geibel, 
13 Pa.Dist.&Co. 115. 

86. Or.—State v. Norton, 17 P. 744, 
16 Or. 105. 

87. Tex.—Schow v. Gatesville City 
Nat. Bank, Civ.App., 40 S.V7. 166. 

88. Tex.—^Hanover Fire Ins. Co. v. 
Shrader, 32 S.W. 872, 33 S.W. 112, 
89 Tex. 35, 59 Am.S.R. 26, 30 L.R.A. 
498—Schow V. Gatesville City Nat. 
Bank, Civ.App., 40 S.W. 166. 

89. Miss.—^Farrand Co. v. Huston, 
69 So. 997, 110 Miss. 40. 

90. Kan.—Leach v. Leach, 27 P, 131, 
46 Kan. 724. 

18 C.J. p 675 note 45. 

Time of taking of depositions gener¬ 
ally see Depositions § 60. 

91. N.C.—Sloan v, Wllliford, 26 N.C. 
307. 
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been held that the adjournment of the taking of dep- 
ositions from Saturday to Sunday and from Sunday 
to Monday is, at least in the absence of some spe- 
cial necessity, without authority of law, and a dep- 
osition on the latter day will be suppressed.^2 

§ 51. Holding Court 

As a general rule, in the absence of a permissive 
statute, a Judge or magistrate has no authority to hold 
court or conduct a triai on Sunday, or dellver a charge 
to the jury on that day; but deliberation by the Jury 
on Sunday is not iliegal and the delivery and acceptance 
of a verdict are permitted on Sunday. 

Although there is authority to the contrary,^^ in 
the absence of a permissive statute, a judge or mag¬ 
istrate has no authority to hold court or conduct a 
triai on Sunday but even where a triai is con- 
ducted on Sunday, it has been held that the court 
does not thereby lose jurisdiction of the cause.^5 
Where a permissive statute exists, the right to 
hold court is determined by the statute, and, such 
conduct being authorized, the triai and proceed- 
ings had with respect thereto are valid.^® Under 
a statute providing that a court shall not be opened, 
or any business transacted on Sunday, except to 
receive a verdict or discharge a jury and for re- 


ceipt by a court of special sessions of a plea of 
guilty and the pronouncement of sentence thereon 
in any case in which such court shall have juris¬ 
diction, and further providing that this provision 
does not prevent the exercise of the jurisdiction of 
a magistrate, where it is necessary to preserve the 
peace, or in a criminal case, to arrest, commit, or 
discharge a person charged with an offense, the 
court cannot try and convict a person on Sunday.^ 
However, under such statute, a court sitting as a 
court of special sessions and having jurisdiction 
can receive a plea of guilty,^8 and pronounce sen¬ 
tence thereon, as discussed infra § 53, since ar- 
raignment, plea of guilty, and sentence do not con¬ 
stitute a triai within the statute.® 8 

Personal liability of justice. A justice of the 
peace who in good faith and without malice illegally 
sits on Sunday and proceeds with the hearing of 
a matter over which he has jurisdiction both of the 
person and the subject matter is not liable person- 
ally, even though his acts were erroneous and of no 
effect, since he is acting judicially in holding court.^ 

Charging j%iry. Delivery of the charge to the 
jury on Sunday has been held to be a judicial act 
and void,2 as has completion of a charge the de- 


92. U.S.—^Kirkpatrick v. Baltimore, 
etc., R. Co., C.C.Ohio, 14 F.Cas.No. 
7,847. 

93. Ohio.—State v. McElhinney, 100 
N.E.2d 273, 88 Ohio App. 431. 

Toldahle prooeedlngs 

Under the common law of Ohio, 
judicial proceedings and judicial acts 
performed on Sunday are not void, 
but such acts may be voidable as 
constituting abuse of discretion on 
part of triai court if they unneces- 
sarily require full functioning of 
court in triai of jury case and neces¬ 
sitate attendance of court offlcers 
and laborers in connection with place 
'of triai such as might violate statu- 
tory prohibitions against perform- 
ance of common labor on Sunday or 
which would outrage customs of 
oommunity.—State v. McElhinney, 
supra. 

94. Pa.—Common wealth v. Johns, 

64 PaDist.&Co. 35—City of New 
Casti e V. Casacchia, 58 Pa.Dlst. & 
Co. 184, 5 Lawrence L.J. 224, 96 
Pittsb.Leg.J. 66—Commonwealth v. 
Skula, 41 PaDist. &Co. 309, 43 

Lack.Jur. 85, 33 Mun.Li.R. 63. 

60 C.J. p 1143 note 28. 

■Waiver of prohlbition of holding 
court on Sunday see infra § 66. 

95. N.T.—People v. Luhrs, 29 N.Y.S. 
789, 79 Hun 415, 9 N.T.Cr. 266, 


96. 111.—People V. Berof, 7 N.E.2d 
919, 290 111.App. 1, afflrmed 11 N.E. 
2d 936, 367 111. 454. 

60 C.J. p 1144 note 30. 

97. N.T.—People ex rei. Meyer v. 
Warden of Nassau County Jail, 199 
N.E. 647, 269 N.T. 426—People v. 
Citarelli, 286 N.Y.S. 734, 247 App. 
Div. 53—^People v. Jackson, 77 N.Y. 

S. 2d 478, 191 Misc. 457—People v. 
Wells, 276 N.Y.S. 643, 163 Misc. 
730—People v. Cash, 42 N.Y.S.2d 
620. 

98. N.Y.—People v. Williams, 99 N. 

T. S.2d 672, 198 Misc. 621—People 
V. Jackson, 77 N.Y.S.2d 478, 191 
Misc. 467—^People v. Cash, 42 N.Y. 

S. 2d 620. 

Prior to statntory aauexidmeiit, 

some confusion existed as just what 
a court could or could not do on 
Sunday. Despite the diversity of 
opinion on the part of the courts, the 
prevailing opinions were more or less 
in accord that the acts of a court of 
special sessions in arraigning de¬ 
fendant and accepting plea of guilty 
and Imposing sentence on Sunday 
were void.—People v. Jackson, 77 N. 
T.S.2d 478, 191 Misc. 457. 

99. N.T.—^People v. Jackson, supra, 
criticizing People v. Hewett, 40 N. 

T. S.2d 869, as expanding the mean- 
ing of triai. 


Fnrpose of statute 

As the purpose of the statute Is to 
preserve the peace and while doing 
so to accord to persons who might 
otherwise be injured by longer deten- 
tion an opportunity to be heard at 
once, and in a proper case set at lib- 
erty, power is given by this statute 
to inquire into the detention, and, if 
nothing further Is needed, to dispose 
of the case, although a protracted 
triai is not authorized.—People ex 
rei. Price v. Warden of New York 
State Reformatory for Women, 76 
N.Y.S. 728, 73 App.Div. 174—People 
V. Jackson. 77 N.Y.S.2d 478, 191 Misc. 
457. 

1. N.Y.—^Kraft v. De Verneuil, 94 
N.Y.S. 230, 105 App.Div. 43. 

Civil liability for judicial acts of: 
Judges see Judges § 63. 

Justices of peace see Justices of 
the Peace § 19. 

2. Tex.—Guerrera v. State, 126 S.W. 
2d 595, 136 Tex.Cr. 411. 

60 C.J. p 1144 note 33. 

EzpiratloxL of tenu 
Charging jury on Sunday In mur- 
der prosecution could not be justitfled 
on ground that term of court ex- 
pired on that day and a term of court 
began in another county in same Ju¬ 
dicial dlstrict on fo-llowing day, 
where court could have extended 
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livery of which was comtnenced on Saturday night.^ 
An exception has been made, however, of the case 
of a judge instructing a jury who have not agreed 
and who request further instructions from the court 
in the course of their deliberati on on Sunday and 
further it has been held that, during the course 
of Sunday deliberation by the jury, the court may 
:all them back and give instructions designed to 
zorrect a supposed error in the charge originally 

given.5 

Deliberation by jury. Deliberation of the jury 
throughout, or for some part of, Sunday is not 
illegal, since such deliberation by them is not a 
judicial act,6 even in cases where they are judges 
cf the law as well as of the facts.*^ 

Delivery and acceptance of verdict. In regard 
to the delivery and reception of verdicts, it is 
well establishei both at common law and by stat¬ 
ute, and in both civil and criminal cases, that a 
verdict may be delivered, received, and entered on 
Sunday,^ the resuit being grounded on the fact 
that it is a mere ministerial act, not within com- 
mon-law or statutory prohibitions as to judicial 
proceedings on Sunday,^ and that the rendition 
or receiving of a verdict is a work of charity or 
necessity within the statutory exceptions.l® It has 
also been held that the action of the jury in agree- 
ing on a verdict and sealing it up on Sunday does 
not invalidate the verdict delivered on Monday.^^ 

Where a term of court expires by its legal lim- 
itation on Saturday, a verdict received on Sunday 
is invalid;l2 but, where the term has been con- 
tinued or extended by proper court order so as 
to embrace Sunday, the verdict is good.i^ a gen- 
eral verdict is not nullified by the fact that the 


court has submitted speclal interrogatories to the 
jury on Sunday, and has received their answer 
to such interrogatories with the general verdict 
on that day, where the interrogatories were with 
respect to the same state of facts as that on which 
the general verdict was returned, but were not 
designed for use in the same case and had no re- 
lation to the trial or verdict therein.i^ 

Continuations and adjournments. The continu- 
ing of a cause from Saturday to Monday so as to 
retain jurisdiction of the pending case does not 
constitute a keeping open of the court on Sunday.^^ 
When, by mistake, a hearing is set for Sunday, 
the meeting of the court on that day, and its ad- 
journment over until the next day without perform- 
ance of any business other than the mere adjourn- 
ment has been held not to invalidate the proceedings 
but to be a mere nullity.16 After verdict received 
on Sunday, the court may adjourn until a later day 
for further proceedings thereon, without invalidat- 
ing the proceedings.^'^ 

Adjournment of court to Sunday in violation of 
a statute requiring adjournment on Saturday to 
some other day than Sunday deprives the court of 
jurisdiction and renders its judgment absolutely 
void,i8 although it has been held lawful for a court 
to adjourn to Sunday for the purpose of receiving 
a verdict.^® Even where holding court on Sunday 
is held not forbidden by common law or statute, 
where there is a long standing usage or practice 
of the courts to the same effect, it has been held 
proper to adjourn from Saturday to Monday, even 
though the statute authorizes only an adjournment 
‘‘from day to day.’'20 Where a term of court ex¬ 
pires of its legal limitation on Saturday, the power 
to continue to hold court on Sunday is subject to 


term until case was disposed of.— 
Guerrera v. State, supra. 

3 . —State v. Green, 37 Mo. 466. 
60 C.J. p 1144 note 34. 

4. Ind.—Jones v. Johnson, 61 Ind. 
257. 

N.C.—State v. McGlmsey, 80 N.C. 
377, 30 Am.R. 90. 

5. DaJc.—People v. Odell, 46 N.W. 
601, 1 Dak. 197. 

6. Mo.—State v. Wilson, 26 S.W. 
357. 121 Mo. 434. 

60 C.J. p 1144 note 37. 

7. 111.—^Baxter v. People, 8 111. 368. 

8. Ky.—^Harlan v. Commonwealth, 
68 S.W.2d 443, 263 Ky. 1. 


Tex.—Price v. State, Cr., 262 S.W.2d 
167. 

60 C.J. p 1144 note 40. 

Acquittal on Sunday constituting 
former jeopardy see Cnminal Law 
§ 268. 

9. Vt.—^Adams v. Cook, 100 A. 42, 
91 Vt. 281. 

60 C.J. p 1145 note 41. 

10. N.C.—Taylor v. Ervin, 25 S.B. 
875, 119 N.C. 274. 

60 C.J. p 1146 note 42. 

11. Me.—True v. Plumley, 36 Me. 
466. 

12. Ala.—^Nahors v. State, 6 Ala. 

200 . 

60 C.J. p 1145 note 44. 
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13. Ala.—Athens v. Miller, 66 So. 
702, 190 Ala. 82. 

14. U.S.—Stone v. U. S., Wash., 17 
S.Ct. 778, 167 U.S. 178, 42 L.Ed. 127. 

15. N.T.—^Vanderwerker v. People, 5 
Wend. 630. 

16. Ga.—Cheeseborough v. Van Ness, 
12 Ga. 380. 

17. Nev.—State v. Kuhl, 176 P. 190, 
42 Nev. 185, 3 A.L.R. 1694. 

60 C.J. p 1146 note 53. 

18. N.Y.—People v. Cash, 42 N.T.S. 
2d 620. 

19. Mo.—State v. Wilson, 26 S.W. 
357, 121 Mo. 434. 

20. N.C.—State v. Howard, 82 N.C. 
623. 
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the general rules regarding the effect of tihe expira- 
tion of the term.^l 

§ 52, - Discharge of Jury 

Generally the court may, on Sunday, adjudicate the 
fact that the Jury cannot agree and discharge them, and 
a discharge of the Jury on verdict delivered and received 
on Sunday is valid. 

While it has been held that, no such power hav- 
ing been given by statute, the court is powerless to 
discharge a jury on Sunday save after their agree- 
ment on a verdict or in case of some immediate 
necessity,22 it is more generally held that the court 
may, on Sunday, adjudicate the fact that the jury 
cannot agree and discharge them;^^ the power 
may be exercised only when the elements essential 
to such discharge at any other time are present.24 
Of course, discharge of the jury on verdict deliv¬ 
ered and received on a Sunday is valid.25 

§ 53. Judgment, Order, or Decree, and Pro- 
ceedings for Review 

Generaily, in the absence of a permissive statute, the 
rendition of a Judgment, order, or decree being a Ju- 
dlcial act, it is void when done on Sunday. 


Although there is authority to the contrary,^® 
as the rendition of a judgment, order, or decree is 
a judicial act, it is, in the absence of statute, void 
when done on Sunday.27 Statutes directing the 
court or justice of the peace to render judgment 
immediately or forthwith establish an exception, 
according to some authority, in cases where the 
verdict is received on Sunday, and allow the im¬ 
mediate rendition of judgment on such verdict 
but there is other authority to the contrary.29 Even 
when the judgment on a Sunday verdict is rendered 
on the same day, although it is void, it does not vi¬ 
tiate the verdict nor is it effective to prevent en- 
try of judgment for another and different amount 
on a later weekday.^i 

Where a verdict is rendered on Sunday, it wi!! 
be presumed, in the absence of anything to the con- 
trary in the record, that the judgment on the ver¬ 
dict was rendered on a subsequent day.32 Although 
it has been stated by some authorities that the court 
may on Sunday receive or make a motion or order 
touching the verdict,^^ it has been held elsewhere 
that the decision of motions by the court is a judicial 
act and hence void when done on Sunday and 
Sunday entry by the clerk of an order granting a 


21. Ala.—^Nabors v. State, 6 Ala. 

200 . 

Continuance of proceedings beyond 
term see Courts § 153. 

22- Or.—^Ex parte Tice, 49 P. 1038, 
32 Or. 179. 

60 C.J. p 1146 note 47. 

23. Ala.—Curry v. State, 82 So. 489, 
203 Ala. 239. 

60 C.J. p 1146 note 48. 

24. N.C.—State v. McGimsey, 80 N. 
C. 377, 30 Am.R. 90. 

25. Ala.—Reid v. State, 53 Ala. 402, 
26 Am.R. 627. 

60 C.J. p 1146 note 60. 

26. JudfiTmeilt entered on plea of 
gnilty 

That portlon of common law of 
Bngland which made Sunday a non- 
judicial day did not become part of 
common law of Ohio, and judgment 
entered on plea of guilty made on 
Sunday was not, in absence of statu- 
tory prohibltion, void.—State v. Mc- 
Elhlnney, 100 N.E.2d 273, 88 Ohio 
App. 431. 

27. Ala.—Corpns Jnrls quoted in 
Shade v. Shade, 39 So.2d 785, 252 
Ala. 134. 

Alaska.—In re Dalton, 8 Alaska 338. 
Mo.—Thompson v. Sanders, 70 S.W. 
2d 1051, 334 Mo. 1100. 


Tex.—Texas State Board of Dental 
Examlners v. Pieldsmith, Civ.App., 
242 S.W.2d 213, error refused no 
reversible error—Skeen v. Foster, 
Civ.App., 78 S.W.2d 1041—Price v. 
State, Cr., 252 S.W.2d 167—Guer- 
rera v. State, 125 S.W.2d 596, 136 
TexCr. 411—Bloss v. State, 76 S. 
W.2d 694, 127 Tex.Cr. 216. 

60 C.J. p 1146 note 57. 

BecelvlxLg a plea of gnllty and en- 
tering judgment thereon on Sunday 
has been held to be void as a judicial 
act.—^Devault v. Sampson, 221 P. 284, 
114 Kan. 913. 

Slgnln^T decision 

Fact that judge signed decision on 
Sunday did not InvaJidate judgment, 
since legal judgment was clerk’s en¬ 
try, made on Friday.—^Board of 
Sup’rs of Apache County v. Udall, 
1 P.2d 343, 38 Arlz. 497. 

Qnasl-jndicial proceedlng 

Judgment rendered on Sunday in a 
quasi-judicial proceedlng is void.— 
Texas State Board of Dental Exam- 
iners v. Fleldsmith, Tex.Civ.App., 242 
S.W.2d 213, error refused no reversi¬ 
ble error. 

Void on face 

Where record showed that divorce 
decree from which appeal was prose- 
cuted was rendered and flled on par¬ 


ti cular date, court would take Judi¬ 
cial notice that such date was Sun¬ 
day and that decree was, therefore, 
void on its face.—Shade v. Shade, 39 
So.2d 786, 262 Ala. 134. 

28. Neb.—Thompson v. Church, 13 
N.W. 626, 13 Neb. 287. 

60 C.J. p 1147 note 58. 

Pinding of emergency justifying 
judgment on Sunday under statute 
is nugatory where statute has been 
repealed.—In re Dalton, 8 Alaska 338. 

29. N.T.—^Allen v. Godfrey, 44 N.T. 
433. 

30. Tex.—Shearman v. State, 1 Tex. 
App. 215, 28 Am.R. 402. 

60 C.J. p 1147 note 60. 

31. N.T.—^Allen v, Godfrey, 44 N.T. 
433. 

32. Ala.—Simmons v. State, 29 So. 
929, 129 Ala, 41. 

Tex.—Moore v. State, 96 S.W. 321, 
49 Tex. 499. 

33. Ind.—McCorkle v. State, 14 Ind. 
39. 

Nev.—State v. Kuhl, 176 P. 190, 42 
Nev. 186, 3 AL.R. 1694. 

60 C.J. p 1147 note 63. 

34. 111.—Baxter v. People, 8 111. 368. 
60 C.J. p 1147 note 64. 
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motion for a new trial, whicH order was actually 
made on Sunday, has been held a judicial act and 
void,*5 even though the order was for an entry 
nunc pro tunc, and the entry was accordingly made 
as of another day,36 

Where a statute provides that a court shall not 
be opened, or any business be transacted on Sun¬ 
day, except to receive a verdict or discharge a 
jury and for receipt by a court of special sessions 
of a plea of guilty and the pronouncement of sen- 
tence thereon in any case in which such court shall 
have jurisdiction, and further provides that this 
provision does not prevent the exercise of the ju¬ 
risdiction of a magistrate, where it is necessary 
to preserve the peace, or in a criminal case, to 
arrest, commit, or discharge a person charged with 
an offense, the pronouncement of a sentence on 
Sunday after the trial of a contested case is void,^^ 
although a committing magistrate, when it is nec¬ 
essary to preserve the peace, in a criminal case may 
arrest, commit, or discharge accused on Sunday,38 
and a court having the jurisdiction of a court of 
special sessions may accept plea of guilty and pro- 
nounce sentence,^^ 


Spreading of judgment on the records by the clerk 
is a ministerial, not a judicial, act, and is not void 
because performed on Sunday,and this is true, 
even though it is held that the clerk’s action is 
a necessary preliminary to the existence of any 
judgment.^^ 

Taxation of costs, made on Sunday, is a nullity.42 

Proceedings for review. It has been held that an 
appeal may be taken on Sunday, ^ 3 and that an ap- 
plication for a writ of error may be lawfully filed 
on Sunday,44 but there is other authority to the 
effect that, in the absence of a showing of neces- 
sity, a bili of exceptions is void when signed on 
Sunday,45 and it has been held that a record on 
appeal cannot be filed with the clerk on Sunday.46 
A clerk of court is not bound to take appeals on 
Sunday when not required to by statute.47 An ap¬ 
peal or writ of error cannot be made returnable 
on Sunday and to make it so avoids it.48 Service 
on Sunday on a justice of the peace of certiorari 
is void under a statute prohibiting Service or exe- 
cution of civil process on that day, although the 
justice’s fees were not paid until a subsequent 
secular day.42 


35. Cal.—Jackson v. Dolan, 208 P. 
316. 68 Cal.App. 372. 

36. Cal.—^Jackson v. Dolan, supra, 

37. N.Y.—People ex rei. Meyer v. 
Warden of Nassau County, 199 N. 
B. 647, 269 N.Y. 426—People v. 
Cltarelli, 286 N.Y.S. 734, 247 App. 
Dlv. 63. 

38. N.Y.—People v. Hewett, 40 N.Y. 
S.2d 869. 

39. N.Y.—^People v. Williams, 99 
N.Y.S.2d 672, 198 Misc. 621—People 
V. Jackson, 77 N.Y.S.2d 478, 191 
Misc. 457—^People v. Cash, 42 N.Y. 
S.2d 620, criticizingr People v. Hew¬ 
ett, 40 N.Y.S.2d 869, as possibly 
overlooklng the statutory amend- 
ment authorizing the court of spe¬ 
cial sessions to accept a plea of 
guilty and pronounce sentence 
thereon. 

IPiior law 

(1) Prior statutory authority to 
arrest, commit, or discharge on Sun¬ 
day In certain cases was held not to 
confer any power to convict or sen¬ 
tence on that day, even on a plea of 
guilty.—People v. Kaplan, 217 N.Y.S. 
763, 217 App.Div. 262—60 C.J. p 1147 
note 67. 

(2) It has been held that such 
power did not arise from prior stat¬ 
ute permltting the exercise of Juris¬ 
diction where It is necessary to pre¬ 


serve the peace.—^People v. Frost, 
241 N.Y.S. 749, 136 Misc. 40—People 
V. Mantei, 236 N.Y.S. 122, 134 Misc. 
529. 

40. lowa.—Puckett v. Guenther, 120 
N.W. 123, 142 lowa 35, 134 Am.S.R. 
402. 

41. lowa.—^Puckett v. Guenther, su¬ 
pra, 

42. N.Y.—Allen v. Godfrey, 44 N.Y. 
433. 

43. Pa,—Commonwealth v. Skula, 41 
Pa,Dist. &Co. 309, 43 Lack.Jur. 85, 
33 Mun.L.R. 63. 

44. Tex.—^Hanover Pire Ins. Co. v. 
Shraeder, 32 S.W. 872, 33 S.W. 112, 
89 Tex. 35, 69 Am.S.R. 26, 30 L..r! 
A. 498. 

60 C.J. p 1147 note 73, 

Appeal bond or undertaking executed 
on Sunday see § 48. 

45. Ind.—Roberts v. Parmers’, etc,, 
Bank, 36 N.E. 128, 136 Ind. 164. 

BUl of exceptions 

(1) Where counsel for plaintiiE in 
error served copy of bili of excep¬ 
tions on defendant in error on Sun¬ 
day, Service was void.—BJizzard v. 
Bllzzard, 8 S.E.2d 679, 68 Ga,Apn 
244. 

(2) However, as an acknowledg- 
ment of a bili of exceptions, under 


some statutes, waives ali defects as 
to time or manner of Service unless 
the right to object is expressly re- 
served, in the absence of such an 
express reservation, a bili will not 
be dismissed because Service thereof 
was acknowledged on a day which 
the court judiclally knew was Sun¬ 
day.—Town of Bortow V. Smith, 132 
S.B. 103, 35 Ga.App. 57. 

46. Ky.—Shaver v. Sparks, 126 S.W. 
2d 1110, 277 Ky. 581. 

47. 111.—Russell V, Pickering, 17 
111. 31. 

Tex.—Hanover Pire Ins. Co. v. Shrae¬ 
der, 32 S.W. 872, 33 S.W. 112, 89 
Tex. 35, 69 Am.S.R. 25, 30 Ij.R.A. 
498. 

48. Pia.—Brooks v. Miami Bank & 
Trust Co., 155 So. 167, 115 Fla. 141 
—Harrison v. Bay Shore Develop- 
ment Co., 111 So. 128, 92 Pia. 876. 

Statute re^ulrlng wrlts of error, or 
entries of appeal in chancery, to be 
made returnable to day more than 
thirty days and not more than ninety 
days from date of writ or from filing 
of entry of appeal was held not to 
intend that writ of error or entry of 
appeal be made returnable on a Sun¬ 
day.—^Brooks V. Miami Bank & Trust 
Co., 166 So. 157, 116 Pia. 141. 

49. Mich.—^Anderson v, Blrce, 8 
Mich. 280. 
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§§ 54-55 


§ 54. Arbitration and Award 

There fs a conflict of authority with respect to the 
validity of making and publishing an award on Sunday. 

Although the making and publishing of an award 
have been considered a judicial act and hence void 
when done on Sunday,it has also been regarded 
as more in the nature of a contract and not with- 
in the prohibition of judicial business.^l Where 
considered as judicial in nature, however, an award 
aiay be valid when not really published until a 
weekday, even though some of the proceedings 
were had on Sunday,^2 although it has been held 
not to be, despite the lawful publication, if ses- 
sions are held and witnesses required to attend on 
Sunday over the objections of either of the par¬ 
ties to the arbitration.52 

§ 55. Miscellaneous Matters of Judicial or 
OfScial Nature 

The performance of various miscellaneous matters of 
a Judicial or officiai nature on Sunday has been con¬ 
sidered by the courts and has been held prohibited or 
not prohibited depending on the terms of the statutes and 
the circumstances of the particular case. 

The performance of various miscellaneous mat¬ 
ters of a judicial or officiai nature on Sunday has 
been considered by the courts and has been held 
prohibited54 or not prohibited^S depending on the 
circumstances and law applicable to the particular 
case. Thus, it has been held, under a statute for- 
bidding common labor of one’s usual avocation, that 
Sunday work by an assessor incidental to the as- 
sessment of taxes is incapable of serving as the 
basis for a claim for compensation, being within 
the prohibition,5 6 and not being, in the absence of 


exceptional circumstances, a work of necessity 
and it has been held that the goods of a tenant are 
privileged on Sunday from seizure for rent, and that 
hence a landlord cannot lawfully distrain on that 
day;58 and that the impounding of swine run- 
ning at large on Sunday by a hogreeve is work or 
business of a secular calling, within the Sunday* 
laws.59 

However, it has been held that statutory prohi- 
bitions of labor or common labor on Sunday have 
no application to the acts of public officers in the 
performance of their officiai duties,®® and that 
statutory prohibitions on the exercise of a ''com¬ 
mon avocation” on Sunday do not apply to acts 
performed in the line of officiai duty by a govern- 
or^i or by members of the legislature.®^ Where 
the statutes forbid Service of process on Sunday,. 
the sheriff is not bound to keep his office open to 
receive orders to serve, and any such order given 
on that day is a nullity.63 The summoning on Sun¬ 
day by the sheriff of jurors for a special venire 
has been held not objectionable where the only acts 
which are prohibited and void on that day are ju¬ 
dicial acts, the conduct of the sheriff being merely 
ministerial in nature.®^ According to some au¬ 
thority, a coroneris inquest is ministerial in na¬ 
ture and valid.65 in the absence of statutory pro¬ 
hibition, the commissioner of the general land 
office, it has been held, is not forbidden'to keep his 
office open or to perform his officiai duties on Sun¬ 
day and an application to purchase lands is 
not void because received and filed on Sunday, but 
is as valid as though all transactions occurred on 
a weekday.6*^ It has been held that there is noth- 
ing unlawful in the registration of voters* names 


50. N.Y.—Brody v. Owen, 18 N.T.S. 
2d 28, 259 App.Div. 720. 

60 C.J. p 1148 note 78. 

51. Vt.—Blood V. Bates, 31 Vt. 147. 
60 C.J. p 1148 note 79. 

52. Mo.—^Karapschlnsky v. Roth- 
baum, 163 S.W. 290, 177 Mo.App. 
91. 

60 C.J. p 1148 note 80. 

53. N.T.—In re Picker, 114 N.T.S. 
289, 130 App.Div. 88, 1 N.T.Clv. 
Proc.,N.S., 132. 

54. Dlscliarsre of teacher 

Aetion of school board, relative to 
the discharge of a teacher, when tak- 
en on Sunday, has been held a nul- 
lity.—^Ansorge v. City of Green Bay, 
224 N.W. 119, 198 Wis. 320. 

State board 

Reception of evldence and deter- 
mination of facts by state board of 


dental examiners on charge of un- 
professionaJ conduct In practice of 
dentistry involved discretion and was 
a quasi-judicial act, which made set- 
ting and hearing on Sunday void 
acts.—Texas State Board of Dental 
Examiners v. Pieldsmith, Tex.Civ. 
App., 242 S.W.2d 213, error refused 
no reversible error. 

55. Fersons actiLng In. ald of an of- 
fioer in making arrests on Sunday, 
at the ofilcer’s request, are not sub- 
ject to any liability for so doing, 
whatever the legality of the officeres 
conduct in making the arrest on that 
day.—Keith v. Tuttle, 28 Me. 326. 

56. Ind.—Stellhorn v. Board of 

Com’rs of Allen County, 110 N.E. 
89, 60 Ind.App. 14. 

57. Ind.—Stellhorn v. Board of 

Com’rs of Allen County, supra. 


58. Pa.—Mayfield v. White, 1 Browne 
241. 

59. N.H.—Frost v. Hull. 4 N.H. 169. 

60. Tex.—iWoods v. Terrell, 285 
W. 293, 115 Tex. 569. 

60 C.J. p 1148 note 82. 

61. Tenn.—Cooper v. Nolan, 19 S.W. 
2d 274, 159 Tenn. 379. 

62. Tenn.—Cooper v. Nolan, supra. 

63. Pa.—^AppeaJ of Stern, 64 Pa. 447. 
60 C.J. p 1148 note 85. 

64. Idaho.—State v. Gilbert, 69 P. 
62, 8 Idaho 346. 

65. Md.—Blaney v. State, 21 A. 647, 
74 Md. 153. 

66. Tex.—Stephens v. Porter, 69 S 
W. 423, 29 Tex.Clv.App. 656. 

67. Tex.—Stephens v. Porter, supra. 
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on a Sunday,®8 and that absentee votes voted on 
Sunday were held not illegal as being in violation 
of the spirit of statutes prohibiting tbe doing of 
certain acts on Sunday.®^ 

Work of necessity, A district attorney has been 
held entitled to recover extra compensation for 
Services performed on Sunday, the necessity of 
which is certified in the manner required by stat¬ 
ute for the recovery of extra compensation by 
such officials.*^® Even if within the statutory pro- 
hibitions, the work of prison guards on Sunday is 
legal as a work of necessity within the statutory 
exceptions.'^^ 

§ 56. Proceedings to Assert Defects; Waiver 
of Defects 

Where Jurisdiction Is alleged to be lacking by reason 
of the acts having been performed on a Sunday, the 
question may be raised by plea in abatement or other 
appropriate manner, There is a conflict of authority as 
to whether the defect or irreguiarity may be waived. 

Where jurisdiction is lacking by reason of the 
process being void for issuance or Service on Sun¬ 
day, the question may be raised in any manner 
appropriate for the submission of the question of 
want of jurisdiction generally.'^^ Thus, where it 
appears on its face that process has been issued 
on Sunday, it has been stated that that will justify 
its being quashed;'^^ advantage may be taken of 
such a defect, it has been held, by a plea in abate¬ 
ment but, where it bears the appearance of 


having been issued on another day, it has been held 
that, issuance being a judicial act, the court has 
no jurisdiction to compel the person issuing it to 
amend it to express the true date, or grant a mo- 
tion to quash pursuant to such amendment.^s 
A plea, alleging defective process, by virtue of the 
general Sunday observance laws, must allege facts 
sufficient to bring the acts relative to process within 
those laws, in order to be sustainable further, 
no intendment will be taken in favor of a plea in 
abatement based on the defective Service, but every 
reasonable intendment will be made in favor of the 
regularity and sufficiency of the proceedings.*^7 
It has been held that, wihere issuance or Service of 
process on Sunday is set up by plea, the existence 
of circumstances bringing it within applicable ex- 
ceptions or otherwise justifying the Sunday action 
may be pleaded to support it by replication.78 

It has been held that the objection cannot be 
raised for the first time on appeal,'^^ but that the 
irreguiarity is waived by appearance and going 
to trial without objection.80 A general notice of 
retainer of an attorney is not an appearance, so as 
to amount to a waiver of the right to object to the 
Sunday proceedings.8l The right to question the 
legality of an arrest has been held waived by 
giving bail,82 and the right to question the pro- 
priety of holding a magistrate^s court is waived 
by pleading guilty and paying a fine.83 On the 
other hand, it has been held that the irreguiarity 
cannot be waived.s^ The defect being destruc- 


68. S.C.—State v. Schnierle, 39 S.C. 
L,. 299. 

69. Tex.—Clark v. Stubbs, Clv.App., 
131 S.W.2d 663. 

70. Tex.—^Woods v. Terrell, 285 S. 
W. 293, 115 Tex. 569. 

71. Ky.—Page v. 0’Sullivan, 169 S. 
W. 642, 159 Ky. 703. 

72. N.Y.—Scott Shoe Mach. Co. v. 
Dancel, 71 N.T.S. 263, 63 App.Div. 
172. 

60 C.J. p 1149 note 1. 

73. Ala.—^Matthews v. Ansley, 31 
Ala. 20. 

Pa.—Commonwealth v. Mlhavetz, 3 
Pa.Dlst. &Co. 829. 

QuasMug* ludictment 

(1) Indictment will be quashed 
where warrant or search warrant Is 
served on Sunday where such Service 
is not within exceptions of statute 
prohibiting such service.—Common¬ 
wealth v. McQuaid, 45 Pa.Dist. & Co. 
300, 53 Dauph.Co. 106—Common¬ 


wealth V, Fannasy, 30 Pa.Dist, & Co. 
410, 44 Dauph.Co. 301. 

(2) Quashing indictment generally 
for irregularities in preliminary pro¬ 
ceedings see Indictments and In- 
formations § 206 a. 

74- Ala.—Haynes v. Sledge, 2 Port. 

530, 27 Am.D. 665. 

60 C.J. p 1149 note 3. 

75. Ala.—Matthews v. Ansley, 31 
Ala. 20. 

76. N.H.—Clough v. Shepherd, 31 
N.H. 490. 

60 C.J. p 1149 note 6. 

77. Vt.—^Pearson v. Prench, 9 Vt. 
349. 

60 C.J. p 1149 note 7. 

78. Ala.—Haynes v. Sledge, 2 Port. 
630, 27 Am.D. 666. 

79. Kan.—^Venable v. Ebenezer Bap- 
tist Church, 26 Kan. 177. 

60 C.J. p 1149 note 8. 
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80. N.C.—^White v. Morris, 12 S.E. 
80, 107 N.C. 92. 

60 C.J. p 1149 note 9. 

81. N.Y —Vanderpoel v. Wright, 1 
Cow. 209. 

82. Pa.—Commonwealth v. Beerson, 
49 Pa.Dist. & Co. 609, 32 Del.Co. 84 
—Commonwealth v. Googesky, 34 
Pa.Co. 197. 

Questioning legality of arrest by 
motion to quash indictment after 
giving bail see Indictments and In¬ 
formatione § 206 a. 

83. Pa.—Commonwealth v. Johns, 64 
PaDist. &Co. 36. 

84. N.Y.—^Brody v. Owen, 18 N.Y.S. 
2d 28, 269 App.Div. 720—People v. 
Wells, 276 N.Y.S. 543, 163 Misc. 
730. 

60 C.J. p 1149 note 11. 

In Alaska 

(1) It has been held that the Serv¬ 
ice of an order of arrest in a civil 
action on Sunday is void, and is not 
waived by appearance and giving 
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tive of jurisdiction, refusal of the court to dis- 
miss the action for illegality of Sunday process 
does not preclude the courts of another state from 
independent consideratiori and determination of 
the validity and effect of the Sunday process. 

In criminal cases it has been held that the irregu- 
larity may be inquired into on certiorari where the 
irregularity forms a part of the record, at least un¬ 
der special statutory certiorari authorizing the spec- 
ification of such error.86 It has been held that pro- 
hibition is a proper way to raise the issue of in- 
valid Sunday Service of a summons.^'^ In some 
cases the defect arising through proceedings hav- 
ing been had on Sunday has been considered and 
relief afforded on habeas corpus and it has been 
held that erroneously holding court on Sunday may 
be taken advantage of by appeal,89 as may rendi- 
tion of judgment on Sunday.90 

The burden of proof that publication was so 
made on Sunday as to be invalid is on the party 
asserting that fact;9i and, where a judgment is 
objected to as having been rendered on Sunday, 
the presumption favoring the validity of judgment 
requires that, in order for it to be held void, the 
evidence must clearly establish without doubt that 
it was so rendered.99 Where the record shows 
that the trial was fully completed on Saturday, de¬ 
fendant cannot attack the proceedings, without seek- 
ing a correction of the record, by an assertion that 
proceedings were had on Sunday.9 3 


An appeal made returnable on Sunday is subject 
to a motion to dismiss.94 

§ 57. Proceedings on Saturday against Per- 
sons Observing Seventh Day 

By statute it is an offense maliciously to procure 
Service of process on Saturday, or to serve process re¬ 
turnable on Saturday, or maliciously to procure adjourn- 
ment of a cause to Saturday, where the adverse party 
is one who observes that day as a day of worship. 

By statute it has been made an offense malicious¬ 
ly to procure the Service of process on Saturday, or 
to serve process returnable on Saturday, or mali¬ 
ciously to procure adjournment of a cause to Satur¬ 
day, where the adverse party is one who observes 
that day as a day of worship;95 where the statute 
is violated, the process illegally served or return¬ 
able on that day is void;96 but, in order that it be 
so, the element of malice must be present, and, in 
the absence of such element, the act done is no 
offense, and the process served or returnable on 
Saturday is valid.97 Further, no act done on Sat¬ 
urday in the course of a judicial proceeding against 
a person observing that day as a day of worship 
is void unless it falis within the prohibitions of 
the statute dealing with the immunities of such per- 
sons.93 In the absence of statute, a witness re- 
fusing to be sworn on Saturday, on the ground 
that it is his Sabbath, has been held subject to a 
fine.99 


SUNDAY SCHOOK The term “Sunday school” or- 
dinarily is applied to a place for religious instruc- 
tion operated in eonjunetion with a church, as 
stated in Schools and School Districts § 1. The 
term is also treated in the title Religious Soeieties, 


and for specific references see the index to that 
title. 

SXJNDRY. Divers; more than one or two; sep- 


bond for appearance.—^Valentine v. 
Boberts, 1 Alaska 536. 

(2) However, where accused plead- 
ed guilty and voluntarily pald the 
flne on Sunday, it was held that the 
vuluntary payment of the fine ren¬ 
dered the case moot.—In re Dalton, 
8 Alaska 338. 

85. N.T.—^People v. Dewey, 50 N.Y. 
S. 1013, 23 Misc. 267. 

86. N.T.—^Pulling: v. People, 8 Barb. 
384. 

87. Wash.—State v. Superior Court 
of Skamania County, 257 P. 837, 
144 Wash. 44. 


88. Or.—^Ex parte Tice, 49 P. 1038, i 
32 Or. 179. 

60 C.J. p 1150 note 19. 

89. N.T.—People v. Luhrs, 29 N.T.S. 
789, 79 Hun 415, 9 N.T.Cr. 266. 

90. Wash.—^Fox V. Nachtsheim, 29 
P. 140, 3 Wash. 684. 

91. N.T.—Harrison v. Wallis, 90 N. 
T.S. 44, 44 Misc. 492. 

92. lowa.—Bishop v. Carter, 29 lowa 
166. 

60 C.J. p 1150 note 23. 

93. Fla.—Hanley v. State, 39 So. 
149, 60 Fla 82. 

94. Fla—Harrison v. Bay Shore 
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Development Co., 111 So. 128, 92 
Fla. 875. 

95. N.Y.—Martin v. Goldstein, 46 
N.T.S. 961, 20 App.Div. 203—Marks 
V. Wilson, 11 Abb.Pr. 87. 

96. N.T.—Martin v. Goldstein, 46 
N.T.S. 961, 20 App.Div. 203. 

97. N.T.—Martin v. Goldstein, su¬ 
pra—Marks v. Wilson, 11 Abb.Pr. 
87. 

98. N.Y.—Maxson v. Annas, 1 Den., 
N.Y., 204. 

60 C.J. p 1160 note 30. 

99. U.S.—Stansbury v. Marks, Pa., 
2 Dall. 213, 1 L.Bd. 363. 
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arate; several; various ^ It has been held synony- 
mous with “many” see 55 C.J.S. p 707 note 21, and 
^'several” see 80 C.J.S. p 128 note 39. 

^'Snndries” means miseellanies or varions items 
Tvhich may be considered togetber Tvithont being sep- 
arately specified or identified.2 

SXJNSET. The descent of tbe npper limb o£ tbe 
sim below tbe horizon in tbe evening.3 What con¬ 
stitutos “sunset” withiii tbe meaning of regulations 
proscribing tbe time wben bunting is perniitted is 
treated in Game § 10 d. 

SXJNSTEOKE. The ivord ^'sunstroke” is defined in 
Standard dictionarics and encyclopedias,^ and is a 
popular term for insolation or beat stroke.^ 

Sunstroke is marked by prostration, a bigh tem¬ 
perature of tbe skin, eonvulsions, and coma,6 and 
is a combination of a gi*oup of pbenomena eompris- 


ing tbe incidence of tbe sun^s rays, tbe reaction of 
tbe Central nervous system, tbe engorgement of tbe 
blood vessels of tbe brain, and other physical ef- 
feets.7 

Tbe cbief factor in sunstroke is tbe presence of 
grcat beat,8 and sunstroke is due to exposure to in¬ 
tense external beat,^ and is frequently precipitated 
by exposure to tbe direct rays of tbe sun^O or to 
tbe direct or indirect rays of a tropical sun.H 

Wbile tbe beat to wbicb tbere is exposure may 
be from tbe sun, it may also be from other eauses,i2 
and tbe same effect may be produced by beat wbich 
is not of solar origin,i3 and sunstroke may resuit 
from exposure to any excessive beat,!^ sucb as tbat 
of an engine room.15 

As a general rule tbere is associated witb tbe beat 
factor physical exertion^^ and marked bumidity.17 
It is sometimes stated tbat sunstroke results from a 
combination of beat and physical exertion,^^ tbat is, 


More properly caUed heat stroke.— 
State V. Bistnct Court, Ramsey 
County, 164 N.W. 916, 138 Minn. 250, 
L.R.A.1918P 918. 

6. Tenn.—^T. J. Moss Tie Co. v. Rol- 
lins, 236 S.W.2d 585, 586, 191 Tenn. 
677. 

7. N.J.—^Lower v. Metropolitan Life 
Ins. Co, 163 A. 233, 234, 10 N.J. 
Misc. 1236. 

8. Minn.—State v. District Court, 
Ramsey County, 164 N.W. 916, 138 
Minn. 250, L.RA.1918P 918. 

9. Ind.—Cunningham v. Warner 

Gear Co., 198 N.E. 808, 811, 101 
Ind.App. 220. 

S.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 451, 454, 183 S.C. 199. 
Utah.—^Rlchards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1019, 68 Utah 
622, 17 A,L.R. 1183. 

The theory that sunstroke Is dne 
to the actinio rays of the sun rather 
than to heat is no longer tenable.— 
Doyle V. City of Saginaw, 243 N.W. 
27, 29, 268 Mich. 467. 

10. Kan.—Continental Casualty Co. 
V. Johnson, 85 P. 545, 74 Kan. 129, 
6 L.R.A.,N.S., 609, 118 Am.S.R. 308. 


Minn.—State v. District Court, Ram¬ 
sey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918F 918. 

S.C.—Goethe v. New York Life Ins. 
Co., 190 S.E. 451, 454, 183 S.C. 199. 

13. Kan.—Continental Casualty Co. 
V. Johnson, 85 P. 645, 74 Kan. 129, 
6 L.R.A.,N.S., 609, 118 Am.S.R. 308. 

69 C.J. p 1161 note 19 [a]. 

The commozL notion. that sunstroke 
comes like a stroke of lightning from 
a piercing ray of the sun is utterly 
at fault. 

U.S.—Dozier v, Pidelity & Casualty 
Co. of New York, C.C.Mo., 46 F. 
446, ^x48, 13 L.R.A. 114. 

S.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 461, 454, 183 S.C. 199. 
Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1020, 68 Utah 
622, 17 A.L.R. 1183. 

14. S.C.—Goethe v. New York Life 
Ins. Co., 190 S.E. 451, 464, 183 S.C. 
199. 

15. S.C.—Goethe v. New York Ins. 
Co., supra. 

60 C.J. p 1151 note 19 [a] (3). 

16. Minn.—State v. District Court, 
Ramsey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918F 918. 


1. Ark.—^Hammond v. State, 293 S. 

W. 714, 717, 173 Ark. 674. 

■‘‘Divers and sundry" see 27 C.J.S. p 
506 note 31. 

i2. N.Y,—^People V. Bernstein, 261 N. 
Y.S. 381, 384, 237 App.Div. 270. 

3. Century D. 

Bclentific oalculatlon 

Although “sunset" is a deflnlte 
period of time at any given locality, 
what that time is can be known only 
^rom sclentiflc calculations, which 
very few persons are capable of mak- 
ing. It is not precisely the same on 
Any two days in succession, nor is it 
‘Cxactly the same at any two points 
•distant apart in the state on the 
same day.—People v. Bishop, 111 111. 
124, 135, 63 Am.R. 605. 

4. Tenn.—Milstead v. Kaylor, 212 

S.W.2d 610, 613, 186 Tenn. 642. 

3. Kan.—Continental Casualty Co. 
V. Johnson, 85 P. 645, 546, 74 Kan. 
129, 6 L.R.A.,N.S., 609, 118 Am.S.R. 
308. 

'Okl.—Continental Casualty Co. v. 
Clark, 173 P. 453, 70 Okl. 187, L.R. 
A.191SP 1007, 

Two malxL types, heat exhaustion 
And heat stroke.—Goethe v. New 
York Life Ins. Co., 190 S.E. 461, 454, 
183 S.C. 199. 

Two forms may be dlstinguished, 
one of sudden collapse without py- 
Texia (heat exhaustion); the other 
with very marked pyrexia (thermic 
fever).—Continental Casualty Co. v. 
JTohnson, 86 P. 545, 74 Kan. 129, 6 
L.R.A.,N.S.. 609, 118 Am.S.R. 308. 


11. S.C.—Goethe v. New York Life 
Ins. Co., 190 S.E. 451, 454, 183 S.C. 
199. 

60 C.J. p 1161 note 19 [a] (3). 


17. Minn.—State v. District Court, 
Ramsey County, supra. 

S.C.—Goethe v. New York Life Ins. 
Co., 190 S.E. 461, 464, 183 S.C. 199. 


12. Ind.—Cunningham v. Warner 

Gear Co., 198 N.E. 808, 811, 101 
Ind.App. 220. 

Kan.—Continental Casualty Co. v. 
Johnson, 85 P. 645, 74 Kan. 129, 6 
L.R.A.,N.S., 609, 118 Am.S.R. 308. 


18. Ind.—Cunningham v. Warner 
Gear Co.. 198 N.E. 808, 811, 101 Ind. 
App. 220. 

Kan.—Continental Casualty Co. v. 
Johnson, 85 P. 646, 74 Kan. 129, 6 
L.R.A.,N.S., 609, 118 Am.S.R. 308. 
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exposTire to heat during fatigue,^® and a high degree 
of humidity of the atmosphere is oiie of the most im¬ 
portant features sinee this hinders free evapora- 
tion from the body.20 

While it may be eoneeded^i that teehnieally22 and 
strietly speaking^^ sunstroke is a disease^^ rather 
than an accident,25 and thus not embraeed within 
the words “bodily in 3 ury ,”26 it neverthelcss is not 
regarded as a disease in the popular mind,27 but as 
a bodily injnry and an accident. 2 8 In common nn- 
derstanding it is considered to be a kind of violent 


personal injnry from the very idea of sudden ex- 
temal force earried by the word,29 and the sudden- 
ness of its approach and its catastrophic natnre have 
cansed it to be classified as an accident.^O 

The term “snnstroke^^ is variously defined as 
meaning a condition of the body produced by great 
heat;2i a condition cansed by exposnre to the snn 
which is ofton fatal;^^ g, condition resnlting from 
exposnre to the heat of the snn or to heat from 
other sonrces;23 certain pathological conditions re- 


Mlnn.—state v. District Court, Ram- 
sey County, 164 N.W. 916, 138 

Minn. 250, L..R.A.1918F 918. 

S.C.—Goethe v. New York Life Ina. 
Co., 190 S.E. 451, 454, 183 S.C. 199. 

19. Kan.—Continental Casualty Co. 
V. Johnson, 85 P. 545, 74 Kan. 129, 

6 L.R.A.,N.S., 609, 118 Am.S.R. 308. 

20. Ind.—Cunningham v. Warner 

Gear Co., 198 N.E. 808, 811, 101 
Ind.App. 220. 

Kan.—Continental Casualty Co. v. 
Johnson, 85 P. 645, 74 Kan. 129, 6 
L.R.A.,N.S., 609, 118 Am.S.R. 308. 
3iinn.—State v. District Court, Ram- 
sey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918F 918. 

21. N.Y.—Gallagher v. Fidelity & 
Casualty Co. of New York, 148 N. 
Y.S. 1016, 1019, X63 App.Div. 556. 

fi.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 451, 455, 183 S.C. 199. 
XJtah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1020, 58 Utah 
622, 17 A.L.R. 1183. 

22. N.Y.—Gallagher v. Fidelity & 
Casualty Co. of New York, 148 
N.Y.S. 1016, 1019, 163 App.Div. 666. 

60 C.J. p 1161 note 14 [b]. 

23. N.Y.—Lurye v. Stern Bros. De¬ 
partment Store, 9 N.E.2d 828, 829, 
275 N.Y. 182—Connelly v. Hunt 
Furnlture Co., 147 N.E. 366, 3 68, 
240 N.Y. 83, 39 A.L.R. 867. 

24. N.Y.—Lurye v. Stern Bros. De¬ 
partment Store, 9 N.E.2d 828, 829, 
275 N.Y. 182—Connelly v. Hunt 
Furniture Co., 147 N.E. 366, 368, 
240 N.Y. 83, 39 A.L.R. 867—Galla¬ 
gher V. Fidelity & Casualty Co. of 
New York, 148 N.Y.S. 1016, 1019, 
163 App.Div. 566. 

S.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 461, 456, 183 S.C. 199. 
Utah.—^Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1019, 68 
Utah 622, 17 A.L.R. 1183. 

The medical hooks describe sun¬ 
stroke as a disease ajid every Stand¬ 
ard encyclopedla does the same.— 
Richards v. Standard Acc. Ins. Co., 
supra. 


An. old disease 

Sunstroke is an old disease; Osler 
mentions that two instances are on 
record in the Bible, and many of the 
anclents describe it very well, con- 
founding the severer forms with 
apoplexy.—Goethe v. New York Life 
Ins. Co., 190 S.E. 451, 464, 183 S.C. 
199. 

25. N.Y.—Gallagher v. Fidelity & 
Casualty Co. of New York, 148 
N.Y.S 1016, 1019, 163 App.Div. 556. 
S.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 451, 455, 183 S.C. 199. 
Utah.—Richards v. Standard Acc. 
Co., 200 P. 1017, 1020, 58 Utah 622, 
17 A.L.R. 1183. 

Not accidental 

“In Sinclair v. Maritime Pass. Ins. 
Co., 3 EI. &E1. 478, 121 Bng. Reprint, 
521, it is held that sunstroke is a 
disease proceeding from natural 
causes, and not accidental. In the 
opinlon it is said ‘The disease called 
sunstroke, although the name would 
at first seem to imply something of 
external violence, is, so far as we are 
informed, an inflammatory disease 
of the brain, brought on by exposure 
to the too intense heat of the sun's 
rays. It is a disease to which per- 
sons exposing themselves to the sun 
in a tropical climate are more or less 
liable, just as persons exposed to the 
other natural causes to which we 
have referred are liable to disastrous 
consequences therefrom.' ” 

S.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 451, 464, 183 S.C. 199. 
Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1019, 58 Utah 
622, 17 A.L.R. 1183. 

26. S.C.—Goethe v. New York Life 
Ins. Co., 190 S.E. 451, 465, 183 S.C. 
199. 

Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1020, 68 Utah 
622, 17 A.L.R. 1183. 

27. N.Y.—Gallagher v. Fidelity & 
Casualty Co. of New York, 148 N. 
Y.S. 1016, 1019, 163 App.Div. 656. 

Okl.—Continental Casualty Co. v. 
Clark, 173 P. 453. 454, 70 Okl. 187, 
L.R.A1918F 1007. 


S.C.—Goethe v. New York Life Ins. 

Co., 190 SE. 451, 456, 183 S.C. 199. 
Tex.—Bryant v. Continental Casualty 
Co., 182 S.W. 673, 674, 107 Tex. 582, 
L.RA.1916E 945, Ann.Cas.l918A 

517. 

Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1020, 68 Utah 
622, 17 A.L.R. 1183. 

28. S.C.—Goethe v. New York Life 
Ins. Co., 190 S.E. 451, 465, 183 S.C. 
199. 

Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1020. 68 Utah 
622, 17 A.L.R. 1183. 

29. Okl.—Continental Casualty Co. 
V. Clark. 173 P. 453, 454, 70 Okl. 
187, L.R.A.1918F 1007. 

S.C.—Goethe v. New York Life Ins. 

Co., 190 S.E. 461, 455. 183 S.C. 199. 
Tex.—Bryant v. Continental Casual¬ 
ty Co., 182 S.W. 673, 674, 107 Tex. 
682, L.R.A.1916E 945, Ann.Cas. 

1918A 617. 

Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1020, 58 Utah 
622, 17 A.L.R. 1183. 

30. N.Y.—^Lurye v, Stern Bros. De¬ 
partment Store, 9 N.B.2d 828, 829, 
275 N.Y. 182—Connelly v. Hunt 
Furniture Co., 147 N.E. 366, 368, 
240 N.Y. 83, 39 A.L.R. 8G7. 

SiULStroke is a casualty the cause 
of which as not well understood and 
happens unexpectedly under circum- 
stances where ordmarily a sunstroke 
will not occur, so that it may be said 
to be an unusual event not accord- 
ing to the usual course of things and 
not to be ordinarily expected; it 
therefore comes withm the meaning 
of the term “accidental" as used m 
its popular sense.—^U. S. Fidelity & 
Guaranty Co. v. Hoflinger, 46 S.W.2d 
866, 867, 185 Ark. 50. 

31. Minn.—State v. District Court, 
Ramsey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918F 918. 

Tenn.—T. J. Moss Tie Co. v. 
Rollins, 236 S.W.2d 685, 686, 191 
Tenn. 677. 

33. Kan.—Continental Casualty Co. 
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sulting from exposure to solar or artifloial heat;*^ 
the effect produced upon the body by exposure to in¬ 
tense beat, wbetber from the sun, from furnaces, or 
from the atmosphere;^^ the effects produced upon 
the Central nervous system, and through it upon 
other organs of the body, by exposure to the sun or 
to overheated air;36 a sudden prostration resulting 
from exposure to excessive heat, regardless of the 
source from which the heat emanates;^'^ acute pros¬ 
tration from excessive heat of weather,^^ prostration 
due to exposure to intense extemal heat. ^ 9 

It is also defined as meaning an inflammatory 
disease of the brain, brought on by exposure to the 
too intense heat of the sun’s rays^O or to over¬ 
heated air;^i a sudden cerebral disturbanee, often 
with apoplectic symptoms, due to exposure to ex¬ 
cessive heat, generally that of the sun;^^ an af- 
fection, often fatal, due to exposure to the sun or 
excessive heat and marked by sudden prostration, 
with symptoms like those of apoplexy;^^ any af- 
fection produced by the action of the sun on some 
part of the body, especially a sudden prostration of 
the physical powei«, with symptoms resembling those 
of apoplexy, occasioned by exposure to excessive 
heat and often terminating fatally;^^ fever due 
to excessive heat, but most commonly to exposure to 
the direct heat of the sun;45 h^at stroke, especial¬ 
ly from direct sun rays.*^® 

“Sunstroke” has been held synonymous with ^‘heat 


prostration” see 39 C.J.S. p 877 note 40, and it has. 
been held synonymous with, and has also been dis- 
tinguished from, ‘^heatstroke” see 39 C.J.S. p 877 
notes 38, 39. 

The Word ^^sunstroke” as employed in insurance 
policies is treated in Insurance §§ 787, 938 d (10), 
and as compensable under compensation acts in the 
C.J.S. title Workmen^s Compensation Acts f 187, 
also 71 C.J. p 623 note 29-p 625 note 55. 

SUPER. The origin of the English word “super” 
is the same Latin word,^'^ and it is defined as mean¬ 
ing over; above;^^ over and above;^® beyondj^o 
higher, as in quantity, quality, or degree; more than, 
as in superessential, supernatural, or superstand- 
ard.^^ 

SUPERANNUATED. Impaired or disabled through 
old age.52 

SUPERCARG-O. A “supercargo” is defined in 
Shipping § 171 to be a person specially employed 
by the owner of a cargo to take charge of and sell 
to the best advantage merchandise which has been 
shipped, and to purchase returning cargoes and to- 
reeeive freight, as he may be authorized. 

SUPERFICIES. In one sense the word “super¬ 
ficies” means nothing more than the mere vestimenta 


V. Johnson, 85 P. 545, 646, 74 Kan. 
129, 6 L.R.A.,N.S.. 609, 118 Am.S.R. 
308. 

Okl.—Continental Casualty Co. v. 
Clark, 173 P. 453, 70 Okl. 187, L.R. 
A.1918P 1007, 

34, Kan.—Continental Casualty Co. 
V. Johnson, 86 P. 645, 646, 74 Kan. 
129, 6 L.R.A.,N.S., 609, 118 Am.S.R. 
308. 

35. Kan.—Continental Casualty Co. 
V. Johnson, supra. 

Okl,—Continental Casualty Co. v. 
Clark, 173 P. 453, 70 Okl. 187, L.R. 
A.1918P 1007. 

36, S.C.—Goethe v. New York Life 
Ins. Co., 190 S.E. 451, 454, 183 S.C. 
199. 

Utah.—Richards v. Standard Acc. 
Ins. Co., 200 P. 1017, 1019, 68 Utah 
622, 17 A.L.R. 1183. 

60 C.J. p 1161 note 20. 

37. Minn.—Mather v. London Guar- 
antee & Accident Co., 145 N.W. 963, 
126 Minn. 186. 

Neb.—Herbert v. State, 246 N.W. 464, 
124 Neb. 312. 


38. 111.—Supreme Lodgre O. M. P. v. 
Gelbke, 100 111. App. 190, 196. 

Kan.—Continental Casualty Co. v. 
Johnson, 85 P. 545, 74 Kan. 129, 6 
L.R.A.,N.S., 609, 118 Am.S.R. 308. 

39. Ind.—Cunnlngham v. Warner 
Gear Co., 198 N.E. 808, 811, 101 
Ind.App. 220. 

60 C.J. p 1151 note 23. 

40. N.J.—^Lower v. Metropolitan 
Life Ins. Co., 163 A. 233, 234, 10 
N.J.Misc. 1236. 

60 C.J. p 1151 note 16. 

41. N.J.—Lower v. Metropolitan Life 
Ins. Co., supra. 

42. Kan.—Continental Casualty Co. 
V. Johnson, 85 P. 546, 74 Kan. 129, 
6 L.R.A.,N.S., bu9, 118 Am.S.R. 308. 

43. Minn.—State v. District Court, 
Ramsey County, 164 N.W. 916, 138 
Minn. 250, L.R.A.1918P 918. 

44. Kan.—Continental Casualty Co. 
V. Johnson, 86 P. 646, 74 Kan. 129, 
6 L.R.A.,N.S., 609, 118 Am.S.R. 308. 

46- Kan.—Continental Casualty Co. 
y. Johnson, supra. 


Okl.—Co-ntinental Casualty Co. v. 
Clark, 173 P. 453, 70 Okl. 187, L.R._ 
A.1918P 1007. 

46. Kan.—Continental Casualty Co. 
V. Johnson, 85 P. 545, 546, 74 Kan. 
129, 6 L.R.A„N.S., 609, 118 Am. 
S.R. 308. 

60 C.J. p 1151 note 26. 

47. CaJ.—^Pricke v. Braden, 130 P.2d 
727, 729, 65 Cal.App.2d 266. 

48. Cal.—Pricke v. Braden, supra. 
Ind.—Ex parte France, 95 N.E. 615, 

518, 176 Ind. 72. 

49. Cal.—Pricke v. Braden, 130 P. 
2d 727, 729, 55 Cal.App.2d 266. 

50. Ind.—Ex parte France, 95 N.E. 
616, 618, 176 Ind. 72. 

51- Cal.—^Fricke v. Braden, 130 P.2d 
727, 729, 66 Cal.App.2d 266. 

“Super market” see 55 C.J.S. p 801 
note 31. 

52. Wis.—Hood v. Dor er, 82 N.W- 
646, 548, 107 Wis. 149. 

60 C.J. p 1151 note 27. 
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SUPERFICIESSUPEIilNTENDENCE 


terrae; the top of the earth and whatever is upon 
the face thereof.^^ 

In the civil law, the word “superficies” means the 
alienation by the owner of the surface of the soil 
of ali rights necessary for building on the surface, 
a yearly rent being generally reserved.^^ In the 
civil law the term also means a building or erec- 
tion.55 

SUPER FIDEM CHARTARUM, MORTUIS TES¬ 
TIBUS, ERIT AD PATRIAM DE NECESSITATE 
RECURRENDUM. See 60 C.J. p 1151 note 30. 

SUPERFLUA. As the first word of maxims to 
which there have been no reeent applieations see 60 
C.J. p 1152 notes 31, 32. 

SUPERFLUOUS. Useless; unneeessary; ineffec- 
tual.®6 

SUPERINTEND. The term “superintend” is de- 


rived from the Latin “superintendo,” “super” mean- 
ing over and “intendo” meaning to direct one^s at- 
tention to.^'^ It is defined as meaning to have or 
exercise the charge and oversight of;58 to have 
charge and direetion of;®^ to oversee;^® to oversee 
with power of direetion to direct the eourse and 
oversee the details of;®^ to regulate with author- 
ity;63 to regulate the conduct and progress of;^^ 
to overlook;65 to manage;®® to supervise.®^ It has 
been held synonymous with “supervise.”®^ 

SUPERINTENDENCE. The word “superintend- 
ence,” in common and ordinary aceeptation, and ac- 
eording to lexicographers, imports little more than 
oversight and direetion,®^ and the exercise of some 
authority or control over the person or thing sub- 
jected to oversigM.*^® It is defined as meaning the 
aet of superintending;'^! care and oversight for the 
purpose of direetion, and with authority to di- 
reet ;'^2 oversight superior care;*^^ direetion 
control f ® inspection.77 


63. Mont.—Superior Coal Co. v. 
Musselshell County, 41 P.2d 14, 21, 
98 Mont. 501. 

^‘Surface" similarly deflned see the 
C.J.S. deflnition Surface post. 

64. Black L.D. 

65. Black L.D. 

66. Ga.—City of Atlanta v. Hudgins, 
19 S.K2d 508, 513, 193 Ga. 618. 

67. Ala.—Dantzler v. De Bardeleben 
Coal, etc., Co., 14 So. 10, 12, 101 Ala. 
309, 22 L.R.A. 361. 

60 C.J. p 1152 note 34 [a]. 

68. Ala.—Dantzler v. De Bardeleben 
Coal & Iron Co., supra 

N.D.—State ex rei. Johnson v. Bro- 
derlck, 27 N.W.2d 849, 858, 75 N.D. 
340. 

Tex.—Burrell Engineerlng & Con- 
structlon Co. v. Grisier, 240 S.W. 
899, 900, 111 Tex. 477. 

Phrases 

(1) “Superintending control” see 
18 C.J.S. p 32 note 51. 

(2) Other phrases as to which more 
reeent adjudications have not been 
found see 60 C.J. p 1162 notes 42, 43, 
45. 

59. Tex.—Burrell Bngineering & 

Construction Co. v. Grisier, 240 S. 
W. 899, 900, 111 Tex. 477. 

60 C.J. p 1152 note 35. 

61. Ala.—Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 12, 101 
Ala 309, 22 L.R.A. 361. 

■Tex.—Burrell Engineering & Con¬ 
struction Co. V. Grisier, 240 S.W. 
899, 900, 111 Tex. 477. 


61. Ala—^Dantzler v. De Pardeleben ! 
Coal & Iron Co.. 14 So. 10, 12, 101 
Ala 309, 22 L.R.A. 361. 

N.D.—State ex rei. Johnson v. Brode- 
rick, 27 N.W.2d 849, 858, 75 N.D. 
340. 

Tex.—Burrell Engineering & Con¬ 
struction Co. V. Grisier, 240 S.W. 
899, 900, 111 Tex. 477. 

62. Ala.—Dantzler v. De Bardeleben 
Coal, etc., Co., 14 So. 10, 13, 101 
Ala 309, 22 L.R.A. 361. 

Tex.—Burrell Engineering & Con¬ 
struction Co. V. Grisier, 240 S.W. 
899, 900, 111 Tex. 477. 

63. Ala.—Dantzler v. De Bardeleben 
Coal, etc., Co., 14 So. 10, 13, 101 
Ala. 309, 22 L.R.A. 361. 

60 C.J. p 1152 note 40. 

64. Ind,—Booth v. State, 100 N.E. 
663, 565, 179 Ind. 405, L.R.A.1916B 
420, Ann.Cas.l915D 987—^McGreg- 
gor V. State ex rei. Ballard, 68 N.E. 
316, 31 Ind.App. 483. 

65. Ala—^Dantzler v. De Bardele¬ 
ben Coal, etc., Co., 14 So. 10, 12, 101 
Ala 309, 22 L.R.A. 361. 

Tex.—Burrell Engineering & Con¬ 
struction Co. V. Grisier, 240 S.W. 
899, 900, 111 Tex. 477. 

66. Tex.—Burrell Engineering & Con¬ 
struction Co. V. Grisier, supra 

60 C.J. p 1152 note 36. 

67- N.D.—State ex rei. Johnson v. 
Broderick, 27 N.W.2d 849, 868, 75 
N.D. 340. 

60 C.J. P 1162 note 41. 

68. Ga—^New York L. Ins. Co. v. 
Rhodes, 60 S.E. 828, 830, 4 GaApp. 
25. 


Its sense is very llke that of ”su- 
pervise.”—Board of Education of 
City of Minneapolis v. Sand, 34 N.W. 
2d 689, 694, 227 Minn. 202. 

69. N.Y.—Hurley v. Olcott, 119 N.Y. 
S. 430, 436, 134 App.Div. 631. 

70. Ala.—Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 13, 101 
Ala 309, 22 L.R.A 361. 

71. Ala.—Dantzler v. De Bardeleben 
Coal & Iron Co., supra 

111.—Ure V. Ure, 66 N.E. 1087, 185 
111. 216. 

Phrases employing the term and 
as to which more reeent adjudica¬ 
tions have not been found see 60 C.J. 
p 1152 note 64-p 1163 note 63. 

72. Ala.—Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 12, 101 
Ala 309, 22 L.R.A. 361. 

111.—Ure v. Ure, 66 N.E. 1087, 185 
111. 216. 

73. Ala.—Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 12, 101 
Ala 309, 22 L.R.A. 361. 

N.C.—Moffltt V. Asheville, 9 S.E. 695, 
698, 103 N.C. 237, 14 Am.S.R. 810. 

74. Ala—Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 12, 101 
Ala 309, 22 L.R.A. 361. 

75. Ala.—^Dantzler v. De Bardeleben 
Coal & Iron Co., supra 

76. Ala—Dantzler v. De Bardeleben 
Coal & Iron Co., supra 

Ill.__Ure v. Ure, 66 N.E. 1087, 185 
111. 216. 

77. Ala—Dantzler v. De Bardeleben 
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It has been held to be synonymons with “care” 
see 12 C.J.S. p 1144 note 7.3, and “guidance.”'^^ 

SUPERINTENDENT. The term '^superintendent’’ 
is derived from the Latin "super” and "intendere” 
meaning to oversee.^S It suggests the idea of one 
who superintende or o£ one who has general author- 
ity,80 one "w-ho stands in relation to the partieular 
Work in the same relation that the master would stand 
if he were personally present,^^ and implies, ex vi 
termini, not mere momentary usurpation, but a regu- 
lar and recognized authority.s^ 

In its ordinary aeeeptation,83 the word "super¬ 
intendent” is defined as meaning one who superin- 
tends;84 one who has the oversight and charge of 
something, with the power of direction;85 g, direc¬ 
tor; an overseer.86 

"Superintendent” has been held equivalent to, or 
synonymous with, "inspector” see 44 C.J.S. p 407 
note 1, "manager” see 55 C.J.S. p 3 note 48.1, "over- 
seer” see 67 C.J.S. p 545 note 21, and "super- 


visor.”87 It has been held equivalent to, and has 
also been distinguished from, '^oss” see 11 CJT.S. 
p 530 note 18. 

SUPERIOR. Higher in dignity, quality, or excel- 
lence;®® belonging to a higher grade.89 

SUPERNUMERARY, A person or thing in excess 
of the necessary or customary number.90 

SUPERPHOSPHATE. A fertilizer prepared by 
treating ground bones, bone black, or phosphorie 
with sulphurie aeid, whereby a portion of the insol- 
uble phosphorie acid is rendered soluble in water.^i 

SUPERSCRIPTION. An upper or outer inscrip- 
tion, as a title or direction; espeeially, an address 
on a letter.32 It has been held synonymous with 
"address” see 1 C.J.S. p 1460 note 61. 

SUPERSEDE. The word "supersede” is defined as; 
meaning to make void^3 or useless;®^ to make void, 
inefdcacious, or useless;35 to make void, useless. 


Coal & Iron Co., 14 So. 10, 12, 101 
Ala. 309, 22 L.R.A. 361. 

N.C.—Moffltt V. City of Asheville, 
9 S.E. 695, 698, 103 N.C. 237, 14 Am. 
S.H. 810. 

78. Ala.—^Dantzler v. De Bardeleben 
Coal & Iron Co., 14 So. 10, 12, 101 
Ala. 309, 22 L.R.A. 361. 

79. N.T.—People v. Steele, 2 Barb. 
397, 409, 1 Edm.Sel.Cajs. 505, 6 N.T. 
Legr.Obs. 64. 

80. N.T.—^Abrahamson v. General 
Supply & Construction Co., 98 N.T. 
S. 596, 698, 112 App.Div. 318. 

81. N.T.—^Abrahamson v. General 
Supply & Construction Co., supra. 

82. Ky.—Calvert v. Commonwealtb, 
6 B.Mon. 264, 265. 

83. Ind.—Salem v. McCllntock, 46 
N.E. 39, 40, 16 Ind.App. 656, 59 
Am.S.R. 330. 

84. Ind.—Indiana Pibre Products 
Co. V. Cydone Mfg". Co., 143 N.E. 
169, 171, 81 Ind.App. 682. 

60 C.J. p 1163 note 66. 

Flirases employlng the term and as 
to which more recent adjudicatlons 
have not been found see 60 C.J. p 
1153 notes 68-78, 

85. Nev.—racalarls v. Eureka, etc., 
R. Co., 1 P. 836, 836, 18 Nev. 156, 
61 Am.R. 737. 

60 C.J. p 1163 note 67. 

Slmilarly defined 

One who has the oversight and 
charge of some place, etc.—^Boone v. 


Mrs. Maurer’s Bakery, La.App., 170 
So. 246, 249. 

86. Ind.—^Lafayette v. James, 92 
Ind, 240, 244, 47 Am.R. 140—-Salem 
V. McCllntock, 46 N.E. 89, 40, 16 
Ind.App. 656, 59 Am.S.R. 330. 

Kan.—St. Louis & S. P. Ry. Co. v. 
De Ford, 16 P. 442, 443, 38 Kan. 
299. 

87. La.—Boone v. Mrs. Maurer's 
Bakery, App., 170 So. 246, 249. 

88. Ala.—Gilman v. Jones, 6 So. 785, 
790, 87 Ala. 691, 4 L.R.A. 113. 

60 C.J. p 1153 note 84. 

Phrases 

(1) “Superior court" defined see 
Courts § 7, and other references in 
title index. 

(2) “Superior force’* see 36 C.J.S. 
p 1139 notes 44, 45. 

(3) “Superior Judges“ see the title 
index to Judges. 

(4) “Superior servant rule" see 
the title index to Master and Serv¬ 
ant, sub verbo “Pellow servants.” 

(6) “Superior vena cava” is a large 
veln emptying Into the heart and 
Immediately adjacent thereto and 
which retums the venous blood to 
the heart from the head, neck, and 
upper limbs,—Glanton v. Shafto, 41 
A.2d 200, 201, 132 N.J.Law 474. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 1163 notes 
81, 82, p 1154 notes 86-92. 


89. 111.—^People ex rei. MeCoy v. 
McCahey, 15 N.B.2d 988, 993, 296 
111.App. 310. 

90. New Standard D. 
“Supernumerary judge” defined see 

Judges § 2 (a) (1). 

At the time of the Amerioan, Sev- 
olntlon, a regiment broken up and 
Consolidated was spoken of as “re- 
duced,” and officers who were thereby 
thrown out and became unattached 
were designated as “supernumer- 
aries.”—^Williams v. U. S., Ct.Cl., 11 
S.Ct. 43, 48, 137 U.S. 113, 127, 34 L. 
Ed. 690, 20 Ct.Cl. 619—60 C.J. p 1164 
note 94. 

91. Ky.—Goodman v. Beard, 93 S.W. 
666, 667, 29 Ky.L. 644. 

“Pertilizer” defined see 36 C.J.S. p 
732 note 12. 

92. New Standard D. 

Superscription in connection with 

depositions see Depositions § 78. 

93. Cal.—^Hale v. Dolly Varden Lum- 
ber Co., App., 230 P.2d 841, 846. 

Va—Capell v. Capell, 178 S.E. 894, 
896, 164 Va 45. 

94. Cal.—^Hale v. Dolly Varden Lum- 
ber Co., App., 230 P.2d 841, 846. 

95. U.S.—City of Los Angeles v. 
Gurdane, C.C.A.Cal., 69 P.2d 161, 
163. 

Mont.—^Dick v. King, 236 P. 1093, 
1096, 73 Mont. 456. 

Pa. — ^Bishop V. Bacon, 196 A. 918, 921, 
130 Pa.Super. 240. 
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or unnecessary by superior power, or by coming in 
the place of;^® to make unnecessary or super- 
fluous;®*^ to set aside;^^ to annui;99 torepeal;^ to 
suspend;2 to stay;^ to overrulej^ to obliteratejS to 
neutralize.® 

“Supersede” is further defined as meaning to 
supplant,*^ as to supersede one offieial with an- 
otlier;^ to replace,^ displace,!® or set aside^^ and 
put another in the place of;i2 to take the place 


ofi3 by reason of superior worth, appropriateness, 
effieiency, or right.^^ 

^'Superseded” the past participle of “super¬ 
sede,has been construed in the sense of re- 
pealed^® or obliterated.^'^ It has been distinguished 

from “suspended.”^8 

''Supersedingi" is the present participle of “super- 
sede”i9 


96. Cal.—^Hale v. Dolly Varden Lum- 
ber Co., App., 230 P.2d 841, 846. 

Tex.—Willbanks v. Montgomery, Civ. 
App., 189 S.W.2d 337, 339. 

'Simllarly ezpressed 

To make void, inefflcaclous, or 
'useless by superior power, or by 
■coming in the place of.—Taylor v. 
New York Telephone Co., 160 N.T.S. 
865, 866, 97 Misc. 160. 

97. Cal.—^Hale v. Dolly Varden Lum- 
ber Co., App., 230 P.2d 841, 846. 

Slxnilarly defined 

(1) To render unnecessary.—Tay¬ 
lor V. New York Telephone Co., 160 
N.Y.S. 866, 866, 97 Misc. 160. 

(2) To render obsolete.—^Hale v. 
Dolly Varden Lumber Co., Cal.App., 
230 P.2d 841, 846. 

98. XJ.S.—City of Los Angeles v. 
Gurdane, C.C.A.Cal., 69 F.2d 161, 
163. 

Cal.—Hale v. Dolly Varden Lumber 
Co., App., 230 P,2d 841, 846. 

Pa.—^Bishop v. Bacon, 196 A 918, 
921, 130 Pa.Super. 240. 

Va.—Capell v. Capell, 178 S.E. 894, 
895, 164 Va. 46. 

€0 C.J. p 1154 note 2. 

Simllaarly defined 

To cause to be set aside; to cause 
to be abandoned.—^Hale v. Dolly 
Varden Lumber Co., Cal.App., 230 
P.2d 841, 846. 

99. XJ.S.—City of Los Angeles v. 
Gurdane, C.C.A.Cal.. 69 F.2d 161, 
163. 

Cal.—Hale v. Dolly Varden Lumber 
Co., App., 230 P.2d 841, 846. 

2^.Y.—^People ex rei. Traino v. Slat- 
tery, 38 N.Y.S.2d 553, 556, 179 Misc. 
206. 

Pa.—^Biahop v. Bacon, 196 A. 918, 921, 
130 Pa.Super. 240. 

Va,—Capell v. Capell, 178 S.E. 894, 
895, 164 Va, 46. 

•60 C.J. p 1154 note 98. 


1. U.S.—City of Los Angeles v. Gur¬ 
dane, C.C.A.Cal., 59 F.2d 161, 163. 

Cal.—Hale v. Dolly Varden Lumber 
Co., App., 230 P.2d 841, 846. 

Pa.—Bishop v. Bacon, 196 A. 918, 921, 
130 Pa.Super. 240. 

2. N.Y.—^People ex rei. Traino v. 
Slattery, 38 N.Y.S.2d 653, 656, 179 
Misc. 206. 

Va,—Capell v. Capell, 178 S.E. 894, 
895, 164 Va. 45. 

60 C.J. p 1164 note 4. 

3. N.Y.—^People ex rei. Traino v. 
Slattery, 38 N.Y.S.2d 653, 656, 179 
Misc. 206. 

60 C.J. p 1154 note 3. 

4. Va.—Capell v. Capell, 178 S.E. 

894, 895, J.64 Va. 45. 

6. Cal.—^Hale v. Dolly Varden Lum¬ 
ber Co., App., 230 P.2d 841, 846. 
Pa,—Bishop v. Bacon, 196 A 918, 
921, 130 Pa.Super. 240. 

To obviate 

Va.—Capell v. Capell, 178 SE. 894, 

895, 164 Va. 45. 

6. Va.—Capell v. Capell, supra, 

7. Cal.—^Hale v. Dolly Varden Lum¬ 
ber Co., App., 230 P.2d 841, 846. 

La,—^Kemp v. Stanley, 16 So.2d 1, 8, 
204 La, 110. 

Tex.—Willbanks v. Montgomery, Civ. 
App., 189 S.W.2d 337, 339. 

8. La.—^Kemp v. Stanley, 16 So.2d 
1, 8, 204 La, 110. 

9. Cal.—^Hale v. Dolly Varden Lum¬ 
ber Co., App., 230 P.2d 841, 846. 

La.—^Kemp v. Stanley, 16 So.2d 1, 8, 
204 La, 110. 

Pa.—Bishop v. Bacon, 196 A. 918, 921, 
130 Pa-Super. 240. 

10. U.S.—City of Los Angeles v. 
Gurdane, C.C.A.Cal., 69 P.2d 161, 
163. 

Cal.—^Hale v. Dolly Varden Lumber 
Co.. App., 230 P.2d 841, 846. 


La.—Kemp v. Stanley, 16 So.2d 1, 8, 
204 La, 110. 

Mont.—Dick v. King, 236 P. 1093, 
1095, 73 Mont. 456. 

Tex.—-Willbanks v. Montgomery, Civ. 
App., 189 S.W.2d 337, 339. 

11. Cal.—^Hale v. Dolly Varden Lum¬ 
ber Co., App., 230 P.2d 841, 846. 

La.—^Kemp v. Stanley, 16 So. 1, 8, 
204 La, 110. 

N.Y.—Peo-ple ex rei. Traino v. Slat¬ 
tery, 38 N.Y.S.2d 653, 666, 179 Misc. 
206. 

Tex.—'Willbanks v. Montgomery, Civ. 
App., 189 S.W.2d 337, 339. 

12. Cal.—^Hale v. Dolly Varden Lum¬ 
ber Co., App., 230 P.2d 841, 846. 

La.—^Kemp v. Stanley, 16 So.2d 1, 
8, 204 La. 110. 

Tex.—^Willbanks v. Montgomery, Civ. 
App., 189 S.W.2d 337, 339. 

13. N.Y,—People ex rei. Traino v. 
Slattery, 38 N.Y.S.2d 663, 656, 179 
Misc. 206—People v. Formiscio, 39 
N.Y.S.2d 149, 166. 

14. N.Y.—^People v. Formiscio, su¬ 
pra, 

Prlmaxy meaning 

N.Y.—^People v. Formiscio, supra, 

15. Webster New IntD. 

"Superseded" defined in military 

sense see Militia § 11 b. 

16. N.Y.—Cleveland v. City of Wa- 
tertown, 165 N.Y.S. 305, 315, 99 
Misc. 66. 

17. U.S.—City of Los Angeles v. 
Gurdane, C.C.A.CaJ-, 69 P.2d 161, 
163. 

18. Mo.—State v. Melvin, 66 S.W. 
634, 536, 166 Mo. 565. 

19. Webster New IntD. 

“Superseding cause” within law of 

negligence generally see Negli- 
gence 9 111 b. 
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SUPERSEDEAS 

This Title includes express suspension, by writ or other mandate or order of court, of enforcement 
of judgments or orders, or of execution of writs or other process, or of other judicial proceedings; na¬ 
ture and scope of the remedy in general; grounds therefor and defenses thereto; to and against whom 
and as to what judgments, writs, etc., supersedeas is allowed; jurisdiction over and proceedings to obtain 
supersedeas; issuance of writs, orders, etc., of supersedeas, and proceedings thereon; operation, effect, 
and enforcement thereof; review of proceedings; and costs in such proceedings. 


Matters not in this Title, treated elsewhcre in this work, see Descrlptive-Word Index 


Analysis 

§ 1. Definition, and nature and scope of remedy—p 890 

2. Jurisdiction and authority to grant supersedeas—p 891 

3. What may be superseded—p 892 

4. Proceedings to obtain—^p 894 

5. Order, writ, and Service thereof—p 89S 

6 . Waiver of irregularity in issuance or return—p 896 

7. Discharging, quashing, or vacating writ—^p 896 

8 . Operation and efiFect—^p 896 

9. Violation of writ—^p 897 

10. Bonds—p 897 

11. Appeal and error—p 898 

12. Costs—p 898 

See also descriptive word index in the back of this Volume 


§ 1. Definition, and Nature and Scope of 
Remedy 

Supersedeas, which is a writ commanding a stay 
of proceedings, such as the execution of a Judgment, is 
in the nature of a substitute for a biii in equity, and 
will be issued oniy where other remedies are not avall- 
abie. 

Supersedeas or, more accurately, a writ of su¬ 
persedeas is a writ which contains a command to 
stay some ordinary proceedings at law,i and is 
technically a writ to suspend the execution of a 
judgment.2 While originally it was a writ di- 
rected to an officer, commanding him to desist 
from enforcing the execution of another writ 
wihich he was about to execute, or which might 


come into his hands,^ in modern times the term is 
often used synonymously with a “stay of proceed¬ 
ings and by an extension of the term it has 
come to be used as a designation of the effect of 
any proceeding or act in a cause, which, of its own 
force, causes a suspension or stay of proceedings.^ 

Supersedeas as a stay of proceedings in an in¬ 
ferior court pending the review of a cause is dis- 
cussed generally in Appeal and Error §§ 625-679; 
and a stay, quashing, vacation, and other relief 
against execution generally is considered in Ex- 
ecutions §§ 139-164. 

Nature of remedy, A proceeding by superse¬ 
deas is not a proceeding at common law in the 


1. 111.—^Perteet v. People, 70 111. 171. 

Okl.—Corpus Juris clted In Interna¬ 
tional Chlropractic Congress v. 
Johnston, 60 P.2d 1115, 1116, 174 
Okl. 567. 

60 C.J. p 1155 note 1. 


2. Tenn.—Marley v. Ross, 1 Heisk. 
769. 


3. Or.—State v. Small, 90 P. 1110, 
1111, 49 Or. 595. 

60 C.J. p 1156 note 2. 


4. N.M.—Sena v. Dlstrict Court of 
Fourth Judicial Dist., 240 P. 202,. 
30 N.M. 605. 

60 C.J. p 1156 note 3. 

&. Cal.—Dulin v. Pacific Wood, etc.^ 
Co., 33 P. 123, 98 Cal. 304. 
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§§ 1-2 


striet sense of that term.® The writ and the pro- 
ceeding on whioh it is founded are regarded as 
in the nature of a substitute for a bili in equity,*^ 
where the matter of discharge set forth in the pe- 
tition does not appear in the record.® It has been 
said to be a substitute for the writ of audita 
querela,® and that the same rules which govern the 
one must regulate the other, witih but slight ex- 
ceptions.i® The remedy is usually regarded as in¬ 
juncti ve or prohibitive in character, and not cor- 
rective;^^ and it will not function as a writ of 
certiorari or a writ of mandamus.^^ 

While a supersedeas is in one sense a continuation 
of the original suit,^® in another sense it is the 
commencement of a new suit, and it is generally 
so regarded,^^ It is not the process by which the 
suit is prosecuted, but is collateral to the suit.i® 

Scope of remedy. The province of a writ of 
supersedeas is to prevent an abuse of the process 
of the court.^® It has been variously stated that 
its proper office and function are merely to stay 
proceedings and that its object and purpose are 
to suspend the efficacy of a judgment or decree 
The writ cannot operate as an injunction against 
any of the parties to an action,i® and, when al- 
lowable, is only granted in cases of necessity,®® 


and will not be issued where other remedies are 
available.2^ It is, like other original writs, to be 
made use of only in those cases where some unusual 
situation is presented which cannot well be handled 
otherwise;22 since if it were to issue in every 
case where an appeal is pending and where appel¬ 
lant might possibly suffer injury due to the lapse 
of time or other reason, its use would become well 
nigh universal.23 

In a proceeding for a supersedeas, that which 
forms the ground for relief must rest on facts ac- 
cruing subsequent to the decree,^^ such as satisfac- 
tion;25 or, if it relates to antecedent facts, it 
must Show fraud in the decree,^® or want of juris- 
diction in the court, apparent on the face of the 
record,^? or a denial of the relation which au- 
thorizes exeeution.®® 

§ 2. Jurisdiction and Authority to Grant 
Supersedeas 

A coupt ordinarlly has authority to supersede its 
own exeeutions; but whether supersedeas may be issued 
by an appeiiate court, or by a Judge in vacation or at 
chambers, generaily depends on constitutional or statu- 
tory provislons. 

A court has authority, under its general powers, 
to supersede its own exeeutions in a proper case, 


6. Ala.—Mobile Branch Bank v. 
Coleman, 20 Ala. 140. 

7. Ala.—^Bx parte Bnckell, 86 So. 1, 
204 Ala. 441. 

60 C.J. p 1156 note 8. 

Ala.—^Ex parte Bnckell, supra. 

■60 C.J. p 1156 note 9. 

'9. Ala.—Leath v. Lister, 173 So. 59, 
233 Ala. 596. 

*60 C.J. p 1166 note 6. 

Audita querela see 7 C.J.S. p 1278 et 
seq. 

10. Ala.—Mobile Branch Bank v. 
Coleman, 20 Ala. 140—Campbell v. 
Byers, 60 So. 737, 6 Ala.App. 292. 

11. Cal.—Craig v. Stansbury, 174 P. 
404, 37 Cal.App. 668. 

2iev.—^Kress v. Corey, 189 P.2d 352, 
66 Nev. 1. 

12. Nev.—^Kress v. Corey, supra. 

13. W.Va.—^Nadenbousch v. Sharer, 
2 W.Va. 285. 

14. Ala.—Pearsall v. McCartney, 28 
Ala. 110. 

60 C.J. p 1166 note 12. 

15. Tenn.—^Weiss v. McCanless, 140 
S.W.2d 409, 411, 176 Tenn. 222. 


Co. V. Bradley, 39 So. 47, 143 Ala. 
530. 

60 C.J. p 1156 note 13. 

17t Tenn.—McKee v. Board of Blec- 
tions, 116 S.W.2d 1033, 1038, 173 
Tenn. 180, rehearing denied 117 S. 
W.2d 755, 173 Tenn. 276. 

18. 111.—Gumberts v. East Oak St. 

Hotel Co., 88 N.E.2d 883, 404 111. 
386. 

MEainteiLaiLoe of status quo 

The purpose of the writ is to maln- 
tain the status quo that existed be- 
fore the entry of the judgment to 
which it is directed.—Solorza v. Park 
Water Co., 183 P.2d 275, 80 Cal.App.2d 
809. 

Stay of ezecutiou 

(1) The most common function of 
a writ of supersedeas is to stop the 
exeeution of a judgment at law or a 
decree in equity.—Marby v. Ross, 1 
Heisk., Tenn., 769. 

(2) Its purpose Is to enable the 
court, or one of its judges, to stay 
the exeeution of an order or decree of 
the chancery court which, in advance 
of the final hearing, undertakes to 
deprive the litigant of money or 
property.—Hammond v. Rawls, 211 S. 
W.2d 170, 186 Tenn. 427—Blake v. 
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Dodge, 76 Tenn. 466—City of Chat- 
tanooga v. State of Georgia, 3 Tenn. 
App. 42. 

19. Cal.—^Wood V. Board of Fire 
Com’rs of City of Los Angeles, 195 
P. 739, 50 Cal.App. 593. 

20. N.C.—McArthur v. Land & Lum- 
ber Co., 80 S.E. 403, 164 N.C. 383. 

60 C.J. p 1156 note 16. 

21. Ky.—Tracy v. Elizabethtown L. 
& B. S. R. Co.. 12 Ky.Op. 687. 

22r Cal.—^Bogart v. Board of Medlcal 
Examlners, 221 P.2d 168, 99 Cal. 
App.2d 170. 

23. Cal.—Bogart v. Board of Medl¬ 
cal Examlners, supra. 

24. Ala.—^Huett v. Nevins, 50 So.2d 
160, 266 Ala. 37—Merrill v. Travis, 
26 So.2d 258, 248 Ala. 42. 

60 C.J. P 1166 note 17. 

25. Ala.—Merrill v. Travis, supra. 

60 C.J. p 1156 note 18. 

26. Ala.—Merrill v. Travis, supra. 
60 C.J. p 1156 note 19. 

27. Ala.—^Merrill v. Travis, supra. 

60 C.J. p 1156 note 20. 

28. Ala.—Ex parte Brickell, 86 So. 
1. 204 Ala. 441. 

60 C.J. p 1166 note 2L 


16. Ala.—Jesse French Piano, etc., 
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especially when it has general jurisdiction of the 
subject,29 and the ground for jurisdiction to award 
the writ is the power and duty of the courts to pre- 
vent the abuse of their process when an improper 
or unjust use is attempted to be made of it.^o It 
has been held that a court which has general ap¬ 
pellate and revisory jurisdiction over inferior tri- 
bunals may exercise such power by supersedeas 
where no appeal or writ of error lies for the cor- 
rection of judgments of such inferior tribunals.^^ 
However, notwithstanding constitutional or statu- 
tory provisions authorizing the supreme court or a 
judje thereof to issue supersedeas, an application 
for a supersedeas of execution issuing on a judg- 
ment from the court below must first be made to 
that court, and refused by it, before the supreme 
court will hear such application 2 and, wihere an 
error in a default judgment is one which might be 
reversed in an appellate court, no supersedeas will 
be allowed until after motion to the lower court or 
judge has been made and overruled.33 In any event, 
an inferior court judge has no power or jurisdic¬ 
tion to grant an order for supersedeas to the judg- 
ments or decrees of the supreme court.^^ 

A proceeding in supersedeas should be granted out 
of the court where the record on which it is pro- 
cured remains, or be returnable in the same court 
it cannot be granted out of any court returnable 
in the same court, where the record on which it is 
returnable is not there,S6 and, if the record is 
not brought into the court where the writ is sued, 
there should be judgment against plaintiff-^"^ How¬ 


ever under a statute providing that a party may 
apply to any judge of the court for an order of 
supersedeas, it has been held that an application 
may be made to a judge of one district although 
the action is triable elsewhere.38 

Whether in any case the writ of supersedeas 
should issue lies in the sound discretion of the 
court.39 

In vacation or at chamhers. In the absence of 
statutory authority, a judge cannot, in vacation or 
at chambers, issue writs of supersedeas staying an 
execution on a judgment,staying proceedings on 
a peremptory mandamus,^^ or staying all actions 
against one who has taken possession of lands in 
a condemnation proceeding.^^ However, author¬ 
ity is sometimes conferred by the constitutiones or 
by statute^e on the supreme court, or any judge 
thereof, either in term or vacation to issue writs 
of supersedeas. Where authorized by statute, a 
judge may, in vacation, issue writs of supersedeas 
staying proceedingses under a judgment or an ex- 
ecution,e6 or staying proceedings under a previous 
order appointing a receiver.e^ 

§ 3. What May Be Superseded 

Supersedeas is most frequently used to suspend exe* 
cutions improperly issued or where an improper or un¬ 
just use is attempted to be made of them. The writ 
cannot Issue to supersede Interlocutory orders or de¬ 
crees except In so far as authorized by statute. 

The writ of supersedeas is perhaps most fre¬ 
quently used to suspend and quash executions,^^ 


29. Ala.—Payne v. Thompson, 48 
Ala. 535—^Lockhart v. McElroy, 4 
Ala. 672. 

Authority to allow stay pending ap¬ 
peal see Appeal and Error § 634. 

30. Ala.—^Leath v. Llster, 173 So. 69, 
233 Ala. 595. 

60 C.J. p 1157 note 24. 

31. Tenn.—State v. Bockman, 201 S. 
W. 741, 139 Tenn. 422. 

Authority of supreme court to grant 
supersedeas to Interlocutory order 
or decree see Infra § 3. 

32. Ark.—^Hofler v. State, 16 Ark. 
214—^Ex parte Blxley, 13 Ark. 286. 

33. Va—^Davls v. Commonwealth, 16 
Gratt. 134, 67 Va 134. 

34. Tenn.—^Dibrell v. Eastland, 3 
Yerg. 607. 

35. Ala—^Payne v. Thompson, 48 
Ala 535. 

Mlss.—Wynne v. Illinois Cent. R, Co., 


66 So. 410, 105 Mlss. 786, 108 Mlss. 
376. 

36. Ala.—Payne v. Thompson, 48 
Ala. 535. 

60 C.J. p 1157 note 40. 

37. Ala—^Payne v. Thompson, su¬ 
pra. 

38. N.T.—Wells v. Jones, 2 Abb.Pr. 

20 . 

39. Cal.—Back v. Hook, 226 P.2d 
1005, 101 Cal.App.2d 656. 

Discretion of court or Judge to Issue 
supersedeas on appeal generally see 
Appeal and Error § 635. 

Zaterlocntory judgmeiit 
Ga—^Pope v. U. S. Pldellty & Guar- 
anty Co., 20 S.E.2d 13, 193 Ga. 769. 

Dlsoretloa held not abnsed 
Ga.—^Pope V, U. S. Pidelity & Guar- 
anty Co., supra. 

40. N.J.—Chadwick v. Reeder, 19 N. 
J.Law 166. 


41. N.Y.—People v. Steele, 1 Edm. 
Sel.Cas. 568. 

42 . Cal.—Loomls v. Andrews, 49 Cal. 
239. 

43. Ark.—Ex parte Caldwell, 5 Ark. 
390. 

60 C.J. p 1157 note 29. 

44 . Va—Cheshire V. Atklnson, 1 
Hen. & M. 210, 11 Va 210. 

60 C.J. p 1157 note 30. 

45. N.T.—Sales v. Woodln, 8 How. 
Pr. 349. 

60 C.J. p 1157 note 35. 

46 . 111.—Bonnell v. Neely, 43 111. 288. 
60 C.J. p 1167 note 36. 

47. Wis.—State v. Taylor, 19 Wls.. 
566. 

48 . Ala—^Ex parte Pearl Roller Mill' 
Co., 45 So. 423, 154 Ala 232. 

Judgments or orders which may be 
superseded or stayed pending ap¬ 
peal see Appeal and Error § 632. 
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either when they are improperly issued^9 or where 
an unjust or improper use is attempted to be made 
of them,50 as, for example, where a judgment on 
which execution is issued has been satisfied.^i The 
writ generally will lie in all cases where a writ of 
audita querela would lie at common law.52 Under 
some statutes it has been held that the use of the 
writ is confined to judgments and decrees in civil 
actions.53 Supersedeas may not be used as a rem- 
edy against persons acting independently of a court 
and without the aid of its process.54 After the 
denial of a motion for change of venue on the 
ground that an impartial jury could not be obtained 
in the county in which the crime was committed, 
supersedeas is properly denied.55 Supersedeas will 
lie to stay proceedings pending the determination of 
an appeal containing issues which will become res 
adjudicata. 5 6 

Intcrlociitory orders or decrees. Where a statute 
authorizes the supreme court to allow a superse¬ 
deas from a final judgment of an inferior court, 
no supersedeas can issue to an interlocutory order 
or decree-^*^ However, under some statutes power 
is conferred on the supreme court, in term, and any 
of the judges, in vacation, to grant writs of su¬ 


persedeas to interlocutory orders and decrees, as 
in the case of final decrees. ^8 Under such stat¬ 
utes it has been held that the supreme court can 
simply suspend or supersede, for the time being, 
the execution of such orders and decrees as are 
of a nature to be actively and affirmatively en- 
forced,59 and are in fieri.^O 

On the other hand, it has been held under such 
statutes that the court has no power, in this mode,, 
to reverse the action of the inferior court, or to set 
aside, or annui, or supersede orders or decrees, 
which are merely of a negative or prohibitory char¬ 
acter,or such as are intended to impound and 
protect property,62 or such as have been executed,®^ 
or the fiat of a chancellor awarding extraordi- 
nary process,®^ or an order appointing a receiver 
for the protection of property pendente lite.®® 
However, where a receiver should not have been 
appointed at all, or until the issues were settled 
which justified his appointment, the order may be 
superseded,®® as may also the void appointment of 
an administrator pendente lite.®*^ In fact it has 
been said that the writ of supersedeas is the only 
remedy available to obtain a review of an inter¬ 
locutory order, making a temporary appointment of 


49. Ala.—Thompson v. Lassiter, 6 

So. 33. 86 Ala. 536. 

60 C.J. p 1157 note 45. 

50. Ala.—Lockhart v. McElroy, 4 
Ala. 572. 

60 C.J. p 1158 note 46. 

51. Ala.—Thompson v. Lassiter, 6 
So. 33, 86 Ala. 536. 

60 C.J. p 1158 note 47. 

52. Ala.—Thompson v. Lassiter, su¬ 
pra. 

60 C.J. p 1158 note 49. 

Judgments and executlons suhject to 
review by writ of audita querela 
see Audita Querela § 2. 

53. Md.—Backus v. State, 86 A. 601, 
118 Md. 636. 

54. Cal.—Lapique v. Kelley, 228 P. 
366, 68 Cal.App. 6. 

60 C.J. p 1168 note 64. 

65. Ga.—Btchison v. State, 2 S.E.2d 
673, 59 Ga.App. 876. 

66. Cal.—^Fleld v. Hughes, App., 16 
P.2d 160. 

Suit to compel satlsfactlon of judg- 
xnent 

Writ of supersedeas would be 
granted to stay suit to compel mi¬ 
noras insurer to satisfy judgment 
procured against minor without ap¬ 
pointment of guardlan pending ap¬ 
peal from order refusing to vacate 
Judgment.—^Fleld v. Hughes, supra. 


57. Miss.—Wynne v. Illinois Cent. R. 
Co„ 66 So. 410, 105 Miss. 786, 108 
Miss. 376. 

60 C.J. p 1158 note 51. 

58. Tenn.—Gwynne v. Memphis Ap- 
peal-Avalanche Co., 30 S.W. 23, 93 
Tenn. 603. 

60 C.J. p 1168 note 52. 

59. Tenn.—Weiss v. McCanless, 140 
S.W.2d 409, 176 Tenn. 222—City of 
Chattanooga v. State of Georgla, 
3 Tenn.App. 42. 

60 C.J. p 1158 note 53. 

Order held affirmative 

The court of appeals would assume 
jurisdiction of petition for writs of 
certiorari and supersedeas to super¬ 
sede order of county judge appoint¬ 
ing administrator pendente lite and 
order of Circuit judge denying issu- 
ance of writs of certiorari and super¬ 
sedeas, on the theory that if the 
county judge enter a void order, 
which he Is attempting to execute, 
and the Circuit judge to whom the 
case is flrst appealable fails to super¬ 
sede it, his order denying relief is as 
affirmative as the county judge’s in 
that it authorizes the enforcement of 
a void order.—^Lewis v. Burrow, 127 
S.W.2d 796, 23 Tenn.App. 146. 

60. Tenn.—^Welss v. McCanless, 140 
S.W.2d 409, 176 Tenn. 222. 

60 C.J. p 1158 note 54. 

893 


61. Tenn.—Weiss v. McCanless, su¬ 
pra. 

60 C.J. p 1158 note 55. 

62. Tenn.—^Weiss v. McCanless, su¬ 
pra. 

63. Tenn.—Weiss v. McCanless, su¬ 
pra. 

60 C.J. p 1158 note 56. 

64. Tenn.—Baird v. Cumberland, 
etc., Turnplke Co., 1 Lea 394. 

60 C.J. p 1158 note 69. 

65. Tenn.—Troughber v, Akin, 73 S. 
W. 118, 109 Tenn. 461. 

60 C.J. p 1168 note 57. 

66. Tenn.—Downing v. Dunlap CoaL 
etc., Co., 24 S.W. 122, 93 Tenn. 22L 

60 C.J. p 1158 note 58. 

67. Tenn.—Lewis v. Burrow, 127 
W.2d 795, 23 Tenn.App. 146. 

Appointment held void 

The appointment of administrator 
pendente lite was void and would be 
superseded, where appointment was 
made solely on ground that will was 
in contest, and it was not charged or 
proved that executor was dlsqualified 
or unflt or that anyone was contest- 
ing the rlght to administer.—Lewis 
V. Burrow, supra. 
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an administrator, where the court was acting ille- 
gally or in excess of its jurisdiction.^S It has 
been held that a petition which seeks a writ of su¬ 
persedeas and a writ of certiorari will lie as to an 
injunction which was beyond the power and juris- 
diction of a court to is sue and the fact that the 

issuing court failed to rule on the motion to dis¬ 
solve the injunction for a lengthy period is not 
sufficient to defeat petitioner^s right.'^^ Where 
statutes creating a court of appeals provide that 
the supreme court can reach a case properly brought 
to the intermediate court only by certiorari, and 
only then after final decree of that court, it has 
been held that the supreme court cannot issue a 
supersedeas to an interlocutory order of the court 
of appeals.'^! 

§ 4. Proceedings to Obtain 

Rules of court as to an application for a supersedeas 
jTiust be complied with, when applicable. There must be 
.a sufficient petition in the nature of a declaration or 
statement of facts; and the court may inquire into the 
relevant facts. 

The rules of court as to filing an application for 
a supersedeas must be complied with, when applica- 
ble .'^2 A petition for a supersedeas is sometimes 
regarded as in the nature of a declaration'^3 or 
■statement of facts,and, as such, it may be pleaded 
or demurred to;'^^ but the same strictness in plead- 


ing is not required as in an ordinary bili in equity,76 
even though, as discussed supra § 1, the writ and 
the proceeding may be regarded as in the nature 
of a bili in equity. However, the material alle- 
gations of a petition for supersedeas are required 
to be proved in order to authorize a judgment for 
petitioners thereon.'^'^ 

It has been held that the petition may ask re- 
lief in more than one cause,'^^ that the pleadings 
must be made in the names of the parties,*^^ and 
that the application should be addressed to the 
court and not to one of its members.^O A petition 
for a supersedeas to prevent the sale of exempt 
property under execution must set forth under oath 
that petitioner is a resident of the state, and must 
contain a description of all his property real and 

personal.8'2 

Verification. It is not required that the petition 
presented should be verified by the oath of the per- 
son in whose name, and on whose behalf, it is 
filed;S3 any person who knows the matters set 
forth in the petition to be true may verify it.^^ 

Amendment, Since a petition is in the nature of 
a declaration, it may be amended by leave of court,^5 
on demurrer sustained,^® provided the amendment 
does not make an entirely different case.87 


€8. Tenn.—Lewls v. Burrow, supra. 

Tlie terms «'actiiLg' llleffally” or iu 
<<ezces8 of jurlsdictlon” wlthln rule 
that writ of supersedeas is available 
to obtain review where court is act¬ 
ing illegally or in excess of jurisdic- 
tion mean the same thing, and “ex¬ 
cess of jurisdiction," as distinguished 
from “absence of Jurlsdiction,” means 
that an act, although within general 
powers of tribunal, is not authorized, 
because conditions which alone au¬ 
thorize exercise of general power in 
respect of it are wanting.—Lewis v. 
Burrow, supra. 

69. Tenn.—Hagan v. Henry, 76 S. 
W.2d 994, 168 Tenn. 223, distin- 
guishing Howell v. Thompson, 170 
S.W. 253, 130 Tenn. 311. 

70. Tenn.—^Hagan v. Henry, 76 S.W. 
2d 994, 168 Tenn. 223. 

71. Tenn.—First Nat. Bank v. Plant- 
ers’ Nat. Bank of Clarksdale, Miss., 
12 S.W.2d 528, 158 Tenn. 50—Walk- 
•er V. Lemma, 167 S.W. 474, 129 
Tenn. 444. 

72. Ind.—Northern Indi ana R. Co. v. 
Michigan Cent. R. Co., 2 Ind. 670. 

SO C.J. p 1159 note 74. 


73- Ala.—Pearsall v. McCartney, 28 
Ala. 110. 

60 aj. p 1169 note 69. 

Application for stay pending appeal, 
notice thereof, and proceedings 
thereon see Appeal and Error § 
637. 

74- Ala.—^Powell v. Washington, 15 
Ala. 803—Shearer v. Boyd, 10 Ala. 
279. 

75- Ala.—^Pearsall v. McCartney, 28 
Ala. 110. 

60 C.J. p 1159 note 71. 

76- Ala.—Henderson v. Planters’ & 
Merchants' Bank of Ozark, 69 So. 
493, 178 Ala. 420. 

60 C.J. p 1169 note 72. 

77. Ala.—Thorn v. First Nat. Bank, 
146 So. 75, 25 Ala.App. 315. 

Petition to supersede forfeltiire judg- 
anent 

Allegatlon, in petition to supersede 
forfeiture Judgment, that sureties 
paid amount of replevin bond to ob- 
ligee, who released all his claim, was 
held material, and required to be 
proved to authorize Judgment for pe¬ 
titioners.—Thorn v. First Nat. Bank, 
supra. 


78. Ala.—Jones v. Welch, 15 Ala. 
306. 

60 C.J. p 1159 note 76. 

79. Ala.—Edwards v. Lewls, 16 Ala. 
813. 

80. Me.—^Haskell v. Hazard, 33 Me. 
585. 

81. Ark.—May v. Hutson, 16 S.W. 
606, 54 Ark. 226. 

60 C.J. p 1159 note 78. 

82. Ark.—May v. Hutson, supra— 
Brown v. Peters, 13 S.W. 729, 53 
Ark. 182. 

83. Ala.—Mobile Branch Bank v. 
Coleman, 20 Ala 140. 

84. Ala.—Mobile Branch Bank v. 
Coleman, supra. 

60 C.J. p 1159 note 81. 

85. Me.—Haskell v. Hazard, 33 Me. 
585. 

86. Ala.—^Pearsall v. McCartney, 28 
Ala. 110. 

Ark.—^May v. Hutson, 16 S.W. 606, 64 
Ark. 226. 

87. Ala.—^Pearsall v. McCartney, 28 
Ala. 110. 
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Parties, An assignee of a judgment is a prop- 
er defendant to a petition for supersedeas of an 
execution issuing thereon.^s Defendant in a judg¬ 
ment, who applies for a supersedeas, is plaintiff in 
the proceeding subsequently had on his petition for 
a supersedeas.^® 

Notice. Plaintiff in execution is not entitled to 
notice of the filing of an application in vacation,®® 
although he is entitled to notice of the hearing in 
term time.®^ 

Hearing, In accordance with the rule that that 
which forms the ground for relief, in a supersedeas 
proceeding to annui an execution, must rest on facts 
accruing subsequent to the judgment or decree, dis- 
cussed supra § 1, the court may inquire into mat- 
ters operating in equitable satisfaction of the judg- 
ment.®2 Where a petition is filed to set aside and 
suspend a sheriff’s return of forfeiture of a bond 
and to set aside execution thereon, it has been held 
not to be error to permit the sheriff to testify that 
he made no second levies on certain property,®® 
and to testify as to what he really did in the prem- 
ises as to levy and attachment.®^ Where an is- 
sue is formed on the facts set forth in a petition 
for a supersedeas of an execution, it may prop- 
erly be submitted to a jury for decision,®^ and 
should then be tried as other issues of fact sub¬ 
mitted in ordinary cases and under the same rules of 
evidence.®® Plaintiff in the supersedeas proceed¬ 
ing is entitled to open and conclude the argument.®*^ 
Since, as discussed infra § 8, a supersedeas to an 
interlocutory decree does not operate as an appeal 


or writ of error so as to bring the cause into the 
appellate court for review, whether a lower court 
was in error in granting a supersedeas is not a mat- 
ter for consideration by a higher court on an ap¬ 
plication to supersede the lower court’s superse¬ 
deas.®® 

§ 5. Order, Writ, and Service Thereof 

The writ of supersedeas, which is to be distinguished 
from the order therefor, must foiiow the substantiai re- 
quirements of the statute, inciuding statutory requisites 
as to the time of issuance. 

The order for a supersedeas is not a supersedeas 
of itself;®® it is but the declaration of the judge 
that it is fit under the circumstances that a su¬ 
persedeas should issue;^ and it may be recalled 
by him at any time before it is complied with, if 
on consideration he deems it improper or improvi- 
dent.2 The supersedeas must follow the substan¬ 
tiai requirements of the statute,® and should con- 
form to the order for its issuance.^ The writ is 
not addressed to a siheriff or other officer to be 
served on him who holds the process, the action of 
which is to be suspended,^ but is directed to the 
officer who holds the process,® informing him that 
the execution or other mandate has been supersed- 
ed,*^ and it may be served by anyone.® In giving 
notice of a supersedeas, it has been held that the 
sheriff must pursue the mode required by statute 
for giving notice on replevy bonds.® 

Time of issuance, Where it is provided by stat¬ 
ute that no writ of supersedeas should be issued 


88. Ala.—^Eslava v. Farley, 72 Ala. 
214. 

88. Ala.—Pearsall v. McCartney, 28 
Ala. 110. 

90. Ala.—Ex parte Pearl Roller Mlll 
Co., 45 So. 423, 154 Ala. 232. 

91. Ala.—Ex parte Pearl Roller Mill 
Co., supra. 

92. Ala.—^Henderson v. Planters’ & 
Merchants’ Bank of Ozark, 59 So. 
493, 178 Ala. 420. 

93. Ala.—^Fleming v. Moore, 105 So. 
679, 213 Ala. 692. 

94. Ala.—Fleming v. Moore, supra. 
60 C.J. p 1159 note 92, 

95. Ala.—Henderson v. Planters' & 
Merchants’ Bank of Ozark, 59 So. 
493, 178 Ala. 420. 

60 C.J. p 1159 note 93. 

96. Ala.—Bower v, Saltmarsh, 19 
Ala. 274. 


97. Ala.—Pearsall v. McCartney, 28 
Ala. 110. 

98. Tenn.—^Weiss v. McCanless, 140 

S.W.2d 409, 176 Tenn. 222. 

Superseding commissio]Ler’s action 

Whether Circuit judge was in error 
in granting supersedeas to supersede 
the action of the commissioner of 
finance and taxation in revoklng a 
retail liquor dealer’s license was not 
a matter for consideration by the su¬ 
preme court on application to super¬ 
sede the Circuit judge’s supersedeas. 
—^Weiss V. McCanless, supra. 

99. Va.—Anderson v. Lively, 6 Leigh 
77, 33 Va. 77. 

60 C.J. p 1160 note 96. 

When writ takes effect see infra § 

8 . 

1. S.C.—Corpus juris quoted in City 
of Spartanburg v. Belk’s Depart¬ 
ment Store of Clinton, 20 S.E.2d 
157, 167, 199 S.C. 468. 

60 C.J. p 1160 note 97. 
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2. S.C.—Corpus Juris quoted In City 
of 'Spartanburg v. Belk’s Depart¬ 
ment Store of Clinton, 20 S,E.2d 
167, 167, 199 S.C. 458. 

60 C.J. p 1160 note 98. 

3. Md.—Backus v. State, 85 A. 501, 
118 Md. 636. 

4. Ark.—Ex parte Woods, 3 Ark. 
632. 

5. Ala.—Welch v. Jones, 11 Ala. 660. 
Mass.—Keith v. Perlis, 121 N.E. 108^ 

231 Mass. 409. 

6. Ala.—^Welch v. Jones, 11 Ala. 660. 
Mass.—Keith v. Perlis, 121 N.E, 108, 

231 Mass. 409. 

7. Ala.—^Welch v. Jones, 11 Ala. 660'. 
Mass.—^Keith v. Perlis, 121 N.E. 108, 

231 Mass. 409. 

8. Ala.—^Welch v. Jones, 11 Ala. eoo*. 
Mass.—Keith v. Perlis, 121 N.El 108> 

231 Mass. 409. 

9. Va.—Mackey v. Fuqua, 2 Call 496, 
6 Va. 496. 
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after a certam period from the time a judgment 
shall be made final, if a supersedeas is not given 
within the time limited by the statute, the right to 
the remedy is lost and if given thereafter, it is 
ineffective^l Under such a statute it has been held 
that the order awarding the writ was the cam- 
mencement of the proceedings on the supersedeas, 
and that, if the order was within the period, al- 
though the bond was not given until after the ex- 
piration of the period, so that the writ could not 
issue until affer that lapse of time, on the execution 
of the bond the writ might issue.^^ However, where 
both the order awarding the supersedeas and the 
supersedeas bond were made shortly after the 
judgment, it has been held that a writ awarded 
after the lapse of twelve years was improvidently 
issued,!^ even though there was no clerk of court 
at the time the order was made, where such vacancy 
did not continue during the statutory period.^S 

§ 6. Waiver of Irregularity in Issuance or 
Return 

Irregularity in the issue and return of a writ of su¬ 
persedeas is waived by appearance and answer to the 
application for the writ. 

Where, on a hearing in term time, on an applica¬ 
tion for a writ of supersedeas, a plaintiff in ex- 
ocution appeared and filed an answer and demanded 
a jury trial, it has been held that, by so doing, he 
waived any irregularity in the issue and return of 
the writ.i® 

§ 7. Discharging, Quashing, or Vacating 
Writ 

A writ of supersedeas wlll be quashed where there is 


a substantlal variance between it and the order for Its 
issuance, where it embraces several Judgments, or where 
It was otherwise improperly issued. 

A writ of supersedeas will be quashed where there 
is a substantial variance between the supersedeas 
and the order for its issuance,^*^ or where the su¬ 
persedeas embraces several judgments even though 
between the same parties and on claims of a like 
nature,! 8 although it has been held that a writ of 
supersedeas which embraces two separate exeeu- 
tions is not a nullity.!^ So, too, a supersedeas is¬ 
sued improvidently or without warrant of law will 
be quashed or vacated on motion,20 as will a writ 
granted on an ex parte application,^! or one grant- 
ed by an inferior court to a judgment of the su¬ 
preme court.22 A motion to discharge a super¬ 
sedeas suspending an interlocutory order will not 
be granted, however, where the proper parties in 
interest are not properly before the court and the 
cause is not ready for hearing.23 

Discharge by lapse of time. A writ of superse¬ 
deas granted to stay proceedings until the next 
term of court is discharged at the end of the next 
term,24 and an order of the court discharging it 
during that term has been held not erroneous.25 

§ 8. Operation and Effect 

A supersedeas suspends the efflcacy of a Judgment, 
but does not annui the Judgment itseif. It has no retro- 
active operation, and what is lawfully done before the 
writ takes effect is vaiid and must stand. 

A supersedeas suspends the efficacy of a judg¬ 
ment,26 but does not, like a reversal, annui the judg¬ 
ment itseif.27 Its object and effect are to stay fu- 


10. Va.—^Anderson v. Lively, 6 Leigh 
77, 33 Va. 77. 

11. Va.—^Anderson v. Lively, supra. 

12. Va,—Anderson v. Lively, supra 
—Overstreet v. Marshall, 3 Call 
192, 7 Va. 192. 

13. Va.—Overstreet v. Marshall, su¬ 
pra, 

14. Va.—^Anderson v. Lively, 6 Leigh 
77, 33 va. 77. 

60 C.J. p 1160 note 13. 

15. Va.—^Anderson v. Lively, supra. 

16. Ala,—^Ex parte Pearl Roller Mill 
Co., 45 So. 423, 154 Ala. 232. 

17. Ark,—Ex parte Woods, 3 Ark. 
532. 

60 C.J. p 1160 note 17. 

Modifying or vacating supersedeas or 
stay pending appeal see Appeal and; 
Error §§ 658-661. 


18. Va.—^Ayres v. Lewellin, 3 Leigh 
609, 30 Va. 609. 

19. Ala.—Jones v. Welch, 15 Ala. 
306. 

20. Va.—^Anderson v. Lively, 6 Leigh 
77, 33 Va. 77. 

W.Va.—Baltimore, etc., R. Co. v. An- 
non, 18 W.Va. 393. 

21. Ark.—^Farrelly v. Cross, 10 Ark. 
197. 

22. Tenn.—Dibrell v. Eastland, 3 
Terg. 607. 

23. Tenn.—Richmond v. Tates, 3 
Baxt. 204. 

60 C.J. p 1160 note 23. 

24. Tenn.—Benton v. Engleman, 
Cooke 496. 

25. Tenn.—Benton v. Engleman, su¬ 
pra. 


28. 111.—Gumberts v. East Oak St. 

Hotel Co., 88 N.B.2d 883, 404 111. 
386. 

Tenn.—^Lewis v. Burrow, 127 S.W.2d 
795, 23 Tenn.App. 145. 

60 C.J. p 1161 note 27. 

Operation and effect of supersedeas 
or stay pending appeal or writ of 
error see Appeal and Error §§ 662- 
674. 

Stay of proceedings as suspending 
running of period of limitations .see 
Limitation of Actions §§ 251-254. 

Restraining or controlllng effect of 
supersedeas by injunction see In¬ 
junctione § 44. 

27. Cal.—Solorza v. Park Water Co., 
183 P.2d 275, 80 Cal.App.2d 809. 

111.—Gumberts v. East Oak St. Ho¬ 
tel Co., 88 N.E.2d 883, 404 111. 386. 

Tenn.—Lewis v. Burrow, 127 S.W.2d 
795, 23 Tenn.App. 145. 
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cure proceedings,28 and not to undo what is already 
done.29 It has no retroactive operation,30 so as to 
deprive a judgment of its force and authority from 
the beginnmg,3i but only suspends the judgment 
after and while it is itself effectual.32 Hence, what- 
ever is lawfully done under the judgment before the 
supersedeas takes effect is valid and must stand,^2 
but anything done afterward is unauthorized by the 
judgment, and must be set aside.34 

The supersedeas prevents the enforcement of a 
judgment or decree by process of the court,85 and, 
when ordered and issued to an officer by proper 
authority, he is bound to obey it;26 and, if he holds 
property in his custody under an attaohment, the 
supersedeas operates to release the property, and 
authorizes the officer to return it to the debtor,37 
without requiring a bond that it shall be forth- 
coming at the end of the suit,38 although the writ 
is sued out in forma pauperis.29 

Effect as to interlocutory decrees, A superse¬ 
deas to an interlocutory decree, where allowable, 
does not operate as an appeal or writ of error so 
as to bring the cause into the appellate court for 
review;^® the cause remains in the court below,^'i 
and the effect of the writ is merely to suspend the 
decree until the final hearing.-*^ 


Time of taking effect, Since an order for a su¬ 
persedeas is not a supersedeas of itself, as dis- 
cussed supra § S, the order has no effect until the 
writ issues.^3 The supersedeas takes effect not 
at the moment when it is issued,but when the 
proper evidence of its existence has been fur- 
nished,^^ or when the officer who holds the proc¬ 
ess superseded has actual notice of it.'^® 

§ 9. Violation of Writ 

Certain actions taken after supersedeas have been 
heid not a violation of the writ, which wouid be a con- 
tempt. 

A suit brought by a curator of an estate to secure 
instructions as to his duties, the object being to 
preserve the estate pending litigation, has been 
held not a violation of a supersedeas order in a 
proceeding involving the estate.'^^ violation 

of a supersedeas is a contempt, as discussed in Con- 
tempt § 16. 

§ 10. Bonds 

A bond or undertaking Is ordinarlly required to be 
glven in order to obtain a supersedeas. 

Under some statutes a bond or undertaking is 
required to be given in order to obtain a super- 
sedeas,^8 which bond, if the supersedeas is set aside. 


Tex.—Corpus Juris cited In Thomp¬ 
son V. Haney, Civ.App., 191 S.W.2d 
491, 494. 

60 C.J. p 1161 note 28. 

28. 111.—First Nat. Bank of Jones- 
boro V. Road District No. 8, 68 N. 
E.2d 884, 886, 389 111. 156. 

60 C.J. p 1161 note 29. 

29. 111.—People v. Davld, 169 N.B. 
263. 328 111. 230. 

60 C.J. p 1161 note 30. 

30. Ky.—Gardner v. Continental Ins, 
Co., 101 S.W. 911, 31 Ky.L. 69. 

60 C.J. p 1161 note 31. 

Bevlval of dissolved Injunctlon 

A supersedeas cannot function to 
effect a revival or reinstatement of 
a temporary, prohibitive injunction, 
once dissolved.—Kress v. Corey, 189 
P.2d 362, 65 Nev. 1. 

31. Ky.—Gardner v. Continental Ins. 
Co., 101 S.W. 911, 31 Ky.L. 69. 

60 C.J. p 1161 note 32. 

32. Ky.—Gardner v. Continental Ins. 
Co., supra. 

60 C.J. p 1161 note 33. 

33. Ky.—Gardner v. Continental Ins. 
Co., supra. 

60 C.J. p 1161 note 34. 


34. Ky.—Gardner v. Continental Ins. 
Co., supra. 

60 C.J. p 1161 note 36. 

35. Cal.—Solorza v. Park Water Co., 
183 P.2d 275, 80 Cal.App.2d 809. 

Ga.—Town of Fairburn v. Brantley, 
130 S.E. 67, 161 Ga. 199. 

N.M.—Gumberts v. East Oak St. Ho- 
tel Co., 88 N.B.2d 883, 404 111. 386. 
Tenn.—^Weiss v. McCanless, 140 S.W. 
2d 409, 176 Tenn. 222. 

36. Miss.—Williams v. Stewart, 20 
Miss. 633. 

Tenn.—^McCamy v. Lawson, 3 Head 
266. 

37. Tenn.—Fry v. Manlove, 1 Baxt. 

266, 25 Am.R. 775—^McCamy v. 

Lawson, 3 Head 256. 

38. Tenn.—^McCamy v. Lawson, su¬ 
pra. 

39. Tenn,—^McCamy v. Lawson, su¬ 
pra. 

40. Tenn.—^Weiss v. McCanless, 140 
S.W.2d 409, 176 Tenn. 222—^Lewis 
V. Burrow, 127 •S.W.2d 796, 23 Tenn. 
App. 146. 

60 C.J. P 1161 note 42. 
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41 . Tenn.—Lewls v. Burrow, supra. 
60 C.J. p 1161 note 43. 

42 . Tenn.—Lewis v. Burrow, supra. 
60 C.J. p 1161 note 44. 

43. Ark.—^Farris v. State, 33 Ark. 
70. 

60 C.J. p 1161 note 47. 

Commencement and contlnuance of 
supersedeas or stay pending appeal 
or writ of error see Appeal and 
Error § 663. 

44 . Ky.—^Runyon v. Bennett, 4 Dana 
698, 29 Am.D. 431. 

45. Ky.—Runyon v. Bennett, supra. 

46 . Ky.—Runyon v. Bennett, supra. 
Mass.—Keith v. Perlis, 121 N.E. 108, 

231 Itlass. 656. 

47. Va.—Gooch v. Old Dominion 
Trust Co., 92 S.R 846, 121 Va. 29. 

43 . Ga.—^Abney v. Harris, 66 S.E.2d 
905, 208 Ga. 184. 

Requirements with respect to bond in 
granting supersedeas pending ap¬ 
peal see Appeal and Error §§ 643* 
667. 

Graut without bond held error 
Ga.—^Abney v. Harris, supra. 


83 C.J.S.—67 
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is given the force and efJfect of a judgment^^ 
However, where execution issues improvidently, it 
has been held that the court will issue a superse¬ 
deas without recognizance ;50 and, where a super¬ 
sedeas was allowed without requiring a bond when 
one should have been required, and the cause was 
docketed without objection, it has been held that 
the supersedeas will not be dismissed on motion 
made after the lapse of several years from the 
time of awarding it^t A statute granting the right 
to proceed on a pauperas oath has been held to 
apply to writs of supersedeas in lieu of an appeal, 
so that on a proper showing a supersedeas may 
be had on the pauper’s oath without a bond.^^ 

The supersedeas bond will not, of itself, operate 
to supersede a judgment;53 and it will be presumed 
that the court approved the bond and security be- 
fore ordering a supersedeas to issue.54 Although 
the condition of a bond does not conform to the 
statute, if the bond was effectual to delay the col- 
lection of the execution, it has been held that the 
bond becomes absolute on the discharge of the 
supersedeas,55 and may be prosecuted as an obliga- 
tion at common law;56 and, where the parties stay 
execution by illegal proceedings, neither the Prin¬ 
cipal nor the surety will be allowed to avoid re- 
sponsibility by reason of their illegal act.57 

Actions on honds. Rules governing actions on 
bonds and the amount of recovery therein gen- 
erally, discussed in Bonds §§ 99-133, have been ap- 
plied in actions on supersedeas bonds.’58 It has 


been held that a petition on a bond must allege 
that a supersedeas was issued59 by the proper offi- 
cer,60 although it has also been held that it is no 
ground for demurrer to a declaration on such a bond 
that it does not aver the issuance^^ and return62 
of the supersedeas, and thaft any defects in the 
bond are matters of defense on issue.®^ It has 
further been held unnecessary to set forth the judg- 
ment and execution in consequence of which the 
writ was sued out where the bond narrates the 
judgment.5^ A petition is demurrable where it 
does not allege that the judgment has not been 
paid;55 but an averment that the writ was dis- 
charged and that defendant in execution has not 
paid the judgment, interest, and damages whereby 
the bond became forfeited has been held to be a 
sufficient averment of damages.^s Money judg- 
ments may sometimes be authorized on superse¬ 
deas bonds.®'^ 

§11, Appeal and Error 

Review of the discretionary action of the trial 
court with respect to granting a supersedeas or 
stay pending appeal, or fixing the terms and con- 
ditions of a bond for such supersedeas, is discussed 
in Appeal and Error § 1635. 

Examine Pocket Parts for later cases. 

§12. Costs 

On determinatlon of a supersedeas proceeding costs 
are due to the successfui party as in other suits. 


49. Ala.—Lockhart v. McElroy, 4 
Ala. 572. 

Tex.— Corpus Juris clted in Harrison 

V. Barngrover, Civ.App., 118 S.W. 
2d 416. 418. 

60 C.J. p 1162 note 66. 

50. Ark.—^Ex parte Smlth, 4 Ark. 
601. 

60 C.J. p 1162 note 67. 

51. Va.—Pugh V. Jones. 6 Leigh 299, 
33 Va. 299. 

52. Tenn.—^Hewell v. Cherry, 168 S. 

W. 2d 370, 26 Tenn.App. 420. 

53. Ky.—^Hoaklns v. Southern Nat. 
Bank, 73 S.W. 786, 24 Ky.L. 2260. 

60 C.J. p 1162 note 69. 

54. Mass.—Keith v. Perlls, 121 N.E. 
108, 231 Mass. 409. 

55. Ala.—Hester v. Keith. 1 Ala 
316. 

Okl.— Corpus Juris quoted in Gibson 
011 Co. V. Hayes Eauipment Mfg. 
Co., 67 P.2d 8, 10, 180 Okl. 37— Cor¬ 
pus Juris quoted in State ex rei. 


Horton v. BMdellty & Deposit Co. 
of Maryland, 66 P.2d 85. 88, 179 Okl. 
437. 

5G. Ala.—Hester v. Keith, 1 Ala. 316. 
Okl.—Corpns Juris g^uoted In Gibson 
Oil Co. v. Hayes Equipment Mfg. 
Co„ 67 P.2d 8, 10, 180 Okl. 37— 
Corpns Juris quoted in State ex rei. 
Horton v. Pidelity & Deposit Co. of 
Maryland, 66 P.2d 85, 88, 179 Okl. 
437. 

57. Ky.—Spooner v. Best's Exr., 10 
Ky.Op. 486. 

Okl.—Corpus Juris quoted In Gibson 
Oil Co. v. Hayes Equipment Mfg. 
Co.. 67 P.2d 8, 10, 180 Okl. 37— 
Corpns Juris quoted in State ex rei. 
Horton v. Pidelity & Deposit Co. 
of Maryland, 66 P.2d 85, 88, 179 Okl. 
437. 

58. Ky.—Green v. Winston, 1 Ky.Op. 
347. 

Attomey^s fees 

Where a bond does not embrace at- 
torney's fees, none can be recovered 
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in a suit on the bond.—Green v. Win¬ 
ston, supra. 

59. Ky.—Hoskins v. Southern Nat. 

Bank, 73 S.W. 786, 24 Ky.L. 2260. 
60 C.J. p 1162 note 66. 


60. Ky.—Jones v. 
127. 

Green, 12 Bush 

61. Miss.—Harper 
19 Miss. 611. 

V. 

Montgomery. 

62. Miss.—^Harper 
supra 

v. 

Montgomery, 

63. Miss.—^Harper 
supra 

V. 

Montgomery. 

64. Miss.—Harper 
supra 

V. 

Montgomery, 

65. Okl.—McClain 
666, 60 Okl. 738. 

V. 

Starr, 150 P. 

66. Miss.—^Harper 
19 Miss. 611. 

V. 

Montgomery, 

67. Ala.—^Randall v. Wadsworth, 31 
So. 555, 130 Ala 633. 


60 C.J. p 1162 note 74. 
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SUPERSEDEASSUPERVISE 


Since a petition in supersedeas is regarded as 
the commencement of a suit, as discussed supra § 
1, on its determination costs are due to the suc- 
cessful party, in the same manner as in any other 
suit.®^ As the assignee of a judgment is a proper 


defendant to a petition for a supersedeas of an ex- 
ecution issuing thereon, as discussed supra § 4, when 
he comes in voluntarily as a party and is unsuccess- 
ful in resisting the supersedeas, costs may be 
awarded against him.®® 


SUPERSESSION. Act or an instance of supersed- 
ing, or state of being superseded; supersedure; re- 
moval and replacement.^ It has been distinguished 
from “assistance” see 7 C.J.S. p 1 note 6. 

SUPERSTITIOTJS. Of, pertaining to, proceeding 
from, charactrized by, or manifesting, superstition; 
addicted to, or swayed by, superstition. 2 It is 
stated in Oharities § 18 tbat no religious observanees 
can be deemed as a matter of law, superstitious, and 
tbus gifts are not probibited as superstitious if tbey 
are for tbe observance of any ceremonial, tbe efficaey 
of whicb is reeognized by tbe cburcb of wbicb tbe 
donor is a mwnber. 

SUPERSTRUCTURE. In railroad terminology, tbe 
roadbed witb wbatever bas been constructed upon it, 
as stated in Railroads § 1 j. 


SUPERVENE. To come or bappen as sometbing 
additional, unlooked for, or extraneous; to occur 
witb reference or relation to sometbing elsej to be 
added to or follow closely.3 

SUPERVISE. To oversee;^ to oversee for direc- 
tion;5 to oversee, witb power of direction;® to 
bave oversight of;*^ to exercise supervision over;® 
to superintend;^ to direct;^® to superintend and 
direct;!^ to bave cbarge of, witb autbority to direct 

or regulate.i2 

“Supervise” is furtber defined as meaning to in- 
spect;i® and, more specifically, to inspect witb au- 
thority;!^ to inspect and direct tbe work of 
otbers.^® 

It bas been said tbat tbe word ^'supervise” definite- 
ly relates to tbe acts of otbers, and not to the acts 
of the person supervising,^® and does not mean do- 


6& Ala.—Shearer v. Boyd, 10 Ala. 
279. 

69. Ala.—^Eslava v. Farley, 72 Ala. 
214, 

1. Webster New Int.D. 

S. Webster New Int.D. 

3. Webster New Int.D. 

Phrases employing- the term and 
of whlch more recent adjudlcatlons 
have not been found see 60 C.J. p 
1163 notes 13-16. 

4 . U.S.—^Business Men^s Assur. Co. 
of America v. Campbell, C.C.A. 
Neb., 6 F.2d 540, 644. 

Ga.—New York L. Ins. Co. v. 
Rhodes, 60 S.E. 828, 831, 4 Ga.App. 
25. 

Mass.—^Fluet v. McCabe, 12 N.B,2d 
89, 93, 299 Mass. 173. 

N.Y.—Rosenstrauch v. Reavy, 21 N. 
Y.S.2d 358, 361, 174 Mlsc. 446. 

Phrases employing the term “su- 
pervise” and as to whlch more recent 
adjudlcatlons have not been found 
see 60 C.J. p 1163 notes 26, 27. 

5. La.—^Kerap v. Stajiley, 16 So.2d 
1, 8, 204 La. 110. 

Neb.—Lowe v. Chicago Lumber Co. 
of Omaha. 283 N.W. 841, 844, 136 
Neb. 736. 


Pa.—Swartley v. Harris, 40 A.2d 409, 
410, 351 Pa, 116. 

60 O.J. p 1163 note 22. 

6. Minn.—^Egner v. States Realty 
Co., 26 N.W.2d 464, 471, 223 Minn. 
365, 170 A.L,R. 600. 

Tex.—-Von Rosenberg v. Lovett, Civ. 
App., 173 S.W. 608, 613. 

7. Mass.—^Pluet v. McCabe, 12 N.E. 
2d 89, 93, 299 Mass. 173. 

To have general oversight over 

lowa.—State v. Manning, 259 N.W. 
213, 221, 220 lowa 625. 

8. La.—Kemp v. Stanley, 15 So.2d 
1, 8, 204 La. 110. 

9. lowa.—State v. Manning, 259 N. 
W. 213, 220 lowa 626. 

La.—Kemp v. Stanley, 16 So.2d 1, 8, 
204 La. 110. 

Neb.—Lowe v. Chicago Lumber Co. 
of Omaha. 283 N.W. 841, 844, 135 
Neb. 735. 

Pa.—Swartley v. Harris, 40 A.2d 409, 
410, 361 Pa. 116. 

60 C.J. p 1163 note 23, 

Slmllarly defined 

To superintend the execution of 
or performance of (a thing), or the 
movements or work of (a person).— 
Fluet V. McCabe, 12 N.B.2d 89, 93, 
299 Mass. 173. 


St. P. Ry. Co., 130 N.W. 802, 804, 
152 lowa 317. 

11. N.Y.—Cafferty v. Southern Tier 
Pub. Co., 123 N.E. 76, 77, 226 N.Y. 
87. 

12. U.S.—^Business Men’s Assur. Co. 
of America v. Campbell, C,C.A.Neb., 

6 P.2d 540, 644. 

60 C.J. p 1163 note 18. 

To ezeroise anthorlty 
N.Y.—^Rosenstrauch v. Reavy, 21 N. 
Y.S.2d 358, 361, 174 Misc. 446. 

To be able to direct 

N.Y.—Rosenstrauch v. Reavy, supra 

13. lowa—State v. Manning, 259 N. 
W. 213, 221, 220 lowa 625. 

60 C.J. p 1163 note 19. 

14. La.—^Kemp v. Stanley, 16 So.2d 
1, 8, 204 La 110. 

Mass.—^Fluet v. McCabe, 12 N.B.2d 
89, 93, 299 Mass. 173. 

Neb.—Lowe v. Chicago Lumber Co. 
of Omaha 283 N.W. 841, 844, 136 
Neb. 736. 

Pa—Swartley v. Harris, 40 A.2d 409, 
410, 351 Pa 116. 

60 C.J. p 1163 note 20. 

15. Mass.—^Fluet v. McCabe, 12 N.E. 
2d 89, 93, 299 Mass. 173. 

16. Minn.—^Egner v. States Realty 
Co., 26 N.W.2d 464, 471, 223 Minn. 
365, 170 A.L.R. 600. 


10. lowa—State v. Chicago, M. & 
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ing the work in detail, but ratber, to see that tbe 
Work is done,!'^ and the term connotes not only 
knowledge, but also executive capacity.^s 

As employed with reference to a profession, the 
Word "supervise” is said to be big enough to fit 
the ordinary orbit of professional administration,^^ 
and would include making rules pertaining to pro¬ 
fessional eonduct.20 

''Supervise” has been held synonymous with ^^con- 
troP^ see 18 C.J.S. p 33 note 64, and ^'superintend’’ 
see ante p 887 note 68. 

Supervising, The word “supervising*’ is elastie 
in its nature,21 and when it is used with reference 
to a business its meaning depends in a measure on 
the character of the business in questiones and also 
on the general manner in which it is regulated.es 
The term fairly excludes the idea of general or con¬ 
stant manual labor,24 but it does not mean “not 
working.”25 Qn the contrary, it signifies work 


rather than idleness, and is naturally understood to 
mean taking part in the work,e 6 and thus it is un- 
reasonable to assume that a person engaged in 
“supervising^^ should at all times refrain from any 
active or demonstrative regulation.27 

^'Supervised'' is the past pai-ticiple of “super- 

vise.”28 

SUPERVISIOIT. The word “supervision” is not of 
precise import and when not limited by the context 
is broad enough to cover more than one subject.e^ 
It implies oversight and direction,30 and does not 
necessarily exclude the doing of all manual labor, 
but may properly include the taking of an active 
part in the work.2l 

“Supervision” is defined as meaning the act of 
overseeingSS or 6upervising;33 having general over¬ 
sight of, especially as an officer vested with author- 

ity;34 inspection;36'oversightsuperintendence.s^ 


17. Mlnn.—Egner v. States Realty 
Co., supra. 

Tex.—^Von Rosenberg v. Lovett, Civ. 
App., 173 S.W. 508. 514. 

18. N.T.—Rosenstrauch v. Reavy, 
21 N.T.S.2d 368, 361, 174 Misc, 446. 

19. N.Y.—^Flnlay Straus, Inc. v. XJni- 
versity of N. Y., 59 N.YS.2d 429, 
430, 186 Misc. 242. 

20i N.T.—^Finlay Straus, Inc., v. 
University of the State of New 
York, 62 N.Y.S.2d 892, 893, 270 App. 
Dlv. 1060. 

21. U.S.—^Business Men*s Assur. Co. 
of America v. Campbell, C.C.A. 
Neb., 6 F.2d 640, 644. 

Phrases 

(1) “Supervlslng work" Is consist¬ 
ent with actually assisting with the 
work in hand.—Borovicka v. Bankers 
Indemnity Ins. Co., 6 N.E.2d 531, 633, 
289 I11.APP. 51. 

(2) Other phrases employing the 
term and of which more recent adju¬ 
dicatione have not been found see 
60 C.J. p 1163 notes 34-37. 

22. TJ.S.—^Business Men*s Assur. Co. 
of America v. Campbell, C.C.A. 
Neb.. 6 F.2d 540, 644. 

111.—Borovicka v. Bankers Indemnity 
Ins. Co., 6 N.E.2d 531, 533, 289 111. 
App. 51. 

23. 111.—^Borovicka v. Bankers In¬ 
demnity Ins. Co., supra. 

24. U.S.—^Business Men*s Assur. Co. 
of America v. Campbell, C.C.A.Neb., 
6 F.2d 540, 644. 

25. Wis.—Schmidt v. American Mut. 


Acc. Assoc., 71 N.W. 601, 602, 96 
Wis. 304. 

26. Wis.—Schmidt v. American Mut. 
Acc. Assoc., supra. 

27. U.S.—^Business Men’s Assur. Co. 
of America v. Campbell, C.C.A. 
Neb., 6 F.2d 540, 644. 

28- Webster New Int.D. 

Fhrase employing “supervised" and 
I of which more recent adjudications 
have not been found see 60 C.J. p 
1163 note 28. 

29. Md.—Catalano v. Bopst, 170 A, 
662, 667, 166 Md. 91. 

30. Cal.—^McCarthy v. Board of Su- 
pervisors of Merced County, 116 
P. 468, 469, 16 CaJ.App. 576. 

Neb,—Coxpus Juris q.uoted in Appli¬ 
cation of Tyler, 283 N.W. 512, 614, 
135 Neb. 667. 

31. Wis.—^Peterson v. Time Indem¬ 
nity Co., 140 N.W. 286, 287, 152 
Wis. 662. 

(General supervision implies more 
than a mere power to advise and sug- 
gest.—Great Northern R. Co. v. Sno- 
homish County, 93 P. 924, 927, 48 
Wash. 478—60 C.J. p 1164 note 49. 

32. 111.—City of Geneseo v. Illinois 
Northern Utilities Co., 39 N.E.2d 
26, 34, 378 111. 506. 

Neb.—Corpus Juris QLUoted in Ap¬ 
plication of Tyler, 283 N.W. 612, 
514, 135 Neb. 667. 

60 C.J. p 1164 note 39. 

Phrases 

(1) “Supervision of a faxm" see 
36 C.J.S. p 746 note 67. I 


(2) Other phrases of which more 
recent adjudications have not been 
found see 60 C.J. p 1164 notes 61-68. 

33. Alaska.—Brace v. Solner, 1 Alas- 
ka 361, 367. 

Leu—^Kemp v. Stanley, 16 So.2d 1, 
8, 204 La. 110. 

Neb.—Corpus Juris OLUoted in Appli¬ 
cation of Tyler, 283 N.W. 512, 614, 
136 Neb. 667. 

Simllarly defined 

(1) Act or occupation of supervis- 
ing.—Kemp v. Stanley, 16 So.2d 1, 8, 
204 La. 110. 

(2) The act of one who supervises. 
—Pluet V. McCabe, 12 N.B.2d 89, 93, 
299 Mass. 173. 

34. Alaska.—Brace v. Solner, 1 Alas¬ 
ka 361, 367. 

Neb.— Corpus Juris i^uoted in Appli¬ 
cation of Tyler, 283 N.W. 612, 614, 
136 Neb. 667. 

35. 111.—City of Geneseo v. Illinois 
Northern Utilities Co., 39 N.E.2d 
26, 34, 378 111. 506. 

La.—^Kemp v. Stanley, 15 So.2d 1, 
8, 204 La. 110. 

Neb.— Corpus Juris quoted in Appli¬ 
cation of Tyler, 283 N.W. 612, 614, 
135 Neb. 667. 

60 C.J. p 1164 note 42. 

36. Neb.—Corpus Juris quoted in 
Application of Tyler, 283 N.W. 
612, 614. 135 Neb. 667. 

Or.—Way v. Patton, 241 p.2d 895, 
900, 196 Or. 36. 

60 C.J. p 1164 note 43. 

37. 111.—City of Geneseo v. Illinois 
Northern Utilities Co., 39 N.B.2d 
26, 34, 378 111. 506. 
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SUPERVISIONSUPPLEMENT 


As Tised with reference to courts, the word “super- 
vision” cominonly denotes the jurisdiction of a 
higher court over an inferior conrt, especially when 
referring to the actions of the latter in probate 
matters.2^ 

''Supervision” has been held synon3Tnons with, 
and has also been distinguished from, ‘^control” see 
18 C.J.S, p 29 note 49, p 30 note 54, and has been 
distinguished from “regulation” see 76 C.J.S. p 616 
note 22.1. 

SUPERVISOB. One who supervises; an inspector; 
an ovei^secr; a superintendent 9 one having au- 
thority over others.40 It has been said that the 
term necessarily implies agency of some kind.^i 

The term ^^supervisor” has been held synonymous 
with '^superintendent” see ante p 888 note 87. 

The amendment to the National Labor Relations 
Act providing that the term '^employee” shall not in¬ 
clude any individual employed as a supervisor is 
treated in Master and Servant § 28(12). 

SUPERVISORY. Of or pertaining to supervision; 
supervising.42 With respect to the judicial review 
of adjudications the term has been distinguished 
from “appellate” see 6 C.J.S. p 72 note 12. 


SUPER VISUM CORPORIS. Literally, “upon view 
of the body.43 

SUPPLANT. To overthrow, destroy, undermine, or 
force away, especially in order to put a substitute in 
place otM 

SUPPLEME^T. The term “supplement” has several 

significations.^^s 

As a noun, it is defined as meaning that which 
supplies a deficiency^® or meets a want;47 that 
which filis up, completes, or makes an addition to 
something already organized, arranged or set 
apart;48 a part added to or a continuation of;^^ 
a store; a supply.so It is also defined as meaning a 
supplying by addition of what is wanting,^^ and this 
is said to be its ordinary meaning.52 

The term as a noun is applied specifically to an 
addition to a publieation,53 to a part added to, or 
issued as a continuation of, a book or paper, to 
make good its deficiencies, correct its errors,®^ 
provide special features not ordinarily included.®^ 
In a newspaper a supplement is often a separate 
sheet.^® 

The noun “supplement” has been held synonymous 
with “appendix” see 6 C.J.S. p 73 note 56, “circular^’ 


Neb.—Corpus Juris quoted iu Appii-* 
cation of Tyler, 283 N.W. 512, 614, 
135 Neb. 667. 

60 C.J. p 1164 note 44. 

38. Alaska.—^In re Mcintyre, 1 Alas- 
ka 73, 79. 

39. Ga.—^New York L. Ins. Co. v. 
Hhodes, 60 S.E. 828, 830, 4 Ga.App. 
25. 

40. N.T.—Cafferty v. Southern Tier 
Pub. Co., 123 N.B. 76, 77, 226 N.T. 
87. 

41. Ga.—^New York L. Ins. Co. v. 
Rhodes, 60 S.E. 828, 830, 4 Ga.App. 
25. 

42. Webster New Int.D. 

Phrases 

(1) “Supervisory control;" a phrase 
commonly used to designate the 
jurisdiction of a higher court over 
an inferior one, especially when re¬ 
ferring to the actions of the latter 
in probate matters.—^In re Mcintyre, 
1 Alaska 73, 79. 

(2) “Supervisory jurisdiction" see 
title index to Courts. 

43. Black L.D. 

Reuuirement that inquest be held 
“super visum corporis" In ord 3 r to 
be valid see Coroners S 21. 


44. La.—^Kemp v. Stanley, 16 So.2d 
1, 8, 204 La. 110. 

45. Ala.—^Pettus v. Dudley Bar Co., 
118 So. 153, 154, 218 Ala. 163. 

46. Ohio.—State v. HeaJy, App., 95 
N.E.2d 244, 260—State v. Wyandot 
County, 16 Ohlo Cir.Ct. 218, 221, 9 
Ohio Cir.Dec. 90. 

Pa.—Lancaster Intelligencer v. Lan- 
caster County, 9 Pa,Dist. 392, 394. 

Phrases employing “supplement" 
as a noun and of which more recent 
adjudications have not been found 
see 60 C.J. p 1165 notes 91-93, 96. 

47. Pa,—^Lancaster Intelligencer v. 
Lancaster County, 9 PaDist. 392, 
394. 

48. Ohio.—State v. Healy, App., 95 
N.E.2d 244, 250. 

60 C.J. p 1166 note 85. 

Slmilarly defhied 

Something added that supplies a 
defllciency.—^Penaat v. Terwilliger, 
Cal.App., 136 P.2d 642, 643. 

49. Ohio.—State v. Healy, App., 95 
N.B.2d 244, 260—State v. Wyandot 
County, 16 Ohio Cir.Ct. 218, 221. 9 
Ohio Cir.Dec. 90. 


50. Pa.—Lancaster Intelligencer v. 
Lancaster County, 9 PaDist. 892, 
394. 

51. Neb.—Swanson v. State, 271 N. 
W. 264, 268, 132 Neb. 82. 

60 C.J. p 1165 note 84. 

52. Neb.—Swanson v. State, supra 
N.J.—Jersey City v. Borst, 101 A. 

1033, 90 N.J.Law 454—Rahway Sav. 
Inst. V. Rahway, 20 A. 756, 757, 53 
N.J.Law 48. 

53. Cal.—^Penaat v. Terwilliger, 

App., 136 P.2d 642, 643. 

54. Cal.—^Penaat v. Terwilliger, su¬ 
pra 

Mont.—State v. Bowker, 206 P. 961, 
964, 63 Mont. 1. 

Slmilarly defined 

Something added to a book or pa¬ 
per to make good Its deficiencies or 
correct its errors.—^Lancaster Intel¬ 
ligencer v. Lancaster County, 9 Pa 
Dist. 392, 394. 

55. Cal.—^Penaat v. Terwilliger, 
App., 136 P.2d 642, 643. 

56. Cal.—Penaat v. Terwilliger, su¬ 
pra 
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see 14 C.J.S. p 1121 note 25, and “handbill” see 39 
C.J.S. p 769 note 37. It has been distinguished from 
"amendnient^' see 3 C.J.S. p 1043 note 42, and has 
been held equivalent to, and has also been distin- 
guished from, ^^amendatory” see 3 C.J.S. p 1041 
notes 90, 97. 

As a verb, the word “supplement” is defined as 
meaning to add to,57 to fili np by additionsj^s to 
fili the deficiencies of.59 

SIJFFIlEMENTAL. The term '^supplemental” is 
defined generally as meaning having the nature of or 
forming a supplement;60 serving to supply what is 
lacking;6i that which is added to a thing to com¬ 
plete it;62 that which supplies a deficiency or meets 
a want;63 something added to supply defects in the 
thing to which it is added, or in aid of which it is 

rnade;®^ siipplementary;65 additional.66 

As applied to an act, the word ^'supplementa?^ 
signifies something additional, something added to 
supply what is wanting,67 and is that which supplies 
a deficiency, adds to, or completes, or extends that 
which is already in existence, without changing or 
modifying the original.68 

As applied to statutes, a supplemental act is one 


designed to improve an existing statute by adding 
something thereto without changing the original text, 
as stated in Statutes § 243. 

"Supplemental” has been distinguished from 
"amended” and "altered, amended, and repealed” 
see 3 C.J.S. p 1040 notes 58, 60. It has been held 
equivalent to, and has also been distinguished from, 
"ancillary” see 3 C.J.S. p 1066 notes 43, 44. 

SUFFLEMENTARY. Added as a supplement; be- 
ing, or serving as, a supplement added to sup¬ 
ply what is wanted;*^® additional.*^! 

SUFFLETORY OATH. See Oaths and Affirmations 

§ 2 . 

SUFFLIOAVIT. In English law, a writ issuing out 
of the king^s bench or chancery for taking sureties 
of the peace. It is commonly directed to the jus- 
tices of the peace, when they are averse to acting 
in the affair in their judieial capaeity.72 

SUFFLY or SUFFLIES. The word "supply” is de- 
rived from "sub,” meaning under, and "plere,” to 
fill,'^2 and has a well-defined and understood mean- 
ing,74 and it is not a technical term and has not 


57. Pa.—Lancaster Intelligencer v. 
Lancaster County, 9 Pa.Dist. 392, 
394. 

60 C.J. P 1165 note 97. 

58. Ohio.—Miller v. Miller, 21 Ohio 
Cir.Ct.,N.S., 181, 186. 

60 C.J. p 1165 note 98. 

59. N.T.—^People ex rei. Astor Trust 
Co. V. State Tax Commission, 160 
N.T.S. 854, 858, 174 App.Div. 320. 

60- U.S.—Texas & Pac. Motor Trans- 
port Co. V. U. S., D.C.Tex., 87 F. 
Supp. 107, 112. 

Plirases 

(1) “Supplemental bili” see Equity 
§§ 425-431. 

(2) “Supplemental pleadlngs” gen¬ 
erally see Admiralty § 125, Pleading 
§§ 326-336, and the title index to 
Federal Courts. 

(3) Other phrases employing the 
term and of which more recent adju- 
dications have not been found see 
60 C.J. p 1166 notes 11-17. 

61. Mont.—State v. Bowker, 205 P. 
961, 964, 63 Mont. 1. 

N.T.—^People ex rei. Astor Trust Co. 
V. State Tax Commission, 160 N.T. 
S. 854, 868, 174 App.Div. 320. 

62. Ind.—State v. Day, 123 N.E. 
402. 403, 189 Ind. 243. 

60 C.J. p 1166 note 8. 


63. U.S.—Loomis v. Runge, Tex., 66 
F. 856, 859, 14 C.C.A. 148. 

64. Pa.—Lancaster Intelligencer v. 
Lancaster County, 9 Pa-Dist. 392, 
394. 

Snpplylng a defect in something that 
precedes 

Ohio.—Miller v. Miller, 21 Ohio Cir. 
Ct.,N.S., 181, 185. 

65. N.T.—^People ex rei. Astor Trust 
Co. V. State Tax Commission, 160 
N.T.S. 854, 858, 174 App.Div. 320. 

66. U.S.—Texas & Pac. Motor Trans- 
port Co, V. U. S., D.C.Tex., 87 F. 
Supp. 107, 112. 

67. Ind.—Lost Creek School Tp., 
Vigo County, v. Tork, 21 N.E.2d 68, 

60. 215 Ind. 636, 127 AL.R. 1287— 
McCleary v. Babcock, 82 N.E. 463, 
455, 169 Ind. 228. 

Ohio.—State v. Healy, App., 96 N.E. 
2d 244, 260. 

68. Ind.—^Lost Creek School Tp., 
Vigo County, v. Tork, 21 N.E.2d 58, 
60, 215 Ind. 636, 127 A.L.R. 1287. 

Neb.—Swanson v. State, 271 N.W. 

264, 268, 132 Neb. 82. 

Ohio.—State v, Healy, App., 95 N.E. 
2d 244, 260—^Boaxd of Education of 
Terrace Park v. Guckenberger, 
Com.Pl., 100 N.E.2d 304, 308. 

60 C.J. p 1166 note 10. 


69- Neb.—Swanson v. State, 271 N. 
W. 264, 268, 132 Neb. 82. 

Phrases 

(1) “Supplementary proceedings” 
see Executions §§ 346-402. 

(2) Other phrases of which more 
recent adjudications have not been 
found see 60 C.J. p 1166 notes 20, 
21 . 

70. Pa.—Lancaster Intelligencer v. 
Lancaster County, 9 Pa.Dlst. 392, 
394. 

71- Neb.—Swanson v. State, 271 N. 
W. 264, 268, 132 Neb. 82. 

72. Black L.D. 

73. Pa.—^In re Hazle Tp., 6 Kulp 
491, 493. 

74- Ky.—Century Indemnity Co. of 
Chicago, 111., V. Shunk Mfg. Co., 68 
S.W.2d 772, 773, 263 Ky. 50. 

Not one well-known 

It cannot be said that there is one 
well-known meaning of the word 
which must be adopted on all occa- 
sions, but the meaning must be gov- 
erned by the circumstances and the 
context in which it is used.—^Attor- 
ney General v. Southport Corpora¬ 
tion, [1923] 1 Ch. 648, 666—60 C.J. jv 
1169 note 33. 


902 



C.J.S, 


SUPPLY OR 8UPPLIE8 


aequired a peeuliar meanlng in tlie law.'^5 

As a noun, the word “supply” is generally*^® and 
chiefly'^'^ used in the plnral, while the noun “sup- 
plies” is usually defined in the singular,'^^ and the 
same definitions are commonly given for both the 
singular and plural formsJ® 

In their more general signification, the words 
^^supply” and ^^supplies,” as applied to material ob- 
jects, embrace anything required or fumished to 
meet a need,^® and relate to those articles neces- 
sary for enabling an existing entity to function 
properly,^^ and in this sense are defined as meaning 
that which is®^ or can be^^ supplied; that which 
supplies a want;84 anything yielded or afforded to 
meet a want;®^ available aggregate of things needed 
or demanded®® in amount sufficient for a given use 
or purpose;87 suffieiency of things for use or 
want;*s suffieiency for use or need;^^ an amount 


sufficient for a given use or purpose;^^^ and also as 
the act of furnishing with what is wanted.^1 

The terms are further defined as meaning a quan- 
tity of something supplied or on hand;^2 a quantity 
of something fumished or on hand;^® necessaries 
collected and held for distribution and use;^^ means 
of pro Vision or relief;^^ Stores a stoch.^*^ 

In what is sometimes referred to as their ^^restrict- 
ed” sense the words “supply” and “supplies” ordi- 
narily are understood to mean any substance that 
is consumed with its use,^^ and where articles are 
totally used up in the usual and ordinary perform- 
anee of a eontract, so that nothing remains in ex- 
cess of normal salvage, they lose their identity as 
tools, appliances, implements, and machinery and are 
included within the broader definition of “sup- 

plies.”99 


75. Mont.—^Northern Pac. Ry. Co. , 85. Tex.—Clayton v. Bridgeport 


V. Sanders County, 214 P. 596, 699, 
66 Mont. 608. 

76. Pa.—In re Hazle Tp., 6 Kulp 
491, 493. 

77. Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 596, 699, 66 
Mont. 608. 

78. Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, supra. 

78. Md.—Fidelity & Deposit Co. of 
Maryland v, Mattingly Lumber Co., 
4 A.2d 447, 450, 176 Md. 217. 

Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 596, 699, 66 
Mont 608. 

80. Okl.—^Minnehoma Oli Co. v. 
ROSS, 252 P. 9, 10, 123 Okl. 120. 

Or.—Grants Pass Trust Co. v. En¬ 
terprise Mine Co., 113 P. 859, 58 Or. 
174, 34 L.R.A.,N.S., 396. 

81. N.T.—Smull v. Delaney, 25 N.T. 
S.2d 387, 394, 175 Misc. 795. 

82. Md.—^Fidelity & Deposit Co. of 
Maryland v. Mattingly Lumber Co., 
4 A.2d 447, 450, 176 Md. 217. 

60 C.J. p 1166 notes 26, 27. 

Pbxases employing the noun "sup- 
ply*' or “supplies” and of which more 
recent adjudications have not been 
found see 60 C.J. p 1168 note 91-p 
1169 note 22. 

83. Md.—^Fidelity & Deposit Co. of 
Maryland v. Mattingly Lumber Co., 
4 A.2d 447, 460, 176 Md. 217. 

60 C.J. p 1166 note 26. 

84. 111.—^People v. Pullmaii’s Palace 
Car Co., 61 N.B. 664, 674, 176 111. 
125, 64 L.R.A. 366. 

€0 C.J. p 1167 note 28. 


Mach. Co., Civ.App., 33 S.W.2d 787, 
789. 

60 C.J. p 1167 note 30. 

86. N.Y.—Fuller v. Schrenk, 68 N.T. 

S. 781, 784, 58 App.Div. 222. 

60 C.J. p 1167 note 37. 

87. Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, 214 p. 696, 699, 
66 Mont 608. 

88. N.T.—Puller v. Schrenk, 68 N.T. 

S. 781, 784, 68 App.Div. 222. 

60 C.J. p 1167 note 33. 

Suoh things as aze nsed to meet a 
want 

Pa.—Riebe v. Walton, 5 PaDist. 665, 
569, 18 PaCo. 289. 

88. Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 696, 699, 66 
Mont. 608. 

Sufficient for use or need 
Md.—Fidelity & Deposit Co. of Mary¬ 
land V. Mattingly Lumber Co., 4 
A.2d 447, 450, 176 Md. 217. | 

90. N.T.—^Puller v. Schrenk, 68 N. 

T. S. 781, 784, 68 App.Div. 222. 

60 C.J. p 1167 note 29. 

91. Pa—^In re Hazle Tp., 6 Kulp 491, 
493. 

Tex.—Clayton v. Bridgeport Mach. 
Co., Civ.App., 83 S.W.2d 787, 789. 

92. Md.—^Fidelity & Deposit Co. of 
Maryland v. Mattingly Lumber Co., 
4 A.2d 447, 450, 176 Md. 217. 

Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 596, 699, 66 
Mont 608. 

93. N.T.—^Puller v. Schrenk, 68 N.T. 
S. 781, 784, 68 App.Div. 222. 
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94. Mont.—Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 696, 599, 66 
Mont. 608. 

Va—Boston Blower Co. v. Carman 
Lumber Co.. 26 S.B. 390, 391, 94 Va 
94. 


95. Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, 214 P. 696, 599, 
66 Mont 608. 

96. Mont.—^Northern Pac. Ry. Co. 
V. Sanders County, supra 

Similarly defined 

(1) Accumulated Stores reserved 
for distribution. 

Cal.—^Bricker v. Rollins & Jarecki, 
173 P. 592, 593, 178 Cal. 347. 

Mont.—^Northern Pac. Ry. Co. v. San¬ 
ders County, 214 P. 696, 699, 66 
Mont 608. 

(2) Such Stores of food, etc., as are 
kept on hand for daily use.—<!onner 
V. Littlefleld, 16 S.W. 217, 218, 79 
Tex. 76, 

(3) The food, and the like, which 
meets the daily necessities of an 
army or other large body of men.— 
People V. Pullman*s Palace Car Co., 
51 N.B. 664, 674, 176 111. 125, 64 L.R.A. 
366. 

(4) A store.—^Northern Pac. Ry. 
Co. V. Sanders County, 214 P. 596, 
699, 66 Mont 608. 

97. Mont.—^Northern Pac. Ry. Co. v. 
Sanders County, supra 

98. Okl.—Minnehoma Oil Co. v. Ross, 
252 P. 9, 10, 123 Okl. 120. 

60 C.J. p 1167 note 49. 

99. Cal.—^A. L. Toung Mach. Co. v, 
Cupps, 297 P. 538, 640. 

Ky.—Corpus Juris quoted in Century 
Indemmty Co. of Chicago, 111., v. 
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The ternis "snpply’’ and “snpplies” are commonly 
employed in the restricted sense in connection with 
bnilding and eonstmction contracts, and when so 
used are generally held to include things other than 
labori which are furnished for, and used directly 
in the earrying on of, the work,2 and are entirely 
consumed thereby,^ but which do not enter into, and 
become a physical part o£, the finished structure.^ 

When used in connection with dealings between a 
fann landlord and his tenant, ^^supplies” has a 
well-defined and definite meaning, and means sup- 
plies for the well-being of the tenant^s family and 
to make the crop during the term of tenancy,^ 

A very epecifie use of the word "suppl^^ is to 
signify a substitute,® and the plain and usual mean¬ 
ing of the word in this sense is one who supplies a 
place or serves instead of another,*^ specifieally, a 
clergyman who occupies a pulpit temporarily.® 

The ordinary meaning of the words ^^supply” and 


"supplies” in their general and accepted use is such 
as to include goods, wares, and merchandise of al- 
most every kind and nature, whether used in the 
household or on the farm, or in any sort of produc¬ 
tive or constructive work requiring the labor or 
Service of men or animals or machinery.^ Ordi- 
narily the terms include articles such as pencils, 
paper, rubber bands, blanks, and ink,i® as well as 
powder, djmamite fuses, and caps,ll j^ot 

include accounts receivable,!^ cash,!® Insurance poli- 
cies,i4 or investments.i® For other particular ap- 
plications of the terms see 60 C.J. p 1167 note 61-p 
1168 note 90. 

The noun "supplies” has been distinguished from 
"equipment” see 30 C.J.S. p 296 note 23, and "ma¬ 
teriale” see 57 C.J.S. p 450 note 46. 

As a verb, the word "supply” is deflned as mean¬ 
ing to fumish;i6 to provide to fumish or pro¬ 
vide;!® to fumish with what is wanted;!® to make 


Shunk Mfff. Co., 68 S.W.2d 772, 263 
Ky. 60. 

1 . IWash.—^Hurley-Mason Co. v. 
American Bondingr Co., 140 P. 675, 
677, 79 Wash. 664, L.R.A,1915B 

1181, Anii.Cas.l916A 948. 

% CaJ.—^People’s Nat. Bank v. 
Southern Surety Co., 288 P. 827, 
828, 106 Cal.App. 731. 

Ky.—ientury Indemnity Co. of Chl- 
ca^o, IlL, V. Shunk Mfg., Co., 68 i 

S.W.2d 772, 774, 253 Ky. 60. j 

Wash.—United States Pidelity & 
Guaranty Co. v. Peenaughty Ma- 
chlnery Co., 85 P.2d 1085, 1089, 197 
Wash. 669—Western Clinic & Hos¬ 
pita! Ass*n V. Gabriel Const. Co., 
12 P.2d 417, 418, 168 Wash. 411— 
National Surety Co. v. Bratnober 
Lumber Co., 122 P. 837, 343, 67 
Wash. 601. 

Slmilaxly stated 

Supplies relates to something used 
directly in the earrying on of the 
work, Bomething in addition to it.— 
Smull V. Delaney, 25 N.T.S,2d 387, 
894, 176 Misc. 795. 

8. Cal.—^People's Nat. Bank v. South¬ 
ern Surety Co., 288 P. 827, 828, 105 
Cal.App. 731. 

Ky.—Century Indemnity Co. of Chi- 
cago, ni,, V. Shunk Mfg. Co., 68 
S.W.2d 772, 774, 263 Ky. 60. 

N.M.—^Anderson v. United States Pi¬ 
delity & Guaranty Co., 104 P.2d 
906, 908, 44 N.M. 483, 129 A.L.B. 
1084. 

Wash.—United States Pidelity & 
Guaranty Co. v. Peenaughty Ma- 
chinery Co., 85 P.2d 1085, 1089, 197 
Wajsh. 669—Western Cllul <5 & Hos- 
pital Ass’n v. Gabriel Const. Co., 


12 P.2d 417, 418, 168 Wash. 411— 
Hurley-Mason Co. v. American 
Bonding Co., 140 P. 676, 677, 79 
Wash. 564, L.R.A.1916B 1131, Ann. 
Cas.l916A 948—^National Surety Co. 
V. Bratnober Lumber Co., 122 P. 
337, 343, 67 Waah. 601. 

4. Wash.—^United States Pidelity & 
Guaranty Co. v. Peenaughty Ma- 
chinery Co.. 86 P.2d 1086, 1089, 197 
Wash. 569—^Hurley-Mason Co. v. 
American Bonding Co., 140 P. 676, 
677, 79 Wash. 564, L.R.A1915B 

1131, Ann.Cas.l916A 948—National 
Surety Co. v. Bratnober Lumber 
Co., 122 P. 337, 343, 67 Wash. 601. 

6. Ala—^Mt Vernon-Woodberry Mills 
V. Union Springs Guano Co., 166 
So. 710, 714, 26 AlaApp. 136. 

In Its general acceptatlon, when 
applied to supplies furnished a ten¬ 
ant on land used for farming pur- 
poses, the term comprehends almost 
anything necessary for the tenant in 
order to enable him to make the crop. 
—Strickland v. Stiles, 33 S.E. 85, 86, 
107 Ga 308. 

6. Pa—Commonwealth ex rei. Het- 
rick V. School Dist. of City of Sun- 
bury, 6 A.2d 279, 281, 336 Pa 6. 

7. Pa—Commonwealth ex rei. Het- 
rick V. School Dist. of City of Sun- 
bury, supra 

8. Pa—Commonwealth ex rei. Het- 
rick V. School Dist. of City of Sun- 
bury, supra 

9. Cal.— A, L, Young Machlnery Co. 
V. Cupps, 297 P. 638, 639—^Bricker 
V. Rolllns & Jareckl, 173 P. 592, 
594, 178 Cal. 286. 
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10. S.D.—^Dewell v. Hughes County, 
66 N.W. 1079, 1080, 8 S.D. 462. 

11. Cal.—^Bricker v. Rollins, 173 P. 
692, 694, 178 Cal. 347. 

Ky.—Carson v. Shelton, 107 S.W. 
793, 128 Ky. 248, 32 Ky.L. 1083, 16 
L.R.A.,N.S., 509. 

12. N.Y.—^In re Morrison’s Will, 60 
N.Y.S.2d 18, 20, 270 App.Div. 318. 

13. N.Y.—^In re Morrlson's Will, su¬ 
pra 

14. Mont.—^Miller Ins, Agency v. 
Porter, 20 P.2d 643, 646, 93 Mont 
567. 

N.M.—^Anderson v. United States Pi¬ 
delity & Guaranty Co., 104 P.2d 
906, 908, 44 N.M. 483. 129 A.L.R. 
1084. 

15. N.Y.—^In re Morrison’s Will, 60 
I N.Y.S.2d 18. 20, 270 App.Div. 318. 

16. Ga—Citizens Loan & Sec. Co. 
V. Trust Co. of Ga, 53 S.B.2d 179, 
181, 79 GaApp. 184. 

N.J.—^National Pire Prooflng Co. v. 
Daly, 74 A. 152, 166, 76 N.J.Eq. 36. 

Phrases employing the verb “sup- 
ply’* in its varlous forms and of 
which more recent adjudlcations 
have not been found see 60 C.J. p 
1169 notes 34-39. 

17. Pa—^Reading v. Shepp, 2 Pa 
Dist. 137, 140. 

60 C.J. p 1169 note 28. 

18. Pia—^Pulghum v. State, 109 So 
644, 646, 92 Fla 662. 

60 C.J. p 1169 note 24. 

19. Pa—Commonwealth ex rei. v. 
Cloud, 19 PaDist 299, 300. 
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provision for.^o It is also defined as meaning to 
serve instead of; to take the place of.^i 

In a restricted sense, the term “supply” means to 
snpply some person other than oneself,^^ and its 
Tinderlying idea is that the thing supplied is some- 
thing belonging to the snpplier and not to the p'ir- 
son supplied.23 

“Supplied” has been distinguished from “issued” 
see 48 C.J.S. p 778 note 16. 

The supply of various Utilities to consumers is 
treated in appropriate tities of this work, speeifie 
reference being made to Electricity §§ 24r-28, Gas 
§§ 18-27, and Steam §§ 4-10. Public and municipal 
water supply is treated in the C.J.S. title Waters 
§§ 226-313, also 67 C.J. p 1118 note 30-p 1286 
note 97. 

In the law of liens the word “supplies” is diseussed 
in Mechanics’ Liens §§ 48, 209, and references to 
the term are made in the title index to Maritime 
Liens. 

For other partieular applications and specific 
uses of the term consuit the Descriptive-Word In¬ 
dex. 


SUPPORT. The word ^^support” is derived from 
the Latin “subportare,”^^ and, as is indicated by 
the definitions as well as the derivation, implies 
sustaining from beneath,25 and it includes the idea 
of bearing weight.^® 

As a noun, “support” is defined generally to mean 
one who or that whieh supports; supporting means, 
agency, medium, proof, etc.; a prop.^^ 

As a verb, “to support” is defined generally as 
meaning to maintain;^^ to provide for;^^ to hold 
in an existing state or condition;30 to uphold;^^ 
to sustain;32 to bear by being under.33 

The verb “to support” is further defined as mean¬ 
ing to carry on;34 to enable to continue to keep 
from failing;36 to supply funds for the means of 
continuing;S7 and it also means to defend;^® to up- 
hold by aid or countenance;^^ to vindicate.^^^ 

“Supported” is the past participio of the verb 
“to support,”^^ and it has been said that it is defined 
as meaning to verify or to substantiate.^2 it has 
been held to be equivalent to “sustained.”^^ 

The right of the legislature of a state to make ap¬ 
propriatione operative and effective without a refer- 


Tex.—Clayton v. Bridgeport Mach. 
Co., Civ.App., 33 S.W.2d 787, 789. 

Slmllarly defined 

To give or furnish something that 
is wanted.—^Attorney General v. 
Southport Corporation, 91 L.J.Ch. 
765—60 C.J. p 1169 note 26. 

fiO. Pa.—^Readlng v. Shepp, 2 Pa. 
Dist. 137, 140. 

21. Pa.—^Reading v. Shepp, supra. 

22. Engr.—^Attorney General v. South¬ 
port Corporation, [1923] 1 Ch. 648, 
558. 

60 C.J. p 1169 note 31. 

23. Austr.—Symes v. Stewart, 28 
Austr.C.L..R. 386, 389. 

24. U.S.—General Electric Co. v. 
Garrett Coal Co., C.C.Pa., 141 E. 
124, 125. 

25. U.S.—General Electric Co. v, 
Garrett Coal Co., supra. 

26. U.S.—^Hatch Storage Battery Co. 
V. Electric Storage Battery Co., 
Mass., 100 F. 976, 981, 41 C.C.A. 
133. 

27. Webster New Int.D. 

As used in a patent claim the word 
“supports” has been held not to 
mean posts of a guardrail structure 
see Patents § 105 b. 

Right to lateral support see Adjoin- 
ing Landowners § § 4-7. 


28. 111.—^People ex rei. Bergan v. 

New Tork Cent. R. Co., 64 N.B.2d 
895, 901, 392 111. 526. 

60 C.J. p 1170 note 63. 

29- Wash.—State v. Clausen, 148 P. 
28, 32, 86 Wash. 260. 

60 C.J. p 1170 note 54. 

30. Tex.—Love v. Rockwall Inde- 
pendent School District, dv.App., 
194 S.W. 659. 661. 

31. D.C.—^Rudolph v. United States 
ex rei. Rock, 6 P.2d 487, 489, 65 
App.D.C. 362, 40 A.L.R. 1043. 

Or.—Young v. Edmunson, 204 P. 619, 
620, 103 Or. 243. 

To xiphold or BQStalxL 

S.C.—State V. Stokes, 130 S.E. 337, 
339, 133 S.C. 67. 

32. Fla.—^In re Opinion of Justices, 
13 Fla. 687, 689. 

Okl.—Board of Com’rs of Logan 
County V. State, 254 P. 710, 711, 
122 Okl. 268. 

33. U.S.—General Electric Co. v. 
Garrett Coal Co., C.C.Pa, 141 P. 
124, 125. 

Okl.—^Board of Com'rs of Logan 
County V. State, 264 P. 710, 711, 122 
Okl. 268. 

To keep from falllng 
The word “support” Is used by the 

student, and understood in common 

phraseology, as coverlng “to keep 
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from falling” and other kindred ex- 
pressions.—Hatch Storage Battery 
Co. V. Electric Storage Battery Co., 
Mass., 100 P. 975, 981, 41 C.CA. 133. 

34. Wash.—State v. Clausen, 148 P. 
28, 32, 85 Wash. 260. 

60 C.J. p 1170 note 49. 

35. Okl.—^Board of Com’rs of Lo¬ 
gan County V. State, 254 P. 710, 
711, 122 Okl. 268. 

60 C.J. p 1170 note 50. 

36. S.C.—State v. Stokes, 130 S.K 
337, 339, 133 S.C. 67. 

37. Pia—In re Opinion of Justices, 
13 Fla 687, 689. 

Okl.—Board of Com'rs of Logan 
County V. State, 254 P. 710, 711, 122 
Okl. 268. 

38. U.S.— V. S. V. Schulze, D.C.Cal., 
263 F. 377, 379. 

39. U.S.—U. S. V. Schulze, supra. 
Tex.—^Westerman v. Mims, 227 S.W. 

178, 180, 111 Tex. 29. 

40- U.S.—^U. S. V. Schulze, D.C.Cal., 
253 P. 377, 379. 

41. Webster New IntD. 

42. Mo.—State v. Lock, 269 S.W, 
116, 120, 302 Mo. 400. 

43. Ind.—Johnson v. Allispaugh, 107 
N.E. 686, 688, 58 Ind.App. 83. 
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endum wliere the appropriations are necessary for 
the support of the government is treated in Statutes 
§ 121 . 

Support of persons. As applied to persons the 
Word '^support” is a general term,44 of broad signi- 
fication,45 and, like most words, it has a variety of 
meanings.'^® It is not a word of art, but, rather, 
a Word which has a relative nieatiing,'*^ and its mean- 
ing is necessarily flexible.'^^ It is deemed to be a 
Word of general welfare,^^ and imports the welfare 
of the body.50 

As a noun, the word “support,” as used with 
respect to persons, means maintenance;^! subsis- 


tence;52 sustenance;53 the supply of necessaries;54 
a livelihood;55 a livingj^e a source or means of 
living;57 that which fnmishes a livelihood to a 
person or familyj^S articles for the sustenance of 
a fainily;59 income sufficient for the support of a 
family;®9 income used as a means of living.®! 

The word “support” includes food,®^ clothing,63 
and shelter,64 and it includes such a supply of food, 
clothing, and housing as is suitable to the condition 
in life and is commensurate with ability.®^ How- 
ever, in its ordinary signification the word “sup¬ 
port” does not merely include board,®® and is not 
limited to food,®7 clothing,68 and shelter®^ or habita- 
tion.70 


44. Ala.—Heartsill v. Thompson, 16 
So.2d 507, 510, 245 Ala. 215. 

45. Nev.—Lake v. Bender, 7 P. 74, 
78, 18 Nev. 361. 

N.H.—CJorpus Jnxls clted in Indian 
Head National Bank v. Theriault, 
84 A.2d 828. 829, 97 N.H. 212. 

46. N.J.—State V. Such, 21 A. 852, 
853, 53 N.J.Law 351. 

N.C.—^Board of Com’ra for CaJdwell 
County V. Sidney Spltzer & Co., 91 
S.E. 707, 708, 173 N.C. 147. 

Ab TLsed in statutes and legal docu> 
ments, the word ‘‘support” may have 
a varying meaning.—Paquin v. Wes- 
tervelt, 106 A. 766, 767, 93 Conn. 513. 

‘^One of the illnstratlve ezamples 
of its nse, given by Webster, is to 
support a student at college.”—State 
V. Such, 21 A. 852, 853, 53 N.J.Law 
351. 

47. Conn.—Cromwell v. Converse, 
143 A. 416, 421, 108 Conn. 412, 61 
A.L.R. 663. 

60 C.J. P 1173 note 26. 

Slgnlflcance depends on oircnmatano- 
es of eaoh case 

N.H.—Corpus Juris oited in Indian 
Head National Bank v. Theriault, 
84 A.2d 828, 829, 97 N.H. 212. 

48. Ind.—^Reath v. State ex rei. 
Johnson, 44 N.E. 808, 809, 16 Ind. 
App. 146. 

60 C.J. P 1171 note 83. 

No fLzed and rlgid meaning 
N.H.—Corpus Juris oited in Indian 
Head National Bank v. Theriault, 
84 A.2d 828, 829, 97 N.H. 212. 

49. N.T.—In re Wells* Will, 300 N. 
Y.S. 1075, 1078, 165 Misc. 385. 

BO. N.T.—In re Wells* Will, supra. 

61. N.C,—State v. Clark, 66 S.B.2d 
6C9, 671. 234 N.C. 192. 

60 C.J. P 1171 note 70. 


V. Industrlal Accident Commisslon, 
218 P. 1009, 1014, 191 Cal. 424. 

60 C.J. p 1171 note 71. 

Sustentation 

Pa.—Winthrop Co. v. Clinton, 46 A. 
435, 436, x96 Pa. 472, 79 Am.S.R. 
729. 

53. Conn.—^Ferrigino v. Keasbey, 
106 A. 445, 447, 93 Conn. 445. 

60 C.J. p 1171 note 72. 

54. N.Y.—^Dravecko v. Richard, 196 
N.E. 17, 18, 267 N.Y. 180—Appli¬ 
cation of Kaufman, 70 N.Y.S.2d 
736, 737, 272 App.Div. 323—Boller 
V. Crider, 31 N.Y.S.2d 987, 989. 

55. Pa.—Winthrop Co. v. Clinton, 46 
A. 436, 436, 196 Pa. 472, 476, 79 
Am.S.R. 729. 

Simllarly deflned 

Necessaries of life and means of 
livelihood.—Snyder v. Lane, W.Va., 
65 S.E.2d 483, 487. 

56. Cal.—Great Western Power Co. 
of Californla v. Industrial Accident 
Commission of Californla, 218 P. 
1009, 1014, 191 Cal. 424. 

Pa.—^Winthrop Co, v. Clinton, 46 A. 
435, 436, 196 Pa. 472, 79 Am.S.R. 
729. 

57. Cal.—Great Western Power Co, 
V. Industrial Accident Commission, 
218 P. 1009, 1014, 191 Cal. 424. 

5& Cal.—Great Western Power Co. 
V. Industrial Accident Commission, 
supra. 

59. Pa.—Winthrop Co, v. Clinton, 46 
A. 435, 436, 196 Pa. 472, 79 Am.S.R. 
729, 

60 C.J. p 1171 note 75. 

60. N.C.—Wall V. Williams, 93 N.C. 
327, 330, 53 Am.R. 458. 

61. Ala.—^Ex parte Sloss-Sheffleld 
Steel & Iron Co., 101 So. 608, 609, 
212 Ala. 3. 

62. Hy.—Corpus Juris oited la. Hu£C- 

906 


man v. Chasteen, 209 S.W.2d 705, 
708, 307 Ky. 1. 

N.Y.—Harrison v. Jackson, 108 N.Y. 
S.2d 111, 114, 202 Misc. 19. 

W.Va.—Snyder v. Lane, 65 S.E.2d 
483, 487. 

60 C.J. p 1171 notes 66-78. , 

63. Ky.—Corpus Juris oited iu Huff¬ 
man v. Chasteen, 209 S.W.2d 705, 
708, 307 Ky. 1. 

N.Y.—Harrison v. Jackson, 108 N.Y. 
S.2d 111, 114, 202 Misc. 19. 

W.Va.—Snyder v. Lane, 63 S.E.2d 
483, 487. 

60 C.J. p 1171 notes 66-78. 

64. Ky.—Corpus Juris oited iu Huff¬ 
man V. Chasteen, 209 S.W.2d 705, 
708, 307 Ky. 1. 

N.Y.—^Harrison v. Jackson, 108 N.Y. 
S.2d 111, 114, 202 Misc. 19. 

W.Va.—Snyder v. Lane, 63 S.E.2d 
483, 487. 

60 C.J. p 1171 note 88. 

A place iu whioh to Uve 

N.C.—Board of Com’rs for Caldwell 
County V. Sidney Spitzer & Co., 91 
S.E. 707, 708, 173 N.C. 147. 

60 C.J. p 1171 note 89. 

65. N.C.—State v. Clark, 66 S.E.2d 
669, 671, 234 N.C. 192. 

66. Mass.—Gould v. Lawrence, 35 
N.E. 462, 463. 160 Mass. 232. 

67. N.Y.—^Dravecko v. Richard, 196 
N.E. 17, 18, 267 N.Y. 180—Boller 
V. Crider, 31 N.Y.S.2d 987, 989. 

N.C.—Wall V. Williams, 93 N.C. 327, 
53 Am.R. 458. 

W.Va.—Snyder v. Lane, 65 S.E.2d 
483. 487. 

68. N.Y.—^Dravecko v. Richard, 196 
N.E. 17, 18, 267 N.Y. 180—Boller v. 
Crider, 31 N.Y.S.2d 987, 989. 

W.Va.—Snyder v. Lane, 65 S.E.2d 
483, 487. 

69. W.Va.—Snyder v. Lane, supra. 

70. N.Y.—^Dravecko v. Richard, 196 
N.E. 17, 18, 267 N.Y. 180—Boller v. 
Crider, 31 N.Y.S.2d 987, 989. 


52. Cal,—Great Western Power Co. 
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SUPPORT 


While it includes everything necessary to proper 
maintenance,'^^ it includes something more than the 
bare necessities of life;'^^ it involves tbe comforts 
of life as well/^ and it takes in everything, neces¬ 
sities and luxuries, which a person in a certain 
situation is entitled to bave and en3oy;74 and it 
may include all sucb means of living as would enable 
a person to live in a style and condition and witb a 
degi’ee of comfort suitable and beeoming to his 
station in lifeit therefore follows that anything 
requisite to the housing, feeding, clothing, health, 
proper recreation, vacation, or traveling expense is 
proper,*^® keeping in view the social family relation- 
ship and the quantum of the income.77 The term 
may include the building of a horne, although not 
necessarily,'^® and it has been said that the building 
of a house, either in whole or in part, cannot be 
considered a part of the support of the person who 
is to occupy it.'^9 The duty to support does not, as 
a general proposition, require that an education be 
provided,^^^ although a parentas duty to support a 
ehild may require that an education be provided, as 
discussed generally in Parent and Child § 15, and, 
in connection with divorce statutes and decrees, in 
Divoree § 319 h. The word “support’’ has been held 
to include medical treatment^i and care;82 medieal 
assistance reasonably required for the preservation 
of health;23 and in some cases to include medieines 
and medical Services as necessaries,®^ but the term 
is not always given such a broad signification.®^ It- 
also includes dental care.®® 

“Support” applies only to means of subsistence 


during life;®*^ thus funeral expenses are not within 
the meaning of the word,®® and it has been held that 
the term does not include an allowance for the pay- 
ment of life insurance premiums.®® 

As a verb, “support,” as used with respect to 
persons, is defined as meaning to furnish with funds 
or means for maintenance;®^ to give means of 
livelihood to.^^ 

Because of his status a person may be entitled to 
receive support either from another person or from 
the federal, state, or municipal government, and this 
right to support is frequently imposed by statute, 
although in some instanees it exists under the com- 
mon law, and in some instanees the failure of a 
person to provide the support that is required of 
him will render him liable to eriminal prosecution. 

A woman who has the status of a wife is entitled 
to be supported by her husband, this obligation being 
imposed both by the common law and by statute, as 
stated in Husband and Wife § 15. However, a 
man who has the status of a husband is not, except 
where statutes so provide, entitled to support from 
his wife, as stated in Husband and Wife § 16. For 
other references to the rights, duties, and incidents 
of support as between spouses see the index to the 
title Husband and Wife. 

An infant or minor child, because of his status as 
such, is entitled to support from his parents, and, 
similarly, a parent, because of his status as such, in 
many jurisdictions, is entitled in a proper case to 


71. Mass.—Gould v, Lawrence, 35 
N.E. 462, 463, 160 Mass. 232. 

MeetiJijr Incideutal needs 

N.T.—^Harrison v. Jackson, 108 N.T. 

S. 2d 111, 114, 202 Misc. 19. 

72. Pa.—Richardson’s Bstate, 6 Pa. 
Dist.&Co. 785, 788. 

Tex.—Lumbermen's Reciprocal Ass'n 
V. Wrarner, Com.App., 246 S.W. 664, 
665. 

60 C.J. p 1173 note 26. 

73. Pa.—^Rlchardson’s Estate, 6 Pa. 
Dist.&Co. 786, 788. 

74. Ohio.—Corpus Juris clted iu 
Frye v. Burk, 12 P.2d 152, 158, 57 
Ohio App. 99. 

60 C.J. p 1172 note 93. 

75. Del.—Benjamln P. Shaw Co. v. 
Palmatory, 105 A. 417, 419, 30 Del. 

' 197. 

60 C.J. p 1172 note 92. 

76. N.T.—In re Wells’ Will, 300 N. 

T. S. 1076. 1078, 166 Misc. 386— 


In re Vanderbilfs Estate, 223 N.Y. 
iS. 314, 316, 129 Misc. 605. 

77. N.T.—In re Wells’ Will, 300 N. 
T.S. 1076, 1078, 166 Misc. 386. 

Dlmluutlve glfts 

“The irregular and infrequent be- 
stowal of comparatively dlminutive 
gifts cannot properly be regrarded as 
support of a family.’’—Gregg v. 
Brickley, 69 K.B. 1072, 1073, 27 Ind. 
App. 164. 

78. N.C.—Board of Com’rs for Cald- 
vrell County v. Sidney Spitzer & 
Co., 91 'S.E. 707, 708, 173 N.C. 147. 

79. Mich.—Morford v. DiefCenbacker, 
20 N.W. 600, 608, 64 Mich. 593. 

80. N.Y.—In re Wells’ Will, 300 N. 
T.S. 1075, 1079, 166 Misc. 386. 

60 C.J. p 1173 note 24. 

81. Vt.—^Morse v. Powers, 45 Vt. 
300, 302. 

60 C.J. p 1171 note 91. 

82. N.Y.—^Harrison v. Jackson, 108 
N.Y.S.2d 111, 114, 202 Misc. 19. 


83. N.C.—State v. Clark, 66 S.E.2d 
669, 671, 234 N.C. 192, 

84. Kan.—Grant v. Dabney, 19 Kan. 
388, 389, 27 Am.R. 125. 

85. Kan.—Grant v. Dabney, supra. 
60 C.J. p 1171 note 91. 

86. N.Y.—^Harrison v. Jackson, 108 
N.T.S.2d 111, 114, 202 Misc. 19. 

87. Pa.—^Estate of Richardson, 6 Pa. 
Dist. & Co. 785, 789. 

88. Pa.—Estate of Richardson, su¬ 
pra. 

89. N.Y.—Rooney v. Wiener, 263 N. 
Y.S. 222, 226, 147 Misc. 48—In re 
Vanderbilfs Estate, 223 N.Y.S. 314, 
316, 129 Misc. 605. 

90. Wash.—State v. Clausen, 148 P. 
28, 32, 86 Wash. 260. 

60 C.J. p 1172 note 21. 

91. N.Y.—In re Neil’s Estate. 191 
N.Y.S. 362, 366, 117 Misc. 498. 
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support from Ms child or children. The right of 
a child to support from his parents, and of a parent 
to snpport from his children is treated in Parent 
and Child, and for speeifie references see the index 
to that title. Provision by the state for snpport of 
infants ■w'here the parents lack ability is disenssed 
in Infants §§ 9, 10. The support of sponses and 
of children is frequently treated in conneetion 
with separations and divorce, and for speeifie refer¬ 
ences in these connections see the index to the title 
Divorce. 

A person who oceupies a particular status sueh 
as an apprentice, a consuet, an Indian, a pauper, or 
a ward may be entitled because of such status to be 
supported, and for the treatment of the right of 
support of such persons see the indexes to the tities 
Apprentices, Comiets, Indians, Paupers, and Guard¬ 
ian and Ward. Infant bastards and insane persons 
may also be entitled to support and for speeifie 
references see the index to Bastards and Insane 
Persons. 

A person may enter into a contract to provide 
support for another person and in this conneetion 
see the indexes to the tities Contraets and Deeds. 

For other referenee to support of persons see the 
Descriptive-Word Index. 

Comparisons and distinctions. The noun ‘^sup- 
port” has been held to be synonymous with “main- 
tenance” see 54 C.J.S. p 905 note 42, and “subsis- 
tence” see ante p 761 note 31, and has been 
distinguished from ^^benefit” see 10 C.J.S. p 339 
note 84, and ''^education” see 28 C.J.S. p 833 note 78. 

As a verb, “support” has been held to be synony¬ 


mous with, or equivalent to, “defend” see 26 C.J.S. 
p 671 note 20, and “maintain” see 54 C.J.S. p 903 
note 82, and practically synonymous with “favor” 
see 35 C.J.S. p 756 note 34. It has been held not 
synonymous with “care” see 12 C.J.S. p 1144 note 11, 
and has been distinguished from “educate” see 28 
C.J.S. p 832 note 56. 

Phrases employing the word “support” are set 
out in the note.92 

SUPPOSE. To believe;93 to expect;^^ to receive 
as true;®5 also to imagine;®® to think.®^ In com- 
mon speech, the term is frequently used as an ex- 
pression of the speaker^s enlightened opinion,®® al- 
though it is more apt for the expression of con¬ 
jecture.®® 

“Suppose” has been held synonymous with “be- 
lieve” see 10 C.J.S. p 239 note 96, and “deem” see 
26 C.J.S. p 660 note 26. While “assume” and “sup¬ 
pose” are sometimes used interchangeably in the 
framing of hypothetical questione, “assume“ is more 
commonly used and the two words are not generally 
synonymous, see 7 C.J.S. p 105 note 27.2. 

^^Supposed/' the past participle of “suppose,”^ has 
been held synonymous with “alleged” see 3 C.J.S. 
p 885 note 76, and “understood.”^ 

SUPPOSITION. A conjecture based on the possi- 
bility that a thing could have happened;® a pre- 
sumption based on the theory that the thing or oc- 
currence in questioii could have existed or happened;^ 
an idea or a notion founded on the probability that 
a thing may have occurred, but without proof that 
it did oecur;® what is not known to be true; not 


02. Phrases 

(1) “Maintenance and support” see 
64 C.J.‘S. p 905 note 44. 

(2) “Support of the family” dis- 
tinffulshed from “for the joint hene- 
flt of both” see 10 C.J.S. p 340 note 
14. 

(3) Other phrases employingr the 
word and of which more recent ad¬ 
judicatione have not been found see 
SO C.J, p 1170 notes 63. 64, p 1172 
notes 6-18, p 1173 notes 27-31, 37, 39- 
48, 47, p 1174 note 48. 

93» Mo.—'State v. Brock, 280 S.W. 
48. 49. 

60 C.J. P 1174 note 60. 

94 . Wis.—^Beach v. Bird, etc., Lum- 
ber Co., 116 N.W. 245. 247. 135 Wis. 
S60. 

05. 111.—^Parker v. Enslow, 102 111. 
272. 277. 40 Am.R. 688. 


96. 111.—^Parker v. Enslow, supra. 

97. Mo.—State v. Brock, 280 S.W. 
48. 49. 

60 C.J. p 1174 note 55. 

98. Ala.—Councill v. Mayhew, 65 So. 
314, 317,172 Ala. 295. 

Cal.—Schwenger v. Gaither, 198 P.2d 
108, 109, 87 Cal.App.2d 913. 

99. Ala.—Councill v. Mayhew, 66 So. 
314, 817,172 Ala. 296. 

1. Webster New Int.D. 

Phrases employing “supposed" and 
of which there have been no recent 
adjudications see 60 C.J. p 1174 notes 
62-70. 

2. Conn.—Cole v. Powler, 36 A- 807, 
809. 68 Conn. 450. 

3. Ky.—Cincinnati, N. O. & T. P. By. 
Co. V. Humphrey’s Adm^r, 136 S. 
W.2d 637, 542. 281 Ky. 432—Mitch- 
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eirs Adm*x v. Harlan Central Coal 
Co., 93 S.W.2d 347, 348, 263 Ky. 702 
—City of Ludiow v. Albers, 69 S, 
W.2d 1061, 1056, 263 Ky. 625—Park 
Circuit & Realty Co. v. Ringo’s 
Guardian, 46 S.W.2d 106, 109, 242 
Ky. 266. 

Mo.—^Draper v. Louisville & N. R. 
Co., 156 S.W.2d 626, 630, 348 Mo. 
886 . 

60 C.J. p 1174 note 72. 

4. Ky.—^Hurt*s Adm’r v. Louisville & 
N. R. Co., 183 S.W.2d 628, 629, 298 
Ky. 617. 

5. Ky.—Cincinnati, N. O. & T; P. 
Ry. Co, V. Humphrey^s Adm*r, 136 
S.W.2d 637, 642. 281 Ky. 432— 
Mitchell's Adm'x v. Harlan Central 
Coal Co.. 93 S.W.2d 347, 348, 263 
Ky. 702—City of Ludlow v. Albers, 
69 S.W.2d 1051, 1066, 263 Ky. 525 
—^Park Circuit & Realty Co. v. 
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SUPPOSITIONSUPRA 


proved.® 

The term “supposition” has heen held synonymous 
with “belief” see 10 C.J.S. p 237 note 43, and '^hypo- 
thesis” see 42 C.J.S. p 370 note 1, and has been 
distinguished from ^'inference” see 43 C.J.S. p 375 
note 49. 

The admissibility in evidence o£ suppositions is 
discnssed generally in Evidence § 450, 

STJPPRESS. The plain and ordinary meaning^ 
o£ the Word “suppress” is to crush;^ to put down;^ 
to put down or put an end to by £orce;^0 to over- 
power;^^ to subdue;^^ to quellj^s to repress;^^ 
to stamp out;i^ to destroy.^6 

“Suppress” also means to prevent;!'^ to pro- 
hibit}^^ to put a stop to when aetually existing.^S 

It never means to license or sanction.20 

The term ''suppress” has been compared with, or 
distinguished from, ‘‘abate” see 1 C.J.S. p 19 note 
10, “regulate” see 76 C.J.S. p 615 note 80, and “re- 
strain” see 77 C.J.S. p 324 note 34. It has been held 
synonymous with, and has also been distinguished 
from, “prohibit” see 73 C.J.S. p 6 note 90, p 7 
note 94. 

SXJPPRESSION. The act of suppressing, or the 
state o£ being suppressed; a forcible putting or 


keeping down; repression; restraint.^l The term 
has been held synonymous with “coneealment” see 
15 C.J.S. p 795 note 23, and “evasion” see 31 C.J.S. 
p 471 note 85, and it has been distinguished from 
“regulation” see 76 C.J.S. p 616 note 22. 

Referenees to the term “suppression” in connec- 
tion with evidence in actions generally are made in 
the title indexes to Criminal Lfaw and Evidence. 
Matters relating to the suppression o£ depositions 
are referred to in the title index to Depositions. The 
suppression of testimony as eonstituting contempt is 
treated in Contempt § 31. 

It is stated in Patents § 155 that the nonuse of a 
patent and suppression of the patented article will 
not render the patent void or afPect the rights of 
the patentee. 

SUPPRESSIO VERI. A suppression of faets whieh 
one party is under a legal or equitable obligation 
to communicate, and with respeet to whieh he ean- 
not be innocently silent, because the other has a 
right not merely in foro conscientiae, but juris et 
de jure, to know;22 withholding the truth when it 
should be uttered.^^ It is a negative act of fraud,24 
as distinguished from “suggestio falsi” whieh is an 
affirmative fraudulent act, as stated ante p 779 
note 97. 

SUPRA. A Latin term meaning above; upon. This 


Ringo’s Guardian, 46 S.W.2d 106, 
109, 242 Ky. 256. 

Mo.—^Draper v. Louisville & N. R. 
Co.. 156 S.W.2d 626, 630, 348 Mo. 
886 . 

60 C.J. p 1174 note 73. 

6. Wash.—State v. Harras, 66 P. 774, 
776, 26 Wash. 416. 

7 . Wash.—State ex rei. Hamilton v. 
Martin. 23 P.2d 1, 5. 173 Wash. 249. 

8. Wash.—State ex rei. Hamilton v. 
Martin, supra. 

60 C.J. p 1174 note 77. 

Phrases employing the term and of 
*which more recent adjudlcations have 
not been found see 60 C.J. p 1176 
notes 93-2. 

9. La.—State v. Mustachia. 94 So. 
408. 409, 152 La. 821. 

Wls.—-Ogden v. Madison, 87 N.W. 668. 
669. 111 Wis. 413. 56 L.R.A. 606. 

10. Wls.—Ogden v. Madison, supra. 
Simllarly deflned 

(1) To put down by force.—State 
ex rei. Hamilton v. Martin, 23 P.2d 
1, 8, 6, 173 Wash. 249. 


(2) To end hy force.—State v. i 
Mustachia, 94 So. 408, 409. 162 La. 
821, 

11. Mich.—Timm v. Common Coun- 
cil of Village of Caledonia Station, 
112 N.W. 942. 149 Mich. 323. 

Wls.—Ogden v. Madison, 87 N.W. 

668, 569, 111 Wis. 413, 66 L.R.A. 
606. 

To ovegrpower and oruBh 

Wis.—Ogden v. Madison, supra. 

To overwhelm 

Wis.—Ogden v. Madison, supra. 

12. Wash.—State ex rei. Hamilton v. 
Martin, 23 P.2d 1, 8, 173 Wash. 249. 

60 C.J. p 1176 note 91. 

13. Mich.—Timm v. Common Coun- 
cil of Yillage of Caledonia, 112 N. 
W. 942. 149 Mich. 323. 

Wis.—Ogden v. Madison, 87 N.W. 568, 

669. 111 Wis. 413, 65 L.R.A, 506. 

14. Wis.—Ogden v. Madison, supra. 

15. Mich.—'Timm v. Common Coun- 
cil of Village of Caledonia Station, 
112 N.W. 942, 149 Mich. 323. 

Wis.—Ogden v. Madison, 87 N.W. 668, 
669, 111 Wls. 413, 66 L.R.A. 606. 
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16. Wis.—Ogden v. Madison, supra. 

17. Wash.—State ex rei. HAmilton 

V. Martin. 23 P.2d 1, 3, 173 Wash. 
249. 

Wis.—Ogden v. Madison, 87 N.W. 668, 
569, 111 Wis. 413, 66 L.R.A. 606. 

18. La.—State v. Mustachia, 94 So. 
408, 409, 152 La. 821. 

19. Wis.—Ogden v. Madison, 87 N. 

W. 668, 569, 111 Wis. 413, 66 L.R. 
A. 506. 

20. Wls.—Ogden v. Madison, supra. 

21. New Standard I>. 

Phrases employing the term and of 
whieh more recent adjudlcations have 
not heen found see 60 C.J. p 1176 
notes 4-7. 

I 22. Ala.—Terrell v. Kirksey, 14 Ala. 
209, 212—Juzan v. Toulmin, 9 Ala. 
662. 684, 44 Am.D. 448. 

23. N.J.—^Turney v. Avery, IIS A. 
710, 92 N.J.Bq. 473. 

24. W.Va.—^Newman v. EZay, 49 S.E. 
926, 930, 67 W.Va. 98. 68 L.R.A. 908. 
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Word occurring by itself in a book refers tbe reader 
to a previons part of tbe book, like 

SXTFBiEME. A term derived from “super, ”2 6 
defined as meaning bigbcst in power or antbority; 
holding tbe bigbest place, as in govemment.^^ 

As nsed in connection witb, or witb respect to, 
courts, tbe word bas a well-nnderstood and settled 
meaning,2 8 and is tbe designation nsnally preseribed 
by law for tbe bigbest conrt of tbe state or nation,29 
tbat is, bigbest in tbe sense of final or last resort.^O 

Tbe federal Constitution witb its amendments is 
tbe supreme law of tbe land, and tbe constitution of 
a state is tbe supreme law witbin tbe realm and 
spbere of its autbority, as stated in Constitutional 
Law § 3, 

SUPT, As an abbreviation for “superintendent,” 
see 1 C.J.S. p 276 note 5. 

STJPUESTO. A Spanisb term wbicb is said not to 
be synonymous witb “fraudulent.”^! 

SITBiGELABrG-E. Tbe term “surcbarge” is defined 
generally as meaning a burden greater tban tbe 
ordinary one, or gi*eater tban can well be bome; an 
excessive burden, load, or cbarge.22 Tbe word is 
also employed to signify tbe penalty exacted against 
a fiduciary for failure to exercise common prudence, 
common skill, and common caution in tbe perform- 


anee of bis duty,23 and in tbis sense is treated in 
tbe C.J.S. tities Executors and Administrators §§ 
472, 863, Receivers §§ 374, 378, 380, and Trusts §§ 
400, 417, also 65 C.J. p 921 notes 96-98, p 943 notes 
79-84. Surcbarging an account stated is discussed 
in Account Stated § 57. 

SURE. While tbere are many sbades of meaning 
given to tbe word “sure” in tbe dictionaries,34 its 
primary meaning is assured in mind; confident be- 
yond doubt; knowing, believing, trusting, or tbe 
like, witb certainty; unquestioning;36 2ijid it is 
tberefore a state of mind.36 Tbe term bas been beld 
synonymous witb ^'indubitable” see 42 C.J.S. p 1370 
note 32. 

SURETY. As a legal term, tbe word “surety” is 
defined in Principal and Surety § 2 in a broad sense 
as one wbo becomes responsible for tbe debt, de- 
fault, or miscarriage of anotber; and, in a narrower 
sense, as a person wbo binds bimself for tbe pay- 
ment of a sum of money, or for tbe performance of 
sometbing else, for anotber wbo is already bound for 
sucb payment or performance. 

Tbe word “surety” is employed in a sense, stili 
more general, as meaning security;37 safety; cer¬ 
tainty; indubitableness,38 

Phrases employing tbe term are set out in tbe 

note.39 


25. Black L.D. 

“Acceptance for honor or supra pro- 
test” of hilis of exchange see Bills 
and Notes § 186. 

26. Ind.—Ex parte France, 95 N.E. 
616, 518, 176 Ind. 72. 

“Super" defined see ante p 886 notes 
47-51. 

27. New Standard D. 

Phrases 

(1) “Supreme power** see 72 C.J. 
S. p 399 note 94. 

(2) Other phrase as to which more 
recent adjudicatione have not been 
found see 60 C.J. p 1176 note 18. 

28. Ind.—^Ex parte France, 95 NE. 
515, 618, 176 Ind. 72. 

Supreme court of the United States 
see Federal Courts §§ 191-281. 

State supreme courts see the index 
to the title Courts. 

29. Ind.—^Ex parte France, 95 N.E. 
615, 518, 176 Ind. 72. 

Supreme courts are those which 
possess the hi^hest and controlling 
Jurlsdiction.—Ex parte France, su¬ 
pra. 


30. W.Va.—Koonce v. Doolittle, 37 
S.E. 644, 645, 48 W.Va. 592. 

60 C.J, p 1176 note 16. 

31. Phllippine.—U. S. v. Pineda, 37 
Philippine 456, 465. 

AS employed lu a statute relatingr to 
drng'glsts 

Phllippine.—U. S. v. Pineda, supra. 

32. New Standard D. 

33. Pa.—In re Miller*s Estate, 26 A. 
2d 320, 321, 346 Pa. 91. 

I It Is Imposed to compensate bene- 
I ficiaries for loss caused by the fidu- 
ciary’s want of care.—In re Miller's 
Estate, supra. 

34. Ohio.—Hili v. Union Gas & Elec¬ 
tric Co., 200 N.E. 199, 201, 61 Ohio 
App. 144. 

35. Ohio.—^Hill v. Union Gas & Elec¬ 
tric Co., supra. 

Phrase employing- the term and of 
which more recent adjudicatlons 
have not been found see 60 C.J. p 1176 
note 23. 


36. Ohio.—Hili v. Union Gas & Elec¬ 
tric Co., 200 N.E. 199, 201, 51 Ohio 
App. 144. 

37. lowa.—^Pitkins v. Boyd, 4 Greene 
255, 269. 

Simllarly defined 

(1) Security against loss or dam- 
age.—^Pitkms v. Boyd, supra. 

(2) Security for payment.—Pitkins 
V. Boyd, supra. 

38- lowa.—^Pitkins v. Boyd, supra. 
39. Phrases 

(1) “Common surety*» defined see 
Principal and Surety § 391. 

(2) “Supplementa! surety*’ defined 
see Principal and Surety § 386. 

(3) “Surety companies*’ see Prin¬ 
cipal and Surety §§ 391-400. 

(4) “Surety Insurance’* synony¬ 
mous with “guaranty Insurance’* see 
Insurance § 16. 

(5) “Surety of the peace’* as pre- 
ventlve justice taken against a party 
who threatens future misbehavior see 
Breach of the Peace §§ 17-26. 
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SURETYSHIP. In law, siiretyship is a lending of 
credit to aid a principal who has insnffieient credit 
of his own, and is a direct contract to pay the 
principaPs debt or perform his obligation in case of 
his default, as stated in Principal and Surety § 1. 
The distinctions between suretyship and other rela- 
tions are pointed ont in Principal and Surety § 10. 

SXJRFACE. There is no generally accepted defini- 
tion of the word “surface/^^o and even the courts do 
not agree on a definition of the term,^i but in each 
case the meaning must be ascertained from the con- 
text in which the term is enaployed.'*^ 

As defined by lexicographers, the word “surface” 
means the exterior or outside of an object or body; 
the outermost or nppermost boundary; the face or 
faces of a three-dimensioned thing; a plane of a 
solid;43 and in its geometrical sense the term signi- 
fies a plane.44 

As commonly used, however, the word ^^surface” 
indicates some degree of thickness,^^ and as em^ 
ployed with reference to the earth it prima facie 
means nothing more than the vestimenta terrae,^® 
that is, the top of the earth and whatever is upon 
the face thereof,^^ or the superficial part of the 
land.48 


^^Surface” is said to be the antithesis of "frame- 
work^' see 37 C.J.S. p 140 note 9. 

In mining terminology the word “surface” means 
that part of the earth or geologic section lying 
over the minerals, as stated in Mines and Minerals 
§3g. 

SURGrEON. Defined see Physicians and Surgeons 

§ 1 . 

SURQ-ERY. Defined see Physicians and Surgeons 

§ 1 . 

SURG-IOAL. Of or pertaining to surgery or sur- 
geons.49 

STJRNAME. See the title index to Names. 

SURPLUS. It has been said that the word ^'sur- 
plus” necessarily takes concrete significance from 
the context,^^ and that general definitions, while 
accurate for the purposes of the discussion of a 
particular subject matter, may not be applicable to 
some other case.51 Basically, “snrplus" means what 
is not needed or is left over;52 the ordinary 
meaning53 of the term as found in the Standard 


40. Mont.—Superior Coal Co. v. 

Musselshell County, 41 P.2d 14, 21, 
98 Mont. 501. 

said to be a technical 
term among civll engineers.—Snell 
V. Cottingham, 72 111. 161, 167. 

41. Mont.—Superior Coal Co. v. 

Musselshell County, 41 P.2d 14, 21, 
98 Mont. 601. 

42. Mont.—Superior Coal Co. v. 

Musselshell County, supra. 

43. Webster New Int.D. 

Phrases 

(1) “Surface estates" see title in¬ 
dex to Mines and Minerals. 

(2) "Surface owner” see title in¬ 
dex to Mines and Minerals. 

(3) “Surface waters” defined and 
dlscussed generally see the C.J.S. ti¬ 
tle Waters §§ 112-128, also 67 C.J. p 
862 note 21-p 901 note 8; control and 
distribution thereof by municipal 
corporatlons see Municipal Corpora- 
tions § 883; in connection with rail- 
roads see Hallroads §§ 186, 187. 

(4) Other phrases employing the 
word “surface" in Its various forms 
and of which more recent adjudica¬ 
tione have not been found see 60 C.J. 
p 1176 notes 31-^7. 


44. Mass.—Sulllvan v. Boston & A. 
R. R., 96 N.B. 347, 349, 210 Mass. 
229. 

45. Mass.^Sulllvan v. Boston & A. 
R. R., supra. 

46. Mont.—'Superior Coal Co. v, Mus¬ 
selshell County, 41 P.2d 14, 21, 98 
Mont. 501. 

“Superficies” slmilarly defined see 
ante p 887 note 53. 

47. Mont.—Superior Coal Co. v. Mus¬ 
selshell County, supra. 

48. Mont.—Superior Coal Co. v. Mus¬ 
selshell County, supra. 

In uslng the word ‘^surface,” the 
layman In casual conversation, as 
well as the judge in a considered 
opinion, ordinarily refers merely to 
the superficial part of land. 

Mont.—Superior Coal Co. v. Mussel¬ 
shell County, supra. 

W.Va—^Drummond v. White Oak 
Puel Co., 140 S.E. 67, 68, 104 W.Va. 
368, 56 A.L.R. 303. 

49. New Standard D. 

Phrases 

(1) “Surglcal ald" see Physicians 
and Surgeons § 1. 

(2) “Surglcal Instruments" within 
tarlfC act see Customs Dutlea S 34. 


(3) “Surglcal operation" see Physi¬ 
cians and Surgeons § 1. 

50. Mich.—Lawrence v. American 
Surety Co. of New Tork, 249 N.W. 
3, 9, 263 Mich. 686, 88 A.L.R. 535. 

Confined to the context in which used 

“We are indebted to the diligence 
of counsel for relator for a large 
number of citations of cases In which 
‘surplus’ is defined. We have read 
all these cases with interest, but, it 
must be confessed, with llttle profit. 
In each Instance the word as used 
in the case clted is obviously, and 
usually expressly, confined to the 
particular context In which It is used, 
and to the subject-matter under dis¬ 
cussion."—State ex rei. Marquette 
Hotel Inv. Co. v. State Tax Commis- 
sion, 221 -S.W. 721, 722, 282 Mo. 213. 

51. U.S.—Douglas v. Bdwards, C.C. 
A.N.T., 298 F. 229, 240. 

52. Mich.—^Lawrence v. American 
Surety Co. of New Tork, 249 N.W. 
3, 9, 263 Mich. 586, 88 A.L.R. 535. 

53. Mo.—State ex rei. Marquette Ho¬ 
tel Inv. Co. V. State Tax Commis- 
sion, 221 S.W. 721, 722, 282 Mo. 213. 

Ciommon phraseology 
U.S.—Harder v. Irwin, D.aN.T., 285 
F. 402, 409. 
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lexicons^^ and yarious decisions^^ Js tliat which re- 
mains when use or need is satisfiedj^s the excess;57 
the overplus.ss 

The Word “surplus” is further defined as meaning 
the remainder of a thing;59 the residue;®® what is 
left after all proper and legitimate deductions are 
made;®^ that which remains®^ or is left®® when use 
is satisfied, or the excess beyond what is preseribed®^ 
or wanted®® in law; and, more speeifieally, the 
net assets over and above the liabilities;®® the 
amount of the residue of the assets after the lia- 
bilities have been deducted.®7 

Frequently the word “suiplus” is used with refer- 


ence to a fund, and as so used is generally under- 
stood to mean either a fund which is no longer 
needed®® or that which is left from a fund which has 
been appropriated for a particular puipose.®® In a 
generally accepted commereial sense it nsually ap- 
plies to funds remaining on hand after fixed charges 
or liabilities have been dedueted/® and funds not 
neeessary to be kept on hand in cash for immediate 
use or ordinary demands may be called “suip)lus.”7i 

The word “surplus” is eommonly employed in cor¬ 
porate financing72 and in corporate aeeounting,73 
and as so used has acquired a fixed meaning.74 The 
term may be employed to designate an aecount on 
the corporate books,75 representing the net assets 


54. Cal.- -First Indus. Loan Co. of 
Cal. V. Daugherty, 159 P.2d 921, 924, 
26 Cal.2d 545. 

Mo.—State ex rei. Marquette Hotel 
Inv. Co. V. State Tax Commission, 
221 S.W. 721, 722, 282 Mo. 213. 

55. Cal.—^Pirst Indus. Loan Co. of 
Cal. V. Daugherty, 159 P.2d 921, 
924, 26 Cal.2d 545. 

56. U.S.—Harder v. Irwln, D.C.N.Y.. 
285 F. 402, 409. 

Mo.—State ex rei. Marquette Hotel 
Inv. Co. V. State Tax Commission, 
221 S.W. 721, 722, 282 Mo. 213. 

57- Cal,—^First Indus. Loan Co. of 
Cal. V. Daugherty, 159 P.2d 921, 924, 
26 Cal.2d 645. 

Mo.—State ex rei. Marquette Hotel 
Inv. Co. V. State Tax Commission, 
221 S.W. 721, 722, 282 Mo. 213. 

58. Cal.—^Flrst Indus. Loan Co. of 
Cal. V. Daugrherty, 159 P.2d 921, 924, 
26 Cal.2d 545. 

60 C-J. p 1177 note 64. 

Excess or overplus 

U.S.—Harder v. Irwin, D.C.H,T., 285 
F. 402, 409. 

lowa.—Sexton v. C. L. Percival Co., 
177 N.W. 83. 86, 189 lowa 586. 

59- Kan.—State v. Butler County, 94 
P. 1004, 1007, 77 Kan. 527. 

60 C.J. p 1177 note 55. 

60. Kan.—State v. Butler County, 
supra. 

Okl.—^Boviard Supply Co. v. Ameri¬ 
can Kat. Bank, 253 P. 92, 94, 123 
Okl. 245. 

61. N.T.—^Pettibone v. Thomson, 130 
N^.Y.S. 284, 289, 72 Misc. 486. 

62. KJ.—State v. Parker, 35 N.J. 
Law 575, 577. 

Okl.—^Boviard Supply Co. v. Ameri¬ 
can Nat. Bank, 253 P. 92, 94, 123 
Okl. 245. 

63. Ohio.—Tax Commission of Ohio 

V. Clark. 151 N.E. 780, 781, 20 Ohio 
App. 166. 


‘64- Ohio.—Tax Commission of Ohio 
v. Clark, supra. 

60 C.J. p 1177 note 58. 

65. N.J.—State V. Parker, 35 N.J. 
Law 675, 577. 

Okl.—Boviard Supply Co. v. Ameri¬ 
can Nat. Bank, 253 P. 92. 94, 123 
Okl. 245. 

66- N.Y.—^People ex rei. v. Purdy, 
146 N.Y.S. 646, 161 App.Div. 541, 
543. 

60 C.J. p 1177 note 57. 

Slxuilarly defined 

(1) The excess of assets over lia¬ 
bilities.—^Puerto Rico Coal Co. v. 
Domenech, C.C.A.Puerto Rico, 41 F.2d 
183, 185. 

(2) “The entire overplus of assets 
over liabilities.”—^Leather Manufac- 
turers’ Nat. Bank v. Treat, C.C.N.Y., 
116 F. 774, 775. 

67. Mo.—State ex rei. Marquette Ho¬ 
tel Inv. Co. V. State Tax Commis¬ 
sion, 221 S.W, 721, 722, 282 Mo. 213. 

68. Mass.—Smith v. Cotting, 120 N. 
B. 177, 181, 231 Mass. 42. 

69. Kan.—State v. Butler County, 94 
P. 1004, 1007, 77 Kan. 627. 

N.Y.—^In re Jones* Estate, 134 N.Y.S. 
859, 862, 75 Misc. 47. 

Similaxly defined 

(1) “That which remains of the 
fund appropriated for a particular 
purpose.*’—Boviard Supply Co. v. 
American Nat. Bank, 253 P. 92, 94, 
123 Okl. 245. 

(2) “That which is left of a fund 
after the use of a sufflciency to sat- 
Isfy the purposes for which the fund 
was set apart.”—^Burley Tobacco 
Growers' Co-op. Ass'n v. Tlpton, 11 S. 

W.2d 119, 122, 227 Ky. 297. 

70. Tex.—^United North & South De- 
velopment Co. v. Heath, Clv.App., 
78 S.W.2d 660, 651. 
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71. Mich.—^Lawrence v. American 
Surety Co. of New York, 249 N.W. 
3, 9, 263 Mich. 586, 88 A.L.R. 635. 

72. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 44 P. 
Supp. 960, 996—Guaranty Trust Co. 
of New York v. Grand Rapids, G. 
H. & M. Ry. Co., D.C.Mich.. 7 F. 
Supp. 511, 616. 

N.Y.—^Randall v. Bailey, 43 N.E.2d 43, 
48, 288 N.Y. 280. 

Tex.—United North & South Develop- 
ment Co. v. Heath, Civ.App., 78 S. 
W.2d 650, 661. 

60 C.J. p 1178 note 71. 

73. U.S.—^Willcuts V. Milton Dairy 
Co., Minn., 48 S.Ct. 71, 72, 275 U.S. 
216, 72 L.Ed. 247—Winkelman v. 
General Motors Corporation, D.C. 
N.Y., 44 F.Supp. 960, 996—Guaran¬ 
ty Trust Co. of New York v. Grand 
Rapids, G. H. & M. Ry. Co., D.C. 
Mich., 7 F.Supp, 511, 516. 

Mass.—Commissioner of Corporatlons 
and Taxation v. Flloon, 38 N.E.2d 
693, 703, 704, 310 Mass. 374. 

N.Y.—Randall v. Bailey, 43 N.E.2d 
43, 48. 49, 288 N.Y. 280. 

Tex.—^United North & South Develop- 
ment Co. v. Heath, Civ.App., 78 S. 
W.2d 650, 651. 

60 C.J. p 1178 note 71. 

Teztbooks on acconntlngr recogrnize 
the distinction between the common 
signlflcance and the technical under- 
standing of the word “surplus."— 
Harder v. Irwin, D.C.N.Y., 286 F. 402, 
409. 

74. U.S.—Phillips V. U. S., D.C.Pa., 
12 P.2d 698, 600. 

75. U.S.—Willcuts V. Milton Dairy 
Co., Minn., 48 S.Ct. 71, 72, 276 U.S. 
215, 72 L.Ed. 247—Winkelman v. 
General Motors Corporation, D.C. 
N.Y,, 44 F.Supp. 960, 996—Guaran¬ 
ty Trust Co. of New York v. Grand 
Rapids, G. H. & M. Ry. Co., D.C. 
Mich., 7 F.Supp. 611, 616. 

N.Y.—Randall v. Bailey, 43 N.E.2d 43, 
48, 49, 288 N.Y. 280. 
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o£ the Corporation in excess o£ all liabilities, includ- 
ing capital stock;'^® or it may be employed to 
denote an excess in the aggregate value o£ all the 
assets o£ a Corporation over the sum o£ all its lia¬ 
bilities, ineluding capital stock;77 the value o£ all 
the corporationes assets a£ter its liabilities, inelud¬ 
ing its capital stock, have been deducted.*^® As 
distinguished £rom the capital stock o£ a Corpora¬ 
tion, surplus is the excess o£ net assets over the 
£ace value o£ the shares.'^® A surplus is not a con¬ 
crete, primary £act, but is a conclusion o£ £act, to be 
ascertained by the comparison o£ a corporationes 
assets with the amount o£ its capital stock,^^^ and it 
is a prerequisite to the existence o£ a surplus that 
the net assets o£ the Corporation exceed the capital 
stock,8l 


A surplus may be ''paid-in,e^ as where the stock 
is issued at a price above par,82 or “earned,ee as 
where it is derived from undistributed proflts,®^ and 
it may, among other things, represent the increase 
in valuation o£ land or other assets made on a 
revaluation o£ the company^s fixed property,^^ that 
is, inereases resulting from a revaluation of fixed 

assets.85 

As applied to financial structures the word “sur- 
plusee has a reasonably definite and reeognized mean- 
ing,86 and has a technical and well-defined meaning 
in the business or profession o£ banking,S7 and in 
banking terminology is descriptive o£ net eamings, 
income, and money from whatever source de- 


Tex.—United North & South Develop- 
ment Co. v. Heath, Civ.App., 78 S. 
W.2d 650, 651. 

60 C.J. p 1178 note 71. 

Snrplus acconnt 

U.S.—Phillips V. U. S., D.C.Pa.. 12 F. 
2d 598, 600. 

76. U.S.—Wlnkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 44 F. 
Supp. 960, 996—Guaranty Trust Co. 
of New York v. Grand Raplds, G. H. 
& M. Ry, Co., D.C.Mich., 7 F.Supp. 
511, 516. 

N.Y.—Randall v. Balley, 43 N.B.2d 
43, 48. 49, 288 N.Y. 280. 

60 C.J. p 1178 note 72. 

77. Mass.—Commissioner of Corpo- 
rations and Taxatlon v. Flloon, 38 
N.E.2d 693, 703, 704, 310 Mass. 374. 

S.D.—^McCannon v. Lusk-Mitchell 
Newspapers, 292 N.W. 82, 83, 67 S. 
D. 291. 

60 C.J. p 1178 notes 67, 80. 

Similarly ezpressed 

(1) Surplus Is the excess of the 
assets of a Corporation over its lia¬ 
bilities, ineluding its capital.—^Al- 
drew Oil & Gas Co. v. Alexander, C.C. 
A.Okl., 70 F.2d 160. 

(2) That which remalns after ex¬ 
penses and dlvidends. 

U. S.—Harder v. Irwin, D.C.N.Y., 285 
F. 402, 409. 

La—Marks v. American Brewing Co., 
52 So. 983, 985, 126 La 666. 

(3) What remains after maklng 
provision for liabilities of every kind, 
leaving capital stock out of consid- 
eration.—Insurance Co. of North 
America v. McCoach, Pa, 224 F. 657, 
659, 140 C.C.A. 167. 

(4) The accumulatlon of the com- 
pany of moneys or property in excess 
of par value of the stock issued by it. 
—^People ex rei. McClure Publicatlons 

V. Purdy, 146 N.Y.S. 646, 647, 161 
APP.D1V. 541—60 C.J. p 1178 note 69. 


(5) The property of a Corporation 
in excess of the sum limited for its 
capital in its charter.—Small v. Sul- 
llvan, 157 N.E. 261, 263, 245 N.Y. 343. 

(6) “Surplus** means book overage 
of a going concern, the overage of as¬ 
sets exceeding liabilities and capital; 
it is the amount remaining after pay- 
ing the capital investment and liabil¬ 
ities in full and not necessarily on 
liQuidation.—^Hayman v. Morris, 36 N. 
Y.S.2d 756, 769. 

Statute geuerally expressive of eom- 
mou meaulng 

Where a taxatlon statute defined 
the word “surplus’* to mean the net j 
value of the corporation’s property, 
less its outstanding indebtedness and 
paid-up capital, it was stated that 
such definitlon was not different from 
the common understanding except in 
designating paid-up capital as a basis 
of its computation instead of book 
or actual value.—^Appeal of Hoskins 
Mfg. Co., 269 N.W. 334, 270 Mich. 692. 

78. Tex.—United North & South De- 
velopment Co. v. Heath, Civ.App., 
78 S.W.2d 660, 651. 

79. lowa—Sexton v. C. L. Percival 
Co., 177 N.W, 83, 86, 189 lowa 686. 

Xu financial statexuents 
As used in financial statements of 
corporatlons, “surplus** ordinarlly in- 
dicates its accumulated earnings or 
proflts, whether in money or other- 
wise, as distinguished from the par 
value of its capital stock.—Sexton 

V. C. L. Percival Co., supra, 

80. N.Y.—^People ex rei. McClure 
Publications v. Purdy, 146 N.Y.S. 
646, 648, 161 App.Div. 641. 

81. U.S.—Wlllcuts V. Milton Dairy 
Co., Minn., 48 S.Ct. 71, 72, 276 U.S. 
216, 72 L.Bd. 247. 

Mass.—Commissioner of Corpora¬ 
tione and Taxation v. Filoon, 38 
N.E.2d 693, 703, 704, 310 Mass. 374. 


82. U.S.—Willcuts V. Milton Dairy 

Co., Minn., 48 S.Ct. 71, 72, 275 U.S. 
216, 72 Li.Ed. 247—Edwards v. 

Douglas, N.Y., 46 S.Ct. 85, 88, 269 

U. S. 204, 70 L.Ed. 235—Winkelman 

V. General Motors Corporation, D. 
C.N.Y., 44 F.Supp. 960, 996. 

N.Y.—Randall v. Bailey, 43 N.E.2d 
43, 48, 49, 288 N.Y. 280. 

Tex.—United North & South Devel- 
opment Co. v. Heath, Civ.App., 78 
S.W.2d 660, 651. 

83. U.S.—Willcuts V. Milton Dairy 

Co., Minn., 48 S.Ct. 71, 72, 275 U.S. 
216, 72 L.Ed. 247—Edwards v. 

Douglas, N.Y., 46 S.Ct. 85, 88, 269 

U. S. 204, 70 L.Ed. 236—Winkelman 

V. General Motors Corporation, D. 
C.N.Y., 44 F.Supp. 960, 996. 

N.Y.—Randall v. Bailey, 43 N.E.2d 
43, 48, 49, 288 N.Y. 280. 

Tex.—United North & South Develop- 
ment Co. v. Heath, Civ.App., 78 S. 

W. 2d 650, 661. 

84. U.S.—^Edwards v. Douglas, N.Y., 
46 'S.Ct. 85, 88, 269 U.-S. 204, 70 L. 
Ed. 235—Winkelman v. General 
Motors Corporation, D.C.N.Y., 44 F. 
Supp. 960, 996. 

N.Y.—Randall v. Bailey, 43 N.B.2d 43, 
48, 49, 288 N.Y. 280. 

Tex.—United North & South Develop- 
ment Co. v. Heath, Civ.App., 78 S. 

W.2d 660. 652. 

Similarly expressed 

Often a surplus arises from the in- 
creased value of the property of the 
Corporation.—Sexton v. C. L. Percival 
Co., 177 NW. 83, 86, 189 lowa 586. 

85. N.Y.—Randall v. Bailey, 23 N.Y. 
S.2d 173, 183. 

86. Cal.—^First Indus. Loan Co. of 
Cal. V. Daugherty, 169 P.2d 921, 924, 
26 Cal.2d 645. 

87. La.—'State ex rei. Payne v. Ex- 
change Bank of Natchitoches, 84 
So. 481, 482, 147 La. 26. 


83 C. J.S.—68 
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rivedjSS and in its ordinary sense it indicates tbe 
amount left over after setting aside sufficient of the 
assets of a banker to meet his obligations;^^ the 
excess in the aggi*egate valne of ali the assets of 
the bank over the sum of its liabilities, ineluding 
capital stock.90 

The eourts have given what they have eharacter- 
ized as a simple and elementary explanation of the 
way in which a surplus is created by a financial in- 
stitution such as a bank or loan company,9i and 
have said that such an institution does not distribute 
all the profits among the stoekholders, but retains 
some of them, and the fund so created is designated 
a “surplus /’^2 x suiplus may also be created at 
the time a Corporation or financial institution is 
formed,^^ and it is quite usual Trhen organization 
takes place for the stoekholders to contribute, in 
addition to the share capital or nominal capital 
stock, a fund which is known as surplus.^'^ It is 
also quite usual for the directors or managers of 


such institutions to set apart and add to this fund 
from time to time some part of the accumulated 
profits of the business in excess of dividend requue- 
ments.95 The fund produced in these ways is what 
is known as *‘surplus,”96 and thus, when employed 
technically in the nomenclature of banks and bank- 
ers, the term “surplus” means the fund which has 
been permanently set apart as such, having been 
either paid in originally by the stoekholders for 
that purpose or transferred from the undivided pro¬ 
fits account.9'^ 

Surplus is the property of the bank,98 and is not 
capital stock,99 but, like capital stock, it eonsti- 
tutes the working capital of the bank.^ 

The primary purpose of a bank surplus is the 
accumulation of a sum against which bad debts may 
be charged so that at all times the capital may be 
kept unimpaii-ed,2 and is created for the purpose of 
meeting unforeseen contingencies and unusual loss- 
es,8 and ordinarily a surplus may be used to absorb 


88. Mass.—Smlth v. Cottlng, 120 N. 
E. 177, 181, 231 Mass. 42. 

89. U.S.—Leather Mfrs' Nat. Bank 
V. Treat, C.C.N.T., 116 P. 774, 776. 

60 C.J. p 1179 note 97. 

90. Mlss.—^Board of Sup’rs, Jefter- 
son CoTjnty v. Jefferson County 
Bank of Payette, 156 So. 699, 600, 
171 Mlss. 60. 

91. Kaji.—^Flrst Nat. Bank v. Moon, 
170 P. 33, 35, 102 Kan. 334, L.R.A. 
1918C 986. 

92. Cal.—^Pirst Indus. Loan Co. of 
Cal. V. Daugkepty, 169 P.2d 921, 
924, 26 Cal.2d 646. 

Kan.—^Pirst Nat. Bank v. Moon, 170 
P. 33. 35. 102 Kan. 334, L.R.A.1918C 
986. 

93- U.S.—Leather Mfrs.' Nat. Bank 
V. Treat, N.T., 128 P. 262. 263, 264, 
62 C.C.A. 644. 

Cal.—Mulcahy v. Hibernia Savlng-s & 
Loan Soc., 77 P. 910, 912, 913, 144 
Cal. 219, 

N.Y.—^Reynolds v. Bank of Mt. Ver- 
non, 39 N.Y.S. 623, 626. 6 App.Div. 
62. 

94- U.S.—^LAather Mfrs.* Nat. Bank 
V. Treat, N.Y., 128 P. 262, 263, 264, 
62 C.C.A 644. 

Cal.—^Mulcahy v, Hibernia Savingrs & 
Loan Soc.. 77 P. 910, 912. 913, 144 
Cal. 219. 

N.Y.—^Reynolds v. Bank of Mt. Ver- 
non, 39 N.Y.S. 623, 626, 6 App.Div. 
62. 

Simllarly ezpressed 
*Tt is not unusual in organizlngr 

corporations to create a surplus by 

exactlng: payments in excess of the 


par value of shares.*'—Sexton v. C. 
L. Percival Co., 177 N.W. 83. 86, 189 
lowa 586. 

95. U.S.—Leather Mfrs/ Nat. Bank 
V. Treat. N.Y., 128 P. 262, 264, 62 
C.C.A. 644. 

96. U.S.—Leather Mfrs/ Nat. Bank 
V. Treat, supra, 

97. La.—State ex rei. Payne v. Ex- 
changre Bank of Natchitoches, 84 
So. 481, 482, 147 La. 25. 

As Uability of bank to stookholders 
“The item designated as ‘surplus’ 
represents permanent surplus or a 
liability that is carried permanently 
on the books and is rarely ever de- 
creased or increased except by neces- 
slty, in case of a loss to the bank, 
or in case of an increase by reason of 
a new declaration of a permanent 
fund to be carried under that desig- 
nation.” 

Cal.—Pirat Indus. Loan Co. of Cal. v. 
Daugherty, 159 P.2d 921, 924, 925, 
26 Cal.2d 545. 

111.—Chicago Title & Trust Co. v. 
Central Trust Co. of Illinois, 144 N. 
E. 165, 172, 312 111. 396. 

98. U.S.—^Bank of Commerce v, Ten- 
nessee, Tenn., 16 S.Ct. 456, 461, 161 
U.S. 134, 40 L.Ed. 645. 

Kan.—^First Nat. Bank v. Moon, 170 
P. 33, 35, 102 Kan. 334, L.R.A.1918C 
986. 

99- U.S.—Bank of Commerce v. Ten- 
nessee. Tenn., 16 S.Ct. 456, 461, 161 
U.S. 134, 40 L.Ed. 645. 

Kan.—^Pirst Nat. Bank v. Moon, 170 
P. 33, 35. 102 Kan. 384, L.RA.1918C 
986. 


1. N.D.—Saries v. Scandinavian 

American Bank, 156 N.W. 556, 557, 
33 N.D. 40. 

2. Cal.—^Pirst Indus. Loan Co. of Cal. 
V. Daugherty, 159 P.2d 921, 924, 26 
Cal.2d 545. 

N.C.—Pullen v. Corporation Commis- 
sion, 68 S.B. 155, 161, 162 N.C. 648. 

To avold receivership and loss of cor¬ 
porate Ufe 

“The propriety of accumulating 
some surplus is too palpable to re¬ 
quire extended discussion. When the 
capital stock of a bank is Impalred, 
the deflclency must be made good by 
an assessment on the stoekholders; 
and, in case the deficiency is not 
made good wlthin 60 days, proceed- 
ings may be instituted against it, as 
in the case of insolvent corpora¬ 
tions. Hence, if such a Corporation 
should divide all its profits and ac¬ 
cumulate no surplus, any business 
loss would subject it to the hazard of 
a receivership and the loss of its cor¬ 
porate life.” 

Cal.—^Pirst Indus. Loan Co. of Cal. v. 
Daugherty, 159 P.2d 921, 926, 26 
Cal.2d 546—^Mulcahy v. Hibernia 
Savings & Loan Soc., 77 P. 910, 912, 
913, 144 Cal. 219. 

N.Y.—^Reynolds v. Bank of Mt. Ver- 
non, 39 N.Y.S. 623, 626, 6 App.Div. 
62. 

3. Cal.—^Pirst Indus. Loan Co. of 
Cal. V. Daugherty, 159 P.2d 921, 
924, 26 Cal.2d 545. 

Kan.—^Pirst Nat. Bank v. Moon, 170 
P. 33, 35, 102 ICan. 334, L.R.A.1918C 
986. 
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at least extraordinary losses.** A snrplus whieh is 
used to absorb extraordinary losses serves probably 
the most important pnrpose for wbicb it was creat- 
ed,5 and absolutely to forbid its use for such pur- 
pose tends to destroy in large part its typical use- 
fulness, to impair the solvency of the Corporation, 
or at least its status as a going concern, during 
periods of abnormal losses, and to impede the normal 
conduct of its business.® 

It is generally recognized that banks and other 
finaneial institutions have a right to create a sur- 
plus,*^ and it has been said that some of the banks 
whieh stand the highest in the commercial world 
>ave accumulated so much of their profits that their 
snrplus is from ten to thirty times the amount of 
their capital stock, and their conduct in ereating 
such a snrplus is not regarded as illegal.® 

The words ^'snrplus” and “undivided profits” are 
sometimes used to indicate the same concept,® and 
are expressions describing the amount of the resi¬ 
due of the assets after the liabilities have been de- 
ducted,!® although they relate to no particular kind 
of property.il While undivided profits may be sur- 
plus in the sense that both are constituents of 
capital,12 and undivided profits are sometimes to be 


considered a part of surplus until the declaration 
of a dividend,!® undivided profits are not surplus in 
the eommonly accepted sense,!^ and do not come 
within the correct definition of the term “surplus,^'i® 
and in the nomenelature of bankers “surplus” does 
not include undivided profits.i® There is, in fact, 
a Sharp distinction between undivided profits and 
surplus,17 surplus being such part of the excess in 
the value of the corporate assets as is treated by the 
Corporation as part of its permanent capital, usually 
carried on the books in a separate “surplus account,” 
while the term “undivided profits” designates such 
part of the excess as consists of profits whieh have 
neither been distributed as dividends nor carried to 
the surplus aecount,!® and thus, in a teehnical sense, 
no profits beeome undivided profits or surplus until 
they have been set aside at the end of an aecount- 
ing period and allocated to certain funds known to 
aceountants and bookkeepers as “undivided profits 
and surplus.”i2 

As used with reference to estates the word “sur¬ 
plus” means the residue after the debts and legacies 
are paid;20 what remains of the estate after pay- 
ment of funeral expenses, charges of administration, 
and debts.2l 


A fond for proteotlou of deposltors 

N.D.—Saries v. Scandinavian Ameri¬ 
can Bank, 156 KW. 666, 667, 33 
N.D. 40. 

4p Cal.—^Pirst Indus. Loan Co. of 

Cal. V. Daugherty, 159 P.2d 921, 
924, 26 Cal.2d 645. 

5. Cal.—First Indus. Loan Co. of 

Cal. V. Daugherty, supra. 

6. Cal.—First Indus. Loan Co. of 

Cal. V. Daugherty, supra. 

7. Cal.—^First Indus. Loan Co. of 

Cal. V. Daugherty, supra—Mulcahy 
V. Hibernia Savings & Loan Soc., 
77 P. 910, 912, 913, 144 Cal. 219. 

N.T.—Reynolds v. Bank of Mt. Ver- 
non, 39 N.T.S. 623, 626, 6 App.Div. 
62. 

Right of bank to accumulate surplus 
before declaring divldend on stock 
see Banks and Banking § 65. 

8. Cal.—^Mulcahy v. Hibernia Sav¬ 
ings & Loan Soc., 77 P. 910, 912, 
913, 144 Cal. 219. 

N.T.—Reynolds v. Bank of Mt. Ver- 
non, 39 NY.S. 623, 626, 6 App.Div. 
62. 

9. U.S.—^Douglas v. Bdwards, C.C.A. 
N.T., 298 P. 229, 241—Anderson v. 
Farmers’ Loan & Trust Co., N.Y., 
241 F. 322, 326, 164 C.C.A. 202. 


Mass.—Smith v. Cotting, 120 N.E. 

177, 181, 231 Mass. 42. 

60 C.J. p 1178 note 80. 

10. U.S.—^Douglas V. Edwards, C.C. 
A.N.Y., 298 F. 229, 241—Anderson 
V. Farmers’ Loan & Trust Co., N. 
Y., 241 F. 322, 326, 154 C.C.A. 202. 

11. U.S.—Douglas V. Edwards, C.C. 
A.N.Y., 298 F. 229, 241—Anderson 
V. Farmers’ Loan & Trust Co., N. 
T., 241 P. 322, 326, 154 C.C.A 202. 

12. U.S.—Leather Manufacturers’ 
Nat. Bank v. Treat, N.Y., 128 P. 
262, 263, 62 C.C.A. 644. 

13. N.Y.—0’Connor v. Bankers 
Trust Co., 289 N.Y.S. 252, 276, 159 
Misc. 920. 

Groaped nuder general headlug <*siir- 
plns” 

Some banks do not carry the items 
“surplus” and “undivided profits” In 
separate accounts, but group them 
both under the general heading of 
“surplus.”—0’Connor v. Bankers 
Trust Co., supreu 

14. U.S.—Leather Manufacturers’ 
Nat. Bank v. Treat, N.Y., 128 P. 
262. 263, 264, 62 C.C.A. 644. 

15. U.S.—^Leather Manufacturers* 
Nat. Bank v. Treat, supra. 

16. U.S.—^Leather Manufacturers* 
Nat. Bank v. Treat, supra. 
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17. N.D.—Saries v. Scandinavian 
American Bank, 156 N.W. 656, 667, 
33 N.D. 40. 

UudlBtrlbnted profits 

"There is a distinction well known 
in corporate bookkeeping between 
surplus and undistnbuted profits.”— 
Peake v. Thomas, 300 S.W. 885, 886, 
222 Ky. 405. 

18. U.S.—Willcuts V. Milton Dairy 
Co., Mlnn., 48 S.Ct. 71, 72, 276 U.S. 
216, 72 L.Bd. 247. 

Ky.—^Peake v. Thomas, 300 S.W. 886, 
886, 222 Ky. 405. 

19. U.S.—Harder v. Irwin, D.C.N.T., 
285 P. 402, 409. 

Slmilarly ezpressed 
Undivided profits do not beeome a 
part of the surplus until they have 
been assigned to it by some formal 
act of the institution.—Leather Man¬ 
ufacturers* Nat. Bank v. Treat, N. 
T., 128 P. 262, 264, 62 C.C.A. 644. 

20. N.J.—State v. Parker, 36 N.J. 
Law 675, 677. 

Okl.—Boviard Supply Co. v. Ameri¬ 
can Nat. Bank, 263 P. 92, 94, 123 
Okl. 245. 

21. W.Va.—Kennedy*s Adm*r v. Ken- 
nedy, 125 S.E. 337, 338, 97 W.Va. 
491. 
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‘^Surplus” has been held to be eqiiivalent to, or 
synonymous with, ^'net eamings” see 28 C.J.S. p 612 
note 97, “net profits” see 66 C.J.S. p 9 note 60, and 
“residue” see 77 C.J.S. p 311 note 63. It has been 
compared with, or distingnished from, “capital” see 
12 C.J.S. p 1124 note 1. 

The Word “snrplus” is employed in various con- 
nections thronghout this work, particnlar referenee 
being made to the indexes to the tities Banks and 
Banking, Corporations, Insurance, and Intemal Rev- 
enue. The term is defined in connection with tnist 
funds generally in the C.J.S. title Trusts § 352. 
Por other particnlar applications and specific uses 
of the tenn consnlt the Descriptive-Word Index. 

Surpliis zi'ctcr or zcatcrs, The nsnal flow of a 
stream over and above prescriptive and appurtenant 
rights to the flow;-- water which remains in any 
stream or body of water after all those who are 
frst entitled to the use of its waters have been 
fully supplied, and there is stili some water re- 
maining unclaimed and nnappropriated.^s As nsed 
by water-right lawyers, the term means simply 
water w^hich is flowing in the stream in addition to 
what may be termed “adjndicated water.”^^ 

“Snrplus water” also may mean water running oR 
from ground which has been irrigated;25 water not 
consumed by the process of irrigation;26 waste 
water.27 

The right of the state or of a canal company to 
dispose of surplus w^ater is treated in Canals § 34. 
Secondary and successive appropriations of surplus 
water are discussed in the C.J.S. title Waters § 185, 
also 67 C. J, p 1014 note S5-p 1015 note 96. 

Other phrases employing the word “surplus” are 
set out in the note.^s 


STJRPLUSAGrE. It has been said that surplusage 
is where there is something in excess,^^ and in law 
it means matter in any instrument foreign to the 
lDuipose;30 matter in any instrument which is not 
neeessary to its meaning but does not affect its va- 
lidity;3i whatever is extraneous, impertinent, super- 
fluous, or unnecessary.32 In proeedure “surplusage” 
means matter which is not neeessary or relevant to 
the case, and which may be rejected.33 

The word “surplusage” has been held to be synon¬ 
ymous with “rest” see 77 C.J.S. p 321 note 80, and 
has been compared with, or distingnished from, 
“residue” see 77 C.J.S. p 311 note 64. 

“Sui^plusage” is defined, with referenee to plead- 
ing in eriminal cases, in Indietments and Informa- 
tions § 155, and with referenee to pleading in civil 
actions in Pleading § 36. See also the indexes to 
the tities Criminal Law and Judgments, and for 
other specific references consuit the Deseriptive- 
Word Index. 

SUEPRISE. The term “surprise” is defined gen¬ 
erally as meaning the aet of taking unawaresj sud- 
den confusion or perplexity.34 

In private transaefions “surprise” is an undue 
advantage taken of a party under circumstances 
which mislead, confuse, or disturb the just results 
of his judgment, and thus expose him to be the 
victim of the artful, the importunate, and the cun- 

ning.35 

In a legal sense, the word “surprise” is used to 
denote some condition or situation in which a party 
to a cause is unexpectedly placed to his injury, 
without any default or negligence of his own, which 
ordinary prudence could not have guarded against ;36 


22. U.S.—^Hawaii v. Gay, C.C.A.Ha- 
waii, 52 P.2d 356. 

23. Mont.—Guster v. Missoula Pub¬ 
lic Serv. Co., 6 P.2d 131, 133, 91 
Mont. 136. 

24. Mont.—Guster v. Missoula Pub¬ 
lic Service Co., supra—Quigley v. 
Mcintosh. 290 P. 266, 268, 88 Mont 
103. 

25. Wyo.—^Binning v. Mlller, 102 P. 
2d 54, 60, 66 Wyo. 461. 

60 C.J. p 1180 note 37. 

26. Arlz.—Wedgworth v. Wedg- 

worth, 181 P. 952, 964, 20 Ariz. 518. 

Wyo.—Binnlng v. Miller, 102 P.2d 64, 
60. 55 Wyo. 451. 

27. Arlz,—Wedgworth v, Wedg¬ 

worth, 181 P. 952, 954, 20 Ariz. 518. 


28. Phrases 

(1) “Surplus earningrs” see 28 C.J. 
S. p 613 note 19. 

(2) “Surplus income*' see 42 C.J. 
S. p 537 note 63. 

(3) “Surplus proflts’* see 73 C.J.S. 
p 5 note 69. 

(4) Additional phrases employing 
the word “surplus" and of which 
more recent adjudications have not 
been found see 60 C.J. p 1177 notes 
63-65, p 1179 notes 89-95, 8-p 1180 
note 12, p 1181 notes 42-57, 

29. Okl.—Wood V. State, 107 P. 937, 
942, 3 Okl.Cr. 553. 

30. XTtah.—In re Wolcott's Estate, 
180 P. 169, 170, 54 Utah 166, 4 A.L. 
R. 727. 

60 G.J. p 1181 note 60. 
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31. Miss.—^Adams v. Capital State 
Bank, 20 So. 881, 882, 74 Miss. 307. 

32. OkL—Wood v. State, 107 P. 937, 
942, 3 Okl.Cr. 653. 

60 G.J. p 1181 note 62. 

33. Miss.—^Adams v. Capital State 
Bank, 20 So. 881, 882, 74 Miss. 307, 
314. 

34. Ind.—^Davls v. Steuben School 
Tp., 60 N.B. 1, 5, 19 Ind.App. 694. 

Phrase emplos^ng the term and of 
which more recent adjudications have 
not been found see 60 C.J. p 1182 note 
71. 

35. Tenn.—^Turley v, Taylor, 6 Baxt. 
376, 390. 

36. Cal.—Kauffman v. l>e Mutlis. 189 
P.2d 271, 273, 31 Cal.2d 429—Mc- 
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an unforeseen disappointment in some reasonable 
expectation, against which ordinary prudence would 
not have afforded protection;37 not merely inevit- 
able casualty, or tbe act of Providence, or wbat is 
termed “vis major/^ or irresistible force, but sucb 
uDforeseen events, misfortunes, losses, acts, or omis- 
sions as are not tbe resuit of any negligenee or 
miseondnct in tbe party.38 

^^Surprise” bas been beld to be intercbangeable 
witb “accident” and praetically synonymoiis tbere- 
witb, see 1 C.J.S. p 432 notes 55.3, 55.4. It bas 
been distinguisbed from “excusable neglect” see 33 
C.J.S. p 116 note 67, 

A party to a civil proceeding wbo, becanse of sur- 
prise, bas been prejudiced in bis rigbts may be en- 
titl^to certain forms of relief. Tbus surprise 
wbicb bas caused prejudice may be a sufficient rea- 
aon for a continuance of a civil action, as stated 
in 'Continuances §§ 65-70. Suiprise may be sucb 
tbat it will permit tbe opening, vacating, or setting 
aside of a judgment or decree, as stated in Judg- 
ments §§ 280 c, 286 b, and Equity § 631 c. Ordi- 
narily a judgment entered by consent will not be set 
aside because of surprise, as stated in Judgments 
% 330 b. In civil proceedings surprise may be suffi¬ 
cient ground for granting a motion for a new trial, 
and tbis subject is discussed in New Trial §§ 
78-100. 

A person accused of crime, like a party to a 
civil proceeding, may be entitled to relief from sur¬ 
prise wbicb Works to bis prejudice and prevents a 
fair trial. Tbus an accused wbo is surprised by 
fiome unexpected occurrence or by tbe introduction 
of unexpected testimony wbicb, by reasonable dili- 
gence, be could not bave anticipated, may be entitled 
to a continuance or postponement, as stated in 
€riminal Law § 498. Similarily, wbere, notwitb- 
standing tbe exercise of due diligence, an accused is 


prevented tbrougb surprise from baving a fair 
trial, a new trial will be granted bim, as stated in 
Criminal Law § 1431. As a general rule surprise 
is not regarded as sufficient ground for tbe writ of 
error coram;nobis, or tbe statutory equivalent tbere- 
of, as discussed in Criminal Law § 1606 b (4). 

Surprise as ground for setting aside sales of prop- 
erty under judicial process is treated in Executions 
§§ 230, 234, Judicial Sales §§ 57, 59 b, and Mort- 
gages § 750 d, e (2). 

It is stated in tbe C.J.S. title Witnesses § 477, 
also 70 C.J. p 793 note 41-p 795 note 44, tbat tbe 
general rule tbat a party cannot impeacb a witness 
wbom be bas introduced in a civil or in a criminal 
case is subject to exception in cases of entrapment, 
bostility, or surprise. Wbere tbe testimony of a 
witness constitutes surprise or entrapment of tbe 
party calling tbe witness, tbe party so deceived ordi- 
narily may be permitted to discredit or impeacb tbe 
witness by sbowing prior contradictory or inconsis- 
tent statements, as discussed in W'itnesses § 578, 
also 70 C.J. p 1028 note 27-p 1045 note 98. 

SURREBUTTER. See Pleading § 210. 

SURREJOINDER. Generally see Pleading § 210; 
in action on bond see Bonds § 215. 

SXJRRENDER. Tbe word “surrender,” wbicb may 
be extended by construction,^® presupposes tbe 
possession or ownersbip of tbe tbing to be sur- 
rendered.^O Wbile it bas been said tbat tbe term 
carries witb it sometbing more tban a bare delivery,^! 
and indicates a transfer of title as well as of posses- 
sion,^2 it bas also been stated tbat tbe word “sur- 
renderi' does not express or in any way suggest tbe 
transaction of a sale and delivery,43 but instead 
involves tbe idea of yielding or of delivering in 
response to a demand.44 Wbile tbe term does not 


Ouire v. Drew, 23 P. 312, 313, 83 
«Cal. 226—Barattl v. Barattl, 242 P. 
2d 22, 24, 109 Cal.App.2d 917-^Jen- 
nings V. American President Lines, 
143 P.2d 349, 366, 61 Cal.App.2d 417 
—^Miller v. Lee, 125 P.2d 627, 631, 
52 Cal.App.2d 10—^Porter v. Ander- 
flon, 113 P. 346, 360, 14 Cal.App. 
716. 

SSimllarly stated 

(1) A detrimental condition or sit- 
uation wherein a party is placed un- 
expectedly, and against which ordi- 
nary prudence would not have guard- 
ed.—State ex rei. Hartley v. Innes, 
118 S.W. 1168, 1170, 137 Mo.App. 420. 

(2) That situation In which a par¬ 


ty Is unexpectedly placed, without 
any default of his own, which will be 
injurious to his Interest.—Gidionsen 
V. Union I>epot R. Co., 31 S.W. 800, 
802, 129 Mo. 392, 401. 

37- Mo.—^Fretwell v. Laffoon, 77 Mo. 
26, 28. 

60 C.J. p 1182 note 68. 

38. Mo.—PretwelX v, Laffoon, 77 Mo. 
26, 27—ConnaJly v. Pehle, 79 S.W. 
1006, 1009, 106 Mo.App. 407. 

39. R.L~Clark v. Wilson, 14 R.I. 
13. 

4a Va.—^Brown v. Gibson, 69 S.B. 
384, 386, 107 Va. 383. 
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Phrases employing the term and of 
which more recent adjudicatione have 
not been found see 60 C.J. p 1183 
note 82, p 1184 notes 10-14. 

41- U.S.—Evans v. U. S., Pa., 14 S.Ct. 
934, 937, 163 U.S. 584, 38 L.Ed. 830. 

42. Mass.—Watkins v. Simplex Time 
Recorder Co., 66 N.E.2d 203, 207, 
316 Mass. 217. 

60 C.J. p 1183 note 97. 

43. N.T.—Tompkins County v. In- 
gersoll, 81 N.Y.S. 242, 244, 81 App. 
Div. 344. 

44. N.Y.—Tompkins County v. In- 
gersoll, supra. 
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exclude compelled action, but, to tbe contraiy, gen- 
erally implies such action,^5 it may also denote 
voluntary action,^ 6 and where it is unqualified and 
generie it has been held to embrace both mean- 

ings.'^7 

As a noun, the term “suiTender” is defined as 
meaning the relinquishment of a thing or a property 
right thereto to another.'^^ Jt has been eompared 
Tvdth, or distinguished from, “abandonment^’ see 
Abandonment § 2 b (2), “assignment” see Assign- 
ment § 2 b (13), ‘‘cancellation” see 12 C.J.S. p 938 
note 59, and ^‘merger” see 57 C.J.S. p 1068 note 59. 

As a verb, the word “surrender^' is defined as 
meaning to yield;^® to yield to the power^o or 
possessioni 1 of another; to resignji^ to yield or 
resign in favor of another ;i 3 to cease to hold or 
claim.i4 It is also defined as meaning to give 
back;i5 to relinquishjis to give upji^ to relinquish 
or give up;iS to give or deliver up possession of 
(anything) upon compulsion or demand;^^ to render 
or deliver up;6t> to restore.®^ It has been said 
that “surrender” does not mean in any sense to 
vacate or locate.i^ 

The verb ‘^surrender” has been held synonymous 
vrith “alienate” see 3 C.J.S. p 516 note 68.1, and 


“forfeit” see 37 C.J.S. p 2 note 74, and has been 
distinguished from “delegate” see 26 C.J.S. p 688 
note 36.2, “produce” see 72 C.J.S. p 1209 note 25, 
and “retain” see 77 C.J.S. p 328 note 18. 

“Surrendered” is the past participle of the verb 
“surrender,”i3 and it has been said that the word 
carries with it something more than a bare delivery 
and indicates a transfer of title as well as of pos¬ 
session. It has been distinguished from “canceled” 
see 12 C.J.S. p 937 note 33. 

The term “surrender” as employed in eonnection 
with policies of insurance is treated in Insurance §§ 
454460. For other particular applications and 
specifie uses of the word consuit the Descriptive- 
Word Index. 

In conveyancing, Surrender was a recognized 
mode of conveyanee at eommon law,ii and in its 
technieal sense it refers to the transfer of an 
estate,®^ and in its technieal sense and as a term 
of eonveyancing it is defined as a yielding up of 
an estate for life or years to him that hath an im¬ 
mediate estate in reversion or remainder, wherein 
the estate for life or years may drown by mutual 
agreement between them;67 the giving up of an 


45. U.S.—^Keppel v. Tiffin Sav. Bank, 
25 S.Ct. 443, 445, 197 U.S. 356, 49 
L.Ed. 790. 

60 C.J. p 1183 note 5. 

46. U.S.—^Keppel v. Tiffin Sav. Bank, 
supra, 

60 C.J. p 1183 note 6. 

47. U.S.—^Keppel v. Tiffin Sav. Bank, 
supra. 

48. Ky.—Justice v. Burgess, 52 S. 

720, 723, 244 Ky. 774. 

49. Ga.—^Perkins v. Terrell, 58 S.E. 
133, 135, 1 Ga.App. 250. 

Mont.—^Anderson v. Commercial 

Credit Co., 101 P.2d 367, 369, 110 
Mont. 333. 

60 C.J. p 1183 note 95. 

To cancel or yield up 
Ind.— \Vells v. Termont Life Ins. Co., 
63 X.B. 578, 28 Ind.App. 620. 

50. Ga.—^Perkins v. Terrell, 58 S.E. 
133, 135, 1 Ga.App. 250. 

Mont.—^Anderson v. Commercial 

Credit Co., 101 P.2d 367, 369, 110 
Mont. 333. 

51. Mont.—^Anderson v. Commercial 
Credit Co., supra, 

Similaorly defined 

To yield possession of to another 
upon compulsion or demand, or un¬ 
der pressure of a superior force,— 


Keppel V. Tiffin Sav. Bank, 25 S.Ct. 

443, 446, 197 U.S. 356, 49 L.Ed. 790. 

52. Utah.—Gappmayer v. Wilken- 
son, 177 P. 763, 765, 53 Utah 236. 

53. La.—Corpus Juris cited in Mou- 
ledoux V. Maestrl, 2 So.2d 11, 15, 
16, 197 La. 525. 

Utah.—Gappmayer v. Wilkenson, 177 
P. 763, 765, 63 Utah 236. 

54. Utah.—Gappmayer v. Wilkenson, 
supra, 

55. Pa,—^In re Emlen’s Estate, 4 A. 
2d 143, 145, 333 Pa. 238. 

56. La.—Corpus Juris cited in Mou- 
ledoux V. Maestri, 2 So.2d 11, 16, 
16, 197 La. 525. 

60 C.J. p 1183 note 88. 

57. La.—Corpus Juris cited in Mou- 
ledoux V. Maestri, 2 So.2d 11 16, 
16, 197 La. 526. 

Mont.—^Anderson v. Commercial 
Credit Co., 101 P.2d 367, 369, 110 
Mont. 333. 

60 C.J. p 1183 note 85. 

To give up or make over 

Mo.—^Kessler v. Clayes, 126 S.W. 799, 
801, 147 Mo.App. 88. 

68. R.L—Clark v. Wilson, 14 RI 
13. 


Xt means uothlng more, unless the 
meaning is extended by constructlon. 
—Clark V. Wilson, supra. 

59. Ga.—^Perkins v. Terrell, 68 S.E. 
133, 135, 1 Ga.App. 260. 

Mont.— Anderson v. Commercial 
Credit Co., 101 P.2d 367, 369, llO* 
Mont 333. 

60. Ga.—^Perkins v. Terrell, 58 S.E. 
133, 135, 1 Ga.App. 250. 

Mont.—^Anderson v. Commercial 
Credit Co., 101 P.2d 367, 369, IIO- 
Mont 333. 

60 C.J. p 1183 note 95. 

61. Pa.—^In re Emlen’s Estate, 4 A. 
2d 143, 145, 333 Pa. 238. 

62. Ohio.—Megrue v. Putnam Coun- 
ty, 16 Ohio Clr.Ct 242, 244, 8 Ohio 
Cir.Dec. 262. 

63. Webster New Int.D. 

64. Mo.—Kessler v. Clayes, 125 S.W. 
799, 801. 147 Mo.App. 88. 

60 C.J. p 1183 note 9. 

65. Kan.—^Kimberlin v. Hicks, 94 
P.2d 335. 339, 150 Kan. 449. 

66. Kan.—Kimberlin v. Hicks, su¬ 
pra. 

67. Ark.—Hayes v. Goldman, 72 S. 
W. 663, 664, 71 Ark. 251. 

111.—Brewer v. National Union Bldg. 
Ass’n, 46 N.E. 752, 753, 166 111. 22L 
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estate to the person who has it in reversion or re- 
mainder, so as to merge it in the larger estate. 

This technical meaning of the word has been some- 
what obscured by its freqnent nse in a nontechnieal 
sense, the term being employed in its nontechnieal 
sense in conneetion with the landlord-tenant rela- 
tionship and treated in this sense in Landlord and 
Tenant §§ 120-129. For other referenees to the 
treatment of the term ^‘surrender” with reference 
to the landlord-tenant relationship consuit the title 
index to Landlord and Tenant. 

The word “surrender” is defined in its technical 
sense in Deeds § 6 as the yielding up of an estate 
for life or years to the reversioner or remainderman, 
and in Estates § 65 a (4) as a yielding up of the 
life estate to the person having the next immediate 
estate in reversion or remainder, the lesser estate 
thereby becoming merged in the greater by mutual 
agreement. 

SUEBEFTIO. A term in the civil law, defined by 
the civilians thus: Surreptio est cum per falsam 
rei narrationem aliquod extorquetur.70 

SURREPTITIOXJS. Falsely crept in; obtained by 
falsehood, fraud or stealth, by suppression or con- 
cealment of facts, fraudulently obtained.71 

SURREPTITIOUSLY. In a surreptitious manner; 
by stealth; in an underhand way.'^^ 
distinguished from ‘^unjustly.”'^3 

SURROG-ATE. In some states “surrogate” is the 
name given to the judge or judicial officer who has 
the administration of probate matters, guardian- 
ships, etc., as stated in Judges § 2 f. The surrogate^s 
court as a judicial tribunal is treated in Courts § 
11. For other referenees see the index to the title 
Courts. Surrogate^s courts are treated in other 
tities of this work under the general heading ^Tro- 


bate” or “Probate courts.” 

SURROGATUM CAPIT NATURAM REI SUR- 
ROGATJE. See 60 C.J. p 1184 note 31. 

SURROUND. To inelose on all sides; to eneom- 
pass; as, a wall surrounds the city.^^ 

SURTAX. An additional tax.75 The term is com- 
monly employed in conneetion with federal income 
taxation, and for speeifie referenees see the index 
to the title Intemal Revenue. 

SUR TOUTE LA PROFONDEUR QUI POUR- 
RA S*Y TROUVER. A description in a private 
land grant made by the French government, meaning 
“with all the depth that may be found,” and in- 
terpreted as extending the grant back to a certain 
bayou.*^® 

SURVEILLANGE. Oversight, superintendenee, su- 
pervision.'^'^ The term is employed in conneetion 
with the offense of eseape and is treated in Escape 
§§4,20. 

SURVEY. The word “survey” has several signifiea- 
tions,'78 and in a very general sense it means an at¬ 
tenti ve or particular view.79 

As applied to a vessel, a “survey^^ is a statement 
of the present condition of the vessel, ^0 and in 
marine insuranee the term has this meaning as 
stated in Insurance § 49, and as used in this sense 
see Insurance §§ 948, 951, 1084; and see Shipping 
§ 8 . 

In fire insuranee terminology the word “survey” 
may signify an application for such insuranee, or it 
may denote a description of the property eontained 
in such application as stated in Insurance § 232 b. 
See also Insurance § 301. 


Kan.—^Klmberlin v. Hicks, 94 P.2d 
335. 339. 150 Kan. 449. 

N.M.—Blllott V. Gentry, 60 P.2<i 203, 
206, 40 N.M. 358. 

N.Y.—SchiefCelin v, Carpenter, 15 
Wend. 400, 404—Sprlngsteln v. 

Schermerhorn, 12 Johns. 357, 361. 
Or.—^Roberts Inv. Co. v. Hardie Mfg. 

Co., 19 P.2d 429, 431, 142 Or. 179. 
Utah.—Gappmayer v. Wllkenson, 177 
P. 763, 766, 63 Utah 236. 

68. Pa.—^In re Bmlen’s Estate, 4 A. 
2d 143, 145, 333 Pa. 238. 

<69. Kan.—^Kimberlin v. Hicks, 94 P. 
2d 335, 339, 150 Kan. 449. 


70. Bng.—Case of Bath, 3 Ch.Cas. 55, 
74, 22 Reprint 963. 

60 C.J. p 1184 note 15. 

71. U.S.—Eastman v, New Tork, 
N.T., 134 P. 844, 862, 69 C.C.A. 628. 

Surreptitious use of invention as af- 
fectlng right to patent see Patents 
§ 78 c. 

72. Century D. 

73. D.C.—^Yates v. Huson, 8 App. 
D.C. 93, 98, 99. 

74. U.S.—^In re Crevellng, Cust. & 
PatApp., 61 F.2d 862, 863. 

75. New Standard D, 
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76. La.—State v, Bowie Lumber 
Co., 87 So. 302, 309, 148 La 681. 

77. Cal.—^People v. Howard, 8 P.2d 
176, 179, 120 Cal.App. 46. 

60 C.J. p 1184 note 34. 

78. Del.—^Pulton v. Dover, 6 A. 633, 
638, 6 Del-Ch. 1. 

79. Del.—^Fulton v. Dover, supra 

80. U.S.—Chicago S. S. Lines v. U. 
S. Lloyds, C.C.A.I11., 12 P.2d 733, 
737. 

Admisslbllity of survey in evldence 
in admlralty proceedings see Ad- 
miralty S 139 e. 
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The word ^^snrvey” is freqnently used with refer- 
ence to land, and in this connection it may sigmfy 
an examination of land with a design to ascertain 
the condition, quantity, or valne;®^ but the tenn 
is more eommonly employed to indicate the meas- 
urement of land,^^ and when so used it means the 
actual measurement of land, ascertaining the con- 
tents by mniiing lines and angles, marking the 
same, and fixing corners and boundaries.^^ '^Sur- 
vey’^ may be used in this sense to indicate a chart 
or plat;S4 a measured plan or draft containing a 
written statement of the coui’ses, distanees, and 
quantity of land;®® a measured plan and description 
of any portion of eountry, or of a road or line 
through it;®® and it may apply to a map, piat, or 
chart exhibiting the resuit of an actual examina¬ 
tion of the surfaee of the ground as well as to the 
examination itself.®^ 

However, the word *'survey” does not necessarily 
mean a piat of land made by a surveyor as such,®® 
and neither does it necessarily mean a paper con¬ 
taining a statement of the courses, distanees, and 
quantity of land.®® In this connection the word 
**survey^^ is treated in Boundaries, reference being 
made to the index to that title, and the term is 
also treated in Highways §§ 68, 70 b, 91, 94 d, and 
Public Lands §§ 28-35. For other particular ap- 
plications and specifie uses of the term consuit the 
Descriptiye-Word Index. 


As a verb, the term ^'survey” is defined as mean- 
ing to inspect or take a view of; to view with at- 
tention; to view with a serutinizing eye;®® to ex¬ 
amine;®^ to examine and ascertain the state of;®^ 
to examine with reference to condition, situation, 
and value;®® also, to determine the boundaries, ex- 
tent, position, etc.;®^ to ascertain the corners, 
boundaries, and divisions, with distanees and direc- 
tions, but not necessarily to compute areas included 
wdthin defined boundaries;®® to measure, as land.®® 

Phrases employing the term in its various forms 
are set out in the note.®'^ 

Surueying, While the word "surveying’^ in a 
verv general sense means the act or occupation of 
making surveys,®® the term is more specifically em¬ 
ployed to denote that braneh of applied mathematies 
which teaches the art of determining the area of any 
portion of the earth^s surfaee, the lengths and direc- 
tions of the boundary liaes, the contour of the sur- 
face, etc.,®® and in this sense is defined as meaning 
the operation of finding and delineating the con- 
tour, dimensions, position, topography, etc., as of 
any part of the earth^s surfaee, whether land or 
water,^ by the preparation of a measured plan or 
description of any area or other portion of the eoun¬ 
try, or of a road or Ime through it.2 It has been 
said that carrying a chain or holding a pole or a 
rod, while necessary to surveying, is not survey- 
ing.3 


81. Del.—Fulton v. Dover, 6 A. 633, 
638. 6 DeLCh. 1. 

82. N.Y.—Corporation of Frederick 
Scholes V. Theodore Flcke Ware- 
houses, 210 N.Y.S. 341, 343, 213 
App.Div. 259. 

83. TJ.S,—-Wlnter v. U. S., D.CA.rk., 
30 F.Cas.No.17,895, Hempst. 344, 
371. 

60 C.J. p 1185 note 45. 

Zn relation. to tlie locatioii of proprie- 
tary riffhts 

The word “survey" means a de¬ 
scription in words or figures of the 
lands located.—^Pattee v. Stevens, 1 
N.J.Eq. 369, 385, 22 Am.D. 526—60 
C.J. p 1186 notes 58-61. Propnetary 
grants see Public Lands §§ 277, 278. 

84. Mo.—^Hahn v. Cotton, 37 S.TV. 
919, 920, 136 Mo. 216. 

85. Pa.—^People's Trust Co. of Lan- 
caster v. Consumers* Ice & Coal 
Co.. 128 A 723, 725, 283 Pa. 76. 

86. Cal.—Severance v. Ball, 268 P. 
1068, 1069, 93 Cal.App. 56. 

87. Mo.—^Hahn v. Cotton, 37 S.W. 
919, 920, 136 Mo, 216. 


88. Del.—^Fulton v. Dover, 6 A 633, 
638, 6 Del.Ch. 1. 

Map or profile 

The word “survey” does not neces¬ 
sarily, ex vi termini, mean a map or 
profile; they are sometimes used as 
convertlble terms, but not always.— 
Pattee v. Stevens, 1 N.J.Eq. 369, 385, 
22 Am.D. 626—60 C.J. p 1185 note 60. 

89- Del.—^Fulton v. Dover, 6 A. 633, 
638. 6 DeLCh. 1. 

90. Del.—Fulton v. Dover, supra 

91. Del.—^Fulton v. Dover, supra. 

92. Ariz.—Oglesby v. Chandler, 288 
P. 1034, 1038, 37 Ariz. 1. 

93. Del.—^Fulton v. Dover, 6 A 633, 
638, 6 Del.Ch. 1. 

60 C.J. p 1187 note 85. 

94. N.Y.—^Howe’s Cave Lime, etc., 
Co. V. Howe^s Cave Assoc., 34 N.Y. 
S. 848. 851, 88 Hun 554. 

95. lowa—Keer v. Fee, 161 N.W. 
545, 547, 179 lowa 1097. 

96. Del.—^Fulton v. Dover, 6 A 633, 
638, 6 Del.Ch. 1. 
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97. Phrases 

(1) "Cost suiwey” and “established 
cost survey” see 20 C.J.S. p 244 note 
17.1. 

(2) “Surveyed line” distingulshed 
from “calculated Une” see 12 C.J.S. 
p 881 note 47. 

(3) “Survey measurement” dlstin- 
guished from “conversion method” 
see 18 C.J.S. p 42 note 82. 

(4) Other phrases of which more 
recent adjudications have not been 
found see 60 C.J. p 1186 notes 71, 72, 
p 1187 notes 73-79, 89, 95, 96. 

98. Cal.—Severajice v. Ball, 268 P. 
1068, 1069, 1070. 93 Cal.App. 66. 

99. Cal.—Severance v. Ball, supra 
Fla—State ex rei. Landis v. Ward, 

168 So. 273, 276, 117 Fla 686. 

1. Cal.—Severance v. Ball, 268 P. 
1068, 1069, 93 CaLApp. 66. 

Fla—State ex rei. Landis v. Ward,. 
158 So. 273. 276, 117 Fla 585. 

2. Fla—State ex rei. Landis v., 
Ward, supra 

3. Cal.—Severance v. Ball, 268 P.. 
1068, 1070, 93 Cal.App. 66. 
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SURVEYOR. The term ^'surveyor'^ is defined gen- 
erally as meaning one who examines a thing for 
the pxirpose of aseertaining its condition, qnality, or 
character; an inspectorit is treated in this sense 
in Customs Dnties § 83 and Insurance § 951 c (2). 

The word ^^sui*veyor” is used in a more speeific 
sense to denote one who ascertains the area of any 
portion of the earth^s surface, the lengths and direc¬ 
tione of the boundary lines, the contour of the sur¬ 
face, etc., or performs the duties necessary to their 
aseertainmentjS and in this sense is discussed in 
Boundaries §§ 107, 116 c, 121, Highways §§ 55-63, 
Private Roads § 8, and Public Lands §§ 29,173, 304. 

Surveyor*s transit, A term applied in engineering 
to a portable instfument of the theodolite kind, 
designed for measuring both horizontal and vertical 
angles. It is provided with horizontal and vertical 
circles, one or two levels, and a compass, and is 
mounted on a tripod-stand.® 

SURVIVABILITY. The noun form of the adjective 
'‘survivable.”7 The term is employed in the general 
rule stated in Abatement and Revival § 132 that 
'‘assignability and survivability of causes of action 
are convertible terms.” 

SURVIVAL. The act of surviving; a living beyond 
the term of existence of another person or thing 
or the happening of a speeified event.® 

The survival of actions following the death of a 
party is treated generally in Abatement and Revival 


§§ 114-186. The general rule that causes of action 
for divorce do not survive the death of either party 
is discussed in Divorce § 100. 

The right to recover damages for death caused by 
wrongful act is vrholly statutory, and statutes which 
confer this right fall into two groups: The first 
consists of statutes pattemed upon Lord CamphelPs 
Act, creating a new cause of action in the designated 
person or persons. The second consists of statutes 
which provide for the survival of the cause of ac¬ 
tion which deceased would have had, had he not 
died; and statutes which are of this second group 
are sometimes called “survival statutes,” and are 
treated in Death § 16. 

SURVIVE. The word “survive” is a verb,^ and 
it may be used either transitively or intransitively.^^ 

In ita transitive form^^ “to survive” means to 
live beyond the life or existence of;i2 to outlive, 
that is, to be alive at the time of a particular event 
or the death of a particular person, which event or 
person the other is to survive and this is said 
to be the primary meaning of the word.^^ “Sur¬ 
vive,” in its transitive sense, is further defined as 
meaning to live longer than^^ some other individu- 
al;i® to exist in foree or operation beyond any 
period speeified to remain in life after the death 
of another, or after a particular date or the happen¬ 
ing of a particular event to continue to live be¬ 
yond a speeified period, event, or condition to 
continue to live or exist beyond the life or existence 
of ;20 to outlive;21 to outlast;22 to outlast the end 


4 . New Standard D. 

5. Cal.—Severance v. Ball, 268 P. 
1068. 1069, 93 CaLApp. 66. 

60 C.J. P 1187 note 98. 


11. Tex.—^McGrede v. McGrede, su¬ 
pra. 

W.Va.—^Hereford v. Meek, 62 S.E.2d 
740, 747, 132 W.Va. 373. 


18. 111.—Cary v. Slead, 77 N.B. 234, 
236, 220 111. 508. 

17. La.—^Thompson v. New Orleans 
Ry. & Light Co., 83 So. 19, 20, 145 
La. 805. 

18. Md.—Hili V. Safe Deposit & 
Trust Co., 60 A. 446, 447, 101 Md. 
60, 4 Ann.Cas. 577. 

19. 111.—Cary v. Slead, 77 N.B. 234, 
235, 220 111. 508. 

La.—Thompson v. New Orleans Ry. 
& Llght Co., 83 So. 19, 20, 145 La. 
805. 

20. W.Va.—Hereford v. Meek, 62 S. 
E.2d 740, 747, 132 W.Va. 373. 

60 C.J. p 1188 note 10. 

21. Tex.—^McGrede v. McGrede, Civ. 
App., 200 S.W.2d 638, 641. 

W.Va.—^Hereford v. Meek, 52 S.B.2d 
740. 747, 132 W.Va. 373. 

60 C.J. p 1188 note 19. 

22. N.J.—Supp V. Second Nat. Bank 
& Trust Co., 130 A. 649, 662, 98 

1 N.J.Eq. 242. 


Slmilarly defined 

A "surveyor" is one who Is quali- 
fied to ascertain and does ascertain 
the facts necessary to a correct sur- 
vey, or who, by reason of practical 
experience with respect to such mat- 
ters, is able to perform the duties 
necessary to the ascertainment of 
the facts essential to a correct sur- 
vey.—State ex rei. Landis v. Ward, 
158 So. 278, 276, 117 Fla. 686. 

e. U.S.—Lietz Co. v. U. 3., 11 Ct. 
CustApp. 426, 428. 

7. Webster New Int.D. 

8. New Standard D. 

9. W.Va.—^Hereford v. Meek, 62 S.E. 
2d 740, 747, 132 W.Va, 373. 

10. Tex.—McGrede v. McGrede, Civ. 
App., 200 S.W.2d 638, 641. 


12. Tex.—Corpus Juris quoted In 
McGrede v. McGrede, Civ.App., 200 
S.W.2d 638, 640. 

W.Va.—Hereford v. Meek, 62 S.B.2d 
740, 747, 132 W.Va. 373. 

60 C.J. p 1188 note 13. 

13. N.J.—Supp v. Second Nat. Bank 
& Trust Co., 130 A. 649, 662, 98 N.J. 
Eq. 242. 

Tex.—Corpus Juris quoted in Mc¬ 
Grede V. McGrede, Civ,App., 200 
S.W.2d 638, 640. 

14i Tex.—^McGrede v. McGrede, -su- 
pra, 

15. 111.—Waugh V. Poiron, 42 N.E.2d 
138, 140, 316 IlLApp. 78. 

Tex.—^McGrede v. McGrede, Civ.App., 
200 S.W.2d 638, 641. 

W.Va.—^Hereford v. Meek. 62 S.E.2d 
740, 747, 132 W.Va. 373. 
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of;23 as, to surviye a person, a disaster, or one’s 
period of usefulness.^^ 

In its intransitive sense, 25 the verb '^snrvive” 
means to remain alive,26 and this is said to be the 
common and nsnal meaning of the word when used 
in this sense.^? 

The verb ''snrvive” is further defined as meaning 
to live after;2S to live beyond;29 to live longer;30 
to live on after passing through;2l to live through 
in spite of.S2 

As commonly nsed in its striet sense, the word 
^'siiiTive” applies to persons,23 but in legal phrase- 
ology it is frequently employed with reference to 
the eontinued existenee of eoiporations or institn- 
tions;34 and in its popular signifieation it may mean 
overliving a specified individual, living beyond a 
specified event, or it may mean stili living, or living 
at some designated period of time.25 

Surviving, The word “surviving” may be used 


as the present participle of the verb ^'survive”^® or 
it may be used as a descriptive adjective.^'^ It 
means existingj^S existent;^® remaining alive;^^ 
and it also means outliving another.^^ 

STJEiVrVOR. It has been said that “survivor’^ is a 
relative tei-m,42 and that it is dependent on the 
context for its meaning, ^2 ij^^t the term should re- 
eeive its normal meaning having reference to the 
context of the instrument wherein it is used.^^ 

The Word ^^survivor” is defined as meaning one 
who outlives another;^^ one of two or more persons 
who lives after the other or others have deeeased;^^ 
and this is said to be the ordinary as well as the 
legal signifieation of the terrn.'^'^ “Survivor^^ is 
further defined as meaning one who survives an- 
otherj^s one who outlives another person or lives 
beyond some happening event 9 one who survives 
or outlives another person, a time, an event, or 
thing;50 one who continues to live after the death 
of those who comprised his group;5i the longest 


Tex.—^McGrede v. McGrede, Clv.App., 
200 S.W.2d 638, 641. 

as. Vr.Va.—^Hereford v. Meek, 52 S. 
E.2d 740, 747, 132 W.Va. 373. 

24. W-Va.—Hereford v. Meek, supra. 

25. Tex.—McGrede v. McGrede, Civ. 
App., 200 S.W.2d 638, 641. 

26. Tex.—McGrede v. McGrede, su¬ 
pra. 

60 C.J. p 1188 note 31. 

27. Tex.—McGrede v. McGrede, su¬ 
pra. 

28. R.I.—^Balley v. Brown, 36 A. 
5S1, 586, 19 R.I. 669. 

60 C.J. p 1188 note 25. 

28. TVis.—In re Rosecrantz’s Estate, 
198 N.W. 728, 729, 183 Wis. 643, 35 
A.L.R. 139. 

30. Wis.—In re Rosecrantz's Estate, 
supra. 

31. La.—Thompson v. New Orleans 
Ry. & Liight Co., 83 So. 19, 20, 145 
La. 805. 

32. La.—Thompson v. New Orleans 
Ry. & Lig-ht Co., supra. 

33. N.T.—^In re Lydiff’s Estate, 260 
N.Y.S. 147, 149, 145 Mlsc. 321. 

34. N.Y.—^In re Lydigr*s Estate, su¬ 
pra. 

Corporations may survlve as well as 
isdividuals 

N.Y.—^In re Lydlgr*s Estate, supra. 

35. Miss.—Jordan v. Roach, 32 Miss. 
481, 613. 

60 C.J. p 1188 note 8. 


36- Webster New Int.D. 

37. Pa.—In re Laughlin’s Estate, 9 
A.2d 383, 386, 336 Pa. 629. 

Adjective 

lowa.—^Borden v. World War II Serv¬ 
ice Compensation Board, 54 N.W.2d 
496, 501. 

38. Mo.—State v. Bird, 162 S.W. 119, 
124, 253 Mo. 569. 

39. lowa.—^Borden v. World War 
II Service Compensation Board, 54 
N.W.2d 496, 501. 

40. lowa.—Borden v. World War II 
Service Compensation Board, su¬ 
pra. 

Pa.—In re Laughlin’s Estate, 9 A.2d 
383, 385, 336 Pa. 529. 

60 C.J. p 1189 note 39. 

Phrases 

(1) “Survivingr partner'' see Part- 
nership § 1 b (2). 

(2) Other phrases of which more 
recent adjudications have not been 
found see 60 C.J. p 1189 notes 43-53. 

41. lowa.—Borden v. World War II 
Service Compensation Board, 54 
N.W.2d 496, 501. 

42. N.J.—In re Hampson's Estate, 
134 A. 284, 285. 

60 C.J. p 1189 note 55. 

43. N.J.—^In re Hampson^s Estate, 
supra. 

60 C.J. p 1189 note 66. 

44. 111.—Pure 011 Co. v. Bayler, 58 
N.B.2d 26, 30, 388 111. 331. 

45. 111.—^Pure Oil Co. v. Bayler, su¬ 
pra. 


Mo.—Corpus Juris QLUOted iu Finch 
V. Edwards, 198 S.W.2d 666, 671, 
239 Mo.App. 788. 

N.Y.—In re Conklin’s Estate, 20 N.Y. 

S.2d 59, 62, 259 App.Div. 432. 

60 C.J. p 1189 note 60. 

Oue who outlives others 
Md.—Ridgely v. Ridgely, 128 A. 131, 
132, 147 Md. 419. 

Miss.—^Armstrong v. Thomas, 72 So. 
1006, 1007, 112 Miss. 272. 

46. Mo.—Corpus Juris guoted in 
Finch V. Edwards, 198 S.W.2d 665, 
671, 239 Mo.App. 788. 

60 C.J. p 1189 note 61. 

Similarly defined 

One of two or more persons who 
lives after the death of the other or 
others.—In re Conklin's Estate, 20 N. 
Y.S.2d 59, 62, 259 App.Div. 432. 

47. Mo.—Corpus Juris quoted iu 
Finch V. Edwards, 198 S.W.2d 665, 
671, 239 Mo.App. 788. 

60 C.J. p 1189 note 60. 

48- N.Y.—^In re Conklin*s Estate, 20 
N.Y.S.2d 59, 62, 259 App.Div. 432, 
Tex.—McGrede v. McGrede, Clv.App., 
200 S.W.2d 638, 641. 

49. N.J.—Clark v. Preeman, 188 A. 
493, 496, 121 N.J. 36—Hudson Trust 
Co. V. De Malignon, 63 A.2d 337, 
338, 140 N.J.Bq. 167. 

50. Wls.—^In re Rosecrantz*s Estate, 
198 N.W. 728, 729, 183 Wis. 643, 35 
A.L.R. 139. 

51. Md.—^Ross V. Safe Deposit & 
Trust Co. of Baltimore, 176 A. 483, 
486, 168 Md. 65. 
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liver of two or more persons.52 

In a legal sense a ^^snrvivor” is the longest liver 
o£ two joint tenants, or any two persons joined 
in the right of a thing;53 he that remains alive 
after the other be dead.®^ 

The common meaning of ^^survivor*’ implies two 
lives running together,55 and the term presupposes 
the contemporaneous existence of one who con¬ 
tinues to live and another who ceases to live, since 
one cannot ontlive another nnless he was in being 
dnring the life of the one whom he is said to out- 
live.56 Thus the use of the word by way of designa- 
tion is to indicate a person who has lived after the 
death of another57 or a person who at a given time 
is stili in life.^® 

Survivors. Broadly speaking, the word ^^sur- 
vivors” includes all persons who may outlive an¬ 
other;®® and, in common parlance, it is universally 
applied only to members of a class of persons.®® It 
has been said that the term “survivors” is in it- 
self a trap and should never be used without careful 
consideration for it may be and frequently is con- 
strued as meaning “others.”®! 

The rule restricting the competency of parties and 
interested persons to be witnesses in actions by or 
against representatives, survivors, or successors in 
title or interest of persons deceased or incompetent 
is treated in the C.J.S. title Witnesses §§ 132-251, 
also 70 C. J. p 206 note 26-p 376 note 37, 

SUEVIVORSHIP. Where a person beeomes en- 
titled to property by reason of his having survived 


another person who had an interest in it.®® It has 
been said that the most familiar example of sur- 
vivorship is in the case of joint tenants, the rule 
being that on the death of one of two joint tenants 
the whole property passes to the survivor.®® This 
rule is treated, with respect to estates in joint 
tenancy, in Joint Tenancy § 1 b. See also the C.J.S. 
title Trusts §§ 236-238, also 65 C.J. p 635 note 1-p 
639 note 58. 

Presumption and evidence as to survivorship as 
between persons who perish in a common disaster 
is discussed in Death §§11,12. 

Words of survivorship are frequently employed 
in testamentary dispositions of property, and the 
construction which will be placed on sueh words 
when used to designate beneficiaries and their shares 
is discussed in the C.J.S. title Wills § 695, also 69 
C.J. p 270 note 7-p 272 note 24. 

SUSGEPTIBLE. Capable of being influenced; 
easily brought under a specified power or influence; 
yielding or succumbing readily; usually with “of” 
or “to.”®^ It has been held synonymous with 
“capable” see 12 C.J.S. p 1115 note 24, and has been 
distinguished from “possible” see 72 C.J.S. p 245 
note 22. 

STTSPECT. The term “suspect,” which is not tech- 
nical,®® is defined as meaning to imagine to exist; 
have some, although insufficient, grounds for in- 
ferring; also to have a vague notion of the exist- 
ence of, without adequate proof; mistrust; sur- 


52. 111.—Waugh V. Poiron, 42 N.E. i 

2d 138, 140, 316 Ill.App. 78. I 

N.T.—In re Conklin’s Estate, 20 N.T. 
S,2d 69, 62, 259 App.Div. 432. 

Slmilarly expressed 

“Survivor” means longest liver of 
two or more persons mentloned.— 
Holt V. Miller, Ohio App., 33 N.E.2d 
19. 21. 

53. 111.—^Waugh V. Poiron, 42 N.E. 
2d 138, 141, 316 Ill.App. 78. 

N.Y.—Corpus Juris quoted lu In re 
Conklln’s Estate, 20 N.T.S.2d 69, 
62, 259 App.Div. 432. 

Pa.—In re Barr, 2 Pa. 428, 431, 46 
Am.D. 608. 

54. 111.—iWaugh v. Poiron, 42 N.E. 
2d 138, 141, 316 Ill.App. 78. 

N.Y.—Corpus Juris quoted in In re 
Conklin’s Estate, 20 N.Y.S.2d 69, 
62, 259 App.Div. 432. 

Pa.—In re Barr, 2 Pa. 428, 431, 46 
Am.D. 608. 


55. Eng.—^In re Delany, 39 Sol.J. 
468. 

56. Tex.—McGrede v. McGrede, Civ. 
App., 200 S.W.2d 638, 641. 

By the suxvivor of two persons 
ordinarlly is meant the one who 
lives after the other has died.—Clark 
V. Freeman, 188 A. 493, 495, 121 N.J. 
35. 

57. Conn.—State Bank & Trust Co. 
V. Nolan, 130 A. 483, 486, 103 Conn. 
308. 

58. Conn.—State Bank & Trust Co. 
V. Nolan, supra. 

59. N.J.—^In re Hampson’s Estate, 
134 A. 284, 285. 

Wis.—^Koerts v. Grand Lodge O. H, 
S., 97 N.W. 163, 164, 119 Wis. 620. 

Phrases employing the word “sur¬ 
vivors” and of which more recent 
adjudications have not been found 
see 60 C.J. p 1190 notes 72, 73. 
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60. N.J.—^In re Hampson*s Estate, 
134 A. 284, 285. 

60 C.J. p 1189 note 71. 

61. 111.—Waugh V. Poiron, 42 N.E. 
2d 138, 140, 316 IlLApp. 78. 

62. N.Y.—^In re Conklin’s Estate, 20 
N.Y.S.2d 69, 62, 269 App.Div. 432. 

63. N.Y.—In re Conklin’s Estate, 
supra, 

64. New Standard D. 

Flirases 

(1) “Susceptible of ascertainment” 
distinguished from *‘capable of as- 
certainment” see 12 C.J.S. p 1115 note 
26. 

(2) Other phrase employing the 
term and o-f which more recent adju¬ 
dications have not been found see 60 
C.J. p 1190 note 80. 

65. Mass.—Commonwealth v. Lof 
. tery Tickets, 6 Cush. 369, 373. 
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mise.®® It has heen distinguished from ^^believe” see 
10 C. J.S. p 239 note 4, 

"Suspected^^ is the pasfc participle of “snspeet,”®'^ 
and in its usnal and ordinary signi fication need not 
involve knowledge or belief or likelihood.®^ 

SUSPEND, While the word ^'snspend” has many 
and divers nieanings,®^ ordinarily it implies a tempo- 
rary cessation,'^*^ a temporary stop for a time,*^^ and 
eonveys the thought of causing to cease for a time 
an effect Trhieh has already been operati ve, ^nd 
in its natural signifieation imports that which is not 
permanent, as distinguished from that which is 
permanentes 


In the sense of temporary eessation the word 
“suspend” is variously defined as meaning to cease*^^ 
or to cause to cease*^® temporarily; to eause to cease 
for a time;"^® to stop temporarily;77 to discontinue 
temporarily with an expeetation or purpose of re> 
sumption;'^s to cause to withdraw temporarily from^ 
any privilegee^ 

The word ^^suspend” is further defined as mean¬ 
ing to postponeto stayj^i to delayjSS to stay 
and delay;S3 to hold in abeyanoe;^^ to withholdj^^ 
it may also mean to interrupt;S6 to hindere*^ 

“Suspend” may indicate the idea of holding in a 
state of indecision, and in this sense is defined as 
meaning to hold in a state of indecision or indeter- 


66. New Standard D. 

Flixase employinff the term and 
of which more recent adjudicatione 
have not been found see 60 C.J. p 
1190 note 84. 

67. Webster New Int.D. 

Phrases employing the term and 
of which more recent adjudications 
have not been found see 60 C.J. p 
1190 notes 86-88. 

68. Kan.—Cheek v. Missouri, K!. & 

T. Ry. Co., 181 P. 617, 624, 89 Kan. 
247. 

60 C.J. p 1190 note 85. 

68. Neb.—Moore v. State. 251 N.W. 
117, 118, 125 Neb. 565. 

70- Mo,—CorpTLS Juris quoted in 
Leibson v. Henry, 204 S.W.2d 310, 
314, 356 Mo. 953. 

60 C.J. p 1191 note 6. 

71. U.S.—^In re Trans-Tex Oil Corp., 
D.C.Tex., 85 P.Supp. 299, 300. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Shannon, 100 S.W. 138, 
146, 10 Tex. 379, 10 L,.R.A.,N.S., 
68 . 

72. Cal.—Gartner v. Roth, 157 P.2d 
361, 363, 26 Cal.2d 184. 

73. Mo.—Corpus Juris (Luoted in 
Leibson v. Henry, 204 S.W.2d 310, 
314, 356 Mo. 953. 

60 C.J. p 1191 note 6. 

74. U.S.—^Enrigrht v. U. S., Ct.Cl., 
54 P.2d 182, 187. 

Minn.—Orme v. Atlas Gas & Oil Co., 
13 N.W.2d 757, 761, 217 Minn. 27. 

Slmllarly defined 

To cease temporarily from opera- 
tion or activity.—U. S, v. Pelder, D.C. 
N.T., 18 P.2d 527, 528. 

75- Minn.—Orme v. Atlas Gas & Oil 
Co.. 13 N.W.2d 767, 761, 217 Minn. 
27. 


Phrases employing the word “sus- 
pend" and of which more recent ad¬ 
judications have not been found see 
60 C.J. p 1191 note 13-p 1192 note 16. 

76. U.S.—Mankowski v. U. S., C.C. 
A.Ala., 148 P.2d 143, 145. 

Cal.—Graybar Plec. Co. v. Lovinger, 
185 P.2d 370, 371, 81 Cal.App.2d 936 
—^Derrlck v. City of Vallejo, 40 
P.2d 949, 951, 4 Cal.App.2d 25. 

Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 1111, 282 Ky. 147. 
Pa.—^Bishop v. Bacon, 196A. 918, 921, 
130 Pa,Sup€r. 240. 

Wis.—State ex rei. Currie v. Mc- 
Cready, 297 N.W. 771, 772, 238 Wis. 
142. 

60 C.J. p 1190 note 91. 

Similarly defined 

(1) To cause to cease for a time 
from operation or effect. 

U.S.—U. S. V. Pelder, D.C.N.Y., 13 
P.2d 527, 628. 

Ark.—Vaughan v. City of Searcy, 
135 S.W,2d 319, 321, 199 Ark. 585. 

(2) To cause to cease for a while. 
Ky.—Towles v. Travelers Ins. Co., 

137 S.W.2d 1110, 1111, 282 Ky. 147. 
W.Va.—Robinson v. Kistler, 69 S.B. 
605, 507, 62 W.Va, 489. 

77. Cal.—Reynolds v. State Board 
of Equalization, 174 P.2d 4, 29 Cal. 
2d 137. 

78. U.S.—^Mankowski v. U. S., C.C. 
A.Ala., 148 P.2d 143, 145. 

Wis,—State ex rei. Currie v. Mc- 
Cready. 297 N.W. 771, 772, 238 Wis. 
142. 

79- lowa.—Gibbons v. Sioux City, 
46 N.W.2d 842. 845, 242 lowa 160. 

80- Pa,—BIshop V, Bacon, 196 A. 
918, 921, 130 Pa.Super. 240. 

Wis.—State ex rei. Currie v. McCrea- 
dy, 297 N.W. 771, 772. 238 Wis. 142. 

81. U.S.—^Mankowski v. U. S., C.C.A. 
Ala., 148 P.2d 143, 145. 


Ky.—Towles v. Travelers Ins. Co.^ 
137 S.W.2d 1110, 1111, 282 Ky. 147. 
Wis.—State ex rei. Currie v. McCrea- 
dy, 297 N.W. 771, 772, 238 Wis. 142> 
60 C.J. p 1191 note 1. 

82. U.S.—Mankowski v. U. S., C.C.A, 
Ala., 148 P.2d 143, 145. 

Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 1111, 282 Ky. 147. 
Neb.—^Moore v. State. 251 N.W. 117, 
118, 126 Neb. 565. 

Wis.-^tate ex rei. Currie v. McCrea- 
dy. 297 N.W. 771, 772, 238 Wis. 
142. 

60 C.J. p 1190 note 93. 

83. Va,—Virginia P. & M. Ins. Co. 

V. Alken, 82 Va. 424, 428. 

84. Cal.—^Reynolds v. State Board 
of Equalization, 174 P.2d 4, 29 Cal. 
2d 137. 

85. Neb.—Moore v. State, 261 N.W. 
117, 118, 125 Neb. 666. 

86. U.S.—^Mankowski v. U. S., C.C. 
A.Ala, 148 P.2d 143, 145. 

Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 1111, 282 Ky. 147. 
Wis.—State ex rei. Currie v. McCrea- 
dy, 297 N.W. 771, 772. 238 Wis. 142. 
60 C.J. p 1191 note 98. 

To lutennlt 

Va.—^Virginia P. & M. Ins. Co. v. 
Aiken, 82 Va. 424, 428. 

87. U.S.—Mankowski v. U. S., C.C.A. 
Ala., 148 P.2d 143, 145. 

Wis.—Stato ex rei. Currie v. Mc- 
Cready, 297 N.W. 771, 772, 238 Wis. 
142. 

Slmllarly defined 

(1) To hlnder from proceedlng.— 
Towles V. Travelers Ins. Ca, 137 S.W. 
2d 1110, 1111, 282 Ky. 147—60 C.J. p 
1190 note 95. 

(2) To hinder the proceedings for 
a time.—Virginia F. & M. Ins. Co. v. 
Aiken, 82 Va. 424, 428. 
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minatioii;88 to hold in an undetermined or un- 
decided stage, awaiting fuller infonnation;^^ to 
hold undeterminedand it may mean to withhold 

for a time on certain conditions.®^ 

The connection in which the word “suspend^^ is 
used may give it a stronger meaning than that 
which is not permanent,9 2 and thus it may imply a 
termination,^^ and it may mean to discontinue^^ or 
dispense with.^5 

In connection with employment, ^'suspend” may 
refer to a permanent discharge from employment,^® 
or it may mean to remove, either temporarily or 
permanently, from employment.^7 

‘‘Suspend” has been held S 3 mon 3 mious with "dis- 
miss” see 27 C.J.S. p 151 note 81, and “dispense” 
see 27 C.J.S. p 344 note 33, and has been distin- 
guished from “postpone” see 72 C.J.S. p 394 notes 
9, IQ, and “vacate.”^® 

References applicable to the term “suspend” have 
been made to various tities throughout this work in 
the definition “suspension” post. 


"Suspending** is tbe present participle of *'sus- 

pend.”99 

'^Suspended/^ The word “suspended” has been de- 
fined and interpreted both judicially and as a matter 
of common usage, and there is no ambiguity or un- 
certainty in its meaning,^ and in its common and 
general usage^ it means temporarily inactive^ or in¬ 
operati ve; ^ held in abeyanee;® temporarily de- 
barred;® arrested; interrupted; stopped for a 
time.*^ 

It has been distinguished from “forfeited” see 
37 C.J.S. p 3 note 79, “revoked” see 77 C.J.S. p 
363 note 47, “superseded” see ante p 889 note 18, 
and “terminated.”8 

SUSPENSE. The state of having the mind sus- 
pended; the condition of mental uncertainty, usually 
as accompanied by apprehension or anxiety; in¬ 
det ermination; indeoision.9 

In law, when a rent, profit a prendre, and the 
like, are, in consequence of the unity of possession 
of the rent, etc., of the land out of which they is- 


8& N.T.—^In re Muser’s Bstate, 203 
N.Y.S. 619, 621, 122 Mlsc. 164. 

89. lowa.—Hild v. Polk County, 

lowa, 49 N.W.2d 206, 208. 242 

lowa 1354. 

90. U.S.—Krlebel v. U. S., C.C.A. 
IU., 10 P.2d 762, 764. 

91. U.S.—U. S. V. Felder, D.C.N.T., 
13 F.2d 627, 628. 

92. Mo.—Corpus Juris quoted In 
Leibson v. Henry, 204 S.W.2d 310, 
314, 356 Mo. 953. 

60 C.J. p 1191 note 7. 

93. Mo.—Corpus Juris quoted In 
Leibson v. Henry, 204 S.W.2d 310, 
314, 356 Mo. 953. 

60 C.J. p 1191 note 8. 

94. U.S.—Reeside v. U. S., CtCl., 76 
U.S. 38, 19 L.Bd. 318, 

Tex.—^Phelps v. Connellee, Civ.App., 
278 S.W. 939, 941. 

95. Tex.—^Phelps v. Connellee, su¬ 
pra. 

96. Tex.—Phelps v. Connellee, su¬ 
pra. 

60 C.J. p 1191 note 12. 

97. lowa.—Markey v. Pickley, 132 
N.W. 883, 885, 162 lowa 608. 

Ky.—Towles v. Travelers Ins. Co., 
137 S."W.2d 1110, 1111, 282 Ky. 147. 

98. Wis.—State ex rei. Currle v. Mc- 
Cready, 297 N.V7. 771, 772, 238 Wis. 
142. 

60 C.J. p 1191 note 1 £a]. 


99. Webster New Int.D. 

Phrases employinff “suspending” 
and of which more recent adjudica- 
tions have not been found see 60 C.J. 
p 1192 notes 21, 22. 

1 . U.S.—U. S. V. Showalter, D.C. 
CaJ., 103 F.Supp. 806, 809. 

2. U.S.—^U. S. V. Showalter, supra— 
United States v. Markowitz, D.C. 
Cal., 34 F.Supp. 827, 830—Olds & 
Whipple V. U. S., Ct.Cl., 22 F.Supp. 
809, 819. 

Cal.—Graybar Elee. Co. v, Lovinger, 
185 P.2d 370, 371, 81 CaJ.App.2d 
936. 

3. U.S.—U. S. V. Showalter, D.C.Cal., 
103 F.Supp. 806, 809. 

Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 1111, 282 Ky, 147. 
Okl.—Wisener v. Burrell, 118 P. 999, 
1001, 28 Okl. 646, 34 L.R.A.,N.S., 
765, Ann.Cas.l912D 356. 

Phrases employing the term “sus- 
pended’' and of which more recent 
adjudications have not been found 
see 60 C.J, p 1192 notes 18-20. 

4. U.S,—U. S. V. Showalter, D.C.Cal., 
103 F.Supp. 806, 809—U. S. v. Mar¬ 
kowitz, D.C.Cal., 34 F.Supp. 827, 
830—Olds & Whipple v. U. S., Ct. 
Cl., 22 F.Supp. 809, 819. 

Cal.—Graybar Elee. Co. v. Lovinger, 
185 P.2d 370, 371, 81 Cal.App.2d 936. 
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Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 1111, 282 Ky. 147. 
Okl.—^Wisener v. Burrell, 118 P. 999, 
1001, 28 Okl. 546, 34 L.R.A.,N.S., 

755. 

5. U.S.—U. S. r. Showalter, D.C. 
Cal., 103 F.Supp. 806, 809—U. S. 
V. Markowitz, D.C.Cal., 34 F.Supp. 
827, 830—Olds & Whipple v. U. S., 
Ct.Cl., 22 F.Supp. 809, 819. 

Cal.—Graybear Elee. Co. v. Lovinger, 
185 P.2d 370, 371, 81 Cal.App.2d 936. 
Ky.—Towles v. Travelers Ins. Co., 
137 S.W.2d 1110, 1111, 282 Ky. 147. 
Okl.—Wisener v. Burrell, 118 P. 999, 
1001, 28 Okl. 646, 34 L.R.A.,N.S., 

756. 

Tenn.—Blevlns v. Pearson Hardwood 
Floormg Co., 144 S.W.2d 781, 783, 
176 Tenn. 606. 

8. U.S.—^U. S. V. Showalter, D.C. 
Cal., 103 F.Supp. 806, 809. 

7. U.S.—U. S. V. Showalter, D.C.Cal., 
103 F.Supp. 806, 809—U. S. v. Mar¬ 
kowitz, D.C.Cal., 34 F.Supp. 827, 
830—Olds & Whipple v. U. S., Ct. 
Cl., 22 F.Supp. 809, 819. 

CaJ.—Graybar Elee. Co. v. Lovinger, 
185 P.2d 370, 371, 81 Cfa.App.2d 
936. 

8. Tenn.—^Blevins v. Pearson Hard¬ 
wood Flooring Co., 144 S.W^2d 781, 
783, 176 Tenn. 606. 

62 C.J. p 733 note 55. 


9. New Standard D. 
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use, not in esse for a time, they are said to be in 
suspense, hinc dormiunt] but they may be revived or 
awakened.io 

SUSPENSION. The word “suspension” is ordi- 
narily^i defined as meaning a temporary stop;^^ a 
temporary stop of a right;!^ a temporary delay, 
interruption, or cessation;^^ the ceasing or causing 
something to cease from operation temporarilyji® 
intermission; stay.^® 

It is also emplo 3 ’ed to indicate the temporary 
eutting o£E or debarring of one from the privileges 
of an institutioni'^ or the temporary foreed with- 
drawal from the exercise of office, powers, preroga- 
tives, or privileges as a member.i^ 

As applied to commercial institutions,!^ such as 
banks,20 the term “suspension^^ eonveys the meaning 
of insolvency^i or business failure,^^ and signifies 
stoppage of payment or failure to meet obligations 
and engagements.23 In this sense the term is well 
understood by business men as meaning a failure to 
pay from an inability to do so.^^ 

Suspension of a right in an estate is a partial ex- 
tinguishment, or an extinguishment for a time;25 
a paiiial extinguishment for a time, as contrasted 
with a complete extinguishment, where the right is 
absolutely dead.26 


The term '^suspension” has been held equivalent to, 
or synonymous with, "dismissal” see 27 C.J.S. p 151 
note ^7, and “extinguishment” see 35 C.J.S. p 294 
note 41. 

It has been compared with, or distinguished from 
“discharge” see 26 C.J.S. p 1330 note 42, “dismissal” 
see 27 C.J.S. p 151 note 98, “expulsion” see 35 C.J.S. 
p 286 note 83, “extinguishment” see 35 C.J.S. p 
294 note 42, and “revocation” see 77 C.J.S. p 362 
note 29. 

Suspension from membership in an organization 
such as an association or society is treated in various 
tities throughout this work, particular reference 
being made to Associations § 25, Clubs § 17, Ex- 
changes § 7, Physicians and Surgeons § 80, and 
Religious Societies § 14. Suspension of pupils from 
sehools is treated with reference to private schools 
in Schools and School Districts § 11, and with refer¬ 
ence to public schools in §§ 503-505. See also § 453. 
Suspension of teachers is treated in § 203, and of a 
school from a school district in § 83. 

The phrase “suspension from office” is defined in 
Officers § 58, and that section deals with the suspen¬ 
sion of public or governmental officers generally. 
The suspension of governmental officers, as well as 
governmental employees and agents, is a subject 
which is treated in a number of other tities through- 


10. Black L,.D. 

11. N.C.—Hood ex rei, North Caro- 
lina Bank & Trust Co. v. Clark, 
191 S.E. 732, 733, 211 N.C. 693. 

12. N.C.—Hood ex rei. North Caroli- 
na Bank & Trust Co. v. Clark, su¬ 
pra. 

Phrases 

(1) “Suspension of arms’* distin- 
guished from “armistice” see 6 C.J.S. 
p 342 note 58. 

(2) “Suspension of sentence” de¬ 
fined see Criminal Law § 1571. 

(3) “Suspension of the policy” not 
synonymous with “cancellation of 
the policy” see 12 C.J.S. p 938 note 
70. 

(4) Other phrases employing the 
term and of which more recent adju¬ 
dicatione have not been found see 60 
C.J. p 1193 notes 54, 55. 

13. N.Y.—^In re Muser’s Estate, 203 
N.Y.S. 619, 621, 22 Misc. 164. 

60 C.J. p 1192 note 33. 

14. CaJ. — ^Lotts V. Board of Park 
Com*rs of City of Los Angeles, 57 
P.2d 215, 219, 13 Cal.App.2d «325. 


N.C.—^Hood ex rei. North Carolina 
Bank & Trust Co. v. Clark, 191 S.E. 
732, 733, 211 N.C. 693. 

Slmilarly defiiied 

(1) A temporary cessat ion.—^Ap- 
peal of McAuley, 77 Pa. 397, 418. 

(2) A temporary interruption or 
cessation of labor.—^Lethbridge v. 
New York, 15 N.Y.S. 562, 59 N.Y. 
Super. 486—60 C.J. p 1193 note 42. 

(3) Delay.—Appeal of McAuley, 
supra. 

15. N.Y,—^In re Muser’s Estate, 203 
N.Y.S. 619, 621, 22 Misc. 164. 

16. Pa.—^Appeal of McAuley, 77 Pa. 
397, 418. 

17. Fla—John B. Stetson University 

V. Hunt, 102 So. 637, 639, 88 Fla 
510. 

18. Utah.—In re Oliver, 89 P.2d 229, 
233, 97 Utah 1. 

19. N.C.—Hood ex rei, North Caro¬ 
lina Bank & Trust Co. v. Clark, 191 
S.E. 732, 733, 211 N.C. 693. 

20. S.D.—^Estelline v. Calef, 234 N. 

W. 597, 598, 57 <S.D. 592. 

21. S.D.—^Estelline v. Calef, supra I 
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22. N.C.—^Hood ex rei. North Caro¬ 
lina Bank & Trust Co. v. Clark, 191 
S.E. 732, 733, 211 N.C. 693. 

23. S.D.—^Estelline v. Calef, 234 N. 
W. 597, 598, 67 S.D. 592. 

Femanent stoppage not necessarlly 
ImpUed 

Eng.—Crook v. Morley, [1891] A.C. 
316, 319. 

60 C.J. p 1193 note 48. 

24. U.S.—In re Wolf, D.C.Nev., 30 
F.Cas.No.17,923, 4 Sawy. 168, 169, 
17 Nat.Bankr.Reg. 423. 

60 C.J. p 1193 note 47. 

25. R.I.—^Dyer v. Dyer, 23 A. 910, 
911, 17 R.I. 547. 

60 C.J. p 1193 note 50. 

Simllarly deflned 

A partial extinguishment which 
takes place only where the rent, or 
other proflt a prendre issuing out of 
the land, comes to him who has pos- 
session of the same land for a time 
only.—^Burton v. Barclay, 7 Bing. 
744, 769, 6 M.&P. 785, 20 E.C.L.. 331, 
131 Reprint 288. 

26. N.Y.—In re Muser's Estate, 203 
N.Y.S. 619, 621, 22 Misc. 164. 
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out this Work. The snspension of federal offieers, 
agents, and employees is treated in the C.J.S. title 
United States §§ 62, 63, also 65 C.J. p 1296 note 
64-p 1298 note 23, The snspension of state officers, 
employees, and agents is disenssed generally in 
States § 78, and snspension of county offieers, em¬ 
ployees, and agente in Connties § 108. Tor refer- 
ences to the treatment of snspension of mnnieipal 
of&cers, agents, and employees see the index to the 
title Mnnieipal Corporations. Snspension is also 
treated, with reference to particnlar offieers, in other 
tities thronghont this work, and in this eonneetion 
see Clerks of Conrt § 88, Distriet and Proseenting 
Attorneys § 7, Jndges § 26 a, Jnstiees of the Peaee 
§ 9, Notaries § 4 b, and Sheriffis and Constables § 9. 

The snspension of lieenses is disenssed generally 
in Lieenses § 43 b. The title Motor Yehicles deals 
with the varions kinds of lieenses reqnired in eon¬ 
neetion with antomobiles and similar vehieles, and 
for reference to the treatment of snspension of 
snch lieenses see the index to Motor Vehieles. Sns¬ 
pension of lieenses issned in eonneetion with the 
operation of aireraft is treated in Aerial Naviga- 
tion § 16. The snspension of lieenses and certifieates 
of mariners is disenssed in Shipping § 6, of pilots 
see Pilots § 4 d. Permits or lieenses whieh may be 
reqnired to engage in any of the varions forms of 
the liqnor bnsiness are generally snbject to snspen¬ 
sion, and for specific references in this eonneetion 
see the index to the title Intoxicating liqnors. A 
license may be reqnired to carry on the bnsiness of 
keeping an inn, hotel, or similar establishment, and 
the snspension of snch lieenses is disenssed in Inn- 
keepers § 6 c. 

The snspension of the right, license, or certificate 
to practice architectnre is treated in Architects § 
5, and to practice law in Attomey and Client §§ 
17-41. The snspension of the right to practice 
medicine, dentistry, and similar healing arts is dis¬ 


enssed in Physicians and Snrgeons §§ 16-18. 

The snspension of the right to pnrsne a remedy 
is treated generally in Actions § 7, the snspension 
of the writ of habeas corpus is disenssed in Habeas 
Corpus §§ 123, 124. Snspension of statntes of lim- 
itations see the index to the title limitations of 
Actions. Snspension of interest is treated in Inter- 
est §§ 48-62; snspension of parole is disenssed in 
Pardons § 23; the snsi^ension of the exercise of a 
power is treated in Powers § 15. 

Por other particnlar applications and specific nses 
of the Word ‘^snspension” see the varions title in- 
dexes and consuit the Descriptive-Word Index. 

STJSPENSIVE. Tending to snspend or keep in 
suspense; nneertain; donbtfnl; as, a snspensive 

inqniry.27 

SUSPENSORY. Having the fnnetion of snstaining 
or snspending, suspensorial.28 “Snspensory” distin- 
gnished from “jock strap” see 48 C.J.S. p 796 
note 57. 

SUSPIOION. The aet of suspecting^^ or the state 
of being suspected;30 the imagination, generally of 
something ill;3i the imagination of the existence of 
something withont proof, or upon very slight evi- 
dence, or npon no evidence at ali;32 the apprehen- 
sion of something withont proof or npon slight evi¬ 
dence ;3 3 the imagination or apprehension of the 
existence of something withont proof, or npon very 
slight evidence or npon no evidence ;34 distrust; 
mistmst; donbt.35 

Snspicion requires no real fonndation for its ex- 
istence^® and may be npon very slight grounds,37 
since the essence of a snspicion is that it is withont 
known facts to support it.3 8 While snspicion implies 
a belief or opinion as to gnilt based npon facts or 
circnmstances whieh do not amount to proof,3 3 it 


27. New Standard D. 

Phrases 

(1) “Suspensive appeal'* consuit 
the title index to Appeal and Error. 

(2) “Suspensive condition" see 
Contracts § 340. 

28. New Standard D. 

29. U.S.—U. S. V. Green, D.C.N.T., 
136 P. 618, 628. 

Ga.—McCalla v. State, 66 Ga. 346, 
348. 

Phrase employing* the term and 
of whieh more recent adjudicatlons 


have not been found see 60 C.J. p 
1194 note 73. 

30. Ga.—^McCalla v. State, 66 Ga. 
346, 348. 

31. Ga.—McCalla v. State, supra» 

32. Cal.—Cook v. Singer Sewing 
Mach. Co., 32 F.2d 430, 431, 138 
Cal.App. 418. 

Tex.—Gulf, etc., K. Co. v. Shieder, 
30 S.W. 902, 905, 88 Tex. 152, 28 
L.R.A. 538, 

33. Mo.—State v. Hali, 286 S.W. 
1009, 1011—State v. Dildine, App., 
269 S.W. 663, 664. 
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34. U.S.—^United States v. Green, 
D.C.N.T., 136 P, 618, 628. 

35. Ga.—McCalla v. State, 66 Ga. 
346, 348. 

36. Cal.—Cook v. Singer Sewlng 
Mach. Co., 32 P.2d 430, 431, 138 
Cal.App. 418. 

37. R.I.—^Humes v. Taber, 1 II.I. 
464, 470. 

38. N.Y.—^Kinston Cotton Mills v. 
Kuhne, 113 N.Y.S. 779, 784, 129 
App.Div. 260. 

1 39. S.C.—Burton v. McNeill, 13 S.E. 
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is weaker^o and imports a less degree of certainty^l 
than belief. 

The term ‘^suspicion” has been compared with, or 
distinguished from, ^‘belief” see 10 C*J.S* p 238 
note 51, and “knoTrledge^' see 51 C.J.S. p 467 note 8. 

The anthority of peace officers and private persons 
to aiTest on mere suspicion withoTit a warrant is 
treated in Arrest § 6 b, c, § 8 b, e; sufficieney of 
a search Tvarrant issued on suspicion is eonsidered 
in Searehes and Seiziii*es § 74. The actionable quali- 
ty of words caleulated to induee suspicion of the 
commission of a crime is discussed in Libel and 
Slander § 12. It is stated in Fraudulent Convey- 
anees §§ 7 b, 128, that suspicion of fraud is not 
sufficient to impart notiee of it, and that mere 
suspicion is insuffieient to charge the buyer with 
the fraiid of the seller. 

STJSPIOIOTJS. Open or liable to suspicion; such 
as to arouse suspicion or mistrust; questionable; as, 

suspieious cireumstanees.^2 

Sus, person. As an abbreviated term for ^‘sus- 
picious person” see 1 C.J.S. p 276 note 5. 

StJSTAIN. The word “sustain” is susceptible of 
several constructiohs,'^^ It is defined as meaning to 


carry on or to maintain,^^ and this is said to be the 
general meaning of the termA^ It is also defined as 
meaning to prove; to establish by evidence.^® 

It has been held synonymous with '^conserve” see 
15 C.J.S. p 984 note 18.1, and “wan-ant,”^'^ and has 
been distinguished from “aecrue” see 1 C.J.S. p 
760 note 66, and “carry” see 13 C.J.S. p 1764 note 18. 

“Sustaining’' is the present participle of “sus- 

tain.”^S 

“Sustained” is the past participle of “sustain”^^ 
and has been distinguished from “maintained” see 
54 C.J.S. p 903 note 96. 

SUSTENANOE. That which supports life; food; 
vietuals; provisions.^o has been held to mean 
that neeessary food and drink which is sufficient to 
support life and maintain health,5l and to include 
shelter.52 The term has been distinguished from 
“medicine” see 57 C.J.S. p 1043 note 45. 

SUSTRAJO. A Spanish word which has been used 
as the equivalent of “stole.”^^ 

SX7TLER. A small trader, who follows an army, 
and who is licensed to sell goods, especially edibles, 
to the soliders.54 


2d 10. 11, 196 S.C. 230. 133 A.L.R, 
603. 

Wis.—Scaffldo V. State, 254 N.W. 

651, 652. 215 Wis. 389. 

60 C.J. p 1194 note 70. 

40. Cal.—Cook V. Singer Sewing 
Mach. Co., 32 P.2d 430, 431. 138 
Cal.App. 418. 

Ga.—Giddens v. Mirk, 4 Ga. 364, 370. 

Zt wonld be a contradictioxL of 
iennfi to say in effect that suspicion 
is a conclusion or condition of mind 
-which results from a consideration of 
pertinent facts and circumstances by 
a man of ordinary care and prudence. 
—Cook V. Singer Sewing Mach. Co., 
32 P.2d 430, 431, 138 Cal.App. 418. 

41. R.I.—^Humes v. Taber, 1 R.I. 464, 
470. 

42. Webster New Int.D. 

Phrases 

(1) "Suspieious person” see 70 
C.J.S. iv 689 note 86. 

(2) Other phrase employing the 
term and as to which more recent ad- 
Judications have not been found see 
60 C.J. p 1194 note 77. 

43. Okl.—George v. Connecticut Pire 
Ins. Co., 201 P. 510, 612, 84 Okl. 
172, 23 A.L..R. 80. 


44. Okl.—George v. Connecticut Pire 
Ins, Co., supra. 

Phrases employing the word "sus- 
tain" and of which more recent ad- 
judicatlons have not been found see 
60 C.J. p 1195 notes 84, 85. 

45. Okl.—George v. Connecticut Pire 
Ins. Co., 201 P. 510, 612, 84 Okl. 
172, 23 AL.R. 80. 

46. 111.—Chicago v. Pields, 139 111. 
App. 250, 251. 

47. Cal.—-Work v. Whittington, 214 
P. 474, 61 Cal.App. 302. 

60 C.J. p 1195 note 80. 

48. Webster New Int.D. 

Phrases 

(1) “Sustaining program” as used 
in radio broadcasting see Telegraphs 
and Telephones § 290. 

(2) Other phrase employing the 
term and of which more recent adju- 
dlcations have not been found see 60 
C.J. p 1195 note 91. 

49. Webster New IntD. 

Phrases 

(1) "Sustained by,” "sustalned by 
means of,” "sustained in consequence 
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of,” ^sustained through,” as synony¬ 
mous with "due to” see 28 C.J.S. p 
578 note 99. 

(2) Other phrases employing the 
term "sustained” and of which more 
recent adjudications have not been 
found see 60 C.J. p 1196 notes 87-90. 

60. Ga.—Justice v. State, 42 S.E. 
1013, 1014, 116 Ga. 605, 69 L.R.A. 
601. 

61. Ga.—Justice v. State, supra. 

52. Ohio.—State ex rei. Mastracci v. 
Rose, 74 N.B.2d 654, 79 Ohio App. 
556. 

53. Puerto Rico.—^People v. Santia- 
go, 16 Puerto Rico 446, 464. 

60 C.J. p 1196 note 99. 

64. U.S.—^Keane v. U. S., C.C.A.Va., 
272 P. 577, 582. 

60 C.J. p 1196 note 1. 

A CivU War s-atler was a small 
merchant who by permission of the 
military authorities accompanied 
troops in the fleld and carrled a stock 
of goods in the nature of confections, 
cigars, tobacco, etc.; he was not a 
soldier, but was a civilian camp fol¬ 
io wer.—Dudzick V. Lewis, 133 S.W. 
2d 496, 497. 176 Tenn. 246. 
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SITUM. As the first word of maxims of wHeli there 
have been no reeent applications see 60 C.J. p 1195 
notes 2, 3. 

S. W. As an abbreviation for “Southwest” see 1 
C.J.S. p 276 note 5. 

SWAB. One of various utensils consisting essen- 
tially of a soft absorbent substanee on the end of 
a handle, used for cleansing, ete.^s 

SWAGE. To shape metal with, or as with, a swage 

or swage-block.56 

SWALE. A piece of low marshy gronnd, as in a 
rolling prairie, commonly w^t at seasons.57 

SWALLOW. To take through the gullet, or esoph- 
agus, inio the stomach; to receive into the body 
through the mouth and throat.58 

SWAMP. Wet, spongy land; soft low ground 
saturated with water but not usually covered by it; 
marshy ground away from the seashore.^^ 

SWAMFEB). In general, one who olears a swamp.®® 
More speeiflcally, in construction work as applied 
to iron workers, an operator of a winch.®i 

SWAP. As synonymoufi with “exchange” see Ex- 
change of Property § 1 b. 


SWATCHES, Sample pieces o£ cloth from wHoh 
garments are to be made.® 2 

SWAT. To be bent by weight or influence; to 
lean; incline; veer; as, the ball sways to the 
right; opinion sways to his side.®® It has been held 
synonymous with “influence” see 43 C.J.S. p 378 
note 1.2. 

SWEAR. In general, to affirm or utter a solemn 
deelaration, with an appeal to God for the truth of 
what is a£B.rmed.®4 In law, to take oath; to give 
evidence or state on oath or legal equivalent, as, 
on af&rmation; as, to swear to a fact, against a 
party.®5 

It is also deflned as meaning to use profane or 
blasphemous language; espeeially, to use the name 
of God or sacred things in imprecation, cursing, 
etc.®® 

Sworn, Legally, “sworn to.”®”^ The term is fre- 
quently used interehangeably with “verified,”®® and 
it has been distinguished from “elected” see 28 
C.tr.S. p 1052 note 78. 

Phrases employing various forms of the term are 
set out in the note.®® 

SWEAT. The substanee which is formed in the 
sweat glands before it appears on the surface of the 
skin.*^® The terms “sweat” and “perspiration,” al- 


55- New Standard D. 

Swab as a minlng: term see Mines and 
Minerals § 3 h. 

56. New Standard D. 

SwaglxLg 

U.S.—Bellavance v. Frank Morrow 
Co.. C.C.AJR.L, 140 F.2d 419, 421, 
422. 

67» New Standard D. 

Swale as a watercourse see the C.J, 
S. tltle Waters § 4, also 67 C.J. p 
679 note 76 [a]. 

58. Webster New Int.D. 

“Swallow up” synonymous with “con¬ 
sume” see 16 C.J.S. p 1620 note 76. 

69. Or.—Campbell v. Walker, 2 P.2d 
912, 914, 137 Or. 375. 

^'Swamp land” deflned see Property § 
7 d (2) (e). 

60. New Standard D. 

61. La.—Nesom v. Caldwell & Mc- 
Cann, App., 48 So.2d 713. 

“Buck swamper” aa a logging term 
see Logrs and Logglng § 1 1. 

62. Mo.—U. S. Fashlon & Sample 
63 C. J.S.—59 


Book Co. V. Montrose Cloak & Suit 
Co., 218 S.W. 867. 

60 C.J. p 1196 note 19. 

63. Webster New Int.D. 

64- Webster New Int,D. 

65. N.Y.—In re Merrltfs Estate, 66 
N.T.S.2d 206, 207, 187 Misc. 869. 

66. Webster New Int.D. 

67. Mass.—Commonwealth v. Ben- 
nett, 7 Allen 533, 634. 

68. lowa.—^Prancesconi v. Independ- 
ent School Dist. of Wall Lake, 214 
N.W. 882, 886, 204 lowa 807. 

69. Phrases 

(1) “False swearing” deflned see 
Ferjury § 1 b, and references in tltle 
Index. 

(2) “Sworn pleadlng” deflned see 
Pleadlng S 343. 

<3) “Sworn to” implles that the 
subscriber shall have declared upon 
oath the truth of the statement to 
which his name is subscribed.—Indl- 
ana Quarrles Co. v. iSiznmB, 166 S.W. 
422, 423, 158 Ey. 415. 

929 


(4) “To swear an oath" deflned see 
Oaths and Afllrmations § 2. 

(6) “To swear to a petltion” de¬ 
flned see Pleading § 343. 

(6) Other phrases of which more 
reeent adjudicatlons have not been 
found see 60 C.J. p 1196 notes 25, 26, 
29, 31, 38-40, p 1197 notes 41-47. 

70. U.S.—Carter Products v. Feder- 

al Trade Commission, C.A.7, 186 F. 

2d 821, 823. 

Phrases employing the term and of 
which more reeent adjudications have 
not been found see 60 C.J. p 1197 
notes 49, 50. 

Sweat glands 

(1) One of the tubular coil-glands 
in the corium and subcutaneous con¬ 
nective tissue, secretlng sweat; 
glandula sudoripara.—Stedman Med. 
D. 

(2) They are located beneath the 
surface of the skin, each having an 
opening or duct at the surface of the 
skin, referred to as the mouth of the 
sweat gland.—Carter Products v. 
Federal Trade Commission, supra. 
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though often nsed intercliangeably, are not identieal 
and’ do not define or describe the same thing, as 
stated in 70 C.J.S. p 692 note 35.52. 

The admissibility in evidence of confessions ob- 
tained in violation of anti-sweating statutes is dis- 
eussed in Criminal Law §§ 817 c, d (3), 826. 

SWEATSHOP. The term has been judicially de- 
dned as meaning a place where employees are re- 
quired to work to an extent hardly endurable.^^ 
It has been said that, in the public mind, the word 
imputes unsavory and illegal business practices.*^^ 

SWEEP. A term which is used to designate an 
appliance, in the natare of an oar, used for steer- 
ing and managing a raft in its navigation.'^^ 

SWEEPSTAKES or SWEEPSTAKE. A race pub- 
liely declared open to ali eomplying with its condi- 
tions, for whieh the prize is the sum of the stakes 
which the subscribers agree to pay for each horse 
nominated; and, if an additional sum of money, 
cup, piate, or other reward is offered to the Tvinner, 
the race is stili a sweepstakes whatever may be the 
name given to such addition.^^ 

SWEET. Agi’eeable to the sense of taste; having 
a flavor or taste of or like that of sugar or honey; 
having a fresh or mild taste, as opposed either to 
salt or to sour or rancid,'^® It has been said that in 
the natural meaning of the word ^^sweetened” there 
is no implication of any particular percentage of 
sugar.'^® 

SWEETMEAT. The word "sweetmeat” is broad in 


meaning,and is variously defined as a sweet thing 
to eat;7S a confeetion, jelly, preserve, or other sweet 
food or dainty;*^® any food rich in sugar, as cake, 
candy, sweet pastry, etc.jSO a candied or erystal- 
lized fruit;8i a fruit preserved with sugarjS^ a 
confeetion; a eandy.®® 

^^Sweetmeat” has been held synonymous with 
“candy” see 12 C.J.S. p 1111 note 40, and has been 
distinguished from “comfit” see 15 C.J.S* p 243 
note 26. 

SWEINMOTE. As a particular English court see 
Courts § 11. 

SWELL. The term is defined generally as meaning 
the act, process, or effect of swelling; expansion; 
dilatation; increase of number or dimensions; aug- 
mentation of force, rate, intensity, or volume.®^ 

The Word “swells,” as applied to canned goods, 
refers to defective cans, the defect sometimes being 
in the can itself and sometimes in the manner in 
which the contents are packed.®® It refers primarily 
to cans whose ends are foreed outward by the gases 
engendered by fermentation, but in the meaning of 
the trade includes all cans whose contents are sour.®® 

SWIFT. Moving with celerity or comparatively 
high velocity; rapid; quick; speedy.®'^ 

The term is also applied in a technical sense to 
the mechanism which effects the winding of raw 
snk.88 

SWIM. To efPect or accomplish by natural means 
a propulsion in, through, or over water.®® 


71. Mo.—Masters v. Sun Co., 

165 S.W.2d 701, 703, 237 Mo.App. 
240. 

Pbrases 

(1) “Sweatshop methods’* are those 
under which employees are required 
to Work to an extent hardly endur- 
able.—Cleaning & Dyeing Ass'n v. 
Sterling Cleaners & Dyers, 2 N.E.2d 
149, 160, 285 I11.APP. 336. 

<2) "Sweatshop occupation*' within 
minimum wage scale statutes see 
Master and Servant § 151 (1). 

72. Mo.—Masters v. Sun Mfg. Co., 
165 S.W.2d 701, 704, 237 Mo.App. 
240. 

73. U.S.—The Mary, D.CAla.. 123 F. 
609, 611. 

74- U.S.—Stone v. Clay, 111., 61 F. 

889, 890, 10 C.C.A. 147. 

60 C.J. p 1197 note 54. 


75. New Standard 3>. 

Fhxases 

(1) “Sweet cider” generally see 14 
C.J.S. p 1119 notes 82, 83; see also 
Intoxicating Liquors § 13. 

(2) “Sweet cordial" see Intoxicat¬ 
ing Liquors § 13. 

76. U.S.—United States v. Nesbltt 
Fruit Products, C.C.A.La, 96 F.2d 
972, 973. 

77. U.S.—Delapenha v. U. S., 1 Ct. 
CustApp. 113, 114. 

78. U.S.—^Delapenha v. U. S., supra. 
Sweetmeats as subject to tariff see 

Customs Duties § 38. 

79. U.S.—^Benneche & Bro. v. U. S., 
11 Ct.Cust.App. 127, 129. 

N.T.—People v. Kent, 296 N.T.S. 972, 
975, 163 Misc. 887. 


80. N.Y.—^People v. Kent, supra 

81. N.T.—People v. Kent, supra. 

82. U.S.—Levy v. Robertson, C.C.N. 
T., 38 F. 714, 715. 

83. N.T.—^People v. Kent, 296 N.Y. 
S. 972, 975, 163 Misc. 887. 

84. New Standard D. 

85. 111.—^Eau Claire Canning Co. v- 
Western Brokerage Co., 73 N.E. 430, 
440, 213 111. 561. 

86. U.S.—Sleeper v. Wood, Mass., 60 
F. 888, 889, 9 C.C.A. 289. 

87. New Standard D. 

88. U.S.—Klots V. U. S., N.Y., 139 F. 
606, 607, 71 C.C.A. 690. 

1 89. New Standard D. 
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Swimming pool. A pool, especially an artificiai 
pool or tank in a gymnasium, adapted for swim- 

rm'r>g -90 

SWINDLE. To cheat; to impose upon the credulity 
of mankind and tliereby to defraud the unwary by 
false pretenses and fictitious assumptions;^^ to 
trick and cheat anothor of his possessions by false- 
hood, cunning, or conniving scheme.^2 

Swindled. Tricked or outwitted.®3 

Szvindling, Cheating and defrauding grossly, with 
deliberate artifiee.94 It has been said that the word 
is vague and indefinite,^5 and of no legal or technical 
meaning.^s The term commonly implies that there 
has been reeourse to petty and mean artifices for 
obtaining money, which may or may not be strictly 
illegal,®*^ and thus does not necessarily import a 
crime.^S 

SWINDLER. Tho word ‘^swindler” is of Gennanic 
origin.99 It is variously defined as meaning a 
cheat a rogue; a sharperj^ one who lives by 
cheating; one who defrauds grossly, or one who 
makes a practice of defrauding others by imposition 
or deliberate artifice.3 While the word implies a 
high degree of moral depravity and its essence is 
fraud,^ it does not with eertainty import an in- 
dictable offense,® nor does it necessarily mean one 
who obtains money or goods under false pretenses.® 

SWINE. Any hoofed animal of the hog kind; a 
hog.7 It has been held synonymous with the term 
^^hog’' see 40 C.J.S. p 405 note 21. 

Swine as subject to distraint for trespass see 


Animals § 190 d; as subject to munieipal regulation 
see Munieipal Corporations § 213, 

SWIPE. To give a strong blow or swipe to; strike 
with full swing of the arm.8 

The term is employed in slang as meaning to 
pluck, to snatch, to steal; to take with a swipe or 
sweep; steal by snatching.9 

SWISS MUSLDfS. See 64 C.J.S. p 1080 note 16. 

SWITOH. As a noun the word ^^switch” is variously 
defined as meaning a small flexible twig or rod, 
especially when used for chastising; a tress of 
human or false hair, fastened at one end, used by 
women in hairdressing; a mechanism for shifting 
a moving body in another direetion or performing 
some analogous operation.1® 

As a verb the word “switch” is defined as meaning 
to shift from one track to another, as a car or train; 
shunt; figuratively, to change or shift, as a course 
of eonduct.il 

The word "switch” is defined as an electrical de- 
vice generally in Electricity § 1 b, and as a device 
employed in telephone installations in the C.J.S. title 
Telephones and Telegraphs § 4, also 60 C.J. p 1199 
note 2. 

As employed in railroad terminology the word 
“switch,” both as a noun and as a verb, and the 
participial form ^^switching,” and various phrases 
such as “derail switch,” “drop switeh,” etc., are de¬ 
fined generally in Railroads § 1 n. The term “switch 
yard” is defined in Railroads § 1 h. The words 


90. Okl.—Combined Mut. Cas. Co. v. 
Metheny, 223 P.2d 538, 535, 203 
Okl. 622. 

91. N.T.—Chase v. Whitlock, 3 Hili 
139, 140. 

92. Colo.—McBride v. People, 248 P. 
2d 725, 728. 

93. Bng,—Savlle v. Jardine, 2 H.B1. 
531, 532. 

94. Ala.—^Wyatt v. Ayres, 2 Port. 
157, 161. 

95. Ind.—^Hall v. Rogrers, 2 Blackf. 
429. 430. 

60 C.J. p 1198 note 76. 

96. Ala.—Cunnlngham v. Baker, 16 
So. 68, 71. 104 Ala. 160, 53 Am.S.R. 
27. 

97. Ala.—Cunnlngham v. Baker, su¬ 
pra, 

60 C.J. p 1198 note 79. 


98. Ind,—Hali v. Rogers, 2 Blackf. 
429, 430. 

60 C.J. p 1198 note 80. 

“Swindllng'* as crlminal offense see 
title index to False Pretenses. 

99. N.T.—Chase v. Whitlock, 3 Hili 
139, 140. 

60 C.J. p 1198 note 82. 

1. Mass.—Stevenson v. Hayden, 2 
Mass. 406, 408. 

60 C.J. p 1198 note 83. 

2. Isr.T.—Chase v. Whitlock, 8 Hili 
139, 140. 

3. N.Y.—Chase v. Whitlock, supra. 

4. U.S.—^Porrest v, Hanson, 9 P.Cas. 
No.4,943, 1 Cranch C.C. 63. 

“Swindler” as actionable term within 
law of defajnation see Libel and 
Slander §§18, 50. 


5. Mass.—Stevenson v. Hayden, 2 
Mass. 406, 408. 

6. Wis.—^Weil v. Altenhofen, 26 Wls. 
708, 711. 

7. U.S.—^Vlta Food Products, Inc., v. 
U. S., 24 C.G.P.A, Customs, 248, 
254. 

“Swine” is the orlginal geuerlc 
term for “hog'* and “shoat.'’—State v. 
Godet, 29 N.G. 210, 211. 

8- New Standard D. 

9. lowa.—State v. Lee, 70 N.W. 694, 
595, 101 lowa 889. 

60 C.J. p 1198 note 94. 

10. New Standard D. 

11. Ind.—^Pennsylvania Co. -v. Mosh- 
er, 94 N.E. 1033. 1036, 47 Ind.App. 
556. 
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‘'switch” and ''switching,” as nsed in railroad temi- 
nology, are also employed in other eonneetions 
throughont this Trork. Thns, in Master and Servant 
§ 228 b (2) (b) it is stated tbat tbe reqnirement in 
the Federal Safety Appliance Act, 45 U.S.C.A. § 1, 
of power or train brakes snch tbat tbe engineer ean 
control tbe speed of tbe train witbont requiring 
brakemen to nse tbe eommon band brake for tbe 
purpose does not apply to switcbing operations in 
railroad yards and terminals. For otber references 
to tbe terms ‘Witcb” and “sTvitcbing’’ in connection 
Tvitb tbe master and servant relationsbip see tbe 
index to tbe title Master and Servant. Tbe rigbt of 
a earrier to ‘Witebing cbarges,” or to cbarge for 
“switcbing Services,” is discussed in Carriers § 314. 

SWrVEL. Sometbing nsed in or on anotber body 
so as to tum ronnd in or npon it.^^ 

SWORDS. As snbject to tariff regolations see 
Cnstoms Dnties § 34. 

STCOPHANT. Derived from Greek words mean- 

ing “fig informer,”13 

SYLLABI; SYLLABUS. See Conrts §§ 197, 224. 

SYLVA O^ffiDUA. A Latin term employed in tbe 
ecclesiastica! law to mean wood of any kind wbich 
was kept on pnrpose to be cnt, and wbicb, being cnt, 
grew again from tbe stnmp or root.^^ 

SYMBOL. An object cbosen to typify or represent 
some idea or quality in sometbing else, becanse of a 
resemblance in one or more of tbeir cbaracteristics 
or assoeiations; a representation; an emblem; a 
type.i^ A Symbol may constitnte a valid trade- 
mark, as stated in tbe C.J.S. title Trade-Marks, 
Trade-Kames, and Unfair Competition § 50, also 63 
C.J. p 360 note 97-p 361 note 9. 


, SYMBOLIO; SYMBOLEOAL. Of or pertaining to 
a Symbol or symbols; serving as a sign; emblema- 
tie.^® 

SYMMETRY. A due proportion of tbe several parts 
of a body to eacb otber; adaptation of tbe form 
or dimensions of tbe several parts of a tbing to 
eacb otber; conformance; congrtdty; consistency; 
correspondence or similarity of form, dimensions or 
parts on opposite sides of an axis, center, or a 
dividing plane; barmonious relation of parts.17 

SYMPATHETIO. Pertaining to, resnlting from, or 
attended by sympatby; expressive of sympatby; 
baving like feelings witb anotber or otbers; suscep- 
tible of sympatby; sympatbizing.iS 

SYMPATBIZERS, In Missouri, during and sbortly 
after tbe Civil War, a word of new and pecnliar 
signification in eommon speeeb signifying a class of 
adberents to tbe Confederate cause wbo were not 
openly in arms, but seeretly cooperated witb tbe 
Confederates in various ways, giving aid and com- 
fort on occasion.i9 

SYMPATHOMIMETIO AMUSTE. A substance wbicb 
stimulates tbe peripberal parts of tbe sympatbetic 
nervons system.20 

SYMPHONY. Mnsio designed to be interpreted by 
instruments alone.^l 

SYMPOSIUM. A conference at wbicb a particnlar 
topic is discussed and various opinions gatbered.22 

SYMPTOM. Defined generally, tbe word “symptom” 
means tbat wbicb serves to point out tbe existence 
of sometbmg else; any sign, token, or indication.-^ 

In medieal terminology, “symptom” means any 
morbid pbenomenon or departure from tbe normal in 


12. N.T.—Denise v. Swett 22 N.T.S. 
950, 953, 68 Hun 188, 292. 

"Swivel oara” see 67 C.J.S. p 3 note 
65. 

13. Cal.—People ex rei. EEllert v. 
Coffswell, 46 P. 270, 271, 113 Cal. 
129. 35 L.R.A. 269. 

60 C.J. p 1201 note 67. 

14. Black Ij.D. 

60 C.J. p 1202 notes 70-72. 

15. New Standard D. 

16. New Standard D. 

Symbollcal delivery see 26 C.J.S. p 

698 note 63. 


17. Idaho.—^Maxwell v. City of Buhl, 
236 P. 122, 123. 40 Idaho 644. 

18. New Standard D. 

Phrases 

(1) “Sympathetic nervous system” 
see 66 C.J.S. p 6 note 5. 

(2) “Sympathetlc strlke'* see ante 
p 545 note 6. 

19. Mo.—State v. Woodson, 41 Mo. 
227. 234. 

20. U.S.—Smlth. Eline & Prench 
Laboratories v. Clark & Clark, D. 
C.N.J., 62 P.Supp. 971, 976. 

^^Examples of this action are con- 
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striction of the blood vessels, in- 
creased rate and force of the heart 
beat, a rise In blood pressure, dila> 
tion of the pupils of the eye, relaxa- 
tion of the bronchial muscles, a rise 
in blood sugar, increased metabolic 
rate, decreased activity of the gastro- 
Intestinal tract of the stomach and 
Intestines."—Smlth, Kline & French 
Laboratories v. Clark & Clark, supra 

21. U.S.—Case of Mikado, C.C.N.T., 
25 P. 183, 187, 23 Blatchf. 347. 

22. Arlz.—^Utah Const Co. v, Berg, 
205 P.2d 367, 871, 68 Ariz. 285. 

23. New Standard D. 
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funetion, appearance, or sensation, experienced by 
the patient and indicative of disease.24 

^^Symptom” has been distinguished from ^^disease” 
see 27 C.J.S. p 144 note 91. 

SYMPTOMATOLOQ-Y. Defined see Physicians and 
Surgeons § 1. 

SYNALLAG-MATIO CONTRAOT. See Contracts § 
10. See also Partnership § 1 a (1). 

SYl^OHRONISM. The word '^synchronism” is 
sometimes nsed to mean the codrdinating of motion 
timing in at least two independent machines so that 
they may operate at the same speed through the 
goveming of a master speed means,and thus two 
things may be said to be operating in synchronism, 
not merely when they operate simultaneously, but 
also when their cycles of operation bear a timed 
relation to each other.26 

SYNOHRONIZATION. The act of synchronizing, 
or the state of being synehronized; a bringing into 
coineidence in time; a keeping time; the state of 
being synchronous; simultaneous oeeurrence of dif¬ 
ferent events; S3mchronism.27 

As an electrical term, "synchronization” is defined 
in Electricity § 1; and as a broadeasting term signi- 
fying the operation of two radio broadeasting sta- 
tions simultaneously upon the same frequeney and 
with identieal programs see the C.J.S. title Tele- 
graphs and Telephones § 290. 

SYNGHRONIZE, To make coincident in time or 


contemporaneous; assign the same date to; to make 
agree in keeping time or speed; regulate, as a 
clock, by means of a synchronizer, or the speed of 
separate movements by any device whieh brings 
them into unison.28 

SYNOROTAX. A tax on the basis of gross receipts 
in lieu of all other state taxes, as stated in Taxation 
§3. 

SYNDIO. In the civil law, a word whieh probably 
corresponds very nearly to “assignee” under the 
common law.29 

SYNDIOALISM. See Insurrection and Sedition §§ 
1 c, 2 b. 

SYNDIOATE. A word of business and not of legal 
art,^^ employed widely in the dialect of finanoe,^^ 
describing an association of individuals formed for 
the purpose of condueting and caiTying out some 
partieular business transaetion, ordinarily of a finan- 
cial character, in whieh the members are mutually 
interested;32 an association of persons for the pur¬ 
pose of carrying out some enterprise or scheme re- 
quiring considerable capital.33 The word "syndi- 
cate” signifies an organization formed for some 
temporary purpose,3 4 and it is sometimes applied to 
a business trust.35 

It has been said that syndicates have only com- 
paratively recently been brought into notice as sub¬ 
jecte of legal consideration,36 and that they came 
into English use contemporaneously with the term 
^‘promoter.”37 


24. Stedman Med.D. 

Phrases 

(1) “Objective symptoms*' see 67 
C.J,S. p 12 notes 42-47, 

(2) “Subjective symptoms" see 
ante p 667 notes 21-24. 

25. U.S.—Application of Nlchols, 171 
F.2d 300, 301, 36 C.C.P.A., Patents, 
759. 

28. U.S.—Diamond Power Speclalty 
Corporation v. Bayer, C.C.A.Mo., 13 
F.2d 337, 342. 

27- New Standard D. 

28. New Standard D. 

“Synehronized shlfting" as applied to 

automobiles see Motor Vehlcles S 

8 . 

29. Ala.--Mobile, etc., R. Co. v. 
Whitney, 39 AUu 468, 471. 


TTnder the common law In Ens^land, 

the agent of a Corporation aggregate 
to whom letters testamentary or of 
admlnlstratlon mlght be Issued in 
order to evade the technical dlfflculty 
occasloned by the inability of the Cor¬ 
poration to take the necessary oath 
was called a “syndic.”-—Minnesota D. 
& T. Co. V. Beebe, 41 N.W. 232, 233, 40 
Mlnn. 7, 2 L.R.A. 418. 

30. Mich.—Corpus Juris clted in 
Hathaway v. Porter Royalty Pool, 
296 N.W, 671, 676, 296 Mich. 90, 
138 A.L,R. 965. 

Pa.—Jackson v. Clemson, 166 A. 640, 
642, 103 Pa,Super. 39, 

60 C.J. p 1203 note 2. 

31. Mass.—Mlnot v. Eurroughs, 112 
N.D. 620, 623, 223 Mass. 696. 

Mich.—Corpus JUrls olted In Hath¬ 
away V. Porter Royalty Pool, 296 
N.W. 671, 675, 296 Mich. 90, 138 
A.L.R. 955. 


32. Mich.—Corpus Juris dted in 
Hathaway v. Porter Royalty Pool, 
296 N.W. 671, 676, 296 Mich. 90, 
188 A.L.R. 955. 

Pa.—^Jackson v. Clemson, 156 A. 540, 
642, 103 Pa.Super. 39, 

60 C,J. p 1208 note 5, 

33. IU.—^Daytona G-ables Dev. Co. v. 
Glen Plora Inv. Co„ 178 N.E. 107, 
114, 346 111. 371. 

34. U.S.—Gates v. Megargel, C.C.A. 
N.T., 266 P. 811, 817. 

36. Va.——Ashworth v. Hagan Es- 
tates, 181 S.B. 381, 382, 166 Va. 161. 

36. Mich.—^Hat^way v. Porter Roy¬ 
alty Pool, 296 N.W. 671, 676, 296 
Mich. 90, 138 A.L.R. 955. 

37. U.S.—Gates v. Megargel, C.CJ^ 
N.T., 266 P. 811, 817. 

60 C.J. p 1203 note 8. 
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In connection -vrith an "underwriting agreement/^ 
a syndicate is an association of persons with a com- 
munity of interest in the fund raised for the pnr- 
pose of earrying on the partieular nndertaking.38 

It is stated in Joint Adventnres § 1 a that a syn¬ 
dicate is regarded as somewhat like a joint ad¬ 
venture, and is merely a joint adventure. On the 
other hand, it is stated in Partnership § 20 e (1) 
that a syndicate is no more than a loose form of 
partnership, and falis within the rules applicable to 
partnerships. In Corporations § 13 it is said that a 
syndicate has been held not to be a Corporation. 
Federal taxation provisions relative to syndicates are 
treated in Intemal Revenue, and for specific refer- 
ences in this connection see the index to that 
title. 

Syndicating consists in gathering materials suit- 
able for newspaper publieation from writers and ar- 
tists and distributing them at regular intervals, in 
the form of matrices, to newspapers throughout the 
eountry for publieation on the same day.89 

SYNBROME. The word “syndrome” is defined gen- 
erally as meaning coneurrencej a set of concurrent 
things.'^® 


In medieal terminology, '^sjmdrome” means a group 
of signs and symptoms which oceur together and 
characterize a disease;^! a group of S3nnptoms42 oc- 
eurring together symptom group; symptom eom- 

plex.44 The word “syndrome” denotes the aggregate 
symptoms of a disease.^^ 

SYNOD. See Religious Societies § 1 g. 

STNONYMOUS. Conveying the same, or approx- 
imately the same, meaning8 expressing the same, 
or nearly the same, idea.^*^ 

Synonymous words are words expressing the same 
thing, or conveying the same or approximately the 
same idea.^8 

SYNOPSIS. A brief or partial statement; less than 
the whole; an epitome.'^® applied to the record 
of a case, “synopsis” is a further abridgment than 
a substantial statement.® 9 

“Synopsis” has been held to be synonymous with 
“summary” see ante p 789 note 73. 

SYNOVITIS. Inflammation of a synovial mem- 
brane,®! especially that of a joint, arthromeningitis; 


38. Mass.—^Minot v. Burrougrlis, 112 
N.E. 620. 623, 223 Mass. 595. 

In. an underwritlng' asrreemezLt 

(1) The subscribers are referred to 
as forming: a “syndicate," and the 
venture is referred to as a “syndi¬ 
cate."—^Minot V. Burroughs, supra. 

(2) “Syndicate managrers" as the 
promoters in an underwriting agree- 
ment see 55 C.J.S. p 3 note 52. 

TThderwxitmg' syndicate 
The underwriting syndicate in 
question “was simply aji association 
of those who furnished the money 
to make the purchase with an agree- 
ment that the managers should have 
full control of the venture and divide 
the proceeds or assets among the 
members of the association in pro- 
portion to their financlal Interests. 
So far as concerned each other, their 
relations and rights were analogoua 
to those of copartners."—Mlnot v. 
Burroughs, supra. 

38. N.T.—Star Co. v. Wheeler Syndi¬ 
cate, 155 N.T.S. 782, 784, 91 Misc. 
640. 

40. N.J.—State v. Gooze, 81 A.2d 811, 
815, 14 N.J.Super. 277. 

41. N.J.—State v. Gooze, supra. 
Similarly defined 

“Syndrome" means a number of 
symptoms or signs which, occurrlng 


together, cause disease.—Common- 
wealth Life Ins. Co. v. Wood, Okl,, 
242 P.2d 446, 447, 206 Okl. 203. 

Partieular forms of syndrome 

(1) Meniere's Syndrome is the 
term applied to a disturbance in 
equilibrium, and it usually is the re¬ 
suit of a malfunction of three semi- 
clrcular canals in the inner ear and 
is a disturbance in their function at 
that partieular time and it demon- 
strates itself by acts of dizziness, 
disturbance in the gait, and the like. 
—State V. Gooze, 81 A.2d 811, 814, 14 
N.J.Super. 277. 

(2) “Parkinson's Syndrome" see 
Paralysis 67 C.J.S. p 557 note 34. 

(3) “Stokes-Adams syndrome” is a 
form of heart ailment.—^Mutual Life 
Ins. Co. of New York v. Davis, C.C.A. 
La, 142 P.2d 332, 333. 

(4) “Sturge Weber syndrome" is 
one in which a vasular abnormality 
or birthmark appears on the face and 
also on the brain covering the braln 
Itself.—Olson v. Chicago Transit Au- 
thority. 104 N.B.2d 542, 646, 346 111. 
App. 47. 

(6) “Traumatic head syndrome" is 
a group of concurrent symptoms fol- 
lowing concussion or injury to the 
brain among which are dizziness, 
fatigue-ability, headache, rlnging in 
the ears and irritability.—The Samo- 
var, D.C.Cal., 72 F.Supp. 674, 690. 
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42. U.S.—Mutual Life Ins. Co. of 

New York v. Davis, C.C.A.La, 142 
F.2d 332, 333. 

Or.—Kern v. Pullen, 6 P.2d 224, 227, 
138 Or. 222. 

43. U.S.—Mutual Life Ins. Co. of 

New York v. Davis, C.C.A.La, 142 
F.2d 332, 333. 

44. Or.—Kern v. Pullen, 6 P.2d 224, 
227, 138 Or. 222. 

Similarly ezpressed 

Complex of symptoms in a disease. 
—^Kern v. Pullen, supra. 

45. Or.—^Kern v. Pullen, supra 

46. Neb.—Hofflne v. Ewings, 84 N.W. 
93, 95, 60 Neb. 729. 

47. Pa.—^MeCarthy v. Dunlevy- 

Franklln Co., 121 A. 409, 410, 277 
Pa. 467. 

48- Miss.—^Fritz v. Williams, 16 So. 
359, 360. 

49. Kan.—^Barker v. Barker, 22 P. 
1000, 1001, 43 Kan. 91. 

Defined as a verh 

“ ‘Synopsis* means to abrldge; to 
cut short, diminish, reduce.*'—^Park¬ 
er v. Barker, supra. 

50. Kan.—Barker v. Barker, supra 

51. Stedman Med.D. 

N.C.—Henry v. A. C. Lawrence Leath- 
er Co., 66 S.E.2d 693, 695, 234 N.C. 
126. 
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in general, when nnqualified the same as arthritis.^s 
It is sometimes referred to as primary inflammation 
o£ the joints.ss The canses of S 3 rnovitis are con- 
tusion, sprains, twists, and overuse,®^ and tranina 
withont infection is the nsnal canse in civil life.^^ 

SYNTHESIS. The putting together of different 
substances, elements, or parts into a new form; a 
constmeting of something new out of existing ma- 
terials, either physieal or mentalj composition.®® 

SYPHILIS. A venereal ^7 disease.^S 

SYBING-E. A kind of pump.59 

SYHIAN. Members of the Syrian race as eligible 
to naturalization see Aliens § 124. 

SYRUP. See ffirup 80 C.J.S. p 1309 notes 38-49. 

SYSTEM. An aggregation or assemblage of ob- 
jects United by some form of regular interaction or 
interdependence;®<^ an assemblage of facts, or of 
principies and conclusione, scientifically arranged 
or disposed according to certain mutual relations, 
so as to form a complete whole;®! a natural com- 
bination, or organization of part to partj^^ an or- 


derly combination or arrangement, as of particulars, 
parts or elements, into a whole, espeeially, such com¬ 
bination according to some rational principle;®^ a 
group of divers units so combined by nature or art 
as to form an integral whole, and to function, op¬ 
erate, or move in unison and, often, in obedience to 
some form of control;®^ any complexure or com¬ 
bination of many things acting together;®^ any 
methodic arrangement of parts;®® a plan or seheme 
according to which things are eonnected or combined 
into a whole ;®7 a seheme which reduces many things 
to regular dependence or cooperation; a seheme 
which unites many things in order.®® 

The Word “system” imports a unity of pnrpose as 
well as an entirety of operation,®^ and the general 
signification of the term is plan, arrangement, or 
method,70 as distinguished from sporadie, haphazard, 
and disconnected aets having no tendency to con¬ 
stitute a complete and homogeneous whole.7l 

Among the reeognized synonyms of “system” are 
^^manner” see 55 C.J.S. p 664 note 35.1, “method’’ 
see 57 C.J.S. p 1076 note 74.1, and ^hnode” see 58 
C.J.S. p 839 note 35, although it has been said that 
while none of these words, when diseriminately used, 
means precisely the same^ as “system” yet the 


Inflammation of a synovia! mem- 
brane which forms the protectlve 
sheath that encloses the tendon see 
the C.J.S. definltion Tendosynovitis 
post. 

Dlsease of synovlal znemhraoje 

It Involves one or more Joints, 
characterized by aching pain, loca! 
elevation of temperature, a tendency 
to redness and swelling:, rendering 
use of the Joints difflcult and dis- 
tresslng.—Blackman v. U. S. Casual- 
ty Co., 103 S.W. 784, 787, 788, 117 
Tenn. 678. 


52. Stedman Med.D. 



53. N.Y.—^Procter 
Inc., 83 N.T.S.2d 

V. 

288, 

Sword 

296. 

Line, 

54. N.T.—Procter 
Inc., supra 

V. 

Sword 

Line, 

65. N.Y.—^Procter 
Inc., supra 

V. 

Sword 

Line, 

56. New Standard D. 




words are syntheses, that Is, 
the resuit of concluslons which have 
been drawn, We analyze to synthe- 
size. We synthesize to analyze 
agrain.”—^U. S. v. New Tork Great A. 
& Pacific Tea Co., C.C.A.Tex., 137 F.2d 
459, 463—May v. George A. Rheman 
Co., D.C.Ga., 51 F.Supp. 426, 429. 


57. La.—Jones v. Washington Nat. 
Ins. Co., App., 2 So.2d 696, 698. 

“Venereal disease*' as a collective 
term for gonorrhea, chancroid, and 
syphilis see the C.J.S. definltion 
Venereal. 

58. La.—Jones v. Washington Nat. 
Ins. Co., supra, 

Tex.—Urrutla v. Patino, Clv.App., 297 
S.W. 612, 614. 

“Paresis’* as the last stage of syphi¬ 
lis see Insane Persons § 2 d. 
“Wasserman test’* as a blood test In 
common use by the medlcal profes- 
sion to ascertain whether a patient 
is affllcted wlth syphilis see the 
C.J.S. definltion Wasserman Test. 

59. TJ.S.—Tagliabue v. Sondermann, 
C.C.N.T., 67 F. 551, 662. 

60. Pa.—^Duplex Electric Co. v. Si- 
mons, 166 A. 617, 618, 102 PaSuper. 
97. 

Wash.—Elllott V. City of Leaven- 
worth, 85 P.2d 1063, 1056, 197 Wash. 
427. 

Phrases 

(1) “Commercia! system** as a 
method of testing the value of sugar 
by a polariscope see Customs Duties 
§ 36. 

(2) Other phrases employing the 
Word “system** and of which more 
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recent adjudications have not been 
found see 60 C.J. p 1206 notes 97-17. 

61. Ind.—State ex rei. Warren v. 
Ogan, 63 N.E. 227, 228, 159 Ind. 
119. 

62. Pa—^Duplex Electric Co. v. Si- 
mons, 166 A. 617, 618, 102 Pa.Su- 
per. 97. 

63. Neb.—State v. Kistler, 227 N.W. 
319, 320, 119 Neb. 89. 

64. Wash.—ElUott v. City of Leav- 
enworth, 86 P.2d 1053, 1056, 197 
Wash. .427. 

65. D.C.—In re Kemper, MacArthur 
Pat.Cas. 1, 19. 

66. Neb.—State v. Kistler, 227 N.W. 
319, 320, 119 Neb. 89. 

67. Ind.—State ex rei. Warren v. 
Ogan, 63 N.E. 227, 228, 159 Ind. 
119. 

68. D.C.—^In re Kemper, MacArthur 
Pat«Cas. 1, 9. 

69. Okl.—Board of Education of 
City of Ardmore v. State, 109 P. 
563, 565, 26 Okl. S66. 

70. Fla—^Enterprise v. State, 10 So. 
740, 746, 29 Fla 128. 

60 C.J. p 1205 note 91. 

71. Neb.—State v. Kistler, 227 N.W. 
I 319, 320, 119 Neb. 89. 
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meanings are near enougli alike so that the employ- 
ment of “system” as a substitute for any of them 
is quite natural, wbere entire accuracy is not ex- 

pected.'^2 

“System” bas been compared witb, or distin- 
guisbed from, “arP see 6 €.J.S. p 772 note 20, “de- 
sign” see 26 C.J.S. p 1238 note 82, and “plan” see 
70 C.J.S. p 1099 note 51. 

Tbe competency of evidence of crimes otber than 
tbat charged when sueh evidence tends to establisb 
a common scheme, plan, system, design, or course of 
conduct is treated in Criminal Law § 688. 

SYSTEMATIG. An adjective, the meaning of wbicb 
may be obtained from the definition of the noun 
“system.”'^3 ^^Casual” has been held to be an an- 
tonym see 14 C.J.S. p 27 note 14. 

SYSTEMATICALLY. In common parlanee, to do a 
thing systematically is to do it by a certain method 
previously adopted as tending to accomplish the de- 
sired result.74 

SZECHUANS. China goat skins; a high grade of 
China skin.'^® 

T. The twentieth lettef of the English alphabet.^® 
The letter oceurs in various abbreviations, see Ab- 
breviations 1 C.J.S. p 276 note 5. 

TABIiE. As a noun, the word “table,” in one sense 
means an article of fumiture having a smooth £at 
top fixed on legs;'^'^ in another sense, a synopsis or 
condensed statement.'^^ 


As a verb, “to table” means to postpone for dis- 
cussion at a future time, or for an indefinite period; 
to lay on the table.*^® 

Phrases employing the word “table” are set out 
in the note.SO 

TABLEAU or DISTRIBUTION. In Louisiana, a 
list of creditors of an insolvent estate, stating to 
what each is entitled.^^ 

TABLET. A flattish cake of compressed or molded 
solid matter, such as arsenic or soap.82 

TABULAR. Pertaining to a table or tabulated 
form.S3 

TABULATE. To coUect or arrange in lines or 
columns; to formulate tabularly; to put into a 
S3Uioptieal list or schedule; to put or form into 
table, or tables.84 “Tabulate” has been compared 
with, or distinguished from, “canvass” see 12 C.J.S. 
p 1114 notes 95, 96. 

TACHOMETER. A contrivance for measuring velo- 

city.85 

TACHYCARDIA. Very rapid action of the heart, 
heart-hurry.s® 

TACIT. The word “tacit” is defined as meaning im- 
plied or indicated, but not actually expressed;^^ 
existing, inferred, or understood without being open- 
ly expressed or statedj^s implied by silence or 


72. Kan.—^Posche v. Union Tractlon 
Co.. 196 P. 423. 424, lOS Kan. 585. 

73. Neb.—State v. Kistler, 227 N.W. 
319, 320. 119 Neb. 89. 

74. Neb.—State v. Kistler. 227 N.W. 
319, 320, 119 Neb. 89. 

76- U.S.—William Beadenkoff Co. v. 
Henwood & Novrak. D.C.Mass.. 14 
.P.2d 125. 127. 

76- Webster New Int.D. 

77. Webster New Int.D. 

78. Black L..D. 

79. Tenn.—State ex rei. City of Al¬ 
coa V. Hannum, 11 ■S.W.2d 858, 869, 
158 Tenn. 119. 

80. Phrases 

<1) "Qaminff table” see Gamingr § 
1 S. 


(2) “Mortahty tables” see 68 C.J.S. 

pp 1210, 1211. 

(3) “Table board" see 11 C.J.S. p 
369 note 88. 

(4) “Time tables” as imposing ob- 
ligation on carrier see Carriers § 661. 

81. La.—Taylor v. Hollander, 4 
Mart., N.S., 535. 

82. U.S.—^Application of Craigre, 
Cust. & Pat.App., 189 F.2d 620, 623. 

60 C.J. p 1206 note 34-p 1207 note 38. 

Marketing form for substaixces to be 
dissolved 

“Not only are tablets notorlously 
old as a form for administeringr medi- 
cines but they are likewise a well 
known manner of marketingr many 
types of compositions later to be dis- 
solved.”--Application of Craige, su¬ 
pra. 


83. Ohio.—^Murray v. Auglaize Coun- 
ty, 1 Ohio N.P.. N.S.. 89. 92. 

“Tabular matter” as a term employed 
in the printing trade see 57 C.J.S. p 
454 note 38. 

84. Ind.—^Kunkle v. Coleman, 92 N.E. 
61, 63, 64, 174 Ind. 316. 

“Tabulated form” see 37 C.J.S. p 114 
note 53. 

85. New Standard D. 

See Motor Yehicles § 8. 

86. Stedman Med.D. 

Bapld heart 

Tenn.—^Phifer v. Mutual Ben. Health 
& Accident Ass'n, 148 iS.W.2d 17. 
21, 24 Tenn.App. 600. 

87- U.S.—^Kasishke y. Keppler, C.C. 

A.Okl., 168 P.2d 809, 811. 

La.—Goree v. Mldstates Oil Corpora¬ 
tion. 18 So.2d 591. 596. 205 La. 988. 

88. Or.—State v. Chadwick, 47 P.2d 
232. 234. 150 Or. 645. 
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silent acquiescence;8® done or made in silencej^o 
understood; implied;9l nnspoken.92 

A legal usage “tacit” means arising withont ex- 
press contract or agreement;^^ arising by operation 
of law.24 

In tbe civil code of Louisiana tacit is said of tbat 
whicb, although not expressed, is understood from 
the nature of tbe tbing, or from the provision of tbe 
law.95 

Phrases employing the word “tacit” are set out 
in the note.^® 

TACITA QUADAM HABENTUR PRO EXPRES¬ 
SIS. See 60 C.J. p 1207 note 57. 

TAOK. The verb “to tack” is deflned as meaning 
to annex as something additional or supplementary; 
append; also, to put or join together; conneet.^^ 
As used with referenee to a lien, “to taek” means 

to annex,®2 

The word “taeking’^ is treated in various connee- 
tions in this work. Tacking of possession in the law 
of prescription is discnssed in Adverse Possession 
§§ 128-139; and in the law of mortgages the 
English doctrine of tacking is treated in Mortgages 
§ 278. The tacking of successive disabilities for the 


purpose of bringing a party within exceptions to the 
statute of limitations is discussed in Limitatione of 
Actions § 219. 

TAOKLE. A mechanism or apparatus in general 
for applying the power of purchase in manipulation, 
shifting, raising, or lowering objects or materials; 
a mechanism of ropes, pulley bloeks, hooks, eto., for 
raising and lowering heavy weightsj®^ the instru- 
ments collectively for carrying on any specifie work 
or undertaking; gear; tools; outfit; equipment.l 

TAOKY. Having adhesive properties; tenacious; 
sticky: said especially of surfaees oovered with 
partly dried vamish and the like, or with gold-size 
when ready to receive gold leaf.^ It has been held 
to be a rather unusual, but seemingly proper, syn- 
onym of “gluey” or “sticky.”^ 

TJENIA ECHINOCOCCUS. One of the smallest 
tapeworms known, beiug only about Yq inch long. 
It has a head with four suckers and a rostellum en- 
circled with hooks.^ 

TAPFETA. A class of silk dress goods, mainly 
used for lining and for outer garments.^ 

TAIIi. In legal terminology the word “tail” means 
limited; abridged; reduced; curtailed, as a fee 


89. Or.—State v, Chadwlck, supra. 

90. La.—Goree v. Midstates Oil Cor¬ 
poration, 18 So.2d 591, 596, 205 La. 
988. 

91. Or.—'State v. Chadwlck, 47 P.2d 
232, 284. 150 Or. 645. 

82. U.S.—Kasishke v. Keppler, C.C. 
A.Okl., 158 F.2d 809, 811. 

93. U.S.—^Kasishke v. Keppler, su¬ 
pra. 

La.—Goree v. Midstates Oil Corpora¬ 
tion, 18 So.2d 591, 696, 206 La. 988. 

94. U.S.—Kasishke v. Keppler, C.C. 
A.Okl., 168 F.2d 809, 811. 

95. La.Clv.Cade art. 3656, suhd. 80. 

86. Phrases 

(1) “Tacit dedicatlon" see Bedica- 
tlon § 15. 

(2) ‘*Taclt hypothecation” see Mar¬ 
itime Llens S 1. 

(3) “Tacit mortgage” see Mortga- 
ses § 2; Husband and Wlfe § 562 b 
(3). 

(4) “Tacit reconduction“ see Land- 
lord and Tenant § 73. 

(5) “Tacit relocatlon’* Is a doctrine 
borrowed from the Koman law. It Is 


a presumed renovation of the con¬ 
tract from the period at whlch the 
former expired, and Is held to arlse 
from Implled consent of the parties, 
in conseoLuence of their not having 
signifled their Intention that the 
agreement should terminate at the 
period stipulated. Although the 
original contract may have been for 
a period longer than one year, the 
renewed agreement can never be for 
more than one year because no verbal 
contract of location can extend long¬ 
er. 

Ga.—Standard Oil Co. v. Gilbert, 11 S. 

E. 491, 492, 84 Ga. 714. 

Tenn.—Srygley v. City of Nashville, 
135 S.W.2d 451, 452, 175 Tenn. 417. 
Henewal and extension of contracts 
generally see Contracts §§ 449, 450; 
renewal or continuance of con¬ 
tracte of employment see Master 
and Servant S 10. 

97- New Standard D. 

«TaoUng It on as a rlder” is a leg- 
Islatlve phrase designating the prac- 
tice of putting a measure, of doubt- 
ful strength on its own merits, into 
the general appropiiation blll in or- 
der to compel members to vote for it 
or bring the wheels of government 
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to a stop.—Commonwealth v. Gregg, 
29 A. 297, 161 Pa. 582. Constitutlon- 
al provisions that no statute shall be 
enacted pertainlng to more than one 
subject or object, whlch shall be 
clearly expressed in its title, are 
treated in Statutes § 212. 

98. N.J.—^Monmouth County Electric 
Co. V. McKenna, 60 A. 82, 35, 68 N. 
J.Ea. 160. 

99. U.S.—^Philadelphia & R, R. Co. v. 
Berg, C.C.A.Pa.. 274 F. 634, 636. 

The wlndlass and its appurtenanc- 
es, as used for hoisting ore from 
small depths.—^Philadelphia & R. R. 
Co. V. Berg, supra. 

1. U.S.—^Philadelphia & R. R. Co. v. 
Berg, supreu 

2. New Standard D. 

3. U.S.—^Durkee-Atwood Co. v, Fifth 
Second Co., C.C.A,Mlnn., 79 F.2d 
734, 737. 

4. Neb.—^Russo v. Swift & Co., 286 
N.W. 291, 294, 136 Neb. 406. 

See Echinococcus 28 C.J.S. p 828 note 
70. 

5. U.S.—^Eiseman v. Schlffer, n.C.N. 
T., 167 F. 473, 474. 
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or estate in fee, to a certain order of sneeession, or 
to certain heirs.® 

^‘Tailing^’ and ‘^tailing pile” as mining terms see 
Mines and Minerals § 3 h. 

TAULAG-IUM. See Tallagium post. 

TAILEE. As a railroad employee see Railroads § 

Ig. 

TAILLIGtHT. With respect to antomobiles the term 
is defined in Motor Vehieles § 8. For other refer- 
enees see the index to that title. 

TAILOR, One who makes or repairs men^s outer 
garments, or makes eloaks, heavy close-fitting gowns, 
etc., for women; nsnally restricted to one who makes 
clothes to order.*^ “Tailor*^ has also been applied 
to a ‘^cleaner and presser^^ and a “cutter.”^ 

^^Tailor” has been held to be almost sjmonymous 
with, but distinguishable from, ^‘clothier” see 14 
C.J.S. p 1277. 


TAKE. The word "take,” which comes from the 
Scandinavian root meaning to grasp, grip, seize, lay 
hold of,9 is considered to be one of the eommonest 
and plainest in the English language,!^ and, while 
it has been said that the word cannot be easily 
misunderstood either by a lawyer or by a layman,ii 
it does have many shades of meaning, 12 and the 
precise meaning which it is to bear in any case 
depends on the subject with respect to which it is 

used.l2 

In one sense “to take” means to acquire to as¬ 
sume ownership;i5 to receiveji® to obtain; to 
procure;!'^ to grasp to seize;!® to lay hold 
of;20 to get into one’s power;2i to get possession 
of to deprive one of possession of to get into 
one’s possession or power;24 and in a general sense 
“take” means to get or gain possession where it 
was theretofore held by another, and not by the per- 
son aeting.25 

In law “take” means to become possessed of, as 
by descent or devise.26 

The word “take” has various other meanings, and 


6. Black L.D. 

Estates tali see Estates §§ 21-29. 

7. Philippine.—Hashim v. Posadas, 
48 Philippine 764, 767. 

«TalLors to the trade” denotes the 
business of cutting, makini:, and 
trimmlng garments for merchant 
tailors in different parts of the Unit¬ 
ed States.—Magld v. Tannenbaum, 
149 N.Y.S. 445, 164 App.Dlv. 142. 

8. Tex.—Southern Travelers’ Ass*n 
V. Boyd, Civ.App., 1 S.W.2d 446, 
448. 

60 C.J. p 1208 note 87. 

9- Pa.—Commonwealth v. McCusker, 
70 A.2d 273, 275, 363 Pa. 450—Com¬ 
monwealth V. McClain, 67 A.2d 795, 
797, 165 Pa.Super. 331. 

The O-erman root Is **to put the 
hand on, to touch.”—Commonwealth 
V. McCusker, 70 A2d 273, 275, 363 
Pa. 450—Commonwealth v. McClain, 
67 A.2d 795, 797, 165 Pa.Super. 331. 

10. Pa.—Sharpless v. City of Phila¬ 
delphia, 21 Pa. 147, 166, 9 Harris, 
147, 166, 59 Am.D. 759. 

11. Pa.—Sharpless v. City of Phila¬ 
delphia, supra. 

12. Miss.—Corpus Juris guoted in 
Kennedy v. New York Life Ins. Co., 
172 So. 743, 745, 178 Miss. 258. 

60 C.J. p 1208 note 91. 

13. Conn.—^Hallenbeck v. Getz, 28 A. 
519, 520, 63 Conn. 385. 


Miss.—Corpus Juris q.uoted in Ken¬ 
nedy V. New York Life Ins. Co., 
172 So. 743, 745, 178 Miss. 258. 

14. Conn.—Hallenbeck v. Getz, 28 A. 
519, 520, 63 Conn. 385. 

111.—^Kimbell Trust & Savings Bank 
V. Hartford Accident & Indemnity 
Co., 164 N.B. 661, 662, 333 111. 318. 

15. Ark.—^Driver v. Driver, 63 S.W. 
2d 274, 276, 187 Ark. 875. 

N.C.—City of Durham v. Wright, 130 
S.E. 161, 163, 190 N.C. 568. 

16. Ala.—Tallassee Falis Mfg. Co. 
V. Tallapoosa County, 48 So. 354, 
356, 158 Ala. 263. 

60 C.J. p 1208 note 4. 

Similarly dellned 

(1) To receive what is offered.— 
Hamilton v. Commonwealth, 3 Penr. 
& W., Pa., 142, 148. 

(2) To gain or receive into posses¬ 
sion.—City of Durham v. Wright, 130 
S.E. 161, 163, 190 N.C. 568. 

17. Conn.—^Hallenbeck v. Getz, 28 A. 
619, 520, 63 Conn. 385. 

111.—^Kimbell Trust & Savings Bank 
V. Hartford Accident & Indemnity 
Co„ 164 N.E. 661, 662. 333 111. 318. 

18. Mo.—Butler v. Imhoff, 142 S.W. 
287, 290, 238 Mo. 584. 

19. Ark.—Driver v. Driver, 63 S.W. 
2d 274, 276, 187 Ark, 875. 

Pa.—Commonwealth v. McCusker, 70 
A.2d 273, 276, 363 Pa. 450—Com¬ 


monwealth V. McClain, 67 A.2d 796, 
797, 165 Pa.Super. 331. 

60 C.J. p 1208 note 6. 

To seize with hands or otherwise 

lowa.—State v. Hromadko, 99 N.W. 
560, 561, 123 lowa 665, 666. 

20. Ark.—^Driver v. Driver, 63 S.W. 
2d 274, 276, 187 Ark. 876. 

60 C.J. p 1208 note 1. 

21. Pa.—Commonwealth v. McCusk¬ 
er, 70 A.2d 273, 275, 363 Pa. 450— 
Commonwealth v. McClain, 67 A.2d 
795, 797, 165 Pa.Super. 331. 

22. Kan.—State v. Miller, 36 P. 761, 
752, 63 Kan. 324. 

23. Ark.—^Driver v. Driver, 63 S.W. 
2d 274, 276, 187 Ark. 875. 

N.C.—City of Durham v. Wright, 130 
S.E. 161. 163, 190 N.C. 668. 

24. Conn.—^Hallenbeck v. Getz, 28 A 
619, 520. 63 Conn. 385. 

111.—^Kimbell Trust & Savings Bank 
V. Hartford Accident & Indemnity 
Co., 164 N.E. 661, 662, 333 111. 318. 

Similarly defflned 

To gain control or possession in 
any way.—Butler v. Imhoff, 142 S.W. 
287, 290. 238 Mo. 584. 

25. Ga.—^Whitworth v. Carter, 147 
S.E. 904, 905, 39 Ga.App. 626. 

26. U.S.—Louisville Trust Co. v. 
National Bank of Kentucky, D.C. 
Ky., 3 F.Supp. 909, 920. 
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it may signify to carry, convey, or transport;27 to 
be entitled to;28 to go, to move or direet the course 
or to proceed;29 and to retraet or revoke.^O 

As used with respeet to reception into the human 
body, the word ‘^take” means to eat as food, or to 
swallow;3i to introduce or receive into one’s body 
to swallow, inhale, or imbibe,as to take food, 
drink, gas, snnfE, or medicine.^^ 

The word ‘^take” is defined snpra p 938 notes 19, 
21 as meaning to seize; to get into one’s power, 
and when employed with these meanings it may in¬ 
clude either physical possession or domination with- 
out physical possession,85 and the term may include 
the idea of compulsioni 6 and force,^'^ and it is some- 
times used to imply the physical seizure of some- 
thing tangible,ii and in common acceptation, when 
used with referenee to physical objects, means a 
physical change of an object from the possession 
of one person to the possession of the taker,^^ so 
that to “take” an article signifies merely to lay 
hold of, grasp, or seize it with the hands or other- 
wise.'^® 

As applied to land, “take” implies to assume own- 
ership; to deprive one of the possession; to gain or 


r receive into possession; to seizeand when used 
with referenee to property or a building “take” 
means to acquire the title to it, not merely the pos¬ 
session of it.42 

“Take” has been held to be equivalent to, or 
synonjrmous with, “assume” see 7 C.J.S. p 105 note 
25, “be neeessary” see 65 C.J.S. p 270 note 67, 
“drive” see 28 C.J.S. p 492 note 25.1, “inherit” 
see 43 C.J.S. p 393 note 18, “require” see 77 C.J.S. 
p 272 note 40, and “subscribe” see ante p 728 note 
41. 

“Take” has been compared with, or distinguished 
from, “drive” see 28 C.J.S. p 492 note 25.1, “in¬ 
herit” see 43 C.J.S. p 393 note 20, “obtain” see 67 
C.J.S. p 70 note 28, “receive” see 75 C.J.S. p 643 
note 4, “retain” see 77 C.J.S. p 328 note 19, and 
“steal” see 82 C.J.S. p 1038 note 52. 

Phrases employing the word “take” are set out in 
the note.^3 

-Taking. The word “taking^’ is susceptible of 

different meanings.44 It may be used as a noun,45 
and as a noun it is defined as meaning that which 
is taken or received.^® In the verbal sense the 


27. Pa.—^Hamllton v. Common- 
wealth, 3 Penr. & W. 142, 148. 

28. N.T.—In re Bock, 211 N.T.S. 621, 
622, 125 Misc. 653. 

29. Mo.—State v, Johnson, 22 S.W. 
463, 466, 115 Mo. 480. 

30. S.D.—^Dimock State Bank v. 
Boehnen, 190 N.W. 486, 486, 46 S.D. 
60. 

31. Tex.—^Maryland Casualty Co. v. 
Hudfflns, 76 S.W. 745, 747, 97 Tex. 
124, 104 Am.S.R. 867, 64 L.R.A. 
349, 1 Ann.Cas. 252. 

32. Miss.—^Kennedy v. New York 
Life Ins. Co., 172 So. 743, 746, 178 
Miss. 258. 

33. Miss.—Kennedy v. New York 
Life Ins. Co., supra. 

34. Miss.—^Kennedy v. New York 
Life Ins. Co., supra. 

35. Pa.—Commonwealth v. MeCusk- 
er. 70 A.2d 273, 276, 363 Pa. 450— 
Commonwealth v. McClain, 67 A.2d 
796, 797, 166 Pa.Super. 331. 

36. Pa.—Commonwealth v. MeCusk- 
er, 70 A.2d 273, 276, 363 Pa. 460— 
Commonwealth v. McClain, 67 A.2d 
796, 797, 165 Pa.Super. 331. 

37. Pa.—^Hamilton v. Common¬ 
wealth, 3 Penr. & Watts 142, 148. 

60 C.J. p 1209 note 13. 


Sa Cal.—People v. Sanchez, 95 P.2d 
462. 463, 36 Cal.App.2d 316. 

39. 111.—^Kimhell Trust & Savings 
Bank V. Hartford Accident & In- 
demnlty Co., 164 N.E. 661, 662, 333 
111. 318. 

Agxeexnent to pay prioe 
One who agrees “to take” a thing 
which is the subject of a price or 
compensation, ex vi termini, agrees 
to pay for such thing the price at- 
tached or whatever it is worth.— 
Sagory v. Dubois, 3 Sandf.Ch., N.Y., 
466, 493. 

40. Neb.—Gettinger v. State, 14 N. 
W. 403, 404, 13 Neb. 308. 

W.Va.—State v. Chambers, 22 W.Va. 
779, 789, 46 Am.R, 660. 

41. Cal.—Wulzen v. San Franclsco, 
36 P. 363, 101 Cal. 15, 26, 40 Am.S. 
R. 17. 

42. U.S.—^Louisville Trust Co. v. Na¬ 
tional Bank of Kentucky, D.C.Ky., 
3 P.Supp. 909, 920. 

43. Phrases 

(1) “Take care of” see 12 C.J.S. p 
1146 note 62. 

(2) “Take over” means to get con- 
trol of; to derive.—Louisville Trust 
Co. V. National Bank of Kentucky, 
supra. 

(3) “Take place” as synonymous 
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with “happen” see 39 C.J.S. p 773 note 
24. 

(4) Other phrases employing the 
word “take” and of which more re- 
cent adjudlcatlons have not been 
found see 60 C.J. p 1209 note 34-p 
1211 note 71. 

44. Mass.—^Turner v. Town of Gard- 
ner, 103 N.E. 64, 66, 216 Mass. 66. 

45. U.S.—^Warner Bros. Pietur es v. 
Westover, D.C.Cal., 70 F.Supp. 111, 
115. 

46. U.S.—^Warner Bros. Pletur es v. 
Westover, supra. 

lUustrative use 

“So we speak of ‘takings* of mon- 
»y, a ‘taking' of fiah. The ‘taking’ of 
a picture is the act of capturing a 
scene, including its background, on 
the photographic film, by the aid of 
the camera, and the accessories at- 
tached to it or aiding in the process. 
The scene and its background com- 
posed of drop curtains, palnted 
screens, processed screens, and ac- 
tors, supply the subject matter which 
ts to be taken. Or, to put it in an- 
other way,—^the flrst group is the 
means, the second the subject of the 
‘taking’ or photographing, just as, in 
speaking of a ‘taking’ of flsh, we re¬ 
fer to the resuit of the angling, the 
cateh, and not to the angling itself, 
net or line, hook and sii^ker held by 
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primary conception of “taking’’ is said to be to seize, 
capture, lay hold of, or secure and in this sense 
is susceptible of a wider range of meaning not lim- 
ited to being obtained by force or superior power, 
as to cboose, accept, or assume.^^ 

^‘Taking’^ bas been compared with, or distin- 
guished from, ^'damage” see 25 C.J.S. p 443 note 12, 
“damaging’' see 25 C.J.S. p 445 note 64, “detaining’' 
see 26 C.J.S. p 1249 note 17, «detention” see 26 
C.J.S. p 1256 note 16, and “solieiting*’ see 81 C.J.S. 
p 389 note 90. 

Phrases employing the word "taking^’ are set out 
in the note.^^Q 

-^Taken. In its usual signification, ^'taken*^ im- 

plies a transfer of possession, dominion, or con- 
trol;50 and it may be employed as meaning seized, 
injured, destroyed, or deprived of,®! or it may imply 
an actual physical invasion or appropriation of 

property.52 

^'Taken” has been held to be equivalent to, or 
synonymous mth, “deprived” see 26 C.J.S. p 977 
note 73, “obtained” see 67 C.J.S. p 71 note 29, and 
“seized” see 79 C.J.S. p 1024 note 43. “Destroyed” 
and “taken” have been held to be synonymous, and 
also have been distinguished see 26 C.J.S, p 1247 
notes 35, 37, 

-^Particular Applications. The word “take,” and 

the cognate forms, “taking*^ and “taken,” are treated 
in various connections throughout this work. In 
certain criminal offenses a ^^taking^' is an essential 
or important element, and this is particularly true 
as to such crimes as abduction, larceny, and robbery; 
and for speeifie referenees to the treatment of the 


terms as applied to such offenses see the indexes to 
the tities Abduction, Larceny, and Robbery. 

Various constitutional provisions regulate or pro- 
hibit the taking of property, and for referenees to 
what constitutos a “taking” of property within the 
scope of such provisions see the index to the title 
Constitutional Law. 

Eminent domain is, broadly speaking, the right 
or power to take private property for public use, 
and for speeifie referenees to what constitutes a 
“taking” of property in the law of eminent domain 
see the index to the title Eminent Domain. 

For other particular applications and speeifie uses 
of the words “take,” “taking,” and “taken” see the 
indexes to the various tities and consuit the De- 
scriptive-Word Index. 

TAKENOKO. Bamboo sprouts.58 

TAKER. One who takes or acquires.54 In some 
jurisdictione only a “taker” may transport venison, 
as stated in Game § 13. 

TAKE-XJP. In looms for weaving cloth, a device 
for taking up or rolling the completed fabric upon 
an intermittingly moving roUer or cloth beam.®5 

TALC. Not an article of food,®® but rather a min- 
eral, and as such deflned in Mines and Minerals § 2 
b (8). 

TALES. A Latin term meaning such; such men.57 
The term is employed with reference to juries and it 
is stated, in Juries § 184 a, that where a sufficient 
number of jurors of the regular panel fail to ap- 


the angler.”—^Warner Bros. Pictures 
V. Westover, supra, 

47. Kan.—Shoen v. Baker, 287 P. 
233, 234, 130 Kan. 630. 

60 C.J. P 1211 note 95. 

48. Kan.—Shoen v. Baker, supra, 

49. Phrases 

(1) ‘"Takinff an order” Is in sub- 
stance the maklnsr of an exeeutory 
contract of sale.—State v. Sherman, 
107 P. 83. 36. 81 Kan. 874. 135 Ain.S. 
It. 408. 

(2) “Taklnff of property*' compared 
'With. or distinguished from, “injury 
to property^’ see 43 C.J.S. p 1118 note 
.50. 

(3) “Taking of property subject to 
anortgage*' distinguished from “as- 
:sumption of mortgage" see 7 C.J.S. 
p 187 note 29. 


(4) Other phrases employing the 
word “taking’' and of which more re- 
cent adjudications have not been 
found see 60 C.J. p 1212 notes 97-16. 

50. 111.—^Klmbell Trust & Savings 
Bank v. Hartford Accident & In- 
demnity Co., 164 N.B. 661. 662. 333 
111. 318. 

60 C.J. p 1211 note 73. 

Phrases employing the word “tak- 
en“ and of which more recent adjudi- 
cations have not been found see 60 
C.J. p 1211 notes 77-93. 

51. Arlz.—^In re Forsstrom, 38 P.2d 
878, 885, 44 Ariz. 472. 

52. Tex.—^Webb v. Dameron. Civ. 
App.. 219 S.W.2d 581. 584. 

Taken money 

To say that one has “taken" mon¬ 
ey belonglng to another and not ac- 
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counted for it is to say that he has 
stolen that money.—Swift & Co. v. 
Cray, C.C.A.Cal.. 101 P.2d 976. 981. 

53. U.S.—^Nippon Co. v. XJ. S.. 12 Ct 
Cust.App. 548. 549. 

60 C.J. p 1212 note 17. 

54. Black L.D. 

Partloiilarly, one who takes an es- 
tate by devis e.—Black L.D. 

Phrases employing the word “tak¬ 
er" and of which more recent adjudl- 
cations have not been found see 60 C. 
J. p 1212 notes 20, 21. 

65. U.S.—Holmes v. Plalnvllle Mfg. 
Co.. Conn., 9 F. 757. 753. 20 Blatchf. 
123. 

56. U.S.—U. S. V. R. C. Boeckel & 
Co., Mass., 221 F. 885, 886. 

57. Black L.D, 
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pear, or tlie rnimber is reduced by eballenges or 
otherwise so that a full jury cannot be obtained, tbe 
court may order a sufficient rnimber to be summoned 
forthwitb from tbe bystanders or others as tbe stat¬ 
ute may direct, in order to make up tbe deficiency, 
and tbose summoned in tbis manner are sometimes 
known as a tales de circumstantibus, or more com- 
monly as talesmen. Provisions for completing de¬ 
fective grand jury panels from bystanders or by 
otber means are treated in Grand Juries § 22. 

TALIS. As tbe brst word of maxims of wbicb tbere 
bave been no recent applications see 60 C.J. p 1212 
note 30-p 1213 note 33. 

TALK. As a noun, tbe word “talk” is defined as 
meaning tbe act of talking, or tbat wbicb is said; 
verbal intercbange of ideas; oral or familiar written 
discourse; conversation; cbat; and, more speoi- 
fically, sometbing said witbout adequate foundation; 
report; bearsay; rumor; goasip.^» 

Tbe verb ^^talk” means to give verbal utterance 
to; convey in speecb; also, to discuss or reason 
about in spoken language; converse on.59 

Tbere is a diffierence between talking ^^to,” and 
talking *'witb” a person.60 To talk “to” a person 
is to address words to bim, and to talk “witb” a 
person is to speak and listen altemately, to carry on 
a conversation.®! 

“To talk” bas been contrasted witb “to bargain” 
■see 9 C.J.S. p 1541 note 47, and “talking” bas been 
•distinguisbed from “bargaining” see 9 C.J.S. p 1542 
note 55, and tbe pbrase “talking some” bas been 
distinguisbed from “conversation” see 18 C.J.S. p 
41 note 72. 

‘TALIiAGIUM or TAILAGIUM. A general word in- 
«cluding all subsidies, taxes, tentbs, flfteentbs, im- 


positions, or otber burdens put or set upon any 
man.®^ 

TALLIAGE. Burdens, ebarges, or impositions, put 
or set upon persons or property for public uses.®® 

TALUES OF LOAN. In England excbequer bilis 
were first called “tallies of loan,” as stated in 33 
C.J.S. p 110 note 2. 

TALLOL. A by-product of tbe pine pulp out of 
wbicb tbe paper is manufactured, and wbicb is ap- 
plied to paper bags by a waxing macbine to render 
tbem waterproof.®^ 

TALLOW. Animal fat, especially suet; tbe fat 
of animals of tbe ox and sbeep kinds extracted from 
membranous and fibrous matter by melting. It is 
wbite and almost tasteless wben pure, and is used 
in soap and candles, and in oleomargarine, etc.®® 
It bas been distinguisbed from %bee” see 38 C.J.S. 
p 774 note 60, 

TAMBEEINE. As a term applied to wbisky see 
Intoxieating liquors § 13. 

TAMEN. As tbe first word of maxims of wbicb 
tbere bave been no recent applications see 60 C.J. 
p 1213 notes 44-46. 

TAMP. To drive in or down by a succession of 
ligbt or medium blows; as to tamp eartb; to tamp 
tobacco in a pipe,®® 

TAMPEB. It bas been said tbat tbe definitions of 
tbe word “tamper” oonnote secrecy and scbeming or 
plotting,®^ and tbe term means to meddle so as to 
alter a tbing, especially to make corrupting or per- 
verting cbanges, as to tamper witb a document or a 
text;®® to interfere improperly;®® to meddle; to 


:68. New Standard D. 

“Talkies" as a species of motion pic¬ 
ture see Theaters and Shows § 1. 

iB9. New Standard D. 

«Talked shop” means talked about 
ibusiness.—Coveney v. Conlin, 20 App. 
D.C. 303, 316. 

*eo. Mo.—Hili V. Montgomery, 176 S. 

W.2d 284, 286, 362 Mo. 147. 
“Talked with” as synonymous witb 
“consulted” when used with refer^ 
ence to a verbal transaction be¬ 
tween physician and patient see 
Physicians and Surgreons 9 1. 

«61. Mo.—^Hill V. Montgromery, 176 S, 
W.2d 2$4, 286, 287, 352 Mo. 147. 


Difforence lUustrated 
“ ‘The offlcer “speaks" the word of 
command, but he does not “talk" it.* 
So, if Brown said to Raab 'Go on,* 
Raab truthfully did not have any 
‘talk with* Brown.*'—Hili v. Mont- 
gomery, supra. 

62. N.J.—Bemards v. Allen, 39 A. 
716, 718, 61 N.J.L.aw 228. 232. 

60 C.J. p 1213 note 39. 

63. Mo.—State ex rei. Garth v. 
Switzler, 46 S.W. 245, 248. 143 Mo. 
287, 66 Am.S.R. 663, 40 L.R.A. 280. 

60 C.J. p 1213 note 41. 

64si Mo.—'Southern Advance Bag & 
Paper Co. v. Terminal R. Ass’n of 
St. Louis. App.. 171 'S.W.2d 107, 110. 
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65. U.S.—Swift & Co. V. U. S.. 27 C. 
C.P.A.. Customs. 181. 187. 

See Customs Duties § 68. 

66. U.S.—^In re Ruzicka, Cust & PaL 
App., 132 F.2d 146, 149. 

67. U.S.—U. S. V. Polonio, D.C.Or., 77 
P.Supp. 768, 770. 

68. U.S.—U. S. V, Polonio, supra— 
United States v. Tomicich, D.C.Pa., 
41 RSupp. 33. 35. 

69. U.S.—Corpus Jnrls clted In 
Bersio v. U. S., C.C.A.N.C., 124 F.2d 
310, 314—U. S. V. Polonio. D.C. 
Or., 77 F.Supp. 768, 770—^U. S. v. 
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busy oneself raslily; to try trifling or foolisli experi- 
ments.'^^ 

The Word “tamper,” and the participle “tamper- 
ing’’ are treated in varions connections in this work. 
Tampering with evidence and witnesses as contempt 
is discussed in Contempt § 31, and tampering with 
hallots is treated in Elections §§ 217, 274, 290. 

Under the provisions of 18 U.S.C.A. § 502 it is an 
offense to tamper with the motive power of eertain 
vessels with the intent to injure or endanger the 
safety of the vessel or of her cargo, or of persons 
on board, and the construction whieh has been plaeed 
on the Word '^tamper” as nsed in this statute is dis- 
cussed in Shipping § 12. 

TANAMOSHI or TANIMOSHI. A sort of associa- 
tion'71 or enterprise,’^^ peeuliar to eertain Oriental 
races,^3 partieularly the Japanese.'^^ 

TANG-IBLE. Capable of being tonched; perceptible 
to the touch; palpable;'^® tactile capable of being 
possessed or realized; readily apprehensible by the 
mind; real; substantial; evident,'^^ 

The direct opposite of ^^tangible” is "intangible” as 
stated in 46 C.J.S. p 1100 note 12. 

It is stated in Property § 5 that, with relation to 
its quality, property may be classified as either 
tangible or intangible, and “tangible property” is 
defined in that section. "YThat constitutes the situs 
of tangible property for taxation pnrposes is treated 


in the C.J.S. title Taxation § 115, also 61 C.J. p 223 
note 12-p 224 note 24. 

TANK. A large basin or cistemj^s a receptacle 
for liquid.*^^ 

TANBLAGE. The residuum obtained in xendering 
refuse fats, etc., used, when dried, as a fertilizer or 
as a coarse foodj^o -v^aste matter from tanks, es- 
peeially the dried, nitrogenous residue from tanks 
in whieh fat has been rendered, used as a fertil¬ 
izer fertilizer.S2 

TANNERY RUN. A term understood in the leather 
trade through custom and usage as designating 
sound quality leather of the top three grades.83 

TANNDT. A drug used in medicine and the arts.84 

TANNING. The art of changing a raw skin into 
leather the art or process of converting hides 
and skins into leather. 8 6 

TANTAN. As a game of chanee see Gaming § 1 
b (3). 

TANTUM. As the first word of maxims of whieh 
there have been no reeent applications see 60 C.J. 
p 1214 notes 78-81. 

TAP. In one sense the noun ^‘tap” means a 
faucet,87 and in a different sense it means a gentle 
or playful blow.88 


Tomiclch, D.C.Pa., 41 F.Supp. 33, 
35. 

60 C.J. p 1213 note 49. 

70. U.S.—U. S. V. Tomiclch, supra, 

71. Hawaii.—Territory v. Masato 
Nishimitsu, 28 Hawaii 471, 472. 

72. Hawaii.—Chol Heylln v. Shin 
Sung Til, 30 Hawaii 606, 608. 

73. Hawaii.—Chol Heylin v. Shin 
Sung Yll, supra 

74. Hawaii.—^Territory v. Masato 
Nishimitsu, 28 Hawaii 471, 472. 

75. Ala.—Curry v. Alabama Power 
Co., 8 So.2d 521. 526. 243 Ala. 53. 

Neb.—^Moeller, MePherrin & Judd v. 
Smith, 255 N.W. 551, 555, 127 Neb. 
424. 

76. Neb.—Moeller, MePherrin & 
Judd V. Smith, supra. 

77- Kan.—^Williams v. Board of 
Com’rs of Osage County, 114 P. 
858, 859, 84 Kan. 508. 34 Ii.R.A.,N. 
S., 1221. 


Neb.—Moeller, MePherrin & Judd v. 
Smith, 255 N.W. 551, 555, 127 Neb. 
424. 

78. Ky.—Standard Oil Co. v. Com- 
monwealth, 82 S.W. 1020, 1022, 119 
Ky. 75. 26 Ky.L. 985. 

Phrases 

(1) “Tank bottoms” see 11 C.J.B. p 
531 note 61.1. 

(2) “Tank car“ see Railroads § 1 e. 

(3) Other phrases of whieh more 
reeent adjudications have not been 
found see 60 C.J. p 1214 notes 65-69. 

79. Kan.—^American Tank Co. v. 
Revert Oil Co., 196 P. 1111, 1112, 
108 Kan. 690. 

Similarly ezpressed 
A tank of any klnd is an artificia! 
receptacle for liquids, and this defini- 
tion would also apply to barrels or 
cans when they are tight enough to 
hold liQuids.—Standard Oil Co. v. 
Commonwealth, 82 S.W. 1020, 1022, 
119 Ky. 75, 26 Ky.L.. 985. 


80. U.S.—Swift & Co. V. TT. S.. 24 C. 
C.P.A., Customs, 420, 422. 

60 C.J. p 1214 note 71. 

81. U.S.—Swift & Co. V. U. S., supra. 
60 C.J. p 1214 note 72. 

82. N.T.—Ross V. Genesee Reductlon 
Co., 168 N.T.S. 51, 52, 180 App.Div. 
846. 

83. Wis.—Graton & Knight Co. v. 
Mayville Shoe Corp., 18 N.W.2d 359, 
361, 247 Wis. 11. 

84. U.S.—W. N. Proctor & Co. v. U. 
S., C.C.Mass., 139 F. 686, 589. 

As Identical with “tannic acid" see 1 
C.J.S. p 770 note 84.1. 

85. U.S.—Tannage Patent Co. v. 
Donallan, C.C.Mass., 93 F. 811, 817. 

86. U.S.—Tannage Patent Co. v. 
Donallan, supra. 

87. Me.—Public Works Co. v. City 
of Old Town, 66 A 723, 724, 102 Me. 
306. 

88. New Standard D. 
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The verb “to tap^^ is defined as meaning to let 
OTit or eaiise to flow by piercing; to open or break 
into so as to extract something; to pieree so as 
to let out, or draw off, a fluid.89 It is also defined 
as meaning to tonch or strike gently, as witb the end 
of the finger.^o 

Tapping. The present participle and verbal noun 
of ^^tap.”^t The word has a well-defined meaning, 
and signifies to furnish a hole with an internal serew 
thread; serew threading a hole.®3 

TAPE. A narrow fillet or band; a narrow piece of 
woven fabric nsed for strings and the like.®^ 
^'Tapes” have been distinguished from “braid” see 
11 CJ.S. p 764 note 89. 

TAPIOOA. The starch grains contained in, and 
derived from, the root botanically known as 

jatropha manihot.^5 

TARDY. Dilatory; late; not being in season.^® 
School rules as to tardiness are treated in Schools 
and School Districts § 495 b. 

TABrE. An allowance for the ontside or covering 
of the article, whether it be box, barrel, bag, bale, 
mat, etc.^*^ 

TABG-ET. A mark fixed, at which aim is taken 
with a gun or other weapon.^8 

Privilege taxes on dealers selling target rifles are 
treated in the C.J.S. title Weapons § 2, also 37 C.J. 
p 224 note 62 [a]. The offense of shooting at a 


target within the limits of a municipal Corporation 
is diseussed in Weapons § 20, also 68 C.J. p 68 notes 
28, 29. 

TARIFP. As ordinarily nnderstood, a System of 
rates and chaiges;^® specifically, a eartel of com- 
merce; a book of rates; a table or catalogue, 
drawn nsually in alphabetical order, containing the 
names of several kinds of merchandise, with the 
duties or customs to be paid for the same as settled 
by authority or agreed on between the several 
princes and states that hold commerce together.^ 

The word ^^tariff” is treated in various connections 
throughont this work, and for specific references 
see the indexes to the tities Carriers, Customs Duties 
and Railroads. 

TASTE. As a noun, the word “taste” is defined as 
meaning the particular sensation excited when a 
soluble substance is brought into contact with eer- 
tain parts of the mouth, particularly of the tongue; 
also, the qnality or property that is thus perceived.^ 
“Taste” is further defined as one of the senses which 
responds to its adequate stimulus with gustatory 
sensations and which thus gives the perception of 
the savors and flavors of different things.^ 

In a somewhat different sense, the word “taste” 
means style or form with respeet to what is ap- 
propriate or pleasing, or in accordance with the 
rules of propriety, etiquette, etc.^ Taste, as used 
in this sense, depends on convention, and sometimes 
on irrational taboo, and varies with the period, the 
place, and the training, environment, and charaeter- 
istics of persons.5 


89. Vt.—^Davidson v. Vaughn, 44 A. 
2d 144, 146, 114 Vt. 43. 

90. New Standard D. 

91. New 'Standard D. 

Fhxases 

(1) “Tapping hole" see 40 C.J.S. p 
409 note 95. 

(2) "Tapping test" consists in sim- 
ply taking a hammer or some metal 
part and rapping the piece involved 
and listening for a metalUc ring. If 
the piece is cracked it will be a dull 
sound and if the piece is solid it will 
have a “Uve" sound.—Lowden v. Han- 
son, C.C.A.Minn., 134 F.2d 348, 352. 

92. U.S.—^Rosenberg v. Shakeproof 
Lock Washer Co., D.C.Del., 20 F. 
Supp. 959, 963. 

93. U.S.—^Rosenberg v. Shakeproof 
Lock Washer Co., supra. 


"Self-tapping serew" see 79 C.J.S. p 
473 note 37. 

94- U.S.—U. S. V. Burlington Vene- 
tian Blind Co., 8 Ct.Cust.App. 378, 
380. 

Phrases 

(1) "Tape fllm" see 36 C.J.S. p 760 
note 66. 

(2) "Tape fuse" see Mines and 
Minerals § 3 h. 

95. U.S,—Chew Hing Lung & Co. v. 
Wise, Cal., 20 S.Ct. 320, 176 U.S. 
156, 44 L.Ed. 412. 

60 C.J. p 1215 note 89. 

98, Vt.—'State v. Burroughs, 145 A. 
260, 261, 102 Vt. 33. 

97. U.S.—^Napier v. Barney, C.C.N.T., 
17 F.Cas.No.10,009. 

“Tare welght” of coal cars is the 
true empty weight of the cars.— 
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Thompson v. Shields, 4 N.W.2d 1, 4, 
141 Neb. 508. 

98, Ohio.—Widmer v. State, 142 N.E. 
145, 109 Ohio St. 236. 

99, U.S.—^Pacific SS. Co. v. Cockette, 
C.C.AOr., 8 F.2d 259, 261. 

Phrases employing the word "tar- 
iff" and of which more recent adjudi- 
cations have not been found see 60 
C.J. p 1216 notes 3-9. 

1. Tex.—^Pt. Worth & D. C. R. Co. v. 
Cushman, 50 S.W. 1009, 1010, 92 
Tex. 623. 

2. New Standard D. 

3. New Standard D. 

4- New Standard D. 

5. Mass.—Commonwealth v. Isen- 
stadt, 62 N.E.2d 840. 844. 318 Mass. 
543. 
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TAVERN*. The term is defined in Innkeepers § 1 b; 
and zoning regulations relative to the use of proper- 
ty for tavem pnrposes are treated in Mnnicipal Cor- 
porations § 226 (18). 

TAVERN KEEPEE. See Innkeepers § 2 a. 

TAX. The word “tax,” as a noun, is defined in 
Intemal Revenne § 1 as an exaction for the support 
of govemment, and is defined in Taxation § 1 in 
substantially the same terms. The title Intemal 
Revenne deals with taxes imposed by the federal 
govemment, sueh as income taxes, gift taxes, in- 
heritance taxes, taxes on profits, eorporations, and 
on specific artieles and transaetions, ete. The title 
Taxation deals with taxes imposed by the state gov- 
ernments and snbdivisions thereof, and includes tax¬ 
es on property, income, gifts, inheritances, and on 
transfers of corporate stock, and poli taxes, etc. 

While the title Taxation deals with taxes imposed 
by the state govemments and snbdivisions thereof, 
taxes imposed by certain subdi\dsions of the state 
are treated in appropriate tities in this work. Thns, 
taxes imposed by eonnties are treated in Connties 
§§ 279-285; taxes imposed by drainage districts are 
discussed in Drains §§ 55-87; taxes imposed by mn- 
nieipalities are treated in Mnnicipal Corporations §§ 
1978-2121; and taxes imposed by school districts are 
discussed in Schools and School Districts §§ 376-4d3. 
See also Levees and Flood Control §§ 28-39. 


Lieense and excise taxes are treated generally in 
Licenses §§ 1-78, and, in licenses § 30 a, reference 
is made to varions tities in this work whieh treat 
particular occnpations or bnsinesses whieh are snb- 
ject to lieense or excise taxes. Taxes on imports and 
exports are treated in Customs Duties § 1 et seq. 

For other specific references see the indexes to 
the varions tities and consuit the Descriptive-Word 
Index. 

The word “tax,” as a verb, is defined as meaning 
to assess, fix, or determino judieially® the amount 
of;^ as, to tax the cost of an action in conrt.8 

Phrases employing the word “tax” are set ont in 
the note.® 

TAXABLE. The word “taxable” is sometimes ap- 
plied as a noun to persons or to property snbject to 
taxation,!® and when so nsed it means something 
of valne.!! It is, however, more frequently em- 
ployed as an adjective, and as snch is defined as 
meaning snbject to taxation;!2 liable to taxation;!® 
snbject or liable to taxation ;!4 liable to be assessed, 
along with others, for a share in a tax;!® snbject 
to assessment, and to be levied npon and sold for 
taxes.!® 

The mere assessment of property has been said not 
to make it taxable; in order to render property 
taxable there mnst be the fundamental right to 
assess.!"^ 


6. Ind.—Seiler v. State, 66 N.E. 922, 
927, 160 Ind, 605, 

N.C.—Hewlett v. Nutt, 79 N.C. 263, 
265. 

Slmilarly defined 

To assess, adjust, fix, detennine; 
as to tax the Items and the amount 
of the costs in a case.—Seiler v. 
State, 65 N.E. 922, 927, 160 Ind. 605. 

7. Ind.—Seiler v. State, supra. 

8. Ind.—‘Seiler v. State, supra. 
N.C.—Hewlett v. Nutt, 79 N.C. 263, 

265. 

‘"Taxing master'* as, at common law, 
an offleer of court by whom costs 
in an action were taxed see Costs 
i 274. 

9. "Tax avoidance” and "tax eva- 
sion” 

(1) "Tax avoidance’* is not “tax 
evasion."—Jewel Tea Co. v. State Tax 
Com’r, 293 N.W. 386, 391, 70 N.D. 229. 
Minimlzation, avoidance, or e vas ion 
of liability for federal taxes see In- 
ternal Revenue §§ 77-87, 

(2) Tax avoidance by substitute 
whieh is really a sham is "tax eva- 
sion."—^Blakeslee v, Smith, D.C.Conn, 
26 F.Supp. 28, 34. 


Other phrases 

(1) “Tax accruaT' is a tax whieh 
has become due and payable.—^Appeal 
of Norton, 34 A.2d 636, 637, 21 N.J. 
Misc. 400. 

(2) “Tax ferret" is a person en- 
sraged in the business of searchlng: 
for property omitted from taxation. 
—^Pickett V. United States, C.C.A.MO., 
100 F.2d 909, 913—61 C.J. p 1747 note 
14. Contracts to search for property 
concealed or omitted from taxation 
see Municipal Corporations $ 2050 
and Taxation § 374. 

(3) "Tax legislation'* see 62 C.J.S. 
p 1048 note 67. 

(4) For addltional phrases see the 
indexes to the various tities through- 
out this work and consuit the De- 
scriptive-Word Index. 

10. Mlss.—^Mlssisslppi State Tax 
Commission v. Brown, 195 So. 465, 
469, 188 Miss. 483, 127 A.L.R. 919. 

60 C.J. p 1216 note 36. 

11. Wyo.—Williams v. School Dist. 
No, 32 in County of Ffemont, 102 
P.2d 48, 52, 66 Wyo. 1. 
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12. Miss.—Mississippi State Tax 
Commission v. Brown, 195 So. 465, 
469, 188 Miss. 483, 127 A.Li.R. 919. 

Phrases 

(1) "Taxable costs” see Costs § 1 a. 

(2) "Taxable dividend” see Inter- 
nal Revenue § 205. 

(3) Other phrases employing the 
word "taxable" ajid of whieh more re- 
cent adjudications have not been 
found see 60 C.J. p 1216 notes 23-36. 

13. Wyo.—^Williams v. School Dist. 
No. 32 In County of Fremont, 102 
P.2d 48, 62, 56 Wyo. 1. 

14. Pa—In re Taxables, 35 PaCo. 
373, 374. 

16. Miss.—^Mississippi State Tax 
Commission v. Brown, 196 So. 465, 
469, 188 Miss. 483, 127 A.L.R. 919. 

16. Wyo.—^Williams v. School Dist. 
No. 32 in County of Fremont, 102 
P.2d 48, 52, 56 Wyo. 1. 

17- Wyo.—^Williams v. School Dist. 
No. 32 in County of Fremont, su¬ 
pra. 
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INDEX TO 


STIPULATIONS 


Abandomnent, § 30 

Abide event of another suit, stipulation to, 

Amendment of pleadings in test case as ground 
for setting aside stipulation, § 35, p. 93 
Conclusiveness on married woman defendant, 

§ 15 

Construction, operation, and effect, § 19 
Newly discovered defenses as ground for relief, 

§ 35, p. 93 
Rescission, § 30 
Validity, § 10, p. 16 
Writing required, § 4, p. 6 

Abrogations, § 30 

Abstracts of title, stipulations relating to use as 
eyldence, effect, § 23, p. 53 

Administrative regulations, construction and opera¬ 
tion, validity of stipulations relating to, § 10, 
p. 15 

Admissions, 

Authenticity of writings, conclusiveness, § 14, 
p. 36 

Construction of stipulation to avoid giving it 
effect of admission, § 11, p. 27 
Filing or entry in minutes not required where 
stipulation admitted, § 6 

Genuineness of signatures to stipulations, failure 
to deny, § 5 

Inadvertent admission, withdrawal, § 30 
Relief from stipulation admitting untruth, § 35, 
p. 90 

Stipulations relating to, 

Construction, operation, and effect, § 24, 
pp. 56-65 
Validity, § 10, p. 21 

Writing not required where stipulation admitted, 

§4, p.6 

Affidavit of defense, stipulation submitting case on, 
construction and effect, § 21, p, 44 

AflSdavits, 

Making of oral stipulation supported by, effect, 

§ 4, p. 7 

Proceedings for relief from stipulations, § 36 
Proof of disputed oral stipulation, § 33 
•Stipulations relating to affidavits as evidence, 
validity, § 10, p. 19 

TJse of affidavit in lieu of testimony, effect of 
stipulation for, § 23, p. 55 

Agent, 

Authority to enter into stipulation, § 9 
Stipulation by, conclusiveness, § 14, p. 34 

Jigreed statement of f acts, 

Admissibility in evidence, § 33 
Amendment, necessity of seeking prior to deci- 
sion, § 36 

Inadvertent omissions, amendment, § 37 
Insurance policy attached tO| effect, § 3, n. 16 
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Agreed statement of facts—Continued 

Request for modiflcation, effect of request in 
brief, § 36, n. 9 
Stipulations relating to, 

Construction, § 25, p. 65 

Operation and effect, § 25, pp. 67-74 

Validity, § 10, p. 21 

Dispensing with pleadings, § 10, p. 18 
Trust estate not bound by statement signed by 
beneficiary but not by trustee, § 9, n. 38 
Withdrawal or repudiation, § 30 
Ambiguity as precluding enforcement of stipulation, 
§31 

Amendment of pleadings, 

Conformity with stipulated facts, § 25, p. 72, 
n. 44 

Effect on stipulation relating to issues, § 22, 
p. 48 

Effect on stipulation to abide event of another 
suit, § 19 

Stipulations relating to, 

Construction, operation, and effect, § 21, 
p. 44 

Evidence of stipulations, § 33 
Validity, § 10, p. 18 

Amendment of stipulations, power of court, §§ 17, 37 
Another state, law of. Foreign law, generally, post 
Answer, 

Complete admission of complaint, effect as agreed 
statement of facts, § 10, p. 22, n. 8 
Extension of time to answer, construction and 
effect of stipulation, § 21, p. 45 
Stipulation extending time, order not required, 
§ 7 

Appeal, 

Abide event of another cause on appeal, stipula¬ 
tion to, construction and effect, § 19 
Agreed statement of facts, binding effect on ap¬ 
pellate court, § 25, p. 68, n. 7 
Availability of stipulation not brought to notice 
of trial court, § 31 

Binding effect of stipulation relating to certain 
concession or theory, § 12 

Correction of stipulations made in lower court, 
power of reviewing court, § 37 
Setting aside stipulation, power of appellate 
court, i 36, n, 10 

Stipulation as to binding effect of facts set out 
in previous opinion, law of case, § 17, n. 36 
'Stipulations relating to, 

Construction, operation, and effect, § 28 
Dismissal, effect, § 20 
Writing required, § 4, p. 5 
Supplemental pleading, first raising questions on 
appeal, conclusiveness of stipulation on court, 
S 21, p. 44 
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Appeal—ContinuecI 

Trial de novo, valldity of stipulation as to ap¬ 
peal from municipal board, § 10, p. 24 
Appearance, stipulations relating to, constniction 
and effect, § 26, p. 75 

Appraisal, stipulations relating to, construction and 
effect, § 26, p. 75 
Arbitration, 

Damages in equity suit to be ascertained by ar- 
bitrators, validity of stipulation, § 10, p. 23 
Filing or entry in minutes not required as to 
arbitration agreements, § 6 
Argument of counsel, 

Dispensed wlth by stipulation, conclusiveness on 
court, § 17 

Majority verdict, stipulation for, validity, § 10, 
p. 25 

Motion to withdraw stipulation, failure to file 
brief or request oral argument, § 36 
Stipulations relating to, construction and effect, 
§ 26, p. 75 
Assent of, 

Court, necessity, § 7 

Parties or their representatives, necessity, § 3 
Assignees, conclusiveness of stipulations, § 14, p. 35 
Assumption of liability, stipulations relating to, con- 
struction and effect, § 29 
Attorneys, 

Collusion, ground for relief from stipulation, 
§ 35, p. 90 

Right of Client for relief from unauthorized stip¬ 
ulation, § 35, p. 93 

Statements, etc., as proof of stipulation, § 33 
Stipulation by, conclusiveness, § 14, p. 34 
Stipulation to dismiss or discontinue action, con- 
clusiveness on Client, § 10, p, 17 
Trial by member of bar in lieu of judge, validity 
of stipulation for, § 10, p. 24 
Trial in absence of, validity of stipulation for, 

S 10, p. 23 

Withdrawal by Client of unauthorized stipulation, 

§ 30 

Attorney’s fees, stipulation relating to, 

Conclusiveness on successor attorney, § 14, p. 36 
Construction, § 11, p. 27, n. 8 
Construction, operation, and effect, § 26, p. 75 
Judgments, construction and effect, § 27, p. 79, 
n. 34 

Validity, § 10, p. 26 
Authority to enter into, § 9 

Best evidence rule, effect on evidence admissible on 
stipulation, § 23, p. 49, n. 77 
Bili of exceptions, 

■Stipulation in lieu of, judge’s approval required, 

§ 7, n. 20 

Stipulations relating to, construction and effect 
§ 28 

Bili of particulars, stipulations relating to, validity 
§10,p.l8 

Body execution, stipulation for, validity, § 10, p. 25 
Bonds, 

Appeal bonds, stipulations relating to, construc¬ 
tion and effect, § 28 

Stipulation altering statutory conditions, valid¬ 
ity. § 10, p. 26 

Sureties, stipulations relating to, construction 
and effect, § 29 


Briefs, 

Modification of agreed statement of facts re- 
quested in brief, effect, § 36, n. 9 
Motion to withdraw stipulation, failure to file 
brief or request oral argument, § 36 
Stipulation waiving filing, validity, § 10, p. 26 
Stipulations relating to, construction, operation, 
and effect, § 28 
Burden of proof, 

Agreed statement of facts, operation and effect, 
§ 25, p. 68 

Stipulations relating to, validity, § 10, p. 19 
Capacity to enter into, § 8, n. 33; § 9 
Case stated, agreed statement of facts compared and 
distinguished from, § 10, p. 21, n. 8 
Certainty, necessity, § 3 
Certiorari, 

Arguments dispensed with, conclusiveness of 
stipulation on court, § 17 

Stipulation as to record before court, conclu¬ 
siveness on court, § 17, n. 46 
Chambers, 

Stipulation for trial at chambers, validity, § 10, 
p. 23 

Stipulations relating to determination of ques- 
tions at chambers, construction and effect, 
§ 26, p. 75 

Change of conditions, relief from stipulation, $ 35, 
p. 92 

Clerical errors and omissions, construction of stip¬ 
ulations, § 11, p. 29 

Collusion, ground for rehef, § 35, p. 90 
Complaint, insufficiency, objection not waived by 
stipulation as to issues, § 22, p. 48 
Compromise and settlement, conclusiveness of stip¬ 
ulation for, § 13 
Conclusions of law, 

Agreed statement of facts, effect, § 25, p. 74 
Conclusiveness in stipulations, § 24, p, 60 
Stipulations relating to, validity, § 10, p. 15 
Conclusiveness, §§ 6, 13; §§ 13-29, pp. 31-83 
Agreed statement of facts, § 25, p. 67 
Presumption of, § 33 

Stipulations admitting designated facts, § 24, 
p* 58 

•Stipulations relating to evidence, J 23, p. 51 
Confession, 

Judgment, stipulation to hold in escrow, validity, 

§ 10, p. 25 

Stipulation as to absence of coercion, effect, 

§ 23, p. 50 

Stipulation that confession was voluntary not 
deemed stipulation as to truth, § 24, p. 62, 
n. 49 

Conflict of laws, stipulation as to law governing 
contract, validity, § 10, p. 15, n. 89 
Consent decree, stipulation not regarded as, § 1 
Consent verdict, stipulation for, 

Conclusiveness on married woman as party liti¬ 
gant, § 15 
Validity, § 10, p. 24 

Consideration, necessity and sufficiency, § 8 
Consolidation of actions, submlssion of Issues in Con¬ 
solidated action, effect of stipulation, g 21, 
p. 44 
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Consolidation of causes, 

Stipulations rclating to, construction, operation, 
and § iiC, p. TH 

Validity uf stipulation for, § 10, p. 24 
Constitiitioiial i)njvisinns, stipiiUitions rclating to, 
validity, § 10, i>p. 14,15 
Construction, 

Contracts, validity of stipulations rclating to, 

§ 10, p. 15 

General rulcs of constnictions, § 11, pp. 20-30 
Wl‘11s, validity of stipulations rclating to, § 10, 
p. 15 

Continuanco, stipulations rclating to, 

Approval of court, nccessity, 8 7 
Construction, operatiori, and cffect, § 26, p. 75 
Writing required, § 4, p, 5 
Contracts, 

Compared with and distinguishod froin, § 1 
Exeeution. stipulations rclating to, construction 
and cffect, ^ 20 

Grounds for setting aside of contracts, applica- 
hility, 45 35. p. 00 

Stipulati<uis rclating to construction or logal 
ofT(»ct, validity, § 10, p. 15 

Contradiction, right of party to contradict stipula- 
tion, § 13 
Copies, 

Admissibility of copies as Gvldencc, validity of 
stipulations rclating to, § 10, p. 19 
Stipulations rclating to copies as evidence, con¬ 
struction and cffect, § 23, p. 52 
Corporations, stipulation as to control by one person, 
conclusi veness, § 13, n, 77 
Costs, 

Stipulations relating to, 

Conclusiveness, § 16 

Fund from which payable, construction and 
efTcct, § 27, p. 80 

Tciuler prior to trial, construction and cffect, 
S 2tJ 

Validity, i510, p. 20 

Time of making of order requiring se¬ 
curi ty, UO, p. 24 
Writiiig rcMpiired, § 4, p. 5 
Counterclaim, 

Effcct to abide ev(*nt of anolbcr suit, § 10, n. 64 
WitlKlrawal piirsuunt to stipulations, effect, § 20, 
n. 80 

Oounty attorncy, 

Agre(‘ment with necused, conclusi veness, § 10 
Authority to bind stato by stipulations, § 9 
Court, 

Amendment of stipulation, power of court, § 37 
Assent to stipulation, nf*c(‘ssity, §7 
Conclusiveness on court, S 17 

Agre^Ml stateinent of facts, § 25, p. 08 
Stipulations admitting designated facts, § 24, 
p. 57 

Stipulations relating to evidence, § 23, p. 51 
Control of stipulations and power to grant re- 
lief from, § 34 

Entry of stipulations in minutes, § 6 
Pavored by, § 2 

Slgning not required as to stipulations, § 6 
Supervislon by, §§ 1,7 

Writing not required as to stipulations in open 
court, § 4, p. 6 


Covenant not to sue, stipulation relating to, binding 
effect, § 14, p. 36 
Criminal prosecutions, 

Burden of proof, effect of agreed statement of 
facts, § 25, p. 08, n. 5 

Conclusiveness of stipulation as to fact, § 24, 
p. 60, n. 22 

Conclusiveness of stipulations in, § 13; § 14, p. 35 
County attorney, gcnerally, ante 
Stipulation that testimony in behalf of one ac- 
cused shoiild inure to benefit of other, effect, 

§ 23, p. 51 

Trial on trauscript of preliminary bearing, effect 
of stipulation for, § 23, p. 52 
Cross-exaniination, succcssor-counseTs lack of oppor¬ 
tuni ty for, effect on admissibility of depositions, 

§ 23. p. 54 
Damages, 

Appellato reviow of question of, construction and 
effect of stipulations, § 28, n. 61 
Stipulations relating to, 

Agrcement that only issue was amount of 
damages, effcct, § 22, p. 49, n. 76 
Amount of rccovery, construction and effect, 
§26,p. 78; §27,p.79 
Validity, § 10, p. 25 

Dissolution of injunction, § 10, p. 26 
Date, indicating by numbers, disapproval of practice, 
§ 3. n. 17 

Decree, stipulation not regarded as, § 1 
Default judgmcnt, 

Entry iu violation of stipulation, effect, § 17, 
n. 45 

Stipulation for entry of, construction and effect, 
§ 26, p. 75; § 27. p. 80 
Deflnition, § 1 

Demurrer, stipulation extonding time to plead, as 
giving no right to demur, § 21, p. 45 
Deposit in court, stipulations relating to disposition, 
construction and effect, § 29 
Depositions, 

Stipulations relating to, 

Construction, operation, and effect, § 23, 
p. 53 

Validity, § 10, p. 20 

Subsequent trial or action, use of depositions, 
effect of stipulations, § 23, p. 56 
Disability, conclusiveness of stipulations on persons 
under disability, § 15 
Discontinuance, stipulations relating to, 

Construction, operation, and effect, § 20 
Validity, § 10, p. 17 
Dismissal, 

Appeal, construction and effect, § 28 
Stipulations relating to, 

Construction, operation, and effect, § 20 
Validity, § 10, p. 17 
Writing required, § 4, p. 5 
Warrant of prosecution, effect of stipulation to 
set case for trial at indefinite time in fu¬ 
ture, § 10, p. 24 

Documents, stipulations relating to, 

Construction and effect, § 23, pp. 51-53 
Use as evidence, validity, § 10, p. 10 

Dlspensing with formal introductlon, { 10, 

p. 21 
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“Duly recorded,” construction of plirase, § 11, p. 30, 
n. 52 

Duress, ground for relief, § 35, p. 90 

Enforcement, § 31 

Entry of minutes of court, § 6 

Equitable relief, power of court to award contrary 
to stipulation, § 17 

Equitable remedy, enforcement of stipulations, § 31 
Equities weighed before vacating stipulation, § 34, 
n. 53 

Equity case, 

Stipulation for trial by court as, construction and 
effect, § 26, p. 77 

Stipulations relating to trial, validity, § 10, 
p. 23 

Brrors, stipulation authorizing court to determine, 
conelusiveness, § 13, n. 64 

Escrow, return of deposit, stipulations relating to, 
construction and effect, § 29 
Evidence, 

Admissibility, effect of stipulations relating to 
issues, § 22, p. 48 

Admissibility of stipulations, § 33 
Agreed statement of facts, admissibility of otber 
evidence, § 25, p. 70 
Effect of stipulation as evidence, § 12 
Mlstake, sufiBciency of evidence to justify relief 
from stipulation, § 35, p. 91 
Order of proof, stipulations relating to, con¬ 
struction and effect, § 26, p. 76 
Proof of stipulations, § 33 

■Stipulation for reading of testimony on former 
trial, filing not required, § 6 
Stipulations relating to, 

Admisslon, effect, § 24, p. 63 
Construction, operation and effect, § 23, 
pp. 49-56 

Evidence admissible under pleadings, con¬ 
struction and effect, § 21, p. 44 
Validity, § 10, pp. 15,19 

Admissibility of evidence without regard 
to pleadings, § 10, p. 18 
Order of proof, § 10, p. 23 
Writing required, § 4, p. 5 
Executed stipulations, 

Filing or entry in minutes not required, § 6 
Signing dispensed witb, § 5 
Writing dispensed witb, § 4, p. 7 
Executions, stipulations relating to, 

Construction, operation, and effect, § 27, p. 79 
Validity, § 10, p. 25 
Writing required, § 4, p. 6 
Executors and administrators, 

Appointment, stipulations relating to, construc¬ 
tion and effect, § 29 

Conelusiveness on beirs of stipulation by admin¬ 
istrator, § 14, p. 35 

Determination of propriety of allowance of 
claims, stipulation affecting jurisdiction of 
court, validity, § 10, p. 13, n. 66 
Expenses of administration, stipulations relating 
to, validity, § 10, p. 26 

Foreign court, stipulation for appointment by, va¬ 
lidity, § 10, p. 26 

Successor administrator made party defendant, 
effect of stipulation, § 21, p. 43, a 98 


Exhibits, 

Agreed statement of facts, Ineorporation by ref- 
erence, § 10, p. 23 

Stipulations relating to, effect, § 23, p. 60 
Expenses, stipulations relating to allowance of pei> 
sonal expenses, construction and effect, § 29 
Expert witnesses, 

Qualification, effect of stipulation, § 24, p. 62, n. 51 
Stipulations relating to, construction and effect» 
§ 23, p. 50 

Expressio unius doctrine, 

Applicability, stipulations relating to evidence» 
§ 23, p. 50 

Application, § 11, p. 28 
Extension of time. Time, post 

Extradition proceedings, validity of stipulations in» 
§ 10, p. 13, n. 57 

Federal court, concessions in companion case in state 
court, binding effect, § 12, a 60 
Federal government, 

Binding effect of stipulation, § 14, p. 35 
Representatives of, autbority to bind government» 
§9 

Filing, necessity, § 6 
Findings of fact, 

Falsity of stipulated fact, rlgbt of court to find» 
§ 17, n. 46 

Issues not determined by stipulation, power of 
court to adopt findings, § 17 
Power of court to make findings contrary to stipu¬ 
lation, § 17 

Setting aside stipulation, findings dispensed witb» 
§36 

Stipulated admissions as precluding contrary find- 
ing, § 24, p. 59 

Stipulated facts as precluding contrary finding» 
§ 24, p. 64 

Stipulation dispensing witb, validity, § 10, p. 25- 
Stipulations relating to, construction, operation» 
and effect, § 26, p. 75 

Foreclosure sale, validity of oral agreement for pay- 
ment out of proceeds, § 4, p. 5 
Foreign law, 

Admissibility in evidence, validity of stipulations- 
relating to, § 10, p. 19 

Instructions, stipulations relating to, construction 
and effect, § 26, p. 77 

Stipulation for judicial notice, effect, § 23, p. 50 
Stipulations relating to, 

Conelusiveness, § 13 

Mistake as ground for relief, § 35, p. 91, n. 81 
Validity, § 10, p. 15 

Forgeries, proof tbat documents are forgeries, effect 
of stipulation as to use of copies as evidence, § 23, 
p. 52 

Form, §§ 3-8, pp. 3-11 

Form of action, agreed statement of facts as preclud¬ 
ing objectlons to, § 25, p. 72 

Former trial. Subsequent trial or action, generally,. 

post 

Fraud, 

Amendment of complaint to set up action for, ef¬ 
fect of stipulation, § 21, p. 44 
Statute of, validity of oral stipulation effectlng 
divlsion of property, § 4, p. 6, n. 56 
Stipulation obtained by, 

Ground for relief, § 35, p. 90 
Repudiation, § 30 
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^'uture conditions, constmction of stipulation as apply- 
Ing to, § 11, p. 29 
General denial, 

Stipulation as to evidence admissible, effect, § 21, 
p. 43 

Stipulation changing evidence admissible, validity, 
§ 10, p. 19 
Guardian, 

Conclusiveness on ward of stipulation by, § 15 
Stipulation for dismissal of minor’s claim, va¬ 
lidity, § 10, p. 17 

Hearsay, depositions, right to object, effect of stipula¬ 
tion, § 23, p. 54, n. 52 

Helrs, conclusiveness on heirs of stipulation by admin¬ 
istrator, § 14, p. 35 

Hospital records, stipulations relating to records as 
evidence, construction and effect, § 23, p. 52 
Husband and wife, 

Conclusiveness of stipulations on married women, 
§ 15 

Stipulation making liusband*s testimony equiva- 
lent to wife’s, § 10, p. 20, n. 95 
Illegitimate child, stipulation affecting unborn child, 
validity, § 10, p. 13, n. 58 

Impleader, stipulation by original parties, § 3, n. 18 
Implied terms and qualifications, § 11, p. 30 
Improvement, stipulation as to nature of Improvement 
intended, effect, § 13, n. 72 

Improvidence, relief from stipulation, § 35, pp. 90, 92 
Inadvertence, 

Amendment of stipulation, court may permlt, § 37 
Relief from stipulation, § 35, p. 92 
Wlthdrawal or repudiation of stipulation, § 30 
Inferences from agreed statement of facts, § 25, p. 73 
Injunctions, 

Enforcement of stipulations by, § 31 
Stipulations relating to, 

Conclusiveness on court, § 17, n. 48 
Prior proceedings made part of record, effect 
of stipulation, § 23, p. 52 
Validity, § 10, p. 26 

Admissions by stipulation, effect as to instruc- 
tions, § 24, p. 65 
Stipulations relating to, 

Construction, operation and effect, § 26, p. 77 
Validity, § 10, p. 24. 

Insurance, 

Liability stipulated by insurer, effect as regards 
amount of damages, § 24, p. 61, n. 48 
Stipulation limiting insurer’s liability, conclusive¬ 
ness, § 13, n. 64 

Insurance policy attached to agreed statement of facts, 
effect, § 3, n. 16 
Intent of parties, 

Admissibility of evidence of, § 33 
Construction of stipulation, 

Extending time to plead, § 21, p. 46 
Relating to admissions, § 24, p. 57 
Relating to agreed statement of facts, § 25, 

p. 66 

Construction to give effect to, § 11, p. 27 
Gathering from entire instrument, § 11, p. 30 
Grammatical construction not permitted to over- 
ride, § 11, p. 29 

Stipulations relating to evidence, § 23, p. 50 

Interest, 

Allowance on afiirmance of judgment, stipulation 
for, construction and effect, § 28, n. 53 


Interest—Continued 

Stipulation for adding to verdict, validity, f 10, 
p. 25 

Stipulation for determination of interest on ver¬ 
dict, construction and effect, § 26, p. 77, n. 26 
Stipulations relating to allowance of, construction 
and effect, § 27, p. 79, n. 37 
Interrogatorios, 

Order requiring answer, holding in abeyance, va¬ 
lidity of stipulations, § 10, p. 24 
Submission of case to jury on special interroga¬ 
torios, stipulations relating to, construction 
and effect, § 26, p. 76 

Intervenors, conclusiveness of stipulations by original 
parties, § 14, p. 36 
Issues, 

Agreed statement of facts, effect as to issuance, 
§ 25, p. 68, n. 9 

Construction of stipulation with reference to, § 11, 
p. 29 

Stipulations relating to, 

Construction, operation, and effect, g 22, pp. 
46-^9 

Validity, § 10, p. 18 

Joinder of parties, stipulation waiving irregularity, 
validity, § 10, p. 17 
Judgments, 

Abide event of another suit, generally, ante 
Agreed statement of facts, proper judgment as 
only question to be determined, § 25, p. 69 
Default judgment, entry in violatlon of stipula¬ 
tion, effect, § 17, n. 45 

Final judgment, meaning in stipulation to abide 
event of another suit, § 19 
Interpretation, agreement of counsel, conclusive¬ 
ness on appellate court, § 28 
Rendition of judgment not authorized by stipula¬ 
tion, power of court, § 17 
Stipulations relating to, 

Approval of court, necessity, § 7 
Construction, operation, and effect, § 27, pp. 
78-81 

Modification of judgment appealed from, con¬ 
struction and effect, § 28 
Proof by exemplifled copy dispensed with, ef¬ 
fect of stipulation, § 23, p. 50 
Validity, § 10, p. 25 

Broader relief than warranted by plead- 
Ings, § 10, p. 18 
Writlng required, § 4, p. 5 
Judicial notice, 

Bstate proceedings, power of appellate court, § 17 
Stipulations relating to, 

Effect, § 23, p. 50 
Validity, § 10, p. 19 
Jurisdiction, 

Admission of fact during trial as affecting juris¬ 
diction previously attached under pleadings, 
§ 24, p. 60 

Enforcement of stipulations, § 31 
Stipulations relating to, 

Conclusiveness on court, § 17 
Validity, § 10, p. 13 

Agreed statement of facts attempting to 
confer jurisdiction, § 10, p. 22 

Jury, 

Agreed statement of facts as precluding issue for 
jury, § 25, p. 70 
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Jury—Continued 

Stipulation for reading of Juroi^s afBdavlt as to 
proceedings In jury room, effeet, § 23, p. 53 
Stipulations for trial by court or for trial of cer- 
tain issues by jury, validity, § 10, p. 23 
Stipulations relating to, construction, operation, 
and effeet, § 26, p. 76 

Jury trial, waiver, effeet of stipulation to abide event 
of anotber suit, § 19 

Laehes, application to set aside stipulation, § 36 
Law of anotber state. Forelgn law, generally, ante 
Law of ease, stipulation as to binding effeet of faets 
set out in prevlous opinion, § 17, n. 36 
Layman’s stipulation without counsel, eonstruction, 
§ 11, p. 28, n. 18 
Letters, 

Series of letters as constituting stipulation, § 3, 
n. 16 

Stipulations relating to letters as evidenee, con- 
struetion and effeet, § 23, p. 51 
Ifiberal eonstruetion, § 11, p. 28 
Stipulations relating to, 

Admissions, § 24, p. 57 
Evidenee, § 23, p. 60 

Life sentence, stipulation as to time of eommencement, 
conclusiveness on court, § 17, n. 57 
Limitation of aetions, 

Bar of elaim of limitations, effeet of stipulations, 

- § 22, p. 46, n. 48 

Stipulation filed after limitations had run, effeet, 
§ 11, p. 27, n. 6 

Map, stipulation as to faets disclosed by, effeet, § 21, 
p. 43, n. 98 

Married women. Husband and wife, generally, ante 
Master, stipulations before, v^riting not required, § 4t, 

p. 6 

Medieal report, ete., effeet as stipulated evidenee of 
disability, § 3, n. 16 
Mental ineompetents, 

Conclusiveness of stipulations, § 15 
Relief from stipulation, § 35, p. 92 
Minors, 

Agreed statement of faets, propriety In suits in- 
volving rights of minors, § 10, p. 22, n. 10 
Stipulation of guardian, ete., for dismissal of 
mlnor’s elaim, validity, § 10, p. 17 
Stipulations involving rights of, conclusiveness, 
§ 15 

Misconduct of counsel, stipulations r^ating to, con¬ 
struction and effeet, § 26, p. 76 
Misrepresentation, ground for relief, § 35, p. 91 
Mistake, 

Relief from stipulation, § 35, p. 91 
Withdrawal or repudiation of stipulation, § 30 
Modification, power of court, §§ 17, 37 
On motion, § 7 

Mortality table, stipulation as to particular table, con¬ 
clusiveness on court, § 17, n. 46 
Motions, 

Relief from stipulations, § 36 
Summary enf orcement of stipulations, § 31 

Municipality, 

Notice of injury, stipulation relating to, binding 
effeet at second trial, § 12, n. 59 
Presentation of elaim against, validity of stipula¬ 
tion relating to, 8 10, p. 26 
Mutuality dispensed with, § 8 


National labor relations board, effeet of stipulation 
concerning interstate activities, § 12, n. 59 
New trial, 

Denial of, effeet of stipulation as to notice to 
counsel, § 27, p. 80 

Late filing of motion for, validity of stipulation, 

§ 10, p. 26 

Stipulations relating to, writing required, § 4, p. 5 
Next friend, conclusiveness of stipulation affecting 
minor’s rights, § 15 

Nominal party, validity of stipulation by, § 9 
Non-parties, effeet of stipulation by, § 9 
Notice, stipulations relating to, construction and ef- 
fect, §27,p.80; §29 
Nunc pro tunc entry of stipulation, § 6 
Objections, 

Agreed statement of faets reserving right of objec- 
tion, effeet, § 25, p. 70 

Depositions, effeet of stipulations reserving or 
waiving objections, § 23, pp. 53, 54 
Stipulation obviating necessity, validity, § 10, p. 24 
Stipulation that objections, ete., on behalf of one 
accused shall inure to benefit of other ac- 
cused, conclusiveness, § 13 
Stipulations relating to objections to evidenee, 
construction, operation, and effeet, § 26, p. 75 
Operation and effeet, §§ 6,12 

Persons in whose favor operative, § 16 
Option, exerclse of, stipulations relating to, construc¬ 
tion and effeet, § 29 
Oral stipulation, 

Admissibility in evidenee, § 33 
Record, making part of, necessity, § 6 
Validity, § 4, pp. 4-7 
Ordinances, 

Invalidity may not be stipulated, § 19, p. 15, n. 80 
Waiver of production and preliminary proof, ef- 
fect, § 24, p. 63, n. 64 

Parol evidenee, admissibility to explain stipulation, 
§33 

Partial invalidity, effeet, § 3 
Parties, 

Aetions to enforce stipulations, § 31 
Stipulations relating to, 

Construction, operation, and effeet, § 29 
Persons against whom judgment to be ren- 
dered, construction and effeet, § 27, p. 80 
Validity, § 10, p. 17 

Waiver of objections as to parties, § 10, 

p. 18 

Patents, stipulation withdrawing specified elaim, ne¬ 
cessity of court*s approval, § 7, n. 22 
Payment, stipulations relating to, construction and 
effeet, § 29 

Permits, construction and operation, validity of stipu¬ 
lations relating to, § 10, p. 15 
Persons concluded, §§ 14,15, pp. 33-37 
Petition, stipulation as to sufficiency, validity, § 10, 
p. 15 

Physician, qualification as expert, effeet of stipula¬ 
tion, § 24, p. 62, n. 51 

Physician’s report, stipulation relating to report as 
evidenee, construction and effeet, § 23, p. 61 
Pleadings, 

Admission of faets, judgment as legal conclusion, 
§ 24, pp. 59, 60 

Admissions by or as affecting pleadings, § 24, p. 64 
Agreed statement of faets, effeet, § 25, p. 71 
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Pleadings—Contlnued 
Amendment, ante 

Oonstruction of stipulation in light of, § 11, p. 29 
Failure to deny allegations, stipulations as equiv- 
alent to, § 24, p. 65 

Inconsistency between stipulation and subsequent 
pleading, efiPect, § 6 

Instructions, stipulation making pleadings part 
of, construction and efifect, § 26, p. 77 
Necessity of pleading stipulation relied on, § 32 
Stipulation as having effect of pleading, § 6 
Stipulations relating to, 

Oonstruction, operation, and effect, § 21, pp. 

43-46 

Validity, § 10, p. 18 
Writing required, § 4, p. 6 
Submission of case on pleadings alone, stipula¬ 
tions relating to, construction and effect, § 26, 
p. 76 

Waiver of questions of pleading, effect of stipula¬ 
tion as to issues, § 22, p. 48 
Practical construction, 

Effect, § 11, p. 29 

Stipulations relating to evidence, effect, § 23, p. 50 
Presumption of validity and binding effect, § 33 
Pre-trial examlnation, stipulations relating to, con¬ 
struction and effect, S 26, p. 76 
Oonclusiveness on court, § 17 
Construction and effect, § 29, n. 66 
Validity, § 10, p. 12 

Proceeding in rem, validity of stipulation by some of 
parties, § 9 

Proceedings for relief from stipulations, § 36 

Construction, operation and effect, § 26, p. 76 
Effect of stipulation as equivalent as to personal 
Service, § 21, p. 43, n. 98 
Validity, § 10, p. 16 
Writing required, § 4, p. 5 

Public interest, stipulations involving matters of, va¬ 
lidity, § 10, p. 13 

Public ofldcers, stipulations as to power of, validity, 
§ 10, p. 15 

Public policy, stipulations contrary to, invalidity, § 10, 

p. 12 

Evidence, stipulations relating to, § 10, p. 20 
Questions of law, 

Construction of stipulation as question for court, 
§ 11, p. 27, EU 3 
Stipulations relating to, 

Conclusiveness, § 13 
Conclusiveness on court, § 17 
Construction, operation, and effect, § 26, p. 76 
Validity, § 10, p. 14 

Railroads, delays in shipment, inferences from agreed 
statement of facts, § 25, p. 73, n. 63 
Real property, division effected by stipulation, suflB- 
ciency of description, § 3, n. 17 
Receivers, powers of, stipulations relating to, construc¬ 
tion and effect, § 29 
Recitals, construction, § 11, p. 28 
Record, 

Agreed statement of facts including record in for¬ 
mer suit, construction, § 25, p. 66 
Certiorari, stipulation as to record before court, 
conclusiveness on court, § 17, n. 46 
Constructive notlce, validity of stipulations re¬ 
lating to, § 10, p. 15 

Making stipulation part of, necessity, § 6 


Record—Continued 

Stipulation as to record of court, conclusiveness 
on trial court, § 10, p. 26 
Stipulation relating to, 

Proceedings challenging initlative petitlon, 
construction of term “Record”, § 11, p. 28, 
n. 21 

Records as evidence, construction and effect, 

§ 23, p. 52 
Record on appeal, 

Filing stipulations witb, necessity, § 6 
Stipulation as to contents, necessity of approval by 
court, § 7 

Stipulations relating to, construction and effect, 

§ 28 

Unsigned stipulation contained in, effect, § 5 
Reference, 

Conclusiveness on referees of stipulations in cause, 

§ 17 

Proceedings for relief from stipulations, § 36 
Stipulation for, binding effect at second trial, § 12, 
n* 59 

Stipulations relating to, 

Construction, operation and effect, § 26, p. 76 
Writing required, § 4, p. 5 

Reinstatement, stipulations relating to, construction, 
operation, and effect, § 20 

Release, stipulations relating to, construction and ef¬ 
fect, § 29 

Relief from stipulations, §§ 34-37, pp. 88-95 
Rent, stipulations relating to, construction and effect, 
§ 29 
Reports, 

Investigator’s report, stipulations relating to, con¬ 
struction and effect, § 29 

Stipulations relating to reports as evidence, con¬ 
struction and effect, § 23, p. 51 
Repudiation, § 30 
Requisites, §§ 3-8, pp. 3-11 
Rescisslon, § 30 
Retroactive operation, § 13 
Review. Appeal, generally, ante 

Revival, stipulations relating to, construction, opera¬ 
tion, and effect, § 20. 

Rules of law, stipulations relating to, validity, § 10, 
p. 14 

Sale of property in litigation, stipulations relating to, 
construction and effect, § 29 
Service of process, stipulations relating to, validity, 
§ 10, p. 17 

Setting aside, §§ 34rn37, pp. 88-95 

Setting aside order, stipulation relating to, validity, 
§ 10, p. 26 

Settlement out of court, oral agreement permitted, § 4, 
p. 5 

Several Instruments, construction as wbole, § 11, p. 30 
Stipulations as to admissions, § 24, p. 57 
Signatures, necessity and sufficiency, § 5 
Silence deemed assent, § 3 
Specific performance of stipulations, § 31 
State, representatives of, authority to bind state, § 9 
Statutes, stipulations relating to, 

Conclusiveness on court, § 17 
Validity, § 10, pp. 14,15 

Stay of execution, validity of stipulations for, § 10, 
p. 25 

Stenographic record, stipulation in open court, neces¬ 
sity, § 4, p. 6, n. 66 
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Striking ont, 

Part of stipulation, § 37 
Power of court on own motion, § 17 
Subject matter, § 10, pp. 12-26 

Construction of stipulation with reference to, § 11, 
p. 29 

Subsequent action or trial, effect of previous stipula¬ 
tion, § 12 

Subsequent trial or action, 

Admissibility of evidence, effect of stipulation re- 
lating to, § 23, p. 51. 

Admission of facts by stipulation, effect, § 24, 

p. 60 

Agreed statement of facts, 

Availability, § 25, p. 71 
Withdrawal or repudlation, § 30 
Depositions, stipulations as to use, construction 
and effect, § 23, p. 56. 

Judgment to be entered in one case on basis of 
verdict or judgment in another, construction 
and effect of stipulations, § 27, p. 79, n. 34 
Stipulation as to issues, effect, § 22, p. 48. 
Testimony of witnesses at former trial, stipula¬ 
tions relating to, construction and effect, § 23, 
p. 55. 

Summary, 

Enforcement of stipulations, § 31 
Judgment, agreed statement of facts, considera- 
tion on motions by botb parties, § 25, p. 71 
Proceedings to set aside stipulation, § 36 
Suspicion, stipulations viewed with, § 2 
Tax, stipulation as to non-liability, conclusiveness, 
§ 14, p. 35, n. 7 

Tecbnical terms, construction, § 11, p. 28 

Stipulations relating to admissions, § 24, p. 57 
Time, 

Amendment of pleadings, effect of stipulation, 
§ 21, p. 45 

Answer, stipulation extending time for, order not 
required, § 7 

Application to set aside stipulation, § 36 
Entry or rendition of judgment, stipulation relat¬ 
ing to, construction and effect, § 27, p. 80 
Extension of time. 

For taking evidence, validity of stipulations, 
§ 10, p. 19 

To answer, validity of stipulations relating to, 

§ 10, p. 18 

To move to reinstate injunction, validity of 
stipulation for, § 10, p. 26 
To plead, stipulations for, construction and 
effect, § 21, p. 45 

To render judgment, validity of stipulation 
for, § 10, p. 25 

Filing or entering in minutes of court, § 6 
Stipulations relating to, construction, operation, 
and effect, § 26, p. 76 

Trial, stipulation as to time of, validity, § 10, p. 23 
Title, stipulation as to title of record, effect, § 24, p. 
62, n. 51 

Transfer of cause, stipulations relating to, construc¬ 
tion and effect, § 26, p. 77 
Trial, stipulations relating to, 

Conclusiveness on court, § 17 

Construction, operation, and effect, § 26, pp. 74r-78 


Trial, stipulations relating to—Continued 
Validity, § 10, p. 23 
Writing required, § 4, p. 5 

Trust fund, representatives of owners of fund, au- 
thority to stipulate as to payment of expenses of 
litigation, § 9 
Trusts, 

Compensation of trustee, construction and effect 
of stipulation, § 26, p. 76, n. 95 
Statement of facts signed by beneflciary but not 
by trustee, effect, § 9, n. 38 
Testamentary trust fund, stipulations relating to, 
construction and effect, § 29 
Undue influence, ground for relief, § 35, p. 90 
United States, representatives of, authority to bind 
government, § 9 
“Until”, 

Construction of word, § 11, p. 28, n. 19 
Meaning in stipulation extending time to plead, 
§ 21, p. 46 
Vacation, 

Stipulation for trial in vacation, validity, § 10, 
p. 23 

Stipulation permitting rendition and entry of 
judgment in vacation, construction and effect, 
§ 27, p. 80 

Stipulations relating to determination of ques- 
tions in vacation, construction and effect, 
§ 26, p. 75 

Validity, §§ 3^, pp. 3-11 
Presumption of, § 33 

Variance, stipulations eliminating claim of variance, 
construction and effect, § 21, p. 44 
Admission of allegations for purpose of determin- 
ing venue, § 22, p. 47 

Jury trial of venue question, construction and ef¬ 
fect of stipulation, § 26, p. 76, n. 94 
Verdict, stipulations relating to, 

Construction, operation, and effect, § 26, p. 77 
Validity, § 10, p. 24 

View of premi ses, stipulations relating to, construc¬ 
tion and effect, § 26, p. 77 
Waiver, § 30 

Construction of stipulation to avoid waiver not 
plainly intended, § 11, p. 27 

Wills, 

Construction, 

Stipulation relating to, effect at second trial, 
§ 12, n. 59 

Validity of stipulations relating to, § 10, p. 15 
Contest, effect of stipulation to abide event of 
another suit, § 19, n. 71 

Validity of stipulation by propounder and cavea- 
tor, § 9, n. 49 

Wire recorder, trial proceedings taken on effect of 
stipulation as to transcript, § 28, n. 60 
Withdrawal, § 30 

Testimony, construction and effect, § 23, pp. 54-56 
Witnesses, stipulations relating to, 

VaUdity, § 10, p. 19 

Absent witnesses’ testimony, § 10, p. 20 
Workmen’s compensation, 

Admission of in jury not deemed admission of lia- 
bility, § 24, p. 62, n. 49 

Stipulation as to number of employees, conclu¬ 
siveness on court, § 17, n. 44 
Writing, necessity, § 4, pp. 4-7 
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Al)andonment, 

Duties on ceasing operation, § 183 
Francliise, post 

Municipally owned system, § 181 
Power to permit, § 181 
Presumption, § 181 
Right of company, § 177 

Right of way over private property, reversion, § 99, 
p. 214 

Abutting owners, 

See, also, Private property, generally, post 
Burden of proof, post 
Change of motive power, consent, § 142 
Consent to use of streets, §§ 53-70, pp. 172-182 
Ghange of route, § 77 

Defense to injunction suit by abutting own¬ 
ers. § 101, p. 217 

Purchase of consent, validity, § 65 
Refusal as excuse for nonperformance of 
franchise, § 92, p. 209 
•Switches, turnouts, and sidings, § 79 
Use by one company of another’s tracks, § 129 
Discontinuance of line, 

Injunction, § 179 
Right of company, § 181 
Injunction suits, § 101, pp. 216-219 
Noise, recovery of damages, § 189 
Paving of streets, municipality*s failure to en- 
force duty of Street railroad, § 124, p. 247 
Persdns deemed “owners” entitled to consent to 
use of streets, § 64 

Protest against proposed location or method of 
construction, § 23 

Repair of streets, municipality’s failure to enforce 
duty of Street railroad, § 124, p. 247 
Rights and remedies, §§ 100-102, pp. 216-219 
Sale of franchise, petition of abutting owners, 
§ 52 

Vibration, recovery of damages, § 189 
Accidents, 

Collisions, generally, post 
Injuries to persons, generally, post 
Acknowledgment, consent of abutting owners to use 
of streets, § 66 . 

Actions, enforcement of obligations arising during 
Public operation, § 345 
Actions for injuries, §§ 296-338, pp. 443-514 

Admissibility of evidence, §§ 308-311, pp, 461-472 
Contributory negligence, § 310 
Aflarmative defenses, 

Burden of proof, § 305 
Negativing in pleading, § 302, p. 449 
Preponderance of evidence, § 312 
Amendment of pleading, § 302, p. 446; § 303 
Answer, § 303 
Appeal and error, § 837 
Appearance, § 300 

Burden of proof, §§ 305-307, pp. 454r-461 
Complaint, § 302, pp. 445-449 


Actions for injuries-^ontinued 
Conditions precedent, § 301 
Contributory negligence, 

Burden of proof, § 307 
Evidence, § 319 
Damages, § 338 

Declaration, § 302, pp. 445-449 
Defenses, 

Admissibility of evidence, § 308 
Issues raised by pleading, § 304, p. 451 
Negativing in pleading, § 302, p. 449 
Evidence, 

Admissibility, §§ 308-311, pp. 461-472 
Under pleading, § 304, p. 452 
Weight and sufflciency, §§ 312-321, pp. 472-485 
Instructions, §§ 330-335, pp. 507-513 
Issues, proof, and variance, § 304, pp. 451-454 
Joinder of parties, § 299 
Jurisdiction, § 297 
Law governing, § 296 
Limitations, § 298 

Notice of claim, condition precedent, § 300 

Parties, § 299 

Petition, § 302, pp. 445-449 

Pleading, 

Evidence admissible under, § 304, p. 452 
Issues made by, § 304, p. 451 
Presumptions, §§ 305-307, pp. 454-461 
Process, § 300 

Proximate cause, evidence, § 321 

Questions of law and fact, §§ 322-329, pp. 486-507 

Replication or reply, § 303 

Service of process, § 300 

Substitution of parties, § 299 

Sufflciency of evidence, §§ 312-321, pp. 472-485 

Time to sue, § 298 

Venue, § 297 

Verdict and findings, § 336 
Weight of evidence, §§ 312-321, pp. 472-485 
Additional tracks. Tracks, post 
Adjuster, authority to settle claim against company, 
§ 12 

Admissions, pleadings in actions for injuries, § 304, 
p. 452 

Advertisements, 

Ordinance prohibiting commercial advertising on 
outside of streetcars, validity, § 163 
Power of company to display in streetcars, § 14 
Affidavits, determination by commissioners in lieu of 
abutting owners’ consent to use of streets, § 69, 

p. 181 

Affirmative defenses. Actions for injuries, ante 
Affiicted persons, contributory negligence on or near 
track, § 285 
Aged persons, 

Contributory negligence, 

On or near tracks, § 285 
Question for jury, § 325, p. 603 
Injuries to persons on or near tracks, S 262 
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Agent, 

Abntting owner’s agent, consent to nse of Street, 
§ 64 

Company acting as agent, liability for negligence 
of employees of principal, § 185 
Air brakes, regulations reqniring, validity, § 167 
Air current set up by moyement of car causing in¬ 
juries to person on or near tracks, § 251, p. 384 
Alighting from left side of vehicle, contributory neg¬ 
ligence of person on or near tracks, § 274, p. 414, 
n. 45 

Ambulance, 

Collision with, § 241 

Contributory negligence of driver or occupant, 
§ 283 

Question for jury, § 325, p. 498, n. 38 
Amendnient of pleading, actions for injuries, § 302, 
p.446; §303 
Animals, 

Collision, § 226 

Approaching animals on or near tracks, § 234 
Duties of motorman, § 237 
Care required of Street railroad, § 228 
Crossing in f ront of car, § 231 
Dog or animal not under control of owner, 
§ 244 

Lookout required of motorman, § 228 
Meeting animals, § 233 

Operation at night or under adverse weather 
conditions, § 240 
Passing by streetcars, § 232 
Questions for jury, § 324, p. 494 
Runaways at intersection, § 238 
Signal or warning, § 236 
Unmanageable, duty of motorman meeting 
to prevent collision, § 233 

Driving on or near tracks, contributory negli¬ 
gence, § 274, p. 413 
Frightening animals, §§ 205, 206 

Contributory negligence, §§ 275, 279 
Instructions in action for injuries, § 331 
Negligence in respect of injuries resulting 
from friglit, evidence, § 316, p. 479 
Questions for jury, § 324, p. 496 
Horses, generally, post 
Eunning at large, etc., 

Contributory negligence, § 286 
Negligence in respect of injuries to, evidence, 
§ 316, p. 478 

Answer, actions for injuries, § 303 
Appeal, 

Actions for injuries, § 337 

Commissioners* determination in lieu of abutting 
owners* consent to use of streets, § 69, p. 182 
Determination as to necessity or location, § 26 
Discontinuance of operation, proceedings for, 
§ 182 

Granting of franchise, § 48 

Regulatory orders or rulings of state board, 
etc., § 162 

Appearance, actions for Injuries, § 300 
Appraisers, determination of compensation for use 
of anotber company’s tracks, § 30 
Approacbing vebicles, negligence in operation, evi¬ 
dence, § 316, p. 478 


Arbitration, right to forfeit franchise because of 
arbitrators’ inability to select third arbitrator, 
§ 92, p. 207 

Arrest, admissibility of evidence as to arrest of 
motorman at time of accident, actions for in¬ 
juries, § 309, p. 466 

Articles of incorporation, “franchise” as designating 
right to operate under, § 37 
Assault by employee, 

Admissibility of evidence in action for, § 308 
Liability of company, § 190, n. 70 
Questions for jury, § 322 
Assignment, 

Claim for injuries, parties to action, § 299 
Leases, post 

Assured ciear distance ahead, rule applicable to 
trolley cars, § 198, n. 50 

Attachment for personal injuries, prlority over mort- 
gage, § 157 

Attempt to pass in front of streetcar, contributory 
negligence, 

Driver of vehicle, § 278 
Question for jury, § 325, pp. 498, 499 
Attorney’s fees, 

Payment by company as condition of franchise 
ordinance, § 33, p. 156 
Receivership proceedings, § 159, n. 66 
Automatic couplers, necessity, § 167 
Automatic signals, 

Attempt to cross in front of streetcar, contribu¬ 
tory negligence, § 278 

Reliance on, contributory negligence of person 
injured, § 264, n. 79 

Automobiles. Motor vebicles, generally, post 
Barriers, failure to maintain at excavations, etc., 
liability for injuries, § 215 
Bells. Signals, generally, post 
Bicycle riders, 

Contributory negligence, § 273 

Children riding on or near tracks, § 284, n. 58 
Streetcar approaching child cyclist, duty, § 234 
Blockade of Street, 

Contributory negligence of person injured on or 
near tracks, § 268 

Offense of maintaining public nuis ance, § 339, 
n. 57 

Board of education, consent to use of Street adjoin- 
ing school lands, § 64 
Boarding moving car, offenses, § 340 
Bonds, § 154 

Bridge company, authority of Street railroad 
to guarantee payment, § 85 
Completion of railroad, 

Requiring bond for, § 103 
Right to resort to bond given for, § 104 
Covenant as to mortgaged security, effect, § 156 
Stock issued in exchange for, preferred status, 
§ 13 

Stockholders* liability, enforcement by bondhold- 
ers, § 13 

Book value, purchase of system by municipality, 
§ 344, n. 1 
Brakes, 

Admissibility of evidence as to condition in ac¬ 
tions for injuries, § 309, p. 465 
Care required in equipping cars, § 196 
Injuries to persons on or near tracks, § 247 
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Brakes—Contlnued 

Passing another vehicle, motonnan’s duty to 
apply brakes, § 232, n. 9 
Regulations relating to, validity, § 167 
Brancbes, 

Delay in construeting, forfeiture of right to 
connect with main line, § 92, p. 207 
Extension of franchise, effect, § 88 
Right to construet, § 81 

Breach of contract, injury as resuit of operation, 
right to sue for, § 296 

Breach of duty, pleading, actions for injuries, § 302, 
p. 447 

Breaker defined, § 1, p. 128, n. 36 
Bribery, granting of franchise, effect, § 50 
Bridges, 

Breaking by overweight truck, liability to fol- 
lowing truck, § 213, n. 84 

Oompensation for use, power to require, § 33, 
p. 158 

Oonsent of local authorities to use, § 38 
Cost of rebuilding, etr., contribution, § 119, p. 237 
Elevated railroads, right to construet, § 84 
Injunction against unauthorized construction of 
tracks over railroad brldge, § 28 
Munidpal operation over, § 341 
Reciprocal rights of streetear and motor vehicle, 
§ 208, n. 76 

Refusal to permit tracks on, excuse for failure 
to operate, § 178 

Repairs, duty of Street railroad, § 119, pp. 236-239 
Right to use, § 85 

Temporary pedestrian bridge over tracks, au- 
thority to require, § 107 
Use of City bridge, § 73, p. 187 
Buildings, moving across tracks, regulations by com- 
pany, § 180 
Burden of proof, 

Abutting owners, 

Actions for damages, § 102 
Failure to obtain required consents, § 68 
Injunction suits, § 101, p. 218 
Actions for injuries, §§ 305-307, pp. 454-461 
Construction or maintenance of Street railroad, 
injuries resulting from, § 138 
Contributory negligence, actions for injuries, 
§ 307 

Discontinuance of operation as being in public 
interest, § 182 

Instructions in actions for injuries, $ 330 
License tax, right to recover, § 176 
Municipal consent to construction and operation, 
§ 50 

Negligence, actions for injuries, §§ 305, 306, 
p. 455 

Regulation, unreasonableness of, § 160 
Passenger Service regulation, § 164 
Res ipsa loquitur, application of doctrine as 
shifting burden, § 306, p. 458 

Busses, 

Authority to operate, § 142 
Auxiliary bus lines, § 16 

License tax statute, applicability, trolley busses, 
§ 175, n. 10 

Operation not deemed compliance with franchise 
requiring Street railway, $ 178 
83 C.J.S.—61 


Busses—Oontinued , 

Replacement of streetears as abandonment of 
right of way over private property, § 99, 
p. 215 

Right of Street railroad to prevent use of Street 
by bus line, § 73, p. 186, n. 3 
Substitution for streetears, applicability of gross 
receipts, tax, § 174, n. 1 

Bystanders, injury as resuit of collision between ve¬ 
hicle and streetear, contributory negligence, § 310 
Oable car defined, § 1, p. 129 
Cable railroad, 

Defined, § 1, p. 129 

Status as Street railroad within ordinance re¬ 
lating to warnings to prevent collisions, § 236 
Care, pleading duty to exercise, actions for injuries, 
§ 302, p. 446 

Care required, §§ 189-212, pp. 310-340 
Degree of care required, § 192 
Regulations pertaining to, § 163 
Carriage, streetear not included in term, § 144 
Cars. Streetears, post 

Cattle guards, road crossings, application of law 
to Street railroads, § 238 

Causal connection, pleading, actions for injuries, 
§ 304, p. 452 

Contributory negligence, § 303 
Cause of injury, 

Evidence in actions for damages, § 313 
Proximate cause, generally, post 
Certainty, pleading, actions for injuries, § 302, 
pp. 445, 446 

Certificate of public convenience and necessity, neces- 
sity of, §§ 21, 24 

Appeal from determination relating to, § 26 
Commissioners, issuance by, § 24 
Extension of line, § 24 

Local franchise, granting of certificate not pre- 
requisite to granting of, § 44 
Certiorari, 

Remedy for unauthorized discontinuance of op¬ 
eration, § 184 

Review of proceedings to discontinue operation, 
§ 182 

Oessation of plaintifTs negligence, application of last 
ciear chance doctrine, § 290 

Change of grade of Street, effect on duty of Street 
railroad, § 1120 

Change of route or location, § 77 

Determination by commissioners, § 24 
Ohlldren, 

Abutting owners, right of fathers and guardians 
to consent to use of Street, § 64 
Anticipation of presence, duty, § 259 
Boy on roller skates, § 263, n. 68 
Status as pedestrian, § 209, n. 98 
Care as to children on or near tracks, § 245 
Contributory negligence, 

Evidence in actions for injuries, § 319 
Admissibility, § 310 
Going on or near tracks, § 284 
Question for jury, § 325, p. 503 
Control of car to prevent injury, § 260 
Danger to children, duty to anticipate, ! 259 
Injuries to, §§ 258-261, pp. 391-396 
Instructions as to negligence of defendant In ac- 
tion for injuries, { 331 
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Children—Continued 

Leaving or entering moving cars, regulations 
prohiblting, § 164 
Lookout, 

Eegulations requiring vigilanee, validity, 
§ 169 

Eequired to prevent injuries, § 260 
Negligence in operation on approaching, evi- 
dence, § 316, p. 476 

Ordering or frightening off car, questions for 
jury in action for injuries, § 324, p. 488, 
n. 32 

Precautions as to children on or near or ap¬ 
proaching tracks, § 261 

Reliance on precautions of child or its custodian 
on or near tracks, § 261 

Rescue attempted, care required of motorman, 
§ 251, p. 384 

■Speed to prevent injuries, § 260 

Streetcar approaching children, duty, § 234 

Trespassers, 

Cars or right of way, § 193, pp. 315-317 
Playing on tracks, § 193, p. 314, n. 15 
Unavoidable accident, boy stepping onto tracks, 
§ 212, n. 69 

Warning to prevent injury, § 260 
Oircumstantial evidence, 

Last ciear chance, sufficiency, § 317 
Negligence in operation, establishment by, § 316, 
p. 475 

Cities. Municipalities, generally, post 
City railroad defined, § 1, p. 126 

Claims, notice, condition precedent, action for in¬ 
juries, § 301 

Cleanina: of streets, regulations requiring, validity, 
8 170 
Coasting, 

Cable car, defined, § 1, p. 129 

Person coasting in Street in violation of ordi- 
nance, duty of motorman, § 229 
Steep grade, care as to persons on or near 
tracks, § 251, p. 384 
Collisions, §§ 224-244, pp. 347-372 

See, also, Injuries to persons, generally, 
post 

Adverse weather conditions, § 240 
Animals, ante 
Approaching vehicles, 

Duties of motoi-man, § 237 
On or near tracks, § 234 
Backing streetcar, § 228 

Coasting in Street in violation of ordinance, 
§ 229 

Contributory negligence, 

Bicycles, § 273 

Driving directly behind trolley car, § 276, 
n. 26 

Motorman violating company rule, bar to 
recovery for injuries, § 266 
Question for jury, § 325, p. 497 
Crossing track in front of streetcar, § 231 
Curves and turns, care required, § 228 
Dog or other animal not under control of own- 
er, § 244 

Duty and care required in general, § 228 
lUness of motorman, § 228 
Intersections, post 


Collisions-^ontinued 

Meeting animals or vehicles, § 233 
Motor vehicles, post 

Nature and extent of liability generally, § 227 
Nighttime, operating at night, § 240 
Notice of law, duty of Street railroad to take 
notice to prevent collision, § 233 
Ordinance, violation, § 229 
Parked vehicles, § 235 

Passengers on cars of other companies, degree of 
care required to passengers, § 224 
Passing animals or vehicles, § 232 
Private right of way, liability for damages, S 228 
Proximate cause of injury, § 212 
Rear-end collision, duty to following vehicle, § 226 
Signaling devices at road crossings, duty of inter- 
urban railroad to install, § 239 
Speed, 8 230 

Motorman approaching intersection, § 238 
Stalled vehicles, § 235 
Starting, negligence, § 231 
Statute, violation, § 229 
Steam railway Crossing, § 225 
Streetcars or trains, §§ 224, 225 
Third i)ersons jointly and severally liable for 
negligence, § 227 

Trespasser’s vehicle on private right of way, lia¬ 
bility of Street railroads, § 228 
Vehicles generally, § 226 
Motor vehicles, post 
Warning, duty to give, § 236 
Intersection, § 239 

Wet and slippery surface of Street, § 240 
Colored persons. 

Offenses by company or servants as to separation, 
§ 339 

Regulation requiring segregation, § 164 
Commission. Public Service commission, generally, 
post 

Commissioners, 

Avoiding unnecessary Injury to abutting owners 
in prescribing method of construction, etc., 
§ 23 

Determination of, 

Compensation for use of another company’s 
tracks, § 130 

In lieu of abutting owners’ consent to use of 
streets, § 69, pp. 179-182 
Manner of Crossing another Street railroad, 
§ 133 

Powers and proceedings in determining necessity 
and location, § 24 

Public Service commission, generally, post 
Companies. Street railroad companies or con)ora- 
tions, generally, post 
Company rules, 

Contributory negligence, 

Admissibility on issue of, § 310 
Person injured violating rule of company, 
§ 266 

Fire apparatus, exercise of precautions as to, 
§ 242 

Negligence, admissibility to Show in actions for 
injuries, § 309, p. 463 

Passing other cars or vehicles, duties as to per¬ 
sons on or near tracks, § 253 
Proximate cause of injury, violation as, evidence, 
8 321 
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CJonipany rules—Continued 

Question for jury, violation as, 5 324, p. 490, n. 51 
Right and duty to adopt, § 171 
Speed violating company rules by matoiman in 
collision, § 230 
Compensation, 

Crossing another Street railroad, § 135 
Receiver, § 159 
Use of, 

Another railroad’s tracks, § 152 
Streets and bridges, power of municipality to 
exact § 33, pp. 156-160 

Competency of evidence, actions for injuries, § 308 
Complaint, 

Actions for injuries, § 302, pp. 445-449 
Construction or maintenance of Street railroad, 
injuries resulting from, § 38 
Forfeiture of franchise, § 97 
Injunction suits by abutting owners, § 101, p. 218 
Completion of line partially constructed, 

Delay as ground for forfeiting franchise, § 92, 
p. 207 

Duty of company, § 83, p. 196; § 103 
Conclusions of law, pleading, actions for injuries, 

§ 302, p. 445 

Concurrent negligence, liability, § 212 ! 

Condemnation, 

Approval of right of way as dependent on, § 24 
Purchaser^s succeeding to right of vendor, § 146 
Right to use tracks of another company, § 129 
Condition of cars, negligence in respect to, evidence in 
actions for injuries, § 315 
Admissibility of evidence, § 309, p. 465 
Conditions prec^ent, actions for injuries, § 301 
Conductor, 

Failure to provide, negligence, § 204 
Impeachment of testimony in actions for injuries, 

§ 308 
Lookout, 

Duty and care required, § 197, p. 320, n. 11 
Pedestrians, duty to keep lookout for, § 248 
Regulations requiring, § 166 
Oonflict of laws, actions for injuries, § 296 
Oongested traffic requiring waming signals at Crossing, 
duty to install, § 239, n. 5 
Connections, 

Between lines of same company, right to construet, 

§ 82 

With other railroads, § 134 
Consent to use of streets, 

Abutting owners, ante 
Municipalities, post 
Consideration, 

Extension of franchise, § 88 
Grant of right of way over private property, § 99, 
p. 213 

Inadequacy, effect on validity of franchise, § 50 
Consistency, pleading, actions for injuries, § 302, p. 446 
Consolidation. Street railroad companies or corpo- 
rations, post 
Construction, 

Acquisition of right to use another’s tracks as 
constituting construction, § 103 
Changes required or authorized by public author- 
ities, § 107 

Conditions relating to, power to impose in grant- 
ing consent to use of streets, § 33, p. 160 


Construction—Continued 

Contract not to construet or operate road, valid¬ 
ity, § 150 
Delay, 

EfCect on duty to construet, § 103 
Forfeiture of franchise, § 92, p. 207 
Duty to construet, § 103 

Injunction against, remedy of abutting owners, 

§ 101, pp. 216-219 

Injuries from or incident to, §§ 136-138 
Method of construction, §§ 105-108, pp. 222-227 
Distinguishing feature, § 1, p. 127 
Protest by abutting owners, § 23 
Municipality, § 341 

Offenses and penalties incident to, §§ 139-141 
Persons entitled to acquire and exercise right to 
construet and operate, § 20 
Plan of construction, municipal regulation, § 106 
Regulation by municipality and state, § 106 
Restoration of Street, § 111 
Right to construet in general, § 19 
Time for construction, § 104 
Constructive notice, questions for jury in actions for 
injuries, § 324, p. 492, n. 76 

Continuance of plaintiff’s negligence, application of 
last ciear chance doctrine, § 290 
Contracts, 

Amendment of charter, effect on contract, § 17 
Construction by municipality, § 343 
Deed, contract for, right of vendee to consent to 
use of Street, § 64 

Grant of franchise as binding contract on accept- 
ance, § 35 

Impairment of obligation as to repair or paving of 
streets, § 116 

Joint or interchangeable use of tracks, § 152 
Lessee succeeding to rights of lessor, § 149 
Paving of streets, duty imposed by, § 113 
Purchaser’s liability for contract of vendor, § 146 
Receiver, right to adopt or reject, § 159 
Refraining from construction or operation of line, 
validity, § 150 

Repair of streets, duty imposed by in general, 

§ 112 

Regulation violated by, effect, § 160 

Unifled management and operation, validity, § 161 

Contributory negligence, 

Admissibility of evidence, actions for injuries, 
§ 310, p. 469 

Alarm given by third persons, effect, | 268 
Animals permitted to run at large, etc., on or near 
tracks, § 286 

Avoidance of injury notwithstanding, questions 
for jury, § 326 

Bicycle rider, stop, look, and listen, § 273 
Burden of proof, actions for injuries, § 307 
Children, ante 
Oollisions, ante 

Company rule, contributory negligence of person 
violating, § 266 

Construction or maintenance of Street railroad, 
injuries resulting from, § 136 
Control of automobile or vehicle, 

Attempt to cross in front of streetear, § 278, 
n. 52 

Person injured on or near tracks, § 274, p. 415 
Vehicle driven on or near tracks, § 275 
Crossings, post 
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CJontributory negligence—Continued 
Ouryes, post 
Emergencies, § 265 
Errors in judgment, post 
Evidence, actions for injuries, § 319 
Guest in automobile, admissibility of evidence as 
to, § 310 
Horses, post 

Humanitarian doctrine, admissibility of evidence 
in action based on, § 311 
Instructions in actions for injuries, § 332 
Intoxication, post 
Liast ciear chance, post 
Motorcyde rider, § 273 

Motorman violating company rule, bar to recov- 
ery for injuries received in collision, § 266 
Ordinance, contributory negligence of person in- 
jured while violating ordinance, § 266 
Persons on or near tracks, §§ 263-2^, pp. 397—i43 
Ability and opoportunity to avoid injury, ap- 
plication of last ciear cbance doctrine, 
§ 294 

Acts in emergency or sudden perii, § 265 
Admissibility of evidence in actions for in¬ 
juries, § 310 
Afflicted persons, § 285 
Aged persons, § 285 

Anticipation by person Crossing tracks, $ 270, 
p. 407 

Anticipation of danger by occupant of vehicle 
driven by anotber, § 282 
Assumptions, 

Oonduct of company and its servants by 
driver of vehicle, § 274, p. 414 
Person Crossing tracks, § 270, p. 406 
Person walking on or near tracks, § 269 
Attempt of vehicle to cross in front of street- 
car, § 278 

Belief or assumption of persons Crossing 
tracks, § 270, p. 406 
Bicycle rider, § 273 
Call by third person, § 268 
Cessation or continuance of plaintifPs neg¬ 
ligence, application of last ciear chance 
doctrine, § 290 
Ohildren, 8 284 

Comparison of care required of person injured 
and' motorman, § 270, p. 406 
Continuously looking and listening by vehicle 
Crossing tracks, § 279, p. 426 
Control of automobile or vehicle, § 274, p. 415 
Crossing tracks, §§ 270, 271, pp, 403-412 

Place other than regular Crossing, § 270, 
p. 404 

Duty to look, 8 271, p. 412 
Ourvlng of tracks in front of vehicle, 8 279, 
p. 425 

Danger or perii, application of last ciear 
chance doctrine, § 291 

Degree of care required in Crossing tracks, 
§ 270, p. 405 

Direction of looking, § 271, p. 412 
Person Crossing tracks, 8 279 
Distance for looking in Crossing tracks, 8 271, 
p. 412; § 279 

Driving, occupying, or alighting from vehicle, 
§§ 274-282, pp. 413-432 
Driving on or along tracks In general, 8 276 


Contributory negligence—Continued 

Persons on or near tracks—Continued 

Blevated structure, passing under, § 272 
Emergency vehicle, driver or occupant, § 283 
Escape, neglecting opportunity to escape by 
driver of vehicle, § 274, p. 414 
Evidence, § 319 

Fender of automobile, rlding on, § 282 
Funeral procession, duty of looking by indi- 
vidual drivers in procession, § 279, p. 425 
Guests in vehicle driven by another, § 282 
Hearing obstructed in entering on tracks, 
8 279, p. 427 

Heavy trucks, 8 273, p. 414 
Horses, driving near cars, § 275 
Infirm person, 8 285 

Injury avoidable notwithstanding contribu¬ 
tory negligence, S§ 288-295, pp. 436443 
Intoxication, § 285 

Knowledge or ignorance of perii, application 
of last ciear chance doctrine, §§ 292, 293 
Daw of the road, fallure to observe, 8 280 
Looking and listening, 

Occupant of vehicle driven by another, 
§ 282 

Person entering on tracks, 8 276 
Looking up at elevated train passing, § 272 
Miscalculation or error of judgment in Cross¬ 
ing track, 8 270, p. 403 
Driver attempting to cross in front of 
streetcar, 8 278 
Motorcyde rider, 8 273 
Negligence, evidence, 8 316, p. 475 
Occupant of, 

Emergency vehicle, 8 283 
Vehicle driven by another, § 282 
Old, infirm, or afflicted persons, 8 285 
Passiveness or inaction of guest in motor 
vehicle, 8 282 

Place for listening and looking before Cross¬ 
ing trad£S, 8 279 

Private premises, i)ersons on private premises 
near tracks, § 256 

Protest by occupant of vehide driven by an¬ 
other, 8 282 
Proximate cause, 8 287 
Heliance on, 

Driver of vehicle by occupant, 8 282 
Precautions of company, 8 264 
Rescue of property, 8 263 
Right of way, assumption by driver of vehicle 
motorman will yleld, § 274, p. 416 
Running board of automobile, riding on, § 282 
Safe place, stopping in safe place by driver of 
vehicle, 8 279, p. 423 

Signal or waming, assumption or belief, 8 270, 
p. 408 

Speed and control of car, assumption and be¬ 
lief, 8 270, p. 407 

By driver of vehicle,. § 274, p. 415 
Stalling of motor vehide, 8 281 
Standing, leaning, stooping, or crouching on 
or near tracks, 8 268 

Status of streetcar company, assumption by 
driver of vehide, 8 274, p. 416 
Stop, look, and listen, 

Ohildren, § 284 
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CJontrlbutory negligence—Contlnued 

Persons on or neax tracks—Oontimied 
Stop, look, and listen—Continued 

Drivers of veliicles at Crossing, § 279, pp. 
422-428 

Duty of person Crossing tracks, § 271, 
p. 408 

Stop signal, emergency vehicles passing, § 283 
Stopping car, assumption or belief, § 270, 
p. 408 

By driver of vehicle, § 274, p. 416 
Stopping horse or vehicle on or near tracks, 
§ 281 

Streetcar Crossing intersection, Crossing in 
front of by vehicle, § 278 
Subsequent or continuous look of person in- 
jured, § 271, p. 411 

Sudden or temporary incapacity, § 285 
Time for looking and listening by vehicle ap- 
proaching or Crossing tracks, § 279 
Tractor-trailers, § 274, p. 414 
Traffic signals, 

Duty to look, § 271, p. 412 
Stopping for, § 281 

Truck proceeding slowly until struck by 
streetcar, § 279, p. 423, n. 88 
Turning by vehicle to cross tracks, § 279, 
p. 425 

Turning out for streetcars, duty of driver of 
vehicle, § 277 
U-turn across tracks, § 278 
View obstructed in entering on tracks,-§ 279, 
p. 427 

Violation of statute, ordinance, or company 
rule, § 266 

Walking on or near tracks, § 269 
Warning of danger by occupant of vehicle 
driven by another, § 282 
Workmen in Street, § 267 

Pleading, actions for injuries, § 302, p. 449; § 
303; § 304, p. 453 

Presumptions, actions for Injuries, § 307 
Proximate cause of injury, evidence, § 321 
Questions for jury in actions for injuries, § 325 
Reliance on precautions of company, § 264 
Rescue of property, § 263 

Stop, look, and listen, person Crossing Street, 
§ 271, p. 408 
Sudden perii, § 265 

Violation of statute, ordinance, or company rule, 
§ 266 

Evidence, § 320 

Wilful or wanton injuries, § 211 
Oontributory wilful or wanton conduct, bar to recov- 
ery, § 211 

Control of automobile or vehicle. Oontributory negli- 
gence, ante 
Control of car, 

Children on or near tracks, § 260 
Oontributory negligence. 

Occupant of vehicle driven by another, con- 
tributory negligence in not anticipating 
danger, § 282 

Person injured Crossing tracks, assumption 
as to control, § 270, p. 407 
Duty to have car under control, § 198 
Injuries to persons on or near tracks, § 249 


Control of car—Contlnued 

Question for jury in actions for Injuries, § 324, 
p. 490 

Reliance on exercise of due care of persons on 
or near tracks, § 251 p. 383 
Controller defined, § 1, p. 128 
Convertible car defined, § 1, p. 130 
Conveyance, 

Abutting property after owner’s consent to use of 
Street, effect, § 67 

Franchise or property of Street railroad, §§ 145, 
146 

Right of way over private property, § 99, pp. 
212-216 

Corporation, ownership of abutting property, consent 
to use of Street, § 64 

Cost-plus plan, recovery by municlpality repairing 
or paving streets, § 126, p. 252 
Counterclaim, actions to recover license taxes, § 176 
Course of employment, pleading negligence in, actions 
for injuries, § 302, p. 445 
Court, 

Confirmation of determination by commissioners 
in lieu of abutting owners’ consent to use of 
streets, § 69, p. 181 

Determination of compensation for use of an¬ 
other company’s tracks, § 130 
Discontinuance of operation, consent required, 
§ 181 

Public convenience and necessity, finding of as 
prerequisite, § 25 

Oovenants, grants of right of way over private prop¬ 
erty, § 99, p. 214 

Orippled persons, contributory negligence on or near 
tracks, § 285 
Crossings, 

Contract not to cross another’s tracks, effect, § 150 
Contributory negligence, 

Attempt of driver of vehicle to pass in front 
of streetcar, § 278 
Evidence, § 319 

Person Crossing tracks, S§ 270, 271, pp. 403- 
412 

Unfamiliar Crossing, motorist failing to look 
and listen, § 279, p. 424, n, 96 
Failure to check speed or stop, liability for in¬ 
juries to persons on or near tracks, § 249 
Flagman, duty and liability of company, § 202 
Intersections, generally, post 
Interurban railroads, right of way, § 209 
Negligence in, 

Approaching, questions for jury in actions for 
injury, § 324, p. 493 

Operation, evidence as to, § 316, p. 477 
Other railroads, §§ 132,133,135 
Care required, § 192 

Flagman*s signal to motorman as not reliev- 
ing motorman from duty to use reason- 
able care, § 224 

Permissive Crossing defined, § 208, n. 76 
Private right of way, Crossing Improved for pub- 
lic use, users as Ucensees, § 194 
Railroads, post 

Warning signals, regulations requirlng, valldity, 
§ 169 

Crouching on or near tracks, contributory negligence, 
S 268 
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Crowds, control of car required to avoid injuries to 
persons on or near tracks, § 249 
Crushlng of pedestrian between passing trolley cars, 
contributory negligence as question for jury, 
§ 325, p. 499, n. 40 

Ourbing, motorist pulling away from curbing, duty to 
look for streetcar, § 276, n. 17 
Curbliner, sudden tum, contributory negligence of 
pedestrian injured, § 271, p. 410, n. 90 
Current breaker defined, § 1, p. 128 
Current of air set up by movement of car causing in¬ 
juries to persons on or near tracks, § 251, p. 384 
Curves, 

Care required of motorman, § 228 
Contributory negligence, 

Driver passing streetcar, § 277 
Person injured from overbang, § 269 
Tracks curving in front of vebicle, § 279, 
p. 425 

Injuries to persons on or near tracks by rounding 
curve, § 254 
Overbang, § 247 

Lubricant on track, liability for injuries, § 220 
Regulations requiring vigilance, validity, § 169 
Custodian of cbild on or near tracks, reliance on pre- 
cautions of, § 261 
Custom, 

Care as to persons on or near tracks, § 245 
Negligence, admissibility of evidence on issue of 
in actions for injuries, § 309, p. 465 
Pleading, actions for injuries, § 304, p. 453 
Rear fender kept raised, liability for injuries to 
pedestrian, § 247 

Reliance by motorist on custom of streetcar to 
sound signal, contributory negligence, § 274, 
p. 417, n. 96 

Speed, admissibility of evidence as to in actions 
for injuries, § 309, p. 468 

Stopping of car on approacb of police vebicle, 
§ 243 

Superior rigbt of fire apparatus on streets, § 242 
Damages, 

Abutting owners, §§ 100, 102 
Breacb of contract relating to plan and mode of 
construction, § 108 
Discontinuance of operation, § 184 
Instructions in actions for injuries, § 335 
Questions for jury in actions for injuries, § 329 
Removal of tracks by municipal autborities, § 109 
Dai*kness, prevention of collision, § 240 
Deaf persons, contributory negligence on or near 
tracks, § 285 

Declaration. Complaint, generally, ante 
Dedication of Street, effect of consent of abutting own¬ 
ers to use of Street wbere part not dedicated, § 67 
Defects and obstructions in streets, §§ 213-223, pp. 
340-347 

Approval of officials as excuse, § 223 
Cars in streets, § 219 

Compliance witb requirements as excuse, § 223 
Construction or maintenance of Street railway, in¬ 
juries resulting from, §§ 136,138 
Contributory negligence of person injured, § 263, 
n. 62 

Evidence, § 319 
Excavations, generally, post 
Fire apparatus obstructed by streetcar, penalty, 
§ 242 


Defects and obstructions in streets—Continued 
Forclble removal, liability of company, § 180 
Horse frightened by unlicensed obstruction by 
Street railroad, § 205 

Liability of Street railroad or municipality for 
injuries, § 186 

Lookout, regulations requiring vigilance, validity, 
§ 169 

Lubricant on track, § 220 

Negligence in respect of, evidence in actions for 
injuries, § 315 

Admissibility of evidence, § 309, p. 464 
Notice to company, § 222 

Passage of streetcar obstructed by vebicle, rigbt 
to sbove vebicle aside by running against it, 
§ 234 

Proximate cause of injury, § 212 
Questions for jury in actions for injuries, § 324, 
p. 488 

Snow piled in Street, § 221 
Track, 

Obstruction as offense, § 340 
Protruding above surface of Street, § 216 
Prima facie negbgence, § 315 
Trolley wire poles, §§ 213, 218 
Center line poles, § 223 
Trolley wires, §§ 213, 217 
Defenses. Actions for injuries, ante 
Definiteness, pleading, actions for injuries, § 302, 
p. 446 

Definitions, §§ 1^, pp. 126-131 
Repair, § 123, p. 241 

Deformed persons, contributory negligence on or near 
tracks, § 285 

Depreciation, obsolescence, etc., state operation, § 345 
Derailment, res ipsa loquitur doctrine as applicable, 
§ 306, p. 457 

Destruction of road or equipment, offense, § 340 
Devisee of abutting property, consent to use of Street, 
§ 64 

Disabled persons on or near tracks, injuries to, § 262 
Contributory negligence, § 285 
Question for jury, § 325, p. 503 
Discontinuance of operation, §§ 181-184, pp. 303-307 
Discovered perii. Last ciear cbance, generally, post 
Distance and direction for looking by vebicle ap- 
proacbing Crossing, contributory negligence, § 279, 
p. 425 

Dividends, funds available for, § 13, n. 74 
Dogs, collision witb dog not under control of owner, 
§ 244 
Doors, 

Opening door to permit passenger to alight from 
moving car, negligence, § 189 
Standing vebicle baving door open as streetcar 
passed, liability of streetcar operator, § 232, 
n. 15 

Double tracks. Tracks, post 
Drivers of vebicles, 

Contributory negligence, admissibility of evi¬ 
dence in actions for injuries, § 310 
Motor vebicles, generally, post 
Driving on or near tracks, contributory negligence 
of persons injured, § 274, p. 413 
Due care, 

Oommon law definition in ordinance, § 169, ru 63 
Person injured, presumption, § 307 
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Dust, view of employee at steam rallway Crossing 
obscured by dust, duty, § 225 
Earnings, 

Compensation for use of streets based on, § 33, 
p. 157 

License tax based on percentage of, § 174 
Bars muifled, contributory negligence of person in- 
jiired Crossing tracks, § 271, p. 409 
Basements, 

Abandonment, effect of consent of abutting own- 
er to use of Street, § 67 

Nature of right of Street rallroad to use of Street, 
§ 72 

Right of way acquired over private property, 
§ 99, p. 214 

Bjection of trespassers, care required, § 193, p. 316 
Blection, 

Consent by voters to construction and operation, 
§ 47 

Municipal construction, § 341, n. 67 
Electricity, 

Injury as resuit of eseape from rails, res ipsa 
loquitur doctrine, § 306, p. 458 
Power to distribute to private consumers, § 14 
Right to use as motive power, § 142 
Transmission line, construction not regarded as 
extension of railroad, § 24 
Wires, generally, post 

Elevated railroads, 

Acquisition of right to impair light, air, and 
access, § 99, p. 213, n. 90 
Connection with surface railroad, § 134 
Consent of abutting owners, necessity, § 56 
Contributory negligence of person injured pass- 
ing under structure, § 272 
Dangerous condition of Street, liability, § 213 
r>eflned, § 3 
Lease to state, § 345 

Regulation relating to movement of cars, valid- 
ity, § 168 

Stations, platforms, etc., right to construet, § 84 
Emergencies, 

Acts in, questions for jury in actions for injuries, 
§ 324, p. 496 

Boy stepping onto tracks, unavoidable accident, 
§ 212, n. 69 

Contributory negligence of person injured, § 265 
Questions for jury in actions for injuries, 
§ 325, p. 503 

Error of judgment of motorman, liability of 
company, § 190 

Instructions in actions for injuries, § 331 

Last ciear chance, generally, post 

Signals or wamings, duty of motorman, § 202 

Bmergency vehicles, 

Ambulance, generally, ante 
Contributory negligence of driver or occupant, 
§283 

Question for jury, § 325, p. 498, n. 38 
Fire apparatus, generally, post 
Bmployees, 

Acting for company, questions for jury In ac¬ 
tions for injuries, § 322 
Assault by employee, ante 
Company’s liability in general for acts of, § 190 
Conductor, generally, ante 


Bmployees—Continued 

Inability to obtain, excuse for nonperformance 
of duty to operate, § 178 

Inexperienced or incompetent employees, gen¬ 
erally, post 

Negligence, admissibility of evidence in actions 
for injuries, § 309, p. 468 
Offenses, § 339 

Proof of relationship in actions for injuries, 

§ 314 

Regulations relating to, § 166 
Enfeebled persons, injuries to persons on or near 
tracks, § 262 

Contributory negligence, § 285 
Equipment, § 144 

Care required as to construction and equipment 
of cars, § 196 

Compliance with law as not absolving from duty 
as to lookout, § 248 

Conditions relating to, power to impose in grant- 
ing consent to use of streets, § 33, p. 160 
Defects in, questions for jury in actions for 
injuries, § 324, p. 488 

Injuries to persons on or near tracks, § 247 
Negligence as to construction and equipment of 
cars, proximate cause of injury, § 212 
Negligence in respect of, evidence in actions for 
Injuries, § 315 

Admissibility of evidence, § 309, p. 465 
Offenses by company or servants, § 339 
Ordinance requirements, admissibility of evidence 
to Show negligence, § 309, p. 463 
Regulations, equipment of cars, § 167 
Right to install equipment reasonably required, 
§ 105 

Equitable owner of abutting property, consent to use 
of Street, § 64 
Equity suit, 

Compelling performance of duty to remove 
tracks, etc., on abandonment, § 183 
Forfeiture of franchise, § 97 
Recovery of cost of repairing streets, § 126, 
p. 250 

Erections, construction or maintenance of Street rail¬ 
road, injuries resulting from, § 138 
Errors in judgment, 

Contributory negligence, 

Person injured Crossing tracks, § 270, p. 403 
Persons Injured on or near tracks, § 265 
One influenced by call by third person, 
§ 268 

Motorist meeting animals or vehicles, § 233 
Motorman, 

Disabled persons on track, § 262 
Imminent danger resulting in collision, § 226 
Questions for jury in actions for injuries, § 324, 
p. 496 

Essential features and characteristies, § 1, p. 126 
Estoppel, 

Acceptance of grant as estoppel to question con¬ 
ditions, § 32 

Compelling removal from Street occupied with- 
out authority, § 28 

Consent of abutting owner to use of Street, ef¬ 
fect, § 68 
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Sstoppel—Continued 
Denial of, 

Liability for cost of repairing or pavlng 
streets, § 127 

Power of board to make order, § 162 
Operation after expiration of francbise, § 87 
Kecovery of license fee or tax, § 176 
Rigbt to claim forfeiture of francbise, § 93 
Evidence, 

Actions for injuries, 

Admissibility, §§ 308-311, pp. 461-472 
Under pleading, § 304, p. 452 
Weigbt and sufficiency, §§ 312-321, pp. 472-486 
Burden of proof, ante 

Constmction or maintenance of Street railroad, 
injuries resulting from, § 138 
Contributory negligence, actions for injuries, 
§ 319 

Humanitarian doctrine, suflBciency in actions for 
injuries based on, § 317 

Injunction suits by abutting owners, § 101, p. 218 
Last ciear cbance, sufficiency in actions for in¬ 
juries based on, § 317 

Preponderance of evidence, generally, post 
Proximate cause, sufficiency in actions for injury, 
§ 321 

Questions of law and fact, generally, post 
Review of determination as to necessity or loca- 
tion, § 26 

Willful or wanton injury, sufficiency in action 
for, § 318 
•Excavations, 

Constmction or maintenance of Street railroad, 
liability for injuries resulting from, § 136 
Liability for injuries, f 215 

Repairs or restoration necessitated by, § 123, 
pp. 241-242 

Bxclusive francbise, constmction, § 73, p. 186 
Execution, paving assessment, § 126, p. 251 
Executors and administrators, abutting owners, con- 
sent to use of Street, § 64 

Exemplary damages in actions for injuries, § 338 
Question for jury, § 329 

Expert testimony, question for jury in actions for 
injuries, § 322, n. 11 
Extension of line, 

Appeal from determination relating to, § 26 
Certificate of public convenience and necessity 
as prerequisite, § 24 

Condition of francbise, power to order extension, 
§ 33, p. 155 

Consent of abutting owners, necessity, § 68 
Contract to establisb joint station and terminus 
as precluding, § 150 
Definition, § 83, p. 193 

Fare reduced as condition of francbise, effect as 
modifying old francbise, § 36 
Mortgage covering after-acquired property, § 156 
Notlce of application for, necessity, § 45 
Power of company, § 14 
Power to require or autborize, 

Commissioners, § 24 
Municipality, § 22 
Purcbaser’s rigbt, § 146 
Repair of streets, effect on duty, § 118 
Rigbt and duty to construet, § 83, pp. 192-196 
Extortion, granting of francbise, effect, § 60 


Eyeslgbt, contributory negligence of persons on or 
near tracks, § 285 
Fares, 

Cbarging excessive fares, forfeiture of francbise, 

§ 92, p. 207 

Condition relating to, power to impose In grant¬ 
ing francbise, § 33, p. 160 

Modification of old francbise by requiring lower 
fare as condition of francbise for extension, 

§ 36 

Sale of francbise to bidder offering lowest fare, 

§ 52 

Federal Safety AppUance Act, applicability, § 167 
Fences, 

Duty to maintain on retaining wall constmeted 
by Street railroad, § 136, n. 39 
Embankment, duty to fenee, § 213 
Rigbt of way, duty to fenee, § 170 
Fenders 

Absence of, proximate cause of injury, $ 212, 
n. 62 

Automobile, contributory negligence of person 
riding on, § 282 

Care required in equipping cars, § 196 
Injuries to persons on or near tracks, § 247 
Pedestrian, 

Falbng over fender of unllgbted streetear, 
negligence, § 247 

Struck by, duties as to raising and lower- 
ing of fender, § 247 

Questions for jury in actions for Injuries as to 
condition of equipment, § 324, p. 489 
Raising and lowering fender, duties as to per¬ 
sons on or near tracks, § 247 
Regulations requiring, validity, § 167 
Financial loss, 

Completion of line constmeted in part, 5 83, 
p. 196 

Determination of wbetber line can be operated 
witbout loss, § 182 
Duty to, 

Perform conditions of francbise regardless 
of, § 32 

Repair or pave streets as affected by, § 124, 
p. 248 

Effect on duty to. 

Continue Service, § 177 
Furnlsb adequate facibties, § 164 
Excuse for nonperformance of francbise, § 92, 

p. 208 

Extension of line, effect on duty to constmet, 
§ 83, p. 195 

Regulations, reasonableness as affected by, § 160 
Rigbt to discontinue operation, § 181 
Findings in actions for injuries, § 336 
Fire apparatus, 

Collision with, § 242 

Contributory negligence of driver or occupant, 
i § 283 

Stopping of streetears on approacb of, regula¬ 
tions requiring, § 168 

Fixtures, mortgage of realty as attaebing to, § 166 
Flagman, 

Duty and liability of company, § 202 
Signal to proceed as not relieving motorman from 
exercising care as to persons working on or 
near tracks, § 255 
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I*lagniaii—Oontlnued 

•Signaling motorman to cross intersection, duty 
to use reasonable care, § 224 
FlasMng slgnals, duty to install at ordinary Crossing, 

§ 239, n. 10 

Fog, 

Automobiles, contributory negligence as questlon 
for jury, § 325, p. 602, n. 58 
Prevention of collision, § 240 
Forfeiture. Franchise, post 
Franchise, §§ 27-98, pp. 148-212 
Abandonment, § 90 

Ground for forfeiture, § 92, p. 207 
Repair or paving of streets avoided by, § 124, 
p. 244 
Acceptance, 

Necessity and effect, § 35 
Stockbolders as bound by acceptance by di- 
rectors, § 12 
Amendment, § 36 
Application for, 

Necessity of compliance with statutory re- 
quirements, § 44 
Notice of, S 45 

Oompensation for use of streets based on fixed 
sum per car, § 33, p. 156 
Conditions of grant, §§ 32, 33, pp. 153-160 
Conflicting grants, § 73, p. 186 
Oonseut of City to use of streets, franchise grant- 
ed by legislature subject to, § 19 
Consolidation of companies, effect, § 153 
Oonstruction and operation of grant in general, 
§§ 71-74, pp. 182-188 

CJontract, franchise as binding contract on ac¬ 
ceptance, § 35 
Deflned, § 37 
Duratlon, § 87 

limitation as condition of grant, § 33, p. 156 
Power of municipality to limit, § 34 
Enlargement by legislature of rights under fran¬ 
chise granted by municipality, § 29 
Exclusive franchise, § 73, p. 185 
Power to grant, § 29 

Excuses for nonperformance, § 92, p. 208 
Expiration, 

Continuance of Service on basis of reasona¬ 
ble return, § 177 
Effect, § 87 

Bemoval of tracks, right to compel, § 109, 
n. 90 

Restoration of streets after removal of 
tracks, § 121 
Extension, § 88 

Forfeiture, §§ 91-97, pp. 205-212 

Bstoppel to claim forfeiture, § 93 
Extent of forfeiture, § 94 
Grounds, § 92, pp. 206-209 
Judicial or legislative determination of for¬ 
feiture, §§ 96, 97 

Persons entitled to assert forfeiture, § 95 
Remedies of company, § 91 
Restoration of streets after removal of 
tracks, § 121 
Waiver, § 93 

Grant of franchise, §§ 27-52, pp. 148-171 
Necessity, § 27 

Review by commission or court, S 48 


Franchise—Oontinued 

Implied extension or renewal, § 88 
Implied revocation, § 89 

Irrevocable grant, right of forfeiture for breach 
of condition, § 92 

Lessee bound by duties and liabilities of lessor, 

§ 149 

Misuser, ground for forfeiture, § 92, p. 206, n. 94 
Nonuser, § 90 

Ground for forfeiture, § 92, p. 207 
Judicial determination of forfeiture not re- 
quired, § 96 

Unihed management and operation, effect of 
contract for, § 151 

Operation of cars on tracks belonging to mu¬ 
nicipality, § 343 

Ordinance granting, sufficiency, § 46 
Paving of streets, striet construction of fran¬ 
chise, § 113 

Perpetual franchise, §§ 34, 87 
Power to grant, § 29 

Priority between conflicting grants, § 73, p. 186 
Private or local statute, grant of franchise, § 30 
Protection of rights, § 74 

Relief from part of obligations, power to modify 
franchise, § 36 
Renewal, § 88 

Oonsent of abutting owners dispensed with, 

§ 54 

Construction of renewal ordinance, § 83, 
p. 192 

Notice of application for, necessity, § 45 
Repair of streets, duty imposed by In general, 
§ 112 

Revocation, § 89 

Constitutional provislon making franchise 
revocable at pleasure of city, § 34 
Paving of streets, termlnation of duty, § 124, 
p. 244 

Rights which may be conferred in general, § 31 
Sale, §§ 145,146 

Highest bidder, § 52 
Secondary franchise deflned, § 37 
Statutory term, effect of grant in excess of, 
§ 87 

Striet construction, § 71 

Forfeiture provisions, § 91 
'Surrender, § 90 
Transfer, §§ 145,146 

Unauthorized franchise, status as revocable li- 
cense, § 89 
Validity, §§ 50, 61 
Fraud, 

Consent of abutting owners obtained by, effect, 
§ 66 

Contract, stockholders entitled to sue for re- 
BClssion, § 13 

Determination by commissioners in lieu of abut¬ 
ting owners’ consent to use of streets, § 69, 

p. 181 

Granting of franchise, effect, § 60 
Preight, transportation, 

Authority of Street railroad, S15 
Construction of franchise, § 72 
Power of municipality to grant franchise, 8 29 
Regulation against operation of freight cars, 
{§ 163,165 
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rreight, transportation—Continued 

Use of elevated traeks, consent of city, § 40 
Without authority, 

Forfeiture of franchise, § 92, p. 207 
Negligence, § 1S9 

Frequency of Service, regulation, § 164 
Frightening animals. Animals, ante 
Fumigation of cars, regulations requiring, § 164 
Funeral processions, 

Crossing in front of streetcar, contributory neg¬ 
ligence of drivers of vebicles in procession, 
§ 27S 

Custom of allowing to pass, admissibility of evi- 
dence in actions for injuries, § 310 
Looking by individual drivers in procession be- 
fore entering on traeks, contributory negli¬ 
gence, § 279, p. 425 

Gates, steam railway Crossing, duty of operator of 
streetcar, § 225 
Gauge, change of, 

Authority of company, § 105 
Power to require, § 107 
General denial, actions for injuries, 

Evidence admissible under, § 304, p. 453 
Issues under, § 304, p. 451 

Going value, purcbase by municipality, § 344, n. 1 
Gongs. Signals, generally, post 
Governor defined, § 1, p. 129 

Grade of Street, traeks constructed witb regard to 
future grade, negligence, § 223 
Greyhound motion defined, § 1, p. 128 
Grip car defined, § 1, p. 129 
Grip defined, f 1, p. 129 
Gross negligence, 

Contributory negligence no defense, § 211 
Xiookout as to persons on or near traeks, failure 
to keep, § 250 

Pleading, actions for injuries, § 302, p. 449 
Preponderance of evidence, establishment by, 
§ 318 

Gross receipts tax, applicability to company on sub- 
stitution of busses, § 174 

Guardian of minor owner of abutting property, con¬ 
sent to use of Street, § 64 
Guests, 

Automobiles, 

Contributory negligence, admissibility of evi¬ 
dence, § 310 

Presumptlons respecting negligence of guest 
in automobile struck by streetcar, § 307 
Recovery under humanitarian doctrine, § 290, 
n. 1 

Contributory negligence of occupant of vebicle 
driven by anotber, § 282 
Hanging on outside of car, offense, § 340 
Happening of accident, 

Contributory negligence, presumption, § 307 
Negligence, presumption from, § 306, p. 457 
Headliglits. Lights, post 
Health regulations, § 164 
Hearing, 

Commissioners, petition for permit to operate, 
S 24 

Excuse for failure to hear by bicycle rider in- 
jured, S 273 


Hearing—Continued 

Petition for detennination by commissioners in 
lieu of abutting owners’ consent to use of 
streets, § 69, p. 180 

Sound of approaching streetcar obstructed by 
person entering on traeks, contributory neg¬ 
ligence, § 279, p. 427 

Helpless persons, negligence in operation while ap¬ 
proaching, evidence, § 316, p. 476 
Highest bidder, sale of franchise to, § 52 
Horse railroad defined, § 1, p. 128 
Horses, 

See, also, Animals, generally, ante 
Collision, horse stopped close to traeks, § 235 
Contributory negligence, 

Attempt to cross in front of streetcar, § 278 
Child rider on or near traeks, § 284, n. 58 
Driving near cars, § 275 
Leaving horse on or near traeks, § 286 
Riding on or near traeks, § 274, p. 413. 
Stopping on or near traeks, § 281 
Liability for frightening, §§ 205, 206 
Loose on track, duties of streetcar operator, § 244 
Humanitarian doctrine, 

See, also, Last ciear chance, generally, post 
Admissibility of evidence, § 311 
Burden of proof, § 306, p. 456 
Contributory negligence, 

Burden of proving freedom from when relying 
on doctrine, § 307 

Injuries from operation of railroad avoid- 
able notwithstanding contributory negli¬ 
gence, §§ 288-295, pp. 436-443 
Instructions, § 333 

Pleading, § 302, p. 448; § 304, p. 451, n. 97 
Consistency in pleading, § 302, p. 446 
Preponderance of evidence, necessity, § 317 
Questions for jury, § 326 
Suflaciency of evidence, § 317 
Husband and wife, 

Consent to use of Street, right of husband of legal 
owner of abutting property, § 64 
Notice of claim for injuries, suflaciency, § 301 
Ignorance of perii on or near traeks, application of 
last ciear chance doctrine, §§ 292, 293 
Illness of motorman resulting in collision, § 228 
Imminent danger, 

Care required of motorman to avoid collision, 
§ 228 

Error of judgment by motorman resulting in col¬ 
lision, § 226 

Impeachment of witnesses in actions for injuries, 
§ 308 

Implied walver of grounds for forfeiture of franchise, 
§ 93 

Improvement of streets, 

Duty to improve Street or to pay therefor in gen- 
eral, § 113 

Paving of streets, generally, post 
Imputed negligence, 

Burden of proof, § 307 

Emergency vehicle, negligence of driver imputed 
to occupant, § 283 

Incapacity, pleading, actions for injuries, § 302, p. 446 
Income taxes, state assumption of company’s debts 
and Uabilities, § 345 

Indebtedness, municipal operation, J 341 
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Independent contractor, 

Liability of Street railroad for injuries resulting 
from construction or maintenance work by, 
§ 136 

Volunteer assisting employee of, liability of com- 
pany for negligent or wrongful acts, § 191 
Indictment, obstructing streets with poles, etc., suf- 
ficiency, § 141 

Inexperienced or incompetent employees, 

Admissibility of evidence as to in actions for in¬ 
juries, § 309, p. 468 

Liability of company for injuries, § 190 
Motorman, questions for jury in actions for in¬ 
juries, § 324, p. 496 
Proximate cause of injury, § 212 
Infants. Gbildren, generally, ante 
Inflrm persons, 

Negligence in operation wbile approacbing, evi¬ 
dence, § 316, p. 476 
On or near tracks, injuries to, § 262 
Contributory negligence, § 285 
Injunction against, 

Breach of duty relating to plan and mode of con¬ 
struction, § 108 
Construction and operation, 

After time limited, § 104 
Pailure to obtain required consents of abut- 
ting owners, § 68 

Remedy of abutting owners, § 101, pp. 216-219 
Bxercise of franchise, rigbt of taxpayer to bring 
suit, § 50 
Failure to. 

Operate, S 179 

Perform conditions of franchise, § 32 
Granting of consent by local authorities, suit by 
taxpayer, § 48 
Interference with, 

Operation, rights, or franchise, §§ 74, 180 
Right to use streets, § 72 

Laying of tracks in Street occupied by another 
company, § 131 

Maintenance, bar by consent of abutting owners to 
use of Street, § 67 

Maintenance of tracks in dangerous condition, 
§ 111 

Threatened removal of tracks, cross bili for com- 
pensation for use of streets, § 33, p. 158 
Unauthorized, 

Lease, § 147 

Occupation of Street, § 28 
Revocation of franchise, § 89 
Use of tracks by another company, § 131 
Violation of contract for joint use of tracks, § 152 
Injuries caused by running of train, applicability of 
statute making railroad companies liable, § 163 
Injuries from or incident to construction or mainte¬ 
nance, §§ 136-138 

Injuries to anlmals. Animals, generally, ante 
Injuries to persons, 

Actions for injuries, generally, ante 
Anticipating danger to chlldren, duty, § 259 
Approacbing track, duty of motorist to stop, § 251, 
p. 385 

Assumption by motorman pedestrlan would exer- 
cise due care, § 251, p. 381 
Attachment for, priority over mortgage, § 157 


Injuries to persons—Continued 

Avoidable notwithstanding contributory negli¬ 
gence, §§ 288-295, pp. 43^43 
Questions for jury, § 326 

Binding effect of acts and contracts of company’s 
representatives, § 12 

Ohange of relation from passenger to pedestrian, 
§ 245 

Children, §§ 258-261, pp. 391-396 
Companies and persons liable, §§ 185-188 
Construction or maintenance of Street railroad, 
injuries resulting from, §§ 136, 138 
Contract for medical aid, power of company to 
enter into, § 14 

Contributory negligence, generally, ante 
Crossing tracks between crossings, reliance on 
exercise of due care by pedestrian, § 251, 
p. 382 
Damages, 

Instructions, § 335 
Questions for jury, § 329 

Defects and obstructions in streets, generally, 
ante 

Blevated railroads, persons under, § 257 
Contributory negligence, § 272 
Instructions in actions for injuries, §§ 330-335, pp. 
507-513 

Intervening independent cause, liability for in¬ 
jury, § 226 

Last ciear chance, generally, post 
Leaving of track by car, 

Contributory negligence of person standing 
near track, § 268 

Injuries to persons on private premises, § 256 
Liability in general, §§ 189-204, pp. 310-329; §§ 
207-212, pp. 331-340 

Meeting vehicles, duty to avoid injury, § 233 
Parallel tracks, reliance on pedestrian to exer¬ 
cise due care, § 251, p. 383 
Passengers, collision between cars of different 
streetcar systems, § 224 
Care required as to passengers on cars of 
other companies, § 224 

Persons on or near tracks, §§ 245-262, pp. 372- 
397 

Aged persons, §’ 262 

Approacbing other cars or vehicles, § 253 
Brakes, care as to, § 247 
Care required in general, § 245 
Changing position by pedestrian, right to rely 
on exercise of due care, § 251, p. 383 
Children, §§ 258-261, pp. 391-396 
Contributory negligence, ante 
Control of car, generally, ante 
Current of air set up by movement of car 
causing injury, § 251, p. 384 
Curves, duty as to, § 254 
Custom as to, § 245 
Disabled persons, § 262 
Bnfeebled persons, § 262 
Equipment, care as to, § 247 
Fenders, care as to, § 247 
Infirm or disabled persons, § 262 
Lights, care as to, § 247 
Lookout, post 

Lying on track, care required, § 262 
Obstruction of view at Crossing^ dattefi^ S 252 
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Injuries to persons—Continued 

Persons on or near tracks—Continued 

Overhang, care as to persons on or near 
tracks, § 247 
Eounding curve, § 254 
Passing otiier cars or vehicles, § 253 
Precautions as to persons vrko are or should 
be seen, § 251, pp. 379-385 
Proximate cause, § 212 
Heliance on, 

Due care by pedestrian, § 251, p. 381 
Precautions or care of workmen, § 255 
Signals, generally, post 
Sleeping on or near track, § 262 
Speed, generally, post 
Status of injured person, § 253 
Stopping, post 

Violation of statute or ordlnance while in- 
juring, § 246 

Working on or near tracks, § 255 
Presence of children, 

Duty to anticipate, § 259 
May be anticipated, care required, § 258 
Proximate cause, § 212 
Instructions, § 334 

Questions of lav 7 and fact, §§ 322-329, pp. 486-507 
Reckless injury, question for jury, § 327 
Rescue of child from in front of approacbing car, 
duty of motorman, § 251, p. 3S4 
Sparks causing injuries to persons under elevated 
railroad, § 257 
Speed, post 

Street Crossing, duty when approacbing, § 252 
Verdicts and findings in actions for injuries, § 336 
Waiting to board car, reliance on due care by pe¬ 
destrian, § 251, p. 383 
Wanton injuries, questions for jury, § 327 
Warning, generally, post 
Willful injuries, 

Instructions in actions for injuries, § 333 
Questions for jury, § 327 

Injuries to property, care required and liability in 
general, § 189 
Insolvency, 

Duty to repair or pave Street as affected by, § 124, 
p. 248 

Obligations exceeding assets, § 13, n. 71 
Reorganization of compariy, § 11 
Instructions in actions for injuries, §§ 330-335, pp. 
507-513 

Burden of proof, § 330 
Oontributory negligence, § 332 
Damages, § 335 
Last ciear cbance, § 333 
Negligence of defendant, § 331 
Proximate cause, § 334 
Willful injury, § 333 

Insurer, Street railroad not liable as, § 189 
Interference witb operation, § 180 
Internal improvement, Street railroad as, § 5 
Jntersections, 

Approacbing, duties as to persons on or near 
tracks, § 252 
Oollisions, 

Ambulance rigbt of way, § 241 
Company rules, violation as to duties at In- 
tersection, § 238 

Control of car by motorman, g 238 


Intersections—Continued 
Collisions—Continued 

Duties at or approacbing, § 238 
Lookout, duties of motorman, § 238 
Railroad Crossing rules, application, § 238 
Starting by motorman at intersection, care re¬ 
quired, § 238 

Higber degree of care required, § 192 
Lookout, greater vigilance required, § 197, p, 321 
Negligence in approacbing, 

Questions for jury, § 324, p. 493 
SuflBciency of evidence, § 316, p. 475 
Reciprocal rigbts and duties of company and 
travelers. 

At intersections, §§ 209, 210, pp. 333-337 
Between intersections, §§ 208, 210 
Rigbt of way. 

At intersections, §§ 209, 210, pp. 334-337 
Between intersections, §§ 208, 210 
Signals or warnings, duties and care required, 
§ 202 

Speed and control, 

Care required, § 198 
Duties of motorman, § 238 
Reciprocal duties, § 209 
Reducing speed, § 199 

Stopping of car, regulations relatlng to, validity, 
§ 168 

Tracks of otber railroads, §§ 132-135 
Warning of approacb, regulations requiring, valid¬ 
ity, § 169 

Warnings, reciprocal duties, § 209 
Interstate commerce commlssion, regulations, ad- 
missibility of evidence on issue of contributory 
negligence in actions for injuries, § 310 
Interurban railroads, 

Automatic couplers, necessity, § 167 
Debned, § 4 

Fencing rigbt of way, § 170 
Francbise from City not required, § 40 
Reciprocal rigbts and duties of company and 
traveler at public or private Crossing, § 209 
Signals, regulations relating to, validity, § 169 
Speed, care required, § 198, n. 47 
Transportation of freigbt, construetlon and oper¬ 
ation of francbise, § 72 

Interurban Service, additional francbise not required, 
§ 27 

Intervening independent cause, liability for injuries in 
collision, g 226 

Intervention, mortgage foreclosure suit, § 158 
Intoxication, 

Care required as to persons on or near tracks, 
g 262 

Oontributory negligence, 

Admissibility on issue of, § 310 
Person injured on or near tracks, g 285 
Questions for jury, g 325, p. 503, n. 70 

Automobile driver, g 325, p. 501, n. 52 
Motorist, care required of motorman to avoid col¬ 
lision, g 228, n. 24 

Motorman, admissibility of evidence to sbow in¬ 
toxication at time of accident, g 309, p. 466 
Investigator, autbority to settle claim against com¬ 
pany, g 12 

Invitees, duties and care required, § 195 
Issues, actions for injuries, g 304, pp. 451-454 
Joinder of parties, actions for injuries, g 299 
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Jolnt and several liabillty for negligence In collislon, 

§ 227 

Joint or interchangeable use of tracks, contracts for, 

§ 152 , . . 

Joint-stock association, right to acquire and exercise 
riglit to construet and operate, § 20 
Joint tort-feasors, liability for negligence, § 185 
Joint use of Street, § 73, p. 187 
Jurisdiction, actions for injury, § 297 
Jury questions. Questions of law and fact, generally, 
post 

Kid cateber defined, § 1, p. 128 
Knowledge, 

Approacb of car, necessity of sounding warning 
by streetear, § 248 
Danger or defect, 

Admissibility of evidence in actions for in¬ 
juries, § 309, p. 464 

Pleading in actions for injuries, § 302, p. 446 
Presumption in actions for injuries, § 305 
Presence of person on or near tracks, application 
of last ciear chance doctrine, § 293 

Laches, 

Oompelling removal from streets occupied witnout 
authority, § 28 

Injunction suit by abutting owners, § 99, p. 217 
Ouster of Street railroad after expiration of fran- 
chise, § 87 

Prevention of deviation from original location, 

§ 75 

Right to construet railroad lost by delay, § 104 

Last ciear chance, 

Admissibility of evidence, § 311 
Answer in respect of, § 303 
Burden of proof, § 306, p. 456 
Contributory negligence, I 

Admissibility of evidence as to in action based 
on doctrine, § 311 

Burden of proving freedom from in relying on 
doctrine, § 307 

Care required after perii is or should be dis- 
covered, § 295 

Injuries to persons on or near tracks avoidable 
notwlthstanding contributory negligence, 
§§ 288-295, pp. 436-443 
Ability and opportunity to avoid injury, § 294 
Care required after perii is or should be dis- 
covered, § 295 
Cause of injury, §§ 289, 290 
Cessation or continuance of plaintiflP’s negli¬ 
gence, § 290 

Danger or perii, §§ 291-293 

Knowledge or ignorance of perii, §§ 292, 293 

Instructions, § 333 
Pleading, f 302, p. 448 

Preponderance of evidence, establishment by, § 317 
Proof of under general allegation of negligence, 
§ 304, p. 453 

Questions for jury, § 324, p. 494; § 326 
Sufficiency of evidence, § 317 
Law, questions of. Questions of law and fact, gen¬ 
erally, post 
law of road, 

Applicability, §§ 168, 210 

Contributory negligence of person injured on or 
near tracks, § 280 


Leaning on or near tracks, contributory negligence, 

§ 268 

Leases, §§ 147-149, pp. 266-269 
Assignment of lease, 

Liability for assignee*s negligent operatlon of 
road, § 187 

Rights and liabilities of assignee, f 149 
Validity, § 147 

Charter, lessee bound by charter of lessor, § 149 
Elevated railroad, extension to commonwealth, 

§ 345 

Liability for negligent operation, § 187 
License fee or tax, liability of lessee, § 175 
Municipal System, § 343 

Repair or paving of streets, duty of lessee, § 128 
Right of over private property, § 99, p. 213 
State, § 345 
Left tum, 

Contributory negligence in turning left by driver 
meeting streetear, § 280 
Duty of motorman to give warning, § 202, n. 15 
Signal ordinance inapplicable to streetear, S 169, 
n. 47 

License, 

Conductor, regulations requiring, § 166 
Fees and taxes, §§ 174r-176, pp. 295-300 

Increase of license fee, power of municipality, 
§ 33, p. 157 

Placing of poles in Street, effect as to liability for 
injuries, § 223 

Power of City reserved in granting franchise, § 32 
Licensees, 

Duties and care required, § 194 
Evidence in actions for injuries to, § 318 


Liens, § 155 

Consolidation of companies, effect, § 153 
Cost of repairing or paving Street, § 126, p. 250 
Foreclosure, § 158 
Priorities, § 157 

Life tenant of abutting property, consent to use of 
Street, § 64 


Lights, 

Assumption by driver of vehicle streetear will 
have proper lights, contributory negligence, 
§ 274 . ^ 

CompUance with law as not excuslng vigilant 
lookout, S 248 

Duties and care required, § 203 
Headlights, 

Duties and care required, § 203 
Operating without headlight, § 240 

Proximate cause of injury, § 212, n. 62 
Regulations relating to, validity, §§ 167,169 
Injuries to persons on or near tracks, § 247 
Lack of light by streetear, 

Contributory negligence of motorist attempta 
Ing to cross in front of streetear, § 278, 


n. 67 

Stopplng at intersection by motorist affecting 
contributory negligence, § 279, p. 424, n. 3 
Negligence in respect of, admissibility of evidence, 
§ 309, p. 467 

Questions for jury in actions for injuries, § 324, 
p. 492 

Illness of motorman causing running througn 
red light, § 228, n. 45 
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lights—Contlnued 

Red light—Continued 

Stopping by streetcar, contributory negligence 
of driver or occupant of emergency ve- 
bicle assuming streetcar was stopped, 
§ 2S3, n. 42 
Running car at night, 

High si>eed without lights, negligence, § 198 
"Without headlight burning, § 240 
Streets, regulations requiring, validity, § 170 
Traffic lights, stopping on tracks, contributory 
negligence, § 2S1 

Limitation of actions for injuries, § 298 

Injuries from negligence in repairing streets, § 138 
Listening, contributory negligence, evidence in actions 
for injuries, § 319 
Local authorities, 

See, also, Municipalities, generally, post 
Consent to construction and operation of Street 
railroad, “local authorities” whose consent is 
necessary, § 42 

Location. Route or location, generally, post 
Location of route or tracks, §§ 75-78 

Appeal from determination relating to, § 26 
Charter, statement in, efifect on power of mnnici- 
pality to grant rights in other streets, § 31 
Choice by company, f 105 

Designation by municipal authorities, necessity, 
etc., § 46 

Determination of, §§ 21-26, pp. 142-148 
Forfeiture of particular location, compelling re- 
raoval of tracks, § 109 

Private property, consent of local authorities, 
§ 99, p. 215 

Looking and listening, contributory negligence of per- 
son driving on or along tracks, § 276 
Looking up at elevated train passing, contributory 
negligence, § 272 
Lookout, 

Approaching Street Crossing, duties as to persons 
on or near tracks, § 252 

Care required of motorman, § 197, pp. 320-323 
Children on or near tracks, § 260 

Evidence in actions for injuries, § 316, p. 476 
Contributory negligence, 

Evidence in actions for injuries, § 319 
Person injured on or near tracks, effect of 
failure to keep lookout, § 263 
Crossing vehicles, negligence, evidence, § 316, 
p. 477 

Curve, injuries to persons on or near tracks, § 254 
Flat cars pushed from behind with electric en- 
gine, absence of lookout as negligence, § 229, 
n. 49 

Intersection, prevention of collision, § 238 
Liability for motorman’s failure to keep where 
not contributing to injury, § 226 
Meeting other cars or vehicles, § 253 
Ordinary care requiring lookout to avoid colli¬ 
sion, § 228 

Particular places as to persons on or near tracks, 
§ 248 

Passing other cars or vehicles, § 253 

Persons driving along tracks, duty of motorman, 

§ 234 

Persons on or near tracks, § 248 

Failure to keep lookout as gross negligence, 

§ 250 


Lookout—Continued 

Persons on or near tracks—Continued 
Rounding curve, § 254 

Proximate cause of injury, evidence as to, § 321 
Question for jury in actions for injuries, § 324, 
p. 491 

Regulations relating to, validity, § 169 
Stalled vehicle on or near tracks, § 235 
Sufficiency of lookout as to persons on or near 
tracks, § 248 
Trespassers, § 193, p. 317 

Turn in Street, duty of motorman approaching, 
§ 228 

Vigilant watch ordinance, generally, post 
Wilful or wanton injury, failure to keep l(X)kout, 
§ 211, n. 59 

Workmen on or near tracks, care to avoid in¬ 
jury, § 255 

Loops, right to construet, § 79 

Mail truck parked to collect from box, negligence of 
motonnan, § 235, n. 85 
Maintenance, §§ 111-128, pp. 228-254 

Injuries from or incident to, §§ 136-138 
Negligence in respect of, admissibility of evidence 
in actions for injuries, § 309, p. 464 
Offenses and penalties incident to, §§ 139-141 
Repalr of streets, generally, post 
Mandamus, remedy for imauthorized discontinuance 
of operation, § 184 
Map of purposed, 

Extension, § 83, p. 193 
Route, filing, etc., § 76 

Master and servant, imputed negligence, presumption 
in actions for Injuries, § 307 
Materiality of evidence, actions for injuries, § 308 
Materialmen, priority over mortgages, etc., § 157 
Mayor, municipal consent to use of streets granted to 
mayor’s agent, invalidity, § 41 
Mechanic’s lien, Street railroad as subject to, § 155 
Meeting, 

Animals or vehicles resulting in collision, § 233 
Other cars or vehicles, duties as to persons on or 
near track, § 253 

Mental disabllity, contributory negligence as ques¬ 
tion for jury in action for injuries, § 325, p. 503 
Messenger cable defined, § 1, p. 128 
Mileage, license tax bas^ on, § 174 
Minors. Children, generally, ante 
Misleading instructions in action for injuries, § 331, 
n. 5 

Last ciear chance, § 333, n. 21 
Negligence of defendant, § 331, n. 9 
Proximate cause, § 334, n. 23 
Missiles, throwing at car, offenses, § 340 
Mist, prevention of collision, § 240 
Mistake, 

See, also, Errors in judgment, generally, ante 
Payment of license tax, effect, § 176 
Monopoly, power to grant, § 29 
Mortgages, § 156 

Bonds secured by, rights of bondholders, § 154 
Default, mortgagee taking possession, liability for 
negligent operation, § 185 
Foreclosures, § 158 
Priorities, § 157 

Right of mortgagee to judicial determination in 
respect of forfeiture of franchise, $ 95 
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Motlve power, § 142 
Ohange, | 143 
Materiality, § 1, p. 127 
Regulation, § 163 
Motor defined, § 1, p. 128 
Motor vehleles, 

Assumption of risk of collision, § 263, n. 67 

Busses, generally, ante 

Collision, 

Ambulance, § 241 

Concurrent negligence of bost and motorman 
causing injuries to passenger, § 227 
Crossing track in front of car, § 231 
Duty and care required of Street railroads, 
§ 228 

Fire apparatus, § 242 

Intoxicated motorist, care required of motor- 
man, § 228, n. 24 

LfOokout required of motorman, § 228 
Loss of control by motorist resulting in col¬ 
lision, § 231, n. 2 

Passing anotber vebicle at curve, negligence, 
I 228 

Police vebicle, § 243 

Suddenly moving motor vebicle onto tracks, 
contributory negligence, § 276, n. 35 
Taxicab parking on tracks, joint and several 
liability to passenger in taxicab, § 227, 
n. 22 

Violation of law in use affecting liability for 
negligent operation of Street car, § 226 
Contributory negligence, generally, ante 
Control over moving automobile, presumption, 
§ 307 

Fender, contributory negligence of person rlding 
on, § 282 

Guests, generally, ante 

Questions of law and fact in actions for injury, 
§§ 322-329, pp. 486-507 

Reciprocal rigbts and duties of company and mo- 
torists, §§ 208-210, pp. 331-337 
Rigbt of way, generally, post 
Running board, contributory negligence of per¬ 
son rlding on, § 282 

Stalled automobile pusbed by streetcar, contrib¬ 
utory negligence causing injury, § 263, n. 67 
Unreglstered automobile as trespasser, 5 193, 
p. 315 
Motorcycles, 

Contributory negligence. 

Proximate cause of injury, § 287, n. 90 
Rider injured on or near track, § 273 
Motorman, declarations or statements of as admis- 
sible in actions for injuries, § 308 
Movement of car, negligence as question for jury, 
§ 324, p. 490 
Municipalities, 

Abandonment of part of municipally owned Sys¬ 
tem, § 181 

Abutting owners* suit to enjoin construction, city 
as party, § 101, p. 218 

Abutting property owned by city, consent to use 
of Street by Street railroad, §§ 64,66 
Acquisition by, g 341 

Approval of route or location, necessity, § 22 
Boundaries, extension, effect on Street railroad’s 
duty to pave streets, § 118 


Municipalities—Continued 

Bridges, apportionment of cost of rebuUding, 
§ 119, p. 238 

Change of motive power, consent, § 143 
Compensation for use of streets and bridges, pow¬ 
er to exact, § 33, pp. 156-160 
Consent to use of Street, §§ 37-52, pp. 162-171 
Cbange of route or location, § 77 
Change to motor busses, § 142 
Conditions, §§ 32, 33, pp. 153-160 
Connections with otber railroads, g 134 
Election on question of, § 47 
Extension of line, § 83, p. 193 
Failure to obtain. 

Remedies, g 28 

Rigbt to compel removal of tracks, § 109 
Hearing on application for, necessity, § 45 
Implied consent, § 46 

License fee or tax as prerequisite, § 175 
Necessity, §§ 37, 40 
Notice of application for, § 45 
Officers of boards from wbom consent ob- 
tained, § 42 

Operation and effect, § 50 
Ordinance granting consent, 

Submission to vote, § 47 
SuflBciency, § 46 

Persons to wbom consent given, § 41 
Presumption of granting of, § 49 
Proceedings to obtain, §§ 44-48, pp. 166-169 
Resolution granting, sufficiency, § 46 
Review by commission or court, § 48 
Revocatlon, § 89 
Rigbt to refuse consent, § 43 
Switches, turnouts, and sidings, § 79 
Time limit on construction of Street railroad, 
§ 104 

Use by one company of another’s tracks, § 129 
Validity, §§ 50, 51 

Consolidation, consent of abutting owners to con- 
tlnuance of operation, § 61 
Discontlnuance of operation, consent required, 
§ 181 

Extension of line, autbority to require or autbor- 
ize, § 22 

Forfeiture of francbise, rigbt to maintaln pro¬ 
ceedings, § 95 

Francbise, power to grant, § 29 
Lease of Street railroad, consent, § 147 
License fee or tax, power to impose, § 175 
Line extending tbrougb several municipalities, 
consent of local autborities, § 40 
Metbod of construction, regulation, § 106 
Mortgage of francbise, etc., consent, § 156 
Nonuser of francbise, declaration of revocation, 
§ 96 

Operation of, §§ 341-344, pp. 515-619 
Autbority, g 341 
Bridge, operation over, § 341 
Contract for construction, § 343 
Invalid contract, § 344 

Emergency deposit, grantor of Street railway 
purcbased by city as beneficial owner, 
§ 344 

Extent of system, g 342 
Lease, § 343 

Purcbase of railroad, g 344 
Speciol fund, application, g§ 342, 344 
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Munidpalities—Continued 

Ordinances, generally, post 
Paving of streets, generally, post 
Police power, generally, post 
Power to change rights or duties of company 
§ 17 

Private property, consent to construction on, § 99, 
p. 215 

Regulation, § 161 

Effect of delegation of power to state toard, 
etc., § 162 

Questions for jury in action for injuries, 
§ 322 

Relocation of tracks required or authorized by, 
§ 107 

Eepair of streets, generally, post 
Right of municipality to attack validity of fran- 
chise, § 50 

Route or location, appeal from decision of munici- 
pal autborities, § 26 

Sale of franchise, consent of municipal autbor¬ 
ities, § 52 

Surrender of franchise, acceptance, § 90 
Time limit on construction, authority to impose, 
§ 104 

Unification of transit system, § 341, n. 67 
Unified management and operation, consent to 
contract for, § 151 

Waiver of forfeiture of franchise, authority, § 93 
Nearsighted persons, contributory negligence on or 
near tracks, § 285 

Negative testimony, waming, suflSiciency in actions for 
injuries, § 316, p. 475 

Negativing defenses, pleading of action for injuries, 
§ 302, p, 449 
Negligence, 

Admissibility of evidence as to, actions for in¬ 
juries, § 309, pp. 462-469 
Burden of proof, actions for injuries, § 305; § 306, 
p. 455 

Care required and liability in general, §§ 189-212, 
pp. 310-340 

Circumstantia! evidence, establishment by, § 316, 
p. 475 

Oollisions, generally, ante 
Companies and persons liable, §§ 185-188 
Construction or maintenance of Street railroad, 
injuries resulting from, §§ 136,138 
Contributory negligence, generally, ante 
Imputed negligence, generally, ante 
Injuries to persons, generally, ante 
Motorman, admissibility of evidence in action for 
injuries, § 309, p. 467 

Operation, preponderance of evidence as essential, 
§ 316, pp. 47^80 

Other accidents, admissibility of evidence as to in 
actions for injuries, § 309, p. 466 
Pleading, actions for injuries, § 302, pp, 445, 447 
Necessity of pleading, § 304, p. 452 
Preponderance of evidence, establishment by in 
actions for injuries, § 312 
Presumptions, action for injuries, § 306, p. 455 
Res ipsa loquitur, rebutting presumption of negli¬ 
gence when doctrine applies, § 306, p. 458 
Speed, admissibility of evidence as to in actions 
for injuries, § 309, pp. 463, 467 
Statutory provisions, burden of proving freedom 
from in action for injuries, § 306, p. 458 


Negligence—Continued 

Weight and sufflciency of evidence in actions foi 
damages based on, § 312 
Negotiable Instruments, 

Power of, 

Company to issue, § 14 

President and secretary to bind compans 
by execution of notes, § 12 

Newsboy boarding car to sell papers, trespasser 
§ 193, p. 315 
Noise, 

Adjoining owner^s right to damages, § 189 
Excuse for not ringing bell, § 202, n. 19 
Frightening of horses, § 205 
Negligence in not yielding right of way to police 
vehicle, § 243, n. 56 

Notice, 

Backing streetcar resulting in collision, | 228 
Defect or obstruction in Street, § 222 
Paving of streets, § 125; § 126, p. 251 
Questions for jury in actions for injuries, S 324 
p. 492, n. 76 

Repair of streets, § 125; § 126, p. 251 
Notice of claim, actions for injuries, condition preced 
ent, § 301 
Nuisance, 

Abatement, § 108 

Abutting owners* action for damages, liability te 
abatement as defense, § 102 
Criminal responsibility, § 140 
Defect or obstruction in Street, liability for In 
juries, § 223 

Method of construction, § 105 
Operation after expiration of franchise, § 87 
Tracks in dangerous condition, § 111 
Unauthorized, 

Construction and operation, injunction bj 
abutting owner, § 101, p. 216 
Occupation of streets, § 28 

Removal of tracks, etc., § 109 

Obstructions, 

Defects and obstructions in streets, generally 
ante 

View, generally, post 
Occupant of vehicle, 

Contributory negligence as proximate cause o 
injury on or near tracks, § 287, n. 90 
Emergency vehicle, contributory negligence, § 28i 
Vehicle driven by another, contributory negll 
gence, § 282 

Offenses, 

Construction and maintenance, offenses Inciden 
to, §§ 140, 141 

Street railroad company or its servants, § 339 
Street railroad property or operation, offense 
agalnst, § 340 

Oflacers and agents, acta as binding on company, § 1 
One-man cars, 

Operation as negligence, § 204 
Power to authorize, § 166 
Open car defined, 8 li P- 130 
Operation, 

Conditions relating to, power to impose In grani 
ing consent to use of streets, § 33, p. 160 
Contract for unified management and operatior 
validity, § 151 

Contract not to operate, validity, 8 150 
Discontinuance, 88 181-184, pp. 303:^07 
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Operatlon—Continued 

Duty to operate, §§ 177-179 
Bvidence as to in actions for injuries, § 313 
Injunction against, remedy of abutting owners, 
§ 99, pp. 216-219 
Interference with, § 180 
Municipalities, ante 
Negligence, 

Admissibility of evidence in actions for in¬ 
juries, § 309, p. 465 

Preponderance of evidence as essential to 
establish, § 316, pp. 474-480 
Persons entitled to acquire and exercise right to 
construet and operate, § 20 
Pleading, actions for injuries, § 302, p. 445; § 
304, p. 452 

Rigbt to operate in general, § 19 
States, § 345 

Opinion evidence, admissibility in action for injuries, 
§ 309. p. 462 
Speed, § 309, p. 468 

Option, state’s option to purchase, § 345 
Ordinances, 

Agents of Street railroad required to look out for 
vebicles approaebing tracks, § 233 
Amendment, franchise ordinance passed as amend- 
ment of void act, § 51 

Brakes not complying with, injuries to persons on 
or near track, § 247 

Compliance with as condition of franchise, § 33, 
p. 165 

Oontract, nature of ordinance granting right to 
construet and operate, § 37 
Clontributory negligence, 

Evidence in actions for injuries, § 320 
Admissibility, § 310 

Person injured while violating ordinance, 
§ 266 

Enforcement of franchise ordinance by enacting 
penal ordinance, § 32 

Expenses, payment by company as condition to 
grant of consent by municipality, § 33, p. 156 
Extension of, 

Franchise, presumption of acceptance of 
amendatory ordinance, § 88 
Street railroad, validity, § 22 
Fenders not in compliance with ordinance, care 
as to persons on or near tracks, § 247 
Franchise ordinance, 

Oonstruction, § 71 
Statutory conditions, § 32 
Suflficiency, § 46 

Granting consent to use of Street, submission to 
popular vote, § 47 

Injuries to persons on or near tracks while vio¬ 
lating ordinance, § 246 

Injury as resuit of failure to comply with, plead¬ 
ing in action for injuries, § 302, p. 447 
Lease of Street railroad, authorization, 8 147 
Lookout, care required, § 197, p. 322 
Negligence in violating, 

Admissibility in action for injury, § 309, p. 
462 

Presumption in action for Injuries, § 306, 
p. 455 

Notice of purposed ordinance granting franchise 
or consent to use of streets, § 45 


Ordinances—Continued 
Paving of streets, 

Change in obligation by subsequent ordinance, 
§ 116 

Duty imposed by in general, § 113 
Exemption from duty, § 124, p. 245 
Prior apparatus having right of way over street- 
car, § 242 

Proximate cause of injury, violation as, evidence, 
§ 321 

Regulations in general, §§ 160-176, pp. 282-300 
Renewal of franchise, construction of ordinance, 
§ 83, p. 192 

Repair of streets, duty imposed by, § 112 
Right of way regulations, § 210 
Sale of franchise, consent of municipal author- 
ities, § 62 

Speed violations as negligence, § 200 
Collision, § 230 

Animals or vehicles Crossing track in 
front of car, § 231 

•Stopping by motorman required on first appear- 
ance of danger, § 234 

Vigilant watch ordinance, generally, post 
Violation, 

Basis of actions for injuries, evidence, § 315 
Cars stopping to take on passengers, negli¬ 
gence as to person on vehicle struck by 
car, § 234 

Collision between cars of different streetear 
Systems causing injuries to passenger, 
§ 224 

Negligence per se, § 189 

Warnings at intersection, streetear approaebing, 
§ 239 

Other accidents, admissibility of evidence as to in 
actions for injuries, § 309, pp. 462, 466 
Overhang, 

Care required of motorman in making curves and 
turns, § 228 

Contributory negligence of person injured, §§ 268, 
269 

Injuries to persons on or near tracks, § 247 
While rounding curve, § 254 
Streetear rounding curve, presumption respect- 
ing knowledge of pedestrian, § 307 
Ownership, 

Burden of proof, action for injuries, § 305 
Evidence as to in actions for injuries, § 313 
Pleading, actions for injuries, § 302, p. 445; § 304, 
p. 452 

Parallel tracks, reliance on due care exercised by per¬ 
son waiting to board car on parallel track, § 251, 
p. 38a 

Park commlssioners, 

Authority to license railroad in parks, § 29 
Consent to construction of Street railroad, valid¬ 
ity, § 46 
Parked vehicles, 

Collision with, § 235 

Meeting vehicle unable to pass parked car, 
§ 233, n. 16 

Negligent operation resulting in, evidence, 
§ 316, p. 477 

Parties, 

Actions for injuries, § 299 

Injunction suit by abutting owners, § 101, p. 218 
Partnershlp, right to acquire and operate, § 20 


88 C.J.S.—62 
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Passengers, 

Cars of other companies, degree of care required 
to, § 224 

Change of relation from passenger to pedestrian 
of person injured, § 245 

Contributory negligence of occupant of vehicle 
driven by another, § 282 

Determination of status, injuries to i)ersons on or 
near track, § 253 

Injuries to passengers in collision, concurrent 
negligence of host in motor vehicle and motor- 
man, § 227 

Injuries to person ceasing to be passenger, con¬ 
tributory negligence in violating rule or regu- 
lation of company, § 266 

Parked cars or vehicles discharging passengers, 
duties of motorman, § 253 
Regulations for safety and comfort, coinpany’s 
right and duty to adopt, § 171 
Service and accommodations, § 164 
Third person injured by, liability of company, 
§ 191 

Passing animals or vehicles, § 232 

Duties as to persons on or near track, § 253 
Negligence as question for jury, § 324, p. 496 
Paving of streets, 

Assessments for, priority of mortgage, | 157 
Change in obligation by subsequent statute or 
ordinance, etc., § 116 
Company or person obligated, § 128 
Doing of Work at company’s expense, § 126, 
pp. 249-252 

Duty to pave or otherwise improve Street or to 
pay therefor in general, § 113 
Duty to “repair”, etc., as including, § 123, p. 241 
Estoppel of company to deny liability, § 127 
Exemption from duty, § 124, p. 245 

Purchaser’s right to exemption of vendor, 
§ 146 

Existing, original, and subsequent pavement, 
duty to pay for, § 122 

Extension of line and of municipal boundaries, 
effect, § 118 

Financial hardship, effect on duty, § 124, p. 248 
Maintenance of pavement, duty of, § 115 
Necessity, determination of, § 123, p, 243 
Notice by municipal authorities, 

Necessity, § 125 

Prior to doing of work at company’s expense, 
§ 126, p. 251 

Ownership of paving, § 111 
Power of company, § 14 
Release from duty, § 124, p. 246 
Repair defined, § 123, p. 241 
Right of use by Street railroad as subject to right 
of City, § 72 

Scope and extent of duty, § 115 
Substitution of single for double tracks, effect, 
§ 117 

Tax as affecting duty, § 124, p. 248 
Termination of duty, § 124, pp. 244r-249 
Violation of paving ordinance as negligence per 
se, § 213, n. 85 
Pedestrians, 

Blinding lights, care required, § 247 
Care as to persons on or near tracks, § 245 
Change of relation from passenger to pedestrian 
of person injured, § 245 


Pedestrians—Continued 

Conductor’s duty to look out for, § 248 
Injuries to persons, generally, ante 
Knowledge of overhang of streetcar rounding 
curve, presumption, § 307 
Reciprocal rights and duties, §§ 208-210, pp. 331- 
337 

Wilful or wanton injury, failure to see pedestrian, 
§ 211, n. 50 
Penalties, 

License fee and tax, failure to pay, § 176 
Obstruction of fire apparatus, negligence on part 
of Street railroad, § 242 
Regulations, violation of § 172 
Personal injuries, 

Actions for injuries, generally, ante 
Injuries to persons, generally, ante 
Persons liable for injuries, §§ 185-188 
Petition, 

Actions for injuries, § 302, pp. 445-449 

See, also, Complaint, generally, ante 
Determination by commissioner in lleu of abut- 
ting owners’ consent to use of streets, § 69, 

p. 180 

Determination of propriety of forfeiture of right 
to operate, § 91 

Physical disability, contributory negligence of person 
on or near track, § 285 

Place, looking and listening by person Crossing tracks, 
§ 271, p. 410 

Place of injury, burden of proof of action for injuries, 
§ 305 
Platforms, 

Children permitted to ride on, negligence, § 195 
Passengers prohibited from riding on, validity of 
regulations by company, § 171 
Persons on as trespassers, § 193, pp. 315-316 
Pleading, 

Actions for injuries, 

Answer, § 303 

Complaint, declaration or petition, § 302, 
pp. 445-^9 

Evidence admissible under, § 304, p. 452 
Issues formed by, § 304, p. 451 
Complaint, generally, ante 

Injunction suits by abutting owners, § 101, p. 218 
Mortgage foreclosure suit, § 158 
Poles, 

Defects or obstructions, 

Approval of officials as excuse, § 223 
Indictment for obstructing streets, sufficiency, 
§ 141 

Liability for, §§ 213, 218 

License, person climbing trolley pole to repair 
City fire alarm wire, § 194 
Location as constituting nuisance, § 105, n. 31 
Motor vehicle striking defective pole, liability of 
company, § 191 

Relocation, authority to require, § 107 
Wrongful destruction by municipality, recovery 
of damages, § 137 
Poli ce power, 

Compelling operation, § 179 
Interference by conditions of grant, power of 
municipality, § 32 

License fee or tax, impositiou under, § 175 
Maintenance of tracks, § 111 
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Police power—Continued 
Paving of streets, 

Determination of necessity, § 123, p. 243 
Imposition of duty, § 113 
Relocation of tracks, § 107 
Removal of tracks, § 109 
Repair of streets, 

Determination of necessity, § 123, p. 243 
Duty in general, § 112 
Police vehicles, collision witk, § 243 
Oontributory negligence, § 283 
Positive testimony, warning, sufficiency in action for 
injuries, § 316, p. 475 
Preponderance of evidence, 

Oontributory negligence, establishment by in ac- 
tions for injuries, § 319 
Gross negligence, establishment by, § 318 
Last ciear chancd, reliance on, § 317 
Negligence, proof by in actions for injuries, § 312; 
§ 316, pp. 474-480 

Proximate cause, establishment by in actions for 
injuries, § 321 

Willful or wanton injury, establishment by, § 318 
Presumptions, 

Abandonment of right to occupy Street, § 181 
Acceptance of ordinance extending franchise, § 88 
Actions for injuries, §§ 305-307, pp. 454-461 
Animals or vehicles Crossing track in front of 
car, § 231 

Bonds, proper exercise of authority to issue, § 154 
Oontributory negligence, actions for injuries, 
§§ 307, 319 

Good faith in leasing franchises on property, § 147 
Granting of consent to construction and opera- 
tion, § 49 

Person seen on or near track as not in danger, 
§ 251, p. 381 
Prima facie case, 

Oontributory negligence, actions for injuries, § 319 
Injuries in collision due to obstruction of Street, 
§ 315 

Private property, 

See also Abutting owners, generally, ante 
Acquisition and use, § 99, pp. 212-216 
Pailure to obtain right of way as precluding for- 
feiture of franchise, § 92, p, 209 
Injuries to persons on, § 256 
Paving on private right of way, power to compel, 
§ 115 

Right of way on, 

Speed of cars, § 198, n. 47 
Status of railroad, § 6 

Substitute for highway temporarily obstruct- 
ed, duty to maintain in safe condition, 
§ 136 

Trespassers on, § 193, p. 315 
Private roads, duties as to persons on or near track, 
§ 252, n. 32 

Privilege tax on corporations, liability for, § 175 
Process, actions for injuries, § 300 
Projecting objects, res ipsa loquitur doctrine as ap- 
plicable to injury resulting, § 306, p. 458 
Prone or erect persons on or near tracks, lookout re- 
quired of motorman, § 248 
Proof, 

Actions for injuries, § 304, pp. 451-454 
Evidence, generally, ante 


Property, 

Offenses against Street railroad property, § 340 
Power of company to acquire and hold, § 14 
Protest by occupant of vehicle driven by another, 
oontributory negligence on failure to protest, § 282 
Proximate cause of injuries, § 212 

Burden of proof in actions for, § 306, p. 455 
Construction or maintenance of Street railroad, 
injuries resulting from, § 136 
Oontributory negligence, 

Burden of proof in actions for, § 307 
Evidence, § 321 

Person injured on or near tracks, § 287 
Evidence in actions for, § 321 
Instructions in action for, § 334 
Pleading in actions for, § 302, p. 448; § 304, 
p. 451, n. 97 

Question for jury in action for, § 328 
Public authorities, construction, acquisition and oper- 
ation, §§ 341-345, pp. 515-521 
Public convenience and necessity, 

Appeal from determination, § 26 
Certificate of public convenience and necessity, 
generally, ante 

Exteiision of line, power of munieipality, § 22 
Pinding by court as prerequisite, § 25 
Public nuisance, offenses by company, § 339, n. 57 
Public policy, conditions of grant, power of munici- 
pality, § 32 

Public Service commission, 

Bridges, 

Determination of number of tracks on, § 85 
Jurisdiction of contract for compensation for 
use, § 83, p. 159 

Repairs, apportionment of cost, § 119, p. 237 
Change of grade of Street, necessity of consent, 
§ 120 

Changes in construction, authority to require, 
§ 107 

Discontinuance of operation, 

Consent required, § 181 
Proceedings for, § 182 

Enforcement of conditions of franchise, § 32 
Fare established by, effect on rate fixed by City, 
§ 33, p. 160 

Lease, approval, § 147 

Maintenance and repair of streets, supervisory 
powers, § 114 
Regulation, power of, § 162 
Reorganized Corporation, jurisdiction over, § 11 
Stock, powers relating to, § 13 
Public Service Corporation, Street railroad company 
as, § 7 

Public use of Street cannot be denied by grant o1 
franchise, § 31 

Public utility, Street railroad regarded as, § 5 
Punitive damages in action for injuries, § 338 
Question for jury, § 329 
Purchase, munieipality, § 344 
Purchaser. Sale, generally, post 
Quadrilateral system defined, § 1, p. 128 
Quasi-public Corporation, Street railroad company re* 
garded as, § 7 

Questions of law and fact in action for injuries^ 
§§ 322-n329, pp. 486-607 
Act in emergencies, § 324, p. 496 

Oontributory negligence, § 325, p. 503 
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Questions of law and fact in action for injuries— 
Continned 

Approacliing Crossing or Street intersection, § 324, 
p. 493 

Approaching or passing other cars, § 324, p. 496 
Approacliing person, vehicle or animal on or 
near track, § 324, p. 494 

Avoidance of injury from defect or obstruction 
in Street, § 325, p. 502 
Care in operation, § 324, p. 4S9 
Cbildren, contributory negligence, § 325, p. 503 
Collision with streetcar, contributory negligence, 
§ 325, p. 497 

Companies and persons liable, § 323 
Contributory negligence, § 325, pp. 497-503 
Crossing, approaching, § 324, p. 493 
Damages, § 329 

Defects in tracks, structures, cars, equipment or 
streets, § 324, p. 4SS 
Avoidance, § 325, p. 502 

Disabled persons, contributory negligence, § 325, 
p. 503 

Frightening animal by car, § 324, p. 496 
Incompetency of motorman, § 324, p. 496 
Intersection, approaching. § 324, p. 493 
Lights, § 324. p. 492 

Looking and listening, contributory negligence, 
§ 325, p. 501 
Lookout, § 324, p. 491 
Mistakes of judgment, § 324, p. 496 
Movement, speed and control of car, § 324, p. 490 
Negative evidence, § 324, p. 493 
Negligence of defendant, § 324, pp. 487-496 
Obstruction in Street, avoidance of injury, § 325, 
p. 502 

Proximate cause, § 328 
Signals and warnings, § 324, p. 492 
Uiiavoidable accident, § 328 
Willful, wanton or reckless injury, § 327 
<5uo warranto proceedings for forfeiture of franchise, 
§ 97 

Radio programs on cars, regulation, § 164 
Railroads, 

Bridges, injunction against unauthorized construc- 
tion of Street railroad over bridge, § 28 
Crossings, 

Care required of person in charge of street¬ 
car, § 225 

Failure to stop pursuant to statute ordinance, 
negligence, § 200 

Regiilations relating to movement of cars, 
§ 168 

Warning signals, regulations requiring, va- 
lidity, § 169 

Extension of line of steam railroad as Street 
railroad, § 83, p. 192 

Franchise to operate Street railroad, propriety 
of grant to, § 20 

Incorporation of Street railroad under railroad 
incorporation act, § 9 

Stop, look and listen, comparison of duty of i)er- 
son approaching Crossing, § 271, p. 410 
Rails. Tracks, generally, post 

Rate, transportation, effect on status as Street rail¬ 
road, § 1, p. 127 

Rear view' mirror, lack of as contributory negligence 
proximate cause of injury, § 287, n. 84 


Receiver, § 159 

Appointment for lessee, effect as terminating lease, 
§ 148 

Liability for negligent operation, §§ 185, 187 
Right to reject lease, §§ 147, 159 
Reciprocal rights and duties of company and travelers 
on Street, §§ 207-210, pp. 331-337 
Recklessness, 

Contributory negligence no defense, § 211 
Question for jury in action for injury, § 327 
Recording, consent of abutting owners to use of streets, 
necessity, § 66 

Redemption from mortgage foreclosure sale, § 158 
Red lanterns at excavations, applicability of ordinance 
requiring, § 215 

Regulation, §§ 166-176, pp. 282-300 
Speed, §§ 200-201 

Violation of company rules as negligence, §§ 192, 
203 

Relevancy of evidence, actions for injuries, § 308 
Remainderman of abutting property, consent to use of 
Street, § 64 
Repair of streets, 

Change in obligation by subsequent statute or ordi¬ 
nance, etc., § 116 

Character of repairs required, § 123, pp. 241-244 
Company or person obligated, § 128 
Duty in general, § 112 

Estoppel of company to deny liability, § 127 
Excavations necessitating, § 123, pp. 241-242 
Exemption from duty, § 124, p. 245 
Extension of line and of municipal boundaries, 
effect, § 118 

Failure to perform duty, liability, % 213 
Financial hardship, § 124, p. 248 
Injuries from or incident to, §§ 136,138 
Making repairs at company’s expense, § 126, 
pp. 249-252 

Necessity, determination of, § 123, p. 243 
Neglect of duty, liability for injuries, § 186 
Notice by municipal authorities, 

Necessity, § 125 

Prior to doing of work at company*s expense, 
§ 126, p. 251 

Paving, inclusion in duty to “repair*', etc., { 123, 
p. 241 

Portion of Street included, § 117 
Release from duty, § 124, p. 246 
Scope and extent of duty, § 115 
Tax as affecting duty, § 124, p. 248 
Temporary obstructions permitted, § 214 
Termination of duty, § 124, pp. 244r-249 
Replication or reply, actions for injuries, § 303 
Reproduction cost, purchase of system by municipality, 
§ 344, n. 1 

Repugnancy, pleading, actions for injuries, § 302, p. 446 
Reputation, motorman, admissibility of evidence as 
to on Issue of ne^gence in actions for injuries, 
§ 309, p. 469 

Res gestae, admissibility of evidence as part of in 
actions for injuries, § 308 
Res ipsa loquitur, 

Application of doctrine In action for injuries, 
§ 306, p. 457 

Pleading doctrine, actions for injuries, i 304, 
p. 4o3, n. 33 
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Rescue from injuries from approaching car attempted, 
care required of motorman, § 251, p. 384 
Rescue of property, contributoi-y negligence of person 
injured on or near track, § 263 
Resolution granting consent for construction and op- 
eration, § 46 
Restoration of Street, 

After construction of Street railroad, § 111 
Change of grade, § 120 
Making of excavations, § 123, pp. 241-242 
Removal of tracks, § 121 

Reversion, cessation of use of right of way over pri¬ 
vate property, § 99, p. 214 
Review. Appeal, generally, ante 
Revocation, consent by abutting owners to use of 
Street, § 67 
Right of way, 

Ambulance, § 241 

Assumption by driver of motor vehicle on or near 
tracks, contributory negligence, § 274, p. 416 
Collision with bus, ordinance giving streetcars 
right of way, § 229, n. 48 

Defense in collision between cars of two different 
streetcar systems causing injuries to passen- 
ger, § 224 

Defined, § 208, n. 75 

Bmergency vehicle, contributory negligence of 
driver or occupant, § 283 
Fire apparatus, § 242 
Instructions in action for injuries, § 331 
Intersections, §§ 209, 210, pp. 334-337 
Interurban railroads, public or private Crossing, 

§ 209 

Knowledge of streetcar’s right of way by driver of 
vehicle, contributory negligence, § 279, p. 423, 
n. 87 

Ordinance giving priority to streetcars, validity, 
§ 168 

Pollce vehicles, § 243 

Regulation by statute or ordinances, § 210 
Road bed, validity of regulations, § 170 
Roller skates, contributory negligence of boy on roller 
skates on or near tracks, § 263, n. 68 
Rolling stock, § 144 

Route or location. Location of route or tracks, gen¬ 
erally, ante 

Rules of company. Oompany rules, generally, ante 
Runaways, duties of motorman approaching Crossing, 
§ 238 

Running at large, negligence in respect of animals, 
evidence, § 316, p. 479 
Running board, 

Automobile, contributory negligence of person rid- 
ing on, § 282 

Reliance on person standing near track to avoid 
being hit by running board, § 251, p, 383 
Ruts, motorcyclist stuck in rut due to negligence of 
Street railway company, recovery for resulting in- 
jury, § 273 

Safe condition, duty to construet and maintain tracks 
in, pleading action for injuries, § 302, p. 446 
Safety devices, 

Oare required in equipping cars, § 196 
Ordinance going beyond common law standards, 
validity, § 161 
Safety zone, 

Failure to light, liability for automobile collision, 
S136, n. 49 


Safety zone—Continued 

Liability of company to motorist, f 214 
Sale, §§ 145. 146 

Bonds unlawfully issued, rights of bona fide pur- 
chaser, § 154 

Consolidati on not effected by, § 153 

Duty of purchaser to repair or pave streets, § 128 

Pranchise, highest bidder, f 52 

Liability of, 

Purchaser, § 146 

Vendor for negligent operation, § 188 
Mortgage foreclosure sale, § 158 
Mortgage indebtedness apportioned in case of sale 
of part of line, § 156 

Organization of coriwration by purchaser of Street 
railroad, § 9 

Salt, regulations relating to pladng on tracks, valid¬ 
ity. § 170 
Sand, 

Failure to provide to prevent skidding, negligence, 

§ 198 

Sprinkling on tracks, regulations requirlng, valid¬ 
ity. § 170 
School children, 

Collision with automobile conveying, violation of 
statute, § 229, n. 49 

Control of car to prevent injury at Crossing, § 260 
Reduced fare, power to require as condition of 
franchise, § 33, p. 160 

School lands abutting on Street, authority of Board of 
Education to consent to use of Street, § 64 
Scope of employment, 

Liability of company for injurious acts of em- 
ployees, § 190 

Proof that employee was acting wlthin at time 
of injury, § 314 

Screens, regulations requirlng in winter, validity, § 167 
Seating capacity, regulation, § 164 
Seats, motorman, seat for, regulations requirlng, § 167 
Second look, failure to take by streetcar operator in 
collision, § 238, n. 59 

Senses, failure to use his senses by person injured 
Crossing tracks, contributory negligence, § 271, 
p. 409 

Separate negligent acts, pleading, actions for injuries, 
I 302, p. 445 

Separation of races, regulations requirlng, § 164 
Service of process, actions for injuries, § 300 
Set-off, recovery by munlclpality of cost of repairing 
or paving streets, § 126, p. 252 
Sewers, right of Street railroad to use streets as sub- 
ject to right of city to construet sewers, § 72 
Sickness, motorman, liability for injuries, § 190 
Sidings, 

License to construet, revocation, § 89 
Right to construet, § 79 

Sight-seeing busses, authority to operate, § 16, n. 27 
Signals, 

See also Waming, generally, post 
Adverse weather conditions, preventlon of colli¬ 
sion, § 240 

Ambulance or siren sounding, right of way at in- 
tersection, § 241 

Aniniflls or vehicles Crossing track in front of car, 
sounding gong, § 231 

Approaching Street Crossing, duties as to persons 
on or near track, § 252 
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Signals—Continued 
Assumption by, 

D river on tracks that streetcar will give 
proper warnings, coiitributory negligence, 

§ 2T4 

Motorman that child heard signal, g 261, n. 94 
Automatic signals, 

Attempt to cross in front of streetcar as con- 
tributory negligence, §278 
CSontributory negligence of person injured in 
relying on, § 264, n. 79 
Ohildren on or near track, § 260 
Collision, duty to give warning to prevent, § 236 
Contributory negligence of person injured Cross¬ 
ing track, § 270, p. 408 

Disabled person on track, care required, § 262 

Duties and care required, § 202 

Frightening of horses, § 205 

Injuries to persons on or near tracks, § 248 

Instructions in action for injuries, § 331 

Intersection, 

Crossing without signal by traffic officer, § 252 
Duty of motorman to give to prevent colli¬ 
sion, § 239 

Interurban railroads, duty to install at Crossing, 
§ 239 

Meeting animals or vehicles, § 233 
Nighttime operation, § 240 
Offenses by company or its servants, § 339 
Passing other cars or vehicles, duties as to per¬ 
sons on or near tracks, § 253 
Pedestrian in imminent perii entitled to warning, 
§ 292, n. 33 

Persons on or near tracks in general, § 248 
Police vehicles, right of way, § 243 
Precautions as to persons w’ho are or shoiild be 
seen on or near tracks, § 251, p. 380 
Questions for jury in action for injuries, § 324, 
p. 492 

Regulations requiring warning signals, validity, 
§ 169 

Reliance on exercise of due care by pedestrian on 
or near track, § 251, p. 382 
Rounding curve, injuries to persons on or near 
track, § 254 

Stop signals, contributory negligence of motor ve¬ 
hicles passing, § 283 
Traffic signals, generally, post 
Workmen, 

Care required, § 255 
Contributory negligence, § 267 

Signs, 

Railroad crossings, duties of Street railroad, § 239, 
n. 11 

Stop signs, generally, post 
Sirens, 

Ambulance at intersections, right of way, § 241 
Police vehicles, yielding right of way by street¬ 
car, § 243, n. 56 
Skidding, 

Automobiles, care required of motorman, § 234 
Failure to provide sand to prevent, negligence, 
§ 198 

Probability of, care required, § 192, n. 87 
Sleeping on or near tracks, care required as to per¬ 
son, § 262 

Slippery condition of Street, duty to prevent collision, 
§ 240 


Slot rails defined, § 1, p. 128 

Smoke, view of employee at steam railway Crossing 
obscured by smoke, duty, § 225 
Smoking in streetears, regulations prohibiting, § 164 
Snow, 

Care required in removal, § 192, n. 84 
Obstruction caused by, liability for injuries, § 221 
Pedestrian’s rights not enlarged by removal from 
tracks, § 208, n. 75 

Regulations requiring removal, validity, § 170 
Removal, right of company, § 221 
Snowsweeper streetcar, failure to have lights while 
waiting at railroad Crossing, § 240 
Sole negligence, pleading, actions for injuries, § 302, 
p. 448 

Sparks, injuries to persons under elevated railroad, 

§ 257 

Special fund, municipal operation, § 344 
Application of fund, § 342 

Special plea, contributory negligence, actions for in¬ 
juries, § 303 
Specific performance, 

Contracts to, 

Convey right of way over private property, 

§ 99, p. 213 

Operate Street railroad, § 182 
Duty to construet extension of line, § 83, p. 196 
Speed, 

Adverse weather conditions, prevention of colli- 
sion, § 240 

Animals or vehicles Crossing track in front of 
car, § 231 

Approaching vehicles, § 234 

Negligence in respect of, evidence, § 316,. 
p. 478 

Children on or near tracks, § 260 
Contributory negligence, 

Person Crossing track, assumption as to speed,. 

§ 270, p. 407 

Person injured on or near tracks, § 274, p. 415 
Curves, injuries to persons on or near tracks, 

§ 254 

Duties and care required, §§ 198-201, pp. 323-327' 
Fire apparatus collision, negligence predicated on. 

fact car was running at high speed, § 242 
Frightened animals, duty to reduce speed, § 206 
Injuries to persons, 

Approaching track, § 251, p. 385 
On or near tracks, § 249 
Children, § 260 
Intersections, ante 

Elnowledge of injured person, admissibility of“ 
evidence as to, § 310 

Lookout as to person on or near track, gross neg¬ 
ligence, § 249 

Negligence, evidence as to, § 316, p. 478 
Admissibility of, § 309, p. 467 
Sufficiency, § 316, p. 475 
Nighttime operation, § 240 

Occupant of vehicle driven by another, contribu-- 
tory negligence in not anticipating danger, 

§ 282 

Ordinance requirements, admissibility of evidence ■ 
as to In actions for injuries, § 309, p. 463 
Parked or stalled vehicles, negligence as re- - 
spects collision with, § 316, p. 477 
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Speed—Continued 
Passing, 

Animals or vehicles, § 232 
Other cars or vehicles, duty as to person on 
or near track, § 253 
Prevention of collision, § 230 
Proximate cause of injury, § 212, n. 65 
Evidence, § 321 

Question for jury in action for injuries, § 324, 
p. 490 

Regulations, validity, § 168 
Reliance on exercise of due care hy persona on 
or near tracks, § 251, p. 383 
Stalled vehicles, collision with, § 235 
Violation of statute, negligence, § 230 
Wilful or wanton injuries, § 211 
Workmen on or near tracks, care required, § 255 
Split switch, res ipsa loquitur doctrine as applicable 
in case of injury caused by deflection of car, 
§ 306, p. 457 

Sprinkling of tracks, regulations requiring, validity, 
§ 170 

Stalled vehicles, 

Collision with, § 235 
Contributory negligence, § 281 

Occupant of vehicle driven by another, § 282, 
n. 30 

Negligent operation resulting in collision, evi¬ 
dence, § 316, p. 477 

Standing on or near track, contributory negligence 
of person injured, § 268 
Starting, 

Collision with automobile, §§ 233, 234 
Intersection, care to prevent collision, § 238 
State, 

Operation by, § 345 

Discontinuance of operation, consent required, 
§ 181 

Regulation, power of, § 160 
Right to assert forfeiture of franchise, § 95 
Street taken over as state highway, liability of 
municipality for wrongful destruction of 
tracks, etc., § 137 

Substitution for municipality as party to con- 
tract for maintenance of highway, § 114 
Stations, 

Defined, § 1, p. 129 

Elevated railroads, right to construet, § 84 
Joint station, contract to establish, effect, § 150 
Statutory provisions, 

Amendment of charter of company, § 17 
Articles of incorporation, annulment, § 18 
Breach of statutory duty, pleading in actions for 
injuries, § 302, p. 448 

Conditions imposed by statute, franchise ordi- 
nance need not incorporate, § 32 
Consolidation of Street railroad companies, § 153 
Construction, statute relating to Street railroad 
in general, § 8 

Contributory negligence of person injured violat- 
ing statute, § 266 
Franchise grant by, 

City construed with statutes, § 71 
Private or local statutes, § 30 
Incorporation acts, § 9 

Injuries to persons on or near tracks while vio- 
lating ordinance, 8 246 


Statutory provisions—Continued 

Method of construction of Street railroad, regula- 
tory power conferred on municipality, § 106 
Negligence, presumptions of burden of proof, 
§ 306, p. 458 

Notice of claim, condition precedent to action 
for injuries, § 301 
Paving of streets, 

Change in obligatlon by subsequent statute, 
§ 116 

Release from duty, § 124, p. 246 
Proximate cause of injury, violation as, evidence, 
§ 321 

Questions for jury in action for injuries as to 
effect and reasonableness of regulations, § 322 
Ratifleation of invalid grant of franchise by mu¬ 
nicipality, § 51 

Regulation in general, §§ 160-176, pp. 282-300 
Repair of streets, 

Duty imposed by, § 112 
Release from duty, § 124, p. 246 
Right of way regulations, § 210 
Speed limits, violation as negligence, §§ 200, 230 
State operation, § 345 
Validity, § 8 

Venue, actions for injuries, § 297 
Violation, 

Basis of actions for injuries, evidence, § 315 
Negligence per se, § 189 

Warning by motorman approaching intersection, 
§ 239 

Steam, 

Regulation prohibiting use as motive power, § 163 
Right to sue as motive power, § 142 
Steam railroads. Railroads, generally, ante 
Stock and stockholders, § 13 

Franchise, acceptance by directors as binding on 
stockholders, § 12 

Issuance of stock, organlzation effected prior to, 
§ 10 

Liability of stockholders, § 13 
Negligence in operation, § 185 
Preferred stock, § 13 
Stop, look and listen, 

Bicycle rider, contributory negligence, § 273 
Children entering on or near tracks, contributory 
negligence, § 284 
Contributory negligence, 

Instructions in action for injuries, § 332 
Person injured Crossing track, § 271, p. 408 
Stop signs, 

Applicability of statute relating to, § 210, n. 45 
Emergency vehicles, contributory negligence in 
passing, § 283 

Failure to stop as negligence as to persons on 
or near tracks, § 249 

Streetear approaching, rights of motorman, § 238 
Stopping, 

Animals or vehicles Crossing track in front of 
car, § 231 

Contributory negligence, 

Driver of vehicle on or near tracks assuming 
streetear will stop, § 274, p. 416 
Evidence in actions for injuries, § 319 
Person injured Crossing track, assumptlon 
car will stop, § 270, p. 408 

Curves, injuries to persons on or near track, § 254 
Danger, regulation requiring stop, validity, § 169 
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Stopping—Continued 

Designation of stopping places, validity of regn- 
lations by company, § 171 
Distance, duty of person in charge of car ap- 
proaching car ahead on same track to main- 
tain stopping distance, § 224 
Duty to stop, § 199 

Frightened animals, § 206 
Pleading of actions for injuries, § 302, p. 447 
Wilful or wanton injuries, § 211 
First appearance of danger, injuries to persons 
on or near ti*ack, § 253 

Horse or vehicle on or near track, contributory 
negligence, § 281 

Intersection, duties of motorman to prevent colli- 
sion, § 238 

Meeting animals or vebicles, prevention of colli- 
sion, § 233 

Negligence in respect of, sufficiency of evidence, 
§ 316, p. 475 

Offenses by railroad company or its servants, 
§ 339 

Perii to following vehicle, care to prevent damage, 
§ 226 

Persons on or near tracks, 

Care required, § 249 

Contributory negligence of person injured, 
§ 268 

First appearance of danger, duty, § 253 
Eeliance on exercise of due care by persons 
on or near tracks, § 251, p. 383 
Eounding curve, § 254 
Workmen on or near tracks, § 255 
Plea setting up failure to stop actions for in¬ 
juries, § 303 

Police vehicle to be given right of way, § 243 
Prevention of collision, signal not heeded by 
person in charge of animal or vehicle, § 236 
Red light, contributory negligence of driver or 
occupant of emergency vehicle assuming 
streetcar was stopped, § 283, n. 42 
Regulation relating to, § 164 
Validity, § 168 

Eeliance on esercise of due care of persons on 
or near track, § 251, p. 383 
Steam railway Crossing, § 225 
Street Crossing, duties as to persons on or near 
track, § 252 

Sudden stop, questions for jury in action for in¬ 
juries, § 324, p. 491, n. 69 

Unknown object on track, duty to stop, § 251, 
p. 385 

Workmen on or near tracks, care required, § 255 
Street crossings. Intersections, generally, ante 
Street railroad companies or corporations, §§ 6-18, 
pp. 131-141 

Amendment of charter, § 17 
Capital, § 13 

Oertiflcate or articles of incorporation, § 10 
Consent to use of Street, granting to individuals 
as binding municipality to accept Corpora¬ 
tion, § 50 

Consolidation, § 153 

Liability to repair or pave streets, § 124, 
p.248; §128 

Mortgage, effect on property subject to, § 156 


Street railroad companies or corporations—Continued 
Directors, 

Acceptance of franchise, stockholders bound 
by, § 12 

Municipal interference with judgment of, 
§ 161 

Dissolution, § 18 

Survival of right to use streets, § 72 
Extension of corporate life of grantee, effect as 
extending franchise, § 88 
Forfeiture of charter, § 18 
Incorporation, § 9 

Leases, rights of dissenting stockholders, § 147 
Liability for material purchased by ofiicer or 
agent, § 110 

Limitation of franchise by corporate life of 
grantee, § 87 
Merger, § 153 

Duty to repair or pave streets, § 128 
New Company seeking to operate under expired 
franchise, consent of abutting owners, § 62 
Organization by purchaser, § 9 
Powers in general, § 14 

President, power to bind company by execution 
of notes, § 12 
Receiver, generally, ante 
Reorganization, § 11 
Revocation of charter, § 18 
Rules of company. Company rules, generally, 
ante 

Special charter, § 9 

Statutes relating to, construction and validity, § 8 
Stock and stockholders, generally, ante 
Successor, 

Duty to. 

Complete extension of line, § 83, p. 194 
Construet railroad, § 103 
Operate line, § 177 
Liability for, 

License fee or tax, § 176 
Negligent operation by predecessor, § 185 
Repair or paving of streets, § 128 
Winding up, § 18 
Streetears, 

Additional cars, regulations requiring, § 164 
Defined, § 1, p. 129 

Destination, regulation requiring designation, 
§ 164 

Equipment, care required, § 196 

License fees based on each car operated, § 174 

Standing on tracks, 

Liability for injuries, § 219 
Regulation prohibiting, § 163 
Temperature in cars, regulations, § 164 
Term cars as including, § 1, p. 129 
Trespassers on, care required, § 193, pp. 315-316 
Use of cars of another company, contract for, 

§ 144 

Streets, 

Consent to use of. Municipalities, ante 
Contributory negligence of person working in, 
evidence in actions for injuries, § 319 
Defects or obstructions in streets, generally, ante 
Paving of streets, generally, ante 
Repair of streets, generally, ante 
Structures in or over streets, right to construet, § 84 
Subleases, § 149 

Substitution of parties, actions for injuries, § 299 
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Subways, 

Defined, § 2 

Kiosks, power to require relocation, § 107 
Municipal construction and operation, § 343 
Promise of support to landowners, liability to 
landowners’ successor, § 99, p. 213, n. 91 
Stations, determination of number and location, 
§ 22 

Successor. Street railroad companies or corporations, 
ante 

Sudden incapacity, contributory negligence of person 
injured on or near track, § 285 
Sudden perii. Emergencies, generally, ante 
Sudden stop, duty to following vehicle, § 226, n. 19, 21 
Summer Street car defined, § 1, p. 130 
Supersedeas, effect of appeal from order approving 
location, § 26 

Surplusage, proof of, actlons for injuries, § 304, p. 452 
Swerving, 

Meeting vebicles, § 233 
Vebicle passed by streetcar, § 232 
Swltches, 

Consent of abutting owners, § 60 
Injunction by abutting owners, § 99, p. 217 
Projecting into highway, negligence, § 189 
Eight to construet, § 79 

Running cars against trafllc, negligence, § 189 
Standlng cars, liability for injuries, § 219 
Widening of Street, effect on location of tracks 
and switches, § 78 

Switchman, employment by company using anotber’s 
tracks, § 129 
Taxation, 

Acceptance of franchlse taxes, waiver of righit 
to forfeit franebise, § 93 

Oonditions of grant limiting taxing power, power 
of municipality, § 32 

Double taxation, license tax and property tax, 
§ 175 

■Gross receipts tax, applicability to company on 
substitution of busses, § 174 
^*In lieu” taxes, liability to pay additional amount 
for franebise, § 52 
Lessee’s liability, § 49, n. 86 
License fees and taxes, §§ 174r-176, pp, 295-300 
Liens for taxes, effect of consolidation of com¬ 
panies, § 153 

Mortgaged property, payment of taxes on, acqui- 
sition of lien superior to mortgage* § 157 
Paving of streets, imposition of duty as assump- 
tion of taxing power, § 113 
Privilege tax on corporations, applicability, § 175 
Repair of streets, imposition of tax as, 

Affecting duty to repair or pave, § 124, p. 248 
Bxercise of taxing power, § 112 
State operation, § 345 
Taxpayers, 

Appeal from order for discontinuance of Street 
railroad, rigbt of, § 182, n. 71 
Rigbt to tax grant of franebise because of fail- 
ure to obtain required consents of abutting 
owners, § 68 
Suit to enjoin, 

Exercise of franebise, § 50 
Granting of consent by local autborities, § 48 
Telepbone company, incidental interference by con¬ 
struction or maintenance of Street railroad, rigbt 
to relief, § 136 


Temporary incapacity, contributory negligence of per¬ 
son injured on or near track, § 285 
Tenant of abutting property, consent to use of Street, 
§ 64 

Tbird persons, liability for negligence or wrongful 
acts of, § 191 

Tickets, regulations requiring keeping of tickets for 
sale on cars, § 164 
Time, 

Actions for Injuries, § 298 
Looking and listening by, 

Person Crossing track, § 271, p. 410 
Vebicle approaebing a Crossing of streetcar 
tracks, § 279, p. 425 

Skidding by automobile onto track in attempt to 
round curve, duty of motorman, § 234 
Tires, contributory negligence df person injured 
stooping to fix fiat tire, § 268, n. 10 
Toll bridge, rigbt to use, § 85 
Toll roads, 

Consent to use, 

Abutting owners, § 70 
Local autborities, § 39 
Rigbt to use, § 86 

Topograpby causing bazardous Crossing, duty to in- 
stall warning signal or bell, § 239, n. 5 
Towns and townsbips. Municipalities, generally, ante 
Trackless trolleys, cbange from Street cars as aban- 
donment of rigbt of way over privatq property, 
§ 99, p. 215 
Tracks, 

Additional tracks, 

Commissioners may autborize under power 
to autborize extenslon, § 24 
Consent of abutting owners, necessity, § 59 
Injunction by abutting owner, § 101, p. 217 
Power of municipality to autborize another 
track in same Street, § 29 
Rigbt to construet, § 80 

Bridges, determination of number of tracks on, 
§ 85 

Compensation for use of streets based on mileage, 
§ 33, p. 156 

Connections witb otber railroads, § 134 
Construction and maintenance in proper or ap- 
proved manner, nonliability for injuries, § 223 
Contract not to cross anotber’s tracks, effect, 
§ 150 

Criminal responsibility for failure to keep in re¬ 
pair, § 140 
Double tracks, 

Cbange to single track, autbority of com¬ 
pany, § 105 
Defined, § 1, p. 128 

Forfeiture of rigbt to construet by laying of 
single track, § 92, p. 208 
Ordinance autborizing, effect as repeal of 
ordinance providing for single track, § 89 
Rigbt to construet, § 80 

Substitution of single track, effect on duty 
to pave Street, § 117 
Extension of line, generally, ante 
Grade of Street, duty to conform witb, § 120 
Joint or intercbangeable use, contracts for, § 152 
Joint use of Street, § 73, p. 187 
Location of route or tracks, generally, ante 
Lubricant on tracks, liability for injuries, { 220 
Maintenance, duty in general, § 111 
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Tracks—Coiltiinied 

Method of laying, etc., choice by company, § 105 
Negligence in respect of, evidence, § 315 
Admissibility of, § 309, p. 463 
Permitting use by another company, condition of 
franchise, § 33, p. 155 
Persons on or near tracks. 

Injuries to persons, ante. 

Trespassers, § 193, pp. 315, 317 
Power to impose conditions relating to, § 33, 

p. 160 

Projection above surface, 

Liability for inj'uries, § 216 
Nuisance, §§ 105,111 
Regulations relating to, validity, § 170 
Relocation, 

Power to compel, § 170, n. 80 
Required or authorized by public authorities, 
§ 107 
Removal, 

Abandonment of line, § 183 
Duty to restore Street, § 121 
Power of munieipality, § 109 
Right to compel, § 72 

Absence of franchise right, § 89 
After expiration of franchise, § 87 
Termination of duty to improve Street, § 124, 
p. 244 

Widening of Street, § 107, n. 57 
Repair, 

Pailure to keep in repair, liability, §§ 186, 
213, 216 

Joint expense of companies using same 
tracks, § 131 

Rights in and use of tracks of other railroads, 
§§ 129-131 

Sale of rails as personal property, § 145 
Spur track, 

Cars standing on, liability for injuries, § 219 
Right to construet, § 79 

Substitution of rails, authority to require, § 107 
Temporary tracks, consent of abutting owners 
dispensed with, § 57 

Use of another’s tracks, liability for negligent 
operation, § 185 

Widening of Street, effect on location of tracks, 
§ 7S 

Wrongful destruction by munieipality, recovery 
of damages, § 37 

Tractor-trailers, contributory negligence of person in- 
jured on or near track, § 274, p, 414 
Trafiic ofiicers, 

Care required of, § 210, n. 46 
Injuries to officer directing traffic at intersection, 
§ 248 

Traffic signais, 

Ambulance, right of way, § 241 
Change, duties as to pedestrian at Street Cross¬ 
ing, § 252, n. 43 
Contributory negligence, 

Crossing track, § 270, p. 404 
Person injured Crossing Street, duty to look, 
§ 271. p. 412 

Pire apparatus, right of way over streetears, 
§ 242 

Intersection, duty of motorman to obey, § 238 
Bounding curve, injuries to persons on or near 
track, § 254, n. 89 


Traffle signais—Continued 

Stopping vehicle on or near tracks, contributory 
negligence, § 281 

Trailers, regulations requirlng, § 164 

Tramway compared with and distinguished from, § 1, 

p. 126 

Transfers, power to require as condition of franchise, 
§ 33, p. 160 

Trapped pedestrian, reliance by motorman pedestrian 
would exercise due care, § 251, p. 382 
Trespass, 

Collision on private right of way with vehicle of 
trespasser, § 228 

Duties and care required as to trespassers, § 193, 
pp. 314-317 

Infant trespasser, question for jury in action for 
injuries, § 322, n. 11 

Operation after expiration of franchise, § 87 
Presumptions, actions for injuries, § 305 
Proximate cause of injury, § 212 
Recovery of damages for interference with opera¬ 
tion, § 180 

Unauthorized oceupation of streets, removal of 
tracks, etc., §§ 28, 109 

Willful or wanton injury to trespassers, evidence 
as to, § 318 

TroUey rope, injury caused by, res ipsa loquitur doc- 
trine, § 306, p. 457 
Trucks, 

Contributory negligence of person injured on or 
near tracks, § 274, p. 414 

Unloading from Street side, contributory negli¬ 
gence of person injured, § 267, n. 99 
Trustees, 

Abutting property, consent to use of Street, § 64 
Taking over company, § 13 
Tunnels, 

Municipal construction and operation, § 343 
Route determined by commissioners, § 24, n. 94 
Status as Street railroad, § 2 
Turning out for streetear, contributory negligence of 
driver of vehicle, § 277 
Turnouts, 

Consent of abutting owners, necessity, § 60 
Right to construet, § 79 
Turnplkes, 

Abutting owners' consent to use, § 70 
Consent of local authorities to use, § 39 
Right to use, § 86 
Turns, 

Care required of motorman, § 228 
Crossing streetear track by vehicle, contributory 
negligence, § 279, p. 425 

Sudden turn of motorist in front of oncoming 
streetear, § 231, n. 86 

U-turn by motorist across streetear tracks, con¬ 
tributory negligence, § 278 
Ultra vires, 

Condition of grant, estoppel to attack, § 32 
Lease of all franchises and property, § 147 
Unauthorized oceupation of streets, 

Abutting owners’ rights and remedies, § 99, p. 215 
Effect, § 28 

Ratification by local authorities, § 40 
Removal of tracks, etc., § 109 
Unavoidable accident, 

Boy stepping onto tracks, § 212, n. 69 
Questions for jury in action for injuries, § 328 
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XJnconsciousness of motorman, 

Collision resulting, § 228 
Liability for injuries, § 190 
Underground railroad, municipal construction and 
operation, § 343 

Unifled management and operation, validity of con- 
tract for, § 151 

Unknown object on track, duty to stop on discovery, 
§ 251, p. 385 

U-turn, contributory negligence of person injured on 
or near tracks, § 278 

Vacation of streets, right to compel on expiration of 
franchise, § 87 

Valuation, purchase of system by municlpality, § 344, 
n. 1 

Variance, actions for injuries, § 304, pp. 451-454 
Vebicles, 

Busses, generally, ante 
Gollisions, ante 

Nature of vebicles wbicb may be used, § 144 
Negligence in approacbing vebicles on or near 
track, evidence, § 316, p. 476 
Streetcars, generally, ante 
Venue, actions for injuries, § 297 
Verdicts and findings in action for injuries, § 336 
Vestibules, regulations requiring in winter, validity, 
§ 167 

Vibrations, abutting owner’s rigbt to damages, § 189 
View, obstruction, 

Contributory negligence of person injured as 
question for jury, § 325, p. 502, n. 57 
Driver of vebicle, contributory negligence of per¬ 
son injured, § 276 

Person entering on track, contributory negligence, 
§ 279, p. 427 

Street Crossing, duties as to persons on or near 
track, § 252 

Vigilance, motorman, admisslbility of evidence as to 
in actions for injuries, § 309, p. 467 
Vigilant watch ordinance, § 252 

Care as to persons on or near track, § 248 
Cbildren on or near tracks, care required, § 261 
Contributory negligence of person injured on or 
near track, § 263, n. 70 

Reliance on exercise of due care by pedestrian, 
§ 251, p. 382 

Stopping of car to prevent injuries to persons on 
or near track, § 251, p. 384 

Violence, excuse for failure to perform duty to oper¬ 
ate, § 178 

Vision obscured, duty to stop, look and listen by per¬ 
son Crossing track, § 271, p. 410 
Waiting rooms or cars, regulations requiring, § 164 
Waiver, 

Grounds for forfeiture of francbise, § 93 
Notice of claim for iajuries, § 301 
Notice to repair or pave streets, § 126, p. 251 
Walking on or near track, contributory negligence of 
person injured, § 269 
Wantonness, 

Answer to complaint cbarging, actions for inju¬ 
ries, § 303 

Burden of proof, actions for injuries, § 306, p. 456 
Lookout as to persons on or near tracks, failure 
to keep, § 250 

Pleading, actions for injuries, § 302, p. 449 
Preponderance of evidence, establisbment by In 
actions for injuries, § 318 
Questions for jury in action for injuries, § 327 


Warning, 

See, also, Signals, generally, ante 
Admisslbility of evidence in respect of failure to 
sound, actions for Injuries, § 310 
Approacb to person on or near track, evidence 
as to, § 316, p. 475 

Backing streetcar resulting in collision, § 228 
Crossing vebicles, negligence, evidence, § 316, 
p. 477 

Duties and care required, § 202 
Failure to give, proximate cause of injury, § 212, 
n. 65 

Infants, evidence as to negligence in warning of 
approacb of car, § 316, p. 476 
Intersections, reciprocal duties, § 209 
Knowledge of Injured person respecting, admissi- 
bility of evidence as to, § 310 
Negligence in respect of, admisslbility of evi¬ 
dence in actions for injuries, § 309, p. 467 
Occupant of vebicle driven by anotber, contribu¬ 
tory negligence in failure to warn of danger, 
§ 282 

Positive testimony, sufficiency in respect of, § 316, 
p. 475 

Precautions as to persons wbo are or sbould be 
seen on or near tracks, § 251, p. 380 
Proximate cause of injury, evidence, § 321 
Regulations requiring, validity, § 169 
Reliance on exercise of due care by pedestrians, 
§ 251, p. 382 
Rounding curve, § 254 

Watcbman, steam railway crossings, duty of opera¬ 
tor of streetcar, § 225 

Water, construction causing more water to flow onto 
adjoining land, liability, § 36, n. 49 
Wet condition of Street, duty to prevent collision, 
§ 240 

Widening of Street, 

EfPect on rigbt to lay tracks and switcbes, § 78 
Removal of tracks to allow for, § 107, n. 57 
Willfulness, 

Answer to complaint cbarging, actions for inju¬ 
ries, § 303 

Burden of proof, actions for injuries, § 306, p. 456 
Instructions in action for Injuries, § 333 
Pleading, actions for injuries, § 302, p. 449 
Preponderance of evidence, establisbment by In 
actions for injuries, § 318 
Questions for jury in action for injuries, § 327 
Windows, 

Automobiles, failure to keep open in beavy fog 
as contributory negligence, § 325, p. 502, n. 58 
Duty of motorman to keep front window ciear, 
§ 197, p. 323 

Wires, 

Defect or obstruction In Street, liability, §§ 213, 
217 

Electric wires over private property, 

Rigbt to compel removal, § 99, p. 213 
Rigbt to use after termination of trolley 
Service, § 99, p. 214, n. 11 
Rigbt to use overbead wires, § 142 
Wrongful destruction by municlpality, recovery 
of damages, § 137 

Workmen in Street, contributory negligence of person 
injured, § 267 

Question for jury, § 325, p. 498 
Workmen on or near tracks, injuries to, § 255 
Wrecking or attemptiiig to wreck car, offense, | 340 
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Abstract question, controversy presenting, § 4 
Accident, dismissal for including in statement through 
accident matters which do not exist, § 6 
Additional facts declining to hear controversy on 
ground additional facts should have Been includ- 
ed, § 6 

Additional parties, order to bring in additional party, 
§ 5 

Additional statements of fact to cure defect, court’s 
power to order, § 13 
Advisory opinion, 

Controversy presenting, § 4 
Dismissal of submission seeking, § 11, n. 17 
Afladavit of realty of controversy, § 7 

Transcript on appeal to include, § 16 
Agreed statement of facts used merely as evidence, 
distinction between, § 1 
Amendment of agreed facts, § 14 
Amicable submission, § 4, n. 34 
Appeal and error, § 16 

Dismissal of appeal where agreement is not en- 
tered on record, § 9 

Estoppel to object to rigbt to review, § 10 
Judgment in proceedings without affidavit of 
realty of controversy as nonappealable, § 7 
Appellate courts, jurisdiction of, § 3 
Attomey, 

Affidavit of realty of consent made by, § 7 
Power to submit controversy, § 5 
Signing agreement by, § 6 

Bankruptcy, dismissal of submission on defendant 
becoming bankrupt, § 11 

Briefs, statement in briefs not considered, § 13, n. 37 
Cancellation of agreement for submission, § 11 
Cbarter, submission of controversy to construe City 
cbarter before it becomes effective, § 4, n. 37 
Class, parties in controversy affecting all of a class, 
§ 5, n. 46 

Olerk of court, autbority to enter agreement of rec¬ 
ord, § 9 

Collusion, grounds for dismissal of submission, § 11 

Oolorable dispute, controversy presenting, § 4 

Common law practice, § 1 

Consent proceeding, § 1 

Consent to jurisdiction, § 3 

Construction, 

Agreement for submission, § 15 
Statement or agreement, § 13 
Statute, submission for purpose of, § 4, n. 26 
Statutes permttting submission, § 2 
Controversias wbich may be submitted, § 4 
Oorporations, power to submit controversy, § 5 
Costs, § 17 

Courts havlng jurisdiction, § 3 
Court’s powers in general, § 13 
Decision of court on agreed facts, § 15 
Dedaratory judgment, submission of controversy 
wbere dedaratory judgment action might be 
maintained, § 4, m 26 


Default judgment on submission, § 15 
Defendant, designating party as, § 5 
Definition, § 1 

Designation of parties on submission, § 5 
Discontinuance of origlnal action if parties agree to 
submission, § 10 

Discretion of court, award of cost, § 17 
Dismissal, § 6 

Agreement for submission, § 11 
Appeal on ground agreement is not entered on 
record, § 9 

Appellate court^s power to dismiss submission, 
§ 16 

Failure to file affidavit of realty of controversy as 
ground, § 7 

Original action if parties agree to submission, 
§ 10 

Documents annexed to agreed statement, § 6 
Duress, cancellation of agreement on ground of, § 11 
Entry of agreement on record, § 9 
Evidence, 

Adducing facts otber tban contained in agree¬ 
ment, § 13 

Court not required to take, § 6 
Submission containing evidence of facts, § 6 
Facts, § 15 

Submission must contain agreement as to facts, 

§ 6 

Filing agreement to submit, § 9 
Findings of fact on submission, § 15 
Form of judgment, construction of provisions of sub¬ 
mission as to, §15 
Fraud, 

Cancellation of agreement on ground of, § 11 
Dismissal of submission embracing statements 
wbich do not exist through fraud, § 6 
Future rights, submission of controversy involving, 
§ 4, n. 37 

Good faith, affidavit of, § 7 
Hearing, §§ 12-14 

Infants, controversy involving rights of infant, § 5 
Inference, facts must not be left to, § 6 
Inferences from agreement, § 13 

Inferences of fact, appellate court’s power to draw, 
§ 16 

Interest included in amount awarded, § 15 
Issues of fact, determination by court, § 13 
Judgment, 

Agreement of facts required to state matters re- 
lating to, § 6 

Dismissal of submission where no enforceable 
judgment could be entered, § 11 
Entry of agreement on record as part of judg¬ 
ment, § 9 

Setting aside or vacating judgment in proceed¬ 
ing without affidavit of realty of controversy^ 
§ 7 
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Jurisdiction, § 3 

Affidavit of realty of controversy as necessary 
to confer, § 7 

Agreement of f acts required to sbow, § 6 
Failure to enter agreement of record as depriving 
court of jurisdiction, § 9 
Objection to want of, § 10 
Justiciable controversy, necessity, § 6 
Law of anotber state, stipulation as to, § 6, n. 68 
Legal conclusions in statement not bindlng on court, 
§ 13 

Master, appointment to report facts in case, § 13 
Mistake, 

Amendment of agreement to correct mistake, § 14 
Cancellation of agreement on ground of, § 11 
Dismissal for including statement through mis¬ 
take matters wbich do not exist, § 6 
Modification of judgment of anotber court, 

Ground for dismissal of submission, § 11 
Jurisdiction of proeeeding, § 3 
Moot questlons, controversy presenting, § 4 
Moot submission, ground for dismissal, § 11 
Mortgage guarantor and certificate holders, dismissal 
of submission failing to include, § 5, n. 51 
Municipal corporations, power to submit controversy, 

§ 5 

Nature, § 1 

Necessary parties, § 5 

Oflacers, submission for determination of duties, § 4, 
n. 25 

Operation and efiPect of submission, § 10 
Parties, § 5 

Affidavit of realty of controversy made by, § 7 
Consent to amendment of agreed facts, § 14, n. 63 
Penalties, judgment for stipulated penalty, § 15, n. 75 
Persons who may submit controversy, § 5 
Persons who must make affidavit of realty of contro¬ 
versy, 8 7 

Plaintiff, designating party as, § 5 
Pleading, 

Necessity for, § 8 

Waiver of irregularities and defects by agreeing 
to submission, § 10 

Prayer for judgment, necessity for, § 6 
Prayer for relief, amendment of, § 14 
Presumption agreement containing all facts, § 13 
Presumption in favor of judgment on appeal, § 16 
Public importance, review of question involving, § 16 
Public policy, submission of controversy involving, § 4 
Punitive damages, submission including claim for, § 6 
Purpose of proceedings, § 1 


Questions of law, 

Determination by court, § 13 
Necessity that controversy present, § 4 
Real controversy, necessity for, § 4 
Realty of controversy, affidavit, transcript on appeal 
to include affidavit, §§ 7, 16 

Receiver’s certificate, judgment in stipulated case con- 
flicting with order providing for issuance, § 15 
Removal of cloud on title, submission of controversy 
for purpose of, § 4, n. 26 
Requisites of submission, §§ 6-9 

Reservations, agreement for submission must be with- 
out reservations, § 6 
Scope of appeal, § 16 
Scope of inquiry, § 13 

Setting aside or vacating judgment in proceedings 
without affidavit of realty of controversy, § 7 
Signing agreement for submission, § 6 
Special judge, power to determine controversy, § 12 
Special proceedings, submission of controversies sub- 
ject of special proceedings, § 4 
Special term of court, hearing submission at, § 12 
Special verdict, agreed statement as, § 1 
Statute of limitations, consideration where statute 
is claimed in briefs, § 13, n. 37 
Statutory provisions, § 2 
Substitute for action, § 1 

Summons, jurisdiction not affected by failure to serve, 
§ 1, n. 7 

Term of court for hearing, § 12 

Third parties, controversy involving rights of, § 5 

Time for appeal, § 16 

Title to realty, construction of agreement submitting, 
§ 13 

Transcript on appeal to include agreed statement of 
facts, § 16 
Trial, §§ 12-14 

Trlal by court without jury distinguished, § 1 
Trust, decision as to whether consent necessary for 
revocation was given, § 15, n. 73 
Trust deed, determination of validity of sale by trus- 
tee under deed, § 6, n. 54 

Trust indenture, submission for purpose of construc¬ 
tion, § 4, n. 26 

Truth of facts do not concern court, § 13, n. 30 
Waiver, 

Affidavit of realty of controversy, § 7 
Defects of pleading by agreeing to submission, 
§ 10 

Withdrnwal from agreement without consent of other 
party, § 13 
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Abutting owners, subrogation of municipality to 
rights of injured person against, § 16 
Accommodation acceptor, bolder’s right to subroga¬ 
tion on failure of accommodation acceptor to pay, 
§ 24 

Accommodation endorsers, 

Assumption of liability of accommodation en¬ 
dorsers by others, subrogation of persons 
assuming liability, § 23, n. 3 
Notice by endorser of claim to subrogation, § 23, 
n. 3 

Payment of negotiable instrument by, subrogation 
on payment, § 23 

Subrogation to rights to recover attorney’s fees 
on payment of note by, § 14, p. 613, n. 17 
Accommodation maker, 

Payment of note by accommodation maker essen- 
tial to subrogation, § 10, p. 608, n. 53 
Subrogation of maker paying note, § 23 
Accrual of right to subrogation, § 11 
Actions, establishment and enforcement of right, 
§§ 63-72, pp. 711r-726 

Adequate remedy at law affecting application of doc- 
trine, § 6, p. 594 

Administrators’ bonds, § 60, pp. 711, 712 

Parties in actiou by surety to enforce subroga¬ 
tion to original administrator’s rights, § 67, 
n. 75 

Time to sue to enforce or establish surety’s right, 
§ 66, pp. 717, 718 

Admiralty, doctrine applicable to suits in, § 64, p. 715 
Admissibility of evidence in action to establish or 
enforce subrogation, § 69 
Advancement by third persons. 

Means to discharge or discharging debt or en- 
cumbrance securing same, §§ 38-42, pp. 649- 
663 

Necessaries or to discharge encumbranee on 
property of persons incompetent to contract, 
§ 43 

Agent, subrogation to rights of Principal, § 26 
Aggravation of injury, tort feasor settling claim sub¬ 
rogat ed to injured person*s claim for aggrava- 
tion of injury, § 16, n. 56 

Alimony, enforcement of conventional subrogation by 
surety paying part of alimony, § 48, p. 673, n. 52 
Alteration of new mortgage received by person ad- 
vancing money to discharge prior mortgage, § 39, 
p. 659 

Amendment of complaint in action to establish or 
enforce subrogation, § 68, p. 722 
Ancillary proceedings to enforce or establish right, 
§ 64, pp. 716, 717 

Annuities, subrogation to rights of annuitant, § 7, 
n. 91 

Answer, action to establish or enforce subrogation, 
§ 68, p. 722 

Answer raising right to subrogation, § 64, p. 717 


Anticipating defenses, pleading in action to establish 
or enforce subrogation, § 68, p. 722 
Appeal, review of right to subrogation by appeal, § 72 
Appeal bond, 

Proceedings by surety in aid of execution to en¬ 
force and establish right, § 64, p. 716 
Subrogation between successive sureties, § 56, 
n. 28 

Subrogation of sureties, § 61, pp. 713, 714 

On appeal bond of indemnitor, § 59, p. 697 
Assessment subrogation of person discharging assess- 
ment lien, § 31, p. 633 

Assignee of insolvent debtor giving note to creditor, 
subrogation of, § 25 
Assignments, 

Advancement by third persons of means to dis¬ 
charge debt or encumbranee securing same, 
necessity of assignment for purpose of sub¬ 
rogation, § 38, p. 649 

As having nothing to right of subrogation, § 5, 
p. 592, n. 27 

Contractor’s assignment of funds after contract 
of suretyship, priority of surety’s rights as 
against assignee, § 59, pp. 706, 707 
Contractors’ bond sureties, right of subrogation 
as independent of assignment, § 59, p. 700 
Contractor’s surety, subrogation to rights of funds 
assigned by contractor, § 59, p. 703 
Debt to third person paying debt as affecting right 
to subrogation, § 9, p. 606 
Mortgages, 

Subrogation of assignee of mortgage com- 
pelled to pay mortgage for protection of 
assignee’s interest, § 33, p. 635, n. 93 
Subrogation of purchaser of discharging 
mortgage dependent on assignment, § 33, 
p. 636 

Necessity of assignment, 

By creditor to surety or guarantor entitled 
to subrogation, § 50 
To efifect subrogation, § 14, p. 612 
Where right of subrogation exists, § 3, n. 41 
Note, subrogation of assignee without recourse, 
§ 23 

PrincipaPs rights and remedies, subrogation of 
surety to existing independent of assignment, 
§ 57 

Redemptioner entitled to assignment to protect 
right of subrogation, § 39, p. 655, n. 76 
Retained percentages under construction contract, 
subrogation of contractor’s surety as against 
assignee, § 59, pp. 706-709 
Right of subrogation, § 12 
Subrogation as not assignment, § 1, n. 3 
Surety’s rights acquired by subrogation, § 53 
Assumption, 

Chattel mortgage, subrogation of purchaser dis¬ 
charging assumed mortgage, § 33, p. 641 
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Assumption—Continued 

Debt, subrogation of surety to creditor’s rights 
against third person assuming to pay, § 54, 
p. 687 

Encumbrance by junior encumbrancer, subroga¬ 
tion of junior encumbrancer paying assumed 
encumbrance, § 36, p. 644 

Encumbrance by purcbaser, subrogation of pur- 
chaser discharging assumed encumbrances, 

§ 32 

Lien by purcbaser, subrogation of grantor or 
mortgagor paying after transfer of encum- 
bered property, § 37 

Mortgage or deed of trust, subrogation of pur¬ 
cbaser assuming, § 33, pp. 636, 637 
Vendor’s lien by purcbaser, subrogation of pur¬ 
cbaser discbarging lien assumed, § 33, p. 639 
Vendor’s lien by vendee, subrogation of lender of 
funds to discbarge assumed lien, § 42, n. 65 
Attacbment, 

Attacbing creditor not paid in full subrogated 
to rigbts of lien discbarged, § 35, p. 643 
Subrogation of purcbaser of attacbed property 
discbarging judgment lien, § 33, p. 640 
Surety’s rigbt to attacb principaVs property be- 
fore debt becomes due, § 64, p. 715, n. 24 
Attacbment proceedings affecting rigbt of subrogee, 

§ 13 

Attorney, subrogation of attorney paying judgment to 
rigbts of Client against sberifif, § 25 
Attorney’s fees, 

Accommodation endorser subrogated to rigbt to 
recover fees on payment of notes, § 14, p. 613, 
n. 17 

Surety*s recovery on note to wbicb be bas been 
subrogated, § 62 

Bail bonds in criminal cases, subrogation of surety, 

§ 61, p. 713 
Bankruptcy, 

Contractor affecting surety’s rigbt of contribu- 
tion, § 59, p. 704, n. 10 

Judgment against bankrupt Principal as not pro- 
viding for subrogation of sureties, § 71 
Bankruptcy trustee removing goods pledged from 
jurisdiction as not divesting rigbt to subroga¬ 
tion, § 13 

Banks, administrator surcbarged witb deposit in in- 
solvent bank subrogated to rigbts of estate 
against bank, § 27 

Bili in action to establisb or enforce subrogation, § 68, 
pp. 720, 722 
Bilis and notes, 

Assignee of note, rigbt to subrogation, § 12, n. 85 
Assignee witbout recourse paying note, subroga¬ 
tion of, § 23 

Conflict of law as to guarantor’s rigbt of subroga¬ 
tion, § 46 

Endorsement, generally, post 
Excbange of notes, subrogation of bolders to se- 
curities given by persons excbanging, § 24 
Guardian paying notes secured by cbattel mort¬ 
gage subrogated to cbattel mortgagee’s rigbts, 

§ 28 

Holder, subrogation of, § 24 
Holder of instrument, subrogation of person sec- 
ondarily liable to rigbts of, § 23 
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Interest coupon note, subrogation of purcbaser to 
rigbts of bolder of vendor’s lien note, § 42, 
n. 76 

Joinder of guarantors of note in action to estab¬ 
lisb and enforce rigbts, § 67 
Joint obligors of notes, subrogation of executor 
of joint obligor paying note to rigbts of bold¬ 
er of note, § 17, n. 76 

Lender of money to take up note secured by ven- 
dor’s lien, subrogation of, § 42 
Limitation of action of surety on note to estab¬ 
lisb or enforce rigbt, § 66, p. 718 
Maker, subrogation of, § 23 

Partial substitution dependent on payment of note 
in full, § 10, p. 609 
Parties liable, subrogation of, § 23 
Purcbaser of wortbless note wbose money was 
used to pay off anotber note as not subro¬ 
gated to collateral, § 44 

Subrogation of parties to, §§ 22-24, pp. 621-624 
Sureties or guarantors, subrogation of, § 59, 
pp. 698, 699 

Surety bringing action on bili or note witb re- 
spect to wbicb be bas been subrogated, § 52 
Voluntary payment by endorser affecting subro- 
gations, § 23 

Bond of coexecutor, subrogation of eoexecutor sued 
on, § 27 

Bottomry lien, subrogation of lender of funds to dis¬ 
cbarge lien, § 40 

Building contract, person completing building as not 
volunteer, § 9, p. 604, n. 24 

Bulk sales, subrogation of accommodation maker ta 
rigbts of bolder to avoid bulk sale, § 23, n. 15 

Burden of proof, action to establisb or enforce subro¬ 
gation, § 69 

Carrier’s lien, 

Payment of freigbt by person secondarily liable 
as subrogating payer to rigbt of lien, § 14, 
p. 613, n. 21 

Subrogation of tbird person discbarging lien, 
§ 14, p. 611, n. 7 

Cbampertous deed, subrogation of grantee of, § 14, 
p. 614 

Cbattel mortgages. Mortgages, generally, post 

Cbecks, 

Payment by bank after witbdrawal of autbority, 
subrogation of bank, § 9, p. 604 
Subrogation of drawee against guarantor bank, 
§ 59, p. 698 

Subrogation of payee to collateral wbere drawee 
applies funds in satisfaction of anotber debt, 
§ 24 

City, subrogation to rigbts of city, § 5, p. 590, n. 1 

Civil law, subrogation as adopted from, § 2, p, 579 

Claims, 

Against debtor, necessity for, § 7 
Against decedenfs estate, subrogation of executor 
paying disallowed or unsworn claims, § 27 
Rigbt of creditor to enforce claim of debtor 
against anotber, § 6, p. 590 

Clean bands maxim, application of, § 6, p. 594 

Purcbaser of mortgaged cbattel discbarging mort¬ 
gage, § 33, pp. 640, 641 

Codebtor paying more tban proportion of debt, sub¬ 
rogation of, § 17 

Coexecutor, subrogation against, § 27 
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Collateral security, 

Subrogation of guarantor of note to collateral, 
§ 59, p. 69S, n. 69 

Subrogation of person secondarily liable paying 
note to bolder’s rigbt in collateral security, 
§ 23 

Collector’s bond, subrogation of surety, § 54, p. 6S9, 
n. 8 

Commingling funds as barring right to subrogation, 
§ 6, p. 598, n. 79 

Common law, subrogation as not common law doc- 
trine, § 2, p. 57S 

Community property, subrogation of spouse paying 
encumbrance, § 31, p. 632 

Complaint in action to establisb or enforce subroga¬ 
tion, § 68, pp. 721, 722 

Compromise with creditor, payment of compromise 
affecting subrogation to rigbts of creditor, § 48, 
p. 674 
Compulsion, 

Person voluntarily satisfying debt or default of 
anotber affecting right to subrogation, § 16 
Third person in paying debt affecting right to 
subrogation, § 9, p, 603 

Compulsory payment of debt for which another is 
primarily liable, subrogation of person paying 
under compulsion, § S 

Condemnation, subrogation of condemnor to mort- 
gagee’s rights, subrogation, § 31, p. 632, n. 57 
Oondition preeedent to action to establish or enforce 
right, § 65 

Conditional sale lien, subrogation of purchaser dis- 
charglng lien, § 33, p. 641 

Conditional sales, sureties on conditional sales note 
subrogated to rights of principal, § 57, n. 34 
Conditional tender of payment of debt, sufliciency to 
support right of subrogation, § 10, p. 608 
Conflict of laws, 

As to guarantor's right to subrogation, § 46 
Contractor’s surety's right to subrogation against 
assignee of retained percentages, § 59, p. 706, 
n. 24 

Limitation of action to establish or enforce right, 
§ 66, p. 718, n. 56 

Consent, partial subrogation allowed where creditor 
consents, § 10, p. 609 

Consideration of agreement for conventional subro¬ 
gation, § 4 
Constables, 

Subrogation of constable satisfying another’s debt, 
§ 29 

Subrogation to creditor’s rights on forthcoming 
bond, § 29 

Constitutlonality of statute, 

Denying depositary’s surety’s right to subroga¬ 
tion to priority of state, § 59, p. 697 
Providing that stockliolder paying liability is 
substituted to claim of creditor against Cor¬ 
poration, § 17, n. 73 

Constructive fraud preventing person from being pro- 
tected by subrogation, § 6, p. 596 
Constructive trust, 

Subrogation as in nature of, § 2, p. 581 
Subrogation in constructive trust in favor of one 
causing trust to arise, § 6, p. 596, n. 62 


Contractor’s bonds, 

Bondholders paying claims of sub-contractor sub¬ 
rogated to rights of sub-contractors against 
surety on bond, § 9, p. 605, n. 32 
Subrogation of sureties, § 59, pp. 699-709 

Rights of creditor, § 47, p. 670, n. 28; § 52, 
n. 34 

Contracts, 

Application of doctrine to contract rights, § 5, 
p. 588, n. 82 

Conventional subrogation, ante 
Legal subrogation, 

Contract as controlling exercise of right, § 3 
Effect of agreement for, § 3 
Not dependent on contract, § 3 
Loss or injuries caused by fault of another, sub¬ 
rogation of persons liable, § 16 
Modification or extinguishment of right of subro¬ 
gation by contract, § 13 

Payment of debt under contract to pay as not 
voluntary, § 9, pp. 605-607 
Subrogation arising by, § 1 

Third person contracting to pay debt, subroga¬ 
tion of surety to creditor’s rights against 
third person, § 54, p. 687 
Contribution, 

Subrogation as arising out of right of contribu¬ 
tion, § 2, p. 581, n. 26 

Subrogation of indemnitors to right, § 57, n. 34 
Contributory negligence, subrogation of persons whose 
own negligence contributed to loss or injury, § 16 
Conventional subrogation, § 4 

Advances of money to discharge mortgage pur- 
. suant to agreement, § 39, pp. 656-659 
Defined, § 1 

Loans for payment of existing mortgages pursu- 
ant to agreement, § 39, pp. 656-659 
Loans to discharge debt or encumbrance secur- 
ing same, § 38, pp. 649, 650 
Loss of right by conventional subrogee, § 13 
Matter of legal right, § 5, p. 592, n. 17 
Partial subrogation, § 10, p. 609 
Pleading contract in suit for conventional subro¬ 
gation, § 68, p. 722, n. 11 

Prejudicing or injuring rights, application of 
doctrine, § 6, p. 598 

Sureties’ right to enforce, § 48, p. 673, n. 52 
Corporations, directores right of subrogation against 
Corporation, § 25 
Cp-sureties, 

Bail bond, surety’s right of contribution from 
co-surety, § 61, p. 713 

Fiduciary’s surety subrogated to rights and rem¬ 
edies against co-surety, § 60, p. 711 
Joint bili by co-sureties to enforce subrogation, 
§ 67 

Subrogation of co-surety to rights and securities 
of creditors against co-sureties, § 59, p. 698, 
n. 68 

Subrogation of surety paying debts to rights of 
co-surety, § 47, p. 668 

Subrogation of surety to securities given credi¬ 
tor by co-surety, § 54, p. 684 
Subrogation to rights of co-surety, § 58 
Surety’s right to subrogation to claim of paid 
creditor asserted to detriment of innocent 
creditors of insolvent co-surety, § 55 


992 



INDEX TO SJJBROQATION 


Cotenant, subrogation of cotenant to creditor’s rigbts 
against interest of bis cotenant, § 21 

Creditor as party to agreement for conventional sub¬ 
rogation, § 4 

Cross-petition or cross-bill asserting rigbt to contribu- 
tion, § 64, p. 717 

Custom, subrogation as not originating in custom, § 2, 
p. 578 

Deatb of contractor affecting surety’s rigbt to sub¬ 
rogation, § 59, p. 705, n. 15 

Decedenfs estate. Executors or administrators, post 

Deeds of trust, 

Beneficiary or trustee discbarging junior deed 
of trust, § 36, p. 645 

Foreclosure, subrogation of purcbaser discbarg¬ 
ing encumbrance, § 35 

Lender of funds to discbarge deed of trust, sub¬ 
rogation of, § 39, pp. 654r^57 
Lender of money pursuant to agreement tbat it 
sball be applied to payment of existing deed 
of trust, § 39, pp. 656-659 
Purcbaser of cbattels encumbered by deed or 
trust discbarging lien, § 33, p. 641 
Security, advances by tbird person for discbarg¬ 
ing debt secured by deed under agreement to 
take new security as not voluntary payment, 

§ 39, pp. 656-659 

Subrogation of person discbarging, § 33, pp. 632, 
634-639 

Subrogation of purcbaser of property encumbered 
by deed of trust, § 33, pp. 634-639 
Tbird person discbarging prior deed of trust, 
subrogation of, § 36, p. 646 

Defective title, subrogation of purcbaser discbarging 
vendor’s 'lien affected by, § 33, p. 639 

Defense, 

Assertion of rigbt of subrogation by way of de¬ 
fense, § 64, p. 717 

Pleading anticipating defenses in action to estab- 
lisb or enforce subrogation, § 68, p. 722 
Pleading defenses in action to establisb or en¬ 
force subrogation, § 68, p. 722 

Deflnition, § 1 

Stranger, § 9, p. 603 
Surety, § 47, p. 668, n. 19 
Volunteer, § 9, p. 603 

Demand as condition precedent to action to enforce 
or establisb rigbt, § 65 

Depository, subrogation of offlciars security to rigbts 
against failed depositary, § 60, p. 710 

Depository bond, 

Subrogation between official surety and sureties 
for depository, § 56, n. 30 
Subrogation of sureties, § 59, pp. 695-697 

Paying part of losses to rigbts of creditor, 
§ 48, p. 673, n. 53 

To rigbt of creditor, § 47, p. 668, n. 17 

Deposits in banks, 

Administrator surcbarged witb deposit in insol- 
vent bank subrogated to rigbts of estate, § 27 
Subrogation of guardian paying ward for de¬ 
posit in insolvent bank, § 28 
Subrogation of officer depositing fund in bank 
becoming insolvent, § 30 

Deposits in court, subrogation of purcbaser deposit¬ 
ing money In court to discbarge judgment lien, 
§ 33, p. 640 
83 C.J.S.—63 


Deputies, subrogation of official’s security compelled 
to pay for default of deputy, § 60, p. 710 
Deputy collector of internal revenue, subrogation of 
deputy paying government money deposited in 
bank becoming bankrupt, § 29 
Deputy sberifP, sherifP subrogated to deputy’s rigbts, 

§ 29 

Devisees, subrogation of devisee paying debt or claim 
against estate, § 15 

Director, subrogation against Corporation, § 25 
Discount, satisfactlon of debt at discount affecting 
amount recoverable by subrogee, § 14, p. 614, n. 28 
Discretion of court in applying doctrine, § 5, pp. 591, 
592 

Displacement of intervening rigbt or title, doctrine 
inapplicable if rigbt displaced, § 6, p. 598 
Dlvidends, 

Subrogation of guarantor of dlvidends, § 52, n. 24 
Subrogation of guarantor of stock divldends to 
rigbts of creditor, § 47, p. 669, n. 20; § 48, 
p. 673, n. 52 

Doctrine of subrogation defined, § 1, n. 1 
Dower, 

Purcbaser of mortgaged property discbarging 
mortgage subrogated as against dower of 
grantor’s wife, § 33, p. 639 
Subrogation of widow discbarging encumbrance, 

§ 31, p. 632 

Drafts, subrogation of payee to collateral wbere 
drawee applies fund to anotber debt, § 24 
Duress, payment by tbird person under duress affect¬ 
ing rigbt to subrogation, § 9, p. 603, n. 19 
Earned and unpaid montbly estimates under con- 
struction contracts, contractores surety’s superior 
rigbts over assignees of, § 59, p. 707 
Encouragement of doctrine, § 5, p. 590 
Encumbrances and liens, 

Advancement by tbird persons of means to dis¬ 
cbarge debt or encumbrances securing same, 
§§ 38-42, pp. 649-663 

Advances by tbird persons to discbarge encum¬ 
brance on property of person incompetent to 
contract, § 43 

Cotenant discbarging lien, § 21 
Creditor’s liens passlng on subrogation, § 14, pp. 
611-614 

Creditor’s rigbt to enforce lien of debtor against 
anotber, § 5, p. 590 

Incompetent persons, loans by tbird persons to 
discbarge encumbrance on property of, § 43 
Loans to discbarge encumbrance on property of 
person incompetent to contract, § 43 
Maritime liens, generally, post 
Mecbanics’ lien, generally, post 
Person wbose property or funds is applied by 
otbers to satisfy encumbrance, § 44 
Persons against wbom surety may enforce liens 
of creditor, § 55 

Persons discbarging, §§ 31-37, pp. 630-648 
Administrator, § 27 

Assumption of cbattel mortgage, subrogation 
of purcbaser discbarging assumed mort¬ 
gage, § 33, p. 641 

Assumption of encumbrance by junior encum- 
brancer, subrogation of encumbrancer 
paying assumed encumbrance, S 36, p. 
644 
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Encumbrances and 'liens—Continued 
Persons discbarging—Continued 

Assumption of vendor’s lien by purchaser, 
subrogation of purchaser discbarging 
lien, § 33, p. 639 

Chattel mortgage, purchaser of chattel dis- 
charging mortgage, § 33, pp. 640, 641 
Conditional sale lien, purchaser of chattel 
discbarging lien of conditional sale, § 33, 
p. 641 

Cotenant, § 21 

Deed of trust, § 33, pp. 634-639 

Equity of redemption, purchasers of, § 34 

Execution, generally, post 

Executor, § 27 

Failure of title, 

Pledged stock, subrogation of purchaser 
discbarging lien affected by failure 
of title, § 33, p. 641 

Purchaser of land discbarging judgment 
lien, subrogation affected by failure 
of title, § 33, p. 640 

Subrogation of mortgaged chattel dis- 
charging mortgage affected by fail¬ 
ure, § 33, p. 641 

Subrogation of purchaser discbarging 
vendor*s lien affected by, § 33, p. 639 
Foreclosure sale purchaser discbarging en¬ 
cumbrances, § 35 

Grantee of purchaser at execution, fore¬ 
closure, judicial or similar sale, discharg- 
ing encumbrances, § 35, p. 642 
Grantor paying after transfer of mortgaged 
property, § 37 
Guardian, § 28 

Judgment lien, purchaser discbarging, § 33, 
p. 640 

Judicial sale purchaser discbarging encum¬ 
brances, § 35 

Junior encumbrancer discbarging senior lien, 
§ 36, pp. 644-647 
Maritime lien, § 31, p. 633 
Mortgages, post 

Partition sale purchaser, § 35, p. 643 

Discbarging judgment lien, § 35, p. 642 
Pledged property, subrogation of purchaser 
of pledged property discbarging lien, § 
33, p. 641 
Purchaser, 

Administrator’s sale, subrogation of pur¬ 
chaser invalid at sale, § 35, p. 644 
Encumbered property discbarging lien, 
§ 32 

Equity of redemption, § 34 
Execution, foreclosure, judicial and 
similar sales, § 35 

Mortgaged property discbarging mort¬ 
gage, subrogation of, § 33, pp. 
634-639 

Vendor’s lien, subrogation of purchaser 
discbarging lien, § 33, p. 639 
Redemption, subrogation of person redeeming 
from foreclosure, •§ 34 
Sheriffs sale purchaser, § 35, p. 642 
Subsequent encumbrancers, § 36, pp. 644-647 
Trustee, § 30, n. 27 
Vendor’s liens, post 


Encumbrances and liens—Continued 

Priority, subrogation not allowed if priority is 
disturbed, § 6, p. 598 

Salvage lien, subrogation of third person advanc- 
ing money to pay off lien, § 40 
Statutory lien, subrogation of officeres surety to, 

§ 60, p. 709, n. 50; § 60, p. 710 
Subordinate liens, enforcement of subrogation 
against, § 6, p. 597 

Surety subrogated to liens of creditor to secure 
payment, '§ 54, p. 685 

Tax eollector’s surety subrogated to statutory 
lien, § 60, p. 710 

Wage lien, subrogation of lender of funds to dis- 
charge lien, § 41 
Endorsement, 

Holder of bili or note subrogated to endorser^s 
rights, § 24 

Joint endorsers, subrogation of bolders to secur- 
ity given by, § 24 

Maker of note subrogated to transferee’s rights 
against endorser, § 23 

Mortgagor discbarging note subsequently en- 
dorsed by vendee of mortgaged property, § 37, 
n. 89 

Payment of instrument by, subrogation on pay¬ 
ment, § 23 

Subrogation of endorsers who are co-sureties to 
rights of creditors against co-sureties, § 59, 
p. 698, n. 68 

Subrogation to security held by debtor as en¬ 
dorser, § 9, p. 603, n. 16 

Endorser, subrogation of endorser paying bili or note, 
§23 

Equal equities, 

Affecting right, •§ 6, p. 595 
Application of doctrine, § 6, p. 598 
Equitable assignment. 

Junior encumbrancer discbarging senior lien to 
protect interest as equitable assignee, § 36, 
p. 644 

Payment of debt by surety operating as equitable 
assignment of debt and evidences thereof, 
§ 54, p. 683 

Subrogation operating as, § 14, p. 612 
Equitable lien founded on assignment of future pay- 
ments by contractor, rights of surety to, § 59, 
p. 703, n. 2 
Equitable nature, 

Aetion to establish and enforce right, § 64, pp. 
715-717 

Doctrine, § 2, pp. 580, 581 
Equitable right, necessity of, § 5, pp. 592, 593 
Equity of redemption, subrogation of purchasers of 
equity of redemption, 

Discbarging encumbrance, § 34 
To lien or mortgage which he pays off, § 34 
Establishment and enforcement of right, §§ 63-72, 
pp. 714-726 

Estoppel to assert right of subrogation, -§ 13 

Lender of funds to discharge debt secured by 
deed of trust or mortgage under agreement to 
take new security, § 39, p. 658 
Bvidence, action to establish or enforce subrogation, 
§69 

Execution, 

Discharge of execution for lien, subrogation of 
person discbarging, § 31, p. 633 
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Execution—Continued 

Purchaser at execution sale dlschargiiig encum- 
brances, subrogation of, § 35 
Bedemption by person not entitled to redeem, 
subrogation of such person paying money to 
execution sale purchaser, § 34 
Subrogation of sheriff satisfying execution, § 29 
Surety paying after levy on sufficient of princi- 
pars property afPecting subrogation to rights 
of creditor, § 48, p. 672 

Surety paying execution, subrogation to rights of 
creditor, § 54, p. 685, n. 68 
Bxecutors or administrators, 

Bond of executors or administrators, subrogation 
of sureties, § 60, pp. 711, 712 
Coexecutor, subrogation against, § 27 
Encumbrance, subrogation of executor or admin¬ 
istrator discharging, % 27 
Lender of money to pay estate debts, subrogation 
to representative’s right to reimbursement, 

§ 38, pp. 653, 654 

Presentation of claim for subrogation, § 64, p. 716 
Purchaser at administrator’s sale discharging 
mortgage, subrogation of, § 35, p. 642 
Purchaser at void administrator’s sale, subroga¬ 
tion of, § 35, p. 644 
Subrogation of, § 27 

Person giving Service or property to, § 15, 

p. 616 

Surety’s rights acquired by subrogation passing 
to personal representatives, § 53 
Exhaustion of remedies against principal as condition 
to right of subrogation, § 65 
Existence of claim or obligation, § 7 

Loan by third persons to pay existing claim or 
obligation, § 38, p. 651 

Mortgage of ward’s property affecting subroga¬ 
tion of mortgagee advancing money to dis- 
charge encumbrance, ■§ 43 
Vendor’s lien, subrogation of lender of funds to 
discharge vendor’s lien dependent on exist¬ 
ence of lien, § 42 
Bxtent of right, § 5, pp. 588-594 
Conventional subrogation, § 4 
Failure of consideration for note, subrogation of mat¬ 
er of note transferred by payee to pay for land, 
§ 23 

Failure of title, 

Pledged stock, subrogation of purchaser discharg¬ 
ing lien affected by failure, § 33, p. 641 
Purchaser of encumbered property, subrogation 
of purchaser discharging encumbrance, § 32, 
p. 634 

Purchaser of land discharging judgment lien, 
failure of title affecting right to subrogation, 
§ 33, p. 640 

Purchaser of mortgaged chattel discharging 
mortgage, right to subrogation affected by 
failure, § 33, p. 641 

Purchaser of mortgaged property, subrogation of 
purchaser discharging mortgage, § 33, pp. 634, 
637 

Subrogation of purchaser discharging vendor’s 
lien affected by, § 33, p. 639 
Fair resuit, subrogation dependent upon, § 6, pp. 596- 
599 

Federal courfs jurisdiction of suit by surety to estab- 
lish preferred claim, § 64, p. 715, n. 17 


Fidelity bonds, 

Pleading laches in action by surety on fidelity 
bond to enforce subrogation, § 68, p. 722, n. 16 
Subrogation of surety, § 54, p. 687, n. 89; p. 688, 
n. 98, 7 

Fidueiary bonds, subrogation of surety, § 54, pp. 688- 
690; § 60, pp. 711, 712 

Fidueiary capacity, subrogation of persons acting in, 
§§ 25-30, pp. 62^30 

Fireman, 

Subrogation of city paying injured fireman’s 
wages to fireman*s claim against tort feasor, 

§ 16, n. 67 

Subrogation of town to claims against person in- 
juring fireman, § 16, n. 67 

Foreclosure. Mortgages, post 

Form, subrogation doctrine as ignoring form, { 2, 
p. 580, n. 21 

Form of remedy to establish and enforce right, § 64, 
pp. 715-717 

Fortheoming bond, subrogation of sheriff or con- 
stables to creditor’s right on bond, § 29 

Foundation in justice and equity, § 2, pp. 579, 580 

Fraud, 

Advancements by third person to discharge debt 
or lien securing it obtained by fraud, § 38, 
p. 651 

Agent fraudulently using principars funds to pay 
off another’s property, subrogation of prin¬ 
cipal, § 44 

Contractor’s surety subrogated to cause of action 
in fraud against contractor, § 59, p. 701, n. 85 
Debtor’s fraud as barring right of subrogation, 

§ 14, p. 613 

Enforcement of subrogation against innocent 
surety wronged by principaVs fraud, § 6, 
p. 598, n. 79 

Holder of fraudulent deed of trust discharging 
prior deed, § 36, p. 646 

Loans to discharge vendor’s lien operating as 
fraud, § 42 

Loans to pay mortgage procured by fraud, sub¬ 
rogation of defrauded lender, § 39, p. 655 
Note obtained by, subrogation of maker to rights 
of payee, § 23 

Purpose of subrogation is to prevent, § 2, p. 583 
Release of security, subrogation of surety affected 
by fraudulent release, § 49 
Request to third person to pay debt operating as 
fraud affecting subrogation, § 9, p. 606, n. 40 
Right of subrogation affected by, § 6, p. 596 
Subrogation of surety against innocent person 
wronged by principaPs fraud, § 54, p. 688 
Trust deed providing for subrogation obtained by 
fraud, § 31, p. 630, n. 38 

Volunteer, person induced by fraud to pay an- 
other’s debt as not volunteer, § 9, p. 603 

Freedom from fault as requisite to right, § 6, pp. 595, 
596 

Funds of persons applied to satisfy debts of another, 
§44 

General denial in suit to establish or enforce subro¬ 
gation, § 68, p. 722, n. 16 

General principies applicable to rights of subroga¬ 
tion, §§ 5-14, pp. 588-614 

Good conscience, 

Subrogation as based on, § $, p. 588 
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Good conscience—Continued 

Subrogation founded on doctrine of, § 2, p. 579, 
n, 19 

Good faith, mistake in payment made under good 
faith, § 9, p. 607 
Grantee of purcliasers, 

At execution, foreclosure, judicial and similar 
sale discbarging encumbrances, § 35, p. 642 
Mortgaged premises discharging mortgage, sub¬ 
rogation of, § 33, p. 637 

Gronnd rent, subrogation of bondholder to pay ground 
rent, § 38, p. 651 

Guarantors. Sureties or guarantors, post 
Guardian, 

Purchaser compelled to pay mortgage released by 
guardian without authority subrogated to 
guardian^s rights, § 33, p. 636 
Right of subrogation, § 28 

Guardian’s bond, subrogation of surety, % 54, p. 689, 
n. 8; § 60, pp. 711, 712 
To rights of creditor, § 48, p. 673, n. 52 
He who seeks equity must do equity, application of 
doctrine, § 6, p. 594 

Head tax on alien passengers, subrogation of person 
paying, § 31, p. 633 
Heirs, 

Subrogation of heir discharging encumbrance to 
rights of creditors, § 21, n. 98 
Subrogation of heir paying debt or claim against 
estate, § 15 

Highway contractor*s surety, § 59, p. 700, n. 80, p. 

704, n. 7, 10, 15, p. 706, n. 24, p. 707, n. 25. 
Highway districts, subrogation of state voluntarily 
paying debt of dissolved highway district, § 9, 
p. 602, n. 16 

Homestead, subrogation of widow discharging en¬ 
cumbrance, § 31, p. 632 

Homestead rights, subrogation against, § 36, p. 647 
Hospital, subrogation of hospital treating injured per¬ 
son to claim against tort feasor, § 16, n. 67 
Husband and wife, 

Advancement by husband to pay notes secured by 
mortgage as volunteer, § 38, p. 651, n. 16 
Encumbrance on spouse’s property, subrogation of 
sponse discharging, § 31 

Lender of funds for necessaries or to discharge 
encumbrance on property of married woman, 
§43 

Payment by wife of husband^s debt, subrogation 
of wife to right of creditors, § 17, n. 74 
Surety of wife or husband, right of wife to right 
of subrogation, § 47, p. 669 
Surviving spouse, subrogation of surviving spouse 
paying debt or claim against decedenfs es¬ 
tate, § 15 

Ignorance, subrogation of person paying debt in ig- 
norance of facts, § 9, p. 607 

Ignorance of subrogee, relief notwithstanding igno¬ 
rance, § 6, p. 596 

Illegal act, subrogation not predicated on failure to 
do illegal act, § 5, p. 593 

Implied assigmnent, necessity to effect subrogation, 
§ 14, p. 612, n. 11 

Implied contract for conventional subrogation, § 4 
Improvement assessment liens, subrogation of lender 
of money to pay, § 38, p. 653 


Improvements, 

On land of another, subrogation of person making, 
§ 45 

Subrogation of person making improvements on 
good faith belief that he is owner of property, 
§ 7, n. 91 

Incompetent persons, 

Loans for necessaries or to discharge encumbrance 
on property of person incompetent to contract, 
§ 43 

Third person advancing funds to discharge en¬ 
cumbrance on property of persons incompe¬ 
tent to contract, § 43 
Indemnitors, 

Subrogation of sureties of, § 59, p. 697 
Subrogation to right of contribution, § 57, n. 34 
Surety, § 62 

Indemnity, subrogation of person paying pursuant to 
indemnity agreement to creditores right, § 16 
Independent proceedings to establish or enforce right, 
§ 64, pp. 716, 717 

Independent sureties, subrogation between, § 56 
Infants, lender of funds for necessaries or to discharge 
encumbrance on property of infant, § 43 
Injury caused by fault of another, subrogation of per¬ 
sons liable for, § 16 

Instructions to jury, actions to establish or enforce 
subrogation, § 70 

Insurance agent, subrogation to insurer*s right against 
insured, § 26 

Insurance beneficiary subrogated to rights of person 
paid from Insurance proceeds, § 44 
Intent, 

Decedentes estate, intention of person paying claim 
against estate to be subrogated, § 15, p. 616 
To extinguish debt by payment, § 10, p. 610 
Intention to waive right of subrogation, § 13 
Interest, 

Note, recovery by surety suing on note to which 
he has been subrogated, § 52 
Subrogee’s right to interest on sum involved from 
date of payment, § 71 

Intermeddler’s right to subrogation, § 6, p. 595 
Paying debt of another, § 9, pp. 601-607 
Intervening equities, subrogation not allowed as 
against, § 14, p. 613 

Intervening liens, notice to lender of funds to dis¬ 
charge debt secured by deed of trust or mortgage 
under agreement to take new security affecting 
right of subrogation, § 39, p. 659 
Investment by guardian, subrogation of guardian 
wrongfully investing funds, § 28 
Issues and proof, action to establish or enforce sub¬ 
rogation, § 68, pp. 722, 723 

Joinder of parties in action to establish or enforce 
subrogation, § 67 

Joint accommodation makers, subrogation to rights of 
comaker, § 23 

Joint endorsers, subrogation of holders to securities 
given by, § 24 

Joint Judgment debtors, subrogation of, § 19 
Joint tortfeasors, 

Appeal bond surety in action against Joint tort- 
feasor, subrogation to rights of judgment 
creditor against other tortfeasors, § 61, p. 714 
Subrogation against, § 16, n. 71 
Subrogation of indemnitors to joint tortfeasor’s 
right to contribution, § 57, n. 34 
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Jointly or Jointly and severally liable for same debt, 
subrogation of person so liable, §§ 17-21, pp. 618- 
621 

Judgment, 

Assignment of Judgment against principal to sure- 
ty affecting rlght of subrogation of surety, 
§50 

Bilis and notes, right of persons secondarily liable 
paying instrument to protectlon of Judgment 
obtained by holder, § 23 

Oreditor’s Judgments passing on subrogation, § 14, 
pp. 611-614 

Fiduciary satisfying judgment, subrogation to 
beneficiary*s rights, § 25 

Joint Judgment debtors, subrogation to creditor’s 
right to extent of amount paid, § 19 
Stranger paying Judgment, right of subrogation, 

§ 9, p. 606, n. 38 

Surety’s right of subrogation afifected by assign¬ 
ment, § 60 

Tender of amount of debt by stranger as not pay- 
ment affecting subrogation, § 10, p. 609 
Judgment lien, 

Assignee of vendor discharging lien, subrogation 
of, § 37 

Discharge of lien, subrogation of person discharg¬ 
ing, § 31, p. 633 

Junior Judgment creditor discharging prior en- 
cumbrance, § 36, p. 645 

Partition sale purchaser discharging Judgment 
lien, subrogation of, § 35, p. 642 
Subrogation of purchaser of land discharging lien, 
§ 33, p. 640 
Judgment or decree, 

Appeal bond surety*s subrogated on paying Judg¬ 
ment, § 61, pp. 713, 714 

Establishment and enforcement of subrogation, 
action for, § 71 
Judicial bond, 

Subrogation of original surety against successive 
surety, § 56, n. 24 

Subrogation of sureties, § 61, pp. 712-714 
Judicial sales, subrogation of Judicial sale purchaser 
discharging encumbrances, § 35 
Junior encumbrancer, 

Advances by Junior encumbrancer to discharge 
superior liens affecting right to subrogation, 
§ 38, p. 649, n. 2 

Discharging senior lien, § 36, pp. 644-647 
Purchaser of land encumbered by vendor’s lien 
discharging lien subrogated as against Junior 
encumbrancers, § 33, p. 639 
Redemption by junior encumbrancer from prior 
mortgage, subrogation of, § 39, p. 656 
Subrogation of Junior encumbrancer discharging 
lien, § 31, p. 631 

Junior lienholder, subrogation not allowed where Jun¬ 
ior lienholder’s rights would be prejudiced, § 6, 
p. 598 

Jurisdiction to establlsh or enforce right, § 64, p. 716 

Kinds of subrogation, § 1 

Laches, 

Action to establlsh or enforce subrogation, plead- 
ing laches, § 68, p. 722, n. 16 
Enforcement and establishment of right, § 66, pp. 
718, 719 


Landlord and tenant, 

Encumbrance discharged by lessee, subrogation of 
lessee discharging, § 31, p. 631 
Materialmen furnishing material to lessee not sub¬ 
rogated to lessee*s privilege of paying rent due 
under lease, § 45 

Ijandlord’s lien, subrogation of lender of rent money 
to lien, § 38, p. 652 

Landlord subordinating lien to chattel mortgage, right 
to subrogation, § 9, p. 604, n. 26 
Lawful transactions, necessity of, § 5, pp. 592, 593 
Legal subrogation, § 3 
Defined, § 1 
Legatees, 

Subrogation of legatees paying debt or claim 
against estate, § 15 

Subrogation of lender of money to devisee charged 
with payment of legacies to rights of legatee, 

§ 38, p. 652 

Legislature’s right to limlt application of doctrine, § 6, 
p. 594 

Llability to pay, insufflciency to support right of sub¬ 
rogation, § 10, p. 608 

Liens and encumbrances, generally, ante 
Life Insurance beneficiary, subrogation to creditores 
claims against estate of insured, § 15, p. 616 
Life tenant, 

Liability for improvement made by good falth 
owner under doctrine of subrogation, § 7, n. 91 
Subrogation of executor secondarily liable paying 
for losses by life tenant, § 27 
Subrogation of tenant discharging encumbrance 
on estate, § 31, p. 631 
Limltation of actions, 

Enforcement or establishment of right, § 66, p. 718 
Exemption from statute, subrogation including 
right to exemption, § 14, p. 612, n. 17 
Joint mortgagor discharging liability on note 
barred by limitations as not volunteer, § 18, 
n. 80 

Surety’s right to subrogation of payment after 
running of limitations in favor of surety, § 48, 
p. 672 

Loans, 

Construction contractor, superior to contractores 
surety over assignment securing loan, § 59, 
pp. 707, 709 

Third persons making loans for necessaries or to 
discharge encumbrances on property of per¬ 
sons incompetent to contract, § 43 
Third persons to discharge debt or encumbrance 
securing same, §§ 38-42, pp. 649-663 
Loss caused by fault of another, subrogation of persons 
Uable for, § 16 

Loss of right of subrogation, § 13 

Junior encumbrancer redeeming from prior mort¬ 
gage, § 39, p. 656 

Malpractice, tort-feasor settling with Injured person 
subrogated to injured person’s claim for malprac¬ 
tice, § 16, n. 56 
Maritime liens, 

Lender of money to discharge lien, § 40 
Subrogation of person discharging, § 31, p. 633 
Marriage of mortgagor, conventional subrogation af- 
fected by knowledge of, § 4 
Master and servant, 

Subrogation of master to rights of injured person 
against servant, § 16 
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Master and servant—Continued 

Wages and medical expenses of injnred employee, 
subrogation of person paying, § 16, n. 67 
Materialmen’s and laborer’s lien, subrogation of mort- 
gagor lending f unds to pay, § 41 
Matter of rigbt doctrine as not matter of right, § 5, 
pp. 591, 592 

Maxims of equity, application of, § 6, pp. 594-599 
Mechanics’ lien, 

Lender of money to discbarge lien, § 41 
Payment of lien as essential to subrogation, § 10, 
p. 607, n. 50 

Subrogation of person discharging, § 32, p. 633^ 
Subrogation of person paying, § 31, p. 631, n. 45 
Lien to protect another’s right, § 31, p. 631, 
n. 40 

Surety’s right to acquire lien on theory of subro¬ 
gation to contractores rights, § 59, p. 702 
Medical expenses of injured employee, subrogation of 
person paying, § 16, n. 67 
Medium of payment, 

AfFecting right to subrogation, § 10, p. 608 
Bili or note, medium affecting right to subrogation, 

§ 23 

Surety’s or guarantor’s right to subrogation af- 
fected by, § 48, p. 671 

Meritorious transactlon, necessity of, § 5, pp. 592, 593 
Mistake, 

Advancement by third person of means to dis- 
charge or discharging debt or encumbrance 
securing same, § 38, p. 651 
Partial subrogation affected by failing to pay debt 
in full caused by mistake, § 10, p. 609 
Payment of debt or default of another by mistake, 

§ 16 

Payments made under mistake as not voluntary 
entitling payer to subrogation, § 9, p. 607 
Purpose of subrogation is to relieve from mistake, 

§ 2, p. 583 

Relief notwithstanding subrogee^s mistakes, § 6, 
p. 596 

Modification of right of legal subrogation by contract, 
§3 

Money judgment in action to enforce subrogation, § 71 
Moral obligation payment under moral obligations as 
not voluntary, § 9, p. 604 
Mortgages, 

Administratores sale purchaser discharging mort- 
gage, subrogation of purchaser to rights of 
mortgagee, § 35, p. 642 

Advances by third person to discharge mortgage, 
§ 39, pp. 654r-659 

Agent fraudulently using principars funds to pay 
off mortgage on another’s property, § 44 
Agent paying mortgage, subrogation of agent to 
principars rights, § 26 

Assignee of second mortgage claiming subrogation, 
§ 12, n. 85 

Assumption of mortgage by purchaser, subroga¬ 
tion of purchaser discharging assumed mort¬ 
gage, § 33, pp. 636, 637 

Bondholder advancing money to pay ground rent, 
subrogation of, § 38, p. 651 
Conventional subrogation dependent upon knowl- 
edge of marriage of mortgagor, § 4, n. 66 
Cotenant paying off mortgage on common estate, 
subrogation of, § 21 


Mortgages—Continued 

Creditor’s mortgages passing on subrogation, § 14^ 
pp. 611-614 

Discharge of mortgage, 

By purchaser of mortgaged chattel, subroga¬ 
tion of, § 33, pp. 640, 641 
Subrogation of person discharging, § 31, pp. 
632, 633; § 33, pp. 634-639 
Equity of redemption, subrogation of purchaser of 
equity of redemption to lien or mortgage 
which he pays off, § 34 

Bxecution sale purchaser, discharging mortgage, 
subrogated to rights of holder of mortgage, 

§ 35, p. 643 

Executor paying mortgage, subrogation of estate 
to mortgage, § 27 

Extension of time of payment of first mortgage, 
application of subrogation to make first mort¬ 
gage inferior to second mortgage, § 6, p. 598, 
n. 86 

Foreclosure, 

By way of subrogation by endorser paying in- 
stallment of interest on mortgage, § 23 
Grantor or mortgagor discharging encum- 
branee after transfer of mortgaged prop¬ 
erty, § 37 

Purchaser discharging mortgage, { 35 
Subrogation on mortgagor’s repudiation of 
foreclosed mortgage, § 39, p. 656 
Grantee of owner satisfying mortgage, subroga¬ 
tion limited to amount paid for land, § 14, 
p. 614 

Grantee of purchaser of mortgaged premises dis¬ 
charging mortgage, subrogation of, § 33, p. 637 
Grantor paying after transfer of mortgaged prop¬ 
erty, § 37 
Guarantor, 

Subrogation to rights of creditors, § 47, p. 669, 
n. 20 

Subrogation to rights of mortgagee, § 48, 
p. 673, n. 52, p. 675, n. 68 

Guardian paying note secured by mortgage sub¬ 
rogated to mortgagee’s right, § 28 
Intervening liens, notice by junior mortgagee dis¬ 
charging lien affecting right to subrogation, 
§ 36, pp. 645, 646 

Joint mortgagor paying more than proportionate 
share of debt, subrogation of, § 18 
Junior encumbrancer discharging prior encum- 
brances, § 36, p. 645 
Junior mortgagee, 

Discharging senior liens, § 36, pp. 644-647 
Paying senior mortgage, § 36, p. 644 
Lender of funds to discharge mortgage, subroga¬ 
tion of, § 39, pp. 654r-669 

Mortgagor paying after transfer of mortgaged 
property, § 37 

Partial subrogation by junior mortgagee discharg¬ 
ing senior lien, § 36, pp. 646, 647 
Payment by grantor of mortgagor after transfer 
of mortgaged property, § 37 
Priority, 

Mortgage discharged by junior encumbrancer 
to protect rights, § 36, p. 645 
Surety’s right to enforce priority to creditor’s 
mortgage, § 55 

Purchaser of mortgaged chattel discharging mort¬ 
gage, subrogation of, S 33, pp. 640, 641 
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Mortgages—Continued 

Purchaser of mortgaged property discharging lien, 
subrogation of, § 33, pp. 634r-639 
Receiver paying taxes on behalf of first mortga- 
gee, subrogation to rights of owner against 
second mortgagee, § 25 
Redemption, 

Subrogation of person entitled to redeem on 
discbarge of mortgage, § 31, p. 632, n. 57 
Surety subrogated to principars right to re¬ 
deem, § 57, n. 34 

Redemptioner, subrogation of, § 39, pp. 655, 656 
Security, advances by tbird persons for discharg- 
ing debt secured by mortgage under agree- 
ment to take new security as not voluntary 
payment, § 39, pp. 657-659 
Sberiff*s sale purcbaser discharging mortgage sub¬ 
rogated to mortgagee’s rights, § 35, p. 642 
Ship mortgage, subrogation of lender of funds to 
discharge, § 39, p. 654, n. 56 
Stoek, purchaser paying mortgage with stock, 
right to full value of stock on subrogation of 
purchaser, § 14, p. 614, n. 28 
Successor of mortgagor as party in action to en- 
force subrogation, § 67, n. 75 
Surety, subrogation of surety to mortgage, § 49 
Vendor’s lien, subrogation of mortgagee lending 
money to discharge vendor’s lien, § 42 

Motor vehicles, subrogation of owner to rights of in- 
jured persons against operator, § 16 

Municipal corporations, subrogation of municipal cor- 
porations to rights of injured persons against 
abutting owner, § 16 

Name in which suit is brought to enforce subrogation, 
§ 67 

Nature, § 2, pp. 580, 581 

Nature of remedy to establish and enforce right, § 64, 
pp. 715-717 

Necessaries, third persons making advances for neces¬ 
sarios, § 43 

Necessary parties, action to establish or enforce right, 
§ 67 

Negligence, 

Loss of right to subrogation by inexcusable negli¬ 
gence, § 13 

Right affected by, § 6, p. 596 

Third person affecting subrogation of surety to 
rights of creditors against third person, § 54, 

p. 688 

Notice, 

Asslgnee of contractor of surety’s right, § 69, p, 707 
Intervening liens. 

Junior mortgagee discharging liens affecting 
right to subrogation, § 36, pp. 645, 646 
Lender of money to discharge debt secured by 
deed or mortgage under agreement to 
take new security, § 39, p. 658 
Time of paying senior encumbrance affecting 
subrogation, § 31, p. 631 

Junior encumbrances affecting subrogation of 
purchaser discharging mortgage, § 33, pp. 638, 
639 

Payment as condition precedent to action to en¬ 
force or establish right, § 65 
Third person receiving Deneflts of misappropria- 
tion of trust funds affecting subrogation of 
surety, § 54, p. 690 

Obligation against debtor, necessity for, § 7 


Obllgation aiding in enforcement of subrogation, ne¬ 
cessity for, § 7 

Oflicers, subrogation of officer paying another*s debt, 

§ 29 

Official bonds, subrogation of surety, § 54, pp. 688- 
690; S 60, pp. 709-711 
Operation and effect, § 14, pp. 611-614 
Operation of law, legal subrogation arlsing by, § 3 
Origin and basis, § 2, pp. 578-580 
Legal subrogation, § 3 

Overpayment of claims by administrator, subroga¬ 
tion of administrator, § 27 

Own debt, payment of debt assumed by another as not 
voluntary, § 9, p. 604 
Own rights, subrogation to, § 8 
Part payment, 

Affecting right to subrogation, § 10, pp. 608-610 
Lender of money to discharge part of vendor’s 
lien, § 42 

Loans by third persons applied to partially dis¬ 
charge debt, § 38, p. 652 

Mortgage by purchaser of land, partial subroga¬ 
tion of, § 33, p. 635, n. 93 

Senior claim by junior encumbrancer affecting 
right of subrogation, § 36, pp. 646, 647 
Sureties or guarantors affecting subrogation to 
rights of creditor, § 48, pp. 672-675 
Partial subrogation, 

Joinder of parties in action to enforce, § 67 
Judgment or decree for, § 71 
Junior encumbrancer paying part of senior en¬ 
cumbrance, § 36, pp. 646, 647 
Lender of money to discharge part of vendor’s 
lien, § 42 

Loans by third persons to discharge debt or en¬ 
cumbrance securing same, partial payment by 
loan, § 38, p. 652 

Mortgage foreclosure sale purchaser discharging 
mortgage, § 35, p. 642, n. 85 
Purchaser of land encumbered by mortgage mak¬ 
ing part payment to mortgagee, § 33, p. 635, 
n. 93 

Purchaser of mortgaged property discharging 
mortgage, § 33, p. 638, n. 31 
Sureties and guarantors, § 48, pp. 672-675 
Vendor paying encumbrance after transfer of 
mortgaged property, § 37, n. 84 
Partial substitution payment in full affecting right, 

§ 10, pp. 608-610 

Parties, establishment or enforcement of right, § 67 
Parties to contract for conventional subrogation, § 4 
Partition sale, 

Purchaser discharging lien, § 35, p. 643 
Subrogation of purchaser discharging Judgment 
lien, § 35, p. 642 
Partnership, 

Creditors of firm as not subrogated to partner’s 
right to have flrm’s assets appropriated to 
firm’s indebtedness, § 44 

Debts of firm, subrogation of partner paying, § 20 
General creditors, subrogation of individual pay¬ 
ing general creditors of partnership, § 14, 
p. 612, n. 8 
Payment, 

Application of loan to discharge mortgage af¬ 
fecting lender’s right of subrogation, § 39, 
p. 655 

Application of loan to payment of debt, $ 38, p. 651 
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Payment—Continued 

Application of money advanced for discliarging 
debt secured by deed or mortgage under 
agreement to take security discharged affect- 
ing right of subrogation, § 39, p. 657 
Debt, § 10, pp. 607-610 

Accrual of right to subrogation on payment, 

§ 11 

Appeal bond surety^s right of subrogation de¬ 
pendent on payment, § 61, p. 714 
As requisite, § 5, p. 590 
Bili or note, § 23 

Punds or property applied to pay debts or en- 
cumbrances of another, § 44 
Pleading in action to establish or enforce sub¬ 
rogation must allege, § 68, p. 721 
Presumption of payment, § 69 
Subrogation of surety to rights of principal 
dependent on, § 57 

Sureties or guarantors, § 48, pp. 670-675 
Performance of legal duty, right of subrogation of 
person paying debt under, § 9, p. 604 
Persons against whom contractor’s surety Is entitled 
to unpaid funds, § 59, pp. 704-709 
Persons entitled to subrogation, §§ 15-62, pp. 614-714 
Persons whose funds or property is applied by others 
to payment of debts or encumbrances, § 44 
Petition in action to establish or enforce subrogation, 

§ 68, pp. 721, 722 

Plea, action to establish or enforce subrogation, § 68, 
p. 722 
Pleading, 

Defense, pleading asserting right to subrogation 
by way of defense, § 64, p. 717 
Bstablishment and enforcement of subrogation, 
§ 68, pp. 720-723 

Pledge, 

Person not entitled to subrogation to secunty 
pledged, § 8 

Sale of pledged property to creditor affecting sure- 
ty’s right of subrogation, § 49 
Subrogation of purchaser of pledged property dis- 
charging lien, § 33, p. 641 

Prayer for general relief as entitling person to sub¬ 
rogation, § 68, p. 721 

Preference, payment by creditor of preferred creditor 
as not voluntary, § 9, p. 605 

Preference of state, subrogation to rights of prefer¬ 
ence, § 6, p. 590 

Premiums, subrogation of agent paying premiums to 
insurer’s rights against insured, § 26 
Presumption of subrogation, § 69 
Presumptions, action to establish or enforce subro¬ 
gation, § 69 

Primary liability, subrogation not available to person 
primarily liable, § 8 

Principal debtor, right of subrogation against, § 7 
Priorities, 

Depositor’s right of priority, subrogation of surety 
on depositary’s bond, § 59, pp. 696, 697 
Enforcement of right against inferior lien, § 6, p. 
597 

Mortgage, purchaser’s right of subrogation to 
mortgage discharge as including priority over 
junior lien, § 33, p. 636 

Subrogation not allowed if applicatlon disturbs 
priority of lien, § 6, p. 698 


Priorities—Continued 

Subrogee’s right to priority in payment of claims, 

§ 14, p. 612 

Surety subrogated to priority rights of creditors, 

§ 54, pp. 685, 686 

Tax lien over contractor*s surety claim to con- 
tribution, § 59, p. 706 

Privilege aiding in enforcement of subrogation, neces- 
sity for, § 7 

Privity, legal subrogation not dependent on privity, 

§ 3 

Probate jurisdiction to enforce or establish right, § 64, 
p. 716 

Progress payments under construction contract, sub¬ 
rogation of contractor’s surety as against assignee 
of, § 59, p. 708 

Proper party, action to establish or enforce subroga¬ 
tion, § 67 

Property applied to satisfy debt or encumbrance of 
another, § 44 

Protection of own rights and interests, subrogation of 
person paying for purpose of, § 9, pp. 604, 605 
Public policy, 

Application of doctrine demanded by public policy, 

§ 5, p. 589 

Application of doctrine where it would be con- 
trary to, § 5, p. 593 

Contracts providing for pro tanto subrogation of 
sureties or guarantors to rights of creditor, 

§ 48, pp. 674, 676 

Subrogation of surety on bail bond in criminal 
cases, § 61, p. 713 
Purchaser, 

Encumbered property discharging lien, subroga¬ 
tion of, § 32 

Interest coupon note to rights of holder of ven- 
dor*s note, § 42, n. 76 

Mortgaged property discharging mortgage or deed 
of trust, subrogation of, § 33, pp. 634-639 
Purpose of subrogation, § 2, pp. 581-683 
Questions of law and fact, action to establish or en¬ 
force subrogation, § 70 

Ratification of payment by third person of debt, right 
of subrogation, § 9, p. 606 
Receiver, subrogation of, § 25 

Recognizance to stay joint judgment, subrogation of 
co-debtor paid judgment to creditor’s rights 
against surety on recognizance, § 19 
Recovery over, persons against whom there may be 
recovery over as parties in action to enforce sub¬ 
rogation, § 67 
Redemption, 

From mortgage foreclosure sale, subrogation of 
co-mortgagor redeeming from sale, § 18 
Subrogation of person redeeming from foreclosure, 
§ 34 

Redemptioner, subrogation of, § 39, pp. 655, 656 
Refunding municipal bondholders, subrogations to 
rights of holder of original obligations, § 38, 
p. 653 

Relation back, 

Contractores surety*s right to contribution, § 59, 
p. 705 

Doctrine cannot be used by subrogee, § 14, p. 613 
Relationship of subrogee to debt discharged, §§ 8, 9, 
pp. 600-607 

Relatives paying debt, right to subrogation, § 9, p. 
602, n. 16 
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Hemaindermen, snbrogation as against remaindermen 
of purcliaser acquiring mortgaged property on dis- 
charge of mortgage, § 33, p. 637 
Remedies, subrogation as passing creditor’s remedy, 
§ 14, pp. 611-614 

Rent, subrogation of owner to rigbts of tenant against 
collector of rent, § 7 

Repairman*s lien, junior lienholder’s rigbt of subro¬ 
gation to repairman’s lien rigbts, § 36, p. 646 
Replevin bond, subrogation of sureties, § 61, p. 713 
Representative capacity, subrogation of persons act- 
ing in, §§ 25-30, pp. 62^30 
Request by debtor to third person to pay debt, § 9, 

p. 606 

Requisites of contract to effect conventional subroga¬ 
tion, § 4 

Restitution, subrogation as akin to equitable principle 
of, § 2, p. 581 

Retained percentages under constructi on contract, 
surety*s rigbts, § 69, p. 699, n. 79; § 59, p. 700, n. 
81; § 59, pp. 701, 702, 705-709 
Review of rigbt to subrogation, § 72 
Rigbts defined, § 4, n. 74 
Sale, subrogation as in effect a sale, § 1, n. 1. 

Salvage lien, subrogation of tbird person advancing 
money to pay off lien, § 40 

School fund mortgage, subrogation of person paying 
mortgage and securing invalid assignment, § 31, 
p. 631 

Scbool treasurer subrogation of treasurer paying legit- 
imate orders drawn on bim, § 29 
Scbool trustees, subrogation of trustee incurring un* 
autborized debts to rigbts of creditors, § 29 
Scope of remedy, § 5, pp.-.688-594 
Seaman’s wages, 

Subrogation of person paying, § 31, p. 633 
Subrogation of tbird person advancing wages, § 41 
Secondary liability. 

Bilis and notes, subrogation of persons secondarily 
liable paying instrument, § 23 
Enforcement of subrogation against, § 7 
Executor secondarily liable for losses by life 
tenant, subrogation of executor paying losses 
against life tenant, § 27 

Joint judgment paid by person secondarily liable, 
subrogation of payor, § 19, n. 87 
Payment of debt by person secondarily liable as 
not constituting voluntary payment, § 9, p. 604 
Securities and guarantors, 

Attorney’s fees, subrogation to rigbts of creditor 
Including, § 52 

Subcontractors, subrogation tb rigbts of, f 69, 
p. 701, n. 83 

United States, depositary*s surety subrogated to 
priority of United States, § 69, p. 696, n. 53 
Self protection, subrogation of person paying debt for 
self protection, § 9, p. 604 

Senior encumbrancer dlscbarging junior encumbrance, 
§ 36, p. 644 

Sberiff*s sale purcbaser dlscbarging mortgage, f 35, 
p. 642 

Sberiffs, subrogation of, § 29 
SberifiPs* sureties, § 60, p. 711 

Sbip mortgage, subrogation of lender of money to 
disebarge mortgage, § 39, p. 654, n. 66 
Sbipwrecked seaman, subrogation of person paying 
cost or repatriation to rigbts of seaman against 
United States, $ 43 


Soldiers, subrogation of govemment to injured sol- 
dier's clalm for damages, § 16, n. 67 
State, 

Depositary’s surety subrogated to state’s rigbt of 
priority, § 59, pp. 696, 697 
Funds of individual applied to debts of state, sub- 
rogation of Individual to rigbts of state, i 44 
Secondary liability, subrogation of person secon¬ 
darily liable against state accepting liability 
for claims, § 14, p. 614, n. 31 
Subrogation of state voluntarily paying debts of 
dissolved bigbway districts, § 9, p. 602, n. 16 
Subrogation to rigbts of state, § 5, p. 590 
Surety paying debt owing to state, subrogated to 
state’s priority, § 54, pp. 685, 686 
Tax collector’s surety subrogated to state’s rigbt 
to participate in confused tax funds, § 60, 
p. 710 

State guaranty fund, subrogation of surety on de- 
pository’s bond to fund, § 59 
Statutes, 

Application of doctrine wbich would accomplisb 
purpose wbicb is contrary to statute, § 5, 
p. 593 

Contractor*s surety, subrogation over assignee 
of contractor, § 59, p. 709 
Depositary*s surety subrogated to priority of 
state, § 59, p. 697 

Enforcement of rigbt, statutes prescribing mode 
of, § 64, p. 715 

Judicial bonds, subrogation of sureties, § 61, 
p. 713 

Judicial proceeding to establish rigbt of subroga¬ 
tion unnecessary wben rigbt granted by 
statute, § 63 

Subrogation as not originating in statute, § 2, 
p. 578 

Surety paying bond given United States subro¬ 
gated to priority of United States, § 54, p. 686 
Statutory provisions, 

Assignment of judgment to surety satisfying 
judgment, § 50 

Sureties and guarantors, subrogation to rigbts 
of creditor, § 47, pp. 668, 669 

Stock, 

Pledged stock, subrogation of purcbaser of 
pledged stock dlscbarging lien, § 33, p. 641 
Rigbt to full value of stock on subrogation of 
purcbaser paying mortgage off witb stock, 
§ 14, p. 614, n. 28 

Stock dividends, subrogation of guarantor to rigbts 
of creditor, § 47, p. 669, n. 20; § 48, p. 673, n. 52 
Stockbolder, subrogation of stockbolder paying liabil¬ 
ity to claim of creditor against Corporation, § 17, 
n. 73 

Stockbolders paying corporate obllgation as not 
volunteer, % 9, p. 605, n. 34 
Stranger, 

Decedent*s estate, subrogation of stranger pay¬ 
ing claims against, § 15, pp. 615, 616 
Defined, § 9, p. 603 

Paying debt of anotber, rigbt of subrogation, 
8 9, pp. 601-607 

Street Improvement distrlct, subrogation to dlstricfs 
rigbt to exemption from statute of limltatlon, 
§ 14, p. 612, n. 17 
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Streets, subrogation of municipality to rights of per- 
son injured on Street against abutting owner, 
§ 16 

Subagent, subrogation of general agent to creditores 
right against subagent, § 26 
Subcontractors, subrogation of sureties to rigbts of, 
§ 59, p. 701, n. 83 

Subcontractor’s surety, § 59, p. 702 
Subordinate proceedings to enforce or establish rigbt, 
§ 64, pp. 716, 717 

Subrogation equitable origin, § 2, pp. 578-580 
Subrogation statutes, limitation of rigbt by, i 6, p. 594 
Substitution as synonymous with subrogation, § 1 
Superior equity necessary, § 6, pp. 594, 595 
Supersedeas bond, 

Contribution of sureties, § 61, p. 714 
Subrogation as between successive sureties, § 56, 
n. 24, 25 

Support bond, subrogation of surety to rigbts of 
Principal, § 57, n. 34 

Sureties or guarantors, §§ 46-62, pp. 666-714 

Acceptance of rigbt of subrogation at time of pay- 
ment, § 48, p. 675 

Acts of creditor affecting subrogation to rigbts of 
creditor, §§ 49, 51, pp. 676-679 
Administrator’s bond, generally, ante 
Appeal bond, 

Subrogation between successive sureties, § 56, 
n. 28 

Subrogation of surety on appeal bond of in- 
demnitor to creditores rigbts, § 59, p. 697 
Assignment, 

Contractor’s assignment of funds after con- 
tract of suretyship, surety’s rigbts as 
superior to assignee’s, § 59, pp. 706, 707 
PrincipaVs rigbts and remedies, subrogation 
of surety existing independent of assign¬ 
ment, § 57 

Surety^s rigbts acquired by subrogation, § 53 
Assignment by creditor of rights and remedies 
to surety affecting subrogation to rigbts of 
creditors, § 50 

Assumption by tbird person to pay debt, subro¬ 
gation of surety for original debtor to credi¬ 
tores rigbts against tbird person, § 54, p. 687 
Attorney’s fees, recovery in action on note on 
whicb surety bas been subrogated, § 52 
Bail bond, § 61, pp. 713, 714 
Bilis or notes, § 59, pp. 698, 699 
Bona fide purcbasers of trust property, subroga¬ 
tion of surety against, § 54, p. 690 
Collateral security, 

Subrogation of guarantor of note to collateral, 

§ 59, p. 698, n. 69 

Subrogation of surety to collateral given by 
creditor, § 54, pp. 683, 684 
Subrogation of surety to collateral needed to 
satisfy debts for wbicb surety is not 
bound or collateral wbicb bas been ex- 
bausted, § 52 

Subrogation of surety to principars rigbts in 
collateral, § 57, n. 34 

Common-law liens of creditor, subrogation of 

surety to, 8 5^ p. 685 


Sureties or guarantors—Continued 

Compensated sureties subrogated to rigbts of cred¬ 
itor, § 47, p. 669 

Compulsory payments by surety as requisite to 
subrogation to rights of creditor, § 48, pp. 
671, 672 

Condition precedent to action to enforce or es- 
tablisb rigbt, § 65 

Conditional sales note, subrogation of sureties to 
rigbts of Principal, § 57, n. 34 
Ck)nflict of law as to guarantor’s rigbt of subro¬ 
gation, § 46 

Contractors* bonds, generally, ante 
Contracts, 

Principars contract witb surety or guarantor 
to enter into undertaking affecting sub¬ 
rogation to rigbts of creditor, § 48, pp. 
675, 676 

Pro tanto subrogation to rights of creditor, 
contract providing for, § 48, pp. 674, 675 
Subrogation of surety to rights acquired un¬ 
der or arising out of contract secured, 
§ 54, p. 683 

Subrogation to rigbts of creditors unneces- 
sary, § 48, p. 675 
Co-sureties, generally, ante 

Creditor, subrogation to rights of, §§ 47-56, pp. 
667-693 

Api)eal bond of indemnitor, subrogation of 
surety on, § 59, p. 697 
Piduciary bonds, § 60, pp. 711, 712 
Judicial bonds, § 61, pp. 712-714 
Official bonds, sureties on, § 60, pp. 709-711 
Sberiffs’ sureties, § 60, p. 711 
Sureties of sureties, § 59, p. 697 
Dealings of creditor subsequent to suretyship but 
before payment affecting subrogation to rigbts 
of creditor, § 49 

Definition of surety, § 47, p. 668, n. 19 
Depository bonds, § 59, pp. 695-697 

Subrogation between official surety and sure¬ 
ties for depositary, § 56, n. 30 
Discbarge of rigbt after payment by surety af¬ 
fecting subrogation to rigbts of creditor, § 49 
Dividends, subrogation of guarantor of divldends, 

§ 52, n. 24 

Doctrine formerly confined to transactions be¬ 
tween principals and sureties, § 5, p. 591 
Election of rigbt of subrogation at time of pay¬ 
ment, § 48, p. 675 

Equitable assignment, payment of debt operating 
as equitable assignment of debt and evidences 
thereof, § 54, p. 683 

Essentials to creation or exiatence of subrogation 
to rigbts of creditor, § 48, pp. 670-676 
Execution, 

Levied on sufficient principars property, pay¬ 
ment by surety after, § 48, p. 672 
Subrogation of surety paying execution to 
rigbts of creditor, § 54, p. 685 
Executors’ bonds, § 60, pp. 711, 712 
Bxbaustion by surety of legal rigbts against Prin¬ 
cipal as condition to subrogation to rigbts 
of creditor, § 48, p. 677 

Extent of subrogation to rigbts of creditors, § 62 
Fidelity bonds, generally, ante 
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Suretles or guarantors—Continued 
Fiduciary bonds, § 60, pp. 711, 712 

Subrogation of surety to rights of beneflciary 
or obligee against tbird person receiving 
trust property or participating in breach 
of trust, § 54, pp. 688-690 
Fines, surety paying bond subrogated to paying 
official bond subrogated to fine imposed on 
officer, § 54, p. 686, n. 85 
Fraud, 

Contractores surety subrogated to cause of ac- 
tion to fraud against contractor, § 59, p. 
701, n. 85 

Principal, application of doctrine against in- 
nocent surety wronged by, § 6, p. 598, 
n. 79 

Release of security affecting subrogation to 
rigbts of surety, § 49 

Subrogation of surety against innocent per¬ 
son wronged by principars fraud, § 54, 

p. 688 

Guardian’s bond, § 54, p. 689, n. 8; § 60, pp. 711, 
712 

Highway contractor’s sureties, § 59, p. 700, n. 80; 
§ 59, p. 704, n. 7, 10, 15; § 59, p. 706, n. 24; 
§ 59, p. 707, n. 25 

Hired sureties subrogated to rights of creditor, 
§ 47, p. 669 

Identicalness in undertakings of principal and 
surety or guarantor affecting subrogation to 
rights of creditor, § 48, p. 676 
Ignorance of surety of rights of creditor affecting 
subrogation, § 54, p. 682 

Implied vendor’s lien, subrogation of surety to, 
§ 54, p. 684 

Indemnification, subrogation of surety limited to, 
§ 52 

Indemnitors, sureties of, § 59, p. 697; § 62 
Indemnity taken by surety at time of contract as 
waiving right of subrogation, § 51 
Independent or ancillary proceedings to establish 
and enforce rights of surety, § 64, p. 716 
Independent sureties, subrogation between, § 56 
Installment payments by surety affecting subroga¬ 
tion to rights of creditors, § 48, p, 675 
Interest on note, recovery by surety bringing ac- 
tion on note to which he has been subrogated, 
§ 52 

Interest paid by surety, subrogation to rights of 
creditor including, § 52 

Joint debtor of principal, subrogation of surety to 
creditores rights against other debtor, § 54, 
p. 687 

Joint tortfeasors, subrogation of surety for one 
joint tortfeasor to creditores rights against 
other, § 54, p. 688 

Judgment against principal and surety, suretyes 
right to enforce, § 54, p. 685 
Judgment against principal assigned to surety 
satisfying judgment affecting subrogation, 
§ 50 

Judgment or deeree establishing suretyes right of 
subrogation, § 71 
Judicial bonds, § 61, pp. 712-714 

Subrogation of original surety against second 
surety, S 56, n. 24 


Sureties or guarantors—Continued 

Laches affecting action by surety to establish or 
enforce right, § 66, p. 718 
Pleading, § 68, p. 72, n. 16 

Legal rights and remedies available to creditor, 
subrogation of surety to, § 54, pp. 684-686 
Legal subrogation, right of surety, § 3, n. 42 
Liens of creditors, persons against whom surety 
may enforce liens, § 55 

Limitation of action by surety to establish or 
enforce right, § 66, p. 718 

Limitation of action in favor of surety, payment 
after running of limitations, § 48, p. 672. 
Limitation of subrogation to rights of creditors, 
§ 52 

Materialmen, subrogation of contractor’s surety 
to rights of, § 59, p. 701 

Medium of payment affecting subrogation to 
rights of creditor, § 48, p. 671 
Necessity of relationship of principal and surety, 
§ 8 . 

Negligence of third person affecting subrogation 
of sureties to creditor’s rights against wrong- 
doer, § 54, p. 688 
Official bonds, § 60, pp. 709-711 

Subrogation of surety to beneficiary’s or 
obligee*s rights against third person re¬ 
ceiving trust property or participating 
in breach of trust, § 54, pp. 688-690 
Part payment by sureties or guarantors affect¬ 
ing subrogation to rights of creditor, § 48, 
pp. 672-675 

Partial subrogation to rights of creditors, § 48, 
pp. 672-675 

Particular purposes or types of persons, subro¬ 
gation of sureties for, §§ 59-61, pp. 695-714 
Parties in action by guarantor to establish or 
enforce subrogation, § 67 

Payment as essential to subrogation to rights of 
creditor, § 48, pp. 670-675 
Persons against whom surety may enforce liens 
and securities of creditor, § 55 
Pleading suretyship in action to establish or en¬ 
force subrogation, § 68, p. 722, n. 11 
Pledged property, sale of pledged property by 
creditor to hlmself affecting subrogation to 
rights of creditor, § 49 

Presumption that surety made payment with in- 
tent of exercising right of subrogation, § 48, 
p. 675 

Principars rights, subrogation of surety to, § 57 
Appeal bond surety, § 61, p. 714 
Fiduciary bonds, § 60, pp. 711, 712; § 61, 
p. 713 

Judgment or deeree establishing right of 
sureties to subrogation against principal, 
§ 71 

OfiScial bonds, § 60, pp. 709-711 
Sheriffs’ sureties, § 60, p. 711 
Priority, 

Rights of creditors, subrogation to, S 54, 
pp. 685, 686 

Subrogation of sureties on depository bonds 
to depositor’s right of priority, § 59, 
pp. 696, 697 

Subrogation of sureties to rights of persons 
acquiring property or interest prior to 
suretyship, § 55 
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Sureties or gnarantors—Continued 
Priarity—Continued 

Surety’s rights over Principal or creditors, 
time for accrual, § 47, pp. G69, 670 
Tax lien over contractores surety’s claim to 
subrogation, § 59, p. 706 

Public policy affecting contract providing for pro 
tanto subrogation to rights of creditor, § 48, 
pp. 674, 675 

Purchase by surety of debt by payment thereof, 
§ 54, p. 6S3 

Purchasers of prlncipars property subsequent to 
suretyship, enforcement by surety of credi¬ 
tores liens and securities against, § 55 
Eeimbursed surety, § 52 

Eelation back of surety’s right to subrogation, 
§ 47, pp. 669, 670 

Eelease by surety of indemnity as barring sub¬ 
rogation to lien against third person, § 55 
Eelease of rights after payment by surety affect¬ 
ing subrogation to rights of creditor, § 49 
Eeplevin bond, § 61, p. 713 

Request of surety or guarantor to enter into 
undertaking affecting subrogation to right of 
creditor, § 48, pp. 675, 676 
Rights and remedies of creditor to which subro- 
gated, § 54, pp. 682-690 

Satisfaction wrongfully entered by creditor of 
record affecting subrogation to rights of 
creditor, § 49 

Securities of creditor, persons against whom sure¬ 
ty may enforce securities, § 55 
Sheriff, subrogation of sureties to creditor’s right 
against sheriff for wrongful act, § 54, p. 688 
Sheriffs’ sureties, § 60, p. 711 
State, subrogation of surety paying debt owing 
to state’s priority, § 54, pp. 685, 686 
Statutory liens in favor of creditors, subrogation 
of surety to, § 54, p. 685 

Stockholder’s liability, subrogation of guarantor 
on bank’s bond to, § 54, p. 686, n. 87 
Subcontractor’s surety, § 59, p. 702 
Subsequent purchaser of encumbrance, enforce¬ 
ment of liens and securities of creditors on 
principars property against persons acquir- 
ing or encumbering property subsequent to 
suretyship. § 55 

Successive sureties, subrogation as between, § 56 
Superior rights of surety recovering against third 
person, § 54, p. 687 
Supersedeas bond, § 61, p. 714 

Subrogation between successive sureties, § 56, 
n. 24, 25 

Support bond, subrogation of surety to rights of 
Principal, § 57, n. 34 
Sureties of sureties, § 59, p. 697 
Tax collector’s bond, § 54, p. 688, n. 7; § 64, p. 689, 
n. 8; §60, p. 710 
Third persons, 

Collateral given to creditor, subrogation of 
surety to, § 54, p. 684 

Subrogation to rights and remedies of credi¬ 
tor against, § 54, pp. 686-690 
Subrogation to rights of, judicial bonds, § 61, 
p. 713 

Time of accrual of subrogation to rights of cred¬ 
itor, § 47, pp. 669, 670 


Sureties or gnarantors—Continued 

Time to sue to establish or enforce right, § 66, 
p. 717 

Tortfeasors, subrogation of surety to creditores 
rights against tortfeasor, § 54, pp. 687-690 
Transfer of surety’s rights acquired by subroga¬ 
tion, § 53 

Treasurer’s bond, § 60, p. 709, n. 50 
Truck, subrogation of surety to rights of bene- 
ficiary or obligee against third person re- 
ceiving trust property or participating in 
breach of trust, § 54, pp. 688-690 
Trustees’ bonds, § 60, pp. 711, 712 
Trusts, subrogation of flduciary’s surety against 
third person participating in breach of trust, 
§ 60, p. 712 

United States, subrogation of surety paying debt 
owing to sovereign’s priority, § 54, pp. 685, 
686 

Vendor’s lien, subrogation of surety to, § 64, 
p. 684 

Voluntary payment of debt by surety affecting 
subrogation of rights of creditor, § 48, pp. 671, 
672 

Waiver of rights, § 51 

Contract waiving surety’s right, § 51 
Presumption of waiver, § 69 
Subrogation of surety to rights of Principal, 
§ 57 

Surety on official bond, § 60, p. 710, n. 61 
Wrongdoers, subrogation of surety to creditores 
rights against wrongdoer, § 54, pp. 687-690 
Sureties or guardian, appeal bond, generally, ante 
Surviving spouse, subrogation of surviving spouse 
paying claim against decedenfs estate, § 15 
Tax collector’s bond, subrogation of surety, § 64, 
p. 688, n. 7; § 60, p. 710 
Tax lien, 

Priority over contractor’s claim to subrogation, 
§ 59, p. 706 

Subrogation of appeal bond surety to rights of 
government under tax lien, § 61, p. 714, n. 95 
Subrogation of lender of money to pay liens, § 38, 
p. 653 

Taxes, contractor’s surety*s right to contribution as 
superior to daim for unpaid taxes, § 59, p, 705 
Technicalities disregarded in applylng doctrine, § 5, 
p. 589 

Tenancy to extend scope of remedy, § 5, pp. 590, 591 
Tenant in common. Cotenants, ante 
Tenants by entirety, subrogation of wife dlscharging 
encumbrance on, § 31, p. 632 
Tender, 

Condition precedent to action to enforce or estab¬ 
lish right, § 65 

Debt by stranger as not payment essential to 
subrogation, § 10, p. 609 

Time, 

Right to subrogation accrues, § 11 
Sue to establish and enforce right, § 66, pp. 717- 
719 

Title, subrogation not aUowed if application over- 
throws legal title, § 6, p. 598 
Tortfeasors, subrogation of surety of one joint tort¬ 
feasor to creditores rights against other, § 54» 

p. 688 
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Torts, 

Application of doctrine to tortious transactions, 

§ 5, p. 588, n. 82; § 5, p. 593 
Right of subrogation affected by reaping advan- 
tage from own wrongdoing, § 6, p. 596 
Subrogation of persons liable for torts caused by 
fault of another, § 16 

Surety subrogated to creditor’s rights against 
tortfeasors, § 54, pp. 687-690 
Town supei*visor, payment by supervisor of tax eol- 
lector’s shortage as not voluntary, § 9, p. 604, n. 31 
Treasurer’s bond, subrogation of surety, § 60, p. 709, 
n. 50 

Trial, action to establish or enforce subrogation, § 70 
Trustees, subrogation of, § 30 

Trustee’s bonds, subrogation of sureties, § 60, pp. 711, 
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Trusts, 

Statute protecting title of creditors without no- 
tice against trust implied by law as barring 
subrogation, § 14, p. 613 

Subrogation of fiduciary’s surety against tbird 
person participating in breach of trust, § 60, 

p. 712 

Subrogation of surety to right of beneficiary or 
obligee against third person receiving trust 
property or participating in breach of trust, 

§ 54, pp. 688-690 
United States, 

Contractor’s right to contribution superior to 
claim of United States for unpaid taxes, § 59, 
p. 705 

Depositary’s surety subrogated to priority of 
United States, •§ 59, p. 696, n. 53 
Payment of claim for money stolen by soldier as 
not voluntary, § 9, p. 604, n. 29 
Shipwrecked seaman, subrogation of person pay- 
ing cost of repatriation of shipwrecked sea¬ 
man, rights of seaman against United States, 

§ 43 

Soldier’s injury, subrogation of government to 
soldier’s claim for damages, § 16, n. 67 
Surety paying debt owing to United States subro¬ 
gated to United States’ priority, § 54, pp. 685, 

686 

Uijust enrichment, 

Funds or property applied to satisfy debts or 
encumbrances of another resulting in unjust 
enrichment, § 44 

Uegal subrogation based on prevention of, § 3, 
n. 34 

Loans by third persons to discharge debt or en- 
cumbrance securing same, § 38, p. 651, n. 17 
Purpose of subrogation is to prevent, § 2, p. 583 
Subrogation as akin to doctrine of, § 2, p. 581 
Subrogation founded on principle of, § 2, p. 579, 
n. 19 

Usurious transactions, 

Bnforcement of right where resort to usurious 
agreement is necessary, § 5, p. 593 
Subrogation of purchaser under usurious trans- 
action discharging mortgage, § 33, p. 639, 
n. 38 

Subrogation of third person discharging prior 
deed of trust involving usurious transaction, 

8 36, p. 646 

lOOS 


Variance between pleadings and proof, action to es¬ 
tablish or enforce subrogation, § 68, pp. 722, 723 
Vendor’s lien, 

Discharge of lien, subrogation of person dis¬ 
charging, § 31, p. 633 

Guardian discharging lien, subrogation of, § 28 
Guardian using ward’s money to pay off vendor’s 
lien, subrogation of ward to vendor’s lien dis- 
charged, § 44 

Joint grantee or vendee paying more than share 
of purchase price, subrogation of, § 18 
Lender of money to discharge debt secured by 
lien, § 42 

Loss of right of subrogation to vendor’s lien, 
§ 13 

Maker of note transferred by payee in payment 
of land subrogated to lien, § 23 
Purchaser at void foreclosure sale of lien, subro¬ 
gation of purchaser discharging lien, § 35, 
p. 644 

Purchaser of land encumbered by vendor’s lien 
discharging lien, subrogation of, § 33, p. 639 
Purchaser of vendor’s lien notes as not volunteer, 
§ 42 

Seller discharging lien assumed by purchaser, 
§ 37 

Surety subrogated to, § 54, p. 684 
Voluntary payment, 

Advancement by third person of money to dis¬ 
charge debt, § 38, p. 649 
Secured by deed of trust or mortgage under 
agreement to take new security as not 
voluntary payment, § 39, pp. 657-659 
Agent voluntarily paying own funds for protec- 
tion of Principal, right of subrogation, § 26 
Appeal bond surety paying judgment as not vol¬ 
unteer, § 61, p. 713, n. 95 
Contractor’s surety, § 59, p. 703 
Debt of another, right to subrogation, § 9, pp. 601- 
607 

Decedenfs estate, subrogation of volunteer pay¬ 
ing debts or claims against, § 15, pp. 615, 616 
Deed of trust, purchaser of chattels encumbered 
by deed of trust discharging encumbrance as 
not volunteer, § 33, p, 641 

Encumbrance discharged by volunteer, right to 
subrogation, § 31, p, 630 
Encumbrance or lien, 

Payment by volunteers discharging, § 31, 
p. 631 

Subrogation of volunteer discharging, § 31, 
pp. 630-633 

Endorser of note afPecting right to subrogation, 
§ 23 

Execution sale purchaser at void sale discharg¬ 
ing lien as not volunteer, § 35, p. 643 
Foreclosure sale purchaser discharging llens as 
not volunteer, § 35, p. 642 
Husband advancing money to wife to pay note, 
§ 38, p. 651, n. 16 

Joint mortgagor discharging liability on note 
barred by limltation, § 18, n. 80 
Judicial sale purchaser at void sale, discharging 
lien as not volunteer, 8 35, p. 643 
Junior encumbrancer paying prior encumbrance 
as not volunteer, 8 36, p. 644 
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Voluntary payment—Continued 
Lender of money to discharge, 

Debt secnred by Tendor’s lien as not volun- 
teer, § 42 

Maritime lien as not volunteer, § 40 
Mortgage or deed of trust as volunteer, § 39, 
p. 654 

Wage liens as volunteer, § 41 
Maker having defense to liabillty on note paying 
note, § 23 

Maritime lien, subrogation of volunteer paying, 
§ 31, p. 633 
Mortgages, 

Purchaser of mortgaged cbattel discharging 
mortgage as not volunteer, § 33, p. 640 
Subrogation of purchaser of mortgage prop- 
eity discharging lien as volunteer, § 33, 
p. 635 

Mortgagors discharging mortgage debt after 
transfer of mortgaged property, § 37, n. 77 
OflBcer as volunteer, § 29 
Person paying debt or default of another, § 16 
Pleading in action to establish or enforce subro¬ 
gation alleging subrogee was not volunteer, 
§ 6S, p. 721 
Purchasers, 

Discharging encumbrance on property pur- 
chased as not volunteer, § 32 
Land encumbered by vendor’s lien discharg¬ 
ing lien as volunteer, § 33, p. 639 
Mortgaged property discharging, 

Lien as volunteer, § 33, p, 638, n, 34 
Mortgage as not volunteer, § 33, p. 638, 
n. 30 

Vendor*s lien notes as not volunteer, § 42 
Senior encumbrancer discharging junior encum¬ 
brance as volunteer, § 36, p. 644 


Voluntary payment—Continued 

Surety affecting subrogation to rights of credi¬ 
tor, § 48, pp. 671, 672 

Third person voluntarily advancing funds to dis¬ 
charge encumbrance on property of person in- 
competent to contract, § 43 
Vendoris lien, lender of funds to pay debt secured 
by lien as not volunteer, § 42 
Wage liens, lender of funds to discharge as vol¬ 
unteer, § 41 

Volunteer defined, § 9, p. 603 

Wage lien, subrogation of person advancing funds tt> 
discharge lien, § 41 

Wages of injured employee, subrogation of person 
paying, § 16, n. 67 
Waiver of right, § 13 

Endorser of note, § 23 

Lender of funds for discharging debt secured by 
deed of trust or mortgage under agreement 
to take new security, § 39, p. 658 
Pleading waiver, § 68, p. 722, n. 11 
Presumption of waiver by surety, § 69 
Surety, §§ 51, 57 

Ofiicial bond, § 60, p. 710, n. 51 
Warrant holders, subrogation of lender of money to- 
dlscharge warrants to rights of holders, § 38,, 
p. 652 

Warranty, action for breach of warranty to enforce 
right, § 64, p. 716 

Water lien, subrogation of landlord paying tenant’& 
water charges, § 31, p. 631, n. 45 
Weight and suflaciency of evidence in action to estab¬ 
lish and enforce subrogation, § 69 
Widow discharging encumbrance on dower or home- 
stead of state, subrogation of, § 31, p. 632 
Wills, subrogation of estate of person electing to take* 
against will to rights of legatees and heirs, § 15,. 
p. 615, n. 37 
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Abandoninent, 

Evidence, § 22, p. 758 

Purpose, failure of consideratiori, § 6, n. 9 
Railroad, recovery back of subscription, § 21 
Undertaking, liability of subscriber, § 16 
Abatement of subscription, § 18 
Acceptance, § 4 , 

Assigmnent of unaccepted subscription, § ii 
Question for jury in action on subscription, § 22, 
p. 759 

Revocation of subscription, § 19 
Account, right of contributors to call on trustees or 
owners of fund to account, § 21, ^ 

Actual constructive delivery of subscription paper, § 3 

Admissibility of evidence, § 22, p. 757 

Age, coercion and duress affecting validity, § 7, n. 12 


Agents, , ... 

Designation by beneficiary to whom subscription 

notes payable, § 2 

Power to bind subscribers to otber terms, § 2 
Answer in action on, § 22, p. 756 

Appeal, presumption of consideration, § 22, pp. 756, 757 


issent • 

Ohange of pians or purpose, consent of subscriber, 


§ 15 

Validity, §§ 7-9 


Assignment, § 11 

Parties to action on subscription, § 22, p. T04 


Assumption of duties or liabilities, 

Assignment, § 11, n. 50 
Consideration, § 5, p. 737 
Bank guaranty, consideration, § 5, p. 738, n. 90 
Benefit to promissor, consideration, § 5, p. 739 
Bonds issued on faith of subscription, ultra vires, § 9 
Borrowing of money by subscriber’s representative for 
completion of project as equltable assignment of 
subscription, § 11 ^ -x. 

Borrowing to complete project as release of subscnb- 


6r, § 20 

Burden of proof in action on subscription, § 22, p. 756 


Oertainty, § 2 

Obligation, § 2 - 

Ohange of plan or purpose, performance of conditions, 

§15 

Charitable purpose, 

Benefit to promissor as consideration, § 5, p. 739 
Praud and misrepresentation, § 8 
Charity, consideration, § 5, p. 735, n. 62 
Ohecks, delivery as resulting in subscription contract, 

§ 3 

Ohurches, maintenance by trustees in reliance on 
pledge as consideration, § 5, p- 737, n. 75 
Oircumstantial evidence of reliance on defendanfs 
promise, § 22, p. 768 
Coercion affecting validity, § 7, n. 12 
Collateral agreements, performance, § 13 
Oomplaint in action on subscription, § 22, p. 755 


Conditions, 

Burden of proof in action on subscription, § 22, 
p. 757 

Evidence, § 22, pp. 756, 757 

Issue in action on subscription, § 22, p. 756, n. 70 
Other subscription, § 17 
Performance, §§ 13-17, pp. 744r-749 
Subscriptions in aid of railroad, § 13 
Time for performance by railroad to receive bene- 
fits, § 14 

Consideration, §§ 5, 6, pp. 734-740 
Burden of proof, § 22, p. 757 
Evidence, § 22, pp. 756, 757 
Failure of consideration, § 6 
Pleading in action on subscription, § 22, p. 755 
Presumptions, § 22, p. 756 

Question for jury in action on subscription, § 22, 
p. 759 

Revocation of subscription, § 19 
Construction, § 10 
Contents, § 2 
Corporations, 

Actions on subscription, § 22, p. 753, n. 28 
Illegal and ultra vires subscription, § 9 
Counterclaim, evidence to warrant recovery by way of 
counterclaim, § 22, p. 759 

Counties, parties to action on subscription, § 22, p. 754 
Cy pres doctrine, substantial performance of condi¬ 
tions, § 13, n. 78 

Date, validity of undated paper, § 2 
Death of subscriber, 

Payment, § 18 

Revocation or lapse of subscription, § 19 

Time of performance of conditions by beneficiary, 

§ 14, n. 26 

Defenses, burden of proof, § 22, p. 757 
Defenses in action on subscription, answer raising in- 
sufficient defense, § 22, p. 756, n. 61 
Defenses to action, § 22, p. 753 
Definiteness, § 2 
Obligation, § 2 
Definitions, § 1 
Delivery, § 3 

Evidence, § 22, p. 758 

Questions for jury in action on policy, § 22, p, 759 
Demand, pleading in action on subscription, § 22, p. 755 
Demand for payment as condition to action on sub¬ 
scription, § 18 

Direction of verdict in action on subscription, § 22, 
p. 759 

Diversion of money from purpose for whicb subscribed, 
release of subscribers, § 16 
Duress affecting validity, § 7, n. 12 

Equity jurisdiction to administer relief in suit to en- 
force subscription, § 22, p. 753 
Escrow delivery, § 3, p. 734, n. 32 
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Estoppel, 

Claim of revocation by siibscriber, § 19, n. 85 
Consideration, § 5, pp. 736, 737 
Evldence in action on subscription, § 22, p. 756 
Exeeution, § 3 
Existence, 

Consideration at time of making subscription, § 5, 
p. 734 

Payee at time of subscription, § 2 
Expenses, consideration for subscription, § 5, pp. 736, 
737 

Failure of consideration, § 6 

Recovery back of subscription, § 21 
Failure or want of consideration, 

Burden of proof, § 22, p. 757 
Direction of verdict for defendant, § 22, p. 759 
Poreign government, subscriptions to aid, recovery 
back, § 21, n. 11 

Forfeiture of rlghts by lapse of time, § 14 

Form and contents, § 2 

Fraud, 

Evidence, § 22, p. 758 
Questions for jury, § 22, p. 759 
Fraud and misrepresentation, effect, § 8 
Gratuitous contribution, § 1 

Guaranty, release or discharge of subscriber, § 20 
Hospitals, performance of eonditions, § 13, n. 72 
Illegal subscription, § 9 ^ 

Illusory consideration, § 5, p. 736 
Illusory promi se, § 2 

Increase in total as releasing subscriber, § 20 
Insanity of subscriber, revocation or lapse of sub¬ 
scription, § 19 
Intent, 

Construction of contract, § 10 
Title to funds subscribed, § 12 
Interest charged on subscription, § 18 
Issues, proof and variance in action on subscription, 
§ 22, p. 756 

Joint and several liabillties, parties to action on sub¬ 
scription, § 22, p. 755 

Joint or several liability of subscribers, § 10 
Lapse of subscription, § 19 
Lapse of time, avoidance of subscriptions, § 13 
Letters, definiteness of obligation, § 2, n. 15 
Liberal construction, § 10, n. 38 

Loan by payee to subscriber, consideration, § 5, p. 734 
Mental capacity, valldity of assent, § 7, n. 12 
Mental capacity to make subscription, question for 
jury, § 22, p. 759 

Misapplication of funds, liability of subscriber, § 16 
Moral obligation, consideration, § 5, p. 736 
Mutual promises of subscribers, consideration, § 5, 
pp. 738, 739 

Mutual subscriptions, release or discharge of subscrib¬ 
er, § 20 

Mutuality of promises, consideration, § 5, p. 735 
Naked promise, consideration, § 5, p. 737 
Naked promise to give insuflacient, § 5, p. 734 
Names, 

Action on subscription, § 22, pp. 753, 754 
Signature of subscription contract, § 3 
Nature, § 1 
Notlce, 

Performance, pleading in action on subscription, 
§ 22, p. 755 

Revocation of subscription, § 19 
Notice to subscriber of acceptance, § 4 


Offer, acceptance, § 4 
Opinions, misrepresentation, § 8 
Oral subscription, §§ 1, 2 
Otber subscriptions, 

Misrepresentations as to, § 8 
Performance of subscription conditioned on, § 17 
Parol inducement to subscribe, evidence in action on 
subscription, § 22, p. 758 
Parties to actions, § 22, p. 753 

Payee, necessity of naming in subscription papers, § 2 
Payment, § 18 

Release of subscriber, § 20 

Payment from specified fund, performance of condi- 
tion, § 13 

Performance of eonditions, §§ 13-17, pp. 744-749 
Questions for jury, § 22, p. 759 
Time, § 14 

Plea, answer and reply in action on subscription, j 22, 
p. 756 

Pleading in action on subscription, § 722, p. 755 
Pledge, consideration, § 5, p. 734, n. 49 
Pledge payable after deatb, performance of condition, 
§ 13. n. 71 

Presumptions in action on subscription, § 22, p. 756 
Promissory estoppel doctrine, application, § 5, pp. 737, 
738 

Promissory representations, misrepresentation, § 8 
Proof in action on policy, § 22, p. 756 
Public policy. 

As to subscriptions for public object, considera¬ 
tion, § 5, p. 735 
Construction of contract, § 10 
Oontraets contrary to, § 9 

Public Works, legality of subscriptions in aid of, § 9 
Questions for jury in action on subscription, § 22, p. 759 
Railroads, 

Acceptance of subscription, § 4 
Assignment of subscription in aid of, § 11 
Consideration, § 5, p. 738 
Construction of subscription, § 10, n. 41, 46 
Fraud and misrepresentation affecting validity, 
§ 8, n. 17 

Location, termini and stations, performance of 
eonditions, § 13 

Mutual promises of subscribers as consideration, 
§ 5, p. 739 

Payment of subscriptions in aid of, § 18, n. 66, 
74, 77 

Performance of eonditions in subscriptions in aid 
of railroad, § 13 
Subscriptions in aid of, § 2 

Abandomnent of road affecting recovery of 
subscription, § 21 
Actions on, § 22, p. 753, n. 22, 28 
Delivery, § 3 

Evidence, § 22, p. 758, n. 10 
Recovery back, § 21 

Release or discharge of subscriber, § 20 
Revocation or lapse, § 19 

Time for performance of subscriptions in aid of, 
§14 

Title to funds subscribed in aid of, § 12 
Recovery back of subscriptions, complaint, § 22, p, 756 
Recovery by subscription, § 21 

Release of subscriber by change of plan or purpose 
without his consent, § 15 
Release or discharge of subscriber, % 20 
Reply in answer on, § 22, p. 756 
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Revenue stamps, affixlng, § 3 
Revocation of subscription, § 19 
Signature, 

Contract by subscriber, § 3 

Questions for Jury in action on subscriptions, § 22, 
p. 759 

Stamps, aflaxing revenue stamps, § 3 
Statutes, 

Burden of proof of want of consideration, § 22, 
p. 757, n. 87 

Prauds, limitation imposed on oral contract, § 2 
Statutory duty of promisee to disburse funds, consid¬ 
eration, § 5, p. 736 

Stipulation extending time for performance as waiver 
as to time for completion, § 14 
Subscriptions, actions, § 22, pp. 753-759 
Substantial compliance with conditions, subscriptions 
in ald of railroad, § 13 
Substantial performance, 

Conditions of, § 13 

Subscription conditioned on other subscription, 
S 17, n. 69 


Temporary suspension of project as an abandomnent, 
§16 
Time, 

Acceptance of offer within reasonable time, § 4 
EJnforcement as test of performance of conditions, 
§ 13, n. 71 

Performance of subscription contract, § 14 
Title to funds subscribed, § 12 
Trial in actions on subscriptions, § 22, p. 759 
Trust funds, recovery back of subscriptions, § 21 
Ultra vires subscription, § 9 

Unilateral contract, consideration, § 5, p. 737, n. 76 
Variance in action on policy, § 22, p. 756 
Verdict in action on subscription, § 22, p. 759 
Weight and sufficiency of evidence, § 22, p. 758 
Witbdrawal by subscriber before delivery, § 3 
Work done or obligations or expenses incurred, consid¬ 
eration, § 5, p. 736 
Writing, §§ 1, 2 

Assignment, § 11 
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Accessories, 

Advising, aiding or inciting to commit, § 4 
Instruction, § 6 

Advising, aiding or inciting to commit, §§ 4, 5 
Prosecution and punishment, § 6 
Attempts, § 3 

To commit, punishment, § 6 
Oommon law, § 1 

Advising, aiding or inciting to commit, § 4 
Attempt to commit as misdemeanor, § 3, n, 29 
Felony, § 2 
Indictable offense, § 3 
Compacts to commit, § 6 
Confession, conviction on, § 6 
Griminality, § 2 

Advising, aiding or inciting to commit, §§ 4, 6 
Attempt, § 3 
Deflnitions, § 1 

Evidence in prosecution for murder, § 6 
Felo de se, § 1 
Felony, § 2 

Advising, aiding or inciting to commit, § 4 
Forfeiture of goods and chattels at common law, § 2 


Ignominious burial at common law, § 2 
Indictment for attempt, § 3 
Instructioris in prosecution, § 6 
Intention essential, § 1 
Malum in se, § 2, n. 23 
Manslaughter, 

Assisting in commission of self-destruction, § 4 
Compacts to commit suicide, § 5 
Mental capacity, 

Advising, aiding or inciting to commit, § 4 
Essential, § 1 

Misdemeanor, attempt to commit, § 3, n. 29 

Moral turpitude, suicide as crime involving, § 2 

Murder, 

Advising, aiding, etc., §§ 4, 5 

Prosecution and punishment, § 6 
Compacts to commit suicide, § 5 
Poison, aiding one to commit suicide, § 4 
Prosecution and punishment, § 6 
Public wrong, § 2 

Questions for jury in prosecution, § 6 
Sanity essential, § 1 
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Amendment to cure defects and irregularities in plead- 
ing, § 4, p. 793 

Appeal in proceedings, § 4, p. 795 
Certiorari to review proceedings, § 4, p. 795 
Civil or criminal, § 2 

Common law, proceeding in derogation of, § 3 
Confession of judgment, constructlon of statute pro- 
viding for recovery of amount due l3y summary 
process, § 3 

Constitutionality of statute authorizing proceedings 
with respect to infringenient of right to trial by 
jury, § 4, p. 793 
Construction of statutes, § 3 
Continuance of hearing, § 4, p. 794 

Conversion of ordinary action into summary one and 
vice versa, § 4, p. 792 
Cumulati ve nature, § 2 

Default judgment not authorized, § 4, p. 794 
Defense in proceeding, § 4, p. 793 
Defenses, pleading, § 4, p. 793 
Definitions, § 1 

Discretion of court to entertain proceedings, § 4, p. 
792 

Evidence, 

Admisslble under pleadings, § 4, p. 793 
Establishment of ilght to relief, § 4, p. 794 
Ex parte hearing, § 4, p. 793 
Exclusive nature, § 2 
Hearing, § 4, p. 793 

Interrogatorios, relief as prayed on failure of de¬ 
fendant to answer, § 4, p. 794 
Judgment, § 4, p. 794 
Judicial proceedings, § 2 
Jury trial, right to, § 4, p. 793 
Liberal construction of statute, § 3 
Money judgment, § 4, p. 794 
Nature, § 2 

Notice of application for appeal, § 4, p. 795 
Notice of proceedings by pleading, § 4, p. 792 


Notice to defendant, § 4, p. 792 
Hearing, § 4, p. 794 

Order to show cause, citation of necessary parties, § 4, 
p. 792, n. 29 

Pleading not taken as confessed on defendanfs de¬ 
fault, § 4, p. 794, n. 63 
Pleadings, § 4, p. 792 

Plenary proceedings distinguished, § 1, n. 2 
Presumption of jurisdiction, prerequisite, § 4, p. 792, n. 
20 

Presumptions on appeal as to jurisdiction, § 4, p. 795 
Procedure, § 4, pp. 792-795 
Process in proceedings, § 4, p. 792 
Proof, conformity of judgment with proof adduced, 
§ 4, p. 794 
Record, § 4, p. 794 
Refusal of relief, § 4, p. 794 
Relief, § 4, p. 794 

Retroactive operation of statute, § 3 

Review, § 4, p. 795 

Statutes, 

Appeal, § 4, p. 795 
Constructlon, § 3 
Procedure, § 4, p. 792 

Record to Show proceedings conforming to stat¬ 
ute, § 4, p. 794 
Statutory proceedings, § 2 
Striet construction of statutes, § 3 
Subpoena, proceeding ordinarily begun without sub- 
poena, § 4, p. 792 
Summons, 

Following common law rules at hearing, § 4, p. 794 
Proceeding ordinarily begun without summons, 
§ 4, p. 792 

To appear, § 4, p. 792 

To defendant to appear, hearing, § 4, p. 794 
Supplementa! pleadings to cure defects or irregulari¬ 
ties in pleading, § 4, p. 793 
Trial by court, § 4, p. 793 
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Absentee votes, voted on Sunday, § 55 
Accident Insurance, injuries received in unlawful con- 
duct on Sunday, recovery, § 39 
Acknowledgments, 

Batification of Sunday transaction, § 31 
Sunday act, validity, § 28 
Aetion on Sunday contract, ratification, § 31 
Actions, 

Defenses to action on Sunday contract or trans¬ 
action, § 35 

Injuries received or inflicted on Sunday, § 40 
Right of action on Sunday contracts and transac- 
tions, § 35 

Sunday contracts and transactions, §§ 35-38, pp. 
859-867 

Actions and proceedings under penal statute, § 23 
Adjournment, 

Oourt to Sunday, § 51 

Malieiously procuring adjournment of cause to 
Saturday, § 57 

Taking depositions from Saturday to Sunday, 
§ 50 

Admissibllity of evidence, 

In action on Sunday contract or transaction, § 37 
Prosecution for violation of Sunday law, § 21 
Admission fees, 

Moving pictures, permitted or prohibited acts, 
§ 18, p. 835 

Taking, probibited Sunday act, § 13, p. 819 
Admissions on Sunday, competency as evidence, § 29 
Advertising with provision for taking telephone or- 
ders to be fllled on Monday, permitted act, § 15 
Aerial exbibitions, permitted and prohibited act, § 18, 
p. 838 
Affidavit, 

Dated on Sunday but actually made on another 
day, § 49 

Exeeution of bail trover process on Sunday, § 43 
Piling on Sunday, § 49 

Issuance of attachment on Sunday, § 43, n. 28 
Necessity for Service of process on Sunday, § 42, 
n. 24 

Agent or employee doing business in violation of Sun¬ 
day law witbout assent of owner, § 6 
Agents, contract for exeeuted authority to act as spe- 
cial agent, validity, § 27, p. 852 
Amendment of defense to include plea of Sunday exe- 
cution, § 36 
Amusements, 

Permitted and probibited acts, § 18, pp. 831-840 
Sale of tickets or taking admission fees, probibit¬ 
ed Sunday Act, § 13, p. 819 
Animals, 

Impounding on Sunday of animals running at 
large, § 55 

Taking and impounding on Sunday as work of 
necessity, § 13, p. 822, n. 86 


Answer in action on Sunday contract or transaction, 

§ 36, n. 94 
Appeal, 

Returnable on Sunday, subject to motion to dis- 
miss, § 56 

Taking on Sunday, § 53 
Appeal and error, 

In prosecution for violation of Sunday law, § 22 
Taking on application for on Sunday, § 63 
Appeal bonds exeeuted on Sunday, § 48 
Appearance, 

Bonds exeeuted on Sunday, § 48 
Waiver of right to object to Sunday proceedings, 
§56 

Arbitration and award, making and publication of 
award on Sunday, § 64 
Arrest, 

Civil cause, made on Sunday, § 42 
On Sunday, § 45 

Surety and bail bond given in.civil case made on 
Sunday, § 43 

Assault and battery, issuance and exeeution of war- 
rant on Sunday, § 45, n. 46 

Assault as act in emergency in violation of Sunday 
law, § 11, n. 45 

Assault by employee on Sunday, employer’s liability, 
§ 39, n. 76 

Assessor, Sunday work, § 55 
Assignment, 

Contract, rights of assignee under Sunday trans¬ 
action, § 33 

Ratification of Sunday transaction, § 31 
Sunday exeeution, validity, § 28 
Athletic contests, permitted and probibited acts, § 18, 
p. 837 

Attachment, Issuance of writ of levy on Sunday, § 43 
Attorneys, permitted and probibited acts on Sun¬ 
day, § 13, p. 822 

Avoidable acts, exception from Sunday law, § 11 
Bail, waiver of right to question arrest by giving bail, 
§ 56 

Bail bonds, entry on Sunday, § 48 
Bail trover process, exeeution on Sunday, § 43 
Ballment, Sunday contract or transaction, § 35 
Bakeries, ordinance requiring closing on Sunday, va¬ 
lidity, § 7, n. 29 

Barber sbops, permitted and probibited Sunday act, 
§14 

Baseball, permitted and probibited acts, § 18, pp. 838, 
839 

Benefits, restoration to defend action on ground of 
Sunday transaction, § 35 

Benevolent societies, acts on Sunday, validity, § 28 
Beverages, sale, permitted and probibited Sunday act, 
§17 

Bili of exceptions, signature on Sunday, § 53 
Bona fide purcbasers, rights under Sunday transac¬ 
tion, § 33 
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Bonds, 

Entry on Sunday, § 48 
Filing on Sunday, § 49 

Book account, dated on Sunday, competency as evi- 
dence, § 29 

Breach of the peaee, issuance and Service of warrants 
on Sunday, § 45 
Burden of proof, 

In action on Sunday contract or transaction, § 37 
Publication was made on Sunday, § 56 
Business in violation of Sunday law, act in exercise of 
ordinary calliiig, § 9 

Business or occupation, regulation of observance of 
Sunday law, § 6 

Butcher shops, ordinance requiring Sunday closing, 
validity, § 7, n. 2S 

Carriage of persons or property, permitted or pro- 
hibited acts, § 16 
Certiorari, 

Criminal proceedings, inquiry into irregularity of 
proceedings, § 56 

Service on Sunday on justice of tbe peaee, § 53 
Charitable societies, 

Acts on Sunday, validity, § 28 
Sports and entertainment, permitted act, § 18, 
p. 833 

Cbarity, 

Baseball, § 18, p. 840 
Deflned, § 11 

Exemption from Sunday observance law, § 11 
Food or refrtshments furnished, permitted and 
prohibited act, § 17 

Injuries received or inflicted on Sunday, actions, 
§ 40 

Moving pictures, § 18, p. 835 
Questions for jury in action on Sunday contract 
or transaction, § 38 

Regulation of Sunday observance, exception, § 5 
Sale of tobacco, cigars, ete., on Sunday, prohibited 
act, § 13, p. 820 

Sports and entertainments, § 18, p. 833 
Telegraph companies, permitted Sunday act, § 13, 
p. 819 

Travel on Sunday, permitted and prohibited act, 
§ 13, p. 821 

Will drawn on Sunday, § 13, p. 823 
Checks, 

Collection of checks as ratification of Sunday con¬ 
tract, § 31 

Sunday exeeution, validity, § 27, p. 851, n. 97 
Churches, Services rendered at church, permitted and 
prohibited Sunday act, § 13, p. 823 
City Umits, gaming at premises outside City limits 
permitted, § 13, p. 822, n. 89 
Civil and political institution, § 1 
Civil effect of Sunday regulations on private acts and 
transactlons, §§ 24r^, pp. 848-869 
Civil process, §§ 42^44, pp. 870-873 
Commercial exhibits, permitted and prohibited Sun¬ 
day acts, § 13, p. 822, n. 86 

Commissioner of general land oflBce, keeping office open 
on Sunday, § 55 

Commissions, contract to pay, validity, § 26^ n. 65 
Common labor deflned, § 5 
Common law, 

Arrest in civil cause on Sunday, § 42 
Dies non juridicus, $ 41 
Issuance of process on Sunday, § 42 


Common law—Continued 

Offense of exercising common vocation of life on 
Sunday, § 9 

Search warrants, Issuance and exeeution on Sun¬ 
day, § 26 

Sunday observance as duty, § 4 
Compelling labor of others as violation of Sunday ob¬ 
servance law, § 5 
Compensation, 

Business or occupation, violation of Sunday law, 

§ 6 

Work or labor in violation of Sunday observance 
law, § 5 
Complaint, 

Filing on Sunday, § 49 
Violation of Sunday iaw, § 20 
Concerts, permitted and prohibited act, § 18, p. 833 
Confectionary Stores furnishing food or refreshments, 
permitted and prohibited Sunday act, § 17 
Conflict of laws, 

Actions for injuries received or inflicted on Sun¬ 
day, § 40 

Contracts exeeuted on Sunday, § 24 
Consi der ation, 

Ratification of Sunday contract, § 31 
Restoration to defend action on ground of Sunday 
transaction, § 35 

Constitutional provisions, regulation of observance, 
§ 3, pp. 800-803 

Continuation of cause from Saturday to Monday, § 51 
Contracts, 

Actions on Sunday contracts, §§ 34-38, pp. 859^867 
Consummation on the week day, validity, § 27, 
p. 853 

Contemplated performance on Sunday, 

Defenses to action on contract, § 35 
Demurrer to pleading relying on contract, 
§ 36 

Contemplating or requiring Sunday performance, 
§§ 32, 33, 35 

Delivery on Sunday, validity, § 28 
Enforcement of Sunday contract, right of action, 
§ 35 

Evidence in action on Sunday contract, § 37 
Exceptions to Sunday laws, pleading facts within, 
§ 36 

Exeeuted authority to act as spedal agent, valid¬ 
ity, § 27, p. 852 

Formation and consummation on Sunday, § 27, 
pp. 849-853 
Validity, § 27, p. 853 

In jury in pursuance of illegal acts, recovery, § 39 
Instructions in actions on Sunday contracts, § 38 
Issues, proof and variance in action on Sunday 
contract, § 36 

Judgment in action on Sunday contract, § 38 
Law governing validity, § 24 
Limitations of rule as to invalidity of Sunday 
contract, § 27, p. 852 

Negotiation or consummation on Sunday, validity, 
§§ 25-29, pp. 848-855 

Performance of obligations by payment or other- 
wise on Sunday, validity, § 28 
Pleading in actions on contracts under Sunday 
law, § 36 

Preliminary transaction for consummation taking 
place on Sunday, § 26 
Prohibited Sunday work, § 13, p. 817 
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Contracts—Continued 

Questions for jury in action on Sunday contract, 
§ 38 

Batification, §§ 31, 32 
Right of action, § 35 
Bescission of Sunday contract, § 30 
Bestoration of consideration or benefit to defend 
action on grounds of Sunday transaction, § 35 
Beview in actions on Sunday contract, § 38 
Special contracts made on Sunday, right of action, 
§ 35 

Trial in actions on Sunday contracts, § 38 
Verdict in action on Sunday contract, § 38 
Writing, Sunday execution, § 27, p. 851 
Convenience as criterion for necessity of work on Sun¬ 
day, § 11 

Conversion of bailed property, right of action on Sun¬ 
day transaction, § 35 
Costs, taxation on Sunday, § 53 
Court, 

Holding on Sunday, § 61 

Waiver of right to question propriety of holding, 
§ 56 

Criminal process, issuance and execution on Sunday, 
§§ 45, 46 

Oriminal prosecutions, certiorari to inquire into irreg- 
ularity in proceedings, § 56 
Daneing, permitted and prohibited aet, § 18, p. 833 
Date, 

Book account dated on Sunday, competency as evi- 
dence, § 29 

Contract fixing date falling on Sunday, validity, 
§ 32 

Execution of instrument, allegation of date in 
defense, § 36 

Instrument, presumptions in action, § 37 
Day of the week, § 1 
Eecrees on Sunday, § 53 
3)eeds, 

Execution on Sunday, validity, § 28 
Issue of validity of deed executed on Sunday, rais- 
ing by pleading, § 36 
Ratification of Sunday transaction, § 31 
Sunday execution, validity, § 27, p. 851, n. 97 
Hefects, proceeding to assert defects in proceedings 
performed on Sunday, § 56 
Pefenses, 

Actions for injuries received or inflicted on Sun¬ 
day, § 40 

Demurrer to defense of illegality, § 36 
Injuries received or inflicted on Sunday affecting 
other defenses, § 39 

Pleading defense of illegality under Sunday law, 
S 36 

To actions on Sunday contracts and transactions, 
S 35 

Pefiniteness of pleadings in action on Sunday contracts 
or transactions, § 36 
Eefinition, § 1 

Pelicatessen Stores, fumishing food or refreshments, 
permitted and prohibited act, § 17, n. 33 
Pelivery, 

Assigned chose in action on Sunday, validity, § 28 
Foodstuffs, permitted and prohibited acts, § 17 
Instrument on Sunday, ri^ts of third persons, 
§ 33 

On Sunday, validity of contract, S 28 


Demanding payment as ratification of Sunday con¬ 
tract, § 31 

Demurrer, action for injuries inflicted or received on 
Sunday, §§ 36, 40 
Depositions, 

Notice to take on Sunday, § 47 
Taking on Sunday, § 50 

Desirability as criterion for necessity of work on Sun¬ 
day, § 11 

Dice, roUing as permitted act, § 13, p. 822, n. 89 
Dies non juridicus, § 41 

Directors of Corporation meeting on Sunday, validity 
of act, § 28, n. 31 

Disability, rescission of Sunday contract, § 30 
Dischai-ge of jury on Sunday, § 52 
Disorderly conduct disturbing others as violation of 
Sunday law, § 8 

Disposition of property, permitted Sunday act, § 13, 
p. 823 

Distinction, § 1 

Distraint for rent on Sunday, § 55 
District attorney, performing Services on Sunday, ex¬ 
tra compensation, § 55 
Disturbance, 

Breach of the peace for issuance and service of 
warrants on Sunday, § 45 
Sunday contracts, validity, § 27, p. 860 
Violation of Sunday law, § 8 
Driveways, repairs, permitted and prohibited Sunday 
act, § 16 

Drug Stores, permitted and prohibited Sunday act, § 14 
Drugs, sale on Sunday, prohibited and permitted act, 
§ 13, p. 820 
Duration of day, § 2 

Educational work, exemption from Sunday regulation 
as charity, § 11 

Election, Sunday moving pictures, § 18, p. 836 
Emergency, 

Judgment on Sunday, § 53, n. 28 
Words of necessity as including emergencies, § 11 
Employees, injuries received or Inflicted on Sunday 
affecting other defenses, § 39 
Enforcement. Regulation and enforcement of observ- 
ance, post 
Entertainments, 

Permitted and prohibited act, S 18, pp. 831-840 
Selling tickets, etc., as prohibited Sunday act* 
§ 13, p. 819 

Entries on Sunday, competency as evidence, § 29 
Entry by clerk of order made on Sunday, § 63 
Equity, relief under Sunday contract, § 35 
Escrows, delivery on Sunday, validity, § 28 
Bstoppel, 

Establlshing binding obligation, defenses, § 35 
Representations made on Sunday as serving as 
basis of estoppel, § 28 
Evening of Lord’s day, § 2 
Evidence, 

Actions, 

Injuries inflicted on Sunday, § 40 
Sunday contract or transaction, § 37 
Aid of warrant to show breach of peace for Issu¬ 
ance of warrant, § 45, n. 46 
Competency of Sunday admissions, entries or 
statements, § 29 

Judgment rendered on Sunday, § 56 
Prosecution for violation of Sunday law, S 21 
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Evidence—Continued 

Service of summons on Sunday aiithorized, § 42, 
n. 24 

Exceptions to Sunday laws, pleading facts witbin ex- 
ception, § 36 

Exchange of property, right of action on Sunday con- 
tract, § 35 

Excuse for nonpublication of notice, § 47 
Execution, 

Contract or transaction on Sunday, pleading, § 36 
Return on Sunday, § 44 

Exemptions, Sunday law observance, §§ 10-18, pp. 811- 
840 

Exposing for sale, permitted or prohibited acts, § 15 
Expositions, permitted and prohibited acts, § 18, p. 837 
Pairs, permitted and prohibited acts, § 18, p. ^7 
Parmers, 

Permitted or prohibited acts, § 13, p. 816 
Sale of foods, permitted and prohibited Sunday 
act, § 17 

Pelony, issuance and Service of warrant on Sunday, 
§ 45 

Pilling stations, quitclaim deed requiring Sunday per- 
foi-mance, validity, § 32, n. 16 
Pinal process, Service or execution on Sunday, § 44 
Pinding in action on Sunday contract or transaction, 
§ 38 

First day of week, § 1 

Pishing, permitted and prohibited acts, § 18, p. S3S 
Food, furnishing, pennitted and prohibited act, § 17 
Poodstuffs, delivery, permitted and prohibited acts, 
§ 17 

Pootball, permitted and prohibited acts, § 18, p. 838 
Poreseeable act, exceptions from Sunday law, § 11 
Praud, 

Damages resulting from Sunday transaction, right 
of action, § 35 

Referendum on Sunday moving pictures, § 18, 
p. 837 

Pruit stand, permitted and prohibited acts, § 17 
Gambling devices, search warrant executed on Sun¬ 
day, § 46, n. 5^ 

Ganiing, permitted and prohibited acts on Sunday, 
§ 13, p. 822 

Garages, prohibited Sunday work, § 13, p. 817 
Garnishment proceedings on Sunday, § 43 
Gasoline Services, prohibited acts under Sunday law, 
§ 13, p. 817 

Gifts, execution and completion on Sunday, validity, 
§ 28 

Giving away wares in shop open on Sunday, violation 
of law, § 7, n. 39 

Gratuitous work, exemption from Sunday observance 
law, I 11 

Guaranty, signature on Sunday, validity, § 26, n. 58 
Habeas corpus, defects arising from Sunday proceed¬ 
ings, relief, § 56 

Hearing set by mistake for Sunday, § 51 
Highways, repairs, permitted and prohibited Sunday 
act, § 16 

Hire, Sunday contract or transaction, right of action, 
§ 35 

Holding court, 

On Sunday, § 51 

Waiver of right to question propriety of holding, 

§ 56 

Holy day, § 1 


Hotel keepers, sale of cigars and tobacco on Sunday, 
prohibited act, § 13, p. 820 

Hunting, shooting or fishing, permitted or prohibited 
acts, § 18, p. 838 

Ice factory, permitted and prohibited Sunday act, § 13, 
p. 81^ n. 21 

Impounding animals running at large on Sunday, § 55 
Indictment or Information, 

Dated as having been drawn on Sunday, § 49 
Quashing where search warrant served on Sun¬ 
day, § 56, n. 73 
Violation of Sunday law, § 20 
Indorsement of negotiable instrument on Sunday,. 
rights of third persons, § 33 

Industrial plants, permitted and prohibited Sunday 
act, § 13, p. SIS 

Information, filing on Sunday, § 49 
Injunction, issuance on Sunday, § 42 
Injuries received or inflicted on Sunday, 

Actions for injuries, § 40 
Notice of injury, § 47 
Resultant rights and liabilities, § 39 
Injury to bailed property, right of action on Sunday 
transaction, § 35 
Instructions to jury, 

Action for injuries inflicted or received on Sun* 
day, § 40 

Action on Sunday contract or transaction, § 38 
Giving on Sunday, § 51 

Prosecution for violation of Sunday law, § 22 
Insurance, 

Change of beneflciary on Sunday, validity, § 28 
Injuries received in unlawful conduct on Sunday^ 
recovery, § 39 

Issuance on secular day and effective on Sunday,. 
validity, § 28 

Sunday law as excuse for not keeping watchman 
in insured building according to terms of pol- 
icy, § 32 

Sunday regulation as prohibiting regular businesa 
of insurer, § 9 

Intent, indictment for violation of Sunday law, § 20 
Interest, contracting for interest to commence run* 
ning on Sunday, validity, § 32 
Intoxicating liquors, 

Breach of the peace, issuance or Service of war¬ 
rant on Sunday, § 45, n. 44 
Furnishing, permitted and prohibited act, § 17 
Issues, proof and variance, 

In action on Sunday contract or transaction, § 36- 
In prosecution for violation of Sunday law, § 20 
Joint adventure agreement, signature on Sunday, § 27,, 
p. 853, n. 17 

Joint and lawful enterprise, recovery from those with. 

whom they are acting, § 39 
Judgment, 

Actions on Sunday contract, § 38 
In action on Sunday contract or transaction, mo- 
tion to modify, § 38 
On Sunday, § 53 

Rendered on Sunday, presumption favoring va¬ 
lidity, § 56 

Judicial acts on Sunday, § 53 

Judicial and officia! acts and proceedings, §§ 41-67, 
pp. 870-883 

Judicial proceedings, performance of miscellaneous. 
matters on Sunday, § 55 
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Jurisdiction alleged to be lacklng by reason of acts 
having been performed on Sunday, § 56 
Jurors, summoning on Sunday by sberiff, § 55 
Jury, 

Dellberation on Sunday, § 51 
Discharge on Sunday, § 52 

Justice of the peace, personal liability for bolding 
court on Sunday, § 51 
Keeping open sbop, 

Disturbance of public as violation of Sunday law, 
§ 8 

Violation of Sunday observance law, § 7 
liEW governing, 

Aetion for injuries received or inflicted on Sun¬ 
day, § 40 

Private acts and transactions, § 24 
Leases, signature on Sunday, validity, § 26, n. 58 
Letters, written on Sunday, acceptance of contract, 
§ 26 

ligbt plants, operation on Sunday, permitted act, § 13, 

p. 821 

Limitation of liability, effect of injuries received or 
inflicted on Sunday, § 39 

Limitations of rule as to invalidity of Sunday con- 
traets or undertaking, § 27, p. 852 
Liquor. Intoxicating liquors, ante 
Livery stable keepers, exception from Sunday law ob¬ 
servance, § 13, p. 817 

Lock keepers of canals, permitted and prohibited Sun¬ 
day act, § 16 
Lord’s day, § 1 


Mail, 

Oarrying on Sunday, permitted and probibited act, 
§ 16, n. 96 

Permitted and prohibited Sunday act incident to 
carriage of mail, § 16 

Maliciously procuring Service of process on Saturday, 


§ 57 

Manufacturing plants, permitted and prohibited acts 
on Sunday, § 13, p. 818 

Medicine, sale on Sunday, permitted or prohibited act, 

§ 13, pp. 820, 821 

Mercy, sale on Sunday, § 15 
Mesne process, Service on Sunday, § 44 


Mines, permitted and prohibited Sunday act, § 13, 
p. 823 


Ministerial act, § 41 

Bonds entered on Sunday, § 48 
Filing of complaint and reception on Sunday, § 49 
Issuance of civil process, § 42 
Service of process, § 42 
SherifP summoning jurors on Sunday, § 55 
Spreading of judgment on record by clerk, § 53 
Miscellaneous transactions, validity of private acts or 
transactions on Sunday, § 28 
Mortgage foreclosure, day appointed for sale in pub- 
lished notice being Sunday, § 47 
Motion to modify judgment in action on Sunday con¬ 
tract or transaction, § 38 


Motions, 

Decision on Sunday, § 53 
Notice of motion on Sunday, § 47 
Motor Services, prohibited acts under Sunday law, 
§ 13, p. 817 

Moving pictures, permitted and prohibited acts, $ 18, 
p. 834 


Municipal corporations, 

Authority to regulate Sunday observance, S 3, 

p. 802 

Business or occupation, regulation of Sunday law, 
§6 

Regulation of Sunday observance, 

Keeping open shop, § 7 
Observance, work or labor, § 5 
Municipal regulation, 

Observance, exception, § 10 

Sale of necessaries on Sunday, prohibition, § 15, 
n. 41 

Sports and entertainments, permitted and prohib¬ 
ited act, § 18, p. 833 

Natural forces, prevention of loss through as work 
of necessity, § 11, n. 59 
Nature, § 1 
Necessity, 

Construction of term, § 11 

Question for jury in action on Sunday contract or 
transaction, § 38 

Service of process on Sunday, § 42 
Negligence of party acting causing necessity, excep- 
tions from Sunday law, § 11 
Negotiable instruments, indorsee or holder in due 
course, rights under Sunday transaction, § 33 
Newspapers, 

Permitted and prohibited work on Sunday, § 13, 
p. 818 

Sunday publlcation of summons or legal notice, 

§ 47 

Non assumpsit, plea as suflicient to raise issue of re- 
newal of contract by promise to pay on subse- 
quent secular day, § 36 
Nonjudicial day, § 41 
Note, 

Giving of note as ratifleation of Sunday contract, 

§ 31 

Signature on Sunday, validity, § 26, n. 58 
Notice, 

Exeeution and Service on Sunday, § 47 
Giving on Sunday, validity, § 28 
Publication of legal notice on Sunday, § 47 
Notice or knowledge essential to illegality of contract, 
pleading by party seeking to defeat recovery, § 36 
Object and purpose of Sunday law, § 3, p. 801 
Observance, § 1 

Regulation and enforcement, §§ 3-23, pp. 800-847 
Oflflcer performing duty, statute prohibiting labor on 
Sunday, § 5, n. 83 

Official proceedings, performance on Sunday, § 55 
Oil Wells, permitted and prohibited Sunday act, § 13, 
p. 823 

Opening or closing establishment on Sunday, liabil¬ 
ity for keeping it open, § 7 
Orders on Sunday, § 53 
Ordinary calling, 

Acts done in exercise of, 

As violation of Sunday law, § 9 

Sale of cigars or tobacco on Sunday, § 13, 

p. 820 

Sunday contracts, validity, § 27, p. 850 
Origin, § 1 

Ownership of establishment violating Sunday closing 
law as immaterial, § 7 
Papers, flling on Sunday, § 49 
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Pari delicto, 

Contracts contemplating or reqniring Sunday per- 
formance, § 32 

Decision of Sunday contract, § 30 
Illegal contracts, basis of unenforceability, § 27, 
p. S52 

Park authority, sale, permitted and probibited acts, 
§ 17 

Parol ratification of Sunday contract, § 31, n. 73 
Part payment on Sunday, validity of contract, § 28 
Particularity of pleading of lllegality, § 36 
Partnership, keeping open shop, liability, § 7 
Patriotic enterprise, exemption of work from Sunday 
regulation as charity, § 11 
Payment, 

Performance of obligation on Sunday, validity, 
§ 28 

Purcbase price of stock on Sunday, rigbt of ac- 
tion, § 35, n. 52 

Penny arcade, permitted and probibited acts, § 18, 
p. 833 

Personal engagement, violation of Sunday law ob- 
servance, § 6 

Persons observing another day, exemption from Sun¬ 
day law observance, § 12 

Pbotograpbers, permitted and probibited Sunday act, 
§ 13, p. 823 

Pbysidans and surgeons, permitted Sunday act, § 13, 
p. 823 

Pilots, tender of Services on Sunday basis for payment 
of pilotage, validity, § 26 

Place, indictment for violation of Sunday law, § 20 
Plea in abatement based on defective Service of proc- 
ess, § 56 
Plea of guilty, 

Aeceptance on Sunday, § 63 
Judgment entered on Sunday, § 53, n. 26 
Plea of non est factum, proof of defense of illegality 
under Sunday law, § 36 
Pleadings, 

Filing on Sunday, § 49 

In action for injuries received or Inflicted on Sun¬ 
day, § 40 

In action on Sunday contract or transaction, § 36 
Issuance of Service of process on Sunday, § 56 
Poli ce power, enactment of Sunday regulation, § 3, 

p. 802 

Power of attorney, ratification of Sunday transaction, 
§ 31 

Preliminary transactions for consummation of con¬ 
tract transacted on Sunday, § 26 
Presence of otbers, disturbance of public as violation 
of Sunday law, § 8 

Preservation or protection of property, exemption from 
Sunday observance law, § 11 
Presumption, judgment rendered on Sunday, validity, 
§ 56 

Presumptions in action on Sunday contract or trans¬ 
action, § 37 
Prison guards, 

Work of necessity, j 11, n. 57 
Work on Sunday as work of necessity, § 55 
Prisoner, conveying to jail, permitted and probibited 
act, S 16, n. 96 
Process, 

Oivil process, §§ 42-44, pp. 870-873 
Oriminal process, issuance and executlon on Sun¬ 
day, S§ 45, 46 


Process—Continued 

' Issuance of Service on Sunday, raising question 
of want of jurisdiction, § 56 
Issuance on Sunday, § 42 
Quasbing, § 56 

Maliciously procuring Service on Saturday, S 57 
Quasbing process issued on Sunday, § 56 
Refusal of court to dismiss actions for illegality 
of Sunday process as not precluding courts of 
anotber state, § 56 
Return on Sunday, '§ 42 
Service of criminal process on Sunday, § 45 
Service on Sunday, § 42 

Professional Services, permitted and probibited Sun- 
day acts, § 13, pp. 822, 823 
Proflt, 

As criterion for necessity of work on Sunday, § 11 
Business or occupation, violation of Sunday law, 
§ 6 

Probibition, raising Issue of invalid Sunday Service of 
summons, § 56 

Promoting attendance at unlawful place as work for 
necessity or cbarity exempting it from Sunday 
observance law, § 11 

Proof of defense of illegality under Sunday law, § 36 
Prosecution for violation of criminal statutes, §§ 19-22, 
pp. 841-847 

Proximate cause, injury received or infiicted on Sun¬ 
day, §§ 39, 40 

Public meetings, probibiting attendance, disturbance of 
otbers as violating Sunday law, S 8 
Public policy, requirement of Sunday observance not 
extended on grounds of, § 4 
Public safety, acts to secure as work of necessity, § 11 
Publication, 

Arbitration award on Sunday, § 54 
Summons and notices on Sunday, § 47 
Quasi-judicial proceedings, judgment rendered on Sun¬ 
day, § 53, n, 27 
Questions for jury, 

Actions for injuries inflicted or received on Sun¬ 
day, § 40 

In actions on Sunday contract or transaction, § 38 
In prosecution for violation of Sunday law, § 22 
Quitclaim deeds, contract requiring Sunday perform¬ 
ance, validity, § 32, n. 16 

Ratification of contracts contemplating or requiring 
Sunday performance, § 32 

Ratification of Sunday contract or transaction, §§ 24, 
31, 35 

Questions for jury, § 38 

Real estate, contracts executed on Sunday, validity^ 
§ 27, p. 851, n. 95 

Real property, sales or purchases, i)€rmitted or pro¬ 
bibited Sunday act, § 13, p. 819 
Receipt, ratification of Sunday contract, § 31 
Recognizance, entry on Sunday, § 48 
Referendum, Sunday moving pictures, § 18, p. 836 
Refresbments, furnisbing, permitted and probibited 
Sunday act, § 17 

Regulation and enforcement of observance, §§ 3-23, 
pp. 800-847 

Action, Sunday contract or transaction, rigbt of 
action, § 35 

Actions and proceedings under penal statutes, 
§ 23 

Acts done In exercise of ordinary calling, $ ^ 
Acts outside probibited bours, § 4 
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Regulation and enforcement of observance—Cont*d 
Amusements, § 18, pp. 8S1-840 

Selling tickets or taking admission fees as per- 
mitted or prohibited acts, S 13, p. 819 
Attorneys, pennitted and prohibited acts, § 13, 

p. 822 

Authority of municipality, § 3, p. 802 
Business or occupation, § 6 
Oarriage of persons or property, § IS 
€haracter of party benefited by performance, de- 
termination of necessity for work, § 11 
■Charity, generally, ante 

Oivil effect on private acts and transactions, 
§§ 24-40, pp. 84S-869 

■CJomplaint, indictment or Information for vlola- 
tion, § 20 

Concerts, permitted and prohibited act, § 18, p. 833 
Constltutionality and validity, § 3, p. 802 
■Contracts, making contracts as withln prohibition, 
§ 13, p. 817 

Oonvenience, desirabillty or profitableness as cri- 
terion for necessity, § 11 
Daily necessity, exception, § 11 
Danclng, permitted and prohibited act, § 18, p. 833 
Delivery of foodstuffs, § 17 

Disposition of property, permitted act, § 13, p. 823 
Distinction between keeping open and act in pur- 
suit of traffic, | 7 
Disturbance of publlc, § 8 
Bmergency, § 11 

Enforcement, §§ 19-23, pp. 841-847 
Engaging in traffic after opening for different 
purpose, § 7 

Entertainment, § 19, pp. 831-840 
Bstablishments not included in scope of statute, 
§ 7 

Bvidence in prosecution for violation of law, § 21 
Exceptions, §§ 10-18, pp. 811-840 
Farmers, permitted or prohibited act, S 13, p. 816 
Food, furnishing, permitted and prohibited act, 
§ 17 

Foreseeable or avoidable character of act, § 11 
Fruit stand, § 17 

Gaming, permitted and prohibited act, § 13, p, 822 
Garage or Service stations, prohibited work, § 13, 
p. 817 

Gasoline Services, permitted acts, § 13, p. 817 
Illegal business, keeping open for, § 7 
Incidental acts to acts which are lawful, work of 
necessity, § 11 

Injuries received or inflicted in violation of Sun- 
day law, §§ 39, 40 

Intent, effect of transaction or nontransaction of 
business in shop, § 7 
Justification for failure to act, § 39 
Keeping open shop, § 7 

Law goveming private acts and transactions, § 24 
Legislative declaration as to necessity, § 11 
Licensed business, permitted and prohibited act, 
§ 13, p. 823 

Mail, permitted and prohibited acts incident to 
carriage, § 16 

Manufacturing in similar industrial plants, per¬ 
mitted and prohibited act, § 13, p. 818 
Mines, permitted and prohibited act, § 13, p. 823 
More than one kind of trade or traffic pursued in 
shop, § 7 

Motor Services, prohibited act, § 13, p. 817 


Regulation and enforcement of observance—Confd 
Moving pictures, permitted and prohibited acts, 
§ 18, p. 834 

Necessity, construction of term, § 11 
Necessity arising through act or negligence of par¬ 
ty acting, § 11 

Newspapers, permitted and prohibited act, § 13, 

p. 818 

Nonadmlttance of customers to place kept open 
for traffic, § 7 

Object and purpose, § 3, p. 801 
Oil Wells, permitted and prohibited act, § 13, p. 823 
Opening for purpose other than trade or traffic, 
§ 7 

Outdoor sports and amusements, § 18, p. 837 
Ownership of establishment immaterial, § 7 
Park authority, § 17 

Particular acts or transactions permitted or pro¬ 
hibited, §§ 13-18, pp. 816-840 
Partnership, keeping open shop, § 7 
Penny arcade, permitted and prohibited act, § 18, 
p. 833 

Persons observing another day, § 12 
Persons who may commit offense, § 7 
Plea alleging defective process by vlrtue of ob¬ 
servance law, § 56 

Pleading facts within exception, § 36 
Preservation or protectlon of property, exceptions 
to law, § 11 

Professional or skilled Services, permitted and pro¬ 
hibited act, § 13, pp. 822, 823 
Public safety, acts to secure as works of neces¬ 
sity, § 11 

Refreshments, permitted and prohibited act, § 17 
Regular or usual course of business not essential 
in place kept open, § 7 

Regulation generally, §§ 19-23, pp. 841-847 
Repair of motor vehicles, prohibited act, § 13, 
p. 817 

Repetition of acts on successive Sundays, § 9 
Restaurant or innkeepers, permitted and prohib¬ 
ited act, § 17 

Review in prosecution for violation of law, § 22 
Sale of tobacco, cigars, etc., prohibited act, § 13, 

p. 820 

Sales of real property, permitted and prohibited 
act, § 13, p. 819 

Scope and extent of laws, §§ 4r-12, pp. 803-816 
Selling tickets or taking admission fees, permitted 
or prohibited acts, § 13, p, 819 
Sports and entertainments, § 18, pp. 831-840 
Subscription contracts, exception, § 13, p. 818 
Telegraph companies, permitted and prohibited 
act, § 13, p. 819 

Tobacco, cigars, etc., sale as permitted or prohibit¬ 
ed act, § 13, p. 820 

Transportation of persons or property, § 16 
Travel, permitted and prohibited act, § 13, p. 821 
Trial in prosecution for violation of law, § 22 
Water and light plants, permitted act, § 13, p. 821 
Wills drawn on Sunday as permitted act, § 13, 
p. 823 

Work of necessity, generally, post 
Work or labor, § 5 

Reinstatement of member in benefit society on Sun¬ 
day, validity, § 28 

Religious bellef to circumvent Sunday statute, i 3, 

p. 802 
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Religious booklets, distribution on Sunday, § 15 
Religious duty, power to impose observance of Sun¬ 
day as religious duty, § 3, p. 802 
Religious pictures, moving pictures, permitted act, 
§ 18, p. 836 
Religious societies, 

Acts on Sunday, validity, § 28 
Sports and entertainments, permitted act, § 18, p. 
833 

Religious worship, 

Charging or taking admission fees, prohibitecl 
Sunday act, § 13, p. 819 

Work incident exempted from Sunday observance 
regulation as charity, § 11 
Renewal of Sunday, 

Acts or contracts, § 31 
Contract or transaction, defenses, § 35 
Rent, seizure of goods of tenant on Sunday, § 55 
Repairmen of motor vehicles, probibited Sunday 
Work, § 13, p. 817 
Repairs, 

Higbways or driveways, permitted and probibited 
Sunday act, § 16 

Incident to traveling or transportation, permitted 
or probibited act, § 16 
Replevin bond executed on Sunday, § 48 
Replication or reply, defense of lllegal Sunday con¬ 
tract or transaction, § 36 

Representations made on Sunday as capable of serv- 
ing as basis of estoppel, § 28 
Rescission of Sunday contract, § 30 
Restaurant keepers, sale of dgars or tobacco, probib¬ 
ited act, § 13, p. 821 

Restaurants or innkeepers, furnisbing food or re- 
fresbment, permitted and probibited act, § 17 
Restoration of consideration or benefits to defend ac- 
tion on ground of Sunday transaction, § 35 
Retainer of attorney as appearance waiving rigbt 
to object to Sunday proceedings, § 56 
Return, 

Process on Saturday, adjournment, maliciously 
procuring adjournment of cause to Saturday, 
§ 57 

Writ of error on Sunday, § 53 
Review, 

Actions on Sunday contracts, § 38 
Proceedings to review on Sunday, § 53 
Reviewing prosecution for violation of law, § 22 
Sabbatb, 

Duration, § 2 

Exemption from Sunday law regulation of per- 
sons believing seventb day to be Sabbatb, 
§12 

Religious observance, § 3, p. 800, n. 32, 34 
Sabbatb as not strictly synonymous, § 1 
Sales, 

Casual sales, validity, § 27, p. 851 
Oasual Sunday sales as not labor, § 15 
Civil effect of Sunday regulation, § 24 
Disturbance of public as violation of public law, 
§8 

Farmer’s Sunday sales, probibited act, § 13, p. 816 
Food and refresbments, permitted and probibited 
Sunday act, § 17 

Newspapers, probibited Sunday act, § 13, p. 818 
Real property, permitted and probibited Sunday 
acts, § 13, p. 819 


Sales—Continued 

Rigbt of action on illegal transaction, § 35 
Tickets for admissions, probibited and permitted 
Sunday acts, § 13, p. 819 
Tobacco, cigars, etc., permitted and probibited 
act, § 13, p. 820 

Saturday, proceedings on Saturday against persons 
observing seventb day, § 67 

Searcb warrants, issuance and execution on Sunday, 
§ 46 

Sentence, pronouncement on Sunday, § 63 
Service, 

Application for appointment of receiver on Sun¬ 
day, § 47 

Certiorari on justice of tbe peace on Sunday, 
§53 

Notice on Sunday, § 47 

Service stations, probibited Sunday work, § 13, p. 817 
Servile labor, 

Deflned, § 5 

Selling tickets or taking admission fees, probib¬ 
ited Sunday act, § 13, p. 819 

Settlement of liability on Sunday, validity, § 26, n. 65 
Sbows, disturbance of public as violation of Sunday 
law, § 8 
Signature, 

Bili of exceptions on Sunday, § 53 
Contracts on Sunday, validity, § 26 
Notice on Sunday, § 47 

Skilled Services, permitted and probibited Sunday act, 
§ 13, pp. 822, 823 

Slot macbines, permitted and probibited Sunday act, 
§ 13, p. 822, n. 86 

Special verdict in action on Sunday contract or trans¬ 
action, § 38 
Sports, 

Disturbance of public as violation of Sunday law, 
§8 

Permitted and probibited act, § 18, pp. 831-840 
Selling tickets, etc., probibited Sunday act, § 13, 
p. 819 

Travel on Sunday, permitted and probibited acts, 
§ 13, p. 821 

Statements on Sunday, competency as evidence, § 29 
Statute of limitations, 

Acknowledgment on Sunday aflfecting, § 28, n. 30 
Part payment on Sunday as taking debt out of 
operation of statute, § 28 

Statutory provisions, regulation of observance, § 3, 
pp. 800-893 

Stock, payment of purcbase price on Sunday, rigbt 
of action, § 35, n. 52 

Subscription contracts, exception from Sunday law 
violation, § 13, p. 818 
Summons, 

Probibition to raise question of Invalid Sunday 
Service, § 56 

Publication on Sunday, § 47 

Sunday, incidental acts to acts wbicb are lawful, work 
of necessity, § 11 

Supersedeas bond executed on Sunday, § 48 
Surety, procuring signature of anotber as ratifica- 
tion of Sunday note, § 31 

Tavem or sbop witbin Sunday closing law, § 7, n. 21 
Tax on admissions from moving pictures, permitted or 
probibited acts, § 18, p. 836 

Tax sale, Service on Sunday of notice of redemption 
from, § 47 
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Taxation of costs on Sunday, § 53 
Taxpayers' petition, Sunday execution, validity, § 28 
Telegram requiring Sunday delivery, demurrer in ac- 
tion for damages from delay in transmission, § 36, 
n. 5 

Telegraph companies, permitted and prohibited Sun¬ 
day Act, § 13, p. 819 
Terms of court, 

Effect on, § 41 

Expiring on Saturday, power to hold court on 
Sunday, § 51 

Third persons, iilegality of Sunday transaction af- 
fecting right, § 33 

'Threshing machine, moving on Sunday, permitted and 
prohibited act, § 16, n. 97 

Ticket sellers, permitted and prohibited Services inci¬ 
dent to travel, § 16 

Tickets, selling, permitted and prohibited Sunday acts, 
§ 13, p. 819 

Transactions other than contracts consummated on 
Sunday, ratification, § 31 

Transportation of persons or property, permitted or 
prohibited acts, § 16 

Travel, permitted and prohibited Sunday act, §§ 13, 16, 

p. 821 

Travel on Sunday, injuries received or infllcted, rights 
and liabilities, § 39, n. 68, 70 
Treason, issuance and Service of warrants on Sun¬ 
day, § 45 
Trial, 

Actions on Sunday contracts, § 38 
Bond for appearance at trial, entry on Sunday, 
§ 48 

Conduct on Sunday, § 51 
In prosecution for violation of law, § 22 
Trust deeds, Sunday execution, validity, § 28 
Undertakers, permitted Sunday act, § 13, p. 823 
Undertakings on appeal executed on Sunday, § 48 
Validity of negotiations or consummation on Sunday, 
§§ 25-29, pp. 848-855 
Verdict, 

Delivery and acceptance on Sunday, § 51 
Discharge of jury on Sunday after agreement on 
verdict, § 52 

In action on Sunday contract or transaction, § 38 
Rendered on Sunday, § 63 

Waiver of defects of performance of act on Sunday, 
§56 

Warrants, issuance and Service on Sunday, § 46 
Warranty, Sunday contract, right of action, § 35 


Watchman, Sunday law excuse for not keeping watch- 
man in insured building according to terms of 
policy, § 32 

Water and light plants, operation as permitted acts, 
§ 13, p. 821 

Weight and sufficiency of evidence. 

In action on Sunday contract or transaction, § 37 
In prosecution for violation of law, § 21 
Wills, 

Execution on Sunday, validity, § 28, n. 23 
Permitted and prohibited acts, § 13, p. 823 
Witness, refusal to be swom on Saturday on ground it 
was his Sabbath, § 57 

Work and labor in violation of Sunday law, acts in 
exercise of ordinary calling, § 9 
Work of necessity, 

Baseball, § 18, p. 840 

Distrlct attorney performing Services on Sunday, 
§55 

Exception to Sunday law observance, validity of 
statute or ordinance, § 10 

Exemption from Sunday regulation law, § 11 
Food or refreshments furnished, permitted and 
prohibited act, § 17 

Gasoline and motor Services, § 13, p. 817 
Injuries received or inflicted on Sunday, action, 
§40 

Moving pictures, § 18, p. 835 
Newspaper work, § 13, p. 818 
Prison guards working on Sunday, § 55 
Regulation of Sunday observance, exception, § 6 
Sale of tobacco, cigars, etc., on Sunday, prohibited 
act, § 13, p. 820 
Sale on Sunday, § 15 

Telegraph companies, permitted Sunday acts, 
§ 13, p. 819 

Travel on Sunday, permitted act, § 13, p. 821 
Water and light plants, operation on Sunday, § 
13, p. 822 

Wills drawn on Sunday, § 13, p. 823 
Work or labor, 

Disturbance of public as violation of Sunday law, 
§8 

Regulation of Sunday law observance, § 5 
Wrecker Service, exemption from Sunday law observ¬ 
ance, § 13, p. 817 

Writing, contracts, Sunday execution, § 27, p. 851 
Writs, 

Award of judicial writs, § 42 
Error, applicatlon for on Sunday, § 53 
Service on Sunday, § 44 
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SUPERSEDEAS 


Actions on bond, § 10 

Administrators, remedy to obtain review of iiiterlocu- 
tory order making temporary appointment, § 3 
Amendment of petition, § 4 

Answer to application for writ and demand for jury 
trial as waiver of irregularity in Issuance or re- 
turn, § 6 

Appeal and error, § 11 

Appellate courts, authority to issue writ, § 2 
Application for supersedeas, § 4 
Assignee of judgment as defendant, coats, § 12 
Assignee of judgment as proper defendant to petition 
for supersedeas, § 4 

Audita querela, supersedeas to Ile in cases wbere writ 
of audita querela would lie, § 3 
Bili in equity, 

Writ and proceedings in nature of substitute, § 1 
Writ as in nature of, § 4 

Bond, operation and effect of writ witbout requiring 
bond, § 8 

Bond given after espiration of period but order for 
supersedeas given within period, § 6 
Bonds or undertakings, 

Actions on, § 10 

Pauper’s oath, proceeding on, § 10 
Required, § 10 

Certiorari, supersedeas not to function as, § 1 
Chambers, authority to issue writ, § 2 
Commencement of new suit, § 1 
Commencement of proceeding, § 5 

Condemnation proceedings, staying actions by issuing 
writ in vacation or at chambers, § 2 
Contempt in violation of writ, § 9 
Oontinuation of original suit, § 1 
Costs, § 12 

Courts of appeal, supersedeas to interlocutory order 
of court by Supreme Court, § 3 
Default judgment, supersedeas allowed after motion 
to lower court made and overruled, § 2 
Definltion, § 1 

Demurrer, petition for writ, § 4 

Demurrer to petition on bond, § 10 

Discharge of supersedeas, bond becoming absolute, 

§ 10 

Discharge of writ, § 7 

Discretion of court as to issuance, § 2 

Discretionary action of trial court, review, § 11 

Executions, 

Authority of court to supersede its own execution, 

§ 2 

Petition for supersedeas to prevent sale of ex- 
empt property, § 4 

Stay in vacation or at chambers by issuing writ, 

§2 

Writ used to suspend or quash, § 3 
Forfeiture of judgment, petition to supersede, § 4, n. 77 
Forma pauperis, § 8 

Fraud, grounds for relief, § 1 | 
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Hearing on petition, § 4 
In forma pauperis, § 10 
Injunction, 

Supersedeas as not a revival or reinstatement of 
injunction dissolved, § 8, n. 30 
Supersedeas to injunction beyond the power of 
court to issue, § 3 

Writ of supersedeas not to operate as, § 1 
Injunctive remedy in character, § 1 
Interlocutory, 

Decrees, operation and effect of supersedeas, § 8 
Judgment, discretion of court as to issuance of 
writ, § 2, n. 39 
Orders or decrees, 

Supersedeas not to issue, § 3 
Supersedeas to, § 3 

Issuance of writ, quashing writ for improper issuance^ 
§ 7 

Judges, application to for writ, § 2 
Judgment, 

Bond given the force of judgment where super¬ 
sedeas is set aside, § 10 
Money judgment on supersedeas bond, § 10 
Quashing of writ where it embraces several judg- 
ments, § 7 

Judgment or decree, suspension of efdcacy by writ, § 1 
Jurisdiction, want of jurisdiction as ground for relief, 
§1 

Jurisdiction and authority to grant, § 2 
Mandamus, 

Staying proceedings at chambers or in vacation 
by issuing supersedeas, § 2 
Supersedeas not to function as writ of mandamus^ 
§ 1 

Money judgments on supersedeas bond, § 10 
Motion to quash or vacate writ, § 7 
Nature and scope of remedy, § 1 
Noti ce, 

Application in vacation, § 4 
Supersedeas, § 5 
Writ, time of taking effect, § 8 
Open and close in supersedeas proceeding, § 4 
Operation and effect of supersedeas, § 8 
Order for issuance, quashing writ for variance be- 
tween writ and order, § 7 

Order for supersedeas not supersedeas of Itself, § 5- 
Parties, 

Motion to discharge supersedeas, § 7 
Pleadings to be made in names of parties, § 4 
To petition for supersedeas, § 4 
Pendente lite, order appointing receiver, superseding 
§3 

Petition for supersedeas, § 4 
Pleading, 

In action on bonds, § 10 
Petition for supersedeas, § 4 
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Proceedings which may be superseded, § 3 
Process, 

Abuse, jurisdiction to award writ to prevent, § 2 
Prevention of abuse of process, § 1 
Prohibitive remedy in character, § 1 
Proof of allegations of petition for supersedeas re- 
quired, § 4 

Quashing of writ, § 7 

Questions for jury in hearing on petition, § 4 
Recall of order for supersedeas, § 5 
Receiver, superseding order of appointment, § 3 
Recognizance, issuance of writ without recognlzance, 
§ 10 

Record of court, writ granted out of court where rec- 
ord on which it is procured remains, § 2 
Res judicata, supersedeas to stay proceedings, pend- 
ing determination of appeal containlng issues 
which would become res judicata, § 3 
Return, waiver of irregularity, § 6 
Scope of remedy, § 1 
Service of writ, § 6 
Stay of proceedings synonymous, § 1 


Supreme Court, 

Authority to Issue writs in term or vacatlon, § 2 
Interlocutory orders and decrees, 

Power to grant writs of supersedeas to, § 3 
Power to grant writs to orders and decrees, 
§ 3 

Term of court, discharge of writ granted to stay pro¬ 
ceedings until next term of court, § 7 
Time, 

Discharge of writ by lapse of time, § 7 
Issuance, § 5 
Taking efifect, § 8 
Vacation of court, 

Authority to issue writ, § 2 
Notice of application for petition, § 4 
Vacation of writ, § 7 
Variance, quashing of writ, § 7 
Verification of petition, § 4 
Violation of writ, § 9 

Waiver of irregularity in issuance or retum, § 6 
Writ, requisite, § 5 

Writ of audita querela, writ of supersedeas as sub¬ 
stitute, § 1 
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83 CJS 1 


STIPULATIONS 


§ 1. Definition and Nature 
Library References 
Stipulations <^1. 
page 2 

Cal.—CJ jS. biack letter summary quoted fn Hams v. 
Spmali Auto Sales, Inc., 49 CalRptr. 610, 613, 240 
CA.2d 447 

Mo.—CJ,S. biack letter suminary quoted in Pierson v. 

Allen, 409 S.W.2d 127, 13a 

1. U.S.—U.S. V. Three Winchester 30-30 Caliber 
Lever Aetion Qirbines, C.A.Wis., 504 F.2d 1288— 
CJJS. dted in U.S. v. Hali, D.C.Okl. 424 F.Supp. 
508, 547, affd. 536 F.2d 313, cert. den 97 S.Ct 
313, two cases, 429 US 919, 50 L.Ed.2d 285. 
ai —Baker v. Solari, 333 P.2d 791. 166 CA 2d 472— 
Southern Pac. Co. v Schwartz, 38 Cal Rptr 243, 
226 C.A.2d 481—McBain v. Santa Clara Sav. & 
Loan Ass’a, 51 Cal.Rptr. 78, 241 CA.2d 829— 
CJJS. quoted at length in Lovret v. Seyfarth, 101 
Cal.Rptr 143, 154, 22 CA 3d 841 
111 —Kazubowski v. Kazubowski, 235 N E2d 664, 93 
IlLApp.2d 126, cert den. 89 S-Q. 993. 393 U.S. 
1117,22 L.Ed2d 122. 

Kan.—CJ.S. dted in Bodle v Balch, 347 P.2d 378, 
381. 185 Kan. 711. 

Okl.—CJ.S. dted In City of Lawton v. Lewis, 566 P.2d 
133, 134. 

Other defiiiitioiis 

U.S.—Garden Homes, Inc., v. Mason, D.C N.H., 142 
F.Supp. 744. app. disra., C.A., 238 F.2d 654—John 
McShain. Inc v. U.S., 375 F.2d 829. 179 Ct C1 
631 

Ala.—Spradley v State, Cr.App, 414 So.2d 170, 

Ariz.—Bekins Van & Storage Co. v. Industnal Commis- 
sion, 422 P.2d 400, 4 Ariz-App 569—Wolf Corp. 

V. Louis, 464 P.2d 672, 11 Ariz.App. 352 
Ark.—Dinwiddie v. Syler, 323 S.W.2d 548, 230 Ark. 
405. 

Cal.—Barendregt v. Downing, 346 P.2d 870, 175 
C.A.2d 733. 

Del,_Application of Wilmington Suburban Water 
Corp., Super, 203 A.2d 817, 8 Storey 8, affd. in 
part, Sup., 211 A.2d 601 8 Storey 494. 

Fla.—^Anington v. State, 233 So.2d 634. 

Kan.—^Boume v Atehison, T & S.F. Ry. Co., 497 P.2d 
110, 209 Kan. 511 

N.C.—Blair v. Fairchilds. 213 S.E2d 428, 25 N.C.App. 

416, cert. den. 215 S.E2d 622, 287 N.C 464, 
Okl.—Paschen v. Ratliff City Trucking Ca, App., 637 
P.2d 591. 

Tex.—First Nat. Bank in Dallas v. Kinabrew, Civ.App, 
589 S.WAi 137, err. ref. no rev. err. 

Acts held not sdpnlatioiis 
\ U.S.—England v. Doyle, CA.Cal., 281 F.2d 304. 
Arii.—State v. Treadaway, 568 P.2d 1061, 116 Ariz. 
163. 

Cal,-People v. Castro, 123 CalRptr. 810, 50 C.A.3d 
938. 

Idaho—First Sec. Bank v. Neibaur, 570 P.2d 276, 98 
Idaho 598. 

111.—Margonis v. Rossi, 253 N.E2d 577, 116 ni.App.2d 
234. 

La.—Crowley v. Roy O Martin Lumber Co., Inc., 
App,, 383 So2d 134. _ 

NJ.—State V. Christopher, 373 A.2d 705, 149 N.J.Su- 
per. 269. 

N.Y.—Paragon Progressive Federal Credit Union v. 
Byndloss, 212 N Y S.2d 989—Trophy Productioris, 
Inc. V. Cnema-Vue Corp., 385 N.Y,S.2d 70, 53 
A,D2d 18, 

Ohio—State v. Washington, 381 N.E2d 1141 56 Ohio 
App.2d 129, 10 0.0.3d 150. 

Wash—Peter Kiewit Sons* Co. v. Washington State 
Dept of Transp, 635 P 2d 74a 30 Wash App 424 


Acts held stipulations 

Cal—People v Surety Ins. Co., 95 Cal.Rptr 925, 18 
C.A 3d Supp I 

111—Nelson v. Union Wire Rope Corp, 187 NE2d 
425. 39 IlI.App.2d 73 

Mass—^Swift V Hiscock,^183 N.E2d 875, 344 Mass. 

691 

Outside presence of jnry 
Cal—Romeo v Jumbo Market, 56 Cal.Rptr. 26, 247 
CA2d 817. 

Concession held not a stipuladon 
N Y—Modem Pool Products, Inc v Rudel Machinery 
Co., 294 N Y S 2d 426, 58 Misc.2d 83 

Purpose of stipulation 

Cal—Aten v Workers’ Compensation Appeak Bd, 142 
ai Rptr 42, 75 C,A.3d 113. 

Tex—Peat, Marwick, Mitchdl & Co v. Sharp, Civ. 
App., 585 S W 2d 905, err. ref. no rev err 

Offer to stipulate not tiaiely 
Or.-State v. Winters, 578 P2d 439, 34 Or App 157. 
Offer to stipulate not accepted 
Colo.—Guzman v Gleason, 598 P.2d 145,42 Colo.App 
284, aff., Sup, 623 P2d 378. 

2. Kan.—CJUS. dted in Bodie v. Balch, 347 P.2d 378, 

381, 185 Kan 711. 

3. Kan.—C J.S. dted in Bodie v Balch, 347 P.2d 378, 

381, 185 K^an 711 

Mo—CJ.S. dted in Landers v Smith, App., 379 
S.W 2d 884, 888—CJf5. dted in Williams v Wil- 
der, App, 397 S W.2d 696, 704—Pierson v Allen, 
409 S.W.2d 127. 

Stipulation with consent of court 
N.Y—Kolmer v Koimer, 178 N.Y.S2d 258, 13 
Misc.2d 313, affd 177 N.Y.S.2d 1009, 6 AD.2d 
1001 

5. Cal.—Holtkamp v. States Marine Corp., 331 P2d 

679, 165 C.A2d 131—Palmer v. City of Long 
Beach, 199 P.2d 952, 33 C.2d 134—Los Angelcs 
City School Dist. of Los Angeies County v. Landi- 
er Management Co., 2 ^1 Rptr. 662, 177 CA.2d 
744 

N.Y.—Storman v. City of New York, 120 N.Y.S.2d 
569—Martin v. Marbn, 312 N.Y.S.2d 520, 63 
Misc.2d 530 

N.D.-Voskuil V Voskufl, 256 N.W.2d 526 
Tex.—Jackson v. Lewis, Civ.App, 554 S.W.2d 21. 
Wis.—Schmidt v. Schmidt, 162 N.W.2d 618, 40 Wis.2d 
649. 

Stipulation of settlement, etc.—In re Shaver*s Estate, 
122 N.Y.S.2d 578, 282 App.Div. 816—Scharff v. 
Sdiarff, 132 N.Y.S.2d 874—Ressler v. Druck, 243 N.Y. 
S.2d 552. 40 Misc.2d 654. 

**Procedural stipulations” distinguiahed firtun 
**contractual stipulations” 

N.D.—Lawrencc v. Lawrencc, 217 N.W.2d 791 

6. Judidal admission 

N.C.—State v. Williams. 241 S,E2d 149, 35 N.CApp. 
216, petition den. 244 S.E2d 156, 294 N C. 739. 

7, Cal—Leonard v Gty of Los Angeies, 107 Cal 

Rptr 378, 31 CA.3d 473, 

Essence is agreement 

U.S.—U5. V. Harris, CA.Ind., 542 F.2d 1283, cert. 

den, 97 S,a 1558, 430 U.S. 934, 51 LEd,2d 779. 
Fla.—Arrington v. State, 233 So.2d 634. 

Necessity of offer and acceptance 

Kan.—State v. Wilson, 523 P.2d 337, 215 Kan, 28. 

8, Ariz.—Bekins Van & Storage Co. v. Industrial 

Commission, 422 P,2d 400, 4 Ariz.App. 569 

10. Consent decree held to he a stipulation 

Mass.-^Henry F. Michdl Co. v. Fitzgerald, 231 N.E2d 

373. 

§ 2. Favored by Courts 

11. N.D.—CJ.S. quoted at length in Oessner v. Ben- 
son. 79 N.W.2d 151 153. 
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12. U.S.—Burstein v US., CA.Mo., 232 F2d 19— 
Minneapolis Brewing Co v Merritt, DC.N.D., 
143 FSupp. 146-CJ5. dted in U.S. v. 133.79 
Acres of Land, More or Less, in Sebastian County, 
Ark., D.C.Ark., 313 F.Supp. 697, 702. 

Alaska—Grcatcr Anchorage Area Borough v City of 
Anchorage, 504 P 2d 1027 

Anz.—Gangadean v. Flon Inv. Co., 474 P.2d 1006, 106 
Anz. 245-State v. SorreU, 506 P.2d 1065, 109 
Anz 171. 

Cal.—Hams v Spinali Auto Sales, Inc., 49 Cal Rptr. 
610, 240 C.A.2d 447 

D.C.—District of Columbia v. ACF Industnes, Inc, 
CA.. 350 F.2d 795, 122 U.S.AppDC. 12. 

Idaho—CJ5. dted in Kershaw v. Pierce Cattie Co., 
393 P2d 31. 34, 87 Idaho 323. 

Ill—People v. MeCrory, 190 N.E2d 159, 41 IIlApp.2d 
59 —^People v. Pygott, 211 N.E2d 381 64 III 
App.2d 284 

lowa—Bergman v. Bergman. 73 N Wld 91 247 lowa 
98—In re Clark’s Estate, 181 N.W.2d 138. 

Minn—^Anderson v Anderson, 225 N.W.2d 837, 303 
Minn. 26. 

Mo —CJjS. quoted in State ex rei. Turri v. Keet, App., 
626 S.W.2d 422, 425. 

N.M.—Southern Union Gas Co. v. Cantrdl 261 P.2d 
645, 57 N.M. 612 

N.Y.—Karpinski v. Karpinski, 130 N.Y.S.2d 364. 

N.C.—CJA dted in Rural Plumbing & Heating, Inc. 

V. H C. Jones Const Co, 149 S.E2d 625, 631, 268 
N.C. 23—Norfolk Southern Ry. Co. v. Horton, 165 
S.E 2d 6, 3 N.C.App. 383—Rickert v. Rickert, 193 
S E2d 79. 282 N.C. 373. 

Tex —New v. First Nat. Bank of Midland, Civ.App., 
476 SW.2d 121, err. ref. no rev. err, Sup., 480 
S.W.2d 622. 

Va.—McLaughlin v Gholson, 171 S E2d 816, 210 Va. 
498. 

Wash.-Smyth Worldwide Movers, Inc. v. Whitney, 491 
P.2d 1356, 6 Wash App. 176. 

13, U.S.—Insurance Co. of North America v. North¬ 
western Nat. Ins. Co, C.A.Mich., 494 F.2d 1192. 

Fla.—Steelc v. AD.H. Bldg. Contractors, Inc., 174 
So.2d 16 

Mich.—CJJS. dted in Conel Devdopmcnt, Inc. v. Riv¬ 
er Rouge Sav. Bank, 269 N.W.2d 621, 624. 84 
Mich.App. 415. 

Minn.—Soutbdale Center, Inc. v. Lewis, 110 N.W.2d 
857. 260 Minn. 430, 6 A.ER.3d 345- 
N.M.—Southern Union Gas Co v. Cantrdl, supra, n. 

• 12 . 

N.Y.—Gimbd Bros., Inc. v. Swift, 307 N.Y.S.2d 952, 
62 Misc.2d 156. 

N.C.—CJJS. dted in Rural Plumbing & Heating. Inc. 
V. H. C. Jones Const. Co., 149 S.E2d 625, 631, 268 
NC 23—Blair v. Fairehilds, 213 S.E2d 428, 25 
N.CApp. 416, cert. den, 215 S.E2d 622, 287 N.C 
464. 

14. U.S.—Alite V. U.S., CA-Colo.. 313 F.2d 31. cert 
den. 83 S.Ct. 1554, 373 U.S. 943. 10 EEdJd 699. 

Ariz.— Comet Stores v. Superior Court In and For 
Yavapai County, 492 P.2d 1191. 

Defendant cannot ctnnpd codefen d ant to atipa- 
late 

D.C.—U5. V. CaldweU, CA.. 543 FJd 1333, 178 U.S. 
App.D.C 20, cert. den. 96 S.CL 877, 423 U.E 
1087. 47 L.Ed.2d 97 

pefendant can not compel prosecutioa to stiiNi- 

late 

ni.-Peoplc V. Williams, 400 N.E2d 980, 36 HlDec. 
400, 81 niJlpp.3d 121 

Prosecution not reqnired to stipulate to deftnd- 
anfs prior record 

Minn.—State v. Hudson, 281 N.WJd 870. 

Stipulations affecting the rights and 
obligations of parties to a lawsuit are 
not to be entered into, or to be treated, 
lightlyJ'' 
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153. N.Y.—People v Prado. 365 NYS.2d W3. 81 
Misc.2d 7ia 

§ 3. Form, Requisites, and Validity 
Library References 
Stipulations «s=>5 et seq. 

Wesfs Federal Forms § 1732 et 
seq. 

16. U.S —Nonhbridge Electronics, Inc v U.S, 444 
F.2d 1124, 195 OQ 453. 

Ind.-<CJ3. dted in Brown v. State, 448 N E.2d 10. 17. 

Mich.-<C J3. qnoted at leagth in Whitley v Chrysler 
Corp., 130 N.W.2d 26, 28, 373 Mich. 469. 

N.C.—CJJS. qiu^ at lengtii in State v. Powell, 118 
S.E2d 617, 619, 254 N.C 231 

17. U.S —Hi-Lo TV Antenna Corp. v. Rogers, C A. 
IlL, 274 F.2d 661—Downs v. American Emp Ins 
Co., C.A.La., 423 R2d 1160 

Cal —Bemer v Bemer, 314 P.2d 114, 152 C A.2d 766— 
Hairis v. Spinali Auto Sales, Inc., 49 Cal.Rptr. 610, 
240 C.A 2d 447—People v. Cmz. 53 Cal Rptr. 354, 
244 C A 2d 137—People v. McClellan, 80 Cal.Rptr. 
31, 457 P.2d 871, 71 C2d 793. 

IlL—In re Moss* Estate, 248 N.E 2d 513, 109 Ill.App.2d 
185—Carlson v. General Motors Corp., 289 N.E2d 
439, 9 lll.App.3d 606. 

NJ-CJ3. dted in Schere v Frcehold Tp, 375 A.2d 
1218, 1219, 150 N.J Super. 404. 

N.Y.—Coiumbia Broadcasting System, Inc. v. Roskin 
Distributois, Inc., 294 N Y.S.2d 804, 31 A.D.2d 22, 
affa. 268 N.E2d 128, 28 N.Y.2d 559, 319 N.Y.S.2d 
449—Grinnell Corp. v. Automatic Fire Alarm Co., 
309 N.Y.S.2d 7. 34 A DJd 532. 

Nev.—^Walker v. Reynolds Elee. & En^eenng Co., 468 
P.2d 1. 86 Nev. 228. 

Soffident certunty held shown 

CaL—Fdder v. Felder. 55 Cal.Rptr 780. 247 CA.2d 
718. 

NJ.-Schlemm v. Schlemm, 158 A.2d 508, 31 N.J. 557. 

Ohio— Duir V, Public Utilities Commission, 384 NJE2d 
264, 56 Ohio St.2d 367, 10 0.0.3d 493. 

Tex.—Steward v. State, Cr., 422 S.W,2d 733. 

Omissioiis held immaterial 

NJ.—Schlemm v. Schlemm, 158 A.2d 508, 31 NJ. 557. 

Sdpulatfon inadequate 

N.Y.—Kalb V. Chemical Bank New York Trust Co., 
316 N.Y.S.2d 381, 64 Misc.2d 824. 

Agreement held proper 

Ariz.—aty of Tueson v Gallagher, 493 P.2d 1197, tOS 
Ariz. 14a 65 A.LR.3d 597. 

Tex.—Sutton v. State Highway Dept, Qv.App., 549 
S.W.2d 59, err. rcf. no rev. err. 

Cleur, imeqiiivoca4 and complete 

NJ.-State V. Smith, 362 A.2d 578, 142 NJ5uper. 575. 

Ume limit not required 

UL—Strozewsld v. Sherman Equipment Co., 395 N.E2d 
38, 32 IlLDec. 91, 76 IlLApp.3d 266. 

Stipuladon ambignons bnt not dls^ted 

Wash.—Graves v. P. J Taggares Co., 605 P.2d 348, 25 
Wash.App. 118, remd. 616 P.2d 1223, 94 Wash.2d 
298. 

18. U.S.—Winchester Dnve-In Theatie, Inc. v. Twen- 
tieth Centuiy-Fox Rlm Co., D.CCal.. 232 F.Supp. 
S56, revd. on oth. grds., CA., 351 F.2d 925, cert. 
den. 86 S.Ct 620, 382 U.S. 1011, 15 L.Ed.2d 
526-Minned v. CI.R., CA.m.. 368 F.2d 161— 
Podolsky V. Devinney, D.CN.Y., 281 F.Sopp. 
488-CJ.S. dted in U.S. v. Hali, D.COkl., 424 
F.Supp. 508. 547, affd. 536 FM 313, cert. den. 97 

' S.Ct. 313, two cases, 429 U.S. 919, 50 L.Ed.2d 
285. 

Ala-—Sdbert v. State, Cr., 343 So.2d 780, revd. on oth. 
grds. 343 So.2d 784, on remd. 343 So.2d 785, revd. 
on oth. grds. 343 So.2d 786. on remd. 343 So.2d 
787, writ den 343 So.2d 788. 

Ark.—MeCroskey v. State. 614 S.W.2d 660, 272 Ark. 
356. 


Cal —Johnston, Baker &. Palmer v Record Mach & 
Tool Co, 6 Cal Rptr. 847. 183 C A 2d 20O-Pcoplc 
V Ballejos, 30 Cal Rptr 725, 216 CA2d 286 
Fla.-Arrington v State, 233 So 2d 634 
Ga.—Rced v State, 287 SE2d 205, 249 Ga. 52 
111 —CJ.S. Cited in Village of Schaumburg v. Franberg, 
424 N.E2d 1239, 1242, 54 III Dec 336, 99 111 
App.3d 1 

111.—Bums v John Blue Co.. 358 N.E2d 724, 3 IlLDec 
326, 44 IU App.3d 653. 

Ind.—Hemphill v State, 387 N.E2d 1324, 270 Ind. 590 
Mo—State v Ford. 487 S.W.2d 1, cert. den. 93 SCt 
2277, 411 U.S 983, 36 L Ed 2d 959 
NJ.—CJ5. dted in Schere v Freehold Tp., 375 A 2d 
1218, 1219, 150 NJ Super 404 
N.Y—Bishopp V. Cookinham, 185 N.YS.2d 986, 17 
Misc2d 885—Curren v Allstate Ins Co., 236 
N.Y.S 2d 719, 37 Misc.2d 557—Slochowsky v. Nas- 
sau County Dept. of Soaal Services, 334 N.Y.S.2d 
762, 70 Misc.2d 669 

Okl.—Bovaird Supply Co. v. Wofford, 255 P.2d 523, 
208 Okl. 315. 

Tex -Scale v. State, 256 S W.2d 86, 158 Tex.Cr.R. 440 
Wash-State v. Adler, 558 P2d 817, 16 Wash.App. 
459. 

Wis.—State V. Craft. 298 N.W.2d 530, 99 Wis.2d 128 
WiUingness to stipulate insuffident 
Cal.—De Mota v Superior Court of Cal, Calaveras 
County, 278 P.2d 537, 130 C A.2d 58 

Volvntariness of assent 

Tex.—Goodson v Carr, Qv.App., 428 SW.2d 875. 
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19. Cal.—Contra Costa County Flood Control and 
Water Conservation Dist v Armstrong, 14 Cal. 
Rptr. 68, 193 C.A.2d 206—McBain v Santa Qara 
Sav. &. Loan Ass'n, 51 CaLRptr. 78, 241 C.A.2d 
829. 

111.—People V. Evans, 373 N.E2d 524, 15 fll.Dec. 178, 
57 IlLApp.3d 1044. 

N.Y.—People v. Hodge, 406 N.Y.S.2d 1001, 64 A.D.2d 
535. 

Ohio—Duff v. Public Utilities Commission, 384 N.E2d 
264, 56 Ohio St.2d 367, 10 0.0.3d 493. 

Pa.—Flynn v. Sievers, 10 D. &. C.2d 383, 19 Monroe 
L.R 46. affd 132 A.2d 180, 389 Pa. 142. 

Lack. of ruling on objection to stipiUation not 
acceptance by silence 

Nd).—Blobaum v. State, Dept. of Roads, 137 N.W.2d 
855, 179 Ncb, 304. 

Silence held not consent 
Fla.—Miami Herald Pub. Co v. Payne, 358 So 2d 541, 
adopted App., 360 So.2d 122. 

N.Y.-Glass V. Glass, 287 N.Y.S.2d 149, 29 A.D.2d 
685. 

A mistaken belief by one of the par¬ 
ties does not render a stipulation inval- 
id.“= 

20.5. Cal —City of Burbank v. Nordahl, 18 Cal.Rptr. 
710, 199 CA,2d 311. 

Where stipulations are unaccompa- 
nied by an af^davit as required by 
statute, the trial court lacks jurisdic- 
tion to render judgment.“ 

20.10, N.Y.—Davidson v. Hicks, 238 N.Y.S.2d 910, 
38 Misc.2d 858. 

§ 4. Oral or in Writing 

23. UE—Biby v. Kansas City Life Ins. Co.. CA 
Ark., 629 F.2d 1289. 

Ala.—^Aaron v. State, 192 So.2d 456, 43 AbuApp. 450. 
Anz.—Hackin v. Rupp, 453 P.2d 519, 9 Ariz.App. 354. 
Cal—Rosooe Moss Co. v. Roggero, 54 CaLRptr. 911, 
246 C.A.2d 781—May v. May, 79 Cal.Rptr. 622, 
275 C.A.2d 264. 
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Fla—Moms v. Truax, App, 152 So.2d 515—Orthwein 
V. Cobbs Fruit & Preserving Co.. App., 229 So.2d 
607 

Ga—Davenport v. Davenport, 128 S.E2d 772, 218 Ga. 
475 

lowa—Swartz v. Meredith Pub. Co.. 117 N.W.2d 898, 
254 lowa 518. 

Ky-Clark v. Com.. 418 S.W.2d 241 
Nev.—Engelstad v. Matheson, 522 P2d 1018, 90 Nev. 
204. 

NY—Altholtz V. Altholtz, 165 N.Y.S.2d 827, 5 
Misc 2d 647. 

Pa.—Roman v. Alizauskas, 54 Luz.LReg. 169. 

Tex—Maddox v. City of Amanllo, Civ.App., 390 
S.W 2d 51—Thompson v. Kirkland, Civ.App., 422 

5 W.2d 258—Helms v State. Cr., 484 S W 2d 925. 
Wis—Sheridan v Sheridan, 223 N.W.2d 557, 65 Wis.2d 

504 

Letters held to constitute stipulation ia writing 
U.S —U.S. ex rei. and for Use of Tennessee Val. Au- 
thonty V. MeCoy, D.C.N.C, 198 F.Supp. 716. 

Writing hdd sufficient 

Tex.—WiUiams v. State, Cr., 492 S.W.2d 507. 

25. Ariz.—CJ,S. quoted at length in Hackin v. Rupp, 
452 P.2d 519, 521, 9 Ariz.App. 354. 

Tex.—McCIain v. Hickey, Qv.App., 418 S.W.2d 588, 
err. ref. no rev. err. 

Other statements of purpose 
Tex.—Sone v. Braunig, Qv.App., 469 S.W.2d 605, err. 
ref. no rev. err. 

26. Alaska—Intenor Credit Bureau, Inc. v. Bussmg, 
559 P.2d 104. 

Cal.—Roscoe Moss Co v. Roggero, 54 Cal.Rptr. 911, 
246 CA.2d 781 

Hawaii—Kaui v. Kauai County, 386 P.2d 880, 47 Haw. 
271, 7 A.LR.3d 1385 

Kan-CJ.S. dted in State v. Roach, 576 P.2d 1082, 
1086, 223 Kan. 732. 

N.Y.—In re Gardiner's Estate, 126 N.Y.S.2d 121, 204 
Misc. 884—Accarino v. Hksch, 175 N.Y.S.2d 435, 

6 A.D.2d 795—Rosen v. Giand, 175 N.Y5.2d 441, 
6 A.D.2d 799. 

Tex.—McCIain v. Hickey, av.App.. 418 EW.2d 588, 
err ref no rev err.—^Texas Elee. Service Ca v. 
Yater, Qv.App., 494 S.W.2d 271, err. ref. no rev. 
err. 

27. Stipulation not inferred 

Cal.-Langford v. Eckert. 88 CaLRptr. 429, 9 C.A.3d 

439. 

28. Tex.—Cantu v. Cantu, QvJkpp., 253 S.W.2d 957. 
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30. N.Y.—Cohen v. Coleman, 442 N.Y.S.2d 834, 110 
Misc.2d 419. 

36. Agreement for extension of time in which 
to fQe pleading 

Pa-—Harris v. Greenberg, 17 D. & C2d 166. 

37. Ga.—Dein v. Mossman, 262 S.E2d 83, 244 Ga. 
866 . 

N.C—Amick v. Shipley, 259 S.E2d ^29, 43 N.CApp. 
507. 

Reliedng judge of dnty of redndng testimony to 
writing 

N.D.—^Ranes Motor Co. v. Thompson, 251 N.W.2d 
741. 

Griminal prosecutions 

Tex.—WiUiams v. State, Cr., 483 S.W.2d 460. 

40, Extension of time to bring to trial 

Ca].-Oeiury v. Nielsen, 176 Cal.Rptr. 385, 123 CA.3d 

27. 

46. U.S.—Brown v. Estdle, D.CTex., 468 F.Supp. 42. 
affd., C.A., 591 F.2d 1207. 

Ga.—Davenport v. Davenport, 128 EE2d 772, 218 Ga. 
475. 

Pa.—Flynn v. Sievers, 10 D. & C2d 383, 19 Monroe 
L.R. 46, affd. 132 A.2d 180, 389 Pa. 142. 

Wash,-Rogers Walla Walla, Inc v. Ballard, 553 P.2d 
1379, 16 Wash.App. 92. 
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48. N.D.-State v. Carison, 238 N.W.2d 253 
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56. U.S.—Rogers v. U.S, CA.I11.. 319 F.2d 5, cert 
den. 84 SQ. 524, 373 U.S. 989, 11 L.Ed2d 
475—Mittlieder v. Chicago & N.W. Ry. Co., C.A. 
Nd>.. 441 F 2d 51 

Ala.—Robertson v. State, 98 Sa2d 620, 39 AIa.App 
311 

Alaska—Interior Credit Bureau, Inc. v. Bussing. 559 
P.2d 104, 

Anz,—Hackin v Rupp, 452 P.2d 519, 9 Ariz.App. 354 
Cal —Prdss v. Good Samantan Hospital, 340 P.2d 661, 
171 C.A.2d 559—Lyons v Lyons, 12 Cal.Rptr. 
349. 190 C.A.2d 788—Under v Cooley, 31 Cal 
Rptr. 271, 216 CA.2d 390. 

Conn.—Bryan v. Reynolds, 123 A.2d 192. 143 Conn 
456. 

D.C—U.S. V. Brown, CA., 428 F.2d 1100, 138 U.S. 
App.D.C.’398—U.S. V Ricks, C.A.. 475 F.2d 1326, 
155 U.S.App.D.C. 57. 

Ga.—Davenport v. Davenport, 128 S.£.2d 772, 218 Ga. 
475 

Hawaii—Kaui v. Kauai County, 386 P.2d 880, 47 Haw. 
271, 7 A.L.R.3d 1385 

111.—People V. Johnson, 257 N.E.2d 121, 121 ni.App.2d 
97. 

Kan.-CJ.S. cited in State v. Roach, 576 P.2d 1082, 
1086, 223 Kan. 732. 

Ky-Clark v. Com., 418 S.W.2d 241. 

N J.-State V. Morales, 283 A.2d 127, 116 N.J Super. 
538. 

N.Y.—Schlossbeig v. Schlossberg, 309 N.Y.S.2d 631, 34 
A.D.2d 699 

NJ3.—CJ.S. dted in Aaker v. Aaker, 338 N W.2d 645, 
647. 

Ohio—Schwartz v. Leiser, App., 140 N.E2d 1. 

Pa.—Appd Vending Co. v. 1601 Corp.. 203 A,2d 812, 
204 Pa.Super 243—In re Colonial Motor Lodge, 
Inc., dissolution. 59 Lanc.Rev. 441. 

Tenn.—^Bearman v. Camatsos. 385 S.W.2d 91, 215 
Tenn. 231. 

Tex.—Matthews v. State, Cr., 414 S.W.2d 938—Sone v. 
Braunig, Qv App., 469 S.W 2d 605, err. ref. no rev 
err 

Wash.—Baird v. Baird, 494 P.2d 1387, 6 Wash.App 
587. 

Wis.—Schmidt v. Schnudt. 162 N.W.2d 618, 40 Wis.2d 
649. 

Statote of Arauds not yiolated 
N.Y.—Anders v. Anders, 179 N.Y.S.2d 274, 6 A.D.2d 
44a 

In diambers held not eqaiyalent to stipalatioii 
in open coiirt> 

Ala.—Anonymous v. Anonymous, 353 So2d 515, app. 
aiter remand CivApp., 353 So.2d 519, cert. den. 
Sup., 353 Sa2d 520. 

N.Y.—Accarino v. Hirsch, 175 N.Y.S.2d 435, 6 A.D.2d 
795—Rosen v. Giand. 175 N.Y.S.2d 441, 6 A.D.2d 
799—People ex rd. F^tziger v. Putziger, 254 N.Y. 
S.2d 916, 22 A.D.2d 821. 

Oral concessions not stipolation 
N.Y.—Davis V. Sapa, 3 Dept, 484 N.Y.S.2d 568, 107 
A.D.2d 1005. 

No parttcolar foiin reqnired 
CaL—Harris v. Spinali Auto Sales,' Inc., 49 CalRptr. 
610, 240 CA.2d 447. 

As part of Judgment application 

Coim.—Masti-Kure Products Co. v. Appel, 285 A.2d 
346, 161 Conn. 108. 

Stipolation of pateniUy * 

Ind.—Bramblett v. Lee, 320 N.E2d 778, 162 Ind.App. 
654, cert. den 96 S.Ct. 1115, 424 U.S. 915. 47 
U£d.2d 32a 

Statement not stipiil^on 
Or.—Matter of Mama^ of Trudel, App., 608 P.2d 
1230, 45 Or.App. 663. 

58. Nev.—Casentim v. Hines, 625 P.2d 1174, 97 Nev. 
186 


N.D.—CJA dted ia Aaker v. Aaker, 338 N.W.2d 645, 
647. 

50. U.S.—CJ.S. dted in In re Herrera, BkrtcyApp 
Coi, 23 B.R. 796, 797. 

ai-Lmder v Cooley. 31 CaLRptr. 271, 216 C.A.2d 
390—CJ.S. quoted ia Hams v. Spinali Auto Sales, 
Inc., 49 Cal Rptr. 610, 614, 240 C A 2d 447. 

D.C—Massachusetts Ave. Heights Citizens ass*n v. 
Embassy Corp., C A., 433 F.2d 513, 139 U.S App. 
D.C. 355. 

Minn —Minnesota Vikmgs Football Club, Inc v. Met¬ 
ropolitan Council, 289 N W.2d 426. 

Mo—Croker v. Consolidated Service Car Co., 365 
S.W 2d 524 

N Y.—Schlossberg v Schlossberg, 309 N.Y S.2d 631, 34 
A.D.2d 699 

Recitation in coort not bindipg or final 

Wis.—Birts V. State, 228 N.W.2d 3S1, 68 Wis.2d 389. 

61. N Y.—In re Dolgin Eldert Corp., 286 N E 2d 228, 
31 N.Y 2d 1, 334 N.Y.S.2d 833. 

Wash—Gasldll v. City of Mercef Island, 576 P.2d 
1318, 19 Wash.App. 307, 

May be blnding if made in chambers 

N.Y.—Royal Globe Ins. Co. v. Dinan, 248 N.Y.S.2d 
469, 42 Misc.2d 593 
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63. Cal.—Under v. Cooley, 31 CalRptr. 271, 216 
CA.2d 390. 

Pa—Flynn v. Sievers, 10 D. & C2d 383, 19 Monroe 
L.R. 46. affd. 132 A.2d 180, 389 Pa. 142—Appel 
Vending Co. v. 1601 Corp., 203 A.2d 812, 204 
Pa.Super. 243. 

Coiirt may recognize, etc. 

Cal.—St. Paul Fire & Manne Ins. Co. v, Murray 
Plumbing St Heating Corp, 135 CaLRptr. 120, 65 
CA.3d 66. 

Consent 

Tex.—Rodnquez v. State, Cr., 534 S.W 2d 335. 

64. Volnntary submission to polygraph exami- 
nation 

Fla.—Codie v. State, 313 So.2d 734. 

65. U.S—U,S. V. Mohd, C.A.N.Y., 604 F.2d 748. 

IU.-People V, Walkcr, 270 N.E.2d 159, 132 Ill.App.2d 

766. 

67. Ala.—Emergency Aid Ins Co. v Dobbs, 83 So.2d 
335, 263 Ala. 594. 

69. CaL—Bowden v; Green. 180 Cal.Rptr. 90, 128 
C.A3d 65, 

111.—Strozovski V, Shennan Equipment Co., 395 N.£.2d 
38. 32 HLDec. 91. 76 lU App 3d 266. 

70. Hawaii—Kaui v. Kauai County, 386 P.2d 880, 47 
Haw. 271, 7 A.L.R.3d 1385. 

§ 5. -Signing 

75. U,S,—Hadden v. U.S.. 130 F.Supp. 6ia 131 
Ct.a. 326. 

Ind.—Owens v. State, 373 N.E2d 913, 176 IndApp. 1. 

N.Y,—Althdtz V, Altholtz, 165 N.Y.S.2d 827, 5 
Misc.2d 647—Redding v. New York Gty Transit 
Authority, 212 N.Y.S.2d 494—Vdth v. ABC Pav- 
ing Co., Inc., 396 NY.S.2d 556, 58 A.D.2d 257. 

N.C—Amick v. Shipley, 259 S.E2d 329, 43 N.CApp. 
507. 

N.D.—Ranes Motor Co. v. Thompson, 251 N.W.2d 
741. 

Tenn.—Wadiovia Bank St Trust Co, N.A, v Olass, 
App., 575 S,W.2d 950. 

Tex,—Cromeans v. State, 268 S.W.2d 133, 160 Tex. 
Cr.R. 135—Tlmmpson v, Kirkland, Civ.App„ 422 
S.W.2d 258—Daggett v. State, Cr.. 492 S.W.2d 
583. 

Wash.—Baird v. Baird, 494 P.2d 1387, 6 Wash.App. 
587. 

Stipulation sigiied by partiea and not attomeys, 
etc. 

(2) Other cases. 

N.Y.—Levy v. Levy, 135 N.Y.S.2d 95, 284 App.Div. 
983. 
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Failure to object 

U.S.—U.S V Three Winchester 30-30 Caliber Lever 
Aetion Carbuies, C.A.Wis., 504 F.2d 1288 

page 5 

77. Tex,—Hawkins v. State. Cr.App., 613 S W.2d 720, 
cert. den. 102 S.Q. 422, 454 U.S. 919, 70 L.Ed.2d 
231, reh. den. 102 S.Q. 660, 454 US. 919. 70 
L.Ed.2d 632. 

78. N.C—Hali v. Lassiter, 260 SE2d ISS, 44 N.C. 
App 23, cert den 265 S E2d 395, 299 N.C. 330. 

80. Anz.—State v. Blier, 557 P2d 1058, 113 Ariz. 
501 1 

Cal —Johnston, Baker St Palmer v. Record Mach. St 
Tool Co., 6 Cal.Rptr. 847, 183 C.A.2d 200 

85. Anz.—State v. Mulligan, 613 P.2d 1266, 126 Anz. 
210 

§ 6. -Entry on Minutes» Filing, 

or Record 

88. Alaska—Interior Credit Bureau, Inc. v. Bussing, 
559 P2d 104. 

Cal.—Roscoe Moss Co. v Roggero, 54 Cal.Rptr. 911, 
246 C.A2d 781—May v May, 79 Cal.Rptr. 622, 
275 CA.2d 264. 

Fla.—Codie v State. 313 So.2d 754. 

IlL—City of Chicago v. Angelos. 158 N.E2d 641, 21 
IlLApp.2d 458. 

Iowa-CJ,S. dted in State v. Marti, 290 N.W.2d 570, 
587. 

Mo.—L-J-S- V. V-H- 

S-. App., 514 S.W.2d 1. 

N.Y.-Veith v. ABC Paving Ca, Inc., 396 NY5.2d 
556, 58 A D.2d 257. 

N.D—Ranes Motor Co. v. Thompson, 251 N.W.2d 
741. 

CMuo—Ohio Cas. Ins. Co v. Davey Tree Expert Co.. 
173 N.E2d 412. 

Pa.—Appd Vending Co. v. 1601 Corp., 203 A.2d 812, 
204 Pa.Super. 243. 

Tex.—^Thompson v. Kirkland, QvA]^., 422 S.W.2d 
258—Magaline v. J. V. Harrison Trock Unes, fnc., 
Ov.App, 446 S.W.2d 920, err. ref. no rev. err. 

Vt.—In re Waite, 443 A.2d 462. 140 Vt. 628, 

Wash.—Owens^^ming Flberglas Corp. v. Department 
of Labor and Industries, 612 P.2d-799, 25 Wash. 
App. 658. 

Wia-Czap V Czap, 69 N.Wl2d 488, 269 Wb. 557— 
Pastemak v. Pastemak, 109 N.W 2d 511,14 Wis.2d 
38—Schmidt v. Schmidt. 162 RW.2d 618, 40 
Wis.2d 649. 

Good practice to read into rocord 

Minn.—Sauke v. Bird, 125 N.W 2d 421, 267 Minn. 129. 

Pnrpose 

Tex.—Texas Elee. Service Co. v. Yater, Civ.App., 494 
S.W.2d 271, err. ref. no rev. err. 

90. Pa.—Otnn. ex rd. Patricia EF. v. Malbert JJ^., 
Jr., 420 A.2d 572, 278 Pa.Supcr. 343. 

Tex.—^Markman v. Oaitz, Qv.App., 499 S.W,2d 692, 
err. ref. no rev err, 

Comt held not in error 

Tex.—Sone v. Braunig, Gv.App., 469 S.W.2d 605, err. 
ref. no rev. err. 

91. Or.—Alexander v. Oladden. 288 P.2d 219, 205 
Or. 375. 

92. Cal.—McDowdl v. Omni, 127 Cal.Rptr. 285, 54 
CJL3d951. • 

pige» 

93. Dd.—Gaster v. Wilmington Plumbing Supply 
Co., Inc., 321 A.2d 504, 

Ind.—Hawkins v. Hawkins, 309 N.E2d 177, 160 Ind. 
App. 5. 

N.Y.—Narsu v. Pobinelli, 426 N.Y.S.2d 162, 74 A.D.2d 
95^ 

94. Anz.—Peart v. Superior Court In and For Mo- 
have County, 429 P2d 498, 6 Anz.App. 6. 

Cal.—Harris v. Spinali Auto Sales, Inc., 49 Cal.Rptr. 
610, 240 C,A.2d 447. 
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95. U.S —Sampson v. Sony Corp. of America, C A 
N.Y., 434 R2d 312 

Cal.—Linder v Coolcy. 31 Cal Rptr 271, 216 C.A2d 
390—Harris v. Spinali Auto Sales Inc, 49 Cal 
Rptr. 610, 240CA2d447. 

Pa.—Marmara v Rawle, 399 A.2d 750, 264 Pa.Super 
229. 

6. Mo—State ex rei. State Highway Commission v 
Southside Nat Bank, App., 585 S.W2d 512 
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13. Tex.—Austin v. Austin, 603 S.W.2d 204, on re- 
mand, Civ App. 619 S.W.2d 290 

14. N.Y.—Schlossberg v Schlossberg, 309 N Y.S.2d 
631, 62 Misc2d 699. 

§ 7- -Supervision and Assent of 

Court 

19. U.S.—U.S. V Ferreboeuf, C.A.Wash. 632 F2d 
832, cert. den 101 S.Ct. 1398, 450 U S 934, 67 
L.Ed.2d 368. 

CaL—People v Reeves, 51 Cal Rptr. 691, 415 P.2d 35, 
64 C.2d 766, cert den. 87 S.Ct. 332, 385 U S. 952, 
17 L.Ed,2d 229—People v. Levey, 105 Cal.Rptr. 
516, 504 P.2d 452, 8 C3d 648. 

Me.—Rush V, Aroostook County, 447 A 2d 478 
Minn.—Matter of URocque, 295 N.W2d 97. 

N.Y.—Anders v Anders, 168 N.Y.S2d 1000, 9 Misc.2d 
1, mod. on oth grds 179 NY.S.2d 274, 6 A.D.2d 
440. 

Stipolation approved 

U.S.—In re New York, N.H & H.R. Co., C A Conn, 
298 F2d 761—Parsons v. Buckley, Vt., 85 S.Ct. 
503, 379 U.S. 359, 13 L.Ed.2d 352—Lee v. Maeon 
County Bd. of Ed.. C A.Ala., 468 F.2d 956 
Cok).—People v Barbour, 639 P.2d 1065 
COnn —Peterson v. City of Norwalk, 203 A 2d 294, 152 
Conn. 77. 

Fla.—Butler v State. App, 228 So.2d 421, 36 A.L.R.3d 
1274 

ni—People ex rei. Scott v. Janson, 312 N E.2d 620, 57 
nL2d 451. 

Ky.—Strong v. COm, 507 S W.2d 691. 

N.Y.—In re Morrisey’s Estate, 182 N.Y.S.2d 508, 16 
Misc.2d 421 

Discretion to allow or disallow 
U.S.—Biby v. Kansas Qty Life Ins. Co., CA.Ark., 629 
F.2d 1289. 

Ga-^ofanson v. Cook, 180 S E.2d 591, 123 Ga.App. 
302. 

Hawaii—State v. El’Ayache, 618 P2d 1142, 62 Haw. 
646. 

m.—Krotke v. Chicago, R.I. & P.R. Co., 327 N.E.2d 
- 212, 26 IlLApp.3d 493. 

Ind.—Rivera v. Simmons Co., 345 N.E2d 227, 264 Ind. 
401. 

S.C.—State V. Grecne, 180 S.E2d 179, 255 S.C. 548. 

Fimetton of court 

Wash.—Baird v. Baird. 494 P.2d 1387. 6 Wash.App. 
587. 

Stipulatioa denied 

U.S.—Aeree v. Drummond, D.C.Ga., 336 F.Supp. 1275, 
mod on oth. grds, C.A., 458 F 2d 486, stay den 
93 S.a. 18, 409 US. 1228, 34 LEd.2d 33, cert. 
den. 93 SCt. 431, 432, 409 U.S. 1006, 34 EEd.2d 
299—U.S V. Brinklow, C.A,Colo., 560 F.2d 1003, 
cert. den. 98 S Ct. 893, 434 U.S, 1047, 54 EEd.2d 
798. 

Alaskar-Jerrel v. Kenai Peninsula Borough School 
Dist., 567 P.2d 760. 

Dnty to inaure voluntariness 

US.—U.S. V. Miller, C.A.Cal., 588 F.2d 1256, cert. den. 

99 S.O. 1426, 440 U.S. 947. 59 L.Ed.2d 636. 
Cal.—People v. Hali. 167 Cal.Rptr. 844, 616 P.2d 826, 

, 28 C3d 143. 

20. U.S,—Witherspoon v. U S.. CA.Mich., 633 F.2d 
1247, cert. den. 101 S.a 1396, 450 U S 933, 67 
L.Ed.2d 367 


Fla—Whitney v Cochran, I52So.2d 727, cert den 84 
SCt 166, 375 US 888, II LEd.2d 118, reh den 
84 S a 355. 375 U.S. 949, 11 LEd.2d 280 

N.Y.—Prouty v Drakc, 144 N YS.2d 517, 208 Misc 
540 

Tex.—Hannes v State, App. 4 Dist.. 636 S.W2d 513, 
rev ref. 

21. NY—People v. lucci, 401 NYS2d 823, 61 
A D.2d 1 

N D.—State v. arlson, 258 N W.2d 253. 

Defendant represented by counsel 

Kan—White v. State, 568 P.2d 112, 222 Kan 709 

22. U.S.—Caraballo v Lykes Bros S.S. Co., D.C.Pa., 
212 FSupp 216—Meidinger v Baraban, D.C.Mo, 
34 F.R.D 533 

Cal—In re Dulfon's Estate, 52 Cal.Rptr 398, 243 
C.A.2d 469 

Fla—Tsilidis v Pedakis, App, 132 So2d 9 

Ga—Davenport v Davenport, 128 S.E 2d 772, 218 Ga. 
475. 

Ind—Anderson v. Sell. 276 N,E2d 194, 150 Ind.App 
262. 

Wis—0’Connor v 0’Connor, 180 NW2d 735, 48 
Wis 2d 535 

23. Colo—People v Anderson, App., 649 P.2d 720. 

lowa—Windus v Great Plains Gas, 122 N.W 2d 901, 

255 lowa 587 

Tex.—Cantu v Cantu, QvApp., 253 S.W.2d 957 

26. D.C—U.S V. Brown, DC. 50 F.R.D 110. 

Md.—Couser v State, 356 A.2d 612, 31 Md.App. 401 

Mich—Pantlmd Hotel Co. v. City of Grand Rapids, 

201 N W 2d 695. 42 Mich.App. 262. 

27. U.S—Sincock v Gately. DCDel., 262 F.Supp 
739—^A & A Sign Co. v Maughan, C A.Ariz., 419 
F2d 1152 

Cal —CJ.S. dted in Green v. Linn, 26 Cal.Rptr 889, 
893, 210 C A 2d 762 

Conn —Liberty Bank for Sav v Armstrong, 423 A.2d 
171, 36 Conn-Sup. 629. 

Md—Peddicoid v FrankUn, 310 A.2d 561, 270 Md, 
164. 

Mich —Dana Coip, v. Appeal Bd. of Mich. Employ- 
ment Sec. Commission, 123 N.W.2d 277, 371 Mich 
107 

N.Y.—People v. Maimone, 193 N.YS.2d 90, 9 A.D 2d 
780. afFd. 199 N.Y.S.2d 510. 7 NY.2d 998, 166 
N.E2d 514, cert. den. 81 SCt. 67. 

Stipulation denied 

U.S.—In re Flexton Corp., D.C.Pa., 143 F.Supp. 267. 

Fla.—Alkow V. Blodter, App., 168 So.2d 340. 

N.Y.—Erdogan v. Simone, 415 N.Y.S.2d 301, 69 
A.D.2d 931. 

Wash.—Chase v. Qty of Tacoma, 594, P.2d 942, 23 
Wash.App. 12. 

Waiver of minoras rights 

Cal.—Everett v. Everett, 129 Cal.Rptr 8, 57 C.A.3d 65. 

Test 

Pa.-Com. V, Bndell, 384 A.2d 942, 252 PaSuper. 602. 

29. U.S.—A & A Sign Co. v. Maughan, C.A Anz, 
419 F.2d 1152. 
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When a stipulation is accepted by 

the court, the court becomes an addi- 

tional paiiy to the action.^* ’ 

31.5. CaL—Harris v. Spinali Auto Sales, Inc, 49 
CaLRptr. 610, 240 C.A.2d 447—Leonard v. City 
of Los Angeles, 107 Cal.Rptr. 378, 31 C.A.3d 473. 

§ 8. -Consideration 

32. Ariz.—Bddns v. Van & Storage Ca v. Industria! 
Commission, 422 P.2d 400, 4 Ariz.App. 569. 

Hawaii—CJJS. dted in Kam Chin Chun Ming v. Kam 
Hee Ho, 371 P.2d 379,393,45 Haw. 521, rth. den, 
373 P.2d 141 

N.Y.—Atlas V. Wood. 226 N.Y,S.2d 43, 33 Mi8c.2d 
543. afTd, 232 N.Y.S.2d 743, 1? A.D.2d 821. 
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Uiah—CJ jS. dted In United Factors v. TC. Associ¬ 
ates, Inc., 445 P2d 766, 768, 21 Utah 2d 351. 

33. Unilateral stipulation valid 

U S.—Garden Homes, Inc. v. Mason, D C N H, 142 
FSupp 744, app dism., C A. 238 F2d 654 

34. lowa—Strait v. Baxter, 140 N W 2d 903, 258 lowa 
960 

Mo —State v. Ghan, App. 558 S W 2d 304. 

36. ai.—Barendregt v. Downmg, 346 P2d 870, 175 
C.A.2d 733. 

IU —American Nat Bank & Trust Co. of Chicago v. 
Mar-K-Z Motors & Leasing Co, Inc, 298 N £ 2d 
209, II III App.3d 1046, afTd 309 NE2d 567, 57 
I11.2d 29. 

Mo.—Elhs V. Williams, 312 S.W2d 97 

37. US—State ofOkl v US, 173 F.Supp 349, 146 
Ct.Cl 185 

Cal—Davison v. Anderson. 271 P.2d 233, 125 C.A.2d 
Supp. 908 

Mo —State v Ghan, App., 558 S.W 2d 304. 

N Y —In re Jones’ Will, 227 N.Y.S.2d 486, 16 A D.2d 
685, app dism. 185 NE.2d 900. 12 N.Y.2d 667, 
233 N.Y.S.2d 460, afTd 190 N.E2d 240, 12 N.Y.2d 
1049, 239 N.Y.S.2d 880. 

§ 9. Capacity and Authoiity to En- 
ter into Stipulation 

38. Cal.—People v. Rogers, 14 CahRptr 660, 363 
P.2d 892, 56 C.2d 301—Qty of Burbank v. Nor- 
dahl, 18 CalJlptr. 710, 199 CA2d 311 

Fla.—State Dept. of Transp. v. Plunske. App, 267 
So.2d 337. 

Mass.—Rossi v. School Committee of Everett, 237 
N.E2d 680, 354 Mass. 461. 

NJ.—State V Powell, 422 A.2d 777, 176 NJ Super 
190. 

39. Cal,—People v. Bonman, 20 Cal.Rptr 238, 201 
C.A.2d 248. 

Mich.—People v. Green, 182 N W.2d 96, 26 Mich.App. 
329—Pantlmd Hotd Co. v. City of Grand Rapids, 
201 N.W.2d 695, 42 Mich.App 262. 

Tex.—Matthews v State. Cr, 414 S.W.2d 938. 

Attorney 

U.S.—U. s V Cutler, CA.Cal., 676 F.2d 1245. 

CaL—In re Estate of Burson, 124 Cal Rptr 105. 51 
C A,3d 300—San Bemardino County v. Dona Min. 
& Engineenng Corp., 140 Cal.Rptr. 383, 72 C A.3d 
776. 

Colo.—People v. Anderson, App., 649 P.2d 720 

Mo—Searles v. Searles, 495 S.W2d 759. 

Minor*s representative 

U.S.—Black V State of Mo.. D.CMo, 492 RSupp. 848. 

40. Okl.—Matter of Delaney, 617 P.2d 886 

Pa.—In.re McKee’s Estate, 108 A.2d 214; 378 Pa. 607. 

41. U.S.—U.S. V. Transocean Air Lines, Inc., CA. 
Fla., 386 F.2d 79, cert den. 88 S.Ct. 784, 389 U.S. 
1047, 19 L.Ed.2d 839. 

42. Coi—Quezada v. Supenor Court In and For Los 
Angeles County, 340 P.2d 1018, 171 C.A.2d 528. 

Expert witoess 

Cal.—In re Plotkin, 127 Cal.Rptr. 190, 54 CA.3d 1014. 

43. Wis.—Barrett v. Pepoon, 120 N.W.2d 149, 19 
Wis.2d 360. 

Insuis stipulating fs subsurety 

Minn.—St Paul Ins. Companies v. Fireman‘s Fund Am. 
Ins Companies, 245 N.W.2d 209, 309 Minn. 505. 
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45. Fla.^ames v. State, App^, 305 So2d 829. 

111.—People V MeCrory, 190 N.E2d 159, 41 IU.App.2d 
59, ’ 

NJ.—Atlantic City Transp. Co. v. Director, Division of 
Taxation, 95 A.2d 895, 12 NJ. 130. 

N.Y—Girdler v. State, 248 N.Y.S.2d 531, 42 Misc.2d 
558. 

State not compelled to stipulate 

U,S.—U.S. V, Brinklow, C A.Colo., 560 F2d 1003, cen. 
den, 98 S.Ct. 893, 434 U.S 1047. 54 L.Ed.2d 798. 
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Cal.—People v. Mcadlan, 80 Cal.Rptr. 31. 457 P.2d 
871. 71 C.2d 793. 

Mass.-*Coin. v. Nassar, 218 N.E2d 72. 351 Mass. 37. 
app. after remand 237 N.E2d 39. 354 Mass. 249. 
cert. den. 89 S.Q. 662. 393 U.S 1039, 21 L.Ed.2d 
586. 

Mont.—State v Dickens, 647 P.2d 338, 198 Mont. 482. 
NJ.—State V. Laws, 233 A.2d 633, 50 N.J. 159. reare. 
242 A.2d 333, 51 NJ. 494. 

Pa.—Com. V. Stanley, 446 A.2d 583, 498 Pa. 326. 
State reqnired to stipulate 
Cal.—People v. Sherren, 152 CalRptr. 828, 89 C.A.3d 
752. 

City attomey must have legislative 
authority to make a bindixig stipula- 
tion.«-> 

48.1. NJ.—Atlantic City Transp. Co. v. Director, 
Division of Taxation, 95 A.2d 895, 12 N J. 130. 

§ 10. Matters Which May Be the 
Subject of Stipulation 

Library References 
Stipulations ^3. 

Barron and Holtzoff, Federal 
Practice and Procedure 
§ 3183. 

51, U.S.—Newburgh Moire Co. v. Supenor Moire 
Co., CA.NJ., 218 F.2d 580—U.S. v. Wysocki, 
C.A.Fla., 457 F.2d 1155, cert. den. 93 SQ. 145, 
409 U.S. 859, 34 L.Ed.2d 105. 

Alaska—Clary v Fifth Ave. Chrysler Center, Inc., 454 
P.2d 244 

Cal.—Teutenbei* v. Schiller, 291 P.2d 53, 138 CA.2d 
18—People V. Von Braim Selz, 291 P.2d 186, 138 
CA.2d 205—Barendregt v. Dowmng, 346 P.2d 
870, 175 C.A.2d 733—Levdon Builders, Inc. v. 
Lyiin, 15 Cal,Rptr. 582, 194 CA.2d 657. 

Fla.—Dixon v. Dixon, App„ 184 Sa2d 478, cert. d»- 
charged, Sup., 194 So.2d 897. 

Idaho—CJJSL qnoted at lenath in Big Lost River Inriga- 
tion District v. ZoUinger, 363 P.2d 706,' 709, 83 
Idaho 401. 

IU.—Central lUinois Public Service Ca v. Badgley, 321 
N.E2d 26, 24 IU.App.3d 294. 

Ind.—Indiana Annual Conference Corp. v. Lemon, 131 
N.E2d 780, 235 Ind. 163. 

Ky.—Waid v. Com., 399 S.W.2d 463. 

Mass.—^New England OveraU Co. v. Woltmann, 176 
N.E2d 193, 343 Mass. 69. 

N.Y.—Castano v. Gabrid. 302 N.Y.S,2d 943, 60 
MiscJd 218-Socha v. Smith, 306 N.Y.S2d 551, 
33 A.DJd 835, afiU. 259 N.E2d 738, 26 N.Y.2d 
1005, 311 N.Y.S.2d 306. 

Okl.—CJ jS, qnoted sA lengtfa in Cook v. Alexander, 405 
P.2d 990, 992. 

Pa.—Foote v. Maryland Cas. Co.. 186 A.2d 255, 409 
Pa. 307—George A. FuUer Co., Inc. v. Oty of 
Phtsburgh, 327 A.2d 191, 15 Pa.Cinwlth. 403. 
Tex.—Kinner Transp. Enterprises, Inc. v. State, Qv. 

App., 614 S.W.2d 188, app. af^ remand, App. 3 
IMst., (M S.W.2d 69, err. ref. no rev. eir. 

Credits on alimony and support payments 
Cal.—Van Diest v. Van Diest, 72 Cal.Rptr. 304, 266 
C.A.2d 541. 

Matters of record 

Ul.—People V. Hendetson. 276 N.E2d 372, 2 nLApp.3d 
401. 

Statute not preduding stlpiilatiott 
La.—Smith v. Everett, App.. 291 SoJd 835, writ den., 
Sup., 294 &.2d 827. 

Foifeitures 

Il].^aiissen Bros., Inc. v. Northbrook Trust and Sav. 
Bank, 299 N.E2d 431, 12 IIl.App.3d 840. 

Rate of interest 

US.-Cant V. A. G. Becker & Co, Inc., D.CIll., 379 
F.Supp. 972, op. supp. 384 F.Supp. 814. 


Issue of confidentiality of records relating to 
care of child 

N.Y—In re L, 357 N.Y.S2d 987, 45 A.D.2d 375. 

52. III.—Bratkovich v Bratkovich. 180 N.E2d 716, 
34 Ill.App.2d 122. 

N.Y—In re Guanno's Estate, 359 N.YS.2d 756, 79 
Misc2d 152 

Tex.—Kunkd v. Kunkd, CivApp, 515 S.WJd 941. 
err. ref. no rev, err. 

niegai 

U.S.—Peaiistehi v Scuddcr and German, CA.N.Y, 
429 F.2d 1136, cert. den 91 S.Ct. 1250, 401 U.S 
1013, 28 L.Ed.2d S5a on remand, DC. 335 
F.Supp. 83, on remand 346 F.Supp. 443, revd. on 
oth. grds. 527 F.2d 1141. 

Conn.—Pyne v. City cS New Haven, 418 A.2d 899, 177 
Conn. 456 ( 

N.Y.—Estate of Sanchez, 481 N.Y.S.2d 601, 126 
Misc2d 199. 

53. 111.—Burris v. John Blue Co.. 358 N.E 2d 724, 3 
IU Dec. 326, 44 IU.App.3d 653. 

N Y.—Francis v Frands, 126 N.Y.S.2d 173 
Making legislation retroactive 
N H.—Yeaton v. SkilKngs, 125 A 2d 923, 100 N.H. 316. 

Parenta may not stipulate that dedsion mvolvmg 
welfare of chUd be made on Information available only 
to court. 

N.Y—Herb v. Herb, 188 N.Y.S.2d 41, 8 A.D.2d 419 
Stipulations affecting liabiiity nnder Federal Se- 
curities laws void 

US—Pearlstdn v. Scudder and German, CA.N.Y., 
429 F.2d 1136, cen. den. 91 S.Ct. 1250, 401 U.S. 
1013, 28 L.Ed.2d 550, on remand, D.C. 335 
F.Supp. 83. on remand 346 F.Supp. 443, revd. on 
oth. grds. 527 F.2d 1141—In re Cohen’s Will, 
D.CN.Y., 51 F.R D. 167. 

Cannot modify crlminal statute by eliminating 
through stipulation element of crime 
U,S.—U.S. V. Wdhams, C.A.Pa., 612 F.2d 735, cert. 
den, 100 S.Q. 1328, 445 U.S. 934, 63 L.Ed.2d 770. 

54. U S.—Owens-Coming Fibeiglas Coip v. U.S., 
412 F.2d 1277,188 Ctd 760-Chaniber5 v. U.S., 
451 F.2d 1045, 196 Q.a. 186—In re Gumey, 
Bkrtcy.Ma, 20 ER. 91. 

Alaska—Harris v. Morris, 531 P.2d 517. 

Cal.-People v. Rawlings, 117 CaLRptr. 651,42 C.A.3d 
, 952. 

La.—Hair v. City of Baton Rouge, App., 297 So.2d 451, 
appUcation den., Sup., 300 So.2d 183. 

Ma—Smithart v. Sportsman, App., 614 S.W.2d 320. 
NJ.—McCann v. Biss, 322 A.2d 161, 65 NJ. 301. 
N.Y.—Joseph Davis, Inc. v. Merritt-Chapman & Scott 
Corp., 291 N.Y.S.2d 839, 30 A.D.2d 765. 

Pa.—Foote v. Maryland Cas. Co., 109 P.LJ. 465, mod 
on oth. grds. 186 A.2d 255, 409 Pa. 307—SchwaU 
V. Lehigh Farm Bureau Co^op. Ass’n, 30 Leh.LJ. 
281—DeCarbo v. Borough of EUwood Gty, 284 
A.2d 342, 3 Pa.Cmw]th. 569. 

Wash.—Rusan’s, Inc. v. State, 478 P.2d 724, 78 
WashJd 601—Smyth Worldwide Moven, Inc. v. 
Whitnqy, 491 P.2d 1356, 6 WasLApp. 176. 

55. Ariz,—Brecheisen v., Paris, 436 P.2d 610, 103 
Ariz. 61. 

Fla.—Van Arsdale v. DiMU Land Co, App., 264 So.2d 
85, app. after remand 325 So.2d 471—Osceola 
County V. Goodman. App., 276 So.2d 210. 

IU.—In re Village of Mettawa, 178 N.E2d 895, 33 
IlLAppJd 38. 

N.Y.—General Aniline & Film Corp. v. Photo-Marker 
Corp., 284 N.Y.S.2d 106, 28 A.D.2d 990. 

To a large extent the procednral conrse, etc. 
N.Y.—U.S. Columbarium Co. v. Tax Commission of 
City of New York, 187 N.Y.S.2d 602, 19 Misc.2d 
256—ReUly v. Insurance Ca of North America, 
302 N.Y.S.2d 435, 32 A.D.2d 918. 

S 
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56. Mich.—Bowman v. Coleman, 97 N.W.2d 118, 356 
Mich. 390. 
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N.Y—Nishman v. DeMarca 430 N.Y.S.2d 339, 76 
A.D.2d 360, app. dism 420 N E2d 979, 53 N.Y.2d 
642. 438 N.Y.S.2d 787. 

57. US.—Cbry Corp v. Sauber, CAIIL, 284 F.2d 
767, cert gr 81 S.O 1659, 366 U.S. 935, 6 
LEd2d 847—Matter of Bames, Bkrtcy.Fla., 4 
BR. 600 

Cal.—Feist v Feisi, 46 CalRptr. 93. 236 CA.2d 433. 

111 —Swank v. Bertuca, 353 N E.2d 415, 41 IU.App.3d 
229 

Utah—Barrett v. Barrett, 403 P.2d 649, 17 Utah 2d 1. 

Stipulation held not arbitrary exercise of gov- 
emmental power 

Cal —Central Basin Municipal Water Dist v. Fossette, 
45 Cal.Rptr. 651. 235 C.A.2d 689. 

Criminal appeals 

Alaska—Marks v. State, 496 P.2d 66. 

Criminal prosecution 

Cal—People v Marlmg, 172 Cal.Rptr. 109, 116 CA.3d 
284. 

Mich.—People v Whalen, 238 N W.2d 376, 65 Mich. 
App 687. 

53. Cal.—Ivanhoe Irr. Dist. v. AU Parties and Per- 
sons, 306 P.2d 824, 47 C.2d 597, revd. on oth. 
grds. 78 S.CI. 1174, 357 U.S. 275, 2 L.Ed 2d 1313, 
reh. den 79 S O. 10, 358 U.S 803, 3 LEd 2d 94. 
and 79 SQ. 11, 358 U.S. 805, 3 L.ed.2d 95, 79 
S.Q. 11, 358 U.S. 805, 3 L Ed 2d 94 and 79 S.Q. 
11. 358 U.S. 805, 3 L.Ed.2d 95. 

111.—People V Greene, 430 N.E2d 219, 58 lU.Dec. 277, 
102 llLApp.3d 639. 

La.—State ex rei. Conforto v. City of New Orleans, 
App., 124 So.2d ISS. 

NJ—State V. Fmn, 417 A.2d 554, 175 NJ Super. 13. 

N.C.—Edwards v. Edwaids, 256 S.E2d 728, 42 N.C 
App. 301. 

Expenses 

Ariz.—Davis v Tavasci, 403 P.2d 315, l Anz.App. 380 

59. ni—Wiegel v. One LaSalle Co., 221 N.E2d 117, 
75 Ill.App.2d 272. 

Okl.—Maxwell v. State, 292 P.2d 181. 

Pa.—Matter of Oreen,* 368 A.2d 245, 470 Pa. 164. 

Medical examination 

N.Y.—Pedi v. Phillips, 149 N.Y.S.2d 753, 1 Misa2d 
1061. 

60. Ga.—Motor Finance Ca of Georgia, luc. v. Har¬ 
iis, '258 S.E2d 628, ISO GaJkpp. 762. 

Idaho—CJ.S. quoted In Gow v. Board of County 
Com*rs of Payette County, 672 P.2d 1044, 1047. 

Mo.—Smithart v. Sportsman, App., 614 S.W2d 320 

N.Y.—Hrst Nat Bank & Trust Co. of EUenviUe v. 
Hyman Novick Realty Corp., 421 N.Y.S2d 733, 72 
A.D.2d 858. 

Pa.—Von Kaend v. Unemployment Compensation Bd. 
of Review, 60 A.2d 586, 163 Fa.Super. 173. 

Statute inappUcable 

Tex—Beny v. State, Cr., 504 S.W.2d 501. 

61. Idaho—CJJS. qnoted in Gow v. Board of County 
Com*r8 of Payette County, 672 PJd 1044* 1047. 

N.Y—1466 Realty Co. v. Baum, 239 N.Y.S.2d 696, 38 
Misc.2d 209. 

Rate making 

Vt.—In re New England Tei. & Td. Co., 382 A.2d 826, 
134 Vt. 527, app, aBer remand 433 A.2d 263. 139 
Vt. 578. 

62. U.S.—Loftin A Woodard, Inc., v. U.S., CJLLa., 
577 F.2d 1206. 

Conn.—State v. Cabn, Cir.A.D., 249 A.2d 264* S Conn. 
Gr. 222. 

D.C—U.S. V. Cockcrham. CA., 476 F.2d 542, 155 
U.S.App.D.C. 97. 

Utah—State v. Duran. 522 P.2d 1374. 

Stipulation in violation of court order intalid 

U.S.—Gomez v. Vazquez v. Litton Industries Leaang 
Corp.» D.C.Puerto Rico, 67 F,R,D. 117. 

(0. U.S.—DiPaola v. International Terminal Operat- 
ing Ca, C.A.N.Y., 418 F.2d 906. on i^nd 311 
F.Supp. 685. 
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Anz.—Sholty v Carruth, App, 616 P 2d 918, 126 Anz 
458. 

Cal.—In re Marriage of Hopson, 168 Cal.Rptr 345, 110 
CA.3d 884. 

Colo.—Mantatis v. Karakitsios, 422 P.2d 52, 161 Colo. 
378—Colorado River Water Conservation Dist. v 
Bar Forty Seven Co, 579 P.2d 636, 195 Colo. 478. 

64. Mkh.—People v. Smogoleski, 166 N.W.2d 14, 14 
Mtch.App. 695. 

Not jurisdictio&al 

N.C—Stnckland v. Komegay, 83 S.E.2d 903, 240 N C 
758. 

65. U.S.—Bruce v. Fairchild Industnes, Inc., D.C 
Okl., 413 F3upp 914. 

N.Y.—People v. Eisenbcrg, 420 N.Y.S2d 962, 100 
Misc.2d 29. 

Okl.—Bishop V. State, CrApp, 595 P2d 795, ovemil- 
ing State v. McFarlin, 554 P 2d 56, to extent that it 
is in conflict 

Pa.—CJ jS. cited in DeCarbo v. Borough of Ellwood 
aty, 284 A2d 342, 344, 3 Pa.Cmwlth. 569— 
George A. FuUer Co, Inc v. Qty of Pittsbuigh, 
327 A.2d 191, 15 Pa.Cinwlth. 403. 

Retention of Jnrisdfctioit 

Fla.—Oyer v. Boyer, App, 383 So.2d 717. 

67. Ind.—Hawkins v. Hawkins, 309 N£.2d 177, 160 
Ind.App. 5. 

Power to give eqnitable relief 

Md—Peddicoid v. Franklin, 310 A.2d 561, 270 Md. 
164. 

N.Y,—Maher v. Alma Realty Co., Inc., 417 N Y.S.2d 
748, 70 A.D.2d 931. 

68. Cal.—Oiiggs v. Superior Court of San Bemardino 
County, 128 Cal Rptr. 223, 546 P.2d 727, 16 C.3d 
341. 

D.C—Matter of E.G.C. App., 373 A.2d 903. 

lowa—State v. Aumann, 236 N.W.2d 320. 

Pa.—^Mannara v. Rawie, 399 A.2d 750, 264 Pa.Super. 
229. 

Utab—State Tax Commission v, Wright, 596 P.2d 634. 

Appointment of recelTer , 

CaL—^Barclays Bank of Cal. v. Superior Court for the 
Gty and County of San Francisco, 137 Ca].Rptr 
743, 69 CA.3d 593. 

page 14 

70. U.S.—Neher v. U.S., D.CMinn., 265 F.Supp. 210. 

CaL—People v. Fisk, 123 Cal.Rptr. 414, 50 C.A.3d 364. 

N.Yv—Daniman v. Board of Ed. of Qty of New York, 
190 N.Y.S.2d 225, 23 Misc.2d 664. 

R.I.—Annstrong v. Folaski, 360 A.2d 558, 116 R.I. 
661. 

72. U.S.—Miller v. Amusement Enterprises, Inc., 
CA-La., 394 F.2d 342, app. after remand 426 F.2d 
534. 

N.Y.^oseph F. Mittelman Corp. v. Munay L. Spies 
Corp., 129 N.Y.S.2d 822, 205 Misc. 1017. 

73. U.S.—Podolsky v, Devinney, D.C.N.Y., 281 
F5upp- 488—Albaura v. Carey, D.C.N.Y.. 283 
ESupp. 3. 

Ky.—Com. ex rei. Breckinridge v. Nqnn, 452 S.W.2d 
381. 

Valldity of admlnistratiye regnlation 

Pa.—Geoige A. FuUer Co., Inc. v. Gty of Pittsburgh, 
327 A,2d 191, 15 Pa.Cmwlth. 403. 

77. U.S.—Hegeman-Harris & Co. v. U.S., 440 F.2d 
1009, 194 aa 574—Gresham & C6., Inc. v. 
U.S-, 470 R2d 542, 200 Ct.a. 97—In re Mulcahy. 
Bkrtcy.Ind., 3 B.R. 454 

Alaska—Dresser Industries, Inc. v. Alaska Dept. of 
Labor, 633 P.2d 998, cert. den. 102 S.Ct. 1716, 455 
U.S. 1019, 72 L.Ed.2d 137. 

Ariz.—State v. Boggs, 441 P.2d 778, 103 Ariz. 328. 

Cal.—People v. South^ Pac. Co., 25 CaLRptr, 644, 
208 CA.2d 745-CJA dted In Brunt v. Occiden¬ 
tal Life Ins. of Cal., 35 Cal.Rptr. 492, 495, 223 
CA.2d 179—Robmsoa v. Sacramento Gty Unitied 
Schod Dist., 53 Cal,Rptr. 781, 245 C.A.2d 278— 
Cardenas v. Ellston, 66 Cal.Rptr. 128, 259 C A.2d 


232—Leonard v. City of Los Angeles, 107 Cal. 
Rptr 378, 31 CA.3d 473. 

DC—Sebold v. Sebold, CA., 444 F.2d 864, 143 U.S. 
App.DC 406 

Fla,—Gark v. Munroc, App. 1 Dist., 407 So 2d 1036. 

Ga.—Erskuie v. Klein. 126 S.£2d 755. 218 Ga. 112. 

lowa—State v Aumann, 236 N.W.2d 320. 

Kan.—Mobile Acres, Inc. v Kurata, 508 P.2d 889, 211 
Kan 833. 

La.—State v. Ward, App., 314 So.2d 383, wnt den., 
Sup., 319 So.2d 440. 

Minn.—Tynan v KSTP, Inc., 77 N.W.2d 200. 247 
Minn 168—Yellow Mfg. Acceptance Corp v. Han- 
dler, 83 N.W 2d 103, 249 Minn. 539 

Mo.—Stine v. Kansas City, App, 458 S.W.2d 601— 
State ex rei Glendmning Companies of Coimecti- 
cut, Inc V. Letz, App., 591 S W.2d 92 

Neb.—Staley v Cfty of Blair, 292 N.W.2d 570, 206 
Ncb. 292. 

Nev—Ahlswede v. Schoneveld, 488 P.2d 908, 87 Nev 
449—Roberts v Gattshall, 540 P.2d 1067, 91 Nev. 
605. 

N J —Fivehouse v Passaic Vailey Water Commission, 
317 A.2d 755, 127 NJ.Supcr. 451. 

N.C.—U Dnve It Auto Co. v. Atlantic Fire Ins Co, 80 
S.E2d 35, 239 N.C 416-GJ5. dted in In re 
Edmundson, 159 S.E2d 509. 513, 273 NC. 92 

Ohio—CJ,S. Uack letter snmmary ipioted in Applica¬ 
tion of McDaniel Motor Co., 187 N.E2d 418, 420, 
116 Ohio App. 165. 

S.D.—State Highway Commission v. Fortune, 91 
N.W.2d 675, 77 S D 302. 

Tex.—American Bankers Ins. Co. v. Black, Gv.App., 
466 8.W.2d 616, err. gr. 

Utah—Gorgoza, Inc. v. Utah State Road Commission, 
553 P.2d 413. 

Wash.—Rusan*s, Inc. v. State, 478 P.2d 724, 78 
Wash.2d 601. 


page 15 

78. U,S.—Garrett v. Mathews, D.CAla., 474 F.Supp. 
594, affd. CA., 625 F.2d 658, reh. den, 629 F.2d 
1349. 

Ala.—CJjS. dted in State v. Capital Gty Aspfaalt, Inc., 
437 So.2d 1288, 1291, affid. 437 Sa2d 1291. 

Cal—CJ.S. dted in Brunt v. Ocddental Life Ins. of 
CaL. 35 Cal.Rptr, 492, 495, 223 CA.2d 179— 
Knowles v. 0’Connor, 71 CalRptr. 879, 266 
CA.2d 31. 

Ind.—Raper v. Union Federa! Sav, and Loan As 5 *rt of 
EvansvUle, 336 N.E2d 840, 166 Ind.App. 482. 
Kan.—Uiban Renewal Agency of Colby v. Chuicb of 
Christ, 508 P.2d 1227, 211 Kan. 705. 

Mo.—Pacific Intermountain Exp. Co. v. Best Truck 
Lines, Inc., App., 518 S.W.2d 469. 

Or.^ensen v. Schiffman, App., 544 P.2d 1048, 24 
Or.App. 11. 

R. L—Annstrong v. Polaski, 360 A.2d 558, 116 R.L 

661. 

S. C.—CJ.S. dted in Morris v. Beadiam, 262 S.E.2d 

921, 922, 274 S.C 320. 

Wis.—State, Law Eoforcement Standards Bd. v. Village 
of Lyndon Station, App., 295 N.W.2d 818, 98 
Wi8.2d 229, affd. 305 N.W.2d 89, 101 Wi8.2d 472. 

GoTemment concessioiu not Unding 
U.S.—Strauss v. U.S., CA.I11., 516 F.2d 980. 
Stipiilatiolu of substantive order not controiling 
U.S.—Munn v. Mutual Services Cas. Ins. Co., D.CCaL, 
88 F.R.D. 364. 

79. Idaho—John Hancock Mut. Life Ins. Co. v. NeiU, 
319 PJd 195, 79 Idaho 385. 

80. Cal.—In re Marriage of Fithian, 141 Ciil.Rptr. 

506, 74 CA.3d 397. , 

83. U.S.—Hussey v. Campbell, D.CGa., 189 F.Supp. 
54, affd, 82 S,Ct 327, 368 U.S. 297, 7 LEd.2d 
299, reh. den. 82 SQ, 596, 368 U.S. 1005, 7 
L.Ed.2d 547—Impaial Corp. of America v. 
Frenchman’s Creek Corp., CATex., 453 F.2d 
1338. 

Ala.—TVus V. State, 347 So.2d 1377, cert. den. Cr., 347 
So.2d 1384. 
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Anz.—Planned Parenthood Committee of Phoenix, Inc. 

V. Maricopa County, 375 P.2d 719, 92 Ariz. 231. 
Mich.—Ziegler v. Simmons, 91 N.W.2d 819, 353 Mich. 
432. 

Minn.—Hoene v. Jamieson, 182 N.W.2d 834, 289 Minn. 
1. app dism. 91 S.Ct. 2251, 403 U.S. 926, 29 
L.Ed2d706 

NJ—Know The Facts, Inc v Ryan. 137 A.2d 611.48 
NJ.Super. 453—Tibbs v. Boemi, 262 A.2d 893, 109 
NJ.Super. 20a affd. 263 A.2d 785. 55 NJ. 531. 
S.D.—Brown County -v. Mddinger, 271 N.W.2d 15. 
Wash.-Ruaan*s, Inc. v. State, 478 P.2d 724, 78 
Wash.2d 601. 

84. U.S.—Hussey v. Campbell. D.CGa., 189 F.Supp. 

54. affd. 82 SO 327, 368 U.E 297, 7 LEd.2d 
299, reh. den. 82 S.Ct. 596, 368 U.S. 1005, 7 
L.Ed.2d 547—U.S. v. Lewiston Ume Co.. CA. 
Idaho, 466 F.2d 1358. 

Wyo.—^Aetna Cas. and Sur. Co. v. Langdon, 624 P.2d 
240. 

86. Anz.-State v. Boggs, 441 P.2d 778. 103 Ariz. 
328. 

87. U.S.—Gunn v. U.S., CAArk., 283 F.2d 358. 
Cal.—Duncan v. Garrett. I Cal.Rptr. 459, 176 CA.2d 

291—Meichants Flre Assur. Corp. of New Yoric v. 
RetaU Credit Co., 23 Ca].Rptr. 544, 206 CA.2d 
55—People v. Southern Pac. Ca, 25 Cal.Rptr. 644, 
208 C.A.2d 745. 

Conn.—State v. White, Qr.A.D., 193 A.2d 175,2 Conn. 
Cir. 1. 

Kan.—State v. Gregoiy, 542 P.2d 1051, 218 Kan. 180. 
Ohio—Wdsh v. Brown-Oraves Lumber Co., 389 
N.E2d 514, 58 Ohio App.2d 49, 12 00.3d 192. 

88. U.S.—ConneUy^s Estate v. U.S.. D.CNJ., 398 
ESupp. 815, affd.. CA., SSl F.2d 545. 

Kan.—MobUe Acres, Inc. v. Kurata, 508 P.2d 889, 211 
Kan. 833. 

Tex.—Atlantic Richfield Ca v. Ifilton, Gv.App., 437 
S.W.2d 347, err. rcf. no rev. err., cert. den. 90 S.Ct 
221, 396 U.S. 905, 24 LEd.2d 182. 

89. N.Y.—M: F. Hickey Co., Ina v. Imperial Realty 
Ca, Ina, 342 N.Y.S.2d 186, 73 Miac.2d 498. 

90. Cal.—Meichants Fire Assur. Corp. of New York 
V. RetaU CiedU Co.. 23 Cal.Rptr. 544, 206 CA.2d 

55. 

92. CaL—In re Myeis’ Estata 41 CalRptr. 151, 230 
CA.2d46S. 

94, U.S.—In re Mulcahy, Bkrtcy.Ind., 3 B.R. 454. 
Fla.—Massachusetts Bonding & Ins. Co. v. Biyant for 

Use and BenefH of American Oil Ca, App., 175 
So.2d 88, affit., Sup., 189 So.2d 614. 

Mo.^CniU V. Gleb, App., 382 S.W.2d 17. 

N.C—State v. Prevette, 250 S.E2d 682, 39 N.CApp. 
470, after remand 259 S.£Jd 595, 43 N.C 
App. 4^ app. diam, review den., Sup., 261 S.E.2d 
295, cert den. 100 S.Q. 2988, 447 U.S. 906, 64 
L.Ed.2d 855. 

Cnstody of a ddld 

Colo.—In re People in Interest of A.R.S., 502 P.2d 92, 
31 Colo.App. 268. 

Miim.—Petcrsen v. Petcraca. 206 N.W.2d 658, 296 
Minn. 147. 

Mo.—Flickinger v. FUdcinger. App., 494 S.W.2d 388. 
N.Y.—Application of HoUand, 157 N.Y.S.2d 623, 2 
A.D.2d 987. 

Pnblk isnie 

Wash.—Rusan^s, Ina v. State. 478 FJ2A 724, 78 
Wash.2d 601. 

Dlegitiinacy 

Ga.—Andrews v. WiUis, 212 S.E2d 24, 133 GaApp. 
697. 

Oeation of tnist 

S.C—Morris v. Beacbam, 262 EE2d 921,274 EC 320 

95. m.— Swank v. Bertuca. 353 N.E2d 415, 41 IlL 
App.3d 229. 

lowa—Craft v. Creft, 226 N.W.2d 6. 

La.—Oiitlaw v. Bituminous Ins. Co.. App.. 3S7 Sa2d 
1350, writ den. Sup., 359 So.2d 1293. 

Mich.—People v. Smith, 188 N.W.2d 16, 31 Mich.App. 
366 
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NJ.-State V Elysee. 388 A.2d 254, 159 N.J Super. 380. 

N.Y.—Beach Haven Apartmcnts No 4, Inc v. Volf, 
412 N Y.S 2cl 566, 97 Misc 2d 824. 

Wis.—Orams v. Melrose-Mindoro Joint School Disi. 
No 1, 254 N W.2d 730, 78 Wis 2d 569 

Time for change of venue 

S.D—Blair v. Scherle Imgation Sales Inc. 252 N.W 2d 
320. 
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96, U.S.—Hanis v. American Intem. Fuel & Petrole¬ 
um Co., D CPa, 124 F.Supp 878. 

La—Smith v. Northern Ins. Co of N.Y., App., 120 
So.2d 309. 

97. La.—Smith v Northern Ins. Co., of N.Y, App., 
120 So.2d 309. 

Pa.—Foley Bros. Inc. v. Com. Dept. of Highways, 163 
A 2d 80, 400 Pa. 584 

Law of damages of another state 

NY—Alfien v. Cabot Corp., 235 N.YS.2d 753, 17 
A.D2d 455, motion den. 192 NE2d 272, 13 
N.Y.2d 855, 242 N.Y.S.2d 492, aflfd. 195 NE2d 
310, 13 N.Y.2d 1027, 245 N.Y.S2d 600. 

Public poUcy considerations 

N Y.—Martin v. City of Cohoes, 332 N.E2d 867, 37 
NY.2d 162, 371 N.YS2d 687, on remand 377 
N.Y.S2d 757, 50 A.D.2d 1035, app diSm. 349 
N.E.2d 875, 39 'NY.2d 740, 384 N.Y.S.2d 774, 
motion den. 352 N.E2d 588, 39 N.Y 2d 910, 386 
N.Y.S.2d 401—Trophy Productions, Inc. v. Qn- 
ema-Vue Corp., 385 N.YS.2d 70, 53 A.D.2d 18 

99. Pa.—Conycr v Borough of Nomstown, 428 A.2d 
749, 58 PaCmwlth. 629 

2. Idaho—Kershaw v Pierce Cattlc Co., 393 P.2d 31, 
87 Idaho 323 

7. U,S.—U.S, ex rei Tennessee Valley Authority v. 
An Easement and Right-of-Way Over Four Tracts 
of Land, D.C.Tenn, 537 F.Supp. 4, affd^ CA, 
698 F2d 1225. 
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10. U.S.—State of Minn., by Spannaus v. Standard Oil 
Co. (Indiana), DCMinn., 516 F.Supp. 682. 

CaL^'Keefe v. MUIer, 42 C8l.Rptr. 343, 231 C.A.2d 
920—Big Bear Municipal Water Dist. v. Superior 
Court for San Bemardino County, 75 Cal.Rptr. 
580, 269 C.A.2d 919. 

N.Y.—Gimbd Bros, Inc. v. Swift, 307 NYS.2d 952, 
62 Misc.2d 156. 

Tex.—State v. Reeh, Civ.App., 434 S.W.2d 416, err. ref. 
no rev. err. 

12. Cal.—Big Bear Municipal Water Dist. v. Superior 
Court for San Bernardino County, 75 Cal.Rptr. 
580, 269 CA.2d 919. 

13. Effect of rule 

Wis,-Fehrtnbach v. Fehieqbach, 167 N.W.2d 218, 42 
Wis.2d 410. 

15. Tenn.—Stewart v. Univenity of Tennessee, 519 
S.W.2d 591 

25. Ariz.—Velasco v. Mallory, 427 P.2d 540, 5 Ariz. 
App. 406. 

28. Stauding 

U.S.—Regents of University of Califorma v. Bakke, 
Cal., 98 S.Ct. 2733, 438 U.S. 265, 57 LEd.2d 750. 

N.C.—Stanley v. Department of Conservation and De- 
velopment, 199 S.E2d 641, 284 N.C. 15. 
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29. U.S.—Steiner v. 20th Centuiy-Fox Film Corp., 
C.A.Cal.. 220 F.2d 105. 

La.—Fosheee v." Longino. App., 236 So.2d 870. 

Mandatory statutory requirement of 
written pleading may be waived.^” 

32.5. lll-People v. UyfieW, 212 N.E2d 112. 65 
Ill.App.2d 140 

33. S D.-FOSS V. Foss, 163 N W.2d 354, 83 S.D. 574. 


36. Statutory violations invalid 
N.Y—Millard v. Millard, 385 NY.S2d 215, 87 
Misc 2d 477 

39. Waiver of personal seryice 

Cal.-0’Keefe v. Miller. 42 Cal.Rptr. 343, 231 CA 2d 
. 920 

40. Cal.—General Ins Co. of Amenca v. Supenor 
Court of Alameda County, 124 Cal.Rptr. 745, 541 
P.2d 289, 15 C 3d 449. 

Ga.—Minnesota Mut. Life Ins Co v Love, 171 S E.2d 
361, 120 Ga.App. 502. 

La.—Globe Auto. Hnance Co v Language, App, 261 
So2d 708. 

N.Y —Burke Supply Co, Inc. v, Amanda*s Fryin* High, 
Inc, 433 N.YS.2d 58, 106 Misc2d 911—Rich v. 
Ufkovits, 437 N.E2d 260, 56 N.Y2d 276, 452 
N.Y S.2d 1 

Waiving defense of statute of limitations 
N Y.—Salesian Soc., Inc. v. Village of Ellenville, 396 
N.Y.S2d 711, 58 AD.2d 711, app. den., 365 
N.E2d 774, 42 NY2d 810, 399 N.Y.S.2d 1025. 

A person may not stipulate contrary 
to the allegations of his pleading.'^*’ 

48.5. Pa—Gillette Co. v. Master, 182 A.2d 734. 408 
Pa. 202. 

49. Ala.—McCall v. Morgan, 14 So.2d 374, 244 Ala. 
472. 

Ark.—Littie v. Farm Bureau Co-op. Mill & Supply, 272 
S.W.2d 818, 224 Ark 289. 

Fla.—Lotspeich Co. v Neogard Corp., App 3 Dist., 
416So.2d 1163 

Ky.—CJ.S. dted In Baker v Reese. 372 S.W.2d 788, 
789. 

NY.—Nishman v DeMarco, 430 N.Y.S.2d 339, 76 
A.D.2d 360, app. dism. 420 N.E.2d 979, 53 N.Y.2d 
642, 438 N.Y.S.2d 787 

Tex.—Rrst Nat. Bank m Dallas v. Kinabrew, Qv App, 
589 S.W.2d 137, err. ref. no rev. err. 

SQ, Ga.—King v Steel Builders, 85 S.E2d 466, 91 
GaApp. 203. 

51, U5.—U.S. V. Reading Co., CA Pa., 289 F.2d 7 
Cal.—Sarten v. Pomatto, 13 Cal.Rptr. 588, 192 CA.2d 

288. 

52. U S —Cremer v. Virginia Commonwealth Univer¬ 
sity, D.CVa., 486 F.Supp. 187 

N.C.—CJjS. dted In Rural Plumbing & Heating, Inc. 

V. H, C Jones ConsL Co., 149 S.E2d 625, 631, 268 
N.C. 23. 
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55. U.S.—Ute Indian Tribe v. State Tax Commission 
of State of Utah. CA.Utah, 574 F.2d 1007, ccrt 
den. 99 S-Ct 452, 439 U.S 965, 58 LEd.2d 423. 

D.C.—Smith, Kiikpatnck & Co. v. Contmental Autos, 
Limited, D.C., 184 F.Supp 764. 

N.C—Nebd v. NeboU 85 S.E2d 876, 241 N.C. 491— 
Rural Plumbing & Heating, Inc. v. H. C Jones 
Const. Co., 149 S.E2d 625, 268 N.C. 23. 

56. CaL—Leonard v. Qty of Los Angeles 107 CaL 
Rptr. 378, 31 C.A.3d 473. 

Colo.—CJJS. dted in Board of County Com*r8 of 
Garfield County v. Tcnbrook, App., 491 P.2d 597, 
600. 

N.D.—State v. Unterscher, 255 N.W.2d 882. 

Wash.—State v. Wiley, 613 P.2d 549, 26 WashApp. 
422. 

Agreements favored by Ivw 

Ind.-Nix v. Sute, 166 N.EJd 326, 240 Ind. 392. 

Howevd*, a party is entitled to present its evidence 
live if it elects to do so, and has no obligation to proceed 
by way of stipulation. 

U.S.—Graphic Realty & Discount Co. v. Home Fue & 
Manne Ins Co. of Cal., D.C.Mass., 193 F.Supp 
421. . 

Pa.—Com. v. Evans. 348 A.2d 92, 465 Pa. 12. 

57. Cal.—Peoplc v. Torres, App., 20 Cal.Rptr. 315, 
cert. den. 83 S.Ct. 89. 371 U.S. 850, 9 L.Ed.2d 
86—Peoplc v. ^llejos, 30 Cal.Rptr 725, 216 
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C.A.2d 286—People v. Davis. 76 Cal.Rptr 242, 
270 C.A.2d 841 

Colo—CJ.S. dted in Board of County Com'rs of 
Garfield County v. Tcnbrook, 491 P.2d 597, 600. 

Ind —Schalkle v Sute, 396 N.E.2d 384, 272 Ind. 134. 

MO-CJ5. dted in State v. Stead, 473 S.W2d 714, 
715 

Polygraph test 

Colo.—People v Orr, 566 P 2d 1361, 39 Colo.App. 289. 

Ga—Dem v. Mossman, 262 S.E2d 83, 244 Ga. 866. 

N J.—State V. Smith, 362 A.2d 578. 142 N.J.Super. 575. 

58. Colo —CJ.S. dted in Board of County Com’rs of 
Garfield County v Tenbrook, App., 491 P 2d 597, 
600. 

111.—People v. Tilden, 388 NE2d 1046, 27 IlI.Dec 83, 
70 111 App.3d 859 

59. Colo.—CJ,S. dted in Board of County Com’r5 of 
Garfield County v Tenbrook, App ,491 P 2d 597, 
600 

60. 111—People v. Hali 190 N.E2d 292. 27 I11.2d 
501—People v Clark, 208 NE2d 126, 59 111. 
App 2d 160. 

Ohio—CJ jS. dted in Marken v. Bosley, 207 N E2d 
414, 416, 2 Ohio Misc. 109 
Attorney fees 

MonL—FiDhach v. Inland Const. Corp., 584 P.2d 1274, 
178 Mont 374. 

62. Ala.—Gulledge v. Frosty Land Foods Intern., 
Inc, 414 So.2d 60. 

Miss.—Blakeney v. Hawkms, 384 So.2d 1035. 

Mo.—Sute V. Mercer, 618 SW.2d 1, cert. den. 102 
S.a. 432, 454 U.S. 933, 70 EEd.2d 240. 

Chain of custody 

Ga.—Riley v. State. 226 SE2d 922, 237 Ga. 124 

63. Ala.—Jones v. Gladney, 339 So.2d 1019. 

66. Mass.—Healtbco, Inc. v. Zambelis, 321 N.E2d 
671, 2 Mass.App. 914. 

70. La.—Delu Equipment & Const. Co. v. Cook, 
App., 142 So.2d 427. 

73. U.S.—U.S V Higgans, CA.Wis., 507 F.2d 808. 
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84. Cal.—People v. Poon, 178 Cal.Rptr. 375, 125 
C.A.3d 55. 

N Y—Fracchia v. Sute, 281 N.Y.S.2d 428, 54 Misc.2d 
25. 

Pa.—Mead Johnson ft Co. v. Breggar, 189 A.2d 866, 
410 Pa. 408. 

Tenn.—Burhson v. Sute, SOI S.rW.2d 801. 

85. Cal.—Robinson v. Wilson, 118 Cal.Rptr. 569, 44 
CA.3d 92. 

N.C—Sute V. Jones, 243 S.E2d 118, 294 N.C. 642. 

86. U.S.—Sommers Plastic Products Co. v. U.S., 
Cu8t.Q., 268 F.Supp. 490. 

Cal.—Robinson v. Wilson. 118 Cal.Rptr. 569, 44 
C.A3d 92. 

III.—People v. Brown, 268 N.E2d 202, 131 Ill.App.2d 
5. 

La.-8Ute v. Jackson, 396 SoJd 1291. 

N.H.—Concord Natural Gas Co. v. Qty of Concord, 
314 A.2d 679, 114 N.H. 54. 

88. U.S.—U.S. v. Waterman S.S. Corp., CA^Ala., 397 
F.2d 577. 

Cal.—People v. Washington, 157 CaLRptr. 58. 95 
CA.3d 488. 

Mo.—Sute V. Biddie, 599 S.WJd 182. 

N.Y.—Jn re Schrieris Esute, 260 N.Y.S. 610, 145 Misc. 
593, motion den. 263 N.Y.S. 539, 147 Misc. 539. 

W.Va.—Sute V. Frazier, 252 S.E2d 39. 

Ploygraph test resulta 

La.—Sute ex rei. Fields v. Mwo, 368 SoJd* 1016. 

A party caimot, by waivor, prohibit 
the opposing party from introducing 
proper evidence,** * 

88.5. Ga.—Woodring v. State. 202 S.E.2d 696, 130 
Ga.App. 247. 

Tenn.—Wilson v. Sute, Cr.App., 574 S.W.2d 52. 
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89. Additional peilod of time for depositions 
N.Y.—Titan Air Conditioning Corp v Chase Manhat¬ 
tan Bank. NA., 402 N Y.S2d 12. 61 A.D2d 764 
95, Cal —LeVansder v. LeVanseler, 24 Cal Rptr. 206, 
206 CA.2d 611. 

111.—People V. Pygoit. 211 N.E.2d 382, 64 IllApp2d 
284. 

Mich.—People v. Autry, 152 NW.2d 55. 7 Mich App 
480. 

Tex—^Austm v Austin, 603 SW.2d 204, on temand, 
av.App. 619 S.W2d 290. 

97. Me.—Bennan v Frendel, 148 A.2d 93, 154 Me 
337. 

Ohio—State v Washington. 381 N.E2d 1142. 56 Ohio 
App.2d 129. 10 0.0.3d 150 

98. III.—City of Chicago. ex rei. Cohen v Keane, 434 
N£.2d 325. 61 Ill.Dec 172, 105 lll.App3d 298 
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3. U.S.—U.S V. Harding, 491 F.2d 697. App after 
remand 507 F 2d 294, cert. den 95 S.Ct. 1437.420 
US. 997, 43 LEd.2d 679. 

Cal.—In re Gnffin, 114 Cal Rptr 74, 39 CA.3d 279 
Mo—Home Builders Ass’n of Greater Kansas City v. 
Kansas Gty, 464 S.W.2d 5, app after remand 509 
S.W.2d 134. 

N.C—Edwards v City of Raleigh, 81 S.£2d 273, 240 
N.C. 137. 

Ohio—Peters Motors v. Rodgers, 120 N.E2d 80, 161 
Ohio St 480-Ki:abill v Gibbs, 235 N.E2d 514, 14 
Ohio St.2d 1. 

Pa.—In re Custody of Phillips, 394 A2d 989, 260 
Pa.Super. 402. 

Tex.—Sims v State, Cr., 388 S,W.2d 714—SteU v State. 
Cr., 496 S.W.2d 623. 

6. Fla.—Shaheen v. State, App., 228 So.2d 444. 

8 . U.S.—De U Maza v. U.S., CA.CaL. 215 F2d 

138—Burstein v. U.S., CAMo, 232 F.2d 19— 
Minneapolis Brewing Co. v. Merritt, D.C.N.D., 
143 F.Supp. 146—Amalgamated Sugar Co. v. 
U.S., CustCt, 281 RSupp. 373—US. v. Schor, 
CA.N.Y., 418 F.2d 26. 

Gonn.—Houston v. Highway Commissioner, 210 A.2d 
176, 152 Conn. 557. 

Ga.—Erakine v Klein, 126 S.E2d 755, 218 Ga. 112. 
ni.— People V. Mikka. 131 N.E2d 79, 7 IU.2d 454, cert. 
den. 76 S.Ct. 656, 350 U.S. 1009, 100 L.Ed. 871, 
cert. den. 78 S.Q. 1157, 357 U.S. 910, 2 L.Ed2d 
1160. 

Kan.—State v. Young, 614 P.2d 441, 228 Kan. 355 
Mich.—People v. Green, 182 N.W.2d 96.26 Mich.App. 
329. 

Pa.—Glen Alden Corp. v. Unemployment Compensa- 
tion Bd. of Review, ISO A.2d 591, 189 Pa.Super. 
286. 
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9. Ind.—Nix v. State, 166 N.E2d 326, 240 Ind. 392. 

10. U.S.—U.S. V. Bizzard, C.A.Ga., 674 F.2d 1382, 
cert den. 103 S.Q. 305, 459 U.S 973, 74 L.Ed.2d 
286. 

Snbmissioii on focts which may not be true to 
obtain advisoiy opinion disconraged 
Minn.—Minnesota Power ft Light Ca v. Personal 
Property Tax, Taxing Dist., Qty of Fraser, School 
DisL No. 695, 182 N.W2d 685, 289 Minn. 64. 

Stipnlated focts contraiy to record 
Ala.—Garrett v. Mathews, D.C Ala., 474 F Supp. 594, 
afld. CA., 625 F.2d 658, leh. den. 629 F.2d 1349. 
14. N.C.—C J.S. quoted In Swartzberg v. Reserve Life 
Ins. Co., 113 S.E2d 270, 277, 252 N.C 150- 
GJjS. quoted in In re Edmundson, 159 S.E2d 
509, 513, 273 N.C 92. 

Pa.—Department of Labor & Industry v. Standard 
Prodocts Co., 83 Dauph. 121. 

Tex.-5nyder v. State, Cr.App, 629 SW.2d 930, 29 
A.L.R 4th755 

16. U.S.—U. S. V. Cutler, C.A,Cal., 676 F.2d 1245. 
Ind —Brown v. Rodgers, 61 Ind 449. 


Mich —Gillett V Detroit Bd of Trade, 9 N W 428, 46 
Mich 309 

Agreed statement held not sufficient to support 
judgment 

Cal —Dmsion of Labor Law Enforcement v. Brooks, 38 
Cal.Rptr 284, 226 C A 2d 631. 

17. US—Russov StateofNY.CANY,672 F2d 
1014, on reh, mod on oth grds 721 F2d 410 
Ind.—Bechert v Bechert, App, 435 N E2d 573. 

Me—Carey v Cyr, 113 A2d 614 
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24. U.S—Minneapolis Brewing Co v Merntt, DC 
N.D. 143 FSupp 146. 

25. Cal.—People v. Valles, 154 Cal.Rptr 543, 593 
P.2d 240, 24 C 3d 121, 15 A L R 4th 1116 

N Y —Wolf V Assessors of the Town of Hanover, 126 
N E2d 537, 308 N.Y 416 

Okl.—CJ jS. black letter summary quoted In Ferrell v. 
State ex rei Dept of Highways, 387 P 2d 129, 132 

To try particnlar issues before new jury 
U s. —0'Donndl v, Watson Bros. Transp. Co., D C111, 
183 F.Supp. 577 

Court commissioner may act as judge 
Cal —Rooney v. Vermont Inv. Corp, 515 P 2d 297, 110 
Cal.Rptr 353, 515 P2d 297. 10 C.3d 351—Rosen- 
stock V. Mumapal Court of Los Angeles Judicial 
Dist., 132 Cal Rptr. 59, 61 CA.3d 1 

G>urse of procedure 

Fla —Clark v Munroc, App. 1 Dist., 407 So 2d 1036. 
N.Y.—Rogers v. Niforatos, 394 NYS2d 473, 57 
A.D2d 984 

Waiver of hearing 

N Y.—Abramovich v, Board of Ed. of Central School 
Dist. No. 1 of TownS'of Brookhaven and Smith- 
town, 403 N.Y,S2d 919, 62 A.D.2d 252, affd. 386 
NE2d 1077, 46 N.Y2d 450. 414 NYS.2d 109, 
reorg. den. 390 N.E2d 318, 46 N.Y.ld 1076, 416 
N.YS.2d 1029, cert. den. 100 S.Ct 89, 442 US 
845, 62 L£d2d 58. 

26. Pa.—Hili V. Mayusky, 32 Northumb.LJ. 46. 

27. R.I.—Rowell V. Kaplan, 235 A.2d 91, 103 R.I 60 
30. AUowing member of bar to act as judge 
N.M—Doe V. State, 570 P.2d 589, 91 N.M. 51, on 

remand 572 P2d 960, 91 N.M. 232. 
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42. Kan,—Lardner v, Cook, 103 P 2d 849, 152 Kan. 
266. 

Miss—Pearl River Val. Water Supply Dist v. Wood, 
172 So.2d 196, 252 Miss. 580. 

51. Alaska—Thomson v. Whcder Const. Ca, 385 
P.2d 111 

52. Ohio—^Webh v Brown-Graves Lumber Co., 389 
N.E2d 514, 58 Ohio App2d 49, 12 0.0.3d 192. 

54. Denial of continuance motion 

Cal—San Bemaidmo County v. Dona Min. & Engi- 
neering Corp., 140 CaI.Rptr. 383, 72 C.A.3d 776 

A trial coiirt*s role as fact fmder 
should not be usurped by a stipulation 
on a matter of fact which, in the end, 
has to be determined by the finder of 
fact.^^ 

54w5. Wis.—Birts v. State, 228 N.W.Zd 351, 68 
Wis2d389 

55. OkL—CJ.S. black letter summary quoted in Fer¬ 
rell V. State ex rei. Dept. of Highways, 387 P.2d 
129, 133. 

Pa.—CJ jS. black letter summary quoted In Foote v. 
Maryland Cas. Co., 186 A 2d 255, 258, 409 Pa. 
307 

56. Cal.—Linder v. Cooley, 31' Cal.Rptr. 271, 216 
C.A.2d 390. 

Stipulations may not be used to in- 
terfere with the responsibility of the 
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trial judge of correctly instructing the 
jury.”’ 

57.5. Alaska—Hams v Moms, 531 P2d 517 
Colo—People v Campbell. 589 P2d 1360, 196 Colo. 
390 
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62. Stipulation held not bindlng 
Cal—Vaidez v Taylor Auto. Co., 278 P.2d 91, 129 
C A.2d 810 

72. N.Y.—Taylor v. State, 404 N.Y.S.2d 714, 63 
A D.2d 748 

Wash.—Smyth v Woridwide Movers, Inc v. Whitney, 
491 P2d 1356, 6 Wash App. 176. 

Extended purpose of dedsion 
Mass—Marotta v. Board of Appeals of Revere, 143 
NE2d 270, 236 Mass. 199. 

Judgment to be entered on happening of eyent 
U.S.—AII States Investors, Inc. v. Bankers Bond Co., 
C.A.Ky., 343 F2d6I8. Cert den 86S.a 69, 382 
U S. 830, 15 L.Ed.2d 74. reh den. 86 S.Ct. 286, 382 

U. S. 922, 15 L.Ed.2d 237. 

76. Pa.—Foote v. Maryland Cas. Co., 186 A.2d 255, 
409 Pa. 307 

Wash.—Smyth Woridwide Movers, Inc. v. Whitn^, 491 
P 2d 1356, 6 Wash.App, 176. 

77. Mont.—Heller v. Osburnsen, 548 P.2d 607, 169 
Mont. 459. 

W.Va.—State ex rei. Mynes 'v. Kessel, 158 S.E2d 896, 
152W.Va 37. 
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89. Ili—People ex rei. Scott v. Janson, 312 N.E2d 
62a 57 IU.2d 451. 

Other stipulations 

U.S.—Gager v. Keilani. D.C.Mich., 270 F.Supp 761— 
Burleson v. Coastal Recreation, Ina, C.A.Tex., 572 
F2d 509, reh. gr 577 F.2d 354, dissolution of 
enbancment ordered 595 F.2d 332. 

' Cal —Hchr v. Swcndseid, 52 CalRptr. 107, 243 C.A 2d 
142. 

Fla.—Jackson v. State, App., 382 So.2d 749. 

IIl—Parker v Board of Tnistees of Southern Illinois 
. University, 220 N.E2d 258, 74 Ill.App.2d 467. 
Mo —State ex rd. Lucas v. Moss, 498 S.W.2d 289, 66 
A.L.R.3d 630. 

N.Y.—H.A.EF.F. Realty Corp. v. J.P.G. Restaurant 
Corp., 270 N Y.S.2d 335, 50 Misc.2d 266-Grinnell 
Corp. V. American Dist Tei. Co., 302 N.Y.S.2d 
198, 32 A.D.2d 901, motion gr. 254 N.E2d 914, 25 
N.Y.2d 684, 306 N.Y.S.2d 685. 

Pa.—Rizzetto v. F. W. Wint Co., 33 D. A C2d 215, 30 
Leh.LJ. 370. 

90. Fla,—B & B Const. Co. of Ohio, Inc. v. Rinker 
Matenals Corp., App, 294 So.2d 131. 

Stipulation invalid 

U.S.—Life Assur. Soc. of U.S. v. MacGiU, CA.Fla., 551 
F.2d 978, reh. den. 554 F.2d 1065. 

N Y—Bcmard v. Kuha, 394 N.Y.SJd 782, 90 Misc2d 
148. 

Wash.—Petersen v. Port of Seattle, 618 P.2d 67, 94 
Wash.2d 479. 

99. NJ.—Eden v. Conrail, 418 A.2d 278, 175 NJ.Su- 
per. 263, mod. on oth. grds. 435 A.2d 556, 87 N J. 
467. 

§ 11. Construction in General 
Library References 
Stipulations ®»14. 

3. U.S.—Azevedo v. CI.R., CA.. 246 F.2d 196—U.S. 

V. Fallbrook Public Utility Dist., D.CCal., 165 
RSupp. 806—Andersen v. C.I.R., C.A.Or., 341 
F.2d 584—Ace Lines, Inc. v. U.S., D.C.Iowa, 239 
RSupp. 804—Davis v. Mathews, C.A.W.Va.. 361 
F.2d 899. 

Ala.—CJS. dted in In re Carroll, 247 So.2d 350, 354, 
287 AU 29. 

Alaska—Godfrey v. Hemenway, 617 P 2d 3. 
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Anz.—Bekins Van & Storage Co. v Industnal Commis- 
sion, 422 P.2d 400. 4 Ariz.App. 569 
Cal —Domarad v. Fisher & Burkc, Inc., 76 Cal.Rptr. 
529, 270 CA.2d 543. 

Colo.—Police Pension and Relief Bd v. Behnke, 353 
P2d 370, 143 Colo 365 

D.C—National Welfare Rights Organization v. Rich- 
ardson. D.C., 334 F.Supp. 488. 

Fla.—Lespenuice v. Lesperance, App., 257 So.2d 66 
Ga.—Womble v. Womble, 183 S.E.2d 747, 228 Ga. 10 
ni-Long V. Kissner, 279 N.E2d 146.3 111 App.3d 730. 
lowa—In re Williams* Estate, 216 N.W.2d 568 
Mass.—Com. v. Marinucci Bros. & Co., 242 N.E.2d 
418, 354 Mass. 743—Loranger Const. Co. v. C 
Franklin Corp., 247 N.E2d 391, 355 Mass 727. 
Mich.—Maybeny v. Addison, 191 N.W.2d 504, 34 
Mich.App. 462 —Daul v. Dewey, 195 N.W.2d 309, 
37 Mi^.App. 708—CJ.S. Quoted in Kline v. 
Kline, 284 N.W.2d 488, 493, 92 Mich.App. 62. 
NJ.—Sheeran v. Sitren, 403 A.2d 53, 168 N.J.Super. 
402. 

NM.—In re Quantius’ Will, 277 P2d 306, 58 NM. 
807—Broclc v. Harkins, App, 458 P.2d 848, 80 
N.M. 596, cert. den. 458 P.2d 859, 80 N.M. 607— 
Anderson v. Jenkins Const Co., App., 487 P2d 
1352, 83 N.M. 47. 

N.Y.—Rando v. Impresa Navigazions Commercialle, 
SA., 173 N.Y.S2d 375, 9 Misc.2d 576-S. J. 
Groves & Sons Co v. State, 275 N Y.S 2d 693, 27 
A.D.2d 637—^Warren v. Vick Chemical Co., 325 
N Y.S.2d 495,37 A.D.2d 913-City of Binghamton 
V. Arhngton Hotel, Inc., 326 N.Y.S.2d 296, 38 
A.D.2d 622—L. Rosenman Corp. v Domutory 
Authority, 328 N.Y.S.2d 886. 38 A.D.2d 809, afTd. 
290 N.E2d 823, 31 N Y.2d 768, 338 N.Y.S.2d 623 
N.D.—Rummel v. Rummel, 234 N.W.2d 848 
Ohio—Henalee v. State Penionnel Bd. of Review, 239 
NE2d 121, 15 Ohio App.2d 84—Farm Bureau 
Agr. Credit Corp. v. Dicke, 277 N.E2d 562, 29 
Ohio App.2d 1. 

Okl.—Lillaid Pipe & Suj^ly, Inc. v. Bailey, 387 F 2d 
118. 

Or.—Landolt v. Flame, Inc., 492 P.2d 785, 261 Or. 24^. 
Pa.—DeCarbo v. Borough of Ellwood City, 284 A.2d 
342. 3 Pa.Cmwlth. 569-CJ.S. dted in Longeneck- 
er V. Matway, 462 A.2d 261, 263, 315 Pa.Super. 
411. 

Tex.—Westndge Villa Apartments v. Lakewood Bank & 
Trust Co., av.App., 438 S.W.2d 891, err. rcf. no 
rev. err.—C. Hayman Const. Co. v. American In- 
dem. Co., av.App., 473 S.W.2d 62, 

Wash.—Tumer v. Oty of Walla Walla. 517 PJd 985, 
10 Wash.App. 401. 

W.Va.-State ex rei. Scott v Taylor, 160 S.E2d 146, 
152 W.Va. 151. 

Wis,-Bumer v. Wille, 141 N.W.2d 895, 30 Wis.2d 658 

Ambiguolu gttpulatioiis 

(2) Constnied strongly against preparing party. 
Cal.—Bree v. Beall, 171 CaLRptr. 73. 114 C.A.3d 6Sa 
N.Y.—In re Mint 2 er’s Will, 286 N.Y,S.2d 879, 29 

A,D.M 792, 

(3) Othtf matters. 

U.S,—Lubin v. UE. C.A.Cal, 313 F.M 419—Ideal 
Basic Industries, Inc. v. Morton, CAAlaska, 542 
F.2d 1364. 

Tex,—Jackson v. Lewi^ Civ,App., 554 S.W.2d 21. 
Wis.-Kovank v. Vesely, 89 N.W.2d 279, 3 Wis.2d 573. 
By coiut 

(3) Other matters. 

U.S.—American Airlines, Inc. v. Qty of Philadelphia, 
D.C,Pa., 414 F,Supp. 1226. 

Pa.—Appel Vending Co. v. 1601 Corp.. 203 A.2d 812, 
204 Pa.Supcr. 243. 

Qnestion of law 

U.S.—Los Angeles Shipbuilding &, Drydock Corp. v. 

U.S., C.A.CaL, 289 F.2d 222. 

N.D.—Parie View Manor, Inc v. Housing Authority of 
Stutsman County, 300 N.W 2d 218. 


Exhlbit attached 

US—Gourielli*s Estate v C.I.R, CA, 289 F2d 69, 
revd on oth grds. 82 SCt. 1080, 369 U.S 672, 8 
L.Ed.2d 187 

Arbitratioii agreements 

Tex—Aguilar v. Abraham, Civ.App., 588 SW.2d 599 

Parol evidence not admissibte 

U.S—In re W T, Grant Co., DCN.Y., 1 BR 516 
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4. US.—Giannini v Standard Oil Co, D.CInd, 130 

F.Supp 740—US V. Reading Co., CAPa., 289 
F.2d 7 

Alaska—CJ,S. dted in Godfrey v Hemenway, 617 
P.2d 3, 8. 

Ariz—Harsh Bldg. Co. v Bialac, 529 P2d 1185, 22 
Anz App 591. 

Cal.—Sansenno v. Shamberger, 54 Cal.Rptr 206, 245 
CA.2d 630—First & C Corp v. Wencke, 61 Cal 
Rptr 531, 253 CA2d 719—Garrett v. Shenson 
Meat Co., 85 Cal.Rptr. 65, 5 C.A.3d 69 
Colo —Bemis Co v. Fimble, App., 470 P 2d 88. 
Conn.—Foley v. Foley, 181 A.2d 607, 149 Conn 469 
Fla.—Chung-Ling Yu v Cnser, App., 330 So.2d 198. 
111.—Kazubowski v Kazubowski, 235 N£2d 664, 93 
Ill.App.2d 126, cert. den. 89 S.Ct 993, 393 US 
1117, 22 L.Ed.2d 122. 

lowa—CJ,S. dted in Hawkins/Korshoj v. State Bd of 
Regents, 255 N W.2d 124, 126 
La.—State. Through Dept. of Highways v Salles, App., 
387 So.2d 1278, writ ref, Sup., 393 So2d 744. 
Mo —Landers v. Smith, App., 379 S W.2d 884—Pierson 

V. AUen, 409 S.W.2d 127. 

N.M.—Griego v. Hogan, 377 P.2d 953, 71 N.M. 280 
N.y.—0'Brien v As.sessor of Town of Mannaroneck, 
232 NE2d 844, 20 N.Y.2d 587, 285 N.Y.S2d 
843—In re Shulsky’s Estate, 309 N.Y.S.2d 84, 34 
A.D.2d 545, app. dism. 263 N.E2d 391, 27 N.Y 2d 
743, 314 N.YE2d 993—Cullen v. Naples, 291 
N.E2d 587, 31 N.Y.2d 818, 339 N.Y.S.2d 464, on 
remand 341 N.YS.2d 21, 41 A.D.2d 671, afid. 299 
N.E2d 898, 32 N.Y.2d 878, 346 N.Y.S.2d 533. 
N.C—Rickert v. Rickert, 193 S.E2d 79, 282 N.C 373 
Ohio—Qty of Qncinnati v. Dale, 252 N.E.2d 287, 20 
Ohio St.2d 32. 

Okl.—Howdl y. Blue Cross and Blue Shield of Okla- 
homa, 609 P2d 1283. 

Pa.—Foote v. Maryland Cas. Co., 109 P.LJ. 465, mod. 
on oth. gids. 186 A.2d 255, 409 Pa. 307—Com ex 
rei. Boatwright v. Hoidrick, 260 A.2d 763, 436 Pa. 
326—CJ,S. dted in Longoiecker v. Matway, 462 
A.2d 261, 263, 315 Pa.Super. 411 

5. C—Webster v. Holly Hili Lumber Co., 234 S.E2d 

232, 268 S.C 416. 

Vt.—Eunch V. Coffee-Rich, Inc., 298 A.2d 846, 130 Vt. 
537. 

Wis.—CJJS. dted in D'Angelo v. Corneli Papeiboard 
Products Ca, 147 N.W.2d 321,326, 33 Wis 2d 218. 

Defects 

(1) Cannot be supplied, under gutss of constructjon, 
by the courts insert^ an essentiai dement, snch as the 
subject matter to which the agreement shall apply. 
U.S.—Heniy Hanger & Display Fixture Corp. of Amer¬ 
ica V. Sel-O-Rak Corp, CA.Fla.. 270 F.2d 635. 

(2) Nor can a defect be remedied by any conduct of 
the parties which falis short of an agreement of itsdf or 
an estoppd. 

U.S.—Henty Hanger & Display Fixture Corp. of Amer¬ 
ica V. Sel-O-Rak Corp., C.A.Fla., 270 F.2d 635. 

(3) Nor can such defidency be supplied by one party 
without the assent of the other, whether attempt^ by 
testimony or otherwise. 

U5.—Heniy Han^ & Display Fixture Corp. of Amer¬ 
ica V. Sel-O-Rak Corp., CA.Fla., 270 F.2d 635. 

Desired resolts 

Mo.—State v. Jones, App., 539 S.W.2d 317, app. after 
remand, 549 S.W.2d 925. 

Question of tact 

U.S.—WO Co. V. Bouamin Franklin Corp., C.A.N H., 
562 F.2d 1339 
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5. Anz.—Gear v City of Phoenix. 379 P 2d 972, 93 

Anz. 260. 

N.H—D Latchis, Inc. v Borofsky Bros, Inc., 343 
A.2d 637, 115 NH. 401 
Objective Standard 

Cal—Consolidated Dock & Storage Co v Superior 
Court of Los Angdes County, 96 Cal Rptr. 254, 18 
C.A.3d 949 

Wis.—Wnght V Wright, 284 N.W.2d 894, 92 Wis2d 
246, cert. den. 100 S.Ct. 1600, 445 U.S. 951. 63 
EEd.2d 786 

6. US—U.S. V Championship Sports, Inc, D.C. 

N Y., 284 F.Supp. 501—Chouest v. A & P Boat 
Rentals, Inc., CA.La., 472 F2d 1026, cert. den. 
93 SCt. 3012, 412 US. 949, 37 L.Ed.2d 1002. 
Ala.—In re Canoll, 247 So2d 350, 287 Ala. 29. 

Ark.—Rasmussen v. Reed, 505 S.W.2d 222, 255 Ark. 
1064. 

Cal.—Hams v Spinali Auto Sales, Inc., 20 Cal.Rptr. 
586, 202 CA.2d 215-Hasdtine v. Haseltine, 21 
CaLRptr. 238, 203 CA2d 48. 

Colo.—State Highway Dept. v. Swift 270 P.2d 751, 129 
Colo. 413. 

Del—Application of Wilmington Suburban Water 
Corp., Super., 203 A.2d 817, 8 Storey 8, affd. in 
part, Sup., 211 A.2d 602, 8 Storey 494. 

Fla—Woods V. Greater Naples Care Center, App. 1 
Dist, 406 So.2d 1172, review den. 413 So2d 876. 
111—Shrout V. McDonald*s System, Inc, 234 N.E2d 
4S. 90 Ul.App.2d 60. cert den 89 S.Ct. 375, 393 
U.S. 951. 21 EEd.2d 363 

Mo —State ex rd. Emge v. Corcoran, App, 468 S.W 2d 
724. 

N.J.—Department of Health v Passaic Valley Sewerage 
Commission, 242 A.2d 675, 100 NJ.Super. 540, 
affd. 253 A.2d 577, 105 N J.Super. S65-State v 
Hollander. 493 A.2d 563, 201 NJ.Super. 453. 
NM—Griego v. Hogan. 377 P.2d 953, 71 N.M 280. 
NY—Pereira v. Pereira, 319 N.E2d 413, 35 NY.2d 
301, 361 NY.S.2d 148. 

N.C—Noble V. Noble, 196 SJB.2d 62,18 N.CApp. 111. 
Tex.—Texas General Indem. Co. v. Jones, Civ.App, 
601 S.WJd 194. 

Wash.—McCadam v. Hoshor, 503 P.2d 756, 7 Wash. 
App. 913 

W.Va.—State ex rei. Scott v Taylor, 160 SE.2d 146, 
152 W.Va, 151. 

Wis.—Poeske v Estreen. 198 N.W.2d 625, 55 Wis.2d 
238. 

7. U.S.—Reese v. C.I.R, C.A., 615 F.2d 226. 

Ariz.—Gear v. Qty of Phoenix, 379 P.2d 972, 93 Ariz. 

26a 

Ind..—CJ.S. dted in Groves v. Burtoo, 123 N.E2d 705. 
706, 125 Ind.App. 302. 

Md.-CJjS. dted in Rossello v. Friedel. 220 A.2d 537, 
542, 243 Md. 234. 

N.M.—Griego v. H(^ 377 P.2d 953, 71 N.M. 28a 
S.C—CJ.S. dted in Suddeth v. Knight, App., 314 
S.E2d 11, 14, 280S.C. 540. ' 

Tex.—Jackson v. Lcwis, Civ.App,, 554 S.W.2d 21 

8. U.S.—A & A Sign Co. v. Mau^ian, C.A.Ariz., 419 

F.2d 1152. 

Mich.—Whitley v. Chrysler Corp., 130 N.W.2d 26, 373 
Mkh. 469. 

N.M,-GTiego v Hogan, 377 P.2d 953, 71 N.M. 280. 
N.Y.—In re Stillman^s Estate, 371 N.Y.S.2d 78. 82 
Misc.2d 736-Platei8 v. Flax, 388 N.Y.S.2d 245, 54 
A.D.2d 813. 

N.C—Owen v. Claude De Bnihl Agency, 86 S.E2d 
197, 241 N.C 597. 

S.C—CJ.S. dted in Suddeth v. Knight, App., 314 
S.E2d 11. 14, 280 S.C 540. 

Tex.—Mann v. Fender, Qv.App., 587 S.W.2d 188, err. 
ref. no rev. err. 

Waiver established 

Alaska—Storrs v. Lutheran Hospitals and Homes Soc. 
of America, Inc., 609 P.2d 24, app. after remand 
661 P.2d 632. 

Colo.—Andreatta v. Andreatta, App, 537 P.2d 748 
Fla,—Pritchett v. Kerr, App., 354 So.2d 972. 

Ga—Hodges v. Hodges, 221 S.E2d 597. 235 Ga 848 
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Ncb—State v. Dandndge, 312 NW2d 286, 209 Neb 
88S. 

N,M—State v DeSantos, App., 575 P 2d 612, 91 N M 
428 

Wash—Mahomei v. Hartford Ins Co., 477 P2d 191, 3 
WashApp 560 

9. Alaska—Greater Anchorage Area Borough v City 

of Anchorage, 504 P.2d 1027 

10. US—Glens Falis Ins Co v Gray, C A.Fla, 386 
F.2d 520. 

Ind —Qty of Cannelton v Lewis, 111 N E 2d 899, 123 
Ind.App. 473 

N M.—Gnego v. Hogan, 377 P 2d 953, 71 N M 280— 
Orabtree v Measday, 508 P2d 1317, 85 NM 20. 
cert. den. App. 508 P2d 1302, 85 NM 5 

N D —Chapin v Letcher, 93 N.W 2d 415. 

Or.—In re Commgs’ Estate, 299 P 2d 612, 208 Or 63 

11. U S.—In re Air & Space Mfg, Inc , C.A Ind , 394 
F.2d 900, cert. dism 89 S.Ct 40, 393 U.S 801, 21 
L.Ed 2d 85—CJ.S. cited in U S. v 133 79 Acres 
of Land, More or Less, m Sebastian County. Ark., 
D.CArk.. 313 F.Supp 697, 702. 

Cal.—Hillman v. Stults, 70 Cal Rptr. 295, 263 C A 2d 
848—Bookstein v Bookstein, 86 Cal Rptr. 495, 7 
CA 3d 219 

NJ.—Shecran v. Sitren, 403 A.2d 53, 168 NJ.Super 
401 

N.Y.—People v. Myers, 392 N Y S.2d 59, 56 A.D 2d 
834. 

Tex.—Q’Conner v State, Cr, 401 S W 2d 237 

Violiition of stipulated agreement not shown 

N.H.—Kilroe v. Troast, 376 A.2d 131, 117 N.H 598 

N.Y.—Edwards v Chnstian, 403 N.YS.2d 119, 61 
A.D.2d 1045, aflFd 389 N.E 2d 141, 46 N.Y 2d 964, 
415 N.Y.S.2d 828 
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13. Ind.—Qty of Cannelton v Lewis, supra, n. 10. 

N.M.—Southern Union Gas Co. v. Cantrell, 261 P.2d 

645, 57 N.M 612—In re Quantius' Will, 277 P.2d 
306, 58 N.M. 807—Gnego v Hogan, 377 P.2d 953, 
71 N.M. 280—Parks v. Parks, 574 P.2d 588, 91 
N.M 369. 

N.C.—Norfolk Southern Ry. Co v. Horton, 165 S.E.2d 
6, 3 N.CApp. 383. 

Pa-—Heidelberg Tp v C & H Development Co., Inc., 
414 A.2d 745. 51 PaCmwlth. 418. 

Tex,—0’Conner v. State, Cr, 401 S.W.2d 237—Bolm v 
State, Cr., 475 S.W.2d 241 

14. N.M.—Southern Union Gas Co. v. Cantrell, su¬ 
pra, n. 13 

15. N.M.—Southern Union Gas Co v. CantreI, supra, 
n. 13. 

16. U.S—CJA quoted in U.S. v. 133.79 Acres of 
Land, More or Less, in Sebastian County, Ark, 

' 313 F.Supp. 697, 702 

N.M.—Southern Union Gas Co. v. Cantrell, supra, n. 
13. 

17. Cal.—Bookstein v. Bookstein, 86 CalRptr. 495, 7 
CA.3d 219 

Ky.—City of Murray v. Com., App, 584 S.W.2d 403 

18. CaL—Baker v. Solan, 333 P.2d 791, 166 CA.2d 
472. 

Ind.—City of Cannelton v. Lewis, supra, n. 10. 

19. IIL—People V Joe, 201 N.E2d 416, 31 II1.2d 
220—ITT Abrasive Products Co. v. Lewis, App., 
298 N.E2d 242, 12 IlLApp.3d 83. 

N.Y.—Columbia Broadcasting System, Inc. v. Roskm 
Distributors, Inc., 294 N.Y.S.2d 804, 31 A.D.2d 22, 
affd. 268 N.E.2d 128,28 N.y.2d 559, 319 N.Y.S.2d 
449. 

“Relied Dpon** 

U.S.—MeyCT’s Estate v. C I.R , C.A.Ala.. 200 F.2d 592 

‘‘Charter” 

Tenn.—^Hickerson v. Flannery, 302 S.W.2d 508, 42 
Tenn.App. 329. 

**R€asonable tlme^ 

Okl—Petroleum Re^e Corp. v. Dierksen. 623 P 2d 
602 . 
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31. 111.—Lawson v G D Searle & Co, 356 N E 2d 
779, 1 IILDec 497, 64 1112d 543 

39. lowa—CJ.S. quoted in State v. Marti, 290 
N W 2d 570, 587 

Or—Western Bank \ Western Bancorporation, 617 
P2d 258, 47 OrApp 191 

40. Mich— CJS. quoted at length in Whitley, v 
Chrysler Corp, 130 N W 2d 26, 29, 373 Mich 
469. 

Pa —C J.S. quoted at length in Foote v Maryland Cas 
Co, 186 A 2d 255, 258, 409 Pa 307 
Tex.—CJ.S. cited in Peat, Marwick, Mitchell & Co. v 
Sharp, Civ.App., 585 S.W2d 905, 909, err ref no 
rev err 

41. U S —Bond v. Floyd, Ga, 87 S.Ct 339, 385 U S 
116, 17 LEd.2d 235 

Anz.—Gear v City of Phoenix. 379 P 2d 972, 93 Anz 
260. 

D.C —National Audubon Soc., Inc v Watt, C.A, 678 
F2d 299, 219 U.S App.DC 435 
Md —Vermilya-Brown Co v Dale Dallas, Inc., 234 
A2d 569, 248 Md 7 

NJ—Shecran v Sitren. 403 A.2d 53, 168 NJ Super. 
402 

N.M.—Gnego v Hogan, 377 P.2d 953, 71 N.M 280. 
N.Y.—Jay v Fnednch Bros., 140 N.Y.S.2d 405. 

N.C.—Rickert v. Rickert, 193 S.E.2d 79, 282 N.C 373. 
Pa —CJJS. dted in Edwards v. Donley, 297 A.2d 149, 
ISO, 223 Pa Super 71. 

Vt.—In re Neglected Child, 296 A.2d 250, 130 Vt. 525 
Wis.—D*Angelo v. Corneli Paperboard Products Co., 
147 N.W.2d 321, 33 Wis.2d 218. 

42. Ind—City of Cannelton v. Lewis, supra, n. 10 
N.Y.—0'Bnen v Assessor of Town of Mamaroneck, 

232 N.E2d 844, 20 N.Y.2d 587, 285 N.Y.S 2d 843. 
Stipnlation contrary to record held improper 
US—Schwarxkopf v. John H Breck, Inc., 340 F2d 
978, 52 CCPA 957. 

44. Ind.—City of Canndton v. Lewis, 111 NE2d 
899. 123 IndApp. 473. 

Tex.—CJ.S. dted in Peat, Marwick. Mitchell & Co. v. 
Sharp, Civ.App., 585 S.W 2d 905, 909, err. ref. no 
rev. err. 

45. U.S.—Springfield Television, Inc. v City of 
Spnn^eld, Mo., C A.Mo., 462 F.2d 21. 

Colo.—Denver Urban Renewal Authonty v, Steiner 
Am Corp, 500 P.2d 983, 31 Colo.App. 125. 
lowa—CJ.S. dted in Hawkins/Korshoj v. State Bd. of 
Regents, 255 N.W 2d 124, 127 
NJ —Ceva v. River Vale Tp., 293 A.2d 203, 119 N.J. 

Super. 593, affii. 300 A.2d 151, 62 NJ. 245. 

N.C—Outer Banks Contractors, Inc. v. Forbes, 276 
S.E2d 375, 302 N.C 599. 

46. 111.—People V. Piehl, 285 N.E.2d 612, 6 IU App.3d 
296. 
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47. Anz—Gear v. City of Phoenix, 379 P.2d 972, 93 
Ariz. 260 

48. Conn.—Foley v. Fdey, 181 A.2d 607, 149 Conn. 
469. 

Mich,—CJ jS. qnoted in Whitley v. Chrysler Corp., 130 
NW.2d 26,29, 373 Mich.469. 

Partlciilar stipulations constnied 

U.S.—Sanchez v. Maher, CA.Conn, 560 F.2d 1105 

51. N.Y. — CJ.S. quoted at leogdi in SUakman v. 
Board of Higher Ed, of City of New York, 161 
N.Y.S.2d 529, 534, 5 Mi8c.2d 901—VendaU. Inc. 
V. Statler Mfg. Corp,, 171 N.Y.S.2d 938, 5 A.D2d 
881 

52. CbL—CJjS. dted in City of Burbank v. Noidahl, 
18 CalRptr. 710, 719, 199 C.A.2d 311—SpUIman 
V. U.S., CA.Ariz., 413 F.2d 527, cert. den. 90 
SCt 265, 396 U.S. 930, 24 L.E(l2d 228. 

Mont.—Richardson Const. Co. v. State Bd. of Equaliza- 
tion, 443 P.2d 36, 151 Mont. 327. 

N.Y.—In re Mintzer’s ^ill, 286 N.Y.S.2d 879, 29 
A.D.2d 792—A. E Ottaviano. Inc. v. State, 299 
N.Y.S2d 938, 32 A.DM 87. 


Tex—Zeller v University Sav Ass'n, CivApp, 580 
S W 2d 658. 

Utah—Rees v Archibald, 311 P 2d 788, 6 Utah 2d 264. 
Inference drawn from what stipulation folls to 
say 

US—Vanity Fair Paper Mills, Inc v F.TC, CA 
NY. 311 F.2d 480 

53. US—Rockport Yacht & Supply Co. v. M/V 
Contessa, D C Tex, 209 F Supp 396. 

Fla—GrofTv. Moses, App., 344.So.2d 951. 

N.Y—C.J.S. quoted In Cuciniello v. Cuciniello, 378 
N Y.Supp 2d 976, 978, 85 Misc 2d 454 
Tex —Anderson v Clayton, Civ.App., 494 S.W 2d 650 
Wash—Pearson v Vandermay. 407 P2d 143, 67 
Wash.2d 222. 

§ 12. Operation and Effect in Gen¬ 
eral 

Library References 
Stipulations <^16 et seq. 

U.S.—CJ.S. black letter summary quoted in Burstein v 
US, CAMo, 232 F.2d 19, 22 

55. Cal— CJS. quoted in Hams v Spinali Auto 
Sales. Inc., 49 Cal Rptr. 610, 614, 240 C A 2d 447. 

In crimiiial case, not considered testimony or demons¬ 
trative evidence 

N.Y.—People v. Gmgello, 374 N.Y.S.2d 276, 84 
Misc.2d 63. 

56. U.S.—Copco Steel & Engineenng Co. V. The Pnns 
Willem Van Oranje, DCMich., 159 F.Supp 79— 
U.S v. Campbdl, C.A Wyo, 453 F.2d 447. 

Ariz —^Wolf Corp v Louis, 464 P.2d 672, 11 Ariz.App. 
352. 

Ark.—Old Am. Life Ins Co v. Union Nat Bank, 419 
S W.2d 122, 243 Ark. 152 

Cal —Orand v. Gnesmger, 325 P 2d 475, 160 C.A 2d 
397—LeVanseler v Le Vanscler, 24 Cal Rptr. 206, 
206 C.A2d 611—CJjS, qnoted in Hams v. Spinali 
Auto Sales, Inc., 49 Cal.Rptr. 610, 614, 240 C.A 2d 
447—Mooney v Pickett, 102 Cal.Rptr. 708, 26 
CA.3d 431. 

Idaho—CJ.S. dted in State v. Tnmniing, 406 P 2d 118, 
121, 89 Idaho 440. 

IIL—Edwards v. Holcomb. 214 N E 2d 512, 67 Ill.App. 
479. 

La.—State Through Dept. of Highways v. Hunter, 
App., 309 So.2d 786, writ ref., Sup., 311 So.2d 259. 
Minn.—Anderson v Anderson, 225 N.W.2d 837, 303 
Minn. 26 

Mo.—State v. Atkins, 494 S.W.2d 317 
N.C —CJ.S. dted In State v. Mitchdl, 196 S.E 2d 736, 
741. 283 N.C. 462. 

Ohio—CJ,S. dted in Markcrt v. Bosley, 207 N.E.2d 
414. 416, 2 Ohio Misc. 109 
Tex.—Killion v. State, Cr, 503 S.W.2d 765 
Vt.—In re Neglected Child, 296 A.2d 250, 130 Vt 525. 
Undispnted proof leadng nothing for jnry 
Ark.—Brown v. Keaton, 334 S.W.2d 676, 232 Ark 12. 

57. Del.—Craig v. Graphic Arts Studio, Inc, 166 
A.2d 444* 39 Dcl.Ch. 447, 

N.Y.—Prouty v. Drake, 144 N.Y,S.2d 517, 208 Misc. 
540. 

Utah—Meagher v. Equity OU Co., 299 P.2d 827, 5 Utah 
2d 196. 

Binding for duration of controversy 

N.C.—Matter of Ordinance of Annexation No. 1977-4* 

■ 249 SE2d 698, 296 N.C 1. 

A stipulation may be used as edrro- 
borative evidence.^’** 

57.5. lowa—Craft v. Craft, 226 N.W 2d 6 

5S. U.S—Harman v. Willbeni. D.CKan., 227 
F.Supp. 892. 

59, IU.—People v. Triem Steel & Processing, Inc., 125 
N.E2d 678, 5 Ill.App.2d 371. 

Or,—Lcxton-Ancira, Inc. v. Kay. 522 P.2d 875. 269 Or, 
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Held binding on subsequent trial 

(1) U S —S<*ultz V, c I R , C A Tex. 378 F2d 927 
—Mitthedcr v Chicago & N W Ry Co, CA Neb. 441 
F.2d 32. 

lowa—State v Galloway, 187 N.W2d 725 
Tex.—High Plain$ Distnbutor v Texas Liquor ControI 
Bd, CivApp., 318 SW2d 681 

Held not binding on subsequent trial 

(1) US.—Moore v US, DCVa., 235 F.Supp 387, 
affd in part and revd. in part on oth grds, C.A, 360 
F2d 353, cert den. 87 S.Ct 704, 385 US 1001, 17 
L Ed.2d 541. 

Ga —Liberty Mul Ins, Co v Alsco Const, Inc, 240 
S.E2d 899, 144 GaApp. 307. 

111 —City of DanviUe v. Hartley, 241 N E 2d 460, 101 
Ill.App.2d 31. 

Mo —State v. Jones, App, 549 S W.2d 925 
NY—People v Aratico, 445 N.Y.S.2d 951, 111 
Misc 2d 1015. 
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60. 111,-People ex rei Borelli v, Sain, 157 N.E.2d 
417, 161112d 321. 

61. Cal.—^Morse v. E A Robey & Co., 29 Cal.Rptr. 
734, 214 CA2d 464. 

62. U.S.—U S V Lisk, C.A.W 1 S, 522 F.2d 228, cert. 
den. 96 S Q. 865, 423 U.S 1078, 47 LEd 2d 89. 
app. after remand C A., 559 F.2d 1108. 

D C —Spar v. Obwoya, App., 369 A 2d 173 

63. U.S.—Pielemeier v. U.S., C.A Cal., 543 F.2d 81. 
Cal.—People By and Through Dept. of Public Works v. 

Hamud, 62 ai.Rptr. 266, 254 C.A.2d 593—In re 
Schmelz’ Estate, 66 Cal Rptr. 480, 259 C.A.2d 440. 
Hawaii—Smothers v Reoander, 633 P.2d 556, 2 Haw. 
App. 400. 

111.—People V Garza, 415 N E.2d 1328, 48 Ill.Dec. 44, 
92 Ill.A(jp.3d 723—People v. Stnbling, 433 N.E2d 
967, 60 IllDec. 729, 104 Ill.App3d 969. 

Ind.—Morgan County Rural Elee Membership Corp. v. 
Indianapolis Power & Light Co., 302 N E2d 776, 
260 Ind 164, 261 Ind. 323. 

Md—Burke v. Burke, 106 A 2d 59, 204 Md 637. 
Mo.—Schubel v. Bonacker, 331 $.W.2d 551 
NJ.—Downie v. Borough Council of Borough of Som- 
erdale, 129 A.2d 725, 44 NJ.Super. 84. 

N.M.—Southern Union Oas Co. v. Cantrell, 261 P.2d 
645, 57 N.M. 612. 

Tenn.—Bearman v Camatsos, 385 SW2d 91, 215 
Tenn. 231. 

Wash.—State v. Wifey, 613 P.2d 549, 26 Wash.App. 
422. 

Erroneons concession not binding on appeal 
U.S.—Daugaard v. Hawkeye Sec. Ins. Co., C.A.S.D, 
239 F2d 351. 

Recognition and preservation by court 

Tex—Messer v. Johnson, 422 S.W.2d 908. 

Stipulated danuiges 

Mass.—Reliable Sewing Mach. Co., Inc v Prioe Sewing 
Mach. Co., 361 N,E2d 236, S Mass.App. 807. 
Wis.—Keehn v. U.S. FideUty & Ouaranty Co., 268 
N.W. 127, 222 Wis. 410-Wyandotte Chemicals 
Corp. V. Royal Elee. Mfg. Co., Inc., 225 N.W.2d 
648, 66 Wis.2d 577. 

§ 13. Conclusiveness in General 

64. U.S.—CJJS. dted in Bamey v. Rigby Loan and 
Investment Co., D.C I^o, 344 F.Supp. 694, 695 
—In re Key Tnick Leasing, Inc., Bkrtcy.Kan., 9 
B.R. 837. 

Cal.—CJ.S. dted in Harris v. Spinali Auto Sales, Inc., 
49 Cal.Rptr. 610, 614, 240 C.A.2d 447—Montan- 
don V, Montandon, 52 CalRptr. 43, 242 C.A.2d 
886 . 

Colo.—Snowmass Am. Corp. v. Schoenheit, App., 524 
P.2d 645. 

Fla.-CJ5. dted In Warburton v. Ford, 77 So.2d 850, 
851 

Ga.—State v. Gould, 209 S.E.2d 312, 232 Ga. 844, 
conformed to 209 SE2d 718, 133 Ga.App. 54. 


Idaho—CJ.S. dted in Amett v Throop, 272 P 2d 308, 
310, 75 Idaho 331—CJ.S. dted in Koron v 
Myers, 394 P 2d 634, 638, 87 Idaho 567—CJ,S. 
dted in State v Tnmmings, 406 P2d 118, 121, 89 
Idaho 440 

III.—Topal V Bequette, 197 NE2d 109, 46 111 App 2d 
334—Midwestem Gas Transmission Co. v Mason, 
201 N.E 2d 379, 31 111 2d 340, app dism and cert 
den 85 SQ. 806, 380 US. 124, 13 LEd2d 792 
lowa—CJ.S. cited In Bartels v. Hennessey Bros, Inc, 
164NW2d 87, 91 

La—Eanes v McKnight, App., 251 So.2d 491, affd 
263 So2d 220, 262 La 915 

Md.—Burke v. Burke, 106 A.2d 59, 204 Md 637—' 
Dodson V Temple Hill Baptist Church, Inc. 238 
A2d 239, 249 Md 697, app after remand 255 
A 2d 73. 254 Md 541 

Mich—Ball V Ex-CeU-O Corp. 218 N W 2d 85, 52 
Mich App. 550 

Minn.—Iones v. Jones, 220 N W.2d 287, 300 Minn. 182. 
Mo—Pierson v Allen. 409 S.W2d 127—Edwards v. 

Hrebec, App, 414 S.W 2d 361 
Neb-Tilden Bank v Retzlaflf, 199 N.W2d 734, 188 
Neb 834. 

N M —City of Roswell v. Berry, 452 P 2d 179, 80 N M 

110 . 

N.Y.—In re Bonitto, 172 N Y.S 2d 837, 5 A.D.2d 977— 
Stein V Sevenno, 245 NYS2d 634, 41 Misc2d 
209—Harvey v Harvey, 297 N.Y.S2d 320, 58 
Misc 2d 917—Hinds v Gulutz, 305 N Y.S 2d 691, 
61 Misc2d 383—Socha v. Smith, 306 N.Y.S2d 
551, 33 A.D.2d 835, affd 259 N.E2d 738, 26 
NY2d 1005, 311 N.YS2d 306. 

N C.—Rural Plumbing &. Heatmg, Inc v. H. C. Jones 
Const Co, 149 S.E2d 625, 268 NC 23—Hargus 
V Sdect Foods, Inc, 156 S.E.2d 737, 271 N.C. 369. 
Okl.—Norman v. Brown*s Heus, 275 P.2d 278. 

Pa.—Foote v Maryland Cas Co, 109 P.L J. 465, mod. 

on oth. grds 186 A 2d 255, 409 Pa 307. 

RI.—Miller Enterprises, Inc v. Narragansett Redevel- 
opment Agency, 324 A.2d 624, 113 RI 618. 
Tex.—Maryland Cas Co. v. Golden Jersey Creamery, 
Ov.App,, 389 S.W.2d 701, err. ref no rev err.— 
CJ.S. dted in Cantrell v First Nat. Bank of 
Euless, 560 S.W 2d 721, 731, err. ref no rev err 
Wash —E. I Du Pont de Nemours &, Co. v State, 267 
P.2d 667, 44 Wash.2d 339 

Particular stipulations 

(4) Other stipulations 

U.S —In re Silveiman, Bkrtc^ Mass., 13 B R. 72. 

Ga —Crews v Seaboard Coast Line R. Co., 243 S E 2d 
722, 145 Oa.App. 339. 

DL-D, Nelsen & Sons, Inc, v, General Am. Dcvdop- 
ment Corp., 366 N.E2d 381, 9 lU.Dec. 124, 51 
IU.App.3d 62 

La,-Alexander v, Alexander, App., 349 So.2d 986. 
N.Y.—Malette v. Loblaws, Inc., 402 N.Y.S.2d 474, 61 
A.D.2d 1054. 

Pa,—Fazio v. Zoning Hearing Bd. of East Marlborough 
Tp., 378 A.2d 1299, 32 Pa.Cmwlth. 243, cert. den. 
99 S.Ct. 100, 439 U.S. 827, 58 L.£d.2d 120. 
Tex.^ackson v. Universal Life Ins. Ca, CivApp., 582 
S.W.2d 207, err. ref. no rev. err. 

Wis.-Matter of Popp’s Estate. 264 N.W.2d 565, 82 
Wis.2d 755. 

Matters concluded 

(1) U.S,—Clark v. Mann, C.A.Ark., 562 F.2d 1104. 
CaL—In re Marriage of Hopkins, 141 Cal.Rptr. 597. 74 
C.A.3d 591. 

Ga.—King v. Paison, 253 S.E2d 426. 149 Oa.App. 28. 
Pa.-^. Russell Brode, Inc. v. Van Embur^ 239 A.2d 
847, 212 Pa.$uper. 125. 

Tex(—Austin v.^Austin, 603 S.W.2d 204, on remand, 
Ov.App., 619 S.W.2d 290. 

Wash.—State v. HalUuer, 624 P.2d 736, 28 Wash.App. 
453. 

Stipulatioii held to be of limited significance 
U.S.—Old Charter Distillery Co. v. Continental Distill- 
ing Corp., D.CDeL, 174 F.Supp. 312. 

Snbatitutioii of attoraeys does not aifect binding ef- 
fect of stipulation. 
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Cal—Bordm v Bordm, 13 CalRptr 837, 193 CA2d 
132 

Binding after approval by court 

Mich —Dana Corp v. Appeal Bd of Mich Employ- 
ment Sec. Commission, 123 N W,2d 277, 371 Mich. 
107 
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65. 111—Bell V. US. CAOkl, 380 F.2d 682, cert. 
den 88 S Ct. 785, 389 U.S 1042, 19 L.Ed 2d 833, 
reh den 88 S Ct. 1026, 390 U S 975, 19 L.Ed.2d 
1194. 

luunaterial stipulations disregarded 

Cal—City of Burbank v. Nordahl, 18 CalRptr. 710, 
199 CA2d 311 

66. US—Winter v Welkcr, D.C.Pa, 174 FSupp. 
836—US V Campbell, CA.Wyo., 453 F2d 447 

Cal —C.J.S. dted in Hams v Spinali Auto Sales, Inc., 
49 C:al.Rptr. 610. 614, 240 CA.2d 447. 

Ga.—McDonald v. Hester, 155 S.E.2d 720, 115 Ga. 
App 740—Holland-America Lme v. United Co- 
ops, Inc., 183 S.E2d 620, 124 Oa.App 375 

Ind—State ex rei. Randall v Long, 146 N.£.2d 243, 
237 Ind 389. 

N.Y.—McNulty v. City School Dist of City of Bing- 
hamton, 441 N Y.S.2d 867, 110 Misc 2d 239. 

Or—Gore v Prudential Ins. Co. of Amenca, 507 P.2d 
20. 265 Or. 12 

Pa—Sudetic v. Pennsylvania R. Co., 155 A.2d 841, 397 
Pa 446 

Tex.—Fuentes v Hirsch, Civ App, 472 S.W.2d 288, err. 
ref. no rev err 

Wis.—Branch v Oconto County, 109 N.W.2d 105, 13 
Wis 2d 595. y 

Contradictory stipulations 

N.C.—Smothers v Schlosser, 163 S.E2d 127, 2 NC. 
App 272. 

Pa.—Com V Crockett, 323 A 2d 257, 229 Pa.Super. 80. 

67. U S —Moore-McCormack Lmes, Inc. v. The Esso 
Camden, D.C.N Y., 141 F.$upp. 742, revd. on oth. 
grds, C A., 244 F.2d 198, cert. den 78 SQ 29, 
355 U.S 822, 2 L.Ed.2d 37, 

Cal.—CJ.S. dted in Harris v. Spinali Auto Sales Inc., 
49 CalRptr 610, 614, 240 C.A.2d 447. 

68. Cal—CJ.S. dted in Hams v. Spinah Auto Sales, 
Inc., 49 Cal.Rptr. 610,614, 240 C.A 2d 447—Qty 
of Fresno v. Baboian. 125 CalRptr. 332, 52 
C.A,3d 753. 

N.Y—Hill.v. Wek Capital Corp., 168 N.Y.S.2d 135, 4 
A.D.2d 615. 

69. Pa.—Council qf Borough of Monioeville v AI 
Monzo Const. Co., 289 A.2d 496, S Pa.Cmwlth. 
97. 

Utah-Millard v. Parry, 271 P.2d 852, 2 Utah 2d 217. 

70. U.S.—Stubblefidd v, Johnson-Fagg. Inc., CA 
Okl, 379 F.2d 270. 

Cal.—Greatozex v. Board of Admimstration of Qty 
Emp Retirement System of City of San Diego, 134 
CaI.Rptr. 3-7. 91 CA3d 54. 

Mo —Landers v. Smith, App, 379 S.W.2d 884. 

Pa.—Chamberhn of Pittsburgh, Inc. v. Fort Pitt Chemi¬ 
cal Co., 352 A2d 176, 237 Pa.Super. 528. 

71. N.Y.—Bccker v. Power, 134 N.Y.S.2d 76, 207 
Misc. 53. 55. 

72. U.S.-Qty Tnist Co. v. U.S., CACOnn., 497 
F.2d 716. 

Alaska—Kimball v. First Nat. Bank of FaUbanks, 455 
P.2d 894. 

Ariz.—Spector v. Spector, 382 P.2d 659, 94 Ariz. 175. 

Cal.—Hannon v' Harmon, 7 Cal.Rptr. 279, 184 CA.2d 
245, app. dism. and cert. dai. 81 S.CL 1100, 366 
U.S. 270, 6 LEd.2d 381 

Colo—McFadzean v. Lohr, 380 P.2d 20, 152 Colo. 31. 

Conn.—CeccoruUi v. Liquor ControI Commission, 356 
A2d 186, 167 Conn. 441 

N.H.—Leonard v. Aranosian Oil Ca, 165 A.2d 593, 
103 N.H 107 

Wash.—Harstad v. Metcalf, 351 P.2d 1037, 56 Wash.2d 
239. 
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74, U S.—Branding Iron Club v Riggs, C.A Okl. 207 
F.2d 720—Poletti v CI R.. C A.Mo. 330 F.2d 
818 

Ark,—Elrod v. G & R Const. Co.. 628 S W 2d 17. 275 
Ark 151, 30 ALR 4th 831 
Ga—Northwestern University v Cnsp, 88 SE2d 26, 
211 Ga 636 

Kan—Pickenng v. Hollabaugh, 401 P.2d 891, 194 Kan. 
804 

La.—Bndges v. Trevino, App., 64 Sa2d 528. 

Mmn—Tripp v Allev Const Co. Inc., 210 NW.2d 
668, 297 Minn 232. 

N.Y —Whiteway Books, Inc. v. Cohen, 335 N Y.S 2d 
148, 70 Misc.2d 940 

Okl—Tucker v. State, Cr„ 620 P.2d 1314 
Or-McKean v. Bemard. 635 P.2d 673, 54 OrApp 
540. 

Wash.—Boundary Dam Constructors v. Lawco Con- 
tractors, Inc., 510 P.2d 1176, 9 Wash.App 21. 

Matters held not established by stipulation 

(1) VS.—VJS. V. Ball, C A Va., 326 F2d 898. 

Cal.—Van Diest v. Van Dicst, 72 Cal.Rptr. 304, 266 
C.A2d 541. 

Fla.—Ellison v. Goldstein, App., 154 So.2d 202. 

No meeting of mtnik s 

Kan.—State v. Craven, 527 P.2d 1003, 215 Kan. 546 

Erroneous application 

Idaho—Morrison's Estate v. Idaho State Tax Commis- 
sion, 572 P.2d 869, 98 Idaho 766. 

75. D.C.—Griffin v. Kennedy, CA., 344 F.2d 198, 

120 U.S.App,DC 104. 

77* U.S.—Bulova Watch Co. v. Wanstem, D C Mlch., 

121 F.Supp. 155. 

Neb.—McKinncy v. Casa County, 144 N.W.2d 416, 180 
Neb 685. 

N.Y.—CaiHtol Enterprises, Inc. v. Regents of University 
of State of N.Y,, 149 N.Y.S.2d 920, 1 A.D.2d 
990—HiU V Wek Capital Corp., 168 N.Y.SJd 135, 
4 A.D.2d 615W.C.P. Leasing Inc. v. Browne, 
357 N.Y.S.2d 134, 45 A.D 2d 129. 

Wyo.—Michelsen v. Gilbert, 449 P.2d 795. 
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78, U.S —Sac and Fox Tnbe of Indians of OkL v. 
U.S., 315 F.2d 896, 161 Ct.Ci 189, cert. den. 84 
S.a. 266, 375 U.S. 921, 11 L.Ed.2d 165—Stdn v. 
Pulaski Fumiture Corp., D.C.Va., 217 F.Supp. 
587. 

CaL—Glade v. Supenor Court In and For Placer Coun¬ 
ty, 143 CaLRptr. 119, 76 C.A.3d 738. 

Idaho-Cox V. City of Pocatelto, 291 P.2d 282, 77 
Idaho 225. 

Ind.—Oroves v. Burton. 123 N.E.2d 705, 125 Ind.App. 
302. 

N.Y.—Mantdl v. Shell Oil Co., 280 N.Y.S.2d 721, 28 
A.D.2d 754. 

N.C—Sink v. Easter, 202'S.E.2d 138, 284 N.C. 555. 
Tex.—Hough V. Johnson, Ciy.App., 456 S.W2d 775. 
Conflictiiig ordinaoce Controls 
CaL—Burdette v. RolleBon Const. Co., 344 P.2d 307, 
52 C.2d 720. 

80. ni.—People ex rei. Jjndsey v. Boaid of Ed. of 
Community Unit School Dist. Na 4 of Edgar 
County, 120 N.E2d 887, 3 in.2d 159. 

N.Y.—Cahffl .v CahiU, 135 N.Y.S.2d 601,284 App.Div. 
1044. 

Paittenlar transacttons 

(3) Other transactions. 

N.Y.—McLaren v. McLaren, 417 N.Y.S.2d 434, 99 
Misc.2d 797. 

81. U.S.—Central Distiibutors, Inc. v. M.ET., Inc., 
CA.FIa., 403 F.2d 943. 

83. Ky.—Umted Carbon Co. v. Conn, 351 S.W.2d 
189. 

§ 14. Persons Concluded 
Library References 
Stipulatdons e»17. 


86. U S —CJ.S. cited in Morse Boulger Destructor 
Co. V Camden Fibre Mills, Inc., C A Pa. 239 
F 2d 382, 383—Hoffman v Celebrezze, C A Mo, 
405 F 2d 833—Fenix v. Finch, C A Mo, 436 F 2d 
831—Stanley Works v F.TC. CA. 469 F2d 
498. cert den. 93 SCt 2750, 412 U.S 928, 37 
LEd2d 155. 

Anz —Jasper v Batt. 264 P 2d 409, 76 Anz 328—Wolf 
Corp. V Louis, 464 P2d 672, 11 Anz App. 352 

Cal —Los Angeles County v Bartiett, 21 Cal Rptr 776, 
203 C.A.2d 523—Shanahan v. Macco Const Co., 
36 Cal Rptr 584, 224 CA.2d 327—Benwell v 
Dean, 57 Cal.Rptr. 394, 249 C A 2d 345—State v 
Supenor Court, Sacramento County. 93 Cal.Rptr 
663, 16 CA3d 87. 

Conn —Southern New England Tei. Co. v Public Utili¬ 
ties Commission, 328 A2d 695, 165 Conn. 114 

D C —Waltemeyer v. Autocar Sales & Service Co., 
Mun.App, 103 A.2d 921 

Fla—Zimmer v Chase Fedcral Sav. and Loan Ass*n, 
App., 120 So.2d 653—Gunn Plumbing, inc v. 
Dama Bank, 252 So.2d 1. 

Ga—Bridger v. Bracewell, 152 SE2d 839, 222 Ga 
856. 

Hawaii—Hogan v. Watkins, 39 Haw 584 

Idaho—CJ.S. dted In Amett v Throop, 272 P.2d 308, 
310, 75 Idaho 331. 

IU.—Pngnano v. Mastro, 209 N.E2d 12, 61 IlI.App 2d 
65—Guttman v Guttman, 212 N.E2d 699, 65 
IU.App.2d 44—In re Moss' Estate, 248 N.E.2d 513, 
109 ni.App.2d 185. 

Ind.—Board of Trustees of Police Pension Fond of City 
of Terre Haute v. Stete ex rei. Russell, 219 N E2d 
886, 247 Ind. 570. 

Kan.—Boume v Atchison, T. & S.F. Ry Co., 497 P.2d 
110,209 Kan. 511. 

Ky —Tumer v. Turner, 441 S.W,2d 105. 

La.—Brasseaux v. Stand-By Corp., App., 402 So2d 
140, wnt den., Sup., 409 So.2d 617. 

Me—Bickford v. Berry, 196 A.2d 752, 160 Me. 9, am. 
on oth. grds. 199 A.2d 566, 160 Me. 132. 

Md.—Qlessman Const Co v. Baltimore Brick Co., 228 
A2d 472, 246 Md, 478. 

Mass.—Aurea Aspasia Cterp. v, Crosby, 120 N.E2d 
759, 335 Mass. 515. 

Mich.—Ccmgresshflls Apartments v. Ypsilanti Tp., 302 
N.W.2d 274, 102 Micli.App 668, app. after remand 
341 N.W.2d 121, 128 Mich.App. 279 

Minn.—Elk River Concrete Products Co. v. American 
Cas. Ca of Readmg, Pa., 114 N.W2d 655, 262 
Minn. 310 

Mo.—State ex rei. Tum v. Keet, App., 626 S.W.2d 42L 

Neb.—Ireland v. Stalbaum, 77 N.W.2d 155, 162 Nd>. 
630—Martin v. Martin, 197 N.W.2d 388, 188 Neb. 
393. 

NJ.—Jeisey Qty v. Realty Transfer Co., 324 A2d 579, 
129 NJ,Super. 570. 

N.Y,—^D A E Developmoit Coip v. Parkchester 
Qothes Corp., 276 N.Y.S.2d 434, 27 A.D.2d 658— 
Farina v. State Liquor Authority, 231 N.E2d 748, 
20 N.Y.2d 484, 285 N.Y.S2d 44. 

N.C—Nesbitt v. Faindew Faims, Inc., 80 S.E2d 472, 
239 N.C. 481—Farmer v. Ferris, 133 S.E2d 492, 
260 N.C. 619-^partan Equipment Co. v. Air 
Placement Equipment Co., 140 S.E2d 3, 263 N.C 
549. 

Okl.-^rank v. National Prmtmg & Office Supply Co., 
343 P.2d 1085-Aicher v. Weddericn, 446 P.2d 43. 

Or.—McKean v. Bcrnard, 635 P.2d 673, 54 OrApp. 
540. 

Tenn.—Bearman v, Camatsos, 385 S.W.2d 91. 215 
Tenn. 231. 

Tex.—^Kincheloe v. Houston Hre Gbs. Ins. Ca. 
OvApp.. 289 S.W.2d 833—New v. First Nat 
Bank of Midland, Ov.App., 476 S.W.2d 121, err. 
ref. no rev. err., Supp., 480 S.W.2d 622. 

Utah—MiUard v. Parry, 271 P,2d 852, 2 Utah 2d 217, 

W.Va.—Spencer v. Steinbrecher, 164 SX.2d 710, 152 
W.Va. 490. 

Wis.—Hansen v. VOlage of Oregon, 105 N,W,2d 815,11 
Wis.2d 399. 
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Sureties bound 

N C—Moore v Humphrey. 101 S E2d 460, 247 N C 
423 

Pre-trial conference stipulation not bar 
Pa—Jamison v Stnckler, 13 Cumb. 107 
Siubsidiary of parent Corporation 
U.S—Globe Products Corp. v. U.S., D.C.Md., 386 
FSupp. 319. 

Trustee bound 

US—Matter of Chantler Baking Co., D,C.Pa, 436 
F.Supp 169. 

Municipalities 

N.J.—Van Horn v City of Trenton, 404 A2d 615, 80 
N.J. 528. 

Pre-trial stipnlation 

U.S—Gerenua v. First Nat. Bank of Boston, C.A 
Mass., 653 F.2d 1. 

Partner bound 

Colo.—^American Hentage Bank and Trust Co. v. Isaac, 
App,, 636 P.2d 1296, affd., Sup., 675 P.2d 742. 
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87. Anz.—Jasper v. Batt, supra, n. 86. 

Cal.—Los Angeles County v. Bartiett, 21 Cal.Rptr. 776, 
203 CA.2d 523. 

Colo.—Beeson v. State Auto. and Cas. Underwriters, 
508 P.2d 402, 32 ColaApp. 62, affd 516 P.2d 623, 
183 Colo. 284. 

111.—People V. Baynes. 430 N.E2d 1070, 58 IlLDec. 
819, 88 IU.2d 225. 

N.Y.—William Higgins & Sons, Inc. v. State, 231 
N E2d 285, 20 N.Y.2d 425, 284 N.Y.S.2d 425—In 
re Mintzer’s WiU, 286 N.Y.S.2d 879, 29 A.D.2d 
792—Maiuccoro v. Rebusman, 285 N.Y.S.2d 497, 
55 Mi8C.2d 453. 

Pa.—Borg-Warner Corp. v. Board of Finance and Rev- 
enuc, 227 A2d 153, 424 Pa. 343. 

S.C—Fischl v. Fischl, 251 S.E 2d 743, 272 S.C. 297. 
Wash.—State ex rei CarroU v. Gatter, 260 P.2d 360, 43 
Wash.2d 153. 

One may not escape the effect of 
one’s binding stipulation on the ground 
that it may not be binding on others.*’-^ 

87.5* Tex.—^Ex parte Southland Independent School 
Dist., CvApp., 518 S.W.2d 921. 

89. U.S.—Laird v. Air Camer Engine Service, Ina, 
CA.Fla., 263 F.2d 948—Gresham & Co., Inc. v. 
U.S., 470 F.2d 542, 200 Q.a. 97. 

Ark.—Aricansas State Highway Commission v. Tnplett, 
389 S.W.2d 439, 239 Ark. 354. 

Cal.—In re Francis W., 117 Cal.Rptr. 277, 42 CA3d 
891 

D.C—Pitts v. U.S., Mun.App.. 95 A.2d 588. 
m—Kazubowski v. Kazubowski, 235 N.E2d 664, 93 
nLApp.2d 126, cert. den. 89 S.Ct. 993, 393 U.S. 
1117, 22 L.Ed.2d 121 

La.—CampbeU v. Prejean, App., 392 Sold 747. 

Minn.—Bumer Service & Combustion Controls Co., 
Ina V. Chy of Minneapolis. 250 N.W.2d 224, 312 
Minn. 104. 

Ma—WiUiams v. WUder, App., 397 S.W.2d 696. 

Nev.—Second Baptist Church of Reno v. Mount Zion 
Baptist Chureh, 466 P.2d 212, 86 Nev. 164. 

N.H.—Hayes v. State, 252 A2d 431, 109 N.H. 353. 
N.M.—Snydets v. Hale, App., 557 P.2d 583, 89 N.M. 

734, cert. den. 558 P.2d 620, 90 N.M. 8. 

N.C—Thomas v. Poole, 282 S.E2d 515, 54 N.CApp. 

239, revicw den. 287 S.E2d 902. 304 N.C 733. 
Tex.—Matthews v. State, Cr„ 414 S.W.2d 938. 

Wash.—Riordan v. Commercial Travelers Mut Ins. 
Co.. 525 P.2d 804, 11 Wash App. 707. 

Change of connsei 

U.S.—Marden v. Inttfnational As8’n of Machinists and 
Aerospace Workers, CA.Fla., 576 F.2d 576. 

Ga.—Gnzzle v. Federal Land Bank of Columbia, 244 
S.E2d 362, 145 QaApp. 385. 
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90. U.S—Tannerfors v American Fidelity Fire Ins 
Co. DCNJ, 397 F^upp 141. afTd 535 F2d 
1247. 

Anz—Industnal Park Corp v U.S I F Palo Verde 
Corp., 507 P.2d 681. 19 Anz.App 342 
Cal.—People v. Nelson, 32 Cal.Rptr 675, 218 CA2d 
359. 

91. Ind.—Music v. State, 161 N.E2d 615, 240 Ind 
54. 

Mont—Counts v. Chapman, 589 P.2d 151, 180 Mont 
102 

N.Y.—Wolf V Wolf, 167 N.Y.S.2d 798, 4 A.D 2d 952, 
motion gr. 175 NY.S.2d 167, 4 NY.2d 924, 151 
N.E2d 352. 

W Va.—Butler v. Smith's Transfer Corp, 128 S E 2d 
32, 147 W.Va 402. 
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92. Cal—Oreen v. Ljnn, 26 Cal Rptr. 889, 210 
C.A.2d 762. 

93. U.S.—U.S V. Town of Clarksville, Va., CA Va, 
224 F.2d 712. 

94. U.S.—U.S V. Fallbrook Public Utility Dist., D C. 
CaL, 165 F.Supp. 806—U.S. v. 237,500 Acres of 
Land, More or Less, in Counties of Inyo and 
Kem, State of Cal, D.C.Cal., 236 FSupp 44, 
affd,C.A,404F2d 336. 

Cal—In re Thatcher’s Estate, 262 P.2d 337, 120 C.A.2d 
811 

Mass.—Perkins School for the Blind v. Rate Setting 
Commission, 423 N.E 2d 765, 383 Mass. 825 
N.Y.—Fishcr v Levine. 325 N.E2d 151, 36 N.Y.2d 
146, 365 N.Y S.2d 828. 

Wis.—City of Manitowoc v. Manitowoc Police Dept, 
236 N W.2d 231, 70 Wis.2d 1006. 

Crime commission held not boiind by particular 
stipnlatfon 

N.Y.—Haydon v. Proskauer, 120 N.Y.S.2d 322, 281 
App.Div. 483. 

Prosecuting attoraey 

N.Y.—Pcoplc V. Prado, 365 N.Y.S.2d 943, 81 Misc2d 
710. 

95. La—Levingston Supply Co. v. American Emp 
Iiu. Co., App. 216 So.2d 158. writ ref 218 So.2d 
902, 253 La. 627, writ lef. 227 So.2d 596, 254 La. 
860. 

97. Cal.—People v. Waid, 258 P.2d 86, 118 C.A.2d 
604. 

Ga.—Snell v. State, 282 S.E2d 408, 158 Ga.App. 860. 
IU.—People V. Clark, 208 N.E2d 126, 59 Ill.App.2d 
160. 

Ohio-State v. Robbins, 199 N.E2d 742. 176 Ohio St. 
362—Brookhart v. Haskins, 205 N.E2d 911, 2 
Ohio St.2d 36. revd. on oth. grds. 86 S Ct. 1245, 
384 U.S. 1. 16 LEd.2d 314. 

Where a stipulation is tantamount to 
a guilty plea, the tirial court must be 
careful to insure that accused under- 
stands the consequences of a stipu- 
lated trial.®’* 

97A D.C.—Oleim v U.S., App, 391 A.2d 772. 

98. U.S.—Desmarais v. Gentle, C.A.Me., 342 F.2d 
754. 

1. - U.S.—Wilkinaon v. Abrams, D.CPa., 81 F.R.D. 

52. 

Ariz.—In re WiswalPs Estate. 464 P.2d 634, 11 Ariz. 
App. 314. 

Miss.—Roberts v. James Mfg. Co., 197 So.2d 808. 
Pa.—Chamberlin of Pittsburgh, Inc.'v. Fort Pitt Chemi¬ 
cal Co.. 352 A.2d 176, 237 Pa.Snper. 528. 

Tex.—Pelphrey v. Diver, Civ.App., 348 S,W.2d 453, err. 
lef. no rtv. err. 

2. U.S,—U.S, V. 133.79 Acres of Land, More or Less, 
in Sebastian County, Ark., D.CArk., 313 F.Supp. 
697—CJ.S. dted in Centron Corp. v. U.S., 585 
F.2d 982, 987, 218 Ct.Q. 1. 


Anz—CJ.S. dted in Dnscoll v Hannon, 569 P.2d 
274, 277. 116 Anz 332, app after remand 601 P.2d 
1051, 124 Anz 15 

Cal—In re MajtanS Estate, 46 Cal Rptr 561, 237 
C,A 2d 7—Patterson v Sharp, 89 Cal.Rptr 396, 10 
CA3d 990 

Colo —Montgomery Ward & Co., Inc v City of Ster- 
hng, 523 P2d 465, 185 Colo 238 
Conn —Southern New England Tei Co v Public Utili¬ 
ties Commission, 328 A2d 695, I6S Conn 114 
Fla—State Road Dept v Bramlett, App., 179 So.2d 
137, revd. on oth. grds and remd. 189 So2d 481 
Idaho—CJ.S. dted In Amett v Throop, 272 P.2d 308, 
310, 75 Idaho 331 

111—Trustees of Schools v Steele, 213 N E2d 261, 33 
lll-2d 575, app. dism 87 SCt 47. 385 US 6, 17 
L.Ed 2d 5—Mangel & Co. v Village of Wilmette, 
253 NE2d 9, 115 IllApp.2d 383 
Ind-Hawkins v. Hawkins, 309 N.E2d 177, 160 Ind 
App 5 

lowa—Worden v Sioux City, 152 N.W.2d 192, 260 
lowa 1219. 

La.—Roses v Gibson. A|^., 225 So 2d 677—James v. 
Travelers Indem Co, App, 247 So2d 210, wnt 
ref 249 So2d 205. 2S9 U 67 
Miss—CJJS. dted in Roberts v. James Mfg. Co, 197 
So2d 808, 811 

Mo—Frankel v. Moskovitz, App., 503 S.W2d 428. 
Nev.—Nevada Indos Commisston v Bibb, 358 P.2d 
360, 77 Nev 8 

N.Y—Topolski v Pietrzykowski, 121 NYS.2d 219, 
281 AppDiv. 1009—First Federal Sav. & Loan 
Ass’n of Kingston v. Soura, 228 N.Y.S.2d 876, 33 
Misc.2d 54 

N C—Buncombe County Bd. of Health v. Brown, 156 
S.E2d 708, 271 NC. 401 

Tex.—CJ.S. dted in Gilley v Morse, CivApp., 375 
S.W.2d 569, 570—Hough v. Johnson, CivApp., 
456 S.W.2d 775—Best Inv. Co. v. Hemandez, Civ. 
App., 479 S.W.2d 759, err ref no rev err.— CJS. 
dt^ in United Services Auto. Ass'n v. Ratterree, 
Civ.App,, 512 S.W 2d 30, 34, err. ref. no rev err 
Utah—First ofDenver Mortg Investorsv. C N Zundd 
and Associates, 600 P2d 521. 

Wash—Murphy v City of Seattle, 647 P.2d 540, 32 
Wash.App. 386. 

Party io defaolt bound 

Mich.—Unger v. Forest Home Tp., 237 N W 2d 582, 65 
Mich.App. 614 

Non-party bonnd by stipulation 
Cal.—Palmer v City of Oakland, 150 Cal.Rptr. 41, 86 
CA.3d 39. 

3. U.S.—Knox V. Amencan Nat Bank m St. Louis, 

D,CMo., 488 F,Supp, 259, 

Cal.—Southern Pac Co. v Schwartz, 38 Cal.Rptr. 243, 
226 CJ^.2d 481. 

Colo.—^Howlett V. Greenberg, App, 539 P.2d 491. 
Hawaii—Thoraas v. State, 562 P.2d 425, 57 Haw. 639. 
Mich,—Rockwood v. Hugg, 129 N.W2d 380. 373 
Mich 332 

Minn—Elk River Concrete Products Co. v. Amencan 
Cas. Co of Readmg, Pa, 129 NW.2d 309, 268 
, Minn. 284 

Not used against non-agreefng party 
Ohio—Burdge v. Board of OHinty Com*rs, 455 N.E2d 
1055, 7 Ohio App3d 356, 7 O.B.R. 454. 

4. Cal.—In re Majtan's Estate, 46 CaLRptr. 561, 237 

C.A.2d 7. 

IU.—Burris V John Blue Co., 358 N E2d 724, 3 IU.Dec 
326, 44 IU.App.3d 653, 

NJ.—Wilkins v. Smith, 436 A 2d 951, 181 NJ.Super. 

121 . 

N.M.—State ex rd. Bliss v. Davis, 319 P.2d 207. 63 
N.M 322. 

Ohio—Cole v. Ottawa Home & Sav. Ass'n, 246 N.E2d 
542. 18 Ohio St.2d 1. 

5. N.M.—Freedman v. Perea, 517 P.2d 67, 85 N.M. 

745. 

6. N.M—Freedman v. Perea, 517 P.2d 67, 85 N.M. 

745. 
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7. US—Utah V US, 89 SCt. 761, 394 U S 89, 22 
L Ed 2d 99 

Tax commission 

(2) Other matters 

U S -Cole V C.I R., C.A , 272 F.2d 13 

Former giiardian’s snrety 

Tex.—In re Rasco, Civ App, 552 S W,2d 557. 

Public Utility Commission 
Pa.—Glenside Suburban Radio Cab, Inc v. Pennsylva- 
nia Public Utility Commission, 411 A 2d 874, 49 
Pa.Cmwhh 523. 
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10. Attomey bound 

NY—Zagoory v Fem, 396 N.YS.2d 263. 58 A.D.2d 
810. 

12. Mo.—CJJS. quoted in Williams v Wilder, App.. 
397 SW.2d 696, 704. 

Pa—Shender v Zoning Bd. of Adjustment, 131 A.2d 
90, 388 Pa 265. 

Failure to object 

Mo.—Williams v. Wildcr, App., 397 S.W 2d 696. 

13. Cal.—Coughlin v Blair, 262 P.2d 305. 41 C.2d 
587. 

§ 15. -Persons under Disability 

The joining of a next friend in a 
stipulation is no basis for recognizing 
its legal efficacyJ^* 

17.5. US.—Crawford v Loving. D.CVa., 84 F.R.D, 
80. 

19. Conn.—State v. Woodworth, Cir A D, 227 A.2d 
435, 4 Conn.Cir. 149. 

23. Covenant not to execnte 

Tex.—Young Men*s Chnsban As$'n of Metrt^htan Ft 
Worth V. Commeicial Standard Ins. Co., Gv.App., 
552 S.W.2d 497, err. ref. no rev err., Sup., 563 
S W.2d 246. 
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24. Mich,— CJ.S. qnoted In Pleznac v. Griva, 272 
S.W.2d 712, 714, 86 Mich.App. 528 

§ 16. Persons in Whose Favor Oper- 
ative 

27. U.S.—Broward County, Florida Commission for 
Use and Bendit of General Elee. Co. v. Contmen- 
tal Cas. Co., D.C.Fla., 243 F.Supp. 118. 

Cal.—Qty of Burbank v. Noidahl, 18 Cal Rptr. 710, 
199 C.A.2d 311. 

Colo.—Clinc V. McDowell, 284 P.2d 1056, 132 Colo. 
37. 

N.Y.—Alexander v. AR.Z. Corp., 127 N.Y.S.2d 349, 
283 App.Div. 656. 

29. Conn —State ex reL Heiss v Osbom, 117 A.2d 88, 
19 Conn.Sup. 461. 

N.Y,—Pitney-Bowes, Inc. v. JefTerson County News 
Co., 139 N.Y.S.2d 426, 207 Misc SSl. 

30. U.S,—Thibodo v. U S, D.C.Cal., 134 F.Supp. 88 
—Zenith Radio Corp. v. Hazeldne Research, Inc., 
UL, 89 S.Ct. 1562, 395 U.S. 100, 23 EEd.2d 129. 
On remand, C.A., 418 F.2d 21, revd. on oth. grds. 
91 S.Ct. 795, 401 U.S. 321. 28 LEd.2d 77. rdi. 
den. 91 S.Ct. 1247, 401 U.S. 1015» 28 L.Ed.2d 
552—U.S. v. Estes, C.A.Tcx., 450 F.2d 62. 

Fla.—Alsdorf v. Broward County, App., 373 So.2d 695. 
May be used as admission by third pmon at 
another trial 

Cal.—Nungaray v. Pleasant Val. Lima Bean Orowers & 
Warehouse Ass*n. 300 PJd 285, 142 CA.2d 653. 

31. Ariz.—Driscoll v. Harmon. 569 P.2d 274, 116 
Ariz. 332, app. aiter remand 601 P.2d 1051, 124 
Anz. 15. 

Mass.—Henry F. MicheU Ca v. Fit^erald, 231 N.E2d 
373. 

Y^is.—Komitz V. Commonwealth Land Titie Ins. Co.» 
260 N.W.2d 680, 81 Wis.2d 322. 
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§ 17. Conclusive Effect on Court 
Library References 
Stipulations ®=»17(3). 

34. US—Buntein v US, CAMo, 232 F2d 19— 
CJ.S. cited in Morse Boulger Destructor Co v 
Camden Fibre Mills. Inc., C A Pa., 239 F.2ci 382, 
383—Francis I. du Pont & Gj v Sheen, D C Pa., 
214 FSupp. 860, revd on oth. grds., CA, 324 
F.2d 3—CJA dted in Osbomc v U.S.. C A Mo.. 
351 F.2d 111, 120—Stanley Works v F.T.C., 
CA.. 469 F2d 498, cert. den 93 S.O. 2750, 412 
U.S 928, 37 L.Ed.2d 155—CJA cited in Bamey 
V Rigby Loan and Investment Co, DCIdaho, 
344 RSupp. 694, 695. 

Anz.—State v. Carlisle. 527 P2d 278, 111 Ariz. 233 

Cal —Craft V. Craft, 316 P.2d 345, 49 C.2d 189—People 
By and Through Department of Public Works v. 
Ugiss. 324 P.2d 926, 160 C.A.2d 28—CJ.S. cited 
In Green v. Linn, 26 CalRptr. 889. 893, 210 
C.A.2d 761 

D.C—CJJS. dted in Cowan v. U.S. App., 331 A.2d 
323. 327-CJA dted In Byrd v. U S, App., 485 
A.2d 947, 949. 

Fla.—Gunn Plumbing, Inc. v Dania Bank. 252 So.2d 
1—Dorson v. Dorson. 393 So.2d 631 

IIL—Parker v. Board of Tnistees of Southern Illinois 
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507, 135 Vt 419 

87. Fla —Bamard v. Overstreet, App., 259 So 2d 517. 
111.—Kleppmger v. Nelson, 253 N.E2d 703. 113 III 

App 2d 276 

Minn —Favonte v. Minneapolis St. Ry Co, 91 N.W 2d 
459. 253 Minn 136 

88. Alaska—Albntton v. Larson*s Estate, 428 P2d 
379, 

89. Conn—^Doucette v Bouchard, 265 A2d 618, 28 
Conn.Sup 460 

90. Mo—Portell v. Pevely Dairy Co, 388 SW2d 
790 

Pa.—Harris v Rundk, 366 A.2d 970, 27 Pa.Cmwlth 
445- 

91. NM—Halmon v Pico Drillmg Co., 432 P2d 
830, 78 N.M. 474. 

No res judicata 

NY.—In re Horton’s Estate. 370 N.Y.S.2d 43. 82 
Misc.2d 370. 

92. N.Y.—Perlmuttcr v Perlmutter, 420 N.Y.S.2d 
409, 71 A.D2d 1017. 

A stipulation discontinuing a pro- 
ceeding without prejudice to either side 
is not an adjudication on the merits, 
but serves to place the parties in sta¬ 
tas quo, as though no proceeding had 
ever been instituted.” ’ 

92.5, N.Y.—Greenberg v. New York City Planning 
Commission. 368 N.Y.S.2d 554. 48 A.D.2d 830, 
app. dism. 337 N.E2d 607, 37 N.Y.2d 782, 375 
N.Y.S.2d 99 

93. Fla.—Travclers Indem. Ca v, Walker, App., 401 
So2d 1147. 

Pa.—Bfown v. Popky, 52 Luz.L.Reg. 185.' 

R.I.—Rebelo v. Cardoso, supra, n. 85. 

Vt.—Alma Realty Co., Inc v. Sugeibuah Valley Corp., 
392 A.2d 379, 136 Vt 406. 

Discontinoance without prejndice 
N.Y.—Phoenia Assur. Co. v. Stark Mobile Homes, Inc., 
330 N.Y.S2d 548, 39 A.D2d 514. 

95. AUeged incompetence of court appointed 
attomey 

Cal.—In re Dapper, 77 Cal.Rptr. 897, 454 P.2d 905. 

A Stipulation that a dismissal be va- 
cated and set aside will be given ef- 
fect”* 

95.5. lU.—Roin V. Checker Taxi Co., 184 N.R2d 736, 
36 IU.App.2d 447. 

No entitiement to vacation of dismissal 
N.Y.—Incorporated ViUage of Thomaston v. Biener, 
443 N.Y.S2d 887, 84 A.D.2d 781. 
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97. Cal —Burrows v State, 66 Cal Rptr 868, 260 
CA2d 29 

Fla —Board of Regents for and on Behalf of University 
of Flonda v Hardin, 393 So 2d 1134 
lowa—In re Millers' Estate, 159 N W 2d 441 
N Y —Fifty States Management Corp. v Public Service 
Mut Ins. Co. 324 NYS2d 345. 67 Misc2d 778. 
Pa—Donahue v R C Mahon Co, 280 A2d 563, 219 
Pa Super 210 

Tex—Boulte v State. 341 S.W2d 936, 170 TexCrR. 
453 

Counsel cannot by agreement alter or extend 
reach or potential of pleading 
Miss—State v. Wood, 187 So.2d 820 

98. US.—Perera Co.. Inc. v Goldstone, C.ACal, 
491 F2d 386. 

Anz,—Sonnenberg v Ashby, 495 P2d 500, 17 Ariz 
App 60 

Ga—Hewitt Contracting Co. v. State Highway Dept., 
149 S E2d 735. 113 Ga.App 770. 

Idaho—Big Lost River Irr Dist. v. Zollmger, 363 P.2d 
706. 83 Idaho 401 

111—People V Miles, 300 NE2d 822, 13 lll.App.3d 
453 

lowa—Swan Lake Consol. School Dist. v Consolidated 
School Dist of Dolliver, 58 N.W 2d 349. 244 lowa 
1269. 

Kan—Stanolind Oil & Gas Co v. Qties Service Gas 
Co.. 313 P2d 279, 181 Kan 526 
Mass.—Potner v Supenor Court, 150 N.E2d 558, 337 
Mass 522 

Mo.—Hays v. Missoun Pac. R Co., 304 S W.2d 800. 
Neb—^Workman v Workman, 95 NW2d 186, 167 
Neb 857. 

Nev —Scott v Justice*s Court of Tahoe Tp, 435 P.2d 
747, 84 Nev 9 

N M.—Gnego v Roybal, 442 P.2d 585, 79 N.M. 273, 
app aRer remand 465 P.2d 85. 81 N.M 202 
N.Y—Nishman v. DeMarco, 430 Ny.S2d 339, 76 
A.D.2d 360, app dism 420N.E2d 979, 53 N.Y.2d 
642, 438 N YS2d 787. 

N.C—City of Durham v Reidsville Engineenng Co, 
120 SE2d 564, 255 N.C. 98-State v Fountam, 
185 S.E2d 284, 13 N.CApp. 107, cert. den. 186 
S.E2d 513, 280 N.C 303. 

Pa.—Poluka v Cole, 56 Sch L.E 96. 

Tex—Woodall v. Schmudlach, Qv.App., 299 S W.2d 
780 

Stipulation as equiyalent to personal serrice 

(3) Other instances. 

NY.—Polydor Inc. v. Johnson, 418 N.Y.S.2d 12. 70 
A D.2d 848. 

Extension of time for liling pieadings not abnse 
of discretion 

Va.—American Liberty Ins. Co. v. Bresiennan, 113 
S.E2d 862, 201 Va. 821 

Wairer of objections to pieadings in Consolidat¬ 
ed cases 

Va.—American Liberty Ins. Co. v. Bresiennan, 113 
S.E2d 861 201 Va. 822. 

Pieadings miist snpport proof 
N.C—Rural Plumbing & Heating, Inc. v. H. C Jones 
Const. Ca, 149 S.E2d 625, 268 N.C 23 

99. Mass.—Poiner v. Superior Couit, ISO N.E2d 558, 
337 Mass. 522. 

Nev.—Flintkote Co. v. Interstate Equipment Corp., 571 
P.2d 815, 93 Nev. 597. 

Pa.—Hams v. Rundle, 366 A,2d 970, 27 Pa.Cniwlth. 
445. 

Wis.—D*Angelo v. Corneli Paperboard Products Co., 
147 N.W.2d 321, 33 WU.2d 218. 

5. Cal.—Benson v. Andrews, 332 P.2d 698, 166 
CA.2d 44. 
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6. Miss —Roberts v Finger, 86 So 2d 463, 227 Miss 
671 

10. U S —U S v Zimmerman, D C.N Y , 20 F.R D. 
587 

La—State v Howard, 149 So.2d 409, 243 La. 971 
Mass—^Tassinari v. Massachusetts Tumpike Authonty, 
197 N E 2d 584, 347 Mass 222 
N Y —Furst V Massachusetts Bondmg & Ins. Co., 241 
N.YS2d 111, 19 AD2d 605 
12. Ind —Brademas v Hanwig. 369 N E2d 954, 175 
IndApp 4 

16. Conn.—Falis v Dawson, Super., 175 A 2d 191, 22 
ConnSup 472 

17. Ga-Kerr v Callaway, 117 SE2d 243, 102 Ga. 
App. 653 

19. Anz —State v. Palmer, 424 P 2d 838, 5 Anz App. 
190. 

Dismissal held proper 

U S —Mann County Chapter of Nat. Organization for 
Women v. Mann County, D.C.Cal., 82 F R.D. 605. 
Cal—Verdier v. Verdier, 284 P.2d 94, 133 CA2d 325 
Narrow constniction 

Wis.—D*AngeIo v. Corneti Paperboard Products Co., 
147 N.W.2d 321. 33 Wis.2d 218. 

Stipulation of no objection to amended indict- 
ment as waiver of plea 

Cal.—People v. Johnson, 95 Cal.Rptr. 316, 18 C.A.3d 
458. reh den. 96 Cal Rptr. 695, 18 CA3d 458 

Dismissal not proper 

111.—Strozewski v. Sherman Equipment Co., 395 N.E.2d 
38, 32 III Dec. 91, 76 Ill.App.3d 266. 

23. Wis.—D’Angelo v. Corneli Paperboard Products 
Ca, 147 N.W.2d 321, 33 Wis.2d 218. 
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26. N.Y.—Scllnow V. SeUnow, 417 N.Y.S.2d 790. 70 
A.D 24 980. 

A stipulation permitting the inclu- 
sion in an amended complaint of anoth- 
er cause of action does not constitute a 
waiver of defenses.^*^^ 

26.5. N.Y.—Sbongut v. Margolis, 193 N.Y.S.2d 925, 
affd. 202 N.Y.S.2d 222, 10 A.D 2d 885, app. den. 
205 N.Y.S.2d 811, 10 A.D.2d 1002. 

An agreement that an amended com¬ 
plaint and demurrers thereto are 
deemed refiled after an amended com¬ 
plaint is stricken waives any error in 
striking out the amended complaint.^^^ 

33.5. Ind.—Davis v. Louisville & N.R. Co.. 173 
N.E2d 749, 132 Iiid.App. 419, cert. den. 82 S.Ct. 
828, 369 U.S. 82a 7 LEd.2d 786. 

34. Pa.—Hartung V. Mali, 37 Erie Co. 215. 

35. Cal.—Holtkamp v. States Marine Corp., 331 P.2d 
679, 165 CA.2d 131. 

N.Y.-SantoB v. Chappell, 313 N.Y.S.2d 320, 63 
Muc.2d 730. 

37. N.Y.-Coppennan v. Labansky, 178 N.Y.S.2d 
451, 13 Mi8c.2d 827. 

40. Cal.-H & H Inv. Co.*v. T-J Const. Co., 79 
Cal.Rptr. 890, 275 CA.2d 58. 

N.Y.—Security Title A Guaianty Co. v. Wolfe, 392 
N.Y.S.2d 30, 56 A.D.2d 745. 
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41. La,—Southern Discount Ca v. Williams, App., 
226 So.2d 60. 

Other matters have been adjudicated 
with respect to the effect of a stipula¬ 
tion extending defendanfs time to an- 
swer.^’ 
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44.5. U S —Professional Adjusting Systems of Amer¬ 
ica, Inc V General Adjustment Bureau, Inc , D C 
Pa. 55 F R.D. 404 

Cal —Billings v Edwards, 154 Cal Rptr 453, 91 C A 3d 
826 

N Y .—Columbia Broadcasting System, Inc v Roskin 
Distnbutors, Inc, 294 N Y.S 2d 804. 31 A D 2d 22, 
Affd 268 NE.2d 128, 28 N Y.2d 559, 319 NY 
S 2d 449—Preferred Elee & Wire Corp. v Pnee, 
326 N Y.S 2d 614, 68 Misc.2d 423 

Right to question suffldency of Service of pro- 
cess and jurisdiction of person 
Fla—Paulson v Faas, App, 171 So2d 9 
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IU.—People V. Biles, 305 N.E.2d 388, 15 Ul.App 3d 828. 

Stipulation as to polygraph operator not binding 

Or.—State v Taveraicr, 555 P.2d 481, 27 Or App. 115. 
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99. Cal —People v McCoy, 252 P.2d 371,115 CA,2d 
565. 

ni.— People V. Hodges, 343 N.E2d 565, 36 111 App 3d 
422. 

La.—^Alleman v. Houston Fire & Cas. Ins. Co., App, 
142 So.2d 846. 

Pa.—Com. V. Liddick, 401 A2d 323, 485 Pa. 121. 

S.C—CiJS. dted In Suddeth v. Knight, App., 314 
$.E.2d 11. 14, 280 SC. 540 
Stipulation by accused withont counsel beld in- 
effective 

m.—People V. Zazzetta, 189 N.E2d 260, 27 IlL2d 302. 

3. Mont.—McGutre v. American Honda Co., 566 

P.2d 1124, 173 Mont 171. 

Tenn—Prater v. Louisville & N.R. Co., 462 S.W.2d 
514, 62 Tenn. App. 318 

4. U.S.—Hembree v. U.S, C A Mo, 347 F.2d 109— 

Schlemmer v. Provident Life & Acc. Ins Co., 
C.A.CaI., 349 F.2d 682—CJJ5. dted in Osbome 
V. U.S., C.A.MO., 351 F2d 111, 120-J. G. Watts 
Construction Co. v. U S., 161 CtCl. 801. 

D.C—Verfcouteren v. Distnct of Columbia, CA.. 346 
F2d 842, 120 U.S App.D.C. 361, app. after remand 
433 F.2d 461, 139 U S App.D.C. 303—Alper v. 
District of Columbia, CA., 346 F.2d 845, 120 
U.SApp.D.C. 364. 

Ind.—Bniggner v. Shaffer, 210 N.E2d 439, 138 Ind. 
App. 183 

Kan.—CJ jS, quoted In Wentz Equipment Co. Inc. v. 
Missouii Pacific R. Co., 673 P.2d 1193. 1195, ,9 
Kan.App.2d 141. 

La.—Lefort v. Mdbaum Bros., Inc., App,, 321 So.2d 
824. 


Mass —New England Gas & Elee Ass’n \ Ocean Acc 
& Guarantee Corp, 116 NE2d 671, 330 Mass 
640 

N J —Sarns v A A Pruzick & Co, 117 A 2d 305, 37 
N J Super 340 

Pa—Com ex rei Romanowicz v Romanowicz. 248 
A 2d 238, 213 Pa Super 382—Edwards v Donlcy. 
297 A.2d 149, 223 Pa Super 71 
Tex.—W T Bunon Co v Keown Contracting Co, 
Civ App , 353 S W 2d 909, err ref no rev err — 
Langford v Shamburger, CivApp, 417 SW2d 
438, err ref. no rev err 

Va.—McLaughlin v Gholson, 171 SE2d 816, 210 Va 
498 

Stipulation by accused without counsel held in- 
effective 

lowa—State v Hancock, 164 N.W 2d 330 
Uncertain stipulation not binding on appellate 
court 

Ga.—Hurd v. State, App, 187 S-E 2d 545. 125 Ga App 
353 

On appeal 

Colo —Colorado River Water Conscrvation Dist. v 
Municipal Subdistnet, Northern Colorado Water 
Conservancy Dist, 610 P2d 81, 198 Colo 352 

5. Cal.—People v Perez, 66 Cal Rptr 473, 259 

C.A2d37l 

111—People V Ziebell, 227 N.E2d 127, 82 III App 2d 
350 

Mont —School Dist. No 4, Lincoln County v. Colburg, 
547 P.2d 84, 169 Mont 368 
Kan—CJ.S. quoted in Wentz Equipment Co Inc. v 
Missoun Paafic R. Co.. 673 P2d 1193, 1195, 9 
Kan App 2d 141. 

6. U.S.—Charles H Demarest, Inc v U S. Cust Ct, 

174 F.Supp. 380 

Anz—State v Valdez, 371 P2d 894, 91 Anz. 274 
Cal—Baker v Commeford, 295 P 2d 522, 140 C.A.2d 
599—Burrows v. State, 66 Cal Rptr 868, 260 
CA 2d 29 

Hawaii—CJ.S. dted In State v Tangalin, 657 P.2d 
1025, 1026, 66 Hawaii 100. 

111.—People V Potts, 220 N.E2d 251, 74 IU.App.2d 
301. 

NJ.—Hoboken Camera C^tcr, Inc. v Hardford Acc. 

& Indem. Co., 226 A2d 439, 93 N.J.Super 484 
Pa.—Broadbent v. A Moe & Co., 220 A.2d 340, 208 
Pa.Super 28. 

Stipulation not **clear, unequivocal and convinc- 
ing eTidence” 

U.S.—HoonsUapa v Immigration and Naturahzation 
Service, C A, 575 F.2d 735, mod on oth. grds. 586 
F.2d 755 

7. U.S.—Davis V, C,LR, C.A.. 241 F 2d 701 
Conn.—Gervais v. Foehrenbach, 181 A2d 253, 149 

Conn. 461. 

111.—People V. Volght, 391 N.E.2d 219, 29 IU Dec. 60, 
72 niJ^pp.3d 472. 

Neb.—Sheets v. Davenport, 150 N.W.2d 224, 181 Neb. 
621 

N.C—Wachovia Bank & Trust Co. v Wdder, 120 
S.E.2d 404, 255 N.C. 114. 

Tex.—McGee v. State, 355 S.W.2d 187, 172 TexCr.R 
198 

8. CaL—People v Torres, App, 20 Cal Rptr. 315, 

cert. den. 83 S.Ct 89,371 U.S 850, 9 L.Ed.2d 86. 
N.C.—Wallace Men’s Wear, Inc v. Harris, 220 S.E2d 
390, 28 N CApp. 153, cert. den. 222 S.E2d 703, 
289 N.C. 298. 

9. Mo—Bames v. State Dq}t. of Public Health and 

Welfare, App., 320 S.W.2d 88. 

Tex.—Buchanan v. American Nat. Ins. Co., CivApp., 
446 S.W.2d 384, err. ref. no rev. err. 

10. Ohio—Sowers v Ohio GvU Rights Commission, 
252 N.E2d 463, 20 Misc. 115. 

Sustaining objection not erroneous 

Ga-Hill v. State, 236 S.E2d 626, 239 Ga. 278. 

13. D.C.—DC Transit Systems, Inc. v. Simpkins, 
App, 367 A.2d 107. 
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La —Kimball v Audubon Ins Co, App, 103 So 2d 
529 

14. U S —L L Antie & Co v Genovese, C.A.Mo., 
245 F2d 215—In re I^atia, DCDel, 48 FRD 
319 

Cal—Cooley v State Bd of Funeral Directors and 
Embalmers, 296 P.2d 588, 141 C A 2d 293—People 
By and Through Department of Public Works v 
Lagiss, 324 P2d 926, 160 CA2d 28—People v 
Chavez, 329 P 2d 907, 50 C 2d 778, cert den. 79 
S Ct 3^6. 358 U.S 946, 3 L Ed 2d 353, cert den 
79 S Ct 1126, 359 U S 993, 3 L Ed 2d 982—Whor- 
iskey V. City and County of San Francisco, 28 
Cal Rptr 833, 213 C A 2d 400 
111 —People V Jackson, 202 N E 2d 72, 52 111 App.2d 
405 

Ky —Scudamore v Horton, 426 S W 2d 142 
Mich—Foy V Foy, 177 NW2d 681, 22 Mich.App 
514 —People v. Matthews, 184 NW2d 366, 28 
Mich App 278 

Miss —Blakeney v Hawkins, 384 So 2d 1035 
N J —State V Nobles. 191 A 2d 793, 79 N J.Super 442 
N Y —Bankers Trust Co v Stanford Brands. Inc, 409 
NYS.2d 137, 65 AD2d 522 
N M —Caranta v Pioneer Home Improvements, Inc, 
467 P2d 719. 81 N.M. 393. 

Okl—in re Hess' Estate, 379 P.2d 851, app dism. and 
cert den 84 S.Ct 157, 375 US. 45, 11 L.Ed2d 
108, reh. den 84 SQ 354. 375 U.S 949, 11 
L Ed 2d 285—Lcwis v. State, Cr., 458 P.2d 309 
S.D —Langan v Van Dusen, 108 N W.2d 470, 79 S D. 
108. 

Tex—Hedtke v Transport Ins Co, CivApp, 383 
S W.2d 474. err ref no rev err. 

Wash —State v Benson, 364 P.2d 220, 58 Wash 2d 490. 
Wis —Schipper v. Schipper, 174 N W 2d 474, 46 Wis.2d 
303 

Truth of contents established prima facie 
Colo.—Dcnvcr-Chicago Trucking Co v Republic Drug 
Co., 306 P.2d 1076, 134 Colo. 461 

Stipulation conceding genuineness of documents 
111 —Northern Trust Co v. Moscatelli, 203 N.E.2d 447, 
54 Ul.App 2d 316 

Ind —Lyons v State, 431 N E 2d 78 

Polygraph tests 

Ariz—State v. Trotter, 514 P2d 1249, 110 Ariz 61. 
Ark.—Foots v. State, 528 SW.2d 135, 258 Ark. 507 
Cal.—Robinson v Wilson, 118 Cal.Rptr* 569, 44 
CA.3d 92. 

Fla.—Askary v. State, App, 294 So 2d 33, revd. in part 
on oth grds., Sup., 330 So.2d 458, vac. m part on 
oth grds,, App, 335 So2d 345—Brown v. State, 
App. 1 Dist., 452 So.2d 122, review den 458 Sa2d 
274 

Ga—^Williams v. State, 250 S.E.2d 848, 148 Ga.App 
55. 

III.—People V. Monigan, 390 N.E2d 562, 28 111 Dec. 
395, 72 Ill.App.3d 87, app. after remand. 423 
N.E.2d 546, 53 IlLDec. 162, 97 IUApp.3d 8^85. 
Ind.—Willis V. State. 374 N.E2d 52a 268 Ind. 269. 
Mo—State v. Jacks, App, 525 S.W.2d 431 
Nev.—Corbett v. State, 584 P.2d 704, 94 Nev. 643. 
N.J.-State V Baskerviile. 354 A.2d 328,139 N.J.Super. 
389, affd. 374 A.2d 441. 73 N.J. 230—State v 
Smith, 362 A 2d 578, 142 N J.Super. 575. 

N.Y.—People v Hargrove, 363 N.Y.S.2d 24, 80 Misc.2d 
317. 

N.C,—State v. Williams, 241 S.E2d 149, 35 N CApp 
216, peution den. 244 SE2d 156, 294 N.C. 739. 
N.D—State v Glmstead, 261 N.W.2d 880, certiorari 
denied 98 S.Q. 2264, 436 U.S. 918, 56 L.Ed.2d 
759 

Ohio—State v. Towns, 301 N.E2d 700, 35 Ohio App.2d 
237. 

Okl—Walton v. State, Cr.. 565 P.2d 716. 

Utah—State v. Colluis, 612 P.2d 775. 

Wash.-State v, Ross, 497 PJd 1343, 7 Wash.App. 62, 
52 A.L.E3d 997. 

Wis.—State v. Mendoza, 258 N.W.2d 260, 80 Wis.2d 
122, app. after remand 291 N.W.2d 478, 96 Wis.2d 
106. 
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Wyo.—CuIIin v. State, 565 P 2d 445. 

Notice of alibi 

Or.—State v. Hari, 518 P.2d 1054, 16 Or.App. 357 

Acddent reports 

Ariz.—Nash v. Kamrath, 521 P.2d 161, 21 Anz.App. 
530. 

Videotaped testimony 

Vt.—State V. Moffitt, 340 A.2d 39, 133 Vt. 366. 

PoUce reports 

111.—Wilkinson v. MuUen, 327 N.E.2d 433, 27 III. 
App.3d 804. 

Report of child welfisre Service 
La,—Tutorship v. Taylor, App., 329 So.2d 910 
N.Y —Scoville V. Scoville, 366 N.Y.S.2d 676, 47 A D.2d 
971. 

Real property assessment 

Pa.—Westinghouse Elee Corp v Board of Assessment 
Appeals, 373 A.2d 766, 30 Pa.Cmwlth. 264. 

Death certificate 

N.C.—Spillman v. Forsyth Memorial Hospital, 227 
SE.2d 292, 30 N.CApp. 406. 

Microscopic hair comparison test 

R.I.-State V. Vargus, 373 A.2d 150, 118 R.I. 113. 

Pbotographs 

IU.—Oieig V. GnfTel, 364 N.E2d 660, 7 IlLDec. 499, 49 
Ill.App.3d 829. 

La.—State v. Lindsey, 404 So.2d 466, app after remand 
428 So.2d 420, cert. den. 104 S Ct. 261, 464 U.S 
908, 78 LEd.2d 246, reh. den. 104 S Ct. 515, 464 
US. 1004,78 LEd.2d 702. 

Tmth seram test 

Del.—Reynolds v. State. 424 A.2d 6. 

Attoniey’8 time records 

Or.—Tidewater Contnetors, Inc v. Wheder, 638 P 2d 
499, 55 Or.App. 497, review den. 644 P.2d 1131, 
292 Or. 722. 

16. U.S.—Bravo v. Craven, D.CCal., 319 F.Supp. 

154, affd., C.A., 433 F.2d 1371. 

CaL—Morgan v. Moigan, 294 P.2d 45, 139 C.A.2d 704. 
N.Y.—Baecher v. Baecher, 396 N.Y.S.2d 447, 58 
A.D.2d 821. 
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18. Map 

Fla.—Oilman Paper Co. v. Ncwinan. App., 398 So.2d 
887. 

19. lowa—State v. Triplett. 79 N.W.2d 391, 248 lowa 
339, oert. gr. 78 S.a. 64, 355 U.S. 811, 2 L.Ed.2d 
30, cert dism. 78 S.Ct. 1358, 357 U.S. 217, 2 
L.Ed.2d 1361. 

La.—Sttffhn v. Dupont. App., 241 So.2d 581. 

20. Fla.—Zuppardi v. State, 367 So.2d 601. 

Oa.—Lamb v. Bryan, 223 S.E2d 122, 236 Oa. 237— 
Sheppard v. Sute, 226 S.E2d 744, 138 Ga.App. 
597. 

Ohio-State V. Wellraan, 344 N.E2d 146, 45 Ohio 
App.2d 264, 74 0.0.2d 396. 

21« Ohio—Rindlaub v. Travelers Ins. Co., 119 Ohio 
App. 77, 196 N.E2d 602, afld. 194 N.E2d 577, 
175 Ohio St. 303. 

Wis.—Rupp V. Travelers Indem. Co., 115 N.W.2d 612, 
17 Wis.2d 16. 

23. Cal.-People v. Dessauer, 241 P.2d 238, 38 C2d 
547, cert den. 73 S.Ct 96, 344 U.S. 858, 97 
LEd.2d 666. 

27. UA-Resorv.Rodriguez,CA.N.Y..373 F.2d20. 
Cal.—People v. Robertson, 181 CaLRptr. 198, 129 
CA3d 546. 

Prior transcript testimony may be 
stipulated into evidence.^^*’ 

27 J. U.S.—U. S. V. Manbeck, D.CS.C. 526 F.Supp. 
1091, affd. in part, vac. in part, revd. in part on 
oth. grds. C.A., 744 F.2d 360, cert den. 105 S.Ct. 
1197, 84 LEd.2d 342. 

29. Tex.-Fiede v. Lauderdale, Civ.App., 322 S.W.2d 
379. 


30. Miss —McNair v Capital Elee Power Ass'n, 324 
So2d 234. 

32. Cal—People v Hernandez, 17 CaLRptr 20, 197 
CA 2d 25 

33. Cal—People v Frankfort, 251 P2d 401, 114 
C.A.2d 680—People v Ambrose, 318 P.2d 181, 
155 CA 2d 513 

34. Kan.—Kifkpatnck v Ault, 258 P.2d 262, 174 
Kan 701 

Preliminary examination 
Mich —People v Faison, 165 N.W 2d 495, 14 Mich. 
App 226. 

Juvenile court 

Ga—Haralson v Moore. 223 SE.2d 107, 236 Ga 131, 
app afrer remand 227 SE2d 247, 237 Ga. 257 

35. Md.—Dietz V. Moore, 351 A 2d 428, 277 Md 1 
N.H.—Walker v Walker. 210 A 2d 468, 106 N.H 282 
Ohio-Marks v. Wagner. 370 N.E2d 480, 52 Ohio 

App2d 320, 6 0O3d 360 

Tex.—Loper v Andrews, CivApp, 395 S.W2d 873, 
affd . Sup, 404 S.W 2d 300 
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36. U.-State v. Henry. 352 So 2d 643. 

Tenn—Hale v State, 281 SW2d 51, 198 Tenn 461 

37. Waiver of ali objecdons to records except 
hearsay 

Miss—City of Bay St Loms v Johnston, 222 So.2d 
841 

38. La.—Broxton v Davis, App, 80 So.2d 593. 

A stipulation to admit an abstract 
permits admission of documents con- 
tained in abstract.^’^ 

39.5. AU.—Ennis v Whitaker, 206 So.2d 367, 281 
AU. 563 

40. Cal.—Topanga Corp v. Oentile, 58 Cal.Rptr 713, 
249 CA 2d 681—People v Alvarado, 58 Cal.Rptr. 
822, 250 C A.2d 584 

Ky.—Stone Coal Corp v Vamey. 336 SW.2d 41. 
Nev.—Lockart v. Maclean, 361 P 2d 670, 77 Nev. 210. 
Tex.—Lee v. Sute, 342 S W.2d 753, 170 Tex.Cr R. 566. 
Matually binding 

Ariz.—Jones v Queen Ins. Co., 262 P.2d 250, 76 Anz. 

212 . 

Other matters relating to the con- 
struction and effect of stipulations as 
to depositions have been adjudi- 
cated.^* 

44.5. Cal—Los Angeles County Emp. Ass’n, Local 
No. 660 V. SaniUtion Dist No 2 of Los Angeles 
County, 152 Cal.Rptr. 415, 89 C.A.3d 294. 

Ind.—Hales & Hunter Co. v. Norfolk & W Ry. Co. 
428 N.E2d 1223. 

Stipulations restricting n$e of depositions 
Ariz.—Broker v. Hunter, 528 P.2d 1269, 22 Ariz-App. - 
510, op. approved 535 P.2d 1051, 111 Anz. 578. 
Kan.—^Henderson v. Hassur, 594 P.2d 630, 225 Kan 
678. 

Psychiatric reports 

IlL—PeopU V. Pembiock, 320 N.E2d 47a 23 111. 
App3d 991, affd. 342 N.E2d 28. 62 I11.2d 317 

Interpretation erroneons 
Wis.—Milwaukee & Suburban Transport Corp v Mil- 
waukee County, 263 N.W.2d 503, 82 WU.2d 420. 

Deposition repndiating earlier deposition 

Ala.—Tomaras v Papad e as, 358 So.2d 428. 

Contents not admis^le 
N.M.-Mimcan v. Sutc, 581 P.2d 1287, 91 N.M. 792. 
46. N.R—Hannon v. Kennett Ca. 168 A.2d 482, 103 
N.H. 219. 

N.Y.—Gunthardt v. Gunthardt, 223 N.Y.S.2d 420, 32 
Misc.2d 914. 

Okl.—Brown v. Brown, App., 465 P.2d 777. 
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Waiver of signature 

Mo—Tuttlc V Tomasino, 336 S W 2d 683 

Statutory basis for taking deposition changed by 
stipulation 

Ala—Smith v State, Cr, 310 So2d 484, 54 AU.App 
561 
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51. NY—Murphy v New York Cent R. Co., 183 
N Y S 2d 787. 16 Misc.2d 249—Denco v Pancra- 
zio A Sarubbi, Inc., 187 N.YS.2d 509, 19 Misc 2d 
647 

Pa.—Starner v Wirth, 269 A2d 674, 440 Pa 177. 

Failure to file exceptions held inunaterial 

Ky—Gibbs v Terry, 281 S.W2d 712. 

Court decides legality and pertinency of the 
questions 

Cal —Wilson v Supenor Court, Contra Cosu County, 
307 P 2d 37, 148 CA 2d 433 

52. U.S —Frechette v. Wdch, C A.N.H.. 621 F 2d 11. 

Cal.—Margolis v Teplin, 329 P.2d 535, 163 C.A.2d 

526. 

Colo.—Howard v Beavers, 264 P.2d 858, 128 Colo. 
541 

Admission of defective depositions held not er¬ 
ror 

Cal—Dodd v Cantwell, 4 Cal.Rptr. 113, 179 C.A.2d 
727 

Waiver of signing 

AU—In re Carroll, 247 So.2d 350, 287 AU. 29. 

Rule of practice not waived 

SC—Webster v. Holly Hill Lumber Co. 234 SE2d 
232, 268 S.C. 416 

55. US.—Repubhc Productions, Inc v. American 
Federation of MusicUns of U.S and Canada, D.C. 
N.Y., 30 F.R,D 159. 

59. U S.—Samanski v Mobile Seafood Co., C A.Ala., 
258 F.2d 823—Dale Benz, Inc, Contractois v 
Amencan Cas. Co of Reading, Pa., C A Ariz, 305 
F2d 641—U.S, V Bates, C.A.111., 407 F2d 590— 
U.S. v Kurfess, CA.IU., 426 F2d 1017, cert. den. 
91 S Q. 60, 400 U.S 830, 27 LEd.2d 60. 

Anzj—State v Romero, 269 P.2d 724, 77 Anz. 229. 

Cal.—^Newman v Los Angeles Transit Lines, 262 P.2d 
95, 120 CA 2d 685—People v HuerU. 306 P.2d 
SOS, 148 C.A.2d 272—UVanseler v. UVanseler, 
24 Cal Rptr. 206, 206 C.A.2d 611 

Ga.—TraveUrs Ina Co. v. Miller, 122 S E2d 268, 104 
Ga.App 554 

111—PeopU V. Lehman. 125 N.E.2d 506, 5 IlL2d 337— 
People V. Rutledge. 232 NE2d 521, 90 niApp.2d 
251—People v. Henry, 347 N.E2d 447, 37 IlL 
App.3d 813. 

lowa—Brown v. Guiter, 128 N.W.2d 896, 256 lowa 
671. 

Me.—Goldthwaite v. Sheraion Resuurant, 145 A.2d 
362, 154 Me 214, 79 AL.R.2d 881. 

Minn.—Southdale Center, Inc. v. Lewis. 110 N.W.2d 
857, 260 Mum. 430, 6 A.L.R.3d 345—Leskinen v. 
Pucelj. US N.W.2d 346, 262 Minn. 461. 

Pa.—Com. v, Davia, 322 A.2d 103, 457 Pa. 194. 

Tex.—Miers v. Housing Authority of Gty of Dallas, 
Civ.App, 266 S.W.2d 487, cert. ques. ans. 266 
S.W.2d 842, 153 Tex. 236, conf. lo Civ.App., 268 
S.W.2d 325—Shepherd v. Sute. 284 S.W.2d 155, 
162 Tex.Cr.R. 235—Rendon v. Sute, Cr., 397 
S.W.2d 430—Matthews v. SUte, Cr., 414 S.W.2d 
938. 

Va.—^Breeding v. Johnson, 159 S.E2d 836, 208 Va. 652. 

Held insuffident 

La.—Gulfeo Fmance Co. of Uvingston v. Lee, App., 
241 So.2d 301. 

Refiisal of motion for continuance not error 

Ind.—Grinun v. Sute, 374 N.E2d 501, 268 Ind. 145. 

60. U.S.—U.S. V. Oarcia. CA-Minn., 593 F.2d 77. 

Ga.—^Wilkes v. Sheppard, 122 S.E2d 534, 104 GaApp. 

710. 

IlL—People v. Joe, 201 N.E2d 416, 31 IU.2d 220. 
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§23 STIPULATIONS 
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Md—Hardesiy v Sute. 165 A2d 761. 22^ Md 559— 
Rose V State. 377 A 2d 588, 37 Md App 388 
Neb —Omaha Nat Bank v Jensen, 58 N W 2d 582. 157 
Neb 22 

62. U S —CJJS. cited in U S v Spann, C A Kan. 
515 F.2d 579, 583 

DC—U.S V. Kember, CA. 648 F2d 1354, 208 US 
App.D.C 380 

Mass—Iverson v Buildtng Inspector of Dedham, 241 
N.E2d 817, 354 Mass 688 

Minn —Southdale Center. Inc. v Lewis. 110 N W 2d 
857, 260 Mmn. 430. 6 A L R.3d 345 
Neb—CJ5. citcd In Ireland v StaJbaum, 77 N W2d 

155, 157, 162 Neb 630 

N.Y—Mahon v. Giordano, 291 NYS2d 854, 30 
A D.2d 792 
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63. Preservation of objections as to competen- 
cy, materiality, or relevancy 

US,—Reed v Murphy, C A Miss., 232 F2d 668, cert 
den 77 S.Q 45. 352 US 831 1 LEd2d 51 

Competency of witness may not be challenged 

Okl —Runyon v State, Cr, 304 P 2d 353 

64. Minn.—Southdale Center. Inc v. Lewis, 110 
N.W.2d 857, 260 Mmn. 430, 6 ALR.3d 345. 

65. Tex.—Austm v. Austin, 603 S.W.2d 204, on re- 
mand, Civ.App, 619 S.W 2d 290 

68. Insufficient foundatioii 
Ul.—People V Hamson. 186 N E.2d 657, 26 1112d 377, 
cert den 83 SCt 1531, 373 U.S 928, 10 LEd2d 
426. 

70. U.S.—Koemg v Frunk's Plastenng Co, DC 
Neb. 227 FSupp. 849, affd., C.A., 341 F2d 257. 

IU.—People V. Uwis. 468 N.E 2d 1222. 82 Ill.Dec 442. 
103 1112d 111, cert. den. 105 SCt 1364, 84 
L£d.2d 384, and 105 S.Q 1383, 84 LEd2d 403. 
Md.—Bames v. State. 354 A 2d 499. 31 Md,App. 25. 
Mo.—Oaddy v State Bd. of Registration for Healing 
Arts, App,, 397 S.W.2d 347 
Pa—In re Sayre> Esiatc, 279 A,2d 51, 443 Pa. 548. 
Witness may testify despite stipolation 
Ark.—Rochester v State, 467 SW.2d 182, 250 Ark. 
758. 

Violation of stipulation not shown 
Ariz.—State v Bartanen, 591 P2d 546, 121 Anz. 454, 
cert den. 100 S O. 174, 444 U.S. 884, 62 L.Ed 2d 
113. 

71. US.-Tucker v Brady, CA.C3aL, 305 F2d 55a 
Utah—Stevens v. Gray, 259 P.2d 889, 123 Utah 395 
Jnry veniict 

Neb.—Thorpe v. Zwonechek, 129 N.W.2d 483, 177 
Neb 504 

Tex.—Austin v. Austin. 603 S W.2d 204, on remand, 
av.App., 619 S.W2d 290 

72. Utah—State v. Scandrett, 468 P.2d 639, 24 Utah 
2d202 

Jttdge mnst find basis to detennine ultimate 
facts from confllcting eridence 
Md.—Bames v State, 354 A.2d 499, 31 Md.App. 25 

75. Cal.—People v. Lopez, 257 P.2d 670, 118 CA.2d 
235—People v. Ramos, 322 P.2d 51. 158 CA2d 

156, cen. dism. 80 S.a. 95. 361 U.S. 844. 4 
L.Ed.2d 82—People v. Coblentz, 40 Cal.Rptr. 116, 
229 CA.2d 296—People v. Jackson, App., 78 
Ca].Rptr 20 

Ga—Strozier v. State. 200 S.E.2d 762, 231 Ga. 140. 
Ind.—Mattingly v. State, 145 N £.2d 650. 237 Ind. 326. 
ND—Stetson v. Investors OU. Inc., 140 N.W.2d 349 
Tex—King v. State, 320 S,W.2d 842. 167 Tex.Cr.R. 
494, 

Wash —State v Dunn, 424 P 2d 897, cert. den. 88 S.Ct. 
136, 389 U.S. 867, 19 L Ed.2d 140. 

Previons testimony held not to include prerious 
stipulation 

U.S—Massa v. C. A. Venezuelan Navigaaon, CA. 
N.Y„ 332 F.2d 779, cert den.. 85 S.Ct. 262, 379 
U.S. 914, 13 L.Ed.2d 186. 


76. Cal—People \ Gnffin, 58 Ca! Rptr 707, 250 
C A 2d 545 

77. Ga—Goodwm v Allen, 78 SE2d 804, 89 Ga 
App 187 
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91. Refiisal to answer not made admissible 

Fla—Walton v. Roben E Haas Const Corp, App, 

259 So2d 731. 

92. Ky—Cooper v Cooper, 248 SW2d 702, cert 
den 73 S.Ct 171. 344 US 876. 97 L.Ed 678. 
motion gr. 73 S.Ct 385 

§ 24. -As to Admissions 

93. U S —SrnUh v CI R, CA Ga, 249 F 2d 218— 
Gibbs V. Randolph. CATex, 250 F2d 41. 

Ala —Brazelton v State. Cr. 282 So2d 342, 50 Ala 
App 723. 

Colo.—Martinelli v Merchants Oil Inc, App, 470 P 2d 
55 

Ga.—Interstate Life & Acc. Ins Co. v. Memtt, 207 
S£2d 231. 131 Ga.App 825 

Kan —Brack v McDoweil, 320 P.2d 1056, 182 Kan. 
368 

La—McCann v. Mercer, App, 191 So2d 150. 

N J —General Elee Co v. E Fred Sulzer & Co, 222 
A.2d 655, 92 NJ Super 210 

N.Y —In re Fnedman’s Will, 123 N Y.S 2d 788. 

Wyo—Boode v Allied Mut Ins Co, 458 P.2d 653. 

Particular stipulations construed 

U S—Wnght V. U.S. CA.Ohio, 243 F.2d 546-Bard. 
well V. C I.R., CA.Co!o., 318 F.2d 786—U.S v. 
Momson Industnes, Inc, D.C.Ohio. 227 F.Supp 
974 — U.S V Newman, D.C Fla., 265 F.Supp. 5^, 
affd, CA., 405 F.2d 189—US v. Barbcr, DC 
Del. 303 FSupp 807 

Cal.—People v Moore, 33 Cal Rptr 709, 220 CA.2d 
249-Page v Preuss, 38 CaLRptr 221, 226 C A 2d 
494. 

Del—Dulany Foods, Inc. v. Sytnik, 271 A.2d 795. 

DC—U.S. V Brown, CA., 428 F.2d 1100, 138 US 
App D C 398—Purvis v. U S., App, 270 A.2d 501 

Ga.—Southwire Co. v. Metal Equipment Co., 198 
S E2d 687, 129 Ga.App. 49, cert. den. 94 S.Ct. 
723, 414 U.S 1092, 38 L.Ed2d 550. 

Ili—Hunter v. Alfina, 251 N.E2d 303, 112 IU.App.2d 
432. 

Kan.—Winfield Livestock Auction, Inc. v. Faimen 
State Bank of Hardtner, 394 P.2d 7, 193 Kan. 414. 

La.—Boddie v.* Morehouse Pansh Police Jury, App., 91 
So2d 463. 

Md —Seidenes v Aetna Life Ins. Co, 319 A 2d 858, 21 
Md.App. 453. 

Mass—W. U, Tei Co. v. Fitchburg Gas & Elee. Light 
Co„ 137 N.E2d 459, 334 Mass. 587. \ 

Mich.—Dana Corp. v. Appeal Bd of Mich. ^ploy- 
ment Sec. Commission, 123 N.W.2d 277, 371 Mich 
107. 

Mmn—Dziuk v. Loehrer, 123 N.W.2d 86. 266 Minn. 
153. 

Mo.—Corte v. St Louis Public Service Ca, 370 S.W.2d 
297-Sinolly v. Hoffman, App., 458 S.W.2d 579. 

Mont—Shipman v. Todd. 310 P.2d 300, 131 Mont. 
365-Robinson v. Laffoon, 311 P.2d 768. 131 
Mont 446. 

N.Y.—Kogan v. D*Angela 427 N.E2d 505, 54 N.Y.2d 
781, 443 N.Y.S.2d 366, on remand 443 N.Y.S.2d 
152, 83 A.D.2d 930. 

N.D.-rStatc V. Unterseher, 255 N.W.2d 882. 

Tex.—AVaples-Planer Co. v. Commercial Standard Ins. 
Ca, 294 S.W,2d 375, 156 Tex. 234—Leach v. 
Brown, Gv.App., 298 S.W.2d 185, err. rrf. no rev. 
err.—II.S. Fine Ins. Co. v. Caiter, GvApp., 468 
SW.2d 151, err. tcf. no rev. err.. Sup., 473 S.W.2d 
1 

Vt—Thompson v. Smith, 129 A.2d 638, 119 Vt. 488. 
Stipulations insuffident to warrant particular 
coQdusions 

U.S.—Ene Human Relations Commission v. Tullia 
CAPa., 493 F.2d 371. 

Ariz.—State v. Broadfoot, 366 P.2d 683, 115 Ariz. 537. 


Conn—Lambrakos v Carson, 391 A 2d 142, 174 Conn 
482 

Ind —Bottema v Hendncks County Farm Bureau Co- 
op Ass'n, Inc., App., 306 N E2d 128 

Md —R S Consi Co. Inc v Mayor and City Counal 
of Balnmore, 309 A 2d 629, 269 Md. 704. 

Mass.—Board of Assessors of Lynn v. Shop-Lease Co. 
Inc , 307 N E 2d 310, 364 Mass. 569. 

Mo—Farmers Mut Fire and Lightmng Ass'n v La 
Vallee, App. 501 S.W2d 69 

Or—Bell V. Arrant, 585 P2d 744, 36 OrApp. 795 

Tex —Bourland v State, Cr., 502 S.W.2d 8 

Wis —Milwaukee & Suburban Transport Corp v Mil- 
waukee County, 263 N W.2d 503, 82 Wis 2d 420 
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94, U.S —Gibbs v Randolph, C.A Tex., 230 F.2d 41 

98. Or.—City of Salem v Tnissell, 474 P.2d 371, 3 
Or App. 465. 

99. U.S.—U S V. Webb, C AMd. 595 F.2d 203. 

2. lowa—Bartels v. Hennessey Bros, Inc., 164 
N.W2d 87. 

4. Tex.-Mann v. Fender, Civ.App. 587 S.W2d 188, 
err. ref. no rev err 

9. NJ—State V Leach, 362 A.2d 1286, 143 N.J.Su- 
per. 289 
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13. Cal.-Long v Long, S9 CalRptr 790, 251 C.A.2d 
732 

14. Or.—Morey v Redifer. 282 P.2d 1062, 204 Or 
194. 

15. Pa.—Bums v. Employers* Liability Assur. Corp., 
209 A.2d 27, 205 Pa.Super 389 

16. U.S—Missoun-Illinois R. Co. v. U.S., 381 F.2d 
1001, ISOCt.Cl 1179 

Anz.—Peart v Supenor Court in and For Mohave 
County, 429 P.2d 498, 6 Ariz.App 6—Guard v. 
Maricopa County, 481 P.2d 873, 14 Ariz. App. 187. 

Cal.-Rollms v. Hedin, 250 P 2d 728, 114 C A.2d 488— 
People V. Quarles, 266 P.2d 68. 123 CA.2d 1— 
People V. Murray, 287 P.2d 775, 135 C A 2d 600— 
Sparks v Richaidson, 296 P.2d 892, 141 C.A.2d 
286—Thayer v. Board of Osteopathic Examiners, 
320 P2d 28, 157 C.A2d 4—People v. Rogers, 24 
Cal.Rptr. 324,207 CA.2d 254—Shakin v. Boaid of 
Medical Examiners, 62 Cal.Rptr. 274, 254 C.A.2d 
102, 23 A.L.R.3d 1398, app. dism., cert. den. 88 
S,Ct. 1112, 390 U.S. 410, 19 LEd^d 1272. 

D.C.—Weaver v. Du Pont, Mun.App., 119 A2d 716. 

Fla.—New York Cent. Mut. Fire Ins. Co v. Diaks, 69 
So2d 786. 

Ga.—Hawes v. Nashvflle, C. & St L. Ry. Ca, 156 
S.E2d 455, 223 Ga. 527, conf. to 157 S.E2d 37, 
116 Oa.App. 301—Carroll v. Morrison, 161 S.E2d 
269, 224 Ga. 277. 

111—People ex rd. Borelli v. Lohman, 150 N.E2d 116, 
13 IU.2d 506—People v. Manl^y, 202 N.E2d 109, 
52 niApp.2d 315—People v. Teydal, 219 N.E2d 
711, 73 m.App.2d 72. 

Ind.—Uhl V. Utefs Quarry of Indiana, Inc., 384 N.E2d 
1099, 179 lnd.App. 178. 

lowa-State v. Post, 99 N.W.2d 314, 251 lowa 345-In 
re English’s Estate, 206 N.W.2d 305. 

Kan.—Stieben v. Constructive and General Laborers 
Local Umon, No. 685 of Salma, 317 PM 436, 181 
Kan. 832. 

La.—Hamby v. Hayden, App., 162 So.2d 726. 

Me.—Bickford v. Beny, 196 A.2d 752,160 Me. 9. Am. 
on oth. gids. 199 A.2d 566, 160 Me. 131 

Md.—Henderson v. Warden, Md. Penitentiary, 206 
A 2d 793, 237 Md. 519—Glassman Const Ca v. 
Bahiinore Brick Ca, 228 A.2d 471 246 Md. 478— 
Middleton v. State, 267 A.2d 759, 10 MdApp. 18. 

Minn —Ketterer v. Independent School Dist Na 1 of 
Chippewa County, 79 N.W.2d 428. 248 Minn. 212. 

Mo.—City of St. Louis v. Londoff, App., 318 S.W.2d 
311 

Neb.—Kuhhnann v. Platte Val Irr. Dist., 89 N.W.2d 
768, 166 Neb. 493. 
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NJ—State V Marchese, 101 A2d 13, 14 N J 16— 
CJ,S. cited in State by Van Riper v Atlantic City 
Elee Co, 128 A.2d 861. 864, 23 NJ 259 
N.M —Coldwater Cattie Co v Portales Vallcy Project, 
Inc, 428 P2d 15. 78 NM 41 
N C—Edwards v City of Raleigh, 81 S.E2d 273, 240 
N C. 137—LumbM River Conference of Holiness 
Methodist Church v Locklear. 98 S.E2d 453, 246 
N.C 349—Nationwide Homes of Raleigh, NC, 
Inc. V. First-Citizens Bank & Trust Co , 148 S E 2d 
693, 267 N.C 528—Rural Plumbing & Heating, 
Inc V H C Iones Const. Co., 149 S E 2d 625, 268 
N C 23—Atlantic Coast Line R. Co v. State High- 
way Commission, 150 SE2d 70, 268 NC 92— 
Dale V Dale, 173 S.E2d 643, 8 NCApp. 96— 
Crowdcr v Jenkins, 180 S E 2d 482, 11 N C.App 

Ohio—State v Sellers. App, 118 N E.2d 193 
Okl.—Jackson v. State, Cr, 401 P.2d 199—Will v. 
Iones, App., 463 P.2d 702 

Tenn.—Shay v. Harper, 303 S.W.2d 335, 202 Tenn 
141—Price V. State Farm Mut Auto. Ins. Co., 486 
S.W.2d 721 

Tex—Coniey v. State, Cr. 390 S.W 2d 276—Chaney v. 
State, Cr., 464 S.W 2d 653—^Johnson v. State, Cr, 
478 S W.2d 954. 

Wis.—City of Milwaukee v. Richards, 69 N W 2d 445, 
269 Wis. 570 

Stipiilatioii held binding as to materlal 
U S —Illinois Cent. Gulf R Co v Tabor Grain Co, 
D.CIll., 488 F.Supp. 110. 

N.Y.—PeriUo V. De Maitwu, 387 NY.S2d 280, 54 
AD.2d69l. 

Particiilar faets or admissions 

(3) U.S.—Gnnder v. Southern Farm Bureau Cas Ins 
Co, C.A.Ark., 590 F.2d 741. 

(4) Cal.—South Bay Irrigation Dist. v. Califomia- 
American Water Co, 133 Cal.Rptr. 166, 61 C.A 3d 944. 
ccit dism. 98 S.Ct. 28, 434 U.S. 801, 54 L.Ed2d 59. 

(12) Other faets or admissions 
U.S.—Biewer v. CI R., CA.Mich., 341 F.2d 394—U S. 

V. Nephiite Jade, D C.Mo., 325 F.Supp. 986. 
Ala.—Alabama Power Co. v. SeUers, 214 So.2d 833, 283 
Ala. 137. 

Cal.—People v. Irvin, 70 Cal.Rptr 892, 264 C.A.2d 
747—Mezeiitor v. Texaco Oil Co., 72 Cal.Rptr 1, 
266 C.A2d 76, reh. den. 72 CaLRptr. 639 
Fla.—Crowe v Overland Hauling, Inc, App., 245 So.2d 
654 

Ga.—Walker v. Greene, 197 S.E2d 867, 128 Ga App 
794. 

111.—People V. Sanders, 370 N.E2d 1213, 13 ni.Dec. 
186, 55 in.App.3d 178. 

Mass,-New Hampshire Ins. Co. v. Fahey, 430 N.E2d 
1193, 385 Mass. 137 

Ncv.—Wehrheim v. State, 443 P.2d 607, 84 Nev. 477 
N.C.—Appalaehian South, Inc. v. Construction Mortg 
Corp., 182 S.E2d 15, 11 N.CApp. 651, cert. den. 
183 S.E.2d 244, 279 N.C. 396. 

Ohio—Rtchley v Van Homeff II, App., 311 N.E2d 37, 
38 Ohio App.2d 22. 

Or.—Tiano v. Elsensohn, 520 P.2d 358, 268 Or. 166. 
Tenn.—State, Dept. of ifighways v. Urban Estates, Inc., 
465 S.W.2d 357, 255 Tenn. 193. 

Tex.—Wood V. Self, avApp. 362 S.W.2d 188-Hog- 
geet V. Wright, Civ.App.. 374 S.W 2d 690, err. ref. 
no rev. err.—Dusek v. State, Cr., 467 S.W.2d 270 
Vt.—State V. Uwrence, 360 A.2d 55. 134 Vt. 373. 
Wash.—Frase v. Johnson. 513 P.2d 857, 9 Wash.App. 
634. 

Wyo.—Bard Ranch, Inc. v. Weber, 538 P.2d 24. reh. 
den. 541 P.2d 791. 

Criminal cases 

U.S.—U. S. V. DeSimone, C.A.Ala., 660 F.2d 532, reh. 
den. 666 F2d 592, cert. den. 102 S.Q. 1732, 455 
U.S. 1027, 72 L.Ed 2d 149, and 102 S.Ct. 1976,456 
U.S. 928, 72 LEd.2d 444. 

IU.—l^llage of Schaumburg v. Fruiberg, 424 N.E2d 
1239, 54 IllDec. 336, 99 IU.App.3d 1. 

Mich.—People v. Cissom, 197 N W.2d 282, 39 Mich. 
App. 80. 


Tex —Rea.soner v State, Civ App, 463 S W 2d 55, err 
ref no rev err 

Stipulation need not be read to jury 

U S.—Nanda v Ford Motor Co, C A IU . 509 F 2d 213 

17. U S.—CJJS. cited in Burstein v U.S, C A Mo, 
232 F2d 19, 23—Fumiture Forwarders of St. 
Louis. Inc v Chicago, R.I & PR. Co, CA.Mo, 
393 F 2d 537—S v 3,788 16 Acres of Land, 
More or Less, in Emmons County, N D. C A. 
N.D, 439 F2d 291. 

Ala —Champion Intem Corp v State, 405 So 2d 932, 
on remand, Civ App , 405 So 2d 937 
Anz—State v Sorrell, 506 P.2d 1065, 109 Ariz. 171 
Cal—In re Adams’ Estate, 311 P2d 197, 151 C A 2d 
317—People v. Bauer, 50 CalRptr 687, 241 
C A.2d 632—Shakin v Board of Medical Examin- 
ers, 62 aiRptr 274, 254 C A 2d 102, 23 A L.R.3d 
1398. app. dism, cert den. 88 S.Ct 1112, 390 U S. 
410, 19 LEd2d 1272. 
lowa—Pappas v Hauser. 197 N W.2d 607 
La —Mack v Mack, App, 371 So 2d 1170. 

Mich —Wechsler v. Zen, 140 N W 2d 581, 2 Mich.App 
438 

N M —State Highway Commission v Ruidoso Tei. Co. 

(NSL), 389 P.2d 606, 73 N.M 487. 

NC.—Crowder v. Jenkins, 180 SE2d 482, 11 N.C. 
App 57 

Ohio—Moss V Lordier, App, 129 N E.2d 84. 

R.I.—State V Smyth, 397 A.2d 497, 121 R.I. 188. 
Tex.—Frasier v Pierce, Civ.App., 398 S W 2d 955, err, 
ref no rev err 

Stipulations regarded in decision 

(3) Other matters 

III—Sanbom v Sanbom, 396 N.E2d 1192, 33 Ill.Dec 
468. 78 111 App.3d 146. 

Stlpulated faets as foiud by court 
u s —National Fruit Product Co. v U,S., D.C.Va., 105 
F.Supp 658, affd., C A., 199 F.2d 754, cert. den. 73 
S.Ct. 866, 345 U S. 950, 97 LEd. 1373 
N.Y —Town of Vienna v. State, 119 N.Y.S.2d 545, 203 
Misc. 1053. 

Stipulation takes precedence over pretrial order 
U s.—Bouchard v U S., D.CWis., 143 F.Supp 5. 
Arnoont of judgment 
(2) Other cases. 

La.—Govemale v. Travelers Ins Co, App, 378 So.2d 
615. 

N.Y.—Vista Sales Corp v. Briggsford COrp., 319 N.Y. 
S2d 96, 65 Misc.2d 690. 

R.I—Sims Tire Co., Inc. v Colonial Discount Tire, 
Inc., 414 A.2d 467. 

Interest 

Ind.—State Dept. of Revenue v. American Motonsts’ 
Ins. Co., 396 N.E2d 907, 182 Ind.App. 645. 

N.M.—Rrst Nat. Bank of Albuquerque v Energy Equi- 
ties Inc., App, 569 P.2d 421, 91 N.M. 11 
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18. Cola—^Board of County Com'rs of Weld County 
v. Highland Mobile Home Park, Inc, App., 543 
P.2d 103. 

20. Kan.—^Burke v. Board of Ed. of Common School 
Dist. No. 110, 313 P.2d 272. 181 Kan. 534. 

Okl.—N^te V. Gunter, 285 F2d 194. 

Or.-Bennett v. Pratt, 365 P.2d 622, 228 Or. 474. 
Wash.—State cx rei. CarroU v. Gatter, 260 P.2d 360, 43 
Wash.2d 153. 

21. U.S.—U.S. V. Pagan, D.CN.Y., 140 F.Supp. 711 
—^Portage P16stics Co. v. U.S., DC.Wis., 326 
ESupp. 452. 

Anz.—Guard v. Maricopa County, 481 P.2d 873, 14 
Ariz.App. 187. 

Ali.—Rooker v. City o£ Uttle Rock, 352 S.W.2d 172, 
234 Ark. 372. 

Cal.—In re Challman^s Estate, 274 P.2d 439, 127 
CA.2d 736-Steele v. Steele, 282 P2d 171, 132 
C.A.2d 301—Ach v. Fmkelstein. 70 Cal.Rptr. 472, 
264 CA.2d 667. 

Fla.—Mitehum v. State, App.; 244 Sa2d 159. 
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III —People V Certer, 23} K E 2d 382, 92 III App.2d 

120 . 

lowa—Appleby v Farmers State Bank of Dows, 56 
N W 2d 917, 244 lowa 288 
La.—Succession of Kamlade, 94 So 2d 257, 232 La 275 
Neb—Matter of Wells, 249 N W 2d 904, 197 Neb. 584 
NJ—Depew V Hillsborough Tp, 155 A.2d 766, 31 
NJ. 157 

N Y —People v Eisenberg, 238 N E 2d 719, 22 N Y 2d 
99. 291 NY.S.2d 318 

NC—Orange County v. Heath. 180 SE2d 810, 278 
NC 688. 

Okl —Lampe v State. Cr. 540 P 2d 590 
Or.—Morey v. Redifer, 282 P.2d 1062, 204 Or. 194 
Utah—Buzianis v Beneficial Homes, Inc, SSO P 2d 174 
Wash—Kems v Pickett. 287 P 2d 88. 47 Wash.2d 184 
Wis—Peterman v. State, 151 N.W2d 677, 35 Wis.2d 
790, cert. den 88 S.Ct. 226, 389 US. 899, 19 
L.Ed 2d 223 

On appeal 

U.S—US V Sinor, CA.FIa., 238 F.2d 271 cert den, 
77 S Ci. 1287, 353 U.S. 985, 1 L.Ed.2d 1144—U S. 
V. 3,788.16 Acres of Land, More or Less, m Em¬ 
mons County. N D.. CA.N.D., 439 F 2d 291—U S. 
V. Bell. C.A Ga.. 577 F.2d 1313, reh. den. 585 F.2d 
521. 

Cal —In re Mamage of Denney, 171 Cal.Rptr. 440, 115 
C A 3d 543. 

Colo.—Alired v City of Lakewood, 576 PJd 186, 40 
Colo.App. 238 

111 —People V Hampton. 302 N E 2d 691, 14 III App.3d 
427. 

La.—Harrison v. McKoin, App., 332 So 2d 890 
Ohio—Spitz V. VoHbar Realty Co , App., 138 N.E2d 

438. 

Okl.—Lecper v State. Cr, 554 P2d 810. 

Motion to yacate consent decree 
U.S —Vecchione v Wohlgemuth, D.CPa., 426 F.Supp. 
1297, afW.. C A., 558 F.2d 150, cert. den. 98 S.Ct. 

439, 434 U.S 943, 54 L Ed.2d 304. 

22. U.S.—Baker v. Chicago. B. & Q.R Co. C.A. 
lowa, 220 F.2d 721^ackson v U.S., C.A.Mo.. 
330 F2d 679, cert. den. 85 SCt. 105, 379 U.S. 
855, 13 L.Ed.2d 38—CJA dted in U.S. v. 133.79 
Acres of Land, More or Less, in Sebastian County, 
Ark., 313 F.Supp. 697, 703. 

111.—Thomton v. Illinois Founders Ins. Co., 418 N.E2d 
744, 49 IIlDec. 724, 84 ni.2d 365. 

La.—Talbot v. Eusea, App., 151 So.2d 531. 

N.Y.^et Brokers, Ina v. Glickberg, 126 N.Y.S.2d 160, 
204 Misc. 962. ' 

N.D.—Saupe v. Lowe, 78 N.W.2d 163. 

Okl—Public Service Co. v. Soitagerra, 253 P.2d 169, 
208 Okl. 9S-4mith v. State, Cr.. 568 ^.2d 1319. 
Tex —Piro v. Piro, Gv.App., 349 S W.2d 626 
Criminal case 

US.—U.S. V. Houston, CACal., 547 F2d 104. 

Ariz.—State v. CaldweU, 573 P.2d 864, 117 Ariz. 464. 
Findings held supported by stipulations 
(3) Cal.—Kmcaid v. Oomez. 79 Cal.Rptr. 539, 274 
C.A.2d 839. 

6hio—Case v. Business Centers, Ina. 357 N.E2d 47, 48 
Ohio App.2d 267. 2 0.0.3d 229. 

RL—Randall v. Noiberg. 403 A.2d 240. 121 R.L 714. 
Tex.—Womack v. State, 286 S.W.2d 140, 162 Tex.Cr.R. 
435. 
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23. U.S.-Julian v. U.S.. CA.Mich., 236 F.2d 155. 

Burden of proof met 

‘Kan.—Jackson County State Bank v. WUliams, 573 
P.2d 1092, 1 Kan.App.2d 649. 

24. Kan.—Clazdy v. National Life & Aca Ins. Ca, 
561 P.2d 892, 1 Kan.App.2d 1. 

La.—Duke v. VaUey Forge Life Ins. Co., App., 341 
So.2d 1366, 1 A.ER.4th 1193. 

QueStfon moot 

Md.-Grove v. Frame, 402 A.2d 892, 285 Md. 691. 

25. D.C—Glenn v. U.E. App., 391 A.2d 772. 
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Ga—Tnbble v. State, 80 S.E2d 711, 89 GaApp 593 
Mmn.—First Nat. Bank o{ Henning v Olson. 74 
N W 2d 123, 246 Mmn 28 
Miss —Bndges v Bndges, 330 So 2d 260 
Ohio—Armes v Liquor Control Commission, App, 322 
N.E.2d 297 

Stipulation held to make prinfl facie case 
N M.--Webb v. Richaidson. 363 P 2d 626. 69 N M 15 
Conviction on plea of guilty 
Tcx.—Milhgan v. State, Cr, 478 SW.2d 552 
Basis of Ipjunction 

Ohio—Ackerman v Tn-City Genatnc & Health Care, 
Inc., 378 N.E2d 145, 55 Ohio St2d 51. 9 0 0.3d 
62 

Not guilty plea 

U.S—U.S. V. Uwnw. CA.Minn, 568 F.2d 98. ccri 
den 98 S.Ct 1607, 435 U.S 969. 56 L.Ed.2d 60. 
reh. den 98 5.0 2860, 436 US 951, 56 LEd2d 
794. 

26. U.S.—Malik v Univeml Resources Corp., D.C 
CaL. 425 F.Supp 350 

Aria.—^tate v. Peteison, 512 P.2d 600, 20 An 2 .App. 
296 

111.—People V. Blakely, 323 N.E2d 430, 25 111 App 3d 
165. 

Mich—People v Kiemko. 218 NW.2d 112. 52 Mtch 
App. 565 

Va.—^Henderson &. Russell Associates, Inc. v. Wanvick 
Shopping Center, Inc.. 229 S.E2d 878, 217 Va. 
486. 

27. US—U.S. V Clmc. CA.NC., 388 F2d 294 

28. Ga.—Josey v. Ledbetter, 175 S.E.2d 900. 226 Ga 
563. 

29. U.S.—Azevedo v. C.IR, C.A.. 246 F.2d 196— 
Heimg V. Great Atlantic & Pacific Tea Co., 
C.A Ky.. 253 F 2d 954—Schering Corp v. Martin 
Wholesale Distnbutots, Inc., D CPa., 212‘F.Supp 
325 

Ga.—Pibneer Investments, Inc. v Adnne, 103 S.E2d 
686, 97 OiLApp. 520. 

Pa.—MacDonald v. Feldman, 142 A 2d 1, 393 Pa 274. 

30. Wairer of jurisdiction 

Alaska—Matter of 578 P.2d 146. 

31. Cal—^Loomis v. State, 39 CalRptr. 820, 228 
C.A.2d 820 

32. U S—Consolidated Molded Products Corp v. 
U.S., 600 F2d 793. 220 0.0 594. 

N.J.—^Hoi^ V Ranzini, 385 A 2d 913, 158 NJ.Super. 
158. 

33. CaL—Noonan v. Green, 80 CaI.Rptr. 513, 276 
CA.2d 25. 

34. Ala.—Champion Intem. Corp. v. State, 405 So.2d 
932, on remand, Civ.App, 405 So.2d 937. 

35. Ga.—Estes v Perkins, 238 S.E2d 423. 239 Ga. 
636. 

Ohio-AUstate Ins. Co. v. Boggs, 271 N.E2d 855, 27 
Ohio St.2d 216 

36. U.S —U.S. Steel Corp. v United Mine Workers of 
America, CA.Pa., 534 F.2d 1063. 

N.C.—McRone v. CresweU, 160 S.E2d 681, 273 N.C. 
615. 

Contrary aUegatioos in different action not new- 
ly diseorered evidence 

La.—^M ames v. Home Ins Co. App, 322 So.2d 320. 

37. U.S.—White V. Oty of Suffolk, D.CVa., 460 
F.Supp. 516. 
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39. Cal.—Hart v. Richardson, 285 P.2d 685, 134 
CA.2d 242—Harris v. Spinali Auto Sales Inc., 49 
Cal.Rptr. 6ia 240 C.A.2d 447. 

Fla.—Ounn Plumbing, Inc. v. Dama Bank, 252 So.2d 1. 
Me.—Sevigny v. City of Biddeford, 344 A.2d 34. 
Ma-CJ.S. dted in Edwards v Hiebec, App., 414 
S.W.2d 361, 366. 

Okl.—Parish V. Ned. 264 P.2d 762 
S.D.—Chicago & N.W. Ry. Co. v. GUlis, 129 N.W.2d 
532. 80 S.D. 617. 


45. Colo—Shore v Denver Bldg & Const Trades 
Council, 263 P2d 315, 128 Colo 424 

Mass—Roach v. Newton Redevelopment Authonty, 
396 NE2d 170, 8 Mass.App. 618, affd Sup 407 
NE2d 1251, 381 Mass 135 

47. Failure to object to use in companion suit 

La—Smith v Bayou Rentals. Inc, App., 345 So2d 

1229. 

48. U S—Azevedo v C1R.. C A. 246 F2d 196—In 
re Hardin, CA.Wis. 458 F 2d 938 

Cal.—Shyvers v Mitchell, 284 P.2d 826, 133 C A 2d 
569—Walnut Creek Pipe Distnbutors, Inc v Gates 
Rubber Co Sales Division, 39 Cal Rptr 767, 228 
CA.2d 810 

Ga—Harden v. Clarke. 179 SE2d 667, 123 Ga.App. 
142 

III—Paul Hams Fumiture Co v Morse, 130 N£2d 
16, 7 111 App.2d 42. affd in part and revd. in part 
on oth. grds., 139 N E 2d 275, 10 1112d 28. 

Kan —Baker v City of Leoti, 292 P 2d 720, 179 Kan 
122 

Mich —Gantz v City of Detroit, 252 N W 2d 764, 399 
Mich 649. 

N M —Arvas v. Feather*s Jewelers, App, 582 P.2d 
1302, 92 N M 89. 

N.Y —Altien v. Doral Const Corp., 128 N.Y S 2d 452, 
205 Misc 733. 

Tex—Texas Emp Ins. Ass’n v. Elder, 282 SW.2d 371, 
155 Tex, 27—Cathy v State, Cr. 402 S W 2d 743. 

49. US.—By's Chartenng Service, Inc v. Interstate 
Ins. Co, CA.Mass, 524 F2d 1045 

Anz.—Valley Nat. Bank of Phoenix v Fulton, 266 P 2d 
397, 77 Anz 11 

Cal—People v Yoshimura, 154 CalRptr. 314, 91 
C.A 3d 609 

Me.—Hammond v Maine Cent R.R., 390 A 2d 502. 

Mo—McCory v Knowles. App., 478 S.W2d 682, 64 
A LR 3d 544. 

Tenn.—Stemer-Liff Iron & Metal Co v. Woodmont 
Countty Club, 480 S.W.2d 533 
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51, U.S.—C.I.R. V American Ass’n of Engineeis En- 
ployment CA.. 204 F2d 19. 

Ga.—Wade-Corry Co, v. Moscley, 156 S.E2d 64, 223 
Ga 474. 

IU.—First Nat. Bank of Clayton v. Lowery, 149 N.E 2d 
660, 17 IU.App.2d 288. 

La.—State v Skyeagle, App, 345 So 2d 189, writ den,, 
Sup. 347 So.2d 261 

N.C—Home Finance Co. of Georgetown v. 0’Daniel, 
74 S E2d 717, 237 N.C. 286. 

Tex.—City of Galveston v. Russo, CivApp., 508 
S.W.2d 882, err. ref no rev. err. 

Utah—Rees v. Archibald, 311 P.2d 788, 6 Utah 264. 

Waiver of right to contest fact 

N.D.—Oty of Hazelton v. Daughe^, 275 N.W.2d 624. 
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53. U.S.—Burstein v. U.S., CA.Mo., 232 F.2d 19— 
Employers Fiie Ins, Co v. Laney & Duke Storage 
Warehouse Ca, CA.FIa., 392 F.2d 138—Fumi- 
ture Forwardeis of St. Louis, Inc. v Chicago, R.I. 
& P.R. Co., C.A.Mo., 393 F.2d 537—Beqiamin^s 
Estate V. C.I.R, CA., 465 F.2d 982. 

Anz,—State v. Bray, 472 P.2d 54, 106 Ariz. 185. 

Cal.—^Morningred v. Golden State Ga, 16 Cal.Rptr. 
219, 196 CA.2d 130—Mode v. Shulman, 38 Cal. 
Rptr. 39, 226 CA,2d 263—People v. Carnesi, 94 
Cal.Rptr. 555, 16 CA.3d 863. 

Del.—Singer v. Magnavox Ca, Ch., 367 A2d 1349, 
affd. m part. revd. m part on oth. grds. 380 A.2d 
969. 

Fla.—Clark v. State, App., 293 So.ld 768. 

111.—People V. Triem Steel & Processing, Inc., 125 
N.E2d 678, 5 IU.App.2d 371—People ex rd. Cuny 
V. Decatur Park Dist, 189 N.E2d 338, 27 lUJd 
434—People v. Wiggins, 293 N.E2d 696, 9 DL 
App.3d 1078—People v. Griffin, 310 N.E2d 746. 
18 IU.App.3d 873 
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Kan—Stieben v Constructive and General Laborers 
Local Union, No. 685, of Salina, 317 P.2d 436. 181 
Kan 832 

Me —Sevigny v City of Biddeford, 344 A.2d 34. 
Miss.—Smith v. State. 63 So.2d 557, 217 Miss. 123 
Mo.—Cox v McNeal. App., 577 SW.2d 881. 

Ncb—Webber v. City of Omaha. 211 N.W.2d 911. 190 
Neb. 678. 

N C —CJ.S. quoted in State v Powell, 118 S.E.2d 617, 
619, 254 N.C. 231—State v. BilUngs. 205 SE2d 
577, 22 N.C.App 73. 

Ohio—Markert v Bosley, 207 N.E 2d 414, 2 Ohio Misc. 
109. 

Okl —Bnggs V. McAdams Pipe & Supply Co, 359 P.2d 
572—Amencan-First Titlc & Trust Co. v. First 
Federal Sav. & Loan Ass'n of Coffeyville. Kan., 
415 P2d 930. 

Tex—RathfT v State, 276 S.W.2d 519, 161 TexCr.R. 
332—Weeaks v State, 289 S.W.2d 758. 163 Tex. 
Cr.R. 226—Hartman v. Cram, Civ App., 398 
S.W.2d 387—Clark v. State. Cr., 413 S W.2d 107— 
International Sec. Life Ins. Co. v. Rosson, Civ. 
App. 466 S.W 2d 52. err dism. 

54. U S.—Bnino New York Industries Corp. v U.S, 
342 F.2d 75, 169 Ct.Cl. 999—F & D Property Co. 
V. Alkire, CA.C 0 I 0 . 385 F.2d 97—^^ployen 
Fire Ins Co. v. Laney & Duke Storage Warehouse 
Co., C A.Fla, 392 F.2d 138—Missouri-IUinois R. 
Co. V US, 381 F.2d 1001, 180 QCL 1179. 

Cal—In re Duggan, 130 Cal.Rptr. 715. 551 P2d 19, 17 
C3d 416 

IU.—People V. Steele, 224 N.E.2d 634, 79 IlLApp.2d 
421-PeopIe v Busch, 268 N.E2d 209, 131 111. 
App2d 430—People v Walker, 270 NE2d 159, 
132 III App.2d 766—People v. Sanden, 370 N.E2d 
1213, 13 lUDec 186, 55 IU.App.3d 178. 
lowa—CJ.S. cited in Bartels v Hennessey Bros., Inc., 
164 N.W 2d 87, 91 

Mo.—KeUy v. State, App., 623 S.W.2d 65. 

N.C.—Moore v Humphrey. 101 S.E.2d 460, 247 N.C 
423—CJ5. quoted in State v. Powell, 118 S.E2d 
617, 619, 254 N.C 231—West v West. 127 S.E2d 
531, 257 N.C 760-State v. McWilliams, 178 

5 E2d 476, 277 N.C. 680. 

N.Y.—People v Rutkowsky 415 N.Y.S.2d 262, 69 
A.D.2d 869. 

Tex.—Wiles v. State, Cr., 397 S.W.2d 865—Cox v. 
Eerson, Civ.App.. 437 S.W.2d 312, err. ref. no rev. 
err. 

Wis.—Howland v State. 186 N.W.2d 319, 51 Wis.2d 
162. 

Ala.—Leonard v. State, Cr.App., 369 So.2d 873, writ 
den. Sup., 369 Sa2d 877. 

111.—Morton Orove Park Dist. v. American Nat. Bank 

6 Trust Co. of Chicaga 350 N.E.2d 149, 39 HI. 
App.3d 426. 

OkL-Cook V. State, Cr, 556 P.2d 1067. 

Utah—Redevelopment Agency of Salt Lake Qty v. 

Mitsui Inv. Inc., S22 P.2d 1370. 

Stipulation a$ evidence 

(3) Otber matters 

Alaska—Huff v. State. 598 P.2d 928. 

Fla.—Bbbenhausen v. Boucher, App., 377 So.2d 31. 
Wash-State v. Irving, 601 P.2d 954, 24 WasEApp. 
370. 

55. U.S—U.S. V. Cale, D.CN.Y. 508 RSupp. 1038. 
Mass.—Com. v. Waters. 39S N.E2d 894, 8 Mast.App. 

918. 

56. U.S.—U.S. V. Palmiotti. CA.N.Y., 254 F.2d 491. 
Cal.—People v. Yoshimura, 154 CaLRptr. 314, 91 

C.A.3d 609. 

IU.—People V. Mikka, 131 N.E2d 79. 7 IlL2d 454. oert. 
den. 76 S.Ct. 636, 350 U.S. 1009, 100 L.Ed. 871, 
cert den. 78 SCt. 1157, 357 U.S. 9ia 2 EEd.2d 
1160. 

N.Y.—People v. Oross, 130 N.Y.S.2d 282. 

S.D.-State v. Cran, 281 N.W.2d 81. 

Tex.—Adams Leasing Ca v. Kni^ton, Civ.An>., 456 
S.W.2d 574—Biyers v. State, Cr.. 480 S.W.2d 712 
—Hamson v. State, Cr., 501 S.W.2d 668. 
Discretloa of conrt 
La.—State v. Gilmore, 332 Sa2d 789. 
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Prosecution may prove elements of crime which 
defense has stipulated 

111—People V Blackwell. 394 NE2d 1329, 31 111 Dec 
952, 76 IllApp3d 371—People v Campbell, 396 
NE2d 607. 33 III Dec 218, 77 111 App.3d 804 
Mo —State v Dalton. App, 587 S W 2d 644 

57. US—Shrader v. Riddle. DCVa, 405 FSupp 
752. afTd, CA, 551 F2d 309 

Cal.—People v Washington, 157 Cal Rptr 58, 95 
C A.3d 488. 

Fla —Mancini v. State, App, 334 So.2d 66. 

III.—People V. Posey, 404 N.E 2d 482, 39 III Dec 98, 83 
111 App 3d 885 

Or—State v. McKendall, 584 P.2d 316, 36 OrApp. 
187. 

Illegality of search held iimnaterial etc. 

Alaska—Reeves v State. 599 P 2d 727 

58. U S —Gragg v Travelers Ins Co, C A Okl, 459 
F2d418. 

59. U.S.—U.S. V. Venditti, C.AFla.. 533 F2d 217^ 
reh den. 540 P.2d 1086 

Ala.—Louisville & N R Co v. Moseley, 81 So2d 318, 
38 Ala App. 19. affd 81 So2d 321, 263 Ala. 103 
D.C.—District of Columbia v. ACF Industries, Inc, 
CA , 350 F2d 795, 122 U S.App.D.C. 12 
Fla —Mancini v State, App, 334 So.2d 66—Foster v 
State, 369 So 2d 928, cert. den lOO S Ct. 178, 444 

U. S. 885, 62 L.Ed2d 116 

111.—People V Cruz, 347 N.E.2d 227, 38 III App3d 21 
lowa—CJ.S. clted in Bartels v. Hennessey Bros, Inc., 
164 N.W.2d 87. 91. 

Kan —Murphy v. Central Kan Elee Co-op. Ass’n, 284 
P.2d 591, 178 Kan 210 

La.—Waldo v. Toye Bros. Yellow Cab Co, App., 210 
So2d 125. 

Neb.—Haney v L. R Foy Const Co., 184 N.W,2d 628, 
186 Neb 528. 

Ohio—In re Termination of Employment, 346 N.E 2d 
299, 46 Ohio St.2d 88. 75 0.0,2d 159. 

Vt.—In re RR, 360 A.2d 77, 134 Vt. 368 

Criminal cases 

IU.—People V. Wright, 425 N.E.2d 42. 54 III Dec 530, 
98 IlI.App.3d 1089. 

60. US.—Morelock v. NCR Corp, 586 F.2d 1096, 
cert den. 99 S.Ct. 1995, 441 U S. 906, 60 L Ed.2d 
375. 

lowa—CJ.S. qnoted at length !n Graen’s Mens Wear, 
Inc. V. Stille-Pierce Agency, 329 N.W.2d 295, 300 
Kan.—Martin v. Hunter, 297 P 2d 153, 179 Kan 578 
N.C—State v. McWilliams. 178 SE2d 476, 277^ N.C 
680. 

Eyidence held admissible 
U.S.—Paskvan v. Mesich, C.A.Alaska, 227 F.2d 646, 16 
Alaska 1 
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61. Impeachment dlsproving stipulation 

N.M.—Whitfleld Tank Lines, Inc. v. Navajo Freight 
" Lines, Inc., App., 564 P.2d 1336, 90 N.M 454, 
cert. den., Sup, 567 P.2d 486, 90 N.M. 637. 

62. U.S.—U S. V. Certam Parcel of Land in Jackson 
County, Mo., D C.Mo., 322 F.Supp. 841— Duncan 

V. Lord, D.CPa., 409 FSupp. 687. 

Me.—Sevigny v. City of Biddeford, 344 A.2d 34. 
Evidenoe as to value of property in dispute 
Tex.—Collum v DeLoughter, Qv.App., 535 S.W.2d 

390, err. ref. no rev. err. 

Acts preceding stipulation 
Colo.—Hatch V. Wagner, 590 P.2d 973, 41 Colo.App. 
35. 

63. Stipulation not precluding admission 

U.S.—^U.S. for and on Behalf of Cannon Air Corp. v. 
National Homes Const Corp., C.A.Neb., 581 F.2d 
157. 

Stipulation based on mutual mistake 
Del.—New (^tle County v. 16.89 Acres of Land, More 
or Less, Situate in Brandywine Hundred, New Cas- 
tle County. 404 A.2d 135. 


64. Haviaii—De Victona v H and K Contractors, 545 
P 2d 692, 56 Haw 552. 

NC—West V West. 127 SE2d 531, 257 NC 760 
Prejudicial error 

Mo—State v Jones, App, 539 SW,2d 317, app after 
remand 549 S W 2d 925 

65. U S —Tarkington v U S Lines Co, C A,N Y, 
250 F 2d 129—Bailey v Kawasaki-Kisen, K K , 
C.A La, 455 F 2d 392, app after remand 478 F 2d 
839—Lehrman v Gulf Oil Corp, C A Tex., 464 
F 2d 26, cert den 93 S Ct 687, 409 U S 1077, 34 
L Ed 2d 665. app after remand 500 F 2d 659, reh 
den. 503 F2d 1403, cert den 95 S Ct 1128, 420 
U S 929, 43 L Ed 2d 400 

Fla —Arnngton v State, 233 So 2d 634. 

Ga —Southern Life Ins Co of Ga v Citizens Bank of 
Nashville, 86 SE2d 370, 91 OaApp 534 
III.—People V Wnght, 309 N E2d 537, 56 III 2d 523. 
lowa—State v Schreck, 137 N.W 2d 914, 258 lowa 218 
Kan—State v Gordon, 549 P.2d 886, 219 Kan 643— 
Matter of Piper City, 551 P 2d 909, 220 Kan 6 
Ky —Powell v Com , 554 S W 2d 386 
Mo—Interstate Motor Freight System, Inc v Wnght 
Brokerage Co. App., 539 S W 2d 764 
N M.—State v Fusori, App., 574 P.2d 290, 91 N.M 
366 

N Y —Levine v. Raymond, 157 N.Y.S.2d 799, 3 A D 2d 
36. 

NC—State v Cassell, 212 S.E2d 208, 24 NC.App 
717, cert all. 214 S.E.2d 433, 287 NC 261 
Pa —Pennsylvania Liquor Control Bd. v City of Phila¬ 
delphia. 333 A 2d 497, 17 Pa Cmwith 627 
Tex —Elliott V Bowden, Civ App, 564 S W.2d 825, err 
ref. no rev err 

Utah—Kallas v. Kallas. 614 P2d 641 
Application of statute not precluded 
U.S.—US. V Kemgan, CACal , 514 F.2d 35, cen 
den 96 SCt 266, 423 U.S. 924, 46 LEd2d 249 

66. Cal —People v Marsicano. 135 P.2d 16, 57 Cal 
App2d 591—Shaw v. Board of Administration, 
241 P.2d 635, 109 C.A2d 770-Weller v Chavar- 
ria, 43 Cal.Rptr 364, 233 CA 2d 234 

Colo—Gleason v Phillips, 470 P.2d 46, 172 Colo 66. 
DC—Hoffa V. Fitzsimmons, C.A., 673 F.2d 1345, 218 
US.AppDC 163 

La.—State Through Dept of Highways v Neyrey, 
'App, 260 So2d 739. 

Md,—State v. Brown, 201 A.2d 852, 235 Md. 401, cert. 
den. 85 S.Q. 680, 379 US. 978. 13 LEd.2d 568 

Value; quantities 

(1) Other matters 

U.S—Pledger v. CI.R., C.A., 641 F.2d 287, cert. den. 
102 S.Ct. 504, 454 US. 964, 70 LEd.2d 379 

Stipulation as basis for finding 

DC—Wines v. Whies, App., 291 A.2d 180. 

67. Cal.—Fuim v Callahan, 286 P.2d 526, 135 
C.A.2d 70. 

Idaho—Koron v Myeis, 394 P.2d 634, 87 Idaho 567 
69, Cal.— Steele v. Steele, 282 P.2d 171, 132 CA.2d 
301 

Failure to state cause of action 
N.Y.—Nastasi v. Hochman, 396 N.Y.S.2d 216, 58 
A D.2d 564. 
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70. Ariz—CJ.S. dted in Wolf Corp. v. Louis, 464 
P.2d 672, 675, 11 An2.App. 352. 

Pa.—Com. V. Colbert, 383 A.2d 490, 476 Pa. 531. 

72. Mass.—Bouigeois v. Hurley, 392 N.E2d 1061, 8 
Mass^App. 213. 

NJ.—Oarrow v. Elizabeth General Hospital and Dis- 
pensary, 401 A,2d 533, 79 N.J. 549. 

73. Tex.—Sellman v. American Nat. Ins. Co., Gv. 
App., 281 S.W.2d 150, err. dism 

74. m.— In re K.M., 389 N.E2d488, 27 DlDec. 376, 
70 m.App.3d 915. 

N.C.—State v. Chadwick, 229 S.E.2d 255, 31 N.CApp. 
398. 
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78. Mo—Conger v Queen City Food & Vending. 
Inc . App . 591 S.W 2d 161 

N C —Board of Transp v Eastem Developers & Rent- 
als, Inc . 220 S E 2d 198, 28 N C App 114 

Tenn —Phelan v Phelan. 309 S W 2d 387, 43 Tenn 
App 376 

Wyo —Stnnger v. Board of County Com'rs of Big Hom 
County, 347 P2d 197 

79. Tenn—Gossctt v Com, 295 SW.2d 338 

Tex —Johnson v State, 289 S W 2d 593, 163 Tex Cr.R 
185 

Request for instruction held proper 

Idaho—Russell v City of Idaho Falis, 305 P.2d 740, 78 
Idaho 466 

Instruction held proper 

U S —U S V Sherman, C A Okl, 576 F 2d 292, cen. 
den. 99 SCi. 284, 439 U.S 913, 58 LEd2d 259 

Ga—Parker v. Adamson, 135 S.E 2d 487, 109 Ga App 
172—Consolidated Freightways Corp. of Delaware 
V. Williams, 228 S£2d 230, 139 Ga.App 302 

§ 25. -As to Agreed Statement 

of Facts 

Library References 
Stipulations <s»18(7). 

81. Cal—People v Parra, 13 Cal Rptr. 828, 193 
CA.2d 93—Chas L Hamey, Inc v. Board of 
Permit Appeais of City and County of San Fran- 
cisco, 15 Cal.Rptr. 870, 195 CA2d 442. 

Idaho—Call v Marler, 403 P.2d 588, 89 Idaho 120 

111—Thomton v Paul, 405 N.E2d 1341, 40 111 Dec 
249, 85 111.App 3d 121, aff in part, rev in part on 
oth. grds, 418 NE2d 744, 49 Ill.Dec. 724, 84 
I11.2d 365 

Mich —Dana Corp. v Appeal Bd of Mich. Employ¬ 
ment Sec. Commission, 123 N W 2d 277, 371 Mich. 
107. 

NC-State v. Watson, 279 S.E.2d 580, 303 N.C. 533. 

82. N.Y.—People v. Fwilo. 365 N.Y.S.2d 194, 47 
A.D 2d 727. 

83. US.—US ex rei. Wallen v, Wardeo of Green 
Haven State Pnson, at Stormville, New York, 
D.C.N.Y, 258 RSupp. 1012. 

III.—Levine v Pascal, 236 N E2d 425, 94 IlI.App.2d 
43. 

Kan.—^^omanche County Hospital v, Blue Cross of 
Kansas, Inc., 613 P.2d 950, 228 Kan. 364. 

La.—Labbe v. Mt. Beacon Ins. Co., App., 221 So.2d 
354 

N.Y.—Town of Vienna v. State, 119 NYS.2d 545, 203 
Misc 1053. 

Okl.—^American-First Title & Trust Co. v. First Feder- 
al Sav. & Loan Ass’n of CofFeyville, Kan, 415 P.2d 
930. 

Vt.—Petition of Town of Mendon. 253 A,2d 139, 127 
Vt 502. 

Particular statements of fisets constnied 

U.S.—Black Students of North Fort Myers Junior-Sen- 
ior High School ex rei. Shoemaker v. Wtlliains, 
D.CFla, 335 F.Supp. 820, afTd., C.A., 470 F.2d 
957. 

Ala.—Stewart v. Chiidress, 111 So2d 8, 269 Ala. 87. 

Ariz.—Heritage Heights Home Owners Ass’n v Esser, 
App., 565 P.2d 207, 115 Ariz. 330. 

CaL—People v. Carmen, 273 P.2d 521, 43 C2d 342— 
CarroU v. Beavera, 273 P 2d 56,126 C.A.2d 828, 59 
A.L.R.2d 263. 

Colo.—^Aetna Cas. & Sur. Co. v. Chinnan, App., 528 
P.2d 1317. 

Ga—Seagraves v. Kelley, 173 S E2d 885, 121 Ga App. 
412—A-I Bonding Service, Inc. v. Hunter, 186 
S.E.2d 566, 125 OaApp. 173, affd. 189 S.E2d 392, 
229 Oa 104. 

111 —^Bray v. Industrial Commission, 278 N.E2d 753,50 
I11.2d 262 

Ind.—State v Heslar, 274 N.E2d 261, 257 Ind. 307, 
625, reh. den. 277 N.E2d 796, 257 Ind. 625—Levin 
v. Schuckman, App., 276 N.E2d 208. 

|Can.—Holmquist v. D-V, Inc., 563 P.2d 1112, 1 Kan. 
App.2d 291. 
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Ky —Mansbach Metal Co v Com. Dept of Revenue, 
521 SW2d 85 

La—Quality Finance Co of Donaldsonville. Inc v 
Bourque, 315 So 2d 656 

Mich —Gantz v City of Detroit, 224 N W 2d 278, 392 
Mich 348, on remand 237 N W 2d 477, 65 Mich 
App 380, revd on oth grds, Sup, 252 N W 2d 
764, 399 Mich 649 

Minn —Rice v. Forby, 228 N.W 2d 581, 304 Minn 23 
Miss —Shorter v State, 257 So 2d 236 
Mo—Tintera v Planned Indus Expansion Authority, 
459 S W 2d 356. 

Mont —McSweyn v Mussetshell County, Mont, 632 
P.2d 1095 

N.H—State v Fleury, 282 A2d 873, 111 N.H. 294 
N.M—State v Utham, App. 494 P.2d 192, 83 N M 
530 

N.Y.—Siatement, Inc. v Pilgnm’s Landing, Inc., 370 
N YS,2d 970, 49 A.D.2d 28 
N.C—Pruice v Pnnce, 173 S.E2d 567, 7 N.CApp. 
638 

ND-<Roshau v Meduna, 307 N.W2d 835 
Okl.—Pitman v. State, Cr. 487 P2d 716, 

Or.—Nepom v Department of Revenue, 536 P 2d 496. 
272 Or. 249 

Pa.—Hancock Bank v Orlando, 281 A2d 466, 220 
Pa.Super 1. 

S C—Ehrhardt Tractor & Impletnent Co, Inc. v Pat- 
terson. 211 S.E2d 874, 263 SC 560. 

Tex.—^Thompson v Graham, Civ.App., 318 S.W.2d 
102, err ref no rcv err—Dollar v. State, Cr., 418 
S.W.2d 689 

Utah—Estate of Powell v West, 626 P.2d 430 

Particiilar teims construed 

(8) Other terms. 

Or.—Parker v. McCartney, 338 P.2d 371, 216 Or. 283 
Agreed statements held sufficient to show cer- 
tain focts 

(6) U S -U.S. V. Rodnguez, C.A.I11.. 241 F.2d 463— 
Title Guarantee Co. v. U.S., 432 F.2d 1363, 193 Q.Q. 
1—Mcrcantilc-Safe Deposit & Trust Co. v, U S., D.C 
Md.. 368 FSupp. 743. 

Cal.—In re Marriage of Aylesworth, 165 Cal Rptr. 389. 
106 C.A.3d 869 

111.—People V Janoski, 140 N.E.2d 541, 13 111 App.2d 
56, afTd. 145 N.£.2d 85, 12 111.2d 96. 

Mass.—Com. v. AUeged Gaming Apparatus and Imple- 
ments and Money. 139 N.£2d 715, 335 Mass 
223—Board of Appeals of Hanover v. Housing 
Appeals Conunittee in Dept. of Community Af- 
fairs, 294 N.E2d 393, 363 Mass 339. 

Mich.—People v. McKnight, 302 N.W.2d 241, 102 
Mich App. 581. 

N.Y —^Matter of Ferguson*s Estate, 388 N.Y.S.2d 666, 
54 A.D2d 982. 

S.D.—State v. Minkel, 230 N.W 2d 233, 89 S.D. 144 
Tex.-Morgan v. State, Cr., 435 S W.2d 862—Jordan v. 
State, Cr., 471 S.W.2d 813 

Agreed statements held insufflcient 

(1) U.S.—US. V. CampbeU, CA.N.Y., 351 F2d 336, 
cert. den 86 S.Ct. 884, 383 U.S. 907, 15 L.Ed2d 662. 
Ind.—Williams v. State, 417 N.E.2d 328, 275 Ind. 434. 
NM.—^Four Hills Country Club v. BemalUlo County 

Property Tax Protest Bd., App., 616 P 2d 422, 94 
N.M 709. 

N.Y.—Ciunci V. WcUa Corp., 271 N.Y.S.2d 317, 26 
A.D2d 109. 

N.C—State v Benton. 167 S.E2d 775, 275 N.C 378. 
N.D.—Woodland v. Woodland, 147 N.W.2d 590. 
Tex—Parsons v. Watley, Civ.App,, 492 S.W.2d 61. 

(2) N.Y.—Town of Vienna v. State, supra. 

Pa.—Warner v. Bolton, 74 Dauph. 315. 
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85. Fla—Momson v. Momson, App., 122 So.2d 199. 
Pa.—CJ.S. dted In In re Shank’s Estate, 161 A.2d 47, 
48. 399 Pa. 656, 88 A.LR.2d 888. 

87, Nev.—City Motel. Inc v. State ex rei. State Dept 
of Highways. 336 P 2d 375, 75 Nev. 137, amend- 


ment den. rch stncken 337 P2d 273, 75 Nev 
137 

Tenn —Siill v Equitable Life Assur Soc of U S , 54 

5 W 2d 947. 165 Tenn 224, 86 A L R 382 

Wis —In re Guardianship of Schmidt, 237 N W 2d 919, 
71 Wis2d 317 

89. Tex.—Richey v Bolerjack, Civ App, 594 S W 2d 
795 

Wyo —Wyoming Dept of Revenue v Wilson, 4C?1^ P 2d 
960 

Ultimate facts 

Md—Bames v State. 354 A.2d 499, 31 Md.App 25 

90. Tex —E F Hutton & Co. Inc v Fox, Civ App . 
518 SW,2d 849, err ref no rev err 

91. Ind—CJ.S. cited in Groves v Burton. 123 
NE2d 705, 706, 125 Ind App 302 

Agreed statement of facts considered only as to 
issues Joined 

Tex —Binz v Harwood, Civ App, 297 S W 2d 210, err 
ref. 

92. U S —Fidelity & Deposit Co of Md v USA- 
FORM Hail Pool, Inc. D.C Fla, 318 FSupp 
1301, affd. in part, vac. in part on oth. grds., C A., 
463 F 2d 4, app after remand 523 F 2d 744, cert 
den 96 S.Ct. 1725, 425 U S. 950, 48 LEd.2d 194, 
on remand, D.C. 465 F Supp 478. 

N.Y —In re James’ Estate, 130 N Y S 2d 691. 

Or —CJ.S. cited in State By and Through State High- 
way Cominission v Feves, 365 P 2d 97, 102, 228 
Or 273—Johnson v. Northwest Acceptance Corp, 
485 P 2d 12, 259 Or 1 

The procedure of treating facts in a 
case as though there had been a stipu- 
lation as to their correetness does jiot 
apply to counsels* statements made 
solely as evidence.’^^ 

92.5. Mass—Mcdford Red Cab, Inc. v Duncan, 172 
N.E2d 260, 341 Mass. 708. 
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94. Ga.—Church of God of the Union Assembly, Inc. 
V Canmcal, 104 S E2d 912, 214 Ga. 365 

La.—Louisiana State Bd. of Medical Exammers v. Fish- 
er, App, 76 So 2d 56 

NJ.—Board of Health, Borough of HiUsdale v Tandy 

6 Allcn, Inc, 101 A.2d 617, 29 NJ Super. 61 
Tex.—Bropby v Brophy, Civ.App., 599 S.W.2d 345 

95. Cal—People v. Shalhoob, 305 P.2d 264, 147 
CA.2d 455 

Conn.—DeRosa v Terry Steam Tubme Co, 214 A.2d 
684, 26 Conn.Sup, 131—Pync v. City of New Ha- 
vcn. 418 A.2d 899, 177 Conn. 456. 

IU.—People v. Tucker, 245 NE2d 638, 106 IUApp2d 
62. 

Ind.—Indiana Ins. Co. v. Knoll, 236 N.E 2d 63. 142 
Ind.App 506. 

Mass.—Mollahan v. McGrath. 257 N.E2d 430, 357 
Mass. 229. 

N^.—St. Paul Fire & Manne Ins Co. v. Hofiman, 166 
N.W2d 731, 184 Neb. 247—State Farm Mut. 
Auto. Ins. Co. V. Budd, 175 N.W.2d 621, 185 Neb. 
343, 44 A.ER.3d 476. 

N.Y.—Delaware, L. & W.R, Co. v. Sims, 219 N.Y.S2d 
689, 31 Misc.2d 770. 

Or—^Matter of Marriage of Kathrens, 615 P.2d 1079, 
47 Or.App. 823. 

S.C.—CJ.S. dted In Independent Grain Dealers v. 

Beaid, App., 326 S,E2d 169. 171, 284 S.C. 309. 
Utah—National Finance Co. of Utah v. Valdez, 359 
P.2d 9, 11 Utah 2d 339. 

Sole basis for dedsion 

N.C—Eason v. Dew. 94 S.E2d 603, 244 N.C 571. 

96. U.S.—United Bonding Ins. Co. v. Mohr, CA 
N.Y., 370 F.2d 551—Hinckley v. CI.R., CA. 
Mmn., 410 F.2d 937—In re Bumham, Bkrtcy.Ga., 
12 B.R. 286 

Alaska—Groseth v. Ne^ 421 P.2d 624. 


Anz—Ghtsos v Kadish, 418 P.2d 129, 4 AnzApp 
134—Geriz v Selin, 466 P.2d 46, 11 AnzApp 
495—Gangadean v Flori Inv Co., 474 P 2d 1006, 
106 Anz 245 

Cal —City of San Diego v Boggeln, 330 P.2d 74, 164 
C A 2d 1—Strode v Board of Medical Exammers 
of Cal, 15 Cal Rptr 879, 195 C A 2d 291. 

Ga —School Boy Sportwear Corp v Cornelia Garmeni 
Co. 126 SE2d 248, 106 Ga.App 99 
III—People V Scott, 274 NE2d 39. 49 1112d 231. 
Ind—Faught v State, 319 NE2d 843, 162 Ind.App 
436 

lowa—Bartels v Hennessey Bros, Inc, 164 N W 2d 87 
Kan—In re Soanes* Estate, 368 P.2d 4, 189 Kan 160. 
La.—State v Scott, App, 185 So2d 877, wnt ref. 187 
So2d 450, 451, 249 La 485—Eanes v McKnight. 
265 So 2d 220, 262 U 915 

Mass—Lapp Insulator Co. v. Boston & MRR, 112 
N E 2d 359, 330 Mass 205—Noon v. Beford, 209 
N E.2d 292, 349 Mass 537. 

Mich —Young v. Morrall, 101 N W 2d 358, 359 Mich. 
180-Wechsler v Zen, 140 NW.2d 581, 2 Mich. 
App. 438, 

Mo.—State v Brunow, App, 320 S.W.2d 80 
N M —Coastal Plains Oil Co v Douglas, 364 P 2d 131, 
69 N.M. 68—Commercial Warehouse Co. v Hyder 
Bros Inc, 411 P 2d 978, 75 N M 792. 

N Y —A C Israel Commodity Co v. Angfartygs Aktie- 
bolaget Tirfing, 182 N YS2d 457, 7 A.D.2d 903 
NC—Starbuck v Town of Havelock, 120 S.E2d 440, 
255 N.C 198—City of Reidsville v. Cidzens Devel- 
opment Corp., 120 S.E2d 730, 255 N.C. 274— 
Quinn V. Thigpen, 147 SE2d 191, 266 N.C. 720. 
Ohio—Ohio Bell Tei Co v Public Utilities Conimis- 
sion, 215 NE2d 584, 6 Ohio St.2d 49—Miller v 
Berryhill Nursery Co, 218 N.E2d 467, 7 Ohio 
App.2d 30 

Okl —Chicago, R I. & P R Co. v. Morgan, 421 P.2d 
268 

Pa —In re Shank’s Estate, 161 A.2d 47, 399 Pa 656, 88 
A L.R.2d 888—Com. v South Philadelphia Termi- 
nal, Inc, 171 A.2d 758, 404 Pa. 293. 

S.C.-State V. Edgeworth, 121 S.E2d 248, 239 S.C. 10. 
Tenn—Tucker v International Salt Co., 349 S.W.2d 
541, 209 Tenn. 95. 

Tex.—Sumrow v Sterrett, Civ.App., 304 S.W.2d 609— 
Warren v Kidd, Qv.App, 349 S.W.2d 783, err. 
ref DO rev. err.—Bemard v. State, 354 S.W 2d 157, 
172 Tex.Cr.R. 52—Guerra v Pena, Civ.App., 406 
S.W 2d 769 

Va—Dooley v Com., 92 S.E.2d 348, 198 Va. 32. app. 
dism. 77 S.Ct 1377, 354 U.S. 915, 1 L.Ed.2d 
1432—Story v. Norfolk-Portsmouth Newspapcrs, 
Inc., 118 S.E2d 668, 202 Va. 588 
Vt. C & T DIscount Corp. v Sawyer, 185 A.2d 462, 123 
Vt. 238. 

Wyo—Bard Ranch, Inc. v. Weber, 538 P.2d 24, reh. 
den. 541 P.2d 791. 

Agreement as eddence 
U.S.—US. V Robles, D.CCal, 185 FSupp 82 
Preservation of right to assert other facts 
U.S —Liberty Nav. & Trading Co. v. Kinoshita &. Co., 
Limited, Tokyo, C A.N.Y., 285 F 2d 343, cert. den 
81 SCt. 1904, 366 U.S. 949, 6 EEd2d 1242— 
Wirtz v. Miss Hollywood Inc., CA.FIa., 370 F.2d 
326. 

Pre-trial orders 

U S.—E H. Boly & Son, Inc. v. Schneider, CA.C>r., 525 
F2d20. 

No standing 

Ga.—Swiedler v. Fulton County, 275 S.E2d 310, 247 
Ga. 164. 

97. U.S.—U.S. v. Posner, D.CMd., 408 F.Supp. 1145, 
affd., CA., 551 F.2d 310, cert. den. 98 S.a 127, 
434 U.S. 837, 54 L.Ed.2d 99, reh. den. 98 S.Ct. 
494, 434 U S. 960, 54 LEd.2d 321. 

Ark.—U.SF. & O CO. v. Hagan, 439 S.W.2d 915, 246 
Ark. 629. 

Pa.—K & C, Inc. v. Westinghouse Elee. Corp., 263 
A.2d 390, 437 Pa. 303. 
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Alteration of facts discretlonary with court 

NM—Ballard v Miller, 529 P 2d 752, 87 N-M 86 

98. US—Worden v Tri-State Ins Co. C A Kan , 
347 F 2d 336 

Ala—Harper v Talladega County, 185 So2d 388. 279 
Ala 365—Benedict v Little, 264 So2d 491. 288 
Ala 638 

Anz —Gertz v Selin, 466 P 2d 46. 11 Anz.App. 495 
Colo—Hinshaw v Department of Welfare. Cuy and 
County of Dcnver, 403 P2d 206, 157 Colo 447 
Ga—Lundin v Hill, 125 SE2d 1U5. 105 Ga.App 449 
Ohio—State ex rei Royal v City of Columbus, 209 
N E 2d 405, 3 Ohio St 2d 154, cert den 86 S Ct 
928. 383 US. 925, 15 LEd2d 845 

99. U S —Palmquist v U S. C A Fla, 283 F 2d 758— 
Nanda v. Ford Motor Co , C A 111, 509 F 2d 213 

Ala.—Parker-Blake Co. v Ladd, 70 So 188, 14 Ala. 
App 407 

Ark —Urapkin v Long. 290 S W 2d 623, 226 Ark 476 
NH—Dodge v Clair. 198 A2d 12. 105 NH 276 
Wyo —Kennedy v Kennedy, 456 P 2d 243, app after 
remand 483 P.2d 516. 

1. U S —Leizerowski v Eastem Freightways, Inc, 

CAPa, 514 F2d 487. 

Cal —Russ-Field Corp v Underwnters at Lloyd’s Lon- 
don. England, 330 P2d 432, 164 CA2d 83— 
Hemphill v Contractors’ State License Bd, 334 
P2d 287, 167 CA2d 340 

Fla—David Properties, Inc v Selk, App, 151 So2d 
334 

Kan—Mitchell v Moon, 478 P2d 203, 206 Kan 213 
Ky.—Grayson Motor Sales, Inc v Shannon, 322 
S W 2d 465 

La—Western Sur Co v Avoyelles Farmers Co-op, 
277 So2d 627 

Mich.—Verburg v City of Grand Rapids 115 N W 2d 
94, 366 Mich. 398 

Mo.—Sears. Roebuck & Co v Hupert App., 352 

S.W.2d 382 

N.H —Welch V. Bergeron, 337 A 2d 341, 115 N H, 179 
N Y -Central Funding Co v Dcglm, 412 N.Y S 2d 
184, 67 AD2d 673, affd 401 N.E2d 417, 48 
NY2d 964. 425 NYS2d 307 
Ohio—Spitz V. Volibar Realty Co, App , 138 N E 2d 
438 

RI—Randall v. Norberg, 403 A2d 240, 121 R I 714 
Tex.—Higginbotham v. Bagley, Civ.App, 346 S W 2d 
142 

Utah—^Flannery v Flannery, 536 P 2d 136. 

2. Ark —CJS. clted in Lasley v Bank of Northeast 

Arkansas, 627 S.W2d 261, 263, 4 Ark App. 42 
Colo—Denvcr Ass’n for Retarded Children, Inc. v 
School Dist No 1 in City and County of Denver, 
535 P.2d 200, 188 Colo 310 
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3. US—US. V Tolbert, CAWis, 406 F.2d 81— 

United Transp. Union, Local Lodge No. 31 v St 
Paul Union Depot Co., C.A.Minn , 434 F 2d 220, 
cert. den. 91 S a. 1194. 401 U.S. 975, 28 L.Ed 2d 
324—Stranahan v A/S Atlantica and Tinfos Pa- 
pnfabrik, C.AOr., 471 F.2d 369, cert den 93 
SCt. 2293. 412 US 906, 36 L.Ed2d 971 
Kan—Baker v City of Leoti, 292 P2d 720, 179 Kan. 
122 

Md —Liu V Dunnigan, 333 A.2d 338, 25 Md App 178 
Ohio—Spitz V. Volibar Realty Co, App, 138 N.E2d 
438 

Tex.—Pena v Salinas. Civ App, 536 S.W.2d 671. 

5. Ark.—Lasley v Bank of Northeast Arkansas, 627 
S.W2d 261, 4 Ark.App 42. 

Cal.—People v. Smith, 48 Cal.Rptr 382, 409 P.2d 222, 
63 C.2d 779, cert. den. 87 S.Ct. 2119, 388 U S 913, 
18 LEd.2d 1353, reh den. 88 S.Q 13. 389 US 
893, 19 L.Ed2d.211 

Ky —Mansbach Metal Co v Com, Dept. of Revenue, 
521 SW2d 85 

NC—DuUn V Faires, 145 SE2d 873, 266 N.C. 257 
R.I.—Scittarelli v. Providence Oas Co., 415 A 2d 1040. 


Case submitted wholly on stipulated facts 
Tex —Employers Cas Co v Amencan Emp Ins Co, 
Civ App , 397 S W 2d 292. err ref no rev err 

6. Ala—Waiker v Southern Trucking Corp, 219 

So 2d 379. 283 Ala 551, 37 A L R 3d 1013 
Kan—Baker v City of Lcoti. 292 P2d 720, 179 Kan 
122 

Md—Garland v Director of Paiuxent Institution. 167 
A2d 91. 224 Mo 653 

SC—Belue v Fetner, 164SE2d 753, 251 SC 600 

Proof not in conflict 

U S —Branding Iron Club v Riggs, C A Oki. 207 F 2d 
720 

7. U S —Associated Beverages Co v P Ballantine & 

Sons, CAGa, 287 F2d 261—Stancil v US, 
D C Va , 200 F Supp 36—U S v Sommers, C A 
Colo. 351 F2d 354—Hinckley v CIR, C.A, 
Mmn, 410 F2d 937 

Cal —Munger & Munger v McBratney, 280 P 2d 232, 
131 C 4 2d Supp 866—Chimenti \ Chimenti, 84 
CalRptr 32. 4CA3d334 
Fla —^Allstate Ins Co. v Duffy, App , 237 So 2d 225 
La—Fenerty v Culotta, 83 So2d 888, 228 La 649 
Mass—Lapp Insulator Co v. Boston & MRR, 112 
N E.2d 359, 330 Mass 205—Maine v Bumett. 179 
N E 2d 903, 343 Mass 555 

Mo —Alexander v Glasgow, 275 S W 2d 339, 365 Mo 
24 

N C—Blair v Fairchilds. 213 S E2d 428, 25 N C.App 
416, cert den 215 SE2d 622, 287 NC 464 
Or—Gunderson Bros Engineenng Corp v State Tax 
Commission, 471 P2d 802, 256 Or 98 
Pa—In re Monheim’s Estate, 304 A2d 115, 451 Pa 
489 

RI—Mart Realty, Inc v Norberg, 303 A2d 361, 111 
RI 402 

Tex—Parsons v Watley, Civ App, 492 SW2d 61 
Wis—Markham v Markham, 223 NW2d 616, 65 
Wis 2d 735. 

Appeal 

(2) U S.—U S ex rei Barksdalc v BlacLbum, C A 
La, 610 F2d 253. on reheanng 639 F2d 1115, cert 
den 102 S Ct 603. 454 U S 1056, 70 L Ed.2d 593. 
Kan—Beall v Hardie, 279 P2d 276, 177 Kan 353 
Mo,—Elder v Delcour. 269 S.W 2d 17, 364 Mo 835, 47 

A L R 2d 370 

(3) Other statements 

U S —Gambill v U.S. C A Ky, 276 F.2d 180. 

Anz,—Wolf Corp v Louis, 464 P 2d 672, 11 Anz App 
352 

Ark —DuBois v. State. 494 S.W 2d 700, 254 Ark. 543. 

app. after remand 527 S.W.2d 595, 258 Ark 459. 
Cal.—People v Payne, 81 Cal.Rptr 635, 1 CA3d 361 
Hawaii—Matter of 711 Motors, Inc , 547 P 2d 1343, 56 
Haw. 644 

111 —^People V Wiggins, 293 N.E 2d 696, 9 III App 3d 
1078. 

N.C—Ferguson v. Morgan, 191 S.E2d 817, 282 NC 
83 

Tex—Walters v State. Cr, 491 S W 2d 685. 

Wyo—Richmond v State, 554 P 2d 1217, reh den 558 
P2d 509. 

8. N C —Rutherford v Harbison, 118 S.E 2d 540, 254 

N.C. 236 

9. US.—U.S V Sampsell, CA.Cal., 224 F.2d 721— 
' Crane v Wikle, CA.Cal., 298 F.2d 261—Gordon 

Mailloux Enterpnses, Inc. v Firemen^s Ins. Co. of 
Newark, N J., C A Guam, 366 F.2d 740 
Cal —Munger & Munger v McBratney, 280 P.2d 232, 
131CA2dSupp 866 

Ind.—Tahash v. Clements, 125 N.E2d 439, 234 Ind 
197. 

Kan—State v Teeslink, 278 P.2d 591, 177 Kan 268. 
Mo.—Milton Const. & Supply Co v Metropolitan St 
Louis Sewer Dist, 352 S W.2d 685. 

Mont.—Hughes v. Melby, 362 P.2d 1014, 139 Mont 
308 

N.C.—Qty of Greensboro v Wall, 101 S E.2d 413, 247 
N.C. 516—Piedmont Cantcen Service, Inc v. John¬ 
son. 123 SE2d 582, 256 N.C 155, 91 ALR.2d 
1127 
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Page 69 

Ohio—Women’s Federal Sav and Loan Ass'n \ Cuya- 
hoga County Bd of Revision, 212 N£2d 828 
Tex —Ne\sman Bros Drilling Co v Stanolind Oil & 
Gas Co , Civ App, 296 S W 2d 567, revd on oth 
grds, 305 SW2d 169, 157 Tex 489—Perry v 
Aetna Life Ins Co of Conn , Civ App , 380 S W 2d 
868, err ref no rev err 

Issues 

(1) Ind—Anderson v Pre-Fab Transit Co, Inc, 
App, 409 NE2d 1157 

lowa—Cleghorn \ Benjamin, 31 N W 2d 887, 239 lowa 
455 

Resolution of conflict in facts set out in stipiila- 
tion 

w Va —State ex rei Hardesty v. Aracoma—Chief Lo- 
gan No 4523, Veterans of Foreign Wars of U S, 
Inc . 129 S E 2d 921, 147 W Va 645 
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11. Anz—Wolf Corp v Louis. 464 P2d 672, 11 
Anz App 352 

Cal—Mangini v Wolfschmidt, Limited, 13 CalRptr. 
503, 192 C A 2d 64 

12. U S.—Archer v C.I R, C A.Ga., 227 F 2d 270- 
U S v Sims, C A Mo, 529 F 2d 10 

Tex —Williams v State, Cr, 492 S.W 2d 507. 

Prima facie case 

US—Getty Oil Co v US. 399 F2d 222, 185 CtO- 
244. 

Cal—Hohn v Riverside County Flood Control and 
Water Conservation Dist, 39 Cal Rptr 647, 228 
C.A 2d 605. 

La —Johnson v. National Life & Acc Ins. Co, App, 
331 So2d 87 

Not competent evidence 

Ark —Wabash Life Ins Co v Parchman, 458 S.W.2d 
390 

Cal—People v Hali, 167 CalRptr 844, 616 P2d 826, 
28 C.3d 143 

13. U S -Lawrence v U.S . C A Tex, 378 F.2d 452. 

‘ Cal —Austin v City of Santa Monica, 44 Cal Rptr. 857, 

234 C A 2d 841—In re Estate of Burson, 124 Cal. 
Rptr 105, 51 CA3d 300 

Mo —Alexander v Glasgow, 275 S.W 2d 339, 365 Mo. 
24 

14. N C —U Dnve It Auto Ca v Atlantic Fire Ins. 
Co., 80 S.E 2d 35. 239 N.C. 416—Town of Blow- 
ing Rock V Oregone, 90 S.£2d 898, 243 N.C. 
364 

15. Cal—Division of Labor Law Enforcement v. 
Bcooks, 38 CalRptr. 284, 226 C A2d 631. 

Ohio—Cunningham v J. A Myers Co., 200 N.R2d 
305, 176 Ohio St. 410 

Court shonld disregard speciai flndings 
Tex.—DoAlI Dallas Co. v Trinity Nat Bank of Dallas, 
Civ App., 498 SW.2d 396, err. ref. no rev. err. 

16. Agreed facts held to snstain finding 
N.C.—Ahoskie Production Credit Ass’n v Whedbee. 

ll0SE2d 795, 251 NC. 24. 

17. Cal—Miller v. Hassen, 6 CalRptr. 202, 182 
CA.2d 370 

111 —People V Thomton, 282 N E2d 276. 4 nLApp.3d 
896 

Pa —Com, Pennsylvania Labor Relations Bd. v. Venan- 
go/Clanon Mental Health Center, Inc, Cmwlth., 
415 A.2d 1259, 52 Pa.Cmwlth 341. 

Tex.—Schreiber v State, Cr, 480 S W 2d 688. 

A stipulation on a material fact is 
treated as evidence in the nature of an 
admission.^* * 

18.5. Cal—Turiner Gas Co., Inc. v. Workmen’s 
Compensation Appeals Bd., 120 Cal.Rptr. 663, 47 
C.A 3d 286. 

Where facts are stipulated they are 
deemed established as fully as if deter- 
mined by a jury verdict.‘**° 
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18.10. NC—Thomas v ^oole, 282 S E 2d 515. 54 
NCApp 239, review den 287 S E 2d 902. 304 
NC 733 

19. Kan—Bcach s Beach. 367 P2d 74, 189 Kan 29 
N C —Rutherford v Harbison. 118 S E 2d 540, 254 

NC 236 

Ohio—Cunninghatn J A M>ers Co . 200 N E 2d 

305, 176 Ohio St 410—Rra^^u, Inc \ Liquor 
Control Commission, 349 N E 2d 304. 46 Ohio 
St 2d 436, 75 O O 2d 494 
Okl —Nanonka v Hoskins, 645 p 2d 507 
Pa—Frankel v Reliance Mui Life Ins Co of 111. 184 
A 2d 305, 199 Pa Super 295 

Whether plaintiff entitled to judgment as matter 
of law 

Okl —American Iron & Mach Works Co v Insurance 
Co of North Amenca, 375 P 2d 873 

Question one of law 

Colo—Barocas v Bohemia Import Co, Inc, 518 P 2d 
850, 33 Colo App 263 

20. Mich —City of Dearborn ^ Michigan Turnpike 
Authoniy, 73 NW2d 544, 344 Mich 37 

N Y —Pink V Isie Theatncal Corp . 3 N E 2d 521. 271 
N.Y. 390, motion den 4 N E 2d 251, 272 N Y 500 
N C —Ahoskie Production Credit .Ass’n v Whedbee, 
110SE2d 795, 251 NC 24 
Tex—Employers Cas Co v. American Emp Ins Co. 
Civ App, 397 S W 2d 292, err ref no rev err 
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21. N C —Town of Blowing Rock v Gregone, 90 
S.E 2d 898, 243 N C 364 

Verdict held proper 

Ariz.—Busy Bee Buflfet, Inc v Ferrell, 310 P 2d 817, 82 
Anz 192 

Ind—Hamp v State, 301 NE2d 412, 157 Ind App 
567. 

22. Kan —Oty of Wichita v Unified School Dist No 
259 (Wichita), Sedg>Mck County, 439 P2d 162, 
201 Kan 110, app after remand 472 P 2d 253, 205 
Kan 701 

Tex —Mortenson v Trammeli, Civ App, 604 S W 2d 
269, err ref no rev err 

A trial court is not required to advise 
accused of his right to confrontation in 
a trial that is tantamount to a plea of 
guilty in which each of the elements of 
the crime is stipulated to and no de¬ 
fense is offered.^’ 

23.5. U S.—U S V Schuster, C A Cal, 734 F 2d 424, 
cert. den 105 S Ct 959, 83 L Ed 2d 965. 

25. Statement of agreed facts with right of 
court to determine admissibility 

Ga—Northwestern University v. Cnsp, 88 SE.2d 26, 
211 Ga. 636 

26. US—Russell Box Co v CIR, CA, 208 F2d 
452—Beck v U.S. C A.Wash . 298 F.2d 622, cert 
den 82 S.Ct 1558, 370 US 919. 8 LEd2d 
499—Bumett v. CI R, C A.Tex . 356 F 2d 755, 
cert. den. 87 S Q 77. 385 U S 832, 17 L Ed 2d 
68—Rezazadeh v C I.R. C A Wis. 356 F 2d 898 

Cal,—Stafford-Lewis v. Wain, 276 P2d 157, 128 
C A 2d 614 

Kan —Board of Com’rs of Shawnee County v Thomas, 
140 P. 849, 92 Kan 408 

Mass—Metcalf & Eddy, Inc. v City of Linn, 474 
N.E2d 196, 19 Mass App 974, review den 477 
N E.2d 595. 394 Mass 1103 
Tex—Rodnguez v State, Cr. 373 SW2d 258—Hill- 
crest State Bank of University Park v. Evis-South- 
west, Inc, Civ App, 402 S.W 2d 276, err ref no 
rev err., Sup, 409 S W 2d 841 

Additional proof; discretion of court 
(1) Del,—Blandin v. United North & South Develop- 
mcnt Co. 121 A2d 686, 35 DelCh 471, Affd, 134 
A.2d 706, 36 Del Ch 538 
lowa—State v Nowlin, 244 N W 2d 596 
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27, Minn —Craiginile \ Soreii-Hon. 80 N W 2d 45 248 
Mmii 28b 

Mont—CJ.S cited in Gnnde \ Tindall, 562 P 2d 818 
821 172 Mont 199 

28. Stipulation as to record owner 

N D—Lnited Accounts Inc v Larson, 121 N W'2d 
628 
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31. L S —Buticr V Nortblk Southern Ry Co, D C 
N C. 140 F Supp 601 

Effect of bilateral summary judgment motions 

Wi-,—-Wiegand \ Gissal 138 NW2d 740, 28 Wis2d 
488 

32. N D —C.J.S. black letter summary quoted in 
Bjerken * Ames Saiid & Gravel Co, Inc, 206 
N W 2d 884 889 

33. L S —C I R N Finley C A, 265 F 2d 885. cert 
den SOSCt 87 

On remand of case 

U S —U S V Harding. C A Colo. 507 F 2d 294, cert 
den 95 S Ct 1437, 420 U S 997, 43 L Ed 2d 679 

Agreement between counsel that de- 
cision in one case will control all mat- 
ters involved in companion case is bind- 
ing.^^' 

35.1. Ga —Dye v Hirsch. 90 S E 2d 332, 92 Ga.App 
803 

Where a stipulation as to amount 
has been condiiioned on the validity of 
a particular system of accounting 
w-hich has been held invalid on appeal, 
the stipulation is ineffective in a re- 
trial.^’^ 

35.5. Ga—Blackinon v Dilworth, 189 SE2d 106, 
125 GaApp 823 

36. US—Russell v U S , C A Cal, 288 F 2d 520, 
cert den 83 SCi 296, 371 US 926, 9 LEd2d 
234-Kreps v C1R, C A N Y, 351 F 2d 1—U S 
V Sommers, C A Colo, 351 F2d 354 

Ala—Spradley v State, CrApp, 414 So2d 170 
Ark —Jones v Brooks, 343 S W 2d 99, 233 Ark 148— 
DuBois > State, 494 S W 2d 700, 254 Ark 543, 
app alter remand 527 S W 2d 595, 258 Ark 459 
Cal —People v Gambos, 84 Cal Rpir 908, 5 C A 3d 
187 

Conn —DeRosa v Terry Steam Turbine Co, 214 A 2d 
684, 26 Conn Supp 131 

Ga—Tribble v State, 80 SE2d 711, 89 GaApp 593 
111—People V Kane, 333 NE2d 247, 31 111 App 3d 
500—Bridges v Neighbors, 336 N E 2d 233, 32 
111 App 3d 704 

Ind —Rassi v 1 runkline Gas Co, 240 N E 2d 49, 262 
Ind 1 

La —AJleman v State, Dept of Higbways, App 3 Civ, 
416 Sc2d 272, wiit den., Sup, 421 ^2d 907. 
Md—Murray v State, 174 A2d 794, 226 Md 624 
N C.—State v Mitchell, 196 S E2d 736, 283 N C 462 
Tex —Steward \ State, Cr, 422 S W 2d 733 
Criminal cases 

Fla —Fischler v Askew, App, 349 So 2d 227 
111—People V Morns. 285 N.E2d 247, 6 111 App 3d 
136—People v Buford, 312 N.E.2d 796, 19 111 
App 3d 766 

La—State v Pounds, 359 So2d 150 
Mich.—People v Stewart, 256 N W 2d 31, 400 Mich 
540 

NJ—State V Leach, 362 A2d 1286, 143 NJ Super 
289 

Okl —Dnver v. State, Cr, 634 P 2d 760 

37. U S —Niagara Mohawk Power Corp v U S, 525 
F2d 1380, 207 Ct a 576 

Ala—Spradley v State, CrApp., 414 So2d 170 


Cal —People v Gambos. 84 Cal Rptr 908, 5 C A 3d 
187—Smith V City of Riverside, 110 Cal Rptr 67, 
34 C A 3d 529 

Ga —School Boy Sportwear Corp v Cornelia Garment 
Co. 126 SE2d 248, 106 GaApp 99 
111 -People V Hodges, 332 N E 2d 677. 30 111 App 3d 
912 

Me—Vashon v Quinon, 184 A 2d 776, 158 Me 386 
Mo —Mutual Fmance Co v Goodman Finance Co, 
App. 367 SW2d 31 

N J —Woodhouse v Woodhouse, 105 A 2d 517, 15 N / 
550 

N C—Edwards v City of Raleigh, 81 S E2d 273, 240 
NC 137 

Tex—Associates Development Corp v WF & JF 
Barnes, Inc , Civ App , 614 S W 2d 876, err dism 
Vt —Travelers Ins Co v Blanchard, 433 A 2d 296, 139 
Vt 559 

Wyo —Moore v State, 542 P 2d 109 

38. US—Koelling v US. DCNeb, 171 FSupp 
214 

39. U S —Foster v U S , D C Tex , 85 F Supp 447 
Colo—People v Hanson, 537 P2d 739, 189 Colo 

101—Board of County Com’rs of Weld County v 
Highland Mobile Home Park, Inc , App, 543 P 2d 
103 

Mich —Kenny v Village of Novi, 141 N W 2d 56, 377 
Mich 476 

Tex —May v City of McKinney, Civ App , 479 S W 2d 
114, err ref no rev err 

Waiver 

Mass —Rzeznik v Chief of Poltce of Southampton, 373 
NE2d 1128, 374 Mass 475 

40. III—Braden v Weinert, 423 NE2d 1326, 53 
III Dec 522, 97 111 App 3d 929 

43. Me—Bragdon v Smith, 12 A2d 665, 136 Me. 
474 

44. La—State v VanderhofT, 415 So2d 190 

Or—Johnson v City of Astoria, 363 P 2d 571, 227 Or 
585 

Tex —Smith v. State. Cr, 411 S W 2d 548 
Amendment 
(3) Other matters 

Anz—Ries v McComb, 545 P2d 65, 25 AnzApp 
554 * 
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45. Ala—Stewart v Childress, 111 So2d 8, 269 Ala. 
87 

Tex—Banker v. JefTerson County Water Control and 
Imp Dist No One, Civ App, 277 SW2d 130 

Defect in petition held supplied by statement of 
facts 

Pa—Flynn v Rodkey. 159 A 2d 265, 192 Pa Super 56. 
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59. U S.—U S V Elhson, C A Cal. 469 F 2d 413— 
U S v Ohver, C A N Y. 523 F.2d 253 
Cal—Black v Black, 204 P 2d 950, 91 Cal App 2d 
328—Fran-Well Heater Co. v Robinson, 5 Cal 
Rptr 900, 182 CA.2d 125 

111—People V McAllister, 334 NE2d 885, 31 IU. 
App 3d 825 

Ind —Raper v Union Federal Sav and Loan Ass’n of 
Evansville. 336 NE2d 840, 166 Ind App. 482 
lowa—Naxera v Wathan. 159 N W.2d 513. 

Me—Dead River Co v. Assessors of Houlton, 103 
A 2d 123, 149 Me. 349—Fitzgerald v. Baxter State 
Park Authonty, 385 A.2d 189. 

Mich—Fnedman v Winshall, 73 N.W2d 248, 343 
Mich 647 

N M —Till V Jones, App, 497 P 2d 745, 83 N M 743, 
cert den. 497 P 2d 742, 83 N.M 740 
N.C.—State v Tippett. 155 S E 2d 269, 270 N C 588. 
Okl—Continental Oil Co v National Fire Ins Co. of 
Connecticut, 541 P.2d 1315. 

R.I —Randall v. Norberg, 403 A 2d 240, 121 R I 714 
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Burden to overcome presumptions or inferences 
III—People V Garrett, 326 NE2d 143. 26 IllApp3d 
786. revd. on oth grds 339 N.E 2d 753. 62 1112d 
151 

La —In re Liquidation oF Delta Sec Bank & Trubt Co, 
App, 327 So2d 163 

61. S C —C.J.S. cited in Garrett v Pilot Life Ins Co. 
128 SE2d 171, 173, 241 S C. 299 

62. US—Hancock Bank v US, DCMiss, 254 
FSupp 206, afTd . C A . 400 F2d 975 

Cal—Tassi v Tassi, 325 P2d 872. 160 CA2d 680 
Conn.—State v Fico. 162 A2d 697, 147 Conn 426 
Fla—Schottenstein v Schottenstem, App., 384 So2d 
933 

Ohio—Case v Business Centers, Inc, 357 N E 2d 47, 48 
Ohio App2d 267, 2 00 3d 229 
S C —CJ.S. cited in Garrett v Pilot Life Ins Co, 128 
S.E2d ni, 173, 241 SC 299 

63. U S —U S. V Gibson-Speaality Co, C A Moni. 
507 F2d 446. 

lowa—Bartels v Hennessey Bros. Inc., 164 N.W 2d 87 
N.J.—Maplewood Tp, Essex County v. Essex County 
Bd of Taxation, 120 A 2d 783, 39 N J Super 202 
S.C.—CJ.S. dted In Garrett v Pilot Life Ins Co, 128 
SE2d 171, 173, 241 SC 299 
Tenn—Steiner-Liff Iron & Metal Co v. Woodmont 
Country Club. 480 S W2d 533 

Contrary inferences 

U s.— Stewart v U S. C.A Fla., 512 F 2d 269 

64. Mont—CJ.S. cited in Gnnde v Tindall, 562 
P2d 818, 820, 172 Mont 199 

S C.— CJJS. cited in Garrett v. Pilot Life Ins Co, 128 
S.E2d 171, 173, 241 S.C. 299 

66. U.S—Purvis V Great Falis Bldg. and Const 
Trades Council, D C Mont., 266 F Supp 661. 

Colo —Southland Corp. v D C Bums Realty & Trust 
Co. 444 P.2d 394, 166 Colo 444 
Tex.—Perry v Aetna Life Ins. Co of Conn, Civ App, 
380 S.W 2d 868, err ref. no rev err —Calvert v 
General Retail Corp., Civ.App, 390 S W 2d 10, err 
ref. no rev err —Stewart v Mobley, Civ.App., 500 
S W 2d 246, err ref no rev err. 

Essential difference from ordinary stipulation 
Tex.—^Farah v First Nat Bank of Ft. Worth, App, 624 
S W 2d 341, error refused n r e 

67. Ala —Parker-Blake Co v Ladd, 70 So 188, 14 
Ala App 407. 

111.—People V Maunce, 202 N.E2d 480, 31 I11.2d 456 
N M -TilI V. Jones. App., 497 P.2d 745, 83 N.M. 743, 
cert. den 497 P.2d 742. 83 N M 740 
N C —U Dnve It Auto Co. v Atlantic Fire Ins Co., 80 
S.E2d 35, 239 N.C 416. 

Or—State v Nagel, 567 P2d 585, 30 Or.App. 495 

page 74 

68. U.S.—Fisher v. American Nat Ins Co, D.C Pa., 

^ 137 F.Supp. 902, affd., C A.. 241 F.2d 175 

N.C —U Drive It Auto Co. v. Atlantic Fire Ins. Co, 
supra, n. 67. 

69. Pa—Bums v. Employers* Uability Assur Corp., 
82 Dauph. 375, affd. 209 A.2d 27. 205 Pa.Super 
389—Conyer v. Borough of Nomstown, 428 A 2d 
749, 58 Pa.Cmwlth 629. 

70. Colo—Weather Engineering & Mfg., Inc v Pi- 
non Springs Condominiums, Inc, 563 P.2d 346, 
192 Colo 495 

Conclnsion not warranted 

Okl.—Abemathy v; Otis Elevator Corp., 533 P.2d 971 
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73. U S —National Steel & Shipbuilding Co v U S, 
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Cal —People v Macafee, 167 Cal Rptr 495. 109 C A 3d 
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Ga—Housing Autbonty of City of Atlanta v New, 136 
S E2d 732. 220 Ga 1. on remand 137 S E 2d 487. 
109 Ga App 809 

N Y —Jones v Jones, 137 N Y S 2d 189, 285 App Div 
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74. NC—Pnnce v Pnnce. 173 SE2d 567, 7 NC 
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75. Anz—Rice v Tucson Transit Corp, 466 P 2d 
801, 11 Anz App 582 

Cal—People By and Through Dept of Public Works v 
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232, 15 A D 2d 494—People v Gardner, 242 N Y 
S 2d 93, 39 Misc 2d 870 
Okl —Montgomery v State. Cr., 474 P.2d 667 
Or—Meicr v Bray, 475 P 2d 587. 256 Or 613 
Pa—Finke v Manno, 23 Beaver 101—Com v Tick, 
Inc. 38 D & C 2d 299 

R1—SeaporceI Metals, Inc v Ciccone, 166 A 2d 130, 
92 RI 31 

SC—Spell v Traxler, 93 S E 2d 601, 229 SC 466 
Tex —0’Donnell v Preston, Civ App, 301 S W 2d 288, 
err ref no rev err 

Physical examination of defendant 
Tex —Martincz v State. 333 S W 2d 370, 169 Tex Cr R 
229 

Standard of reasonable doubt not waived by 
stipulating to trial on preliminary tran- 
script 

Cal —People v Clements, 20 Cal Rptr 766, 202 C A 2d 
284 

Matters with respect to deliberatlon of jury 
Cal —People v Bevcrly. 43 Cal Rptr 743, 233 C A 2d 
702, cert den 86 SCt 1937, 384 US 1014, 16 
LEd2d 1035, reh den 87 SCt 18, 385 US 891. 
17 LEd2d 124 
Bifurcated hearing 

Mmn.—Drew v Drew, 244 NW2d 491, 309 Minn 
577. 

Stipulation constituting waiver 
Cal—Farrar, Hemck and Associates v. Safecare Co, 
Inc, 171 Cal Rptr 191, llSCA3d 123 
Mont —Easton v Easton, 574 P 2d 989, 175 Mont 416. 
Sununary judgment proceeding 
U S —Marden v. International Ass'n of Machmists and 
Aerospace Workers, C A Fla., 576 F.2d 576 
Case not rendered moot 
DC—National Audubon Soc. v Andrus, DC., 442 
FSupp 42 
Cross examination 

N Y —People v. Cotton, 402 N Y S 2d 871, 61 A.D.2d 
881 

Witnesses 

D C.—T V. Tower, Inc v Marshall, D.C., 444 F.Supp. 
1233. 
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79. U.S-US. v. Knohl, CAN.Y. 379 F.2d 427, 
cert. den 88 S.Ct. 472, 389 U.S 973, 19 L.Ed.2d 
465. 

81. Va—Elder v HoUand, ISS SE2d 369, 208 Va. 
15. 

Right to open and close 
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App, 420 S.W.2d 816 
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Mont, 663 F2d 882. 
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La.—Wnght v Sabine River Authority, App., 308 So.2d 
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18—Lewis V. Neblett, 311 P.2d 489, 48 C2d 564— 
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Anderson v Enfcyn, 55 Cal Rpir 634. 247 C A 2d 
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Okl —In re Hess' Estaie, 379 P 2d 851, app dism and 
cen den 84 SCt 157, 375 L'S 45. 11 L £d 2d 
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App , 247 So 2d 755 
lowa—Wells v Wells. 168 N W2d 54 
Or.—Simpson v Simpson, 689 P 2d 1040, 70 Or App 
381 

87. Anz.—State Bar v Supenor Coun, 556 P 2d 315, 
113 Anz 440 

Mont—Counts v, Chapman. 589 P2d 151. 180 Mont 
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1379, 16 Wash.App 92 

Wis—In re HiU's HilI, 59 N W 2d 437, 264 Wis 410, 
mandate am 60 N.W.2d 254, 264 Wis 410 

89. III—Swank v Bertuca. 353 NE2d 415, 41 IU 
App 3d 229 
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260 N.Y.S.2d 539, 46 Misc 2d 847—Smith v, Robi- 
lotto, 276 N Y S 2d 323, 27 A D 2d 684. 
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91. Motion for new trial 
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den. 91 S.Ct. 89, 400 US 844, 27 LEd.2d 81. 

Excuse of juror 

U.S.—U.S. V. Paccnte, C A.I11, 503 F.2d 543, cert. den. 
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Okl—Smith V Clark, 315 P2d 960 
Pa—Foote v. Maryland Cas Co, 186 A 2d 255, 409 
Pa 307—Lynch v Metropolitan Life Ins Co, 222 
A 2d 925, 422 Pa 488 
S D.—Matter of J M A. 286 N W 2d 324 
Tenn—Aetna Cas & Sur Co v Miller, 491 S W 2d 85 
• Tex.—Gnfiin v Gulf, C & S.F Ry Co, Civ App, 298 
S W 2d 659—Getz v Collins, Civ App. 303 S W 2d 
818—Chavis v King, QvApp, 351 SW2d 265— 
Mansell v Hendnckson, Civ.App, 417 S W 2d 908 
—Hospital Ass’n of Southern Pac Lines in Texas 
and Louisiana v Gianelloni, Civ App ,431 S W 2d 
949—Doyle v Second Mastcr-Bilt Homes, Inc, 
Civ App, 453 S W 2d 226, err ref no rev err — 
Betts V Baldwin, Civ App, 482 S W 2d 299. 

Vt —Smith V State Highway Bd , 292 A 2d 814, 130 Vt 
317 

WVa—Butler v Smith’s Transfer Corp, 128 SE2d 
32. 147 W Va 402. 

Wis—Wussow V Commercial Mechanisms, Inc, 293 
N W 2d 897, 97 Wis 2d 136 
Wyo —Nichols v Pangarova, 443 P 2d 756. 
Insufllcient ad damnum in writ 
(2) Jury verdict in trial de novo not limited by stipu- 
lated amount 

NY,—Lazzaro v Schmzing, 374 NYS2d 49 
AD2d 1006 
Proof of damage 
(4) Other matters. 

U.S—U S. V 615 10 Acres of Land, More or Less, in 
Grayson et al. Counties, Com of Va, D C Va, 327 
FSupp 691 

Cal.—City of Los Angeles v Monahan, 127 Cal Rptr 
763, 55 C A 3d 846 

Hawaii—City and County of Honolulu v Bishon Tmst 
Co, 404 P 2d 373, 48 Haw 444, 23 A L R 3d 692 
Kan.—Dondlinger & Sons’ Const Co., Inc. v Emcco, 
Inc., 606 P2d 1026, 227 Kan. 301. 

Okl —Davidson v First State Bank & Tmst Co, Yale, 
559 P2d 1228. 

Or—Storey v Madsen, 554 P2d 500, 276 Or 181 

Interest 

(1) U.S.—Firemen’s Fund Ins Co v. Standard Oil 
Co of Cal, CACal, 339 F2d 148—US v Bolt, 
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DCTenn. 246 FSupp 583, afTd, CA, 375 F2d 
725—U S V 278 59 Acres of Land. More or Less. m 
Brevard Count>. State of Fla, C A Fla , 364 F 2d 63— 
Economy Plumbing & Heating Co, Inc v US., 470 
F2d 585, 200 Ct Cl 31 

Cal —Municr v Hawkins, 12 Cal Rptr 274, 190 C A 2d 
655 

Colo—Hawkins v Powers, App, 635 P2d 915 
La—Patout v RS & S, Inc, App, 342 So2d 1161. 
Mass—Swift v Amencan Universal Ins Co, 212 
NE2d 448, 349 Mass 637, 19 AL.R3d 1145 
Mich —Dittus V Geyman, 242 N W 2d 800, 68 Mich 
App 433 

Mo —Filmakers Reieasing Organization v Realart Pic- 
tures of St Louis, Inc, App, 374 S W 2d 535 
N Y —Chase Manhattan Bank (N A ) v State, 367 
N Y S 2d 580, 48 A D2d 11, affd 357 N E 2d 366, 
40 Ny2d 590. 388 N YS2d 896 
N C—Jackson v City of Gastonia, 100 S E.2d 241, 247 
NC 88 

Pa —Mauch v Pension Bd of City of Pittsburgh, 119 
A2d 193, 383 Pa 448 

Wis —Wyandotte Chemicals Corp v Royal Elee Mfg 
Co, Inc, 225 N W 2d 648, 66 Wis 2d 577. 

(2) Hawaii—City and County of Honolulu v. Bishop 
Trust Co. 404 P 2d 373, 48 Haw 444, 23 A L R 3d 692 
Damage award mooted 

La—Charia v Stanley. App , 359 So 2d 291, wnt den., 
Sup , 362 So 2d 579 

No relation back 

Wash —Pearson Const Corp v Intertherm, 566 P 2d 
575, 18 Wash App 17 
Costa 

Hawaii—Smothers v Renander, 633 P 2d 556, 2 Haw 
App 400 
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38. Utah—Jenkins v Jenkins, 281 P.2d 989, 3 Utah 

2d 200 I 

39. U S —Los Angeles Shipbuilding & Drydock Corp 
v U.S, CAai, 289 F2d 222—Long v Bacon, 
DCIowa, 239 FSupp. 911. 

NY—Drazin v. Drazm, 295 NY.S2d 183, 31 A.D2d 
531 

N D —State Bank of Towner, Inc v Rauh. 288 N W.2d 
299 

WVa—Hardin v New York Cent. R Co, 116 S.E.2d 
697, 145 W Va 676 

40. D C —Waltemeyer v Autocar Sales & Service 
Co, MunApp, 103 A2d 921. 

Nev—Conrad v Sadur. 422 P2d 236, 83 Nev 39 
Or —State ex rei Everett v Sanders, 544 P 2d 1043, 274 
Or. 75. 

41. U S —U S V. Webb, C A Md.. 595 F.2d 203 

Cal —Sweeney v McClaran, 130 Cal Rptr 205, 58 
CA3d 824. 

111 —In Interest of Sudler, App., 328 N E.2d 909, 28 
111 App 3d 1037, cert den 97 S Q 60, 429 U.S. 
817, 50 LEd2d 77 

Mass—Glenn Acres, Inc v Qiffwood Corp, 228 
NE2d 835, 353 Mass 150. 

42. U S —Monett v U S, 419 F 2d 434, 190 Q Cl. I, 
cert den 91 S.Ct 91, 400 U S. 846, 27 L Ed 2d 
82 

Fla —Geiser v Permacrete, Inc, ^0 So 2d 610 
La,-Moak v Link-Belt Co. 242 So2d 515, 257 U 
281—Hightower v. Dixie Auto Ins. Co, App., 247 
So.2d 912—Gallin v Travelers Ins Co., App, 323 
So 2d 908, wnt den 329 So.2d 452. 

Tex —Krupp Organization v. Belin Commumties, Inc., 
Civ.App., 582 SW.2d 514, err ref no rev err. 

43. US.—Wintcr v Wclkcr, DCPa., 174 F.Supp. 
836—Lipp V National'Screen Service Corp, D.C. 
Pa, 188 FSupp. 245, afTd., CA. 290 F2d 321, 
cen den 82 S.Q. 61. 368 U.S 835, 7 L.Ed2d 36 

Fla.Tr-Sperry v Rodgers, App., 399 So.2d 465. 

La —Emmeo Ins Co v Aetna Cas. & Sur Co., App., 
86 So2d 249—Campbell Const. Co. v. Bamhill 
Bros, Inc , App , 243 So.2d 776. 

Ohio—Miles V. NJ Motors, Inc, 338 N.E2d 784, 44 
Ohio App 2d 351, 73 O.0.2d 404 
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Pa —Temple v A.ble Tool Co. Inc . 359 A 2d 412, 240 
Pa Super 609 

45. Fld—Adams v Dade Couniy. App, 335 So2d 
594 

Tex —Person v Latham, Civ App, 582 S W 2d 246, err 
ref no rcv err 

Time limit not set 

Conn —Tishman Equipment Leasing, Inc v Levm, 202 
A2d 504, 152 Conn 23 

§ 28. — As to Review 
page 81 

53. US.-US V Miller, CANY, 248 F2d 163- 
State of Alaska v Udall, C A Alaska, 420 F 2d 
938, cert den 90 SCt 1522, 397 US 1076, 25 
LEd2d 811 

Alaika—Channel Flying, Inc v Bernhardt, 451 P2d 
570 

Cal—Allen v Gardner, 298 P2d 585, 142 CA2d 
467—People v Barrozo, 56 Cal Rptr. 491, 423 P 2d 
563, 65 C2d 810 

Conn—State v. RafTone, 285 A2d 323, 161 Conn 117 
Hawaii—State v Vincent, 450 P2d 996, 51 Haw 40 
Idaho—Big Lost River Irr Dist v Zollinger, 363 P 2d 
706. 83 Idaho 401 

III.—Ashton V Sweeney, 112 NE2d 183, 350 111 App 
135 

La—State ex rcl Comforto v City of New Orleans, 
App, 124 So2d 155. 

Nev—Haughton Elevator Co v R C Johnson and 
Associates, 494 P2d 961, 88 Nev 165 
N.Y—Jones v. Wicks. 213 NYS2d 759, 29 Misc 2d 
781, affd 227 N Y.S.2d 486. 16 A D 2d 685, app 
dism 185 N.E2d 900, 12 NY2d 667. 233 NY 
S2d 460, affd. 190 NE2d 240, 12 NY2d 1049, 
239 N.Y S 2d 880—Remold Realty, Inc v. Kensico 
Acres. Inc, 217 N Y S 2d 229, 13 A D 2d 1034— 
Musman v Modem Deb, Inc, 411 NYS.2d 330, 
66 A D.2d 719, affd. 401 N E 2d 217, 48 N Y 2d 
941, 425 NYS2d 95 

N.C—State v, Hali, 147 SE2d 548, 267 NC 90 
Ohio-City of Litna v Elhott, 217 N E2d 878, 6 Ohio 
App.2d 243. 

Okl —Arthur v Arthur, 354 P 2d 199—Pitman v State, 
Cr, 487 P.2d 716 

Pa.—Com V Budd, 140 A 2d 346, 186 Pa Super. 65— 
Washington Mali v. Board for Assessment and 
Revision of Taxes of Washington County, 285 A 2d 
885, 4 PaCmwIth 251—Stardust, Inc v Com., 
Liquor Control Bd., 374 A.2d 989, 30 Pa Cmwlth. 
569 

Tenn.—Shay v. Harper. 303 S.W 2d 335, 202 Tenn. 141 
Tex.—McDonald v. State. Cr., 385 S.W 2d 253. 
Particular stipulations 
(S) Other stipulations. 

Ark—Jones v. Donovan, 426 SW.2d 390, 244 Ark 
474 

Cal.—^Vestal v. State Personnel Bd. of State of Cal., 3 
Cal.Rptr 618, 178 CA2d 920—In re KetcheI, 66 
aiRptr. 881. 438 P2d625 
Fla.—Maddox v. Dade County. App, 321 So.2d 610 
lowa—lowa Public Service Co. v. Sioux City. 116 
N.W.2d 466, 254 lowa 22 

La —Weber v. Press of H N Comay, Inc, App, 144 
So.2d 581—Red Ball Motor Frei^t, Inc. v Young- 
er Bros. Inc.. App, 204 So.2d 781 
Mass —Frammgham Fire Fighters Local 1652, lAFF, 
AFL-CIO v Town of Framingham, 319 N.E2d 
912, 2 Mass.App. 899 

Mich.—In re Brown, 177 N.W 2d 732, 22 MichApp 
459. 

Mont.—Fiaser v. Qark,' 352 P 2d 681, 137 Mont 362. 
Neb.—City of Omaha Human Relations Dept v. City 
Wide Rock & Excavating Co., 268 N.W 2d 98, 201 
Neb. 405. 

N.H.—Massachusetts Bonding & Ins. Co v. Keefe, 127 
A.2d 266, 100 N.H. 361. 

N.Y.—Liberty Mul Ins Co. v Mart, 134 N.YS.2d 
132, 284 App.Div 668. 

N.C—State v. Hunter, 96 S E2d 840, 245 NC. 607 
N.D—Sittner v. Mistelski, 140 N.W.2d 360. 


Okl —City of Lawton v Lewis, 566 P 2d 133 
Or—State v Haynev 602 P2d 272, 288 Or 59. teri 
den 100 S Ct 2175, 446 U S 945, 64 L Ed 2d 802 
Pa—Bensalem Tp v Beyer, 15 Bucks 266 
WVa—In re Murph>*s Estate, 85 S E 2d 836, 140 
WVa 539 

Parties 

(2) Other maiters 

Minn—Olson v Hertz Corp. 133 N W 2d 519, 270 
Minn.223 

Parties may not extend time to argue on appeai 
by stipulation 

N Y —People v Mosher, 156 N Y S 2d 826. 2 A D 2d 
835 

Stipulation inay not enlarge scope of review 
Del—Green v Wiimmgton Sav Fund Soc, 310 A 2d 
638 

Appeai not rendered moot 
Ga—P C Gailey Contractors, Inc v Exxon Co, 
U S A , 240 S E 2d 208, 143 Ga App 827 

Time for appeai 

Me—Begin v Jerry’s Sunoco, Inc, 435 A2d 1079 
Me —Young v Sturdy Fumiture Co, 441 \ 2d 320 

54. Anz—Town of Gila Bend v Hughes, 477 P.2d 
566, 13 Anz App. 447 

55. US—Commanding Officer US Army Base, 
Camp Breckinndge, Ky v U S ex rei Bumanis, 
CAKy, 207 F2d 499 

Miss —Bumside v Bumside, 86 So 2d 333, 228 Miss 
180 

57. Utah—American Housmg Corp v Richardson, 
417 P 2d 973, 18 Utah 2d 197 

58. U S.—National Com Growers Ass"n v. Bergland, 
D C lowa, 484 F Supp 1342—Brown & Root, Inc 
V M/V Persander, C A Tex, 648 F 2d 415 

Ala —Jones v Gladney, 339 So 2d 1019 
111 -Van Fleet v Van Reet, 425 N E 2d 69, 54 111 Dec 
557, 99 III App 3d 225 

La —Denton v Fontenot, App, 214 So 2d 394 
No modification required 
N Y—New Yorkcr Magazine, Inc v Gerosa, 157 N Y 
S 2d 468, 2 A D 2d 600, affd 165 N Y.S 2d 469, 3 
N Y 2d 362, 144 N.E2d 367, app. dism 78 S.Ct. 
777, 356 U S 339, 2 L Ed.2d 809, reh. den 78 S O 
1147, 357 US 915, 2 L.Ed.2d 1163, and 79 SCt 
321, 358 US 938, 3 LEd2d 309 
Letter held not stipulation approving reversal 
Cal—Landberg v Landberg, 101 Cal Rptr 335, 24 
CA3d 742. 

Stipulation of reversible error binding 
Cal.—People v Carlucci, 152 Cal.Rptr. 439, 590 P2d 
15. 23 C.3d 249 
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60. Mont.—Central Montana Stockyards v. Fraser, 
320 P 2d 981, 133 Mont. 168. 

Tex,—Amoco Production Co v Texas Elee. Service 
Co., Civ.App, 614 S,W.2d 194. 

61. U.S—Robinson v EIhot, C A Mont., 262 F.2d 
383 

Cal—People v Davis, 76 Cal.Rptr. 242, 270 CA2d 
841. 

Fla—Quick V Leatherman, 96 So.2d 136. 

Ga.—Gable v Gable. 189 S.E.2d 409, 229 Ga. 131 
III.—People V Niewmski, 142 N.E2d 151,13 III.App 2d 
307. 

N.J.—Monaco v Jackson Engineenng Co, 132 A2d 
548, 45 N J.Super 313 

N.Y—Powers v Mulford, 158 N.YS.2d 707, 3 A.D2d 
99 

Or.—Nepom v Department of Revenue, 536 P.2d 496, 
272 Or 249 

Pa.—In re Obici’s Estate, 97 A 2d 49, 373 Pa 567—Za- 
wada V, Pennsylvania System Bd. of Adjustment, 
Broth. of Ry & S.S Gerks, Freight Handlers, Exp 
and Station Emp., 140 A 2d 335, 292 Pa 207, cert 
den. 79 S.Ct. 48, 358 U.S. 829, 3 LEd2d 68. 
Tex.—Missoun Pac. R. Co. v. Whittenburg and Alston, 
424 S.W.2d 427. 


STIPULATIONS §29 
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Va—Elder v Holland. 155 S E 2d 369. 208 Va 15 
Wis—State V Rodell, 117 NW2d 278, 17 Wis.2d 
451—State v Smith, 198 N W 2d 588, 55 Wis2d 
451 

Damages 

(3) Other maiters 

La —Brooks v Kirkpatnck, App, 175 So.2d 342 
Or-Storey v Madsen, 554 P 2d 500, 276 Or 181 
Disposition including matters prematurely 
presented 

Cal—Clovis Ready Mix Co v Aetna Freight Lines, 
101 Cal Rptr 820, 25 C A 3d 276. 

62, Mich—In re Brown, 177 NW2d 732, 22 Mich. 
App. 459 

Mo—Gilbert v Edwards, App, 276 S.W 2d 611 
Neb —City of Omaha Human Relations Dept v City 
Wide Rock & Excavating Co, 268 N W.2d 98. 201 
Neb 405 

N Y —McGraw Enterprises, Inc v. Cntic-Hennetta, 
Inc, 389 NYS2d 200,54AD2d 1101 
Pa —Deitch Co. v Board of Property Assessment, Ap- 
peals and Review of Allegheny County, 209 A.2d 
397. 417 Pa 213 

§ 29. -Other Stipulations 

66. U S —Likins-Foster Monterey Corp. v U S., C.A 
Cal, 308 F 2d 595—Vanity Fair Paper Mills Inc. 
\ FTC.CANY.31lF2d 480-Calabrese v 
United As5'n of Joumeymen and Apprentices of 
Plumbmg and Pipe Fitting Industry of U S. and 
Canada, DCNJ, 211 FSupp. 609, affd, C.A., 
324 F2d 955—US v Guidarelli, CAN.Y., 318 
F2d 523, cert den 84 S.Ct 72, 375 U.S 828, II 
LEd 2d 6a-H B Zachry Co v U S., Ci.Cl., 344 
F2d 352, nOCtCl 115—Bland v State of Ala., 
C A Ala, 356 F 2d 8, cert den. 86 S.Ct 1203, 383 
U.S 947 16 L£d2d 210—Rolens v SS Good 
Hope, DCVa, 241 FSupp. 967 
Anz—Hensley v Langmade, 291 P2d 781, 80 Anz. 
1—State Tax Commission v Oraybar Elee. Co., 
344 P 2d 1008, 86 Anz 253 
Cal —People v Sutton, 70 Cal Rptr 846, 264 C A 2d 
554 

Colo—Konecny v. von Gunten, 379 P2d 158, 151 
Colo 376 

Conn —Gendron v Borough of Naugatuck, 144 A.2d 
818, 21 Conn.Sup 78 

Fla.—Brooks v Adams, App, 115 So2d 578 
Ga—Hamby v Hamby, 121 SE2d 169, 103 GaApp. 
826 

Hawaii—In re Campbell's Estate, 382 P.2d 920. 46 
Haw 475. 

Idaho—Werry v Goodman, 301 P.2d 1111, 78 Idaho 
298—Parther v. Loyd, 382 P2d 910, 86 Idaho 45. 
La—Corsey v State, Through Dept of Corrections, 
App, 366 So.2d 964. 

Miss.— Riegelhaupt v. Ostroffsky, 115 So.2d 331, 237 
Miss. 521—Stegall v City of Jackson, 143 So.2d 
298, 244 Miss 169. 

Mont.—State By and Through State Highway Commis¬ 
sion V Qty Service Co., 385 P.2d 604, 142 Mont 
559. 

N.M.—State ex rei. State Highway Commission v. 

Myers, 383 P.2d 274, 72 N.M. 319. 

N.Y —Stell Mfg Corp. v Century Industries, Inc., 260 
NY.S2d 547, 23 A.D.2d 281. motion den. 211 
NE2d 530, 16 N.Y2d 874, 264 N.Y.S.2d 111, 
affd 213 N.E2d 313, 16 N.Y.2d 1020, 265 N.Y. 
S.2d 902—Reiche v. Schuster, 263 N.Y.S.2d 287, 
47 Misc.2d 782 

N.D.-Gessner v. Benson, 79 N.W.2d 152. 

Okl.—LiUard Pipe ft Supply, Inc. v. Bailey, 387 P.2d 
118. 

Or.—State By and Through State, Highway Commis¬ 
sion v. Feves, 365 P.2d 97, 228 Or. 273—Fnedman 
v Bridger, 426 P.2d 859. 246 Or. 549. 

Pa.—Foley Bros., Inc. v. Com. Dept. of Highways, 163 
A.2d 80, 400 Pa. 584. 

Tex.—Smith v MiUer, Qv App., 298 S.W.2d 845, err. 
ref no rev. err.—Alexander v. Golden v. West Fiee 
Press, Inc., Qv.App., 336 S.W.2d 825—Sabine Riv¬ 
er Authonty v. Crabb. Qv.App, 372 S,W2d 575. 
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§29 STIPULATIONS 
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U(dh—Hammond \ Calder. 334 P 2d 562, 8 L'iah 2d 
333, cert den 80SCt 51 

Va.—Parker n DeBose, 142 S E 2d 510. 206 Va 220 
Wis—Klemschmidt \ Aluminum & Bronze Foundr\ 
Inc., 79 N V/ 2d 802. 274 Wis 231 

Procedural matters 

(2) Oiher marten» 

Anz—Stewart \ Stevens, 366 P2d 84, 90 Ariz 103 

Residence 

Tenn—Bearman v Camatsos. 385 S 2d 91 215 

Tenn 231 

Making garnishment statute inapplicable 

La—Globe Auto Finance Co v Language. App. 261 
So 2d 708 

Extent of submissiori to jurisdiction 
US—In re Penn Central Transp Co, DCPa. 391 
FSupp 1404 

Attorney fees 

Okl—Howell V. Blue Cross and Blue Shield of Okla- 
homa, 609 P 2d 1283 

Matters as to disqualification of judges 

Cal—Olson v Cory, 178 Cal Rptr 568. 636 P2d 532, 
27 C3d 532, app after remand 197 Cal Rptr 843, 
673 P 2d 720, 35 C 3d 390 
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70. U S-—In re S S Tropic Breeze, C A Puerto Rico, 
456 F2d 137 

Cal —Califomia Home Extension Ass‘n v Hilborn. 252 
P2d 368, 115 C A2d 634 

71. Wash —Pitts V Percy, 302 P 2d 476, 49 Wash 2d 
445 

72. Tex—Gonzales v Farmers Ins Exchange, Civ 
App, 399 S W 2d 888, err ref no rev. err 

74. N Y.—Dcenng Realty Corp v Podeyn, 236 N Y 
S2d 869, 18 AD2d 821 

Tex —Sabine River Authonty v Crabb, Civ App, 372 
S W 2d 575 

75. DC—Schner v Home Indem Co App, 273 
A 2d 248 

Kan —City of Wichita v Kansas Gas & Elee Co, 464 
P 2d 196, 204 Kan 546 

Mich.—Goodwill Industnes of Detroit v Whitsitt, 116 
N.W.2d 783, 367 Mich 569 
N.Y.—Martinoff v Tnboro Roofing Co, 228 N Y S 2d 
139 

Pa—Lakeland Joint School Dist Authonty v School 
Dist of Scott Tp, 200 A2d 748, 414 Pa 451 
Tex —Manon v Hutton, Civ App, 374 S W 2d 284, 
err ref. no rev err 

79. N.Y—Application of Fifth Madison Corp, 161 
NYS.2d 326, 3 AD2d 430, affd 175 NYS2d 
173, 4 NY2d 932, 151 NE2d 357 
84. Wash —Cook v. Vennigerholz, 269 P 2d 824, 44 
Wash 2d 612. 

§ 30. Rescission, Withdrawal, Abro- 
gration, Waiver, or Abandon- 
ment 

Library References 

Stipulations <s»12. 

89. U.S —Matter of Hyong Jin Kim, Bkrtcy N Y, 15 

B. R. 198 

Ala—Tyson v US Pipe & Foundry- Co, 240 So2d 
674, 286 Ala 425. 

Cal—Amold v State, App., 78 Cal Rptr 309, 273 

C. A.2d 575 

Ga.—White v State. 266 SE.2d 528, 153 GaApp 808 
ni —Kazubowski v Kazubowski, 235 NE2d 664. 93 
Ill.App.2d 126, cert den 89 S Q 993, 393 U.S 
1117, 22 LEd.2d 122, 

Minn.—CJ.S. dted in Cran v City of St. Paul, 143 
N.W2d 246, 274 Minn 220 
Mo—Sale v. Brown. App, 396 S.W 2d 750 
N.Y.—Barcia v. Barcia, 127 N.Y.S2d 443, 283 App 
Div, 726—Penn Central Corp v. Consolidated Rail 


Corp , 436 N £ 2d 512 5o N Y 2d 120. 451 N 
S2d 62 

Okl —Coon \ Jones 303 P 2d 425—McFarling \ 
DemLO. Inc 546 P2d 625 

Pa —C.J.S. cited in Conyer \ Borough of Norrisio^n, 
428 A2d 749 751. 58 PaCm^lih 629 
Tc\— \aiber \ Igkhart. Ci\ App. 264 S W 2d 474 
Leave faeld properly denied 
L S —L S \ Siaie of Te\, D C Tex . 523 F Supp 703 
N ^ —Oxwald V Oswald. 341 N Y S 2d 959, 73 Misc 2d 
607 

Okl —Smith V Owens. 397 P 2d 673 

Polygraph tests 

Ark—Holtomb v State 594 S W 2d 22, 268 Ark 138 
app afier remand 6C'9 S W 2d 78. 271 Ark 619 
Wis —Pitkens V State, 292 N W 2d 601, 96 Wis 2d 549 

Application not timeiy 

U s —Pucbiu of Santo Oomingo \ U S . 647 F 2d 1087, 
227 CIC1 263 cert den 102 SCt 2296, 456 US 
1006, 73 L Ed :d 13tX) 
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90. Cal—Meder \ Safeway Stores. Inc, 159 Cal 
Rptr 009, 98 C A 3d 497 

91. Okl —Cartwrighi v Atlas Chemical Industnes, 
Inc, \pp. 593 P2d 104 18 .ALR 4th 180 

92. US— \etiia Life Ins Co \ Bames. C\Tex, 
361 F2d 605—Albee Homes, Inc v Lutman, 
D C Pa. 274 F Supp 875. affd in part and dism 
in part, C A . 406 F 2d i 1 

111—Stony Isiand Church of Christ v Stephens. 369 
NE2d 1313 12 111 Dec 299, 54 111 App 3d 662 
N Y —People ex rei Putzigei v Putziger, 254 N Y S 2d 
916, 22 AD2d 821 

93. US—US X Gould, CAFla, 301 F2d 353 
Anz —Miller v Schafer, 432 P 2d 585, 102 Anz 457 
Cal —Prescott v Raiph\ Grocerj Co, 265 P 2d 904, 42 

C2d 158 

Standards for allowing withdrawal enumerated 
Okl—Cariwrigln v Atlas Chemical Industnes, Inc, 
App, 593 P 2d 104, 18 AL R 4th 180 
95. DC—C.J,S. cited m Byrd v US, App, 485 
A 2d 947, 950 

La —Hampton v State, App, 376 So 2d 980, wnt den 
Sup, 378 So 2d 432, app after remand, App 1 
Cir, 434 So 2d 433 

A stipulation properly withdrawn or 
set aside is not binding.” ^ 

98.5. U S —National Union Fire Ins Co of Pitis- 
burgh, Pa V D & L Const Co, CAMo, 353 
F2d 169. cert den 86 S.Ct 1462, 384 US 941, 
16 LEd2d 539 

Cal —Harns v Spinali Auto Sales Inc , 49 Cal Rptr. 
610, 240CA2d 447 

Tex —Wilkins v Cook, Civ App, 454 S W 2d 769, err 
ref no rev err 

99. U S —Sel-O-Rak Corp v Henry Hanger & Dis- 
play FiMure Corp of America, DC.Fla, 159 
F Supp 769 Affd , C A. 270 F 2d 635. 

Cal —Amold v State, App, 78 Cal Rptr 309, 273 
C A.2d 575 

Minn—Gethsemane Lutheran Church v. Zacho, 92 
N W 2d 905, 253 Mmn 469 

2, Anz —C.JJS. cited in Loya v Fong, 404 P 2d 826, 

829, 1 Anz App. 482 

Md—CJ.S. Cited ui Peddicord v Franklm, 310 A 2d 
561, 567. 270 Md 164 

Mass—Kentucky Package Store, Inc v Checani, 117 
NE2d 139, 331 Mass 125 

Agreed case 

(3) Oiher matters 

Cal —In re Miller’s Estate, 299 P 2d 1005, 143 C A 2d 
544 

3. Colo.-Line v. People, 386 P 2d 52, 153 Colo 368 

Acts held not to constitute waiver 

Anz—Loya v Fong, 404 P.2d 826, 1 Anz App 482 


Voluntary joinder in litigating issue 

Anz—Loya \ Fong, 404 P2d 826, 1 Anz App 482 

Waiver must be explicit 

L) S—Insurance Co of North America v Northwestern 
Nat Ins Co, DCMich, 371 FSupp 550, affd. 
CA, 494 F2d 1192 

4. Md—Peddicord v Franklm, 310 A 2d 561, 270 

Md 164 

Mont —MeCarthy v Employers’ Fire Ins Co, 37 P 2d 
579, 97 Mont 540, 97 A L R 292 
Okl—C.J.S. cited in Hamco Oil & Drilling Co v 
Ervm, 354 P 2d 442, 445 

page 85 

5. U S —Laird v Air Carrier Engine Service, Inc, 

C A Fla, 263 F 2d 948 

§ 31. Enforcement of Stipulation in 
General 

Library References 
Stipulations <©=»19. 

6. U S —Bnnson v Tomlinson, C A Fla, 264 F 2d 30, 
cert den 80 SCt 79—U S v Best Foods, Inc, 51 
CCPA 1—American Hoist & Dernck Co v Chi- 
cago. M. St P & P R Co, C A.Ohio, 414 F 2d 
68—US V Wysocki, CAFla. 457 F2d 1155, 
cert den 93 S Ct 145, 409 U S 859, 34 L Ed 2d 
105—C.J.S. cited In Tom v Twomey, DCIII, 
430 F Supp 160, 163 

Anz—Dnscpll v Hannon, App, 569 P2d 274, 116 
Anz 332, app affer remand 601 P2d 1051, 124 
Anz 15 

Cal —General Ins Co of Amenca v Supenor Court of 
Alameda County, 124 Cal Rptr 745, 541 P2d 289, 
15 C3d 449 

Colo—Dailey v Montview Acceptance Co, App, 514 
P2d 76 

DC—Costen v Buschow, DCApp, 213 A2d 759 
Idaho—C.J.S. cited in Kershaw v Pierce Cattle Co, 
393 P 2d 31, 34, 87 Idaho 323—Kershaw v Pierce 
Cattle Co, 393 P 2d 31, 87 Idaho 323 
111 —860 Lake Shore Dnve Trust v Gerber, 153 N E 2d 
253, 19 III App2d 1—Roin v Checker Taxi Co, 
184 NE2d 736, 36 111 App 2d 447—People v 
MeCrory, 190 N,£2d 159, 41 111 App 2d 59—Ka¬ 
zubowski v Kazubowski, 235 N E 2d 664, 93 111 
App2d 126, cert den 89 SCt 993, 393 US 1117, 
22 L Ed 2d 122. 

lowa—In re Clark’s Estate, 181 N W 2d 138 
La —Globe Auto Finance Co v Language, App., 261 
So 2d 708 

Mich —Congresshills Apartments v Ypsilanti Tp, 302 
N W 2d 274, 102 Mich App 668, app after remand 
341 NW.2d 121, 128 Mich.App 279 
Mo.—McKinnies v Universal Cartage and Delivery 
Service Co, Inc., App, 582 S.W 2d 358 
Neb —Kuhlmann v Platte Val Irr Dist, 89 N W 2d 
768, 166 Neb 493—Martin v Martin, 197 N.W,2d 
388, 188 Neb 393 

Nev—Conrad v Sadur, 422 P2d 236, 83 Nev. 39 
N J —Carisen v Carisen, 139 A 2d 309, 49 N J Super 
130. 

N M —Southern Union Gas Co v Caritrell, 261 P 2d 
645, 57 N M 612. 

N Y —Stem v Sevenno, 245 N Y S 2d 634, 41 Misc.2d 
209—Harvey v Harvey. 297 N.YS2d 320, 58 
Misc2d 917—Oswald v Oswald, 341 N.YS2d 
959, 73 Misc 2d 607. f 

N D —Park View Manor, Inc v. Housing Authonty of 
Stutsman County, 287 N.W.2d 83, app. after re¬ 
mand 300 N W 2d 218 

Pa —Long v Trader Hom CoaI Co. 152 A.2d 257, 396 
Pa. 203—Hopewell v. Huminik, 48 Luz L Reg 47, 
exceptions dism 49 LuzL.Reg 5—Epp's Used 
Cars V Few, 180 A 2d 111, 197 Pa.Supcr 478— 
Foote V Maryland Cas Co., 186 A 2d 255, 409 Pa. 
307—Gallagher v. Swiderski, 45 Erie 15. 

Tenn—Bearman v Camatsos, 385 S.W.2d 91, 215 
Tenn 231 

Tex —Hasley v State, Cr, 442 S W 2d 739 
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Utah—Johnson v Peoples Finance & Thrift Co, 272 
P 2d 171, 2 Utah 2d 246 

Reason for rule 

(2) Other statements 

Fla —James v State, App . 305 So 2d 82Q 
Oral promiseSt not part of record 
Ohio—Schwartz v Leiser, App . 140 N E 2d 1 
Effect of order 

Pa —Hopewell v Huminik, 49 Luz L Reg 5 
Duty of triai court to see that county aitorney abides 
by stipulation to recommend mmimum term 
Okl—Courtney v State. Cr, 341 P2d 610 

No breach 

Minn —Burgstahler v Fox, 186 N W 2d 182. 290 Minn 
495 

Polygraph testing 

N J —State V Cole. 330 A 2d 594, 131 N J Super 470— 
State V Taylor. 353 A 2d 555, 139 N J Super 
301—State v Smith, 362 A 2d 578. 142 N T Super 
575 

Discretionsuy power of court 
N Y —Transportauon House, Inc v E D V Mainte- 
nance Corp, 443 NYS2d 168. 84 A D 2d 534 

Criminal cases 

NY—People v Araticn, 445 NYS2d 951, 111 
Misc2d 1015 

7, U S — Kamincr Const Corp v U S. 488 F 2d 980, 
203 CtCl 182 

Md—Peddicord v Franklm. 310 A 2d 561, 270 Md 
164 

N Y —Margulies v Margulies, 344 N Y S 2d 482, 42 
A D 2d 517, app dism 307 N E 2d 562, 33 N Y 2d 
894, 352 N Y S 2d 447 

Refusal held not error 

US—US V Achilli, C A111,234 F2d 797, cert gr 77 
S Ct 588, 352 U S 1023, 1 L Ed 2d 595, affd 77 
SCt 995, 353 US 373, l LEd2d 918 reh den 77 
S Ct 1391, 354 U S 943, 1 L Ed 2d 1540, reh den 
77 SCt 1394, 354 US 943, 1 L Ed 2d 1540 
Cal —People v Garabos, 84 Cal.Rptr 908, 5 C A 3d 
187 

Ra—Fisher v Fisher, App, 344 So2d 1291 
Subsequent de novo triai 
Or—Tiano v Elsensohn, 520 P2d 358, 268 Or 166 
Criminal actions 

N Y —People v lucci, 401 N Y S 2d 823, 61 A D 2d 1 

Grant error 

Ra—Regency Highland Associates v Regency High- 
land Condominmm Ass’n, Inc, App, 405 So 2d 
788 

9. Mont —State Htghway Commission v Kinman, 

430 P2d 110, 150 Mont 12 

Allegation of noncompliance not established 

Ra—Phelps v State, App, 353 So 2d 1221 

10. S C.—CJ.S. cited in Suddeth v Knight, App , 
314 SE2d 11, 14, 280 SC 540 

11 . U S —Henry Hanger & Display Fixture Corp of 
Amenca v Sel-O-Rak Corp., C A Fla, 270 F 2d 
635 

SC—C.J.S. cited in Suddeth v Knight, App, 314 
SE2d 11, 14, 280 SC 540 
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14. U S —Secunties and Exchange Commission v Ar- 
kansas Loan & Thnft Corp, DCArk. 294 
F Supp. 1233, affd . C A , 422 F 2d 475 

Anz—Harsh Bldg Co v Bialac, 529 P2d 1185, 22 
AnzApp 591 

Cal—In re Estate of Burson, 124 Cal Rptr 105, 51 
C A 3d 300 

N Y.—Karpmski v Karpinski, 130 N Y S 2d 364 
Pa —Coopcr-Bessemer Co % Ambrosia CoaI & Const 
Co., 291 A2d 99, 447 Pa 521—Council of Bor- 
ough of Monroeville v AI Monzo Const Co, 289 
A 2d 496, 5 Pa Cmwith 97 

15. Cal —Faye v Feldman, 275 P,2d 121, 128 C A 2d 
U9 


17. Triai judge*s signature required 

WVa—Baken v Boken. 225 S F 2d o79, 15^ WVa 
637 

19. Kdn—Stanolind Oil & Gas C<!. \ Cities Service 
Gas Co. 313 P2d 279, 181 Kan 526 
N Y.—Park Inn Hotel, Inc v Viesvng. 224 N Y S 2d 
179. 31 Misc2d 961—People s Rhem. 276 NY 
S2d 751, 52 Mi\c 2d 853 -Adams v Genrge T 
Canirello. Ino, 286 N S 2d 12’<, 29 A D 2d 55« 

Opposition to motion 

NY—Krellberg v Greeory. 217 N > S 2d 685. 28 
Misc 2d 438 

Judgment embodying ternis of stipulation 

Utah — Johnson v Peoples Finance iS. Thnft Cn 2*^2 
P 2d 171, 2 Utah 2d 246—Bean \ CdH^s, 445 P .V 
144. 21 Utah 2.1 30« 

21. NY—KornoI \ Pan, 194 NYS2d 341, 21 
Misc2d 1001—Adams \ George T CantrePo 
Inc. 286 N 'i S 2d 128 29 A D 2d 559 

Separate action required 

S D —Schuldt V State Farm Mui Auro Inv Co 2^2 
N W 2d 94 

22. NY—Korrol \ Patt, 194 NVS2d 541. 21 
Misc2d 1001 

23. Conn—Shanbrom v Tupko, Cn AD. 260 A 2d 
900, 5 Conn Cir ”^24. app oeu 25" A 2d 45 158 
Conn 645 

Ra—Safer \ City of Jacksonville. App 2'^7 Sn2d 8 

24. NY—Kret v Gerpeh. 40-? NVS2d 578, 64 
A D 2d 692, affd 393 N E 2d 1040. 4^ N Y 2d 
990, 419 NYS2d 96? 

Restitution order 

U S —Brennan \ • State of Io« a C A lou?. 4^4 F 2d 
100, tert den 95 SCt 2422, 421 US 1015, 44 
L Ed 2d 683 

25. Plenary action 

NY—Krellberg v Gregory 217 NYS2d 685, 28 
Misc 2d 438—Stem v Severino, 245 N Y S 2d 634, 
41 Misc 2d 209—Smith v Snide 404 N Y S 2d 927, 
63 A D 2d 797 

However, power to enforce a stipula¬ 
tion does not survive when the action 
or proceeding in which it is made has 
definitely terminated.-^ 

25.5. NY—Smith v Snide. 404 NYS2d 927, 63 
A D 2d 797 

Proceeding to obtain possession of tenanfs apartment 
having ceased to exist the court is without power to 
enforce a stipulation made by the panies 
NY—Korral v Patt, 194 NYS2d 341, 2! Misc 2d 
1001 

26. US—Kilfoyle v Hevison. DCPa, 417 FSupp 
239 

Colo —Sakal v DonnelK. 494 P 2d 1316, 30 Colo App 
384 

Tex —Browning v Holloway, Civ Apr>, 620 S W 2d 
611 

28. NY—Allard v Allard. 277 NYS2d 50. 27 
A D 2d 776 

Terminating rights of infant 

N Y —Kret v Gergely, 407 N Y S 2d 578. 64 A D 2d 
692, affd 393 NF7d 1040, 47 N Y 2d 990. 419 
N.Y S.2d 967 
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32. Burden of establishing agreement 

Nev—Coleman v. Thompson, 319 P2d 541, 73 Nev 
345 

35. Cal—People By and Through Dept of Public 
Works V Amsden Corp., 109 Cal Rptr l, 33 
C A 3d 83 

Colo -Cline v McDowell, 284 P 2d 1056 
Kan —Westamerica Secunties. Inc v Cornelius. 520 
P2d 1262, 214 Kan 301 

Vt—State V McGrath, 296 A2d 636. 130 Vt 400 
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36, U S —Burion v G A C Fmance Co , C A Ga , 
525 F 2d 961 

Siience does not establish binding stipulation 
U S —Long Island Lightmg Co v Standard Oil Co of 
California, C A N Y , 521 F 2d 1269, cert den 96 
S Ct 855, 423 U S 1073, 47 L Ed 2d 83 
40. Utah-State v Bailey, 282 P 2d 339, 3 Utah 2d 
254 

46. Mich —Shaw v Shaw, 198 N W 2d 902,40 Mich 
App 475 

N C —Nesbitt V Fairview Farms, Inc , 80 S E 2d 472, 
239 NC 481 

Wis—State V Harper, 205 N W 2d 1, 57 Wis 2d 543 

Evidence held sufficient to show: 

(1) Cal—People v Crowder, 64 Cal Rptr 913, 257 
C A 2d 564—Anderson v Southern Pac Co, 70 Cal 
Rptr 389, 264 C A 2d 230—Donovan \ Wechsler, 89 
Cal Rptr 669, 11 CA3d 210 
Ra—Bodney v Bodney, App, 246 So2d 578 
lowa—Humboldi Livestock, Auction, Inc v 6 & H 
Cattie Co, 155 N W 2d 478, 261 lowa 419 
R1 —Butier Auto Sales, Inc v Skog, 208 A 2d 124, 99 
RI 361 

Vt —In re Cartmeirs Estate, 138 A 2d 592, 120 Vt. 234 

(3) Wash —Baird v Baird, 494 P 2d 1387, 6 Wash 
\pp 587 

(5) US—Inversiones Financicras C Por A v Hita¬ 
chi Sale^ Canbe, Inc , D C Puerto Rico, 337 F Supp 54 
Anz-State v Chambers, 451 P 2d 27, 104 Anz 247 
Cal —Sirode v Board of Medical Exammers of Cal, 15 
Cal Rptr 879, 195 CA2d 291—Fclder v Felder, 
55 Cal Rptr 780, 247 C A2d 718. 

Colo —Williams v Guaranty Nat Ins Co, 382 P 2d 
802, 152 Colo 457—CarrolI v Rierl, App., 471 
P2d 644 

Conn —First Hartford Realty Corp v Plan and Zoning 
Commission of Town of BloomBeld, 338 A 2d 490, 
165 Conn 533 

111 —People V Moms. 285 N E 2d 247, 6 fil App 3d 
136 

Ind—Miller v. Miller, 231 NE2d 828, 142 Ind App 
90 

Minn —Gabcl v Ferodowill, 95 N W 2d 101, 254 Minn. 
324 

Mo—Edwards v Hrebec, App, 414 SW2d 361. 

N J—Schlcmm v Schlemm, 158 A 2d 508, 31 NJ 557 
NM—Obcrman v Oberman, 483 P2d 1312, 82 NM. 
472 

Pa—Richards v Dobson, 155 A2d 619, 397 Pa. 407— 
Cooper-Bessemer Co v. Ambrosia Coal & Const 
Co, 291 A2d 99, 447 Pa 521 
Utah—Hammond v Calder, 334 P 2d 562, 8 Utah 2d 
333, cert den 80 SCt 51 

Wis —Schmidt v Schmidt. 162 N W 2d 618, 40 Wis 2d 
649 
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47. Evidence held insufficient 

(1) N Y —Bronxville Palmer, Limited v State, 309 
N Y S 2d 672, 34 A D 2d 714, motion gr 262 N E 2d 
670, 27 NY2d 722, 314 N.Y.S.2d 529 

(2) U S—U.S V Chikata, C A Wash , 427 F.2d 385 
—Lockhn v. Day-Glo Color Corp, CA.ril, 429 F2d 
873, cert den. 91 S O 582, 400 U S. 1020, 27 L Ed 2d 
632, and 91 S a 584, 400 US 1020, 27 L Ed 2d 632 
Cal—Puim V Callahan, 286 P 2d 526, 135 CA2d 

70—People v Fenton, 296 P.2d 829, 141 CA2d 
357 

Ga—Minnesota Mut Life Ins Co. v. Love, 171 S E2d 
361, 120 Ga App 502 

111—Johnson v. Pennsylvania R Co, 151 N E.2d 125, 
17 111 App.2d 508 

La —Lung v Hesser, App, 197 So 2d 399. 

Mich—Shane v. Hackney, 67 NW.2d 256, 341 Mich 
91. 

Mo —Stewart v. Stcwart. App, 277 S W 2d 322, transf., 
Sup. 269 S W 2d 49—Edwards v. Hrebec. App., 
414 SW2d 361 

Mont—State Highway Commission v Schmidt. 420 
P2d 153, 148 Mont 316 
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N.M —Clovis Nat Bank v Thomas. 425 P 2d 726, 77 
N M. 554 

N.Y —WaJker v Walker, 296 N V S 2d 492, 58 Mjsc 2d 
729--In re Fruiiger’s Estate, 272 N E 2d 543, 29 
NY2d 143, 324 N YS2d 36 
Ohio—Edwards v Edwards, 157 N E 2d 454, 107 Ohio 
App. 169 

Okl —Famsworth v State, Cr, 343 P 2d 744 
Tex.—4:antu v Cantu. CivApp, 253 SW2d 957— 
Brown & Rooi. Inc v Gragg, Civ App„ 444 
S W.2d 656, err ref no rev err —Barfleld v State, 
Cr., 467 S W 2d 431 

Vt—Petition of New England Tei & Tei Co. 136 A 2d 
357, 120 Vt 181 

§ 34. Relief from Stipulation 
Library References 

Stipulations <£=»13. 

49. Ariz.—Town of Gila Bend v Hughes, 477 P 2d 
566, 13 Ariz App. 447 

N.Y.—Central Valley Concrete Corp v Montgomerj 
Ward & Co., 310 NYS2d 925, 34 .AD2d S60 

50, U.S -CJtS. cited in Osbome v U S , C A Mo, 
351 F.2d 111, 120—Logan Lumber Co v CIR, 
CAFUl, 365 F2d 846—Hester v New Amster- 
dam Cas Co, D C S C, 268 F Supp 623 

Anz.—^Anonymous v. Anonymous, 460 P2d 32. 10 
Anz App. 496—Town of Gila Bend v Hughes, 477 
P.2d 566, 13 Anz App 447—Guard v Mancopa 
County, 481 P2d 873, 12 Anz App 187—Harsh 
Bldg Co V. Bialac, 529 P.2d 1185, 22 .Ariz.App 
591 

Cal,—Los Angelcs City School Dist of Los Angeles 
County V. Landier Management Co, 2 CalRptr 
662, 177 C A,2d 744—Cntz v. Farmers Ins Group, 
41 Cal.Rptr. 401, 230 CA2d 788, 12 A.LR3d 
1142—Hams v Spinali Auto Sales, Inc, 49 Cal 
Rptr. 610, 240 C.A 2d 447—Sansenno v Shamber« 
ger. 54 CalRptr 206, 245 CA.2d 630—Colwell 
Co. V. Huben, 56 Cal.Rptr 753, 248 C -\.2d 567 
111.—Klingman v. Levmson. 292 NE2d 111, 9 lil 
App 3d 179 

Kan—Momson v. Hurst Dnlltng Co, 512 P.2d 438, 
212 Kan. 706. 

Md.—Pcddicord v. Franklin, 310 A 2d 561, 270 Md 
164 

Mass.—Francesconi v Planning Bd of Wakefield, 187 
N.E.2d 807, 345 Mass 390 

Neb.— CJJS. cited in Knigge v. Knigge, 282 N.W 2d 
581, 584, 204 Neb 421, mod on oth grds. 286 
N W 2d 444, 205 Neb 149. 

N.Y.—Haas v. Rothenberg, 175 NY.S2d 280, 6 
A.D.2d 797, monon den 177 NYS2d 1015, 6 
A.D.2d 881—Bruck v. Contos, 203 N.Y.S2d 350, 
24 Misc2d 1093—Antenna Systems Corp v En- 
tron Inc., 228 N Y.S.2d 905, 34 Misc 2d 739—Gtr- 
dler V State, 248 N YS.2d 531, 42 Misc.2d 558— 
Wagner v. Wagner, 269 N Y.S 2d 177, 25 A.D 2d 
796. 

N.D —CJ.S. dted In Bjerken v. Ames Sand & Gravel 
Co., Inc., 206 N'.W.2d 884, 888—Lawrence v Law> 
rence, 217 N.W2d 792. 

Utah—Klein v. Klein, 544 P.2d 472 

Qnestion of fact for court 

Ga.—Dye v. Hirsch, 90 S E.2d 332, 92 Oa.App. 803. 

Motion properly denied where proceeding not 
pen^g 

N Y.—Application of Holland, 157 NY.S.2d 623, 2 
A.D.2d 987 

After judgnent 

Neb,—Matter of Wells, 249 N.W.2d 904, 197 Neb 584. 

No right to suppress in criminal case stipulation 
, in civil case 

U.S.—U.S. V Osirer, DCNY, 481 F.Supp 407. 

51. 'U.S—Central Distributors, Inc v MET, Inc, 
C.A Fla., 403 F.2d 943 
lowa—In re aark’s Estate, 181 N.W.2d 138. 

Mass,—Com. v Clarke, 216 N E2d 783. 350 Mass 721 
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N Y —Horodeckyi \ Horodntak, 190 N Y S 2d 235, 19 
Misc 2d 72, affd 192 N Y S 2d 262, 9 A D 2d 732, 
app den 196 N Y S 2d 595. 10 A D 2d 557 
Ability to perform 

NV—Ochs V Fitzmorns, 378 N Y S 2d 488, 51 
A D 2d 583 

52. U S —Mjtchell v C & P Shoe Corp, C A Fla. 
286 F 2d 109 

Anz—Harsh Bldg Co v Bialac, 529 P 2d 1185, 22 
Anz App 591 

Cal —Mommgred v Golden State Co, 16 CalRptr 
219, 196 C A 2d 130—City of Burbank v NordahI, 
IS CalRptr 710. 199 C A 2d 311—Colwell Co v 
Hubert, 56 Cal Rptr 753, 248 C A.2d 567—McDo- 
nagh \ Goumeau, 83 Cal Rptr 63, 2 C A 3d 1033 
Idaho—Loughrey v Weitzel, 498 P2d 1306, 94 Idaho 
833 

Ky—Bnstow \ Taui, 219 S W 2d 641, 310 Ky 82 
Mass —New England Trust Co v Tnggs, 135 N E 2d 
541, 334 Mass 324 

Minn —Schoenfeld v Buker, 114 N W 2d 560, 262 
Minn 122—Ryan \ Ryan, 193 N W 2d 295, 292 
Minn 52 

Neb—McKinney v Cass County, 144 N W.2d 416, 180 
Neb. 685 

NY—Kay v Tankel. 225 NYS2d 642, 16 AD2d 
96— Hinds v Gulutz, 305 NYS2d 691, 61 
Misc 2d 384 

S C —C.J.S. cited in Edens v Cole, 201 S E 2d 382, 
384. 261 S C 556 

Tex.—New v First Nat Bank of Midland. Civ App. 
476 SW2d 121, err ref no rev err, Sup, 480 

5 W 2d 622 

Wis—Petoskey v Schmidt, 124 NW2d 1. 21 Wis.2d 
323 

Must appeal exercise of discretion 

Okl —Coon V Jones. 303 P 2d 425 
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53. U.S—Gamer v US, 161 CtCl 73—Henry v 
CIR, C.A Miss, 362 F 2d 640—Ehlers v Vmal, 
C A Neb., 382 F 2d 58—^Farmers Co-op Elevator 
Ass’n Non-Stock of Big Spnngs, Neb v Strand, 
CA.Neb, 382 F 2d 224, cert den 88 S Ct 589, 
389 U.S 1014, 19 LEd2d 659, reh den 88 SCt 
815, 390 U S 913, 19 L Ed 2d 887—Albee Homes. 
Inc V Lutman, D C.Pa, 274 F.Supp 875, affd in 
part and app dism in part, C.A. 406 F 2d 11—A 

6 A Sign Co V Maughan, CA.Anz, 419 F2d 
1152—Sherman v US. CAGa, 462 F2d 577. 
on remand 360 F Supp 119, app aAer remand 492 
F 2d 1045. 

D C —Pitts V U S, Mun App., 95 A 2d 588—Maiatico 
V Novick, Mun App, 108 A 2d 540 
Mmn —Minnesota Vikmgs Football Club, Inc v Met¬ 
ropolitan Council, 289 N W 2d 426 
Neb—Martin v Martin, 197 NW'2d 338, 188 Neb. 
393 

N Y —Antenna Systems Corp v Entron Inc, 228 N Y 
S 2d 905, 34 Misc.2d 739—Estate of Sanchez. 481 
NYS2d 601, 126 Misc2d 199 

54. Cal—Ross v. Atchison, T & S F Ry Co, 296 
P2d 372, 141 CA.2d 178—City of Burbank v 
NordahI, 18 CalRptr 710, 199 CA2d 311 

NY—Raplee v Piper, 152 NYS2d 799, 2 AD2d 
732, rearg and app den, 154 NYS2d 1017, 2 
A D.2d 824, affd. 164 N.Y.S 2d 732, 3 N Y 2d 179, 
143 N.E2d 919, 64 A L,R.2d 1397-Central Valley 
Concrete Corp. v Montgomery Ward & Co, 310 
N Y.S 2d 925, 34 A.D 2d 860. 

Tex—Franco v State, Cr, 552 SW,2d 142 
Wis—Schmidt V Schmidt, 162 N W2d 618, 40 Wis2d 
649 

Discretion held abused 
lowa—In re Clark’s Estate, 181 N W 2d 138 
Mich.-St Qair Commercia! and Sav Bank v Macau- 
ley, 238 N.W 2d 806, 66 Mich.App. 210. 

N.Y—In re Shapiro’s Estate, 221 NYS.2d 444. 14 
A.D2d 898 

Discretion held not abused 
U S.—Mitchell V. C & P Shoe Corp., C A Fla , 286 F 2d 
109—Associated Beverages Co v P Ballantine & 


Sons. CAGa, 287 F.2d 261—Henry v CIR, 
C A Miss., 362 F 2d 640 

Anz—Harsh Bldg Co v Bialac, 529 P2d 1185, 22 
Anz App 591 

Ark —Hurley Pickett Lake Farms, Inc v Sullivan, 434 
S W 2d 88. 245 Ark 709 

Cal.—Los Angeles City School Dist. of Los Angeles 
County V, Landier Management Co, 2 Cal Rptr 
662, 177 C A 2d 744—Johnston, Baker & Palmer v 
Record Mach & Tool Co, 6 CalRptr 847, 183 
C A 2d 200—Lyons v. Lyons, 12 Cal Rptr 349, 
190 C A2d 788—Johnstone v Bettencourt, 16 Cal 
Rptr 6, 195 C A 2d 538—Silver v City of Los 
Angeles, 36 Cal Rptr 260, 224 C.A 2d 52 
Conn —Southern New England Tei Co v, Public Utili¬ 
ties Commission, 328 A2d 695, 165 Conn 114 
Idaho—Singlcton v Pichon, 635 P2d 254, 102 Idaho 
588 

Ky —Com, Dept of Highways v Tanner, 424 S W 2d 
384 

Mich —Wechsler v Zen. 140 N.W 2d 581, 2 Mich App 
438 

N Y —Longwood Associates v Board of Assessors, 394 
N Y S.2d 907, 58 A.D 2d 581 
SC—Edens v Cole, 201 S.£2d 382, 261 SC 556 
Tex —Westridgc Villa Apartments v Lakewood Bank & 
Trust Co, Civ App, 438 S W 2d 891, err ref no 
rev err 

55. U S —Norwich Pharmacal Co v Rakway, Inc, 
DCPa, 189 FSupp. 348—Seybert v Robert Lee 
Pontiae, Inc, D.C Pa., 244 F.Supp 184 

Fla—Xenakis v. Leslie, App, 152 So2d 500—Villa v 
Numac Const. Corp, App. 334 So 2d 274 
Idaho—Thompson v Tumer, 558 P2d 1071, 98 Idaho 
110 

N M —Mamija v Chavez, 426 P 2d 199, 77 N M 595 
N Y —In re Shaver’s Estate, supra, n 52—People ex 
rei Garber v Garber. 238 NYS2d 572, 18 
A D 2d 990-Huie v Payuk, 333 N Y S.2d 251, 39 
A D.2d 982—Solack Estates, Inc v Goodman, 425 
N.Y S 2d 906, 102 Misc 2d 504, affd. 432 N Y S 2d 
3, 78 AD2d 512. 

N D,—C.J.S. cited ia Bjerken v Ames Sand & Gravel 
Co. Inc, 206 NW2d 884, 889 
Exceptional circumstances required 
U S.—Fenix v Finch. C A Mo, 436 F 2d 831. 

Fla —City of Vero Beach v. Thomas, App, 388 So.2d 
1374 

Heavy burden 

U s.— City of Lakeland Fla v. Union Oil Co of Califor- 
nia, DCFla, 352 F.Supp 758 

56. ND—C.J5. cited in Bjerken v Ames Sand & 
Gravel Co. Inc, 206 N W 2d 884, 889 

Discretion not abused 

U.S.—Mary S Krech Trust v Lakcs Apartments, CA 
Fla., 642 F2d 98, reh den 645 F2d 72. 

57. U S —Stravroudis v. US, CA.NY, 309 F2d 
480—Silverstein v City of Detroit, Mich, D.C 
Mich, 335 FSupp. 1306 

Cal—Los Angeles City School Dist of Los Angeles 
County v Landier Management Co., 2 Cal Rptr 
662, 177 C.A 2d 744. 

Hawaii—CJA cited in State v Foster, 354 P,2d 960, 
971 

Mich.—Wechsler v Zen, 140 N.W.2d 581, 2 Mich Add. 
438 

Wash.—Baind v Baird, 494 P2d 1387, 9 WashApp. 
587. 

Discretion abused 

N Y.—Tepper v Tannenbaum, 441 N Y S 2d 470. 83 
A.D 2d 541 

58. US—A & A Sign Co v. Maughan, C.A Anz, 
419 F2d 1152 

NY—Girdler v State, 248 NYS2d 531, 42 Misc2d 
558—Hmds s Gulutz, 305 N.YS2d 691, 61 
Misc.2d 384—Huie v Payuk, 333 N.Y.S.2d 251, 39 
A.D.2d 982 

59. Neb—Martin v. Martin, 197 NW2d 388, 188 
Neb. 393 

N.Y —Stein v Sevenno. 245 N Y S 2d 634, 41 Misc 2d 
209 
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Or—Agn-Link Corp v Schmitz, 538 P2d 924, 272 
Or 654 

60. Ulah—Freeman v Gce, 423 P 2d 155, 18 Utah 2d 
339 

61. US—US V Righter, CAMo, 400 F2d 344 
N Y —Central Valley Concrete Corp v Montgomery 

Ward & Co, 310 NYS2d 925. 34 AD2d 860 

62. U S —Francis I du Pont & Co v Sheen, D C Pa , 
214 FSupp 860, revd on oth grds, CA, 324 
F2d 3 

N Y —County Dollar Corp v. City of Yonkcrs, 436 
NYS2d 54. 80 AD2d 612 

A person who seeks relief from the 
burdensome effects of a stipulation 
may be fully protected by enforcement 
of the stipulation in a reasonable and 
non-burdensome manner.'^^ ^ 

62.5. Cal—Los Angeles City School Dist of Los 
Angeles County v Landier Management Co, 2 
CalRptr 662, 177 CA2d 744 

63. U S —U S V. Dioguardi, D C N Y, 350 F Supp 
1177. 

NY—Willig V Rapapon, 438 NYS2d 872, 81 
A D 2d 862 

Tenn—Phillips v Pittsburgh Consol Coal Co, 541 
SW2d 411 

§ 35. -Grounds 
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64. U.S —Matter of Hyong Jin Kim, Bkrtcy N Y, 15 
BR 198 

D.C —Waltemeyer v Autocar Sales & Service Co, 
MunApp, 103 A 2d 921 

Kan—CJ.S. quoted at length in Momson v Hurst 
Dnlling Company, 512 P2d 438, 441, 212 Kan 
706 

Mo —CJJS. quoted in State ex rei Turn v Keet, App, 
626 S W.2d 422, 425 

N Y —Rose V Rose, 121 N Y S 2d 213, affd, A D., 131 
N Y S 2d 902, 283 App.Div 1086, rearg and app 
den 134 N.Y S 2d 276, 284 App Div. 851, revd. on 
oth grds 128 NE2d 417, 309 NY 713—Jet 
Brokers, Inc v. Glickberg, 126 N Y S 2d 160, 204 
Misc 962—McManus v New York Tei Co, 176 
N Y.S.2d 380, 14 Misc 2d 22—Lezny v Lezny, 194 
NYS2d 775, 21 Misc2d 993 
N D.—Uwrence v Uwrence, 217 N W 2d 792 
Okl.—McFarling v Demeo, Inc, 546 P 2d 625 
Wyo—Younglove v, Graham and Hili, 526 P2d 689 
Grounds for relief from stipulation held not 
shown 

U s —Colgate-Palmolive Co v. Carter Products, Inc, 
C.A Md. 243 F 2d 163, cert den. 78 S Q 30, 355 
U.S. 823, 2 L.Ed.2d 38—Francis I. du Pont & Co 
v Sheen, C.A.Pa, 324 F 2d 3—Jackson v Dun- 
ham-Bush, Inc, D C Md., 220 F Supp 377, afTd. 
C.A.. 333 F2d 287 

Cal —Pcople V Trujillo, 136 Cal Rptr 672, 67 C A 3d 
547 

D C —Maiatico v Novick, Mun App, 108 A.2d 540 
Fla —Curr v. Helene Transp. Corp, App, 287 So 2d 
695. 

111—Roin V. Checker Taxi Co. 184 NE2d 736, 36 
111 App.2d 447—Esderts v Chicago, R I & P R. 
Co, 222 N E 2d 117, 76 111.App 2d 210, cert. den 
87 S.Q. 1309, 386 US. 993, 18 L.Ed2d 339—In re 
Moss' Estate, 248 N.E2d 513, 109 111 App 2d 185 
La.—Calhoun v. Louisiana Materials Co, App, 206 
So2d 147, wnt ref. 208 So2d 324, 251 La 1050 
N.Y—In re Shaver’s Estate, 122 NYS2d 578, 282 
AppDiv. 816 

65. US—Wmter v. Welker, DCPa, 174 FSupp 
836—Ranck v United Steelworkers of Amenca, 
DCPa, 202 FSupp 901 

Cal—Los Angeles City School Dist of Los Angeles 
County V Landier Management Co , 2 Cal Rptr 
662, 177 CA2d 744—People v. Dugas, 51 Cal. 
Rptr 478, 242 CA2d 244 


Fla —Curr v Helene Transp Corp, App, 287 So 2d 
695 

Ga —Thompson v Thompson, 228 S E 2d 886. 237 Ga 
509 

lowa—In re Clark's Estate, 181 NW2d 138 
.Md —Peddicord v Franklin, 310 A 2d 561. 270 Md 
164 . 

NY—In re Grossman’s Will. 126 NYS2d 835, 204 
Misc 1066—Schlanger V Schlanger. 129NYS2d 
760—Girdler v State. 248 NYS2d 531, 42 
Misc 2d 558 

No basis for estoppel 

Wis —Schmitz V Schmitz. 236 N W 2d 657, 70 Wis 2d 
882 

67. US—H B ZachryCo V US,344 F2d 352, 170 
Ct C1 115—U S V Harding, C A Colo. 491 F 2d 
697, app after remand 507 F 2d 294, cert den 95 
S Ct 1437, 420 U S 997, 43 L Ed 2d 679 

Mass—Fall River Trust Co v B G Browdy, Inc., 195 
NE2d 63. 346 Mass 614—Henry F Michell Co 
% Fitzgerald, 231 NE2d 373 
Minn —Levine v Holdahl-Colstad, inc, 88 N W 2d 
865, 251 Minn 512 

Neb —Meyer v City of Grand Island, 171 N W 2d 242, 

184 Neb 657 

NY—Barcia v Barcia, 127 NYS2d 443, 283 AD 
726—Monasebian v DuBois. 293 N Y S 2d 27. 30 
A D 2d 839 

Manifest injustice 

U S —In re Bumham, Bkrtcy Ga , 12 B R 286 

68. Colo—Eisenson v Eisenson, 407 P2d 20, 158 
Colo 394 

69. Mo—State ex rei Turn v Keet, App. 626 
S W 2d 422 

70. U S —U S v City of Tacoma, Wash . C A Wash , 
330 F2d 153 

71. Cal —Harns v Spinali Auto Sales, Inc, 49 Cal 
Rptr 610, 240 C A 2d 447. 

111 —In re Moss' Estate, 248 N E 2d 513, 109 111 App 2d 

185 

N Y.—In re Grossman’s Will, 126 N Y S 2d 835. 204 
Misc 1066 

72. Duress not shown 

Cal —Golden v Penland, 300 P.2d 279, 143 C A 2d 
583, cert den 77 SCt 556, 352 US 1000, 1 
L Ed 2d 545 

N Y —Helwig v Wilkens, 379 Y S 2d 413, 51 A D 2d 
694, app dism 351 NE2d 424, 39 N Y 2d 798, 
385 N Y S 2d 757. 

Duross of directed verdict 
Anz—Harsh^Bldg. Co. v. Bialac, 529 P2d 1185, 22 
Anz.App. 591 

73. Cal.—People v. Trujillo, 136 Cal.Rptr. 672, 67 
C A 3d 547. 

Fla—Groover v Groover, App., 383 So.2d 280 
III—Keith v Rucker, 16 111 389 
N Y —Frost v Stone, 144 N Y.S 2d 481, revd on oth 
grds, AD. 165 NYS2d 260, 4 A.D2d 780- 
Stein V Severino. 245 NYS2d 634, 41 Misc 2d 
209 

Wis.—Burmeister v Vondrachek, 273 N W 2d 242, 86 
Wis2d 650. 

N.H—Durkin v Durkin, 397 A 2d 304, 119 N.H. 41 
75. N Y —Frost v. Stone, 144 N Y S 2d 481, revd on 
oth grds, A D., 165 N Y S.2d 260, 4 A D 2d 780 
77. Wis—Czap v. Czap, 69 NW2d 488, 269 Wis 
557 

Facts held not to show fraud 
U s —Stickler v CIR, C A., 464 F.2d 368 
La —State v Collins, App 2 Cir, 459 So.2d 99. 
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81. U S —Bnnson v. Tomlinson, C A Fla, 264 F 2d 
30, cert den 80 SCt 79 

Cal —CJ.S. quoted at length In Hams v Spinali Auto 
Sales. Inc, 49 Cal Rptr. 610, 614, 240 C A.2d 447 
Colo —Banking Bd v Distnct Court In and For City 
and County of Denver, 492 P2d 837, 177 Colo 
77—Higby V Higby, App, 538 P2d 493 
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Kan — Runyon v City of Neosho Rapids, 585 P 2d 
1069, 2 Kan App 2d 619 

Mmn—Levine'v Holdahl-Colstad, Inc, 88 NW2d 
865, 251 Minn 512 

N M —Marrujo v Chavez, 426 P 2d 199, 77 N M 595 
Pa —Grove v Lewis Bros, 80 York 49 
Tex—Franco v State, Cr. 552 SW2d 142 

82. Idaho-^all v Marler, 403 P2d 588, 89 Idaho 
120 

Ind —Greenwood Const Co v Lippman’s Estate, 
App , 235 N E 2d 715, 142 Ind App 488. reh den 
237 NE2d 112, 142 Ind 488 
Kan —Runyon v City of Neosho Rapids. 585 P 2d 
1069, 2 Kan App 2d 619 

83. Mistake held not shown 

U S—Kathe v U S , C A Cal, 284 F2d 713 
Cal—Brooms v Brooms, 311 P2d 567, 151 CA2d 
351—Felder v Felder, 55 Cal.Rptr 780. 247 
CA2d 718 

Ga -White v State, 266 S E 2d 528, 153 Ga App 808 
NY—Puleo v Amone, 184 NYS2d 69, 15 Misc 2d 
794 

85. Unilateral mistake insufficient 
Mich.—Meyer v Rosenbaum, 248 NW2d 558, 71 
MichApp 388 

87. Cal — C.J.S. cited in Harris v. Spinali Auto Sales, 
Inc. 49 Cal.Rptr 610. 615, 240 C A 2d 447 

Okl—C.J.S. cited in Cartwnght v Atlas Chemical 
Industries, Inc. App. 593 P2d 104, 117, 18 
ALR 4th 180 

Utah—C.J.S. quoted in United Factors v T C Assoa- 
ates, Inc. 445 P2d 766, 769, 21 Utah 2d 351 

88. NY—Bruck v Contos, 203 NYS2d 350, 24 
Misc 2d 1093 

89. U S —Boston Edison Co v. Campanella & Cardi 
Const Co, C A Mass, 272 F2d 430—Logan 
Lumber Co. v CIR, C A Fla, 365 F.2d 846 

Colo —Higby V Higby, App, 538 P 2d 493 
N Y —People v Cefaro, 258 N Y S 2d 289, 45 Misc 2d 
990 

Wyo—Olds v Hosford, 354 P2d 947, reh den 359 
P 2d 406 V 
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91. Hawaii— CJS. quoted at length in State v Pos¬ 
ter, 354 P 2d 960, 971, 44 Haw 403 

93. U.S—Jackson v Dunham-Bush, Inc., DCMd, 
220 F Supp 377. affd C A . 333 F 2d 287—Hester 
V New Amsterdam Cas Co, DCSC, 268 
FSupp 623. 

Cal—Baker v Solan, 333 P2d 791, 166 C A 2d 472— 
Welch V Kai, 84 CalRptr. 619, 4 CA3d 374— 
Carter v Carter. 97 Cal Rptr 274, 19 C A 3d 479. 
Del —Application of Wilmington Suburban Water 
Corp, Super, 203 A2d 817, 8 Storey 8, affd. in 
part, Sup.. 211 A 2d 602, 8 Storey 494. 

Kan—Bodle v Balch. 347 P.2d 378, 185 Kan 711 
Mass.—Massachusetts General Hospital v City of Re- 
vere, 191 N E2d 120, 346 Mass 217 
Minn.—Levine v Holdahl-Colstad, Inc, 88 NW2d 
865, 251 Minn S12. 

N Y —Marrello v Caputo, 165 N Y.S.2d 258, 4 A.D 2d 
768—Liro Textile Co. v. Cohen, 164 N Y S 2d 894. 
6 Misc 2d 859—Daniman v. Board of Ed of City 
of New York, 190 N Y.S 2d 225, 23 Misc 2d 664 
Utah—First of Denver Mortg Investors v C. N Zundel 
and Associates, 600 P 2d 521 

94. U.S —Hester v. New Amsterdam Cas Ca, D C 
S.C, 268 FSupp 623—US. v McGregor, C.A. 
Ariz, 529 F 2d 928 

96. US.—Norwich Pharmacal Co v Rakway, Inc, 
D.C.Pa., 189 FSupp. 348 

Ark—Omohundro v Saline County, 289 SW,2d 185, 
226 Ark 253 

Cal—Hams v. Spinali Auto Sales, Inc., 49 Cal.Rptr 
610, 240 CA2d 447 

Conn—Sparaco v Tenney, 399 A2d 1261, 175 Conn 
436 

Mich —Meyer v Rosenbaum. App, 248 N W 2d 558, 
71 Mich.App. 388 
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NY—Girdlcr v State. 248 NYS2d 531. 42 Misc2d 
558—Manos v Manos. 383 N Y S 2d 645. 52 
A D 2d 934 

Pa.—Zvonik v Zvomk. 435 A 2d 1236, 291 Pa Super 
309 

Wash.—Baird v Baird, 494 P 2d 1387, 6 Wash App 
587 

97. Cal —In re Mamage of Jacobs, 180 Cal Rptr 234, 
128 C A 3d 273 

NY—Haas v Roihenbcrg. 175 N Y S 2d 280. 6 
AD2d 797, motion dcn 177 NYS2d 1015, 6 
AD2d 881—Russo v Russo, 232 NYS.2d 577. 
17 A D 2d 129—Application of Venice Amusement 
Corp, 235 N YS2d 54 

Stipulation held properly set aside under cir- 
cumstances 

Cal—Ralston Punna Co v Los Angdes County, 128 
Cal Rptr 556. 56 C A 3d 547 
N Y —Horodeckyi v Horodniak. 192 N Y S 2d 262, 9 
AD2d 732. app den 196 NYS2d 595. 10 
A D 2d 557. 

Ambiguity 

Mass —Massachusetts General Hospital v City of Re- 
vere, 191 NE2d 120. 346 Mass 217 

Stipulation in open court not subject to attack 
because minutes of court did not show all 
details 

Cal —Harris v Spinali Auto Sales, Inc, 49 Cal.Rptr 
610, 240 CA2d 447 

Obvious and radical difference in understanding 
of ternis 

N Y —Way v Town of Poughkeepsie, 426 N Y S 2d 
810. 75 A D 2d 602 

Use of inadmissifale evidence at trial 
U,S—US V Weber, C A Me. 668 F2d 552, cert den 
102 SCt 2904, 457 US 1105, 73 L.Ed.2d 1313 
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1. Change not shown 

U.S—Vallejos v CE Glass Co. CANM 583 F2d 
507 

La—State v. Collins, App, 459 So 2d 99 

A stipulation limiting attorney fees 
to attomey for an estate is ineffective 
where subsequent occurrences made 
Services of another attomey necessary 
and beneficial to the estate, 

1.5. Wash.—In re Brodner's Estate, 497 P 2d 625, 6 
Wash.App. 966. 

4. U.S — Major v. Orthopedic Equipment Co, Inc, 

D.C Va., 496 F.Supp 604 

Court barred from passing on issue 

N.Y.—Cunningham v Mayer. 155 N.Y S.2d 939. 

5. Alaska—Kimball v First Nat. Bank of Fairbanks, 

455 P,2d 894 

Or.—Financial Indem. Co. v Bevans. 590 P.2d 276, 38 
OrApp 369. 

Pa.—Dickey v Offner, 43 Ene 79 

7. Cal.—Hams v Spinali Auto Sales. Inc., 49 Cal. 

Rptr. 610, 240 C.A.2d 447 

§ 36. -Proceedings for Relief 

8 . N.Y.—In re Forcclosure of Tax Liens by City of 

New York, 138 N Y.S.2d 591—McManus v. New 
York Tei Co, 176 N.Y S.2d 380, 14 Misc,2d 22. 
N.C—CJ,S. quoted at leogth in Norfolk Southern Ry 
Co. V. Horton. 165 SE2d 6, 10, 3 N.C App 
383—Blair v. Fairchilds, 213 S.E2d 428, 25 N.C. 
App. 416, cen den 215 S E 2d 622. 287 N.C 464 

Affirmative application 

Fla.—MuniIIa v Perez-Cobo, App, 335 So2d 584. 

Plenary suit 

N.Y.—Horodeckyi v Horodniak. 190N.YS.2d 235. 19 
Misc.2d 72, affd 192 N Y S 2d 262, 9 A D.2d 732, 
app den. 196 N Y S.2d 595. 10 A D 2d 557 


Postconviction proceeding 

Md—Palmer v State, 313 A2d 698, 19 Md App 678 

9. U S —CJS. cited in Tom v Twomey, D C 111,430 

FSupp 160, 163 

Cal —Troxell v Troxell. 46 Cal Rptr 723, 237 C A 2d 
147 

Fla —Curr v Helene Transp Corp , App, 287 So 2d 
695 

Minn —Levme v HoldahI-Colstad, Inc, 88 N W 2d 
865, 251 Minn 512 
Jurisdiction 

N Y —Furer v Paterno. 150 N Y S 2d 829 
Vt—Hector Isabelie Builder. Inc v Welch, 214 A.2d 
63. 125 Vt 267 

Motion denied under circumstances 
N Y —Daniman v Board of Ed of City of New York. 
190 N YS2d 225, 23 Misc.2d 664—A & B Ser¬ 
vice Station, Inc v State, 376 N Y S 2d 656, 50 
A D 2d 973 

Statement of grounds required 
Cal—Harns v Spinah Auto Sales, Inc, 49 Cal Rptr 
610, 240 C A2d 447 
“Affidavit of merits*’ 

N Y -People v. Prado. 365 N Y S 2d 943, 81 Misc 2d 
710 

10. U S — U S V 3,788 16 Acres of Land, More or 
Less, in Emmons County, N D , C A N D, 439 
F2d 291 

Cal —Thayer v Board of Osieopaihic Examiners, 320 
P 2d 28. 157 C A 2d 4 

N Y—Girdler v State, 248 N.YS2d 531. 42 Misc2d 
558—Mattcr of Horton’s Estate. 379 N Y S 2d 569, 
51 AD2d 856 

Court to which appeal is taken, etc. 

Cal —Bordin v Bordin, 13 Cal Rptr 837, 193 C A 2d 
132 

11. Cal —Los Angeles City School Dist of Los Ange- 
Jes County v Landier Management Co, 2 Cal 
Rptr 662, 177 CA2d 744 

N Y —In re Grossman’s Will, 126 N Y S 2d 835, 204 
Misc 1066 

AU parties must be before court 

N Y.—Yellcn v 999 Summil Corp, 120 N Y S 2d 841 
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12. N Y —McManus v New York Tei. Co. 176 N.Y 
S 2d 380, 14 Misc 2d 22—Chase Manhattan Bank 
V Porter Flushing Realty Inc., 243 N Y.S,2d 59, 
40 Misc 2d 405—Phoenix Assur Co v Stark Mo¬ 
bile Homes, Inc, 330 NYS2d 548, 39 A.D2d 
514 

16. Cal.—Los Angeles City School Dist. of Los Ange¬ 
les County V Landier Management Co, 2 Cal. 
Rptr. 662, 177 CA2d 744 

17. NY.—Longwood Associates v, Board of Asses- 
sors, 387 N.Y.S.2d 973, 88 Misc2d 35, afTd 394 
NYS.2d 907, 58 AD2d 581 

Insufficient evidence of fraud 
III —In Interest of Sudler, 328 N E 2d 909. 28 111 
App3d 1037, cert den 97 S.Q 60, 429 US 817, 
50 L.Ed.2d 77 

19. Mo.—McKinnies v. Universal Cartage and Deliv- 
ery Service Co, Inc, App, 582 S.W 2d 358 

20. Mich.-Wagner v. Myere, 93 N.W2d 914, 355 
Mich. 62. 

21. N.Y.—In re Murphy’s Will, 298 N Y.S 2d 181, 31 
AD2d 909 

Wash —State ex rei. Carroll v Gatter, 260 P.2d 360, 43 
Wash2d 153. 

22. Mo —McKinnies v Universal Cartage and Deliv- 
ery Service Co., Inc, App., 582 S.W 2d 358 

25. U S —Helene Curtis Industries v. Dinerstein, D.C 
NY. 17 FRD. 223, 

N.Y,—People v. Syracusc Milk Dealers, Inc, 197 N Y 
S 2d 897, 10 A.D.2d 812. 

N.C.—CJ,S. quoted in Norfolk Southern Ry Co. v. 

Horton. 165 SE2d 6. 10. 3 NC.App 383. 

Utah—Johnson v Peoples Finance & Thnft Co, 272 
P2d 171, 2 Utah 2d 246 
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Loss of jurisdiction 

{!) Other matters 

U S.—^Thompson v Harry C Erb, Inc, C A Pa , 240 
F2d 452 

N Y—Lowell Adams Discount Co v. Carter, 159 N Y 
S.2d 27, 5 Misc 2d 562 

Laches as question of fact 
Cal —Los Angeles City School Dist of Los Angeles 
County v Landier Management Co, 2 Cal Rptr 
662, 177 C A 2d 744 

Application after verdict 

Mich—Conel Development. Inc v River Rouge Sav 
Bank, 269 N W 2d 621, 84 Mich App 415 

After close of proponent*s case-in-chief 

Conn —Savarese v Hart, 439 A 2d 386, 183 Conn 416 

26. N Y —Cousins Knitwear Co v B & B Sweater 
Mills, hic, 208 N Y S 2d 108—Milpac Dyeing Co. 
V B & B Sweater Mills, Inc, 208 N Y S 2d 109, 28 
Misc 2d 548 

§ 37. -Nature and Extent of Re¬ 

lief 

27. lowa—In re Clark’s Estate. 181 NW.2d 138 

Prior stipulations not aifected 

U S -Winchester Dnve-In Thcatre, Inc v Twentieth 
Century-Fox Film Co, D C Cal, 232 F Supp. 556, 
revd on oth grds, C.A., 351 F2d 925, cert den 
86 SCt 620, 382 US 1011, 15 LEd.2d 526 
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30. N H —Colby v Amencan Exp Co, 94 A. 198, 77 
NH 548 

31. U S.—EmmanueI v. Omaha Carpenters Dist 
Council, D C Neb, 422 F.Supp 204, afTd, C A. 
560 F2d 382. 

32. U S —Morse Boulger Destructor Co v, Camden 
Fibre Mills, Inc , C A Pa, 239 F 2d 382 

N y —Hewig V Kleinman, 125 N Y.S 2d 712, 282 App 
Div. 1001, rcarg and app den 128 N.YS2d 584, 
283 AppDiv 767—Frost v Stone, 144 NYS2d 
481, revd on oth grds, A D. 165 N Y.S.2d 260, 4 
A D 2d 780 

33. U S —U S v Town of Clarksville, Va. C A Va. 
224 F2d 712 

DC.—Maiatico v Novick, MunApp, 108 A2d 540 

34. U S.—Berry v C.I R., C A., 254 F2d 471—Cen¬ 
tral Distnbutors, Inc v MET., Inc, C A Fla, 
403 F2d 943. 

Hawaii—Matter of 711 Motors, Inc. 547 P.2d 1343. 56 
Haw 644 

38. US—Osborne v US., C.AMo. 351 F2d 111 
Cal —Toole v Richardson-Menrell Inc, 60 Cal Rptr. 

398, 251 CA.2d 689, 29 A.L R 3d 988. 

N.Y.—Chisholm-Ryder Co v. State, 227 N E2d 396, 
19 N.Y 2d 848, 280 N.Y S 2d 579. 

STIRPS. 

1. Similarly defined ^ 

“Stirp” means the root or trunk, a person from whom 
a branch of a family is descended —Wachovia Bank &. 
Trust Co. v Bryant. 128 S E 2d 758. 761, 258 N.C 482 

STITCH. 

8. Similarly defined 

U s.— DollifFA Co v U S. Cust.Ct, 319 F Supp 1392, 
1396, affd. 458 F.2d 146, 59 CCPA 101 

As a noun, the word *‘stitch” means 
a single complete in-and-out movement 
of a threaded needle in sewing, em- 
broidering, or suturing;‘° '‘ 

10.5. US—Dolliff & Co. V U.S, Cust.Ct, 319 
FSupp. 1292, 1396, affd. 458 F.2d 146, 59 CCPA 
101 



83 CJS 39 


page 99 

STOLE. A woman’s garment similar 
to an ecclesiastica! stole, but usually 
broader and made of fur or cloth.*' “ 

81.50. N.Y—In re Winrield's Estate. 172 NYS2d 
27, 28. n Misc2d 149 

Ecclcsiastical stole is a vestment consisting of a long 
naiTow band wom around ncck and falling over shoul- 
ders of bishops and pnests.—In re Winfield*s Estate, 172 
NYS.2d 27, 28. 11 Misc.2d 149 

STONE. 

85. U.S —^U.S. V. Pumice Supply Co v CIR, C A, 
308 F2d 766, 770 

STOP. 

As a verb, 

95. As Dsed by poUce ofRcer 
Word “stop” as used by pohce ofTicer is not necessar- 
ily to be construed in every instance as communication 
of intention to arrest —Pcople v Clay. 111 App, 273 
N.E2d 254, 256, 133 111 App 2d 344 

STORAGE. 

page 100 

10. Mich—City of Detroit v. General Foods Corp 
197 N.W.2d 315, 322, 39 Mich.App 180. 

N.Y.—Breslerman v Newark Ins. Co, 275 N.Y.S2d 
343. 347, 52 Misc.2d 118 

Similarly defined 

(1) “Storage” means the act of storage, or state of 
being stored; specifically, the safekeeping of goods m a 
warehouse or other depository —Hoyle v State, 62 
So.2d 380, 382, 216 Miss 330 

13. N.Y —Breslerman v Newark Ins Co„ 275 N Y 
S2d 343, 347, 52 Misc2d 118. 

Similarly expressed 

(1) Term “storage" connotes permanency and not 
transient situation.—State v Gargiulo, 246 A2d 738, 
740, 103 NJ.Super. 140 

It is not the same as possession.*^ ‘ 

13.1. Miss.—Hoyle v Sute,, supra, n. 10 
Not synonymous with **possession** or ‘*ciisto- 
dy** 

N.Y.—Breslerman v. Newark Ins. Co, 275 N.Y.S2d 
343, 347, 52 Misc.2d 118. 

STORE. 

Aa a Noun 
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28* La.—CJ.S. dted in Norton v Lay, App, 360 
So.2d 239, 242. 

NJ.—CJ.S. qnoted in Maplewood Tp v Tannenhaus, 
165 A.2d 300, 304, 64 N.J.Super. 80. 

29. N.J.—CJ.S. qnoted In Maplewood Tp v Tannen- 
haus, 165 A.2d 300, 304, 64 N.J.Super 80. 

Similarly defined 

(4) A business establishment where goods are kept for 
reuil sale.—Vitolo v. Chave, 314 N.Y.S.2d 51, 57. 63 
Misc.2d 971 

page 102 

41. Similarly expressed 
(1) A “store" means a place where merchandise is 
sold and may be a dwelling house, shop, butcher shop, 
popcorn sund, saloon, or a filling station.—W. S. But- 
terfleld Theatres, Inc v. Department of Revenue, 91 
N.W.2d 269, 271, 353 Mich. 345. 

62. Space occupied by physician not **8tore** 
N.Y.—Sterling v. Upidus, 199 N Y.S.2d 216, 220, 10 
A D 2d 180. 


Phrases 
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(8) “Rolling store” is generally understood to be a 
miniature store stocked with ali kmds of merchandise 
usually carned in general merchandise and grocery 
Stores, placed on motor vehicle chassis, so that the store 
can be moved from house to house and the merchandise 
sold therefrom, the same as it would be sold from a 
store at a fixed location —Franks v City of Jasper, 68 
So2d 306, 314, 259 Ala 641 

STOREBREAKING. 

A term applied to a statutory of¬ 
fense. 

Va—Willoughby v Smyth, 72 S E2d 636, 638, 194 Va. 
267 

See Burglary § 23b. 

STOREHOUSE. 

12, Ala—Gaskin v State, 161 So2d 503, 505, 42 
Ala.App 290 

14. Ala—Gaskin v State, 161 So2d 503, 505, 42 
Ala App 290 

Md—Hardison v State, 172 A2d 407, 410, 226 Md 
53 

Similarly defined 

(3) The Word “storehouse” means place where goods 
are stored or kept for sale at Wholesale or retail, such as 
shop or store—Mash v Sute, 82 S.E2d 881, 882, 90 
GaApp 322 

15. Ala—Gaskin v State, 161 So2d 503, 505, 42 
Ala App 290, 

16. Ala—Gaskin v State, 161 So2d 503, 505, 42 
Ala App 290 

Similarly defined 

Neb—State v. Hoye, 118 NW2d 325, 327, 174 Neb 
409 

(1) Any repository or source of abundant supplies — 
Hardison v State, 172 A.2d 407, 410, 226 Md. 53 

17. Ala—Gaskin v State, 161 So2d 503, 505, 42 
Ala App 290. 
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21. Ala—Gaskin v. Sute, 161 So2d 503, 505, 42 
Ala.App. 290 

46. Md —Hardison v State, 172 A 2d 407, 410, 226 
Md. 53 

STORER. 

52. In sugar refinery "storer” moves sugar from flat 
truck onto freight car and stacks it.—Madison v 
Amencan Sugar Refining Co., La.App, 134 So 2d 
646, 648 

STOREROOM. 

53. Similarly defined 

(2) **Storeroom" is a room in which Stores are kept, a 

room or space for storage.—Hardison v. Sute, 172 A 2d 

407. 410, 226 Md 53. 

STORM. 

As a noun. 
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63. Similarly defined 

(1) A “storm” is a disturbance of the atmosphere, 
attended by wind, rain, snow, hail, sleet, or thunder and 
lightning; hence. often, a heavy fall of rain, snow, or 
hail, whether accompanied with wind or not —Pearson 
v Aroostook County Patrans Mut. Fire Ins. Co, 101 
A.2d 183, 185, 149 Me 313. 


STREAM 

Page 115 

page 107 

STORY. 

85. Held not to include basement 
Mass —Selvctti v Building Inspector of Revcre, 233 
N £ 2d 915, 918, 353 Mass 645, app after remand 
249 NE2d 744, 356 Mass 720 

STRAIN. 

page 108 

7. Deformation as strain 
(1) When a body is subjccted to stress, it is deformed 
to some extern, and the deformation is known as 
“strain ”—Baldwm-Lima-Hamilton Corp v Tatnall 
Measunng Systems Co, DCPa, 169 FSupp 1, 6, 

Accidental iiyury 

NY—Falardeau v Sundard Shade Roller Corp., 251 
N Y S 2d 60, 61, 21 A D 2d 945. 

9. Similarly defined 

(1) A “strain" is a stretching of a ligamentous struc¬ 
ture—Luquette V Bouillion, LaApp, 184 So2d 766, 
768 

(2) “Strain” is hurt or injury of a body part or organ 
resulting or such as results from excessive tension, 
efTort, or use, or an mjury resulting from a wrench or 
twist and involving overstretching of muscles or liga- 
ments—People v Lares, 68 Cal Rptr 144, 147, 261 
C A 2d 657 

STRANGER. 

page 109 

34. Ark—CJ.S. quoted In Rye v Bauman, 329 
SW2d 161, 165, 231 Ark 278 

35. Ark—C.J.S. quoted in Rye v Bauman, 329 
SW2d 161, 165, 231 Ark 278 

38. Ark—C.J.S. dted In Watkms v Johnson, 372 
S W 2d 243, 245, 237 Ark 184 

STRANGLE. 

page 110 

49. Death cansed by choking 

Or-Sute v. Nunn, 321 P2d 356, 366, 212 Or 546 

STREAM. 

page 112 

96. Wyo—Binning v Miller, 102 P2d 54, 63, 55 
Wyo. 451. 

page 113 

9. La.—Esso Sundard Oil Co v Iones, 98 So 2d 236, 
244. 233 U. 915, foll. 98 So2d 250 

May be wholly dry at times 
Ga.—Parker v Adamson. 135 S.E2d 487, 491, 109 
Ga.App 172. 

11. Cal.—Rancho Sanu Margarita v Vail, 81 P2d 
533, 560, 11 Cal2d 501. 

14. Okl—Franks v Rouse, 137 P2d 899, 902, 192 
Okl 520. 

Overflow waters flowing in the natural flood channei 
of a running stream are a part of the stream —Cooper v. 
Sanitary Dist. No 1 of Lancaster County, 19 N.W 2d 
619, 625, 146 Neb 412. 

page 114 

25. Similarly defined 

A body of water through which a current flows or 
runs with such capaaty and velocity and power as to 
form accretions —Sute v. Cockrell, La.App., 162 So 2d 
361, 368 

page 115 

Other phrases: 

36. Phrases 

(2a) “Underground streams" are wateK paviing 
through ground beneath surface in definite channels — 



STREAM 

Page 115 

Canada v Cily of Shawnee, 64 P 2d 694, 696, 179 Okl 
53 

(2b) Underground streams are divided inio two dis* 
tincT classes Those whose channels are known or de- 
flned, and those unknown or undefmed. Regarding the 
laws goveming these iwo classes, it must be knov^n that 
if underground waters flow in well-denned and known 
channels. the course of which can be distinclly traced, 
thcy are govcmed by the same rules of law that govcm 
streams flowing upon the surface of the eanh But for 
this purpose the underground water must flow in known 
and well-defined channels, so that the npanan owner 
may invoke the same rules as are appli^ to surface 
streams. Subterranean waters, whose channels are un¬ 
known and undeflned, although (here are undoubtedly a 
great many underground streams whose waters flow in 
confined channels, but whose courses are not known, are 
ali classed with percolating waters—Deadwood Cent 
R Co. V Barker, 86 N W 619, 621. 14 SD 558 
(4) “Intermittent stream" means a stream, the flow of 
which in the state of nature is interrupted either from 
time to time dunng the year or at vanous places along 
its course, or both—US v Fallbrook Public Utility 
Dist., D.CCal, 109 FSupp, 28. 78 

STREET. 

38. Phrases 

(6a) A certificate of stock is in “Street name" where 
issued in name of individual or flrm and endorsed in 
blank so that it may be negotiaced without further 
endorsement —R. Baruch & Co v. Spnnger, D C Mun 
App., 184 A.2d 206, 207. 

STREET RAILROADS 

§ 1. Street Railroad 
Library References 
Urban Railroads ®=1. 
page 126 

12. “Traraway”, deflned 
Tenn.—High Point Coal Co. v East Tennessee Iron & 
Coal Co., 296 S.W.2d 845, 201 Tenn. 43 

page 127 

29. Tenn.—CJ.S. quoted at length in High Point 
Coal Co. V. East Tennessee Iron & Coal Co, 296 
S W.2d 845, 847, 201 Tenn 43 

page 129 

VarioiLS other terms relating to 
Street railroads have been defined.^^ 
54.5. TroUey-car 

Ga.—Thompson v Georgia Power Co, 37 S.E2d 622, 
630, 73 Oa-App 587 

Trackless troUey 

Ga.—Thompson v Georgia Power Co, 37 S E2d 622, 
630, 73 Ga-App 587 

Pa.—Iza V. Philadelphia Transp. Co., 195 A2d 784, 
412 Pa 559. 

TroUey seryice wlre 

Or—Gentzkow v. Portland Ry Co., 102 P 614,616, 54 
Or. 114, 135 AmS.R. 821 
TroUey staad 

U.S—^Thompson-Houston Electric Co v. Kelsey Elec¬ 
tric Ry SpeciaJiy Co, Conn , 75 F. 1005, 1006, 22 
CCA 1—Momn v. Robert White Engineenng 
Co. CC.N.Y, 138 F 68, 71, mod on oth. gnls. 
143 F 519, 74 C.C.A 466 

TroUey system 

Md —Hooper v. Baltimore City Pass. R. Co, 37 A 359, 
361, 85 Md. 509, 38 L.R.A. 509 
64 C.J. p 1313 note 73 
Trolley wfres 

Or.—Gentzkow v Portland Ry Co.. 102 P 614,615, 54 
Or. 114, 135 A.L.R. 821 

64. TroUey car synonymous 

Ga.—Thompson v. Georgia Power Co. 37 S E 2d 622, 
630, 73 Ga.App. 587 
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§ 8. Constitutional and Statutory 
Provisions in General 

Library References 
Modern Legal Forms Ch. 25, 
Corporations. 

Urban Railroads 

page 132 

14. N Y —Salzman v Impellitten, 124 N Y S 2d 369, 
203 Misc 486, affd 122 N Y S 2d 787, two cases. 
281 AppDiv 1023, 1024, mod on oth grds. 113 
N E 2d 543, 305 N Y 414 

Tex —City of Humble v Metropolitan Transit Authon- 
ty, App 3 Dist, 636 S W 2d 484, err ref n r e , 
app dism 104 SCt 47. 464 US. 802, 78 L Ed.2d 
68 

§ 9. Incorporation and Organiza- 
tion in General 

Library References 
Urban Railroads ^2. 
page 133 

17. N Y —Long Island R Co v United Transp Un¬ 
ion, 425 NYS-2d 518, 103 Misc.2d 220 

21. Under general Corporation laws 
Hawaii—Monta v Public Utilities Commission of the 
Temtory of Hawaii, 40 Haw 579 

§11. Reorganization 
Library References 
Urban Railroads <®=>2. 
page 135 

53. U S.—In re Third Ave. Transit Corp.. D C N Y , 
173 FSupp 702, cert den 79 S Ct 1285, 360 U S 
903, 3 L£d2d 1255, reh den 80 S.Ct 44, 361 
US 855, 4 LEd.2d94 

RecapitalizatioTL The rights of dis- 
senting stockholders require determi- 
nation accorSing to statute providing 
therefor.“^ 

60.5. Valuation of stock by appraisers held 
proper 

Md—Warren v Baltimore Transit Co, 154 A2d 796, 
220 Md. 478 

§ 12. Officers and Agents 
Library References 
Urban Railroads «»2. 
page 136 

63. Qnaliflcation of directors 

(1) Statutes applicable 

U.S—Rubin v Chicago South Shore & South Bend 
RR, 217 F2d 177, stating Indiana law Cert 
den. 75 S.Ct 534, 348 U.S 972, 99 LEd. 757. 

(2) Validity of by-law. 

U.S.—Rubm V Chicago South Shore & South Bend 
R R., supra. 

Statute inapplicable 

N.Y—Doyle v Goidon, 158 N,YS2d 248. 

§ 17. Amendment or Modification 
of Charter 

Library References 
Urban Railroads <s»2. 

page 140 

28. R I. — United Transit Co. v Hawksley, 133 A.2d 
132, 86 R.I. 53. 


§ 18. Dissolution or Revocation of 
Charter; Winding Up 

40. Statute no longer operative 

Mass —Bateman v Massachusetts Bay Transp Authon- 
ty. 416 NE2d 982, 11 Mass App 940 

page 143 

§ 22. Authority and Permission of 
Municipality 

70. N Y —While You Wait Photo Corp. v Depart¬ 
ment of Consumer Affairs of City of New York, 
450 N Y S 2d 334, 87 A D 2d 46 

§ 31. Rights Conferred in General 
Library References 
Urban Railroads <5=»6. 

page 152 

6, Kngaging ln Other corporate business per- 
mitted 

Hawaii—Monta v Public Utilities Commission of the 
Temtory of Hawaii, 40 Haw 579. 

§ 32. Conditions or Reservations 
Library References 
Urban Railroads «®=»6. 
page 153 

12. D C —Washington, Mariboro & Annapolis Motor 
Lines V Public Utilities Commission of Distnct of 
Columbia, D.C. 114 F.Supp. 321 

page 154 

General rules of construction apply 
as to a constitutional provision prohib- 
iting the legislature from granting a 
right to operate a Street railroad with- 
in any city or town without first re- 
quiring consent of a majority of the 
electors.^* ® 

28.5. Neb —Application of Omaha Transit Co, 94 
NW2d 461, 167 Neb 703 

§ 36. Modification and Amendment 
of Franchise or Grant 

Library References 
Urban Railroads 
page 161 

38. Minn —City of Saint Paul v. St. Paul City Ry 
Co, 82 N W 2d 369, 249 Minn 357. 

§ 37. Privileges in Streets and High- 
ways in General 

Library References 
Urban Railroads ®»6.‘ 
page 162 

50. Del —City of Wilmington v Delaware Coach Co., 
230 A2d 762, 43 Del.Ch. 343 

§ 38. Use of Bridges in General 
Library References 
Urban Railroads ^6. 
page 163 

55. Refiisal held not arbitrary 

Pa.—Pittsburgh Rys Co v. Pennsylvania Public Utility 
Commission. 119 A2d 804. 180 Pa Super 201 
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STREET RAILROADS § 136 

Page 258 


§72. Nature and Extent of Rights 
Acquired in General 

Library References 
Urban Railroads <3=>6. 
page 184 

77. Mmn —City of Saint Paul v. St Paul City Ry 
Co, 82 N W 2d 369, 249 Mmn 357 

87. Pa—Rice v Philadelphia Transp Co, 147 A 2d 
627, 394 Pa. 454 

88. Superior right 

Pa—Rice V Philadelphia Transp Co, 147 A 2d 627, 
394 Pa 454 

89. Pa—Rice v Philadelphia Transp Co, 147 A 2d 
627, 394 Pa 454 

§73. Exclusive and Conflicting 
Grants 

Library References 
Urban Railroads 
page 186 

99. Operation by publlc authority 

U S —South Suburban Safeway Lines, Inc v City of 
Chicago, D C 111, 285 F Supp 676, affd. C A , 416 
F2d 535 

§ 85. Bridges 

Library References 
Urban Railroads 
page 198 

71. Apportionment of cost of altering bridge 
Pa ■—Pittsburgh Railways Co v Pcnnsylvania Public 
Utility Commission, 182 A2d 80, 198 Pa Super 
415 

§ 86. Turnpikes and Toll Roads 
Library References 
Urban Railroads <s=>6. 

83. 65 CJ p 1150 note 67 
86 . 65 CJ p 1151 note 68 

§ 87. Duration an'd Termination in 
General 

Library References 
Urban Railroads <^6. 
page 200 

14. Property Incorporated as part of Street 
does not belong to company 

Mmn —City of Samt Paul v St Paul City Ry Co, 82 
N W 2d 369, 249 Mmn 357 

page 201 

18. Mmn —City of Saint Paul v St Paul City Ry 
Co. 82 N W 2d 369, 249 Mmn 357 

§ 89. Revocation 

Library References 
Urban Railroads <s=>6. 
page 203 

57. Snbstitution of new franchise revokes the 
old one 

Mmn —City of Saint Paul v St Paul City Ry Co, 82 
N W 2d 369. 249 Mmn 357. 

§ 90. Surrender 

Library References 

Urban Railroads ^6. 


page 205 

72. Md — D C Transit System, Inc v State Roads 
CommisMon of Md. 290 A 2d 807, 265 Md 622 

§ 98. Usurpation of Franchise 
Library References 
Urban Railroads ®=6. 
page 214 

9. Pa -SCope V Lehigh Valley Transit Co, 8 D & 
C2d 511, 6 Bucks 207 

§ 103. Duty to Construet 
Library References 
Urban Railroads <s=»7. 
page 220 

82. US—City of Fairfax, Va v Washington Metro¬ 
politan Area Transit Authority. C A Va . 582 F 2d 
1321, cen den 99 SCt 1229, 440 US 914 59 
L Ed 2d 463 

§ 108. -Remedies 

page 226 

81. No recovery allowed 

U S —City of Fairfax Va v Washington Metropolitan 
Area Transit Authonty. CAVa, 582 F2d 1321, 
cert den 99 S Ct 1229. 440 U S 914, 59 L Ed 2d 
463 

§ 112. Duty to Repair Street in Gen¬ 
eral 

Library References 
Urban Railroads ®=»7, 8. 
page 229 

17. U S —Fisher v Capital Transit Co, C A , 246 
F 2d 666, 100 U S App 2d 385 

18. Pa—Macranc v Philadelphia Transp Co, 1 Pa 
Dist & Co2d 227—Pori Authonty of Allegheny 
County V Pennsylvania Public Utilily Commis¬ 
sion, 217 A 2d 810, 207 Pa Super 299 

23. Mass—Bateman v Massachusetts Bay Transp 
Authonty, 416 NE2d 982, 11 Mass App. 940 

page 230 

33. D C —Fisher v Capital Transit Co, C A , 246 
F2d 666, 100 USAppDC 385 

§ 115. Scope and Extent of Duty 
Library References 
Urban Railroads 8. 
page 233 

82. Mo,—Kansas City Terminal Ry Co v Kansas 
City Transit, Inc., 359 S W 2d 6Q8, cen den 83 
SCt 551, 371 US 968. 9 L Ed 2d 539—Kansas 
City V Kansas City Transit, Inc , 406 S W 2d 18. 
cen den 87 S Ct 776, 385 U S 1036, 17 L Ed 2d 
682, reh den 87 SCt 1019, 386 US 969, 18 
L Ed 2d 126 

Apportionment of costs 

Mo —Union Pac R Co v, Kansas City Transit Co, 
App . 401 S W 2d 528 

Continuation of duty after substitution of buses 
for Street cars 

Mo —Union Pac R Co v Kansas City Transit Co, 
App , 401 S W 2d 528. 

84. Pa,-Pennsylvania Dept of Highways v Pennsyl¬ 
vania Public Utilitv Commission. 98 A 2d 199. 173 
Pa.Supcr 581. 

§ 119. -Bridges 

Library References 
Urban Railroads <^7, 8. 


page 236 

24. Pa —Port Authonty of Allegheny County v 
Pennsylvania Public Utility Commission, 217 A 2d 
810, 207 Pa Super 299 

page 237 

29. Mo—Kansas City Terminal Ry Co v. Kansas 
City Transit. Inc. 359 S W 2d 698, cert den 83 
SCt 551, 371 US 968, 9 LEd2d 539 

33. Public authority without rail facility at 
Crossing held not assessable 

Pa —Pittsburgh Railways Co v Pennsylvania Public 
Utiliiv Commission, 237 A 2d 602, 427 Pa 562 

38. Pa —Port Authonty of Allegheny County v 
Pennsylvania Public Utility Commission, 217 A 2d 
810, 207 Pa Super 299 

Public authority acquiring private transporta- 
tion System as not assuming obligations of 
transferor 

Pa—Pittsburgh Railways Co v Pennsylvania Public 
Utility Commission, 237 A 2d 602, 427 Pa 562. 

§121. -Restoration of Streets 

after Removal of Tracks 

Library References 
Urban Railroads ®»7, 8. 

page 240 

71. Pa —Pennsylvania Dept of Highways v Pennsyl¬ 
vania Public Utility Commission, 98 A 2d 199, 173 
Pa Super 581 

Requirement by public utility commission 

Pa—Pittsburgh Railways Co v Pennsylvania Public 
Utility Commission, 182 A2d 80, 198 Pa.Super 
415 

§ 124. Termination of, and Exemp- 
tion from, Duty 

Library References 
Urban Railroads ®=»7, 8. 

page 245 

54. Mo—Kansas City Terminal Ry. Co v Kansas 
City Transit, Inc, App, 350 S W,2d 828, transf 
to. Sup, 359 SW2d 698, cert den 83 SCt 551, 
371 U.S 968, 9 LEd2d 539 

page 246 

74. Pa —Pennsylvania Dept of Highways v Pennsyl¬ 
vania Public Utiliiy Commission, 98 A 2d 199, 173 
Pa Super 581 

78. Pa—Sculley v City of Philadelphia, 112 A.2d 
321, 381 Pa 1 

§ 133. Mode of Crossing 
Library References 
Urban Railroads <3=»7, 8. 

page 257 

31. Pa.—Pittsburgh Railways Co v Pennsylvania 
Public Utility Commission, 83 Dauph. 84 

§ 136. In General 
Library References 
Urban Railroads <s=»7, 8. 

page 258 

43. D C —Chvala v D C Transit System, Inc, 306 
F2d 778. 113 US.App.DC. 171. 

49. D C —Fisher v Capital Transit Co, C A , 246 
F 2d 666, 100 U S.App.D C 385 

Maintenance of safety zone 

Mo—Hiltner v. Kansas City. 293 S.W 2d 422 
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§ 138 STREET RAILROADS 

Page 258 


§ 138. Actions 

Library References 
Urban Railroads ©=»7, 8. 
page 259 

60. Pa —Macrane v Philadelphia Transp Co , 1 Pa 
Dist & Co2d 227 

page 260 

64. Mich—City of Detroit > Burke Rental Ser\ice, 
Inc, 142 N W 2d 473, 3 Mich App 353 

65. Held for jury 

(1) Mo.—Corte v St Loius Public Service Co, 370 

S W 2d 297 

§ 142. Motive Power 
Library References 
Urban Railroads <s=»7, 8. 
page 262 

97. Mo— CJ.S. cited in Kansas City Terminal Ry 
Co V Kansas Qty Transit, Inc , 359 S W 2d 698, 
704, cen- den 83 SCt 551, 371 US 968, 9 
LEd2d 539 

§ 143. Chang^e of Motive Power 
Library References 
Urban Railroads ‘S=>7, 8. 
page 263 

12. Power of commission, and validity and 
effect of orders 
(6) Other cases 

Pa.—City of Philadelphia v Pennsylvania Public Utihty 
Comimssion, Super, 138 A.2d 698, 185 Pa Super 
598 

§ 154. Bonds 

Library References 
Urban Railroads ^1. 
page 273 

57. Pa.—Fidelity-PhiladeTphia Tnist Co v, Philadel¬ 
phia Transp Co., 173 A2d 109, 404 Pa 541 

58, Pa.—iMdelity-Philadelphia Trust Co. v Philadel¬ 
phia Transp Co., 22 D. & C2d 181 

page 274 

68, Pa.—Fidelity-Philadelphia Trust Co v Philadel¬ 
phia Transp Co. 22 D & C2d 181 

69, Pa.—Fidehty-PhUadelphia Trust Co v Philadel¬ 
phia Transp Co, 22 D. & C 2d 181 

Recovery of income-interest where Income not 
determined according to accepted principies 
of accounting 

Pa.—Fidelity-Philadelphia Trust Co. v Philadelphia 
Transp Co., 173 A.2d 109, 404 Pa 541—Fidelity- 
Philadelphia Trust Co. v Philadelphia Transp. Co., 
22 D. & C.2d 181 

§ 160. Power to Regulate 
Library References 
Urban Railroads «^20, 22. 
page 282 

71. Minn.—State ex rei City of Minneapolis v Min- 
neapolis St. Ry. Co, 56 N W.2d 564, 238 Minn 
218. 

Mo—State ex rei Kansas City Transit, Inc. v Public 
Service Commission, 406 S.W,2d 5. 

page 283 

74. Anz.—Arizona Public Service Co v Town of 
Paradise Valley, 610 P2d 449, 125 Anz 447 


§ 161. — Municipality 

page 285 

11. Minn —State ex rei City of Minneapolis v Min- 
neapohs St Ry Co. 56 N.W 2d 564, 238 Minn 
218 

§ 162. -Public Board, Commis¬ 

sion, or Officers in General 

Library References 
Urban Railroads <s=»20, 22. 

26. Mo—State ex re! Kansas City Transit, Inc v 
Public Service Commission, 406 S W 2d 5 

page 286 

28. Mo—State ex rei Kansas City Transit, Inc v 
Public ScrMce Commission, 406 S W.2d 5 

31. Act$ held not in excess of power 
Pa—Pittsburgh Railways Co v Pennsyhania Public 
Utilit\ Commission. 182 -A2d 80, 198 Pa Super 
415 

page 287 

43. Credibility of witnesses 
Pa—Pittsburgh Railways Co v Pennsylvania Public 
Utility Commission, 182 A 2d 80, 198 Pa Super 
415 

Weight of evidence 

Pa—Pittsburgh Railways Co \ Pennsylvania Public 
Utility Commission, 182 A 2d 80, 198 Pa Super 
415 

Reasonable exercise of discretion not reversed 
Pa—Pittsburgh Railways Co v Pennsylvania Public 
Utility Commission, 182 A2d 80, 198 Pa Super 
415 

Orders 

Mo —State ex rei Kansas City Transit, Inc v. Public 
Service Commission, 406 S W 2d 5 

§ 163. Particular Regulations 

47. Regulation of vehicles or motor vehides 

(4) Other maiters 

Pa —Vaughn v Philadelphia Transp Co , 209 A 2d 
279, 417 Pa 464. 

Allocation of costs in alteration of Crossing 
Pa—Pittsburgh Railways Co v Pennsylvania Public 
Utility Commission, 182 A2d 80, 198 Pa Super 
415 

Prohibition against reducing operational funds 
Mo.—State ex rei Kansas Oty Transit, Inc v Public 
Service Commission, 406 S W 2d 5 

Fort authority operating transportation system 
as not subject to orders of commission 
Pa,—Pittsburgh Railways Co v. Pennsylvania Public 
Utihty Commission, 237 A 2d 602, 427 Pa. 562 

§ 167. -As to Equipment of 

Cars 

Library References 
Urban Railroads «®=»20, 22. 
page 291 

17. Cal.—Dropo v Citv and County of San Francisco, 
334 P2d 972, 167 C.A.2d 453. 

§ 168. -As to Movement and 

Speed of Cars 

Library References 
Urban Railroads «S»20, 22. 

27. Statutory purpose 

NJ.—Sharp v. Cresson, 164 A.2d 503, 63 NJ Super 
215. 


§ 169 . -As to Signals and Look- 

outs 

Library References 
Urban Railroads <s»20, 22. 

page 292 

45. No duty to provide mechanical stop-Ught 
device 

Pa—Vaughn v Philadelphia Transp Co, 209 A 2d 
279, 417 Pa 464 

§ 174. License Fees and Taxes 
Library References 
Urban Railroads <s»20, 22. 
page 295 

99. Seat tax 

Md—Baltimorc Transit Co v Metropolitan Transit 
Authority, 194 A,2d 643, 232 Md 509 

§ 177. Duty to Operate 

page 300 

81. Pa—City of Pittsburgh v Pennsylvania Public 
Utihty Commission, 404 A.2d 786, 45 Pa Cmwlth 
80 

§ 180. Interference with Operation 
Library References 
Urban Railroads ®=>20. 
page 302 

20. Pa—Lewisv Pittsburgh Rys Co., 105 PLJ 114, 
affd 126 A 2d 454, 386 Pa 490 

page 303 

§ 181. Discontinuance of Operation 
Library References 
Urban Railroads ®=>20. 

38. Standing to sue 

U s —Stavisky v Metropolitan Transp. Authority, D C. 
NY, 533 F.Supp 1146 

page 304 

53. Pa—Allegheny County v Pennsylvania Public 
Utihty Commission of Pittsburgh R Co, 192 A 2d 
904, 201 Pa Super 417, app. quashed 203 A2d 
544, 413 Pa 313 

54. Pa—Pittsburgh Railways Co v Pennsylvania 
Utihty Commission, 83 D;iuph 84. 

§ 182. -Proceedings to Discon- 

tinue Operation 

Library References 
Urban Railroads <8»20. 
page 305 

61. Order before completion of hearing held 
arbitrary 

Pa—Allegheny County v. Pennsylvania Pubhc Utility 
Commission of Pittsburgh R Co., 192 A.2d 904, 
201 Pa Super 417, app. quashed 203 A 2d 544, 415 
Pa 313. 

Imposltion of tenns 

Wis.—Chicago & Milwaukee Elee Ry Co v. Public 
Service Commission of Wis, 37 N W.2d 42, 254 
Wis. 551 

page 306 

70. Intervention 

Pa.—Smith V Pennsylvania Public Utility Commission, 
101 A 2d 435, 174 Pa Super 252 
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Order of temporary discontinuance held appeal- 
able 

Pa—Allegheny County v Pennsylvania Public Utility 
Commission of Pittsburgh R Co. 192 A 2d 904, 
201 Pa Super 417, app quashed 203 A 2d 544, 415 
Pa 313 

Appeal rendered moot 

Pa—Pennsylvania Public Utility Commission v Alle- 
gheny County, 203 A 2d 544, 415 Pa 313 

Discretion of commission 

Pa—Wagner v Pennsylvania Public Utility Commis¬ 
sion, 225 A2d 87, 209 Pa Super 102 

Scope of review 

Pa—Wagner v Pennsylvania Public Utility Commis¬ 
sion, 225 A 2d 87, 209 Pa Super 102 

Eyidence 

Pa—Wagner v Pennsylvania Public Utility Commis¬ 
sion. 225 A 2d 87. 209 P" Super 102 

75. Reversal of finding 

Pa.—Wagner v. Pennsylvania Public Utility Commis¬ 
sion, 225 A 2d 87, 209 Pa Super 102 

§ 183. -Effect of Discontin¬ 

uance 

Library References 
Urban Railroads <^20. 

78. Public Utility G>nuni8sion m&y require 
less than fiill performance 

Pa—Pennsylvania Dept. of Highways v Pennsylvania 
Public Utility Commission. 98 A 2d 199, 173 Pa 
Super 581 

City has duty of removal 

D C —Joseph V. Distnct of Columbia, D C , 366 
FSupp 757, affd.. CA, 495 F2d 1075, 162 US 
AppD.C 19 

Company only has to pay cost of removal when 
incurred 

D C.—Joseph V. Distnct of Columbia, D.C, 366 
F.Supp 757, affd, CA, 495 F2d 1075, 162 U.S 
AppD.C 19 

79. Pa.—Pennsylvania Dept of Highways v Pennsyl¬ 
vania Public Utility Commission, supra, n 78 

§ 185. In General 
Library References 
Urban Railroads <s»23. 
page 308 

1. Cal —Hession v. City and County of San Francisco, 
265 P 2d 542, 122 C A 2d 592. 

§ 189. In General 
Library References 
Urban Railroads ®»23. 
page 310 

38. General niles of negligence applicable 

Ga.—^Atlantic Coast Line R Co v. Coxwell, 91 S E.2d 
135, 93 Ga.App 159. 

39. “Neglect** construed 

Neb.—Sullivan v. Omaha & Council BlufTs St. Ry Co., 
70 NW.2d 98, 160 Neb,342. 

§ 190. Acts of Servants or Employ- 
ees 

Library References 
Urban Railroads <s=»23. 
page 311 

§ 192. Deg:ree of Care Required 
Library References 
Urban Railroads <&»23. 
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page 312 

84. Cal—Reilly v California St Cable R Co. 173 
P 2d 872. 76 Cal App 2d 620—Riggs v Cit> and 
County of San Francisco. 304 P 2d 19, 146 C A 2d 
481. 

Mo—Wilson V Kansas City Public Service Co . 291 
S W 2d 110—Schneider v Bi-$tate Development 
Agency, App, 447 S W 2d 788 

§ 194. Duties and Care as to Licen- 
sees In General 

Library References 
Urban Railroads «^23. 
page 318 

70. D C —Hryn v Capital Transit Co, Mun App , 
116 A.2d 158 

§ 195. Duties and Care to Invitees 

76. Mo —C.J.S. cited m Hiltner v Kansas City, 293 
S W 2d 422, 427 

§ 196. Construction and Equipment 
of Cars 

page 319 

90. N Y —Javeltne v Long Island R R. 435 N Y S 2d 
513, 106 Misc2d 814 

§ 197. Vigilance of Persons in 
Charge of Car 

Library References 
Urban Railroads ‘S=>23. 
page 320 

11. Mo—Brooks v Terminal R Ass'n, App, 276 
S W 2d 600 

Pa.—Potochnik v Pittsburgh Rys Co., 108 A 2d 733, 
379 Pa 154—Di Giannantonio v Pittsburgh Rys 
Co. 166 A 2d 28, 402 Pa 27 

Any speed hazardous if operator looking else- 
where 

Mo—Kelly v Kansas City Public Service Co., 335 
SW2d 159 

Momentarily looking eisewhere improper 
Mo —Kelly v Kansas City Public Service Co, 335 
S W 2d 159 

page 322 

35. Mo—Pijut V St Louis Public Service Co, 350 
S.W 2d 778 

§ 198. Rate of Speed and Control of 
Car 

Library References 
Urban Railroads <®=>23. 
page 323 

49. Pa.— Di Giannantonio v Pittsburgh Rys Co, 166 
A 2d 28, 402 Pa 27 

Degree of control 

(1) Pa.—Potochnik v Pittsburgh Rys Co , 108 A 2d 
733, 379 Pa. 154 

page 325 

69. Pa—Scholl v Philadelphia Suburban Transp Co, 
51 A2d 732, 356 Pa 217. 

§ 199. -Reducing Speed and 

Stopping Car 

Library References 
Urban Railroads <s»23. 

82. Minn,—Waldo v. St Paul City Ry Co., 70 
N W 2d 289, 244 Minn 416 


Mo—Wilson V Kansas City Public Service Co, 291 
S W 2d 110 

§ 202. Signals or Warnings 
Library References 
Urban Railroads ®=23. 
page 327 

5. Mo—Wilson V Kansas City Public Service Co, 
291 SW2d 110 

§ 208. -Between Street Cross- 

ings 

Library References 
Urban Railroads «^23. 
page 331 

73. Cal—Gerace v Key System Transit Lines, 304 
P 2d 88, 146 C A 2d 667 

75. Cal—Gerace v Key System Transit Lines, 304 
P 2d 88, 146 C A 2d 667 

Reasonable excuse for Crossing between Street 
crossings 

Pa—Bosack v Pittsburgh Railways Co, 189 A2d 877, 
410 Pa 558. 

76. Pa —Potochnik v Pittsburgh Rys. Co, 108 A 2d 
733, 379 Pa 154 

§ 209. -At Street Crossings 

Library References 
Urban Railroads <^23. 
page 334 

3. Md—Lehman v Baltimore Transit Co, 177 A2d 
855, 227 Md 537 

13. Pa.—Bigler v Pittsburgh Rys Co, 117 A 2d 723, 
383 Pa 58 

§ 212. Proximate Cause of Injury 
Library References 
Urban Railroads «s=»23. 
page 338 

57. Cal —Hession v. City and County of San Francis¬ 
co, 265 P.2d 542, 122 C A 2d 592 

§ 213. In General 
Library References 
Urban Railroads <®=>23. 
page 341 

77. NY—Amodeo v. New York City Transit Au- 
thonty, 203 N Y S 2d 204, 10 A.D 2d 982. motion 
den 214 N Y S.2d 329, 9 N Y 2d 711, 174 N E.2d 
318, affd. 215 NYS.2d 69, 9 NY.2d 760. 174 
NE2d 743 

84. Discontindance of Service 

(2) Other matters 

Mo—Vanacck v St Louis Public Service Co, 358 
S W.2d 808, cert. den 83 S.a 287. 371 U S. 920. 9 
L.Ed 2d 229. 

Duty compared with that of municipality 

Pa—Bosack v Pittsburgh Railways Co., 189 A 2d 877, 
410 Pa 558. 

85. Mo —^Vanacek v St. Louis Public Service Co, 358 
SW2d 808, cert den 83 SCt. 287, 371 U.S. 920, 
9 L.Ed2d 229 

page 342 

89. Held not insurer 

Pa.—Bosack v. Pittsburgh Rys. Co.. 189 A.2d 877, 410 
Pa 558. 

90. Pa.—Bosack v Pittsburgh Rys Co. 189 A 2d 
877, 410 Pa. 558 
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Page 429 


87. Plaintiff not charged with anticipatfng 
break down 

Pa—Kurtz v Philadelphia Transp Co, 147 A2d 347. 
394 Pa 324 

§ 282. -Occupant of Vehicle 

Driven by Another 

Library References 
Urban Railroads ®»26. 

page 430 

98. Pa—Bragdon v Pittsburgh Rys Co., 100 A2d 
378, 375 Pa 307 

1. Mo.—Joncs V Illinois Tcrminal R Co, 272 S.W 2d 
272, 364 Mo 1102, statmg Illinois law 

page 431 

17. Mo—Jones v Illinois Terminal R Co, 272 
SW2d 272, 364 Mo 1102, stating Illinois law 

page 432 

20. Mo—^Jones v Illinois Terminal R. Co, 272 
SW.2d 272, 364 Mo 1102, stating Illinois law 

§ 287. Proximate Cause 

page 435 

83. Mich —Niewiadomski v City of Detroit, 68 
N W 2d 778, 342 Mich 133. 

Wis.—Mayr v Milwaukee & Suburban Transport Corp, 
80 NW2d 761. 274 Wis 616 

page 436 

84. Pa—Kaplan v Philadelphia Transp. Co, 171 
A 2d 166, 404 Pa. 147 

89. Mo—Romandel v. Kansas City Public Service 
Co, 254 S.W.2d 585 

§ 287. Proximate Cause 
Library References 
Urban Railroads <®=»26, 27. 

§ 290. -Cessation or Continu- 

ance of Plaintiffs Negli- 
gence 

Library References 
Urban Railroads <®»28. 

page 437 

1. Cal — Doran v, City and County of San Franasco, 
283 P.2d 1, 44 C2d 477 

§ 291. Danger or Perii 
Library References 
Urban Railroads «®=»28. 

page 438 

12. Mo.—Hill V St Louis Public Service Co, 340 
S.W2d 712. 

14. Mo.—Silverstein v. St Louis Public Service Co, 
295 S W.2d 37. 

§ 292. — Plaintiff’s Knowledge or 
Ignorance of Perii 

Library References 
Urban Railroads <®=>28. 

page 439 

31. Cal.—Doran v City and County of San Francisco, 
283 P 2d l, 44 C 2d 477 


§ 293. -Defendanfs Knowledge 

or Ignorance of Perii 

Library References 
Urban Railroads <3=28. 

page 440 

36. Mo—Doelling v St Louis Public Service Co, 
App, 258 S W 2d 244 Reese v St Louis Public 
Service Co, App. 368 S W 2d 540 

40. Immineat perii 

Mo —Smith v St Louis Public Ser\ice Co, App. 252 
S W2d 83. affd 259 SW2d 692. 364 Mo 104 

page 441 

48. Mo—Silverstein v St Louis Public Service Co, 
295 S W 2d 37 

§ 294. Ability and Opportunity to 
Avoid Iiumr 

Library References 
Urban Railroads <^28. 

51, Mo—Romandel v Kansas City Public Service 
Co. 254 S W 2d 585 

§ 295. Care Required after Perii Is» 
or Should Be» Discovered 

Library References 
Urban Railroads <3=>28. 

page 443 

72. Pa.—Andrews v West Penn Ry Co, 35 
WestCo 103 

74. Md—Joeckel v. Baltimore Transit Co, 119 A2d 
373. 208 Md. 586 

76. Cal—Nesje v Metropolitan Coach Lines, 295 
P.2d 979, 140 C A 2d 807 

§ 296. In General 
Library References 
Urban Raib*oads <®=>30. 

79. Mo—Graham v. Illinois Terminal R Co, App, 
260 S.W 2d 846—Wilson v Kansas City Public 
Service Co. 291 SW.2d 110 

Alleged status as voiunteer not defense 
Pa—Guca v Pittsburgh Rys Co, 42 Mun 97, 98 
Pittsb Leg.J 557, affd in part and set aside in part 
on oth grds. 80 A 2d 779, 367 Pa 579 

Claimed nuisance not defense 
Minn—Sheldon v Minneapolis St. Ry Co, 114 N.W 
1134> 103 Minn 520. 

§ 301. Notice of Claim 

Library References 
Urban Railroads «=>30. 

page 444 

93. Statute inappUcable 

111—Sims v. Chicago Transit Authonty, 115 N.E2d 96, 
351 111.App. 314, rcvd. on oth. grds. 122 N.E.2d 
221, 4 I112d 60. 

§ 302. Complaint, Declaration» or 
Petition 

Library References 

Urban Railroads <s=>30. 

page 445 

6. Mo.—Hiltncr v. Kansas City, 293 SW2d 422 


page 446 

23. Mo —C.J.S. cited in Vanacek v St Louis Public 
Service Co, 358 SW2d 808, 8)1, cert den 83 
S Ct 287, 371 U S 920, 9 L Ed 2d 229 

Allegations held insufficient 

Mo—Hiltner v Kansas City, 293 S W 2d 422 

§ 303. Plea or Answer and Other 
Pleadings 

Library References 
Urban Railroads ®»30. 
page 449 

63. Mo —Bnsboise v Kansas City Public Service Co, 
303 S W 2d 619 

75. Pleading not necessary 

Ohio—Kish V City of Cleveland, 131 NE2d 260, 102 
Ohio App 453 

§ 304. Issues» Proof» and Variance 
Library References 
Urban Railroads <s=»30. 
page 452 

9. Mich.—Niewiadomski v. City of Detroit, 68 
N W 2d 778, 342 Mich 133 

§ 305. Presumptions and Burden of 
Proof 

Library References 
Urban Railroads ®=»30. 
page 454 

51. Mo —McClanahan v St Louis Public Service 
Co, App, 242 S W,2d 265, revd on oth grds. 251 
SW2d 704, 363 Mo 500. 

page 455 

68. Mass—Landngan v Metropolitan Transit Au¬ 
thonty. 105 N E 2d 849, 329 Mass 25 

§ 306. -Negligence of Defendant 

Library References 
Urban Railroads <s»30. 

71. Ohio—Kish V City of Cleveland, 131 N E 2d 260, 
102 Ohio App 453. 

page 456 

90, Mo—Doellmg v. St Louis Public Service Co, 
App, 258 S.W2d 244 

page 457 

6, Wis—Mayr v Milwaukee & Suburban Transport 
Corp. 80 N.W 2d 7ol, 274 Wis 616 

page 458 

19. Pa—Izzi V. Philadelphia Transp Co, 195 A2d 
784, 412 Pa 559. 

§ 307. -Contributory Negligence 

Library References 
Urban Railroads <^30. 
page 460 

62. Cal —Hughes v. City and County of San Francis¬ 
co, 322 P2d 623, 158 CA2d 419. 

68. Pa.—Potochnik v Pittsburgh Rys. Co. 108 A.2d 
733, 379 Pa 154. 

§ 308. Admissibility of Evidence 
Library References 
Urban Railroads »s=»30. 
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page 461 

85. Pa —Pressler v City of Pittsburgh, 214 A 2d 616. 
419 Pa 440 

§ 309. -Negligence of Defendant 

Library References 
Urban Railroads 
page 462 

94. Mass—Henvitz v Massachusetts Bay Transp 
Authonty, 233 N E 2d 726, 353 Mass 594 
3. Cal —Dropo v City and County of San Francisco, 
334 P2d 972, 167 CA2d 453 

page 463 

27. Mass —Hebert v Massachusetts Bay Transp Au- 
thority, 305 N E 2d 869, 1 Mass App 670 

page 469 

37. Cal —Corsetto v Pacific Elee Ry , 289 P 2d 116, 
136 CA2d 631 

§ 312. Weight and Sufficiency of 
Evidence 

Library References 
Urban Railroads ^30. 
page 472 

5. Wis—Coney v Milwaukee & Suburban Transpon 
Corp, 99 N W 2d 713, 8 Wis 2d 520 

Evidence held sufficient 
(1) Mo—Hermann v St Louis Public Service Co, 
App. 345 S W 2d 399. 

Pa—Troy V Pittsburgh Rys Co, 132 A2d 189, 389 
Pa 59—Carminati V Philadelphia Transp Co, 176 
A 2d 440. 405 Pa 500 

Evidence held insufficient 
NY—Malone v New York City Transit Authonty, 
247 N Y S 2d 661, 20 A D 2d 768, affd 212 N E 2d 
777, 16 N.Y2d 978, 265 NYS2d 291 
Pa —Roberts v Pittsburgh Rys Co, 132 A 2d 237, 389 
Pa 81 

10. Evidence held insufficient 

Tex—Dallas Ry. Terminal Co v Van Gilder, Civ 
App, 301 S W 2d 724, err ref no rev err 

11. Evidence held sufficient 

Cal —Gerace v Kcy System Transit Lines, 304 P.2d 88, 
146 C A 2d 667 

D.C —Grober v Capital Transit Co, D.C, 119 F Supp 
100. 

La.—Moore v. Shreveport Transit Co., App, 115 So 2d 
218. 

Evidence held insufficient 
Ala.—Simpson v Birmingham Elee. Co., 75 So.2d 111, 
261 Ala. 599. 

N.Y —Central Square Tchrs Ass’n v Board of Ed. of 
Central Square Central School Dist., 419 N£2d 
341, 52 N.Y.2d 918, 437 N YS2d 663 

§ 313. -Relation of Defendant 

to Cause of Iigury 

Library References 
Urban Railroads <&=>80. 
page 473 

19. Evidence held suffldent 

'DC—Grober v. Capital Transit Co., supra, n. 11. 

§ 314. -Acts of Employees 

Library References 
Urban Railroads ^30. 

22. Evidence held sufficient 
Mo.—DeMariano v. St. Louis Public Service Co, 340 
S.W 2d 735. 
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23. Evidence held sufficient 

Mo —DeMariano \ St Louis Public Service Co, 340 
S W 2d 735 

§ 315. -Defects in Tracks, 

Street, or Equipment 

Library References 
Urban Railroads ^30. 

24. Pa—Izzi V Philadelphia Transp Co, 195 .A2d 
784. 412 Pa 559 

page 474 

34. Evidence held insufficient 
US—Mease v Shreveport Rys Co. DCLa, 116 
FSupp 611 

§ 316. -Operation of Cars 

Library References 
Urban Railroads <&»30. 

42. Evidence held insufficient 

La —Hingle v New Orleans Public Service, Inc , App, 
90 So 2d 904 

Minn—Peterson v TrueJson, 83 NW2d 236, 249 
Minn. 530 

page 475 

43. NY—Heyward v New York City Transit Au¬ 
thonty, 428 N Y S 2d 721, 76 A D 2d 880, aff 418 
NE2d 670, 52 NY.2d 846, 437 NYS2d 77 

46. Evidence held sufficient 

Pa—Pressler v City of Pittsburgh, 214 A 2d 616, 419 
Pa 440 

47. Evidence held sufficient 

Pa —Potochnik v Pittsburgh Rys Co, 108 A 2d 733, 
379 Pa. 154 

48. Evidence held sufficient 

Pa—Potochnik v Pittsbur^ Rys Co, 108 A2d 733, 
379 Pa 154 

53. Evidence held insufficient 
m—Jones V. Chicago Transit Authonty, 163 NE2d 
546, 23 111 App 2d 504 

55. Evidence held insufficient 
Tex.—Dallas Ry & Termina! Co v. Van Gilder, Civ 
App, 301 S W.2d 724, err. ref no rev err 

page 476 

57. Evidence held sufficient 
Mo.—Silventein v. St, Louis Public Service Co, 295 
S W 2d 37 

60. Evidence held insufficient 
La.—Walker v Shreveport Rys. Co., App, 71 So2d 
683 

72. Evidence held sufficient 

La—Murray v, Shreveport Tranat Co., App, 188 
So.2d 710—Kelly v Bonnet, App., 299 So.2d 884 

page 477 

73. Evidence held sufficient 

111—Mills V Chicago Tranat Authority, 117 NE.2d 
401, 1 Ill.App.2d 236. 

Ohio—Kish V, City of aeveland, 131 NE.2d 260, 102 
Ohio App 453 

Concurring negligence 

Evidence held sufficient to sustain findings of concur¬ 
rent negligence in operation of Street car and Crossing 
vehicle.—Coleman v. Moore, D.C D.C, 108 F.Supp 
425. 

80. Evidence held sufficient 
Md—Baltimore Tranat Co. v Mitchell, 135 A.2d 145, 
214 Md. 346 

Mo.—Kagan v St. Louis Public Service Co., App., 360 
S.W2d 261—Suchara v. St. Louis Public Service 
Co.. App., 410 S.W.2d 93. 


Evidence held insufficient 
Pa—Maicr v Pmsburgh Rys Co , 168 A 2d 632, 194 
Pa Super 523 

page 478 

83. La—Bonono v New Orleans Public Service, Inc , 
App, 216 So2d 356 

92. Evidence held sufficient 
Wis —Mayr v Milwaukee & Suburban Transpon Corp, 
80 N W2d 761, 274 Wis 616 

95. Evidence held sufficient 

Wis —Mayr v Milwaukee & Suburban Transpon Corp, 
80 N W2d 761, 274 Wis 616 

96. Pa —Bragdon v Pittsburgh Rys Co, 100 A 2d 
378, 375 Pa 307 

98. Evidence held insufficient 
La —Hingle v New Orleans Public Service, Inc, App , 
90 So 2d 904 

Tex—Dallas Ry & Terminal Co v Van Gilder, Civ 
App , 301 S W 2d 724, err ref no rev err. 

§ 317. -Power of Defendant to 

Avoid Injury; Last Ciear 
Chance 

Library References 
Urban Railroads 
page 480 

29. Evidence held sufficient 
Cal—Ransdell v Los Angeles Metropolitan Transit 
Authonty, 8 CalRptr 302, 185 CA2d 335 
Mo —Nored v St. Louis Public Service Co, 319 S W.2d 
608—^Tnplett v St Louis Public Service Co, App, 
372 SW2d 515 

Evidence held insufficient 
La —Moore v Shreveport Transit Co, App, 115 So 2d 
218 

33. Pa—Selly v. Ciocca, 155 A.2d 814, 397 Pa 409. 

34. Mo —Smith v St Louis Public Service Co, App., 
252 S.W 2d 83, affd., 259 S W 2d 692, 364 Mo 
104 

Evidence held sufficient 

DC—Capital Transit Co v Bingman, CA, 212 F.2d 
241, 94 US AppDC 75 

Evidence held insufficient 

Mo—Smith v. St. Louis Public Service Co, supra. 

§ 318. — Willful or Wanton Iiyu- 
ry and Gross Negligence 

Library References 
Urban Railroads <8»30. 
page 481 

48. Pa—Corona v Pittsburgh Rys. Co, 209 A.2d 
425, 418 Pa 136. 

§ 319. -Contributory Negligence 

Library References 
Urban Railroads <8=»30. 

51. AU evidence considered 

Ohio—Burnside v. Cincinnati St. Ry. Co., 114 N E.2d 
848, 94 Ohio App. 240. 

52. Evidence held suffldent 

La.—Lewis v. New Oileans Public Service, App., 78 
So.2d 76. 

Pa.—Forcinal v. Pittsburgh Rys. Co., 135 A.2d 746, 390 
Pa. 409. 

page 482 

59. Minn.—Wdnter v. St. Paul City Ry Ca, 64 
N.W.2d 82, 241 Minn. 515. 

68. Evidence held suffident 
D.C.—Lampiris v. Capital Transit Co., Mun.App., 107 
A.2d 124. 
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Wis —Conej V MiKvdukee Suburban Transport 
Corp , 99 N W 2d 71? S Vns 2c 520 

page 483 

69. La—Bonono ^ Ne^v Oricari^ Public Sersice Inc 
App, 216 So2cl 356 

70. E^idence held sufficient 

III—Jonci \ Chicago Transit Authoni>. 163 N E 2d 
546, 23 111 4pp 2d 5(W 

71. Pd—Potochntk \ Pittsburgh R>i> Co, 103 ^ 2d 
733. 379 Pa i54 

78. Evidence held sufficient 

Mich—Niewiadomski \ Cit\ of Defoit, 68 N W 2d 
778, 342 Mich 133 

Evidence held insufficient 

La—Greenberg \ New Orleans Pubbc Service, App, 
74 So 2d 771 

80. Neb —Corbitt v Omaha Transit Co . 77 N ^ 2d 
144, 162 Neb 598 

§ 321. -Proximate Cause of In- 

jury 

Library References 
Urban Railroads <s=»30. 

page 484 

88. Pa —Izzi V Philadelphia Transp Co, 195 A 2d 
784. 412 Pa 559 

Evidence held sufficient 

CaJ —Hession v City and County of San Francisco, 265 
P 2d 542, 122 C A 2d 592 

D C —Grober v Capital Transit Co, D C , 119 F Supp 
100 

Mass—Chandler ^ Metropolitan Transit Auihontv, 
117 NE.2d 823, 331 Mass 190 

Wis —Mayr v Milwaukee & Suburban Transport Corp, 
80 NW2d 761. 274 Wis 616 

92. Evidence held insufficient 

Pa—Cuthbert v City of Philadelphia, 209 A2d 261, 
417 Pa 610 

page 485 

95. La—^Brooks v RousseI, App, 384 So2d 576, 15 
ALR 4th 513 

Evidence held sufficient 

Wis—Coney v Milwaukee & Suburban Transport 
Corp, 99 NW2d 713, 8 Wis2d 520 

98. Evidence held sufficient 

La.—Moore v Shreveport Transit Co., App , 115 So 2d 
218 

I. Evidence held sufficient 

Mo—Nored v St Louis Public Service Co, 319 S W’.2d 
608 

6. Evidence held sufficient 

La—Greenberg v New Orleans Public Service, 74 
So2d 771—^Hingle v New Orleans Public Service, 
Inc.. App, 90 So 2d 904 

Wis—Coney v Milwaukee & Suburban Transport 
Corp. 99 N W 2d 713, 8 Wis 2d 520 

7. Evidence held sufficient 

Neb —Corbitt v Omaha Transit Co. 77 N W 2d 144, 
162 Neb. 598 

8. Evidence insufficient to show negligence 
was not proximate cause 

Tex—Dallas Ry & Temiinal Co. v Van Gilder, Civ. 
App, 301 S W 2d 724, err ref. no rev. err 

§ 322. Questions of Law and Fact 
Library References 
Urban Railroads ®»30. 
page 486 

II. Minn.—Teas v. Minneapolis St Ry. Co, 70 
N.W.2d 358, 244 Minn. 427. 


Evidence held to warrant submission to jury 

Pa—SelK \ Oocca 155 4 2d SI4 IV Pa 409 

Credibilitv of witnesses, etc. 

Pa—Escher % P'tbourgh R\s Co. 166 A 2d 537, 194 
Pa Super 66 

Invitee 

111—Hectui. \ Chicago Transii Authontj, 122 NE2d 
587, 3 111 App 2d 439 

§ 324. -Negligence of Defendant 

Library References 
Urban Railroads o=»30. 
page 488 

31. Mo—Emen \ St Louis Public Service Co, 370 
S W 2d 366 

Pa —Litwinko v Cray 407 A 2d 42, 267 Pa Super 541 

32. Mdss —Herwitz v Massachusetts Bay Transp 
Auihonts, 233 N E 2d 726, 353 Mass 594—Shaw 
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continues until one or the other of the parties acts to 
sever the relationship or they mutually act to accom- 
plish that purpose—Ayers v E F Johnson Co, 70 
N W 2d 296, 299, 244 Minn 375—Kitchen v G R 
Herberger’s Inc, 114 NW2d 64. 67. 262 Minn 135 
25. W'is—Marathon Elee Mfg Corp v Industnal 

Commission, supra, n 23 

page 539 

—Cessation from, or Interruption of, Work. 

34. Synonymous terms 
A “work stoppage*’ is synonymous with the work 
"stnke ”—City of Grandview v Moore, Mo App, 481 
SW2d 555, 557 

38. ‘The right to strike as commonly understood is 
the nght to cease work—nothing more" 

U S —American Ship Bldg Co \ N L R B , Dist Coi, 
85 SCt 955, 963, 380 US 300, 13 L Ed 2d 855 

Oassifications. 
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Termination of Strike. 

5. Wildeat strike 

A "wildcat stnke" is an unauthonzed stnke —Camp¬ 
bell v Jones & Laughlin Steel Corp, D C Pa, 70 
FSupp 996, 1002 

Whipsaw strike 

A stnke called by a union against one member of a 
muliiemployer bargaimng group—Atlantic Coast Line 
R Co v Brotherhood of R R Trammen, D C.D.C., 
262 FSupp 177, 188 

(2) A "whipsaw stnke" is stnke against only one 
member of multi-employer bargainmg unit in attempt by 
use of economic pressure to force that member and each 
subsequent mem^r to come to an agreement separately 
-International Ass’n v Machinists and Aerospace 
Workers v National Ry Labor Conference, D C D C, 
310 FSupp 905 

16. Resumption of full production not required 

"Stnke” ends when the worker stops stnking and not 
at some later date when, because of the employer's 
method of doing business, the struck piant is agam 
ready for full production—In re Weis’ Claims, 270 
N.E2d 294, 296, 28 N Y 2d 267, 321 NYS2d 561 
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Early conception of a strike as a 
conspiracy see supra p. 523 note 34. 

STRIKEBREAKER. 

20. Ohio—Buildmg Service and Maintenance Union 
Local No. 47 v St Lukes Hospital, 227 N E 2d 
265, 268, 11 Ohio Misc 218 

21. Ohio—C.J.S. quoted in Building Service and 
Maintenance Union Local No 47 v St Lukes 
Hospital. 227 N E 2d 265, 268, 11 Ohio Misc 218 
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STRINGER or STRINGERS. 

26. As newspaper writers 

(1) ‘‘Sinngers" are men who are not regular employ¬ 
ees of a newspaper but are paid on the basis of what 
they wnte —New York Times Co v Connor, C A Ala, 
365 F 2d 567, 569 

(2) "Stnngers" are known in the publishtng business 
as independent third panies who send unsolicited arti- 
cles or photographs to publishtng houses or newspapers 
throughout the United States.—Ex parte Martin, 199 
So2d 836, 837, 281 Ala 135 

27. Otherwise defined 

(1) "Stnngers" are long Steel ‘T beams" placed be- 
tween bents and are the lengthwise carrying members of 
the structure —M De Matteo Const Co v Cora , 156 
N E 2d 659, 665, 338 Mass 568. 

STRIP. 
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32. Narrow in relation to length 
U S —Sommers Plastic Products Co v U S, Cust Ct., 
268 F Supp 490, 495 

Phrases. 

Phrases 

"Stnp and gore" doctnne —Angelo v Biscamp, Tex., 
441 S W 2d 524, 526 

STRIP SCARIFICATION. Technique 
for site preparation for reforestation in 
which barrel scarifier is dragged on 
ground behind vehicle and, as it is 
dragged along, it rotates, with small 
fins exposing bare soil by clearing 
away the duff and, if seeding is de- 
sired, seed is dropped onto small 
cleared areas.^^^ 

36.5. U S —Minnesota Public Research Group v 
Butz, DCMinn, 358 FSupp 584, 615 

STRIPTEASE. Also called “strip 
act.” 

36.50. Pa —In re Tahiti Bar, Inc , 150 A 2d 112, 115, 
395 Pa 355 

It is the removal of substantially all 
of a female entertainer’s apparel and 
the performance of “bumps and 
grinds” involving the gyration of por- 
tions of the entertainer’s body back- 
ward and forward in both fast and 
slow motion.^*^' 

36.51. La.—City of New Orleans v Kiefer, 164 So 2d 
336, 339, 246 La. 305 

Pa—In re Tahiti Bar, Inc . 150 A 2d 112, 115, 395 Pa. 
355 

STRUCTURE. 

45. Mo—CJ.S. cited in Grossman Wrecking Co v 
Bituminous Casualty Corp, Mo., 518 SW.2d 719, 
725 

46. Tex —Milchell v. Gaulding, Civ App, 483 S W 2d 
41, 43, 75 ALR.3d 1090 

47. Mo —CJ.S. quoted at length in Easy Living Mo¬ 
bile Manor, Inc v. Eureka Fire Protection Dist, 
Mo App., 513 SW2d 736, 739 
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49. S D —City of Sioux Falis v. Cleveland, 70 S W 2d 
62, 64. 75 S.D. 548. 

50. U S.—CJJS. cited in New York Cent. R. Co v 
General Motors Corp. DCOhio, 182 FSupp 
273, 286 

Mass—Scott V Board of Appeal of Wellesley, 248 
N E2d 281, 282, 356 Mass 159 
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51. U S —CJ.S. cited in New York Cent R Co v 
General Motors Corp, D C Ohio, 182 F Supp 
273, 286 

54. N Y —Cervini v Shorten. 152 \ Y S 2d 905, 908, 
12 Misc 2d 721 

Tex.—Abel \ Br>ani. Cw App , 353 S W 2d 322, 324— 
Miichell V Gaulding, Civ App , 483 S W 2d 41. 43, 
75 4 L R 3d 1090 

55. Ili—C.JJS. cited m A>rshire Coa! Co v Propeny 
Tax Board, 310 N E 2d 667, 671. 19 111 App 3d 41 

Tex.—Abel v Bryant, Civ App 353 S 2d 322, 324— 
Mitchell V Gaulding, Civ App, 483 S W 2d 41, 43. 
75 A L R 3d 1090 

Wash—State v. Roadhs, Wash , 430 P 2d 586, 588, 71 
Wash 2d 705 

Similarly defined 

(1) The Word "structure*' is defined as manner of 
buildmg, form, make, construciion, figurativeiy, ihe 
interrelaiion of pans as dominated by the general char¬ 
acter of the whole, as, the structure of society, the 
structure of a sentence—La Fleur v City of Baton 
Rouge, LaApp, 124 So 2d 374, 378 

57. Tex —Abel v Bmnt, Civ App. 353 S W 2d 322, 
324 

58. Tex —Abel v Bryani. C\\ \pp . 353 S W 2d 322, 
324 

59. Tex—Abel v Bryant, Ci% \pp, 353 SW2d 322, 
324—Mitchell v Gaulding, Cn \pp , 483 S W 2d 
41, 43, 75 A L R 3d 1090 

Vt—In re Willey, 140 A2d 11, 12. 120 Vt 359 

60. Tex —Abel > Bryant. Ci\ App, 353 S 2d 322, 
324—Mitchell > Gaulding. Ci\ App , 483 S 2d 
41. 43. 75 A L R 3d 1090 

61. US—C.J.S. cited in New York Cent R Co v 
General Motors Corp. DCOhio, 182 FSupp 
273, 286 

Tex —Abel v Bry-ant. Ci\ App , 353 S W 2d 322, 324— 
Mitchell V Gaulding, Civ App, 483 S W' 2d 41, 43. 
75 A L R 3d 1090 

62. Tex —Abel v Bryani, Civ App, 353 S W 2d 322. 
324—Mitchell v Gaulding, Civ App , 483 S W 2d 
41, 43, 75 A L R 3d 1090 

63. US—C.J.S. cited in New York Cent R Co \ 
General Motors Corp, DCOhio, 182 FSupp 
273, 286 

Tex —Abel v Bryant. Civ \pp , 353 S W 2d 322, 324— 
Mitchell V Gaulding, Civ App . 4S3 S W 2d 41. 438 
75 ALR3d 1090 

64. Mo—C.J.S. quoted in Grecnberg v Koslow, 475 
S W 2d 434, 437 
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68. U S —C.J.S. quoted in United States v 52 67 
Acres of Land, DCIll, ISO FSupp 347, 350 

Similarly defined 

(I) Word "structure" means anything which is con- 
structed or erected and use of which requires more or 
less permanent location on ground or atiachment to 
something having permanent location on ground —Hol- 
sey Appliance Co v Burrow, Okl ,281 P2d 426, 427 
Cal —San Diego County v McClurken, 234 P 2d 972, 

976, 37 Cal 2d 683. 

Okl —Holsey Appliance Co v Burrow, supra 

69. U.S—C.J.S. quoted in United States v 52 67 
Acres of Land, DCIll., 150 FSupp 347, 350 

71. U S —C.J.S. quoted in United States v 52 67 
Acres of Und, DCIll, 150 FSupp 347, 350 

Mo —CJ.S. quoted in Greenberg v Koslow, 475 
S W.2d 434, 437 

72. U S —C.J.S. quoted in United States v 52 67 
Acres of Und, DCIll, 150 FSupp 347, 350 

73. Conn—KatsofT v Lucertmi, 103 A2d 812, 814, 
141 Conn 74 

74. Conn —KatsofT v. Lucenini, supra, n 73 

75. Equaliy applicable to building or apple box 
Wash—State v Roadhs, Wash. 430 P2d 586, 588, 71 

Wash 2d 705 

78. Held to include 

(II) Docks 


Docks which owner of lake shore propeny construct- 
ed into lake were part of owner's lots, and as such were 
"structures" withn covenant restncting improvements 
to residences, garages and no other structures —Otiawa 
Shores Home Owners Ass*n v Lechlak, 73 N W 2d 840, 
843, 344 Mich 366 

(12) House trailer 

NY—People v Murray, 224 NYS2d 864, 867, 32 
Misc 2d 757 

(13) Swimming pool 

Mo —Greenberg v Koslow, Mo. 475 S W 2d 434, 437 

(14) Sewer System 

111—Naviyt v Kalinich, 290 NE2d 219, 220. 53 1112d 
137 
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79. Conn — KatsofT v Lucertmi, supra, n 73 

80. Tex —Alexander Schroeder Lumber Co v Coro¬ 
na. Civ App . 288 S W 2d 829. 834 

82. Mo —C.J s. quoted in Greenberg v Koslow, 475 
S W 2d 434. 437 

83. Radio tower 

Tex—Mitchell v Gaulding, Civ App, 483 S W2d 41, 
43. 75 A L R 3d 1090 

84. Mo—C.J.S. quoted in Greenberg v Koslow, 475 
S W 2d 434. 437 

85. Held not to include 

(3) A wooden stairwav located wiihin a municipal 
park area, which ran from the top of a blulT to a beach 
ai the bottom thereof 

US—US V Wilson CANY. 235 F2d 251. 253 
Wis—Weiss V City of Milwaukee. 68 NW2d 13, 15, 
268 Wis 377 

(4) Trailer or trailcr camp 

N Y —Fairmeadows Mobile Village. Inc v Shaw- 211 
N Y S 2d 592, 595 30 Misc 2d 143 

(5) Fences 

N M —Cardinal Fenee Co. Inc v Commissioner of 
Bureau of Revenue, App. 502 P2d KXM. 1008, 84 
NM 314 

(6) Pa—Jones v Zoning Hcanng Boaro of Lower 
Menon Tp. 298 A2d b64, 667. 7 PaCmwlth 284 

STUFF, 
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10. In illegal narcoties trade 

The Word "siufT’ has a customary meaning peculiar 
to illegal narcotics trade —Parente v U S, C A Cal, 
249 F 2d 752, 754 

(2) "StufT' in the jargon of narcotics peddlers and 
users nfeans heroin —U S v Lugo-Baez, C A Mo , 412 
F 2d 435, 437 

•‘Stuffing” consists of inserting paper or some other 
matenal inside telephone coin retum throat or hopper 
so that coins back up and can be removed —People v 
Wong, 54 Cal Rptr 273, 274, 245 C A 2d 844 

12. Phrases 

(5) "Stuffing gang" loads cargo into containers used 
in containenzed shipping Handeor, Inc v Director, 
Office of Workers’ (Tompensation Programs, U S Dept 
of Labor, CA, 568 F2d 143, 144 

STUMP. 

Phrases 

(3) "Stump cut” is a ponion of a tree siump severed 
from top of stump m effort to later mateh the portion 
cut with tree previously removed —Wattenburg v U S, 
C A Cal, 388 F 2d 853, 855 

page 552 

SUA SPONTE. 

18. N M —Branch v Mays, 554 P 2d 1297. 1299, 89 
N.M 536 

SUBDIVIDE. 

30. Similarly defined 

“Subdivide" is to funher divide (what has already 
been divided) to divide pans into more pans—In re 
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Symonds' Estate, CADC, 424 F2d 928, 930, 138 
USAppDC 15 

SUBDIVIDING is the taking of an 
entire tract of lanci an(i (iividing it into 
smaller units (iesignated as lots, sites, 
or parcels—the area or tract so <iivide(i 
into smaller units being known as a 
subdivision and evidenced by a draw- 
ing known as a plat.^' * 

31.5. Ohio—CJ.S. cited in McKain v Toledo City 
Plan Commission, 270 N E 2d 370, 373, 26 Ohio 
App2d 171 

SUBDIVISION. 

Similarly defined 

(1) A smaller pan or parcel of land taken from a 
iarger tract by reason of a divisional process by the 
landowner 

Ohio—C.J.S. cited in McKain v Toledo City Plan 
Commission, 270 N £ 2d 370, 373, 26 Ohio App 2d 
171 

page 553 

Phrases. 

36. Phrases 

(4) "Subdivision of a state" is a body of people less in 
number than the lotal number of the state, pohtically 
organized, and occupying a pan of the terntonal area of 
the State— hence a City, borough or town—City of 
Norwalk v Daniele, 119 A2d 732, 143 Conn 85 

SUBJECI. 

page 554 
As a Verb 

67. lowa—C.J.S. quoted in In re Estate of KrafTs, 
186 N W2d 628, 631 

77. lowa—C.J.S. quoted in In re Estate of Kraffs, 
186 NW2d 628, 631 

As an Adjective 

Subjeci to. 

page 555 

90. Anz —CJ.S. cited in Del Rio Land, Inc v Hau- 
mont, 514 P2d 1003, 1005, 110 Anz 7 

91. Similarly expressed 

“Subject to" are words of qualification and notice and 
not words of assumption 

Va —S L Nusbaum & Co v Atlantic Virginia Realty 
Corp , 146 S E 2d 205, 209, 206 Va 673 

94. Va—CJ.S. quoted in S L Nusbaum & Co v 
Atlantic Virginia Realty Corp, 146 S E 2d 205, 
209, 206 Va 673 

95. Va—CJ jS. quoted in S L Nusbaum & Co v 
Atlantic Virginia Realty Corp, 146 SE2d 205, 
209, 206 Va 673 

98. Cal —Matthews v Stamtt, 60 Cal Rptr 857, 859, 
252 C A 2d 884 

Hawaii—State v Wilbum. 426 P 2d 626, 630, 49 Haw 
651 

lowa—In re Estate of Kraffs, 186 NW2d 628, 631 

Inferior to 

lowa—In re Estate of Kraffs, 186 N W2d 628, 631 
N D.—Chandler v Hjelle, 126 N W 2d 141, 147 
Subordinate or inferior to 
111—Young V Wilson, 160 NE2d 709, 712, 22 111 
App 2d 304 

*‘Subordinate” synonymous 

ND—Chandler V Hjelle, 126NW2d 141, 147 

page 556 

99. U S —Texaco, Inc v Pigott, D C Miss . 235 
FSupp 458.463 

lowj—In re Estate of Kraft*s. 186 N W 2d 628 631 
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SUBMISSION OF CONTROVERSY § 11 
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^ held not witW» statute j g Requisite® of Submission 

N C —Swartzberg v Reserve Life Ins Co, 113 S E 2d 

270,252 N C 150 Library References 

Okl-Whiiten V Kroeger, g2 P 2 d 668. 183 OkJ 327 Submission of ContTOVersy ^5- 

§ 3. Courts Having Jurisdiction 9, 11. 


N.D —Chandler v Hjelle, 126 NW2d 141. 147 
SD—Renner v Cnsman. 127 N W 2d 717, 721 80 
SD 532 

1. lowa—In re Estate of Kraffs, 186 NW2d 628, 

631 

ND—Chandler v Hjelle, 126 N W2d 141, 147 

2. S D —Renner v Cnsman. 127 N W 2d 717, 721, 80 

SD 532 

3. lowa—In re Estate of Kraffs, 186 N W 2d 628, 
631 

ND—Chandler v Hjelle, 126 NW2d 141, 147 

5. US—Texaco, Inc v Pigott, DCMiss, 235 
FSupp 458, 463 

Hawaii—C.J5. dted in State v Willbum, 426 P 2d 626, 
630, 49 Haw 651 

S.D—Renner v Cnsman, 127 NW2d 717, 721, 80 
S.D 532 

7. Hawaii—C.J.S. cited in State v Willburn, Hawaii, 
426 P 2d 626. 630, 49 Haw 651 

8. Governed or affected by 

lowa—In re Estate of Kraffs, 186 NW2d 628, 631 
10. Condition to one party's duty of perform- 
ance and not promise by other 
Anz—Scafidi v Puckett, 578 P.2d 1018, 1019, 118 
Anz 589 

14. Contingent or conditioned upon 

111—Young V Wilkinson, 160 NE2d 709, 712, 22 
111 App 2d 304 

SUBJECTIVE. 
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19. “Subjective impossibility", is impossibility which 
IS personal to promisor and does not inhere in the 
nature of act to be performed —B’s Co v B P 
Barber & Associates, Inc, C A S C, 391 F 2d 130, 
137 

Subjective symptoms. 

21. Mo —Coleman v Hercules Powder Co, App, 284 
S W 2d 32, 38 

Tenn—State v Holt. 440 SW2d 591, 592, 222 Tenn 
721 

22. Wash—Lystcr v Metzger, 412 P2d 340, 343 

SUBMISSION. 

29. Mo.—C J.S. cited in State v Kitchin, 282 S W 2d 
1. 3 

SUBMISSION OF 
CONTROVERSY 

§ 1. Definition and Nature 
Library References 

Submission of Controversy 

page 560 

8 . Mo—State v Kitchin, 282 SW2d 1, foll. 282 
S.W 2d 5 

10. Ind—Schadle v Miller, 162 NE2d 702, 131 
IndApp 289, transf den, 170 NE2d 662, 241 
Ind 170 

Proceeding held submission as agreed case 
Ind —Equitable Life Assur Soc of U.S v Brank, 259 
N.E 2d 706, 147 Ind App 335 

§ 2. Statutory Provisions 

14. Statute providing remedy repealed 

N.C.—Spooner’s Creek Land Corp v Styron, 172 
S E 2d 54, 276 N.C. 494. 

15. NY—Time Wnters, Inc v Coleman, 323 NY. 
S 2d 862, 67 Misc 2d 258. 

16. N.Y —Time Wnters, Inc v Coleman, 323 N Y 
S 2d 862, 67 Misc 2d 258 


18. N Y —Red Apple Rest, Inc v McMorran, 237 
N Y S 2d 707, 12 N Y 2d 203, 188 N E 137—Re- 
hance Ins Co v 0’Neill, 430 N Y S 2d 239, 105 
Misc2d 1018 

Statute providing remedy repealed 

NC—Spoonefs Creek Land Corp v Styron. 172 
S E 2d 54, 276 N C 494 

§ 4. Controversies Which May Be 
Submitted 

Library References 
Submission of Controversy <8=3. 

page 561 

25. N Y —Aetna Cas & Sur Co \ General Cas Co 
of America, 140 N Y S 2d 670, 285 App Div 767 

Conveyance of title by deed 
NC—Pecl V Moore. 94 SE2d 491. 244 N C 512 
Where action ancillary to pending action 
NC—Byerly v Delk, 103 SE2d 812, 248 NC 553 
Statute providing remedy repealed 
NC—Spoonefs Creek Land Corp ^ St>ron, 172 
S E 2d 54, 276 N C 494 

26. Hawaii—Kahua Ranch, Ltd v Hustace, 43 Haw 
233 

N C—GnfTm v Spnnger, 92 S E2d 682, 244 N C 95 
Declaratory judgment action 
(3) Other matters 

SD—State Highway Commission v Sweetman Const 
Co . 153 N W 2d 682, 83 S D 27 

27. Criminality of act 

Cal—Colusa Couniy v Strain, 30 CalRptr 415, 215 
C A 2d 472 

31. NY—Fraioh v Fraioli, 150 NyS2d 665, 1 
AD2d 967 

33. NY—In re Cohn’s Trust, 180 N Y S 2d 441, 7 
AD2d 713 

34. Cal—Colusa County v Strain, 30 CalRptr 415, 
215 C A 2d 472 

NY—167 Greenwich Realty Co v Kehoe, 158 NY 
S 2d 1005, 3 A D 2d 659, rcarg den 160 N Y S.2d 
805, 3 A D 2d 709 

35. NY—In re Cohn’s Trust, 180 NYS2d 441, 7 
AD2d 713 

page 562 

37. N C —Bragg Development Co v Braxton, 79 
S E 2d 918. 239 N C 427 

Future rights 

(3) Other matters 

Cal—Colusa County v Strain, 30 Cal.Rptr 415, 215 
C A 2d 472 

§ 5. Persons Who May Submit Con¬ 
troversy and Parties 

46. NY—Russei v Russei, 164 NYS.2d 174, 3 
A D 2d 1007—Justino v Fassi, 224 N Y S.2d 173, 
15 AD2d 676 

NC—Peel V Moore. 94 SE2d 491, 244 N.C 512 
R.I—Coe v Zwetchkenbaum, 153 A2d 517, 89 RI 
358 

47. Intervention 

Hawaii—Guntert v Richardson, 394 P 2d 444, 47 Haw 
662 

48. RI—Coe V Zwetchkenbaum, 153 A 2d 517, 89 
RI 358 


page 563 

53. Procedure by joint petition treated as sub¬ 
mission by stipulation 

S D —State Highway Commission v Sweetman Const 
Co, 153 NW2d 682, 83 S D 27 

Statute providing remedy repealed 

NC—Spoonefs Creek Land Corp v Stvron, 172 
S E 2d 54. 276 N C 494 

54. Pa—Cselouch v Sanii, 52 LackJur 185 

58. Hawan—Gunten v Richardson. 394 P 2d 444, 47 
Haw 662 

N C —Bragg Development Co v Braxton, 79 S E.2d 
918. 239 NC 427—Southeastem Baptisi Theologi- 
cal Seminar>', Inc v Wake Couniy, 103 S E 2d 472, 
248 N C 420 

59. NY—Martin v Martin, 172 NYS2d 636, 5 
A D 2d 307 

The legal question presented for adju- 
dication should be ciear and specific.*^ ® 

60.5. Ky —Matthews v Ward, 350 S W 2d 500 

66. Pa —Cselouch v Sanii, supra, n 54 

67. N Y —Goodman v Human, 153 N Y S 2d 241, 2 
A D 2d 751—Martin v Manin, 172 N Y S 2d 636, 
5 A D 2d 307 

70. N C —Bragg Development Co \ Braxton, 79 
SE2d 918, 239 NC 427 

No controversy between interested parties 
shown 

Mass—Town of Wakefield v Attomey General, 138 
N E 2d 197, 334 Mass 632. 

page 564 

71. N Y —Saiz V Cnmswal v Realty Corp, 144 N Y 
S 2d 850, 286 App Div 1023 

§ 7. -Affldavit of Reality of 

Controversy 

81. Case held not within statute 

NY—Noit V Klein, 285 NYS 1025, 159 Misc 35 

§10. Operation and Effect of Sub¬ 
mission 

page 565 

3. Attack on judgment claiming lack of juris¬ 
diction of subject matter held not permissi- 
ble 

Cal —Jackson v Jackson, 62 Cal Rptr 121, 253 C A 2d 
1026 

5. Waiver of hearing 

NY.—In re Sorock’s Estate, 207 NYS2d 190, 25 
Misc 2d 450 

§ 11. Dismissal and Cancellation of 
Agreement for Submission 

Library References 
Submission of Controversy 

page 566 

9. Mass—North End Auto Park, Inc v Petnnga 
Trucking Co, 150 NE2d 735, 337 Mass 618 

11. N.Y —Gilbert v Village of Urchmonl, 116 N Y 
S2d 890, 280 App Div 1000—Graham v East 
88th St Corp. 122 N Y S 2d 634, 282 App Div 
754—Royal Norwegian Government v Frango 
Corp. 135 N.Y S 2d 168, 284 App Div 957, rearg 
and app den 137 NYS2d 623. 826, 285 App 
Di\ 872—Capasso v Square Sanitanum, 140 N Y 
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§ 11 SUBMISSION OF CONTROVERSY 

Page 566 


S2d 781, 285 AppDiv 1131—Cormen> v Amen- 
can Bosch Arma Corp, 183 N Y S 2d 47, 7 
AD2d 912 

20. N Y.—Gingold v Apps, 123 N Y S 2d 707, 282 
A D 345—Siell Mfg Corp v Century Industnes, 
Inc, 260 NYS2d 547, 23 AD 2d 281, monon 
den 211 N E2d 530, 16 NY2d 874. 264 NY 
S.2d 111, affd 213 NE2d 313, 16 NY2d 1020, 
265 N YS2d 902 

22. NY—Beaumont v Pennsylvania R Co, 127 
NYS2d 216, mod on oth grds 131 NYS2d 
652, 284 App Div 354, afTd 127 N E 2d 80, 308 
N Y 920, cert den 76 S Ct 75, 350 U S 838, 100 
LEd 747 

§ 13. -Scope of Inquiry and 

Powers of Court in General 

page 567 

30. NC—Cit> of Greensboro v Wall, 101 SE2d 
413, 247 NC 516—Ahoskie Producrion Credjt 
Ass’n V Whedbee, 110 SE2d 795, 251 NC 24 

31. NY—Fnedmanx Rothschild, 202 N Y S 2d 328, 
10 AD2d 984—Ditmars-3r St Development 
Corp V Punia, 235 N Y S 2d 796. 17 A D 2d 357 

33. Hawaii—Chikasuye v Lota, 444 P2d 904, 50 
Haw 511, 589 

Ind.—Schadle % Miller, App, 162 NE2d 702, 131 
Ind App. 298, transf den , Sup , 170 N E 2d 662, 
241 Ind 170 

NY—Goodman v Hyman, 153 N.YS2d 241, 2 
AD2d 751 

Question raised by members of court, not by 
submission, not detennined , 

Hawaii—Kimura v Hav^aii County, 417 P2d 977, 49 
Haw 336 

37. N Y —Cormeny v Amencan Bosch Arma Corp. 
183 NYS2d 47. 7 AD2d 912. 

Pa —Logan v Alquippa Borough, 20 Beaver 14 

Statements or claims in briefs 

(1) NY—Ditmars-3rSt Development Corp v Pu¬ 
nia. 235 N Y S 2d 796, 17 A D 2d 357 

(2) N.Y —Town of Pelham v City of Mount Vemon, 
103 N Y S 2d 494, 278 App Div. 79, revd on oth grds 
105 N.E2d 604, 304 NY 15, rearg den 107 NE2d 
85, 304 N.Y, 594 

(3) Other bnefs 

N.Y.—Employers Mut Liability Ins Co of Wis v 
Aetna Cas & Sur Co, 181 NYS2d 813, 7 
A D 2d 853 

Statute providing remedy repealed 

NC—Spooner’s Creek Land Corp v Styron, 172 
S E.2d 54, 276 N C. 494 

38. Hawaii—Guntert v Richardson, 394 P 2d 444, 47 
Haw 662 

N Y—Ditmars-3r St Development Corp v Punia, 
235 N Y S 2d 796, 17 A D 2d 357 
S.C—Miller v Stuyvesant Ins Co of New York, 130 
SE2d 913, 242 SC 322 

39. Hawaii—Chikasuye v Lota, 462 P2d 192, 51 
Haw 443, 477 

NY-167 Greenwich Realty Co v Kehoe, 158 NY 
S 2d 1005, 3 A D 2d 659, rearg den 160 N Y S 2d 
805, 3 A D 2d 709—Russei v Russei, 164 N Y S 2d 
174, 3 A D 2d 1007—Cormeny v Amencan Bosch 
Arma Corp, 183 N.YS2d 47, 7 AD.2d 912. 
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56. N Y —Satz v Cnmswal Realty Corp , 144 N Y 
S2d 850, 286 AppCiv 1023-^oodman v Hy¬ 
man, 153 N Y S 2d 241, 2 A D 2d 751—Russei v 
Russei, 164 N Y S.2d 174, 3 A D 2d 1007—Martin 
V Martin, 172 N Y S 2d 636, 5 A D 2d 307—Em¬ 
ployers Mut Liability Ins Co of Wis. v Aetna 
Cas & Sur Co, 181 NYS2d 813, 7 AD2d 
853—Fnedman v Rothschild, 202 N Y S 2d 328, 
10 AD2d 984—Ditmars-3r St Development 
Corp V Punia, 235 N Y S 2d 796, 17 A D 2d 357 
N C —Ahoskie Production Credit Ass’n v Whedbee, 
no SE2d 795, 251 N C 24 
Pa—Lngan v Ahquippa Borough, 20 Beaver 14 
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60. NY—University of BufTalo v Leslie, 164 N Y 
S2d 103, 4 AD2d 161 

68. Pa —Mount Vemon Hebrew Camps Inc v 
Wayne County Com*rs, 189 A 2d 924, 201 Pa Su¬ 
per 5 

§16. Appeal and Error 
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87. N C —Convent of Sisters of Si Joseph of Chest- 
nut Hill V City of Winston-Salem. 90 S E 2d 879, 
243 NC 316 

89. N C —Southeastern Baptist Theological Seminary, 
Inc v W'ake County, 103 SE2d 472, 248 NC 
420 
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90. N.C —Southeastern Baptist Theological Seminary', 
Inc V Wake County, 103 SE2d 472, 248 NC 
420 

91. Appeal decided on merits 

Pa—Cooke V Borough of Greenville, 278 A 2d 182. 2 
PaCmwlth 417 

SUBMIT. 

3. Mo—CJ.S. quoted In Nichols v. Pendley, 331 

S W 2d 673, 677 

4. Mo—C.J.S. quoted in Nichols v Pendley, 331 

S W 2d 673, 677 

Similarly defined 

(1) “Submit" means to yield lo ihe will of another — 
People V Bendig. 235 NE2d 284, 286, 91 111 App 2d 
337 
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SUBORDINATION. 

Similarly defined 

(1) ‘Subordination” means lo place in a lower order 
or class, to make subjcct lo or subservient —Providence 
Institution for Sav v Sims Tex Civ App. 435 S W 2d 
295, 298 

SUBROGATION 

§ 1. Definition 

Library References 
Subrogation «s»!. 

Bogert, Trusts and Tnistees 
§ 23. 

page 575 

1. U S —C.J-S. cited in Chouest v A & P Boat 
RcntaU, Inc, DCU, 321 FSupp 1290, 1292. 
revd in part on oth grds, C A, 472 F 2d 1026, 
cert den 93 S Ct 3012, 412 U S 949, 37 L Eo 2d 
1002 

Ga—Southern Ry Co v Ovemite Transp Co, 158 
S E 2d 387, 223 Ga 825—Liberty Mut Ins Co v 
Alsco Const, Inc, 240 SE2d 899, 144 GaApp 
307 

Kan.—Cnss v Folger Dnlling Co, 407 P2d 497, 195 
Kan 552—Hartford Fire Ins Co v Western Fire 
Ins. 597 P 2d 622, 226 Kan 197 
Mo —CJ.S, cited in State ex rei McCubbin v McMilh- 
an. 349 S W 2d 453, 461 

Neb—State Auto and Cas Underwntcrs v Farmers 
Ins Exchange, 282 NW2d 601. 204 Neb 414 
Tenn —CJ.S. quoted in Casileman Const Co. v Pen- 
nmgton, 432 S W 2d 669, 674, 222 Tenn 82 
Tex—Fishers Fme Fumiture v Rice Food Market, 
Civ App, 474 S W 2d 539, err. dism 

Distinguished from other types of reimburse* 
ment 

N J —Matter of Guardianship of Jones, 406 A 2d 1331, 
170 NJ Super 478 


2. U S —Wolvenne Ins Co v Phillips, D C lowa, 165 

F Supp 335, app dism , C A, 283 F 2d 518—U S 
V Greene, D.C 111, 266 F Supp 976 
Anz—D W Jaquays & Co v. First Sec Bank, 419 
P 2d 85. 101 Anz 301 

Cal—Employers Mut Liability Ins Co. of Wis v. 

Pacific Indem Co. 334 P 2d 658, 167 C A 2d 369. 
Fla—Russell v Shelby Mut. Ins Co, 128 So2d 161, 
cert discharged, Sup, 137 So2d 219—DeCespedes 
v Prudence Mut Cas Co of Chicago, 111, App, 
193 So 2d 224, affd . Sup , 202 So 2d 561 
La —St Paul Fire & Manne Ins Co v Gallien, App, 
111 So2d 571—Keller v Thompson, App, 121 
So 2d 575 

Ohio—Amencan Ins Group v McCowin, 218 NE2d 
746, 7 Ohio App 2d 62—Aetna Cas & Sur. Co v 
Hensgen, 258 N E 2d 237, 22 Ohio St 2d 83 
Tex —McBroome-Bennett Plumbing. Inc v Villa 
France, Inc, Civ App, 515 SW2d 32, err ref no 
rev err 

Particular definitions 

(1) US—Maryland Cas Co v Bank of Charlotte, 
D C N C, 227 F Supp 649 Affd in part and revd in 
part on oth grds, C A , 340 F 2d 550 

Me —Unity Tei Co v Design Service Co , 201 A 2d 
177, 160 Me 188 

N C —Dowdy v Southern Ry Co, 75 S E 2d 639, 237 
NC 519 

(2) Mass—Provident Co-op Bank v James Talcott, 
Inc , 260 N E2d 903, 358 Mass 180 

(7) N M —State Farm Mut Auto Ins Co v Foun¬ 
dation Reserve Ins Co. 431 P2d 737. 78 N M 359 

(8) Vt—Walker Process Equipment Co v Cooley 
Bldg Corp. 278 A 2d 714, 129 Vt 333—Norfolk & 
Dedham Fire Ins Co v Aetna Cas & Sur Co, 318 
A 2d 659, 132 Vt 341 

(11) Other definitions 

US—Rehrer v Service Trucking Co , DCDel, 112 
F Supp 24—Jorski Mill & Elevator Co v Farmers 
Elevator Mut Ins Co, C A Okl, 404 F 2d 143— 
Thurston Nat Ins Co v Zurich Ins Co, DC 
Okl, 296 FSupp 619 

Anz —Harleysville Mut Ins Co v Lea, 410 P 2d 495, 
2 Anz App 538 

111—First Nat Bank of Belleville v Heatherly, 291 
N E 2d 280, 8 111 App 3d 1073 
Kan—Halpin v Frankenberger, 644 P 2d 452, 231 
Kan 344 

La —Bond v Commercial Union Assur Co, 407 So 2d 
401, on remand, App 3 Cir, 415 So2d 572 
Mass —Frost v Porter Leasing Corp, 436 N E 2d 387, 
386 Mass 425 

Mo —State ex rei McCubbin v McMilhan, App, 349 
S W.2d 453 

Neb—State Auto and Cas Undcrwnters v Farmers 
Ins Exchange, 282 NW2d 601, 204 Neb 414. 
NJ—Busch V Home Ins Co, 234 A2d 250, 97 NJ 
Super 54 

N M —Fireman’s Fund Amencan Ins Companies v 
Phillips, Carter, Reister &. Associates, Inc, App, 
546 P 2d 72, 89 N M 7, cert den 546 P.2d 70. 89 
NM 5 

N Y —Amencan Motonsts Ins Co v Snyder, 313 N.Y 
S 2d 200, 63 Misc 2d 690 

Okl—Fidelity & Cas Co of New York v National 
Bank of Tulsa, 388 P 2d 497—Commercial Union 
Fire Ins Co v Kelly. 389 P 2d 641 
Pa —Olin Corp (Plastics Division) v Workmen’s Com- 
pensation Appeal Bd, 324 A2d 813, 14 Pa 
Cmwlth 603 

Tex —Fomey v Jome, Civ App, 511 S W 2d 379, err 
ref no rev err 

Wash—Livingston v Shelton, 537 P2d 774. 85 
Wash2d 615, cert den 96 SCt 1437, 424 US 
958, 47 L Ed 2d 365 

Wis—First Nat. Bank of Columbus v Hansen, 267 
N W 2d 367, 84 Wis 2d 422 
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3. U S —Chitiick V State Farm Mut Auto Ins Co. 

DCDel. 170 FSupp 276 

Cal—Lee v. State Farm Mut Ins Co, 129 Cal Rptr 
57 C A.Id 458 
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Ky —Employcrs Mut Liability Ins Co of Wis v Gnf- 
fin Const Co . 280 S W 2d 179. 53 A L R 2d 967 
La —St Paul Fire & Manne Ins. Co v Gallien, App. 
111 So2d 571 

Not assignment or transfer 

Colo.—Western Cas & Sur Co v Bowling, 565 P 2d 
970, 39 Colo App 357 

R I —Hospital Service Corp of R I v Pennsylvania 
Ins Co, 227 A 2d 105, 101 R I 708 
Tenn — Wilson v Tennessee Farmers Mut Ins Co, 411 
SW2d 699, 219 Tenn 560 

Va—Collins v Blue Cross of Virginia, 193 S E 2d 782, 
213 Va. 540, 73 ALR3d 1134. 

Subrogation amounts to an assignment 
U s —Rohner, Gehrig & Co v Capital City Bank, 
CAGa, 655 F.2d 571 

Anz —State Farm Fire & Cas Co v Knapp, 484 P 2d 
180, 107 Anz 184 

Assignment distinguished 

Mo—Kroeker v State Farm Mut Auto Ins Co , App, 
466 s W 2d 105 

Not practically dicerent from assignment of 
cause of action 

Cal—Finney v. Manpower, Inc, 177 Cal Rptr 74, 123 
C A 3d 1066 

Conn —Berlinski v Ovellette, 325 A2d 239, 164 Conn 
482 

Lien distinguished 

N Y —Haycs v New York City Health and Hospiials 
Corp, 412 N Y S 2d 324, 97 Misc 2d 748 

5. U S —Jorski Mill & Elevator Co v Farmers Eleva¬ 

tor Mut Ins Co, C A Okl, 404 F 2d 143—Mil- 
lers Mut Fire Ins Co of Tex v Farmers Elevator 
Mut Ins Co, C A Tex, 408 F 2d 776—Thurston 
Nat Ins Co v. Zunch Ins Co, DCOkl, 296 
FSupp 619 

Me —C.J.S. cited In Associated Hosp Service of Maine 

V Maine Bondtng & Cas Co, 476 A2d 189. 
Md.—C.J.S. cited in Secunty Ins Co of New Haven— 

The Connecticut Indem Co v Mangan, 242 A 2d 
482, 486, 250 Md 241 

Mich —Tel-Twelve Shopping Center v Sterling Garrett 
Const Co, 191 NW2d 484, 34 Mich App 434 
N.M —Seaboard Fire & Manne Ins Co v Kurth, 
App, 633 P2d 1229, 96 N M 631 
N Y —Kozlowski V Bnggs Leasing Corp, 408 N Y 
S.2d 1001, 96 Misc2d 337 

Ohio—State Dept of Taxation v Jones, 399 N E 2d 
1215, 61 Ohio St.2d 99, 15 0 0 3d 132 
RI —Hospital Service Corp of R I v Pennsylvania 
Ins Co, 227 A2d 105, 101 R.I. 708 

Agreement or Implication 

Tex —Means v United Fidelity Life Ins Co, Civ.App, 
550 S W 2d 302, err ref no rev err 
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6. U.S.—Public Service Co of Okl v Black and 

Veatch, Consulting Engineers, D C Okl, 328 
F.Supp. 14 

Mont —Skauge v Mountain States Tei. & Tei Co, 565 
P 2d 628, 172 Mont. 521 

Va.-Collins v. Blue Cross of Virginia, 193 S E 2d 782, 
213 Va 540, 73 AL.R.3d 1134 

7. U S —Continental Cas. Co v Canadian Universal 

Ins Co, CALa., 605 F2d 1340, cert. den 100 
SCt 1317, 445 U.S. 929, 63 LEd2d 762. 

Kan.—Hartford Fire Ins Co v. Western Fire Ins., 597 
P 2d 622, 226 Kan 197 

8. U.S.—Maryland Cas. Co v Brown, DC.Ga, 321 

FSupp 309 

Ala.—Continental Bank & Trust Co v Alabama Gen¬ 
eral Ins. Co. 150 So 2d 688, 274 Ala 622 
Cal —Fifield Manor v. Finston, 7 Cal Rptr 377, 354 
P 2d 1073, 54 C.2d 632, 78 A L R 2d 813. 

Ga—Gilbery v Dunn, 128 SE.2d 739, 218 Ga 531 
Me —C J,S. cited in Associated Hosp. Service of Maine 

V Maine Bonding & Cas. Co., 476 A.2d 189 
Mo —Kroeker v State Farm Mut Auto Ins Co, App, 

466 S W.2d 105 


N M —State Farm Mut Auto Ins Co v Foundation 
Reserve Ins Co. 431 P2d 737. 78 N M 359 

9. U S —Jorski Mill & Elevator Co v Farmers Eleva¬ 

tor Mut Ins Co. C A Okl, 404 F 2d 143—Thur¬ 
ston Nat Ins Co % Zunch Ins Co, D C Okl, 
296 FSupp 619 

Ala—City of Birmingham v Trammell, 101 So 2d 259, 
267 Ala 245—Continental Bank & Trust Co v 
Alabama General Ins Co . 150 So 2d 688. 274 Ala 
622 

Cal -Fifield Manor v Finston. 7 Cal Rptr 377, 354 
P 2d 1073, 54 C 2d 632. 78 A L R 2d 813 
Ga—Gilberi v Dunn. 128 SE2d 739, 218 Ga 531 
Me —C.J^. cited in Associated Hosp Service of Maine 

V Maine Bonding & Cas Co, 476 A 2d 189 
Mich —Tel-Twelve Shopping Center v Sterling Garrett 

Const Co. 191 NW2d 484, 34 Mich App 434 
N M —State Farm Mut Auto Ins Co v Foundation 
Reserve Ins Co, 431 P2d 737, 78 N.M 359 
Tenn —U S Fidelity & Guaranty Co v Elam, 278 
SW2d 693, 198 Tenn 194 

Express or implied 

111 —Bost v Paulson's Enterpnses, Inc , 343 N E 2d 
168, 36 111 App 3d 135 

Okl—Lawyers’ Title Guaranty Fund v Sanders, 571 
P 2d 454 

10. U s —Jorski Mill & Elevator Co v Farmers Ele¬ 
vator Mut Ins. Co, CAOkl, 404 F2d 143 

Wash —General Ins Co of America v Stoddard Wen- 
dle Ford Motors, 410 P 2d 904, 67 Wash 2d 973 

§ 2. Origin, Nature, and Purpose of 
Doctrine 
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N Y —C.J.S. black letter summary quoted in Cansto 
Const Corp v Diners Financial Corp, 257 N.Y 
S2d 423, 432, 45 Misc2d 549 
13. Md—Motor Vehicle Sec Fund v Ali Coverage 
Underwnters, Inc., 325 A2d 115, 22 Md App 
586 

Tenn —C.J.S. quoted at lengtb in Castleman Construc- 
tion Company v Pcnnington, 432 S W 2d 669, 674, 
222 Tenn 82 

15. U S —Hartford Acc & Indem Co v First Nat 
Bank & Trust Co of Tulsa, Okl, C.A.Okl, 287 
F 2d 69—Compania Anonima Vcnezolana De Na- 
vegacion v A J Perez Export Co, C A La, 303 
F 2d 692, cert den 83 S Ct 321, 371 U S 942, 9 
L Ed 2d 276. 

Idaho—Metropolitan Life Ins Co v First Sec Bank of 
Idaho, 491 P.2d 1261, 94 Idaho 489, reh den 492 
P 2d 1400, 94 Idaho 527 

111.—Standard Industries, Inc v Thompson, 152 N E 2d 
500, 19 111 App 2d 319 

NJ—Standard Acc Ins Co v. Pellecchia, 98 A2d 
706, 27 N J.Super. 189, revd on oth grds 104 
A.2d 288, 15 NJ 162 

N C —Safeguard Ins Co v Wilmmgton Cold Storage 
Co , 149 S E 2d 27, 267 N.C. 679. 

Or—MacNab v. Fireman’s Fund Ins Co., 413 P2d 
413, 243 Or. 267—Maycr v First Nat Bank of Or, 
489 P2d 385, 260 Or 119. 

16. U S —Amencan Sur Co v Morton, D.C 111., 200 
F.Supp 82, afTd, C.A., 311 F2d 222—Pearlman 

V Rehance Ins. Co, USNY, 83 S.Ct 232, 371 
U S 132, 9 L Ed 2d 190—Travclers Indem Co v 
Peacock Const. Co., C.A Fla, 423 F 2d 1153—Ar- 
gonaut Ins Co v U.S., 434 F2d 1362, 193 CtCl 
483 

Cal.—In re Kcmmerrer, 251 P 2d 345, 114 C A 2d 810, 
35 ALR2d 1393—Lee v Joseph, 72 Cal Rptr 
471, 267 CA2d 30 

Colo —Behlen Mfg. Co v First Nat. Bank of Engle- 
wood, 472 P2d 703, 28 Colo App 300 
Ind —Vonderahe v Ortman, 147 N E 2d 924, 128 Ind 
App 381 

Mo—Street v Lincoln Nat Life Ins Co, App. 347 
S.W 2d 455. 

Mont—State By and Through Dept of Social and 
Rehabilitation Services v Hultgren, 541 P2d 1211, 
168 Mont. 257 


SUBROGATION §2 
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Neb—Rapp v Rapp. 112 NW2d 777. 173 Neb. 136 
N Y —Big Apple Supermarkets. Inc v Corkdale Real- 
ly. Inc . 305 N Y S 2d 531, 61 Misc 2d 483—Do¬ 
minion Financial Corp v 275 Washington St 
Corp. 316 N Y S 2d 803, 64 Misc 2d 1044 
NC—C.J.S. cited m General Ins Co of Amenca v 
Faulkner, 130 S E 2d 645, 259 N C 317, 8 AL 
R3d 601 

Ohio—Launc v Hockman, 217 N E 2d 721, 6 Ohio 
Misc 223 

Okl—Maryland Cas Co v King, 381 P 2d 153—Mid 
America Trailer Sales, Inc v Moorman, App , 576 
P2d 1194 

Tenn —State v Holland, 367 S W 2d 791, 51 Tenn App 
344 

17. U S —Atlantic Mut Ins Co v Cooney, C A Cal, 
303 F 2d 253—Western Cas & Sur Co v Brooks, 
C A W Va 362 F 2d 486 

Pa—Wall v Conn Welding & Mach Co, 179 A 2d 
235, 197 Pa Super 360—Long v Manno, 208 A 2d 
920, 205 Pa Super 344—Anderson v Borough of 
Greenville. 273 A 2d 512, 442 Pa 11 
Wash—Coy v Raabe, 418 P2d 728, 69 Wash 2d 346 
Wis —Interstate Fire & Cas Co v City of Milwaukee, 

173 N W2d 187, 45 Wis2d 331 
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18. U S —Petition of New York Trap Rock Corp , 
DCNY. 172 FSupp 638—U S v Com of Pa . 
Dept of Highways, D C Pa., 349 FSupp 1370 

La—Fidelity-Phenix Fire Ins Co of New York v 
Forest Oil Corp, App, 141 So2d 841 
Pa—Furia v City of Philadelphia, 118 A2d 236, 180 
Pa Super 50 

19. U.S —Amencan Fidelity & Cas Co v U S Fidel- 
ity & Guaranty Co, CAMiss, 305 F2d 633— 
Travelers Indem Co v. Peacock Const Co, C A 
Fla, 423 F2d 1153 

Cal —Liberty Mut. Fire Ins Co v Auto Spnng Supply 
Co. 131 Cal Rptr 211, 59 C A 3d 860 
DC—London Guarantee & Acc Co v Enterpnsing 
Services, Inc , App, 192 A 2d 292 
Fla—Nearhoof v International Sales-Rentals Leasing 
Co, App, 251 So2d 717, quashed m pan on oth 
grds, Sup, 263 So.2d 569, mand conf to, App, 
264 So 2d 855, vac in part on oth grds , 264 So 2d 
855. 

III —C.J.S. cited in Remsen v Midway Liquors, Inc., 

174 N E 2d 7. 12. 30 111 App 2d 132 

Ind —Ohio Cas Group of Ins. Companies v Royal— 
Globe Ins Companies, App, 413 N.£2d 678 
Mass—Travelers Ins. Co v. Graye, 263 NE2d 442, 
358 Mass 238. 

Miss—Kellner v. Kellner, 129 So 2d 391, 241 Miss. 53 
Mo.—C.J.S. quoted at length In Cole v Moms, 409 
S W 2d 668, 670 

NY—King v Pelkofski. 266 N.Y.S2d 61, 24 AD2d 
1003, app dism. 219 N E 2d 884, 18 N Y 2d 688, 
273 N.Y S 2d 438, mod on oth grds. and affd 229 
NE2d 435, 20 N.Y2d 326, 282 NY.S.2d 753 
ND—State Farm Mut. Auto Ins Co v Wee, 196 
N W 2d 54. 

Ohio—Great Am Ins. Co v. Curi, App., 181 N£2d 
916. 

Okl—Maryland Cas Co v. King, 381 P.2d 153 
Or —Mayer v. First Nat Bank of Or., 489 P 2d 385, 
260 Or 119 

Pa.—Chovan v Wheeling-Pittsburgh Steel Corp, 373 
A2d 136, 30 PaCmwith. 127 
Tenn.—CJ.S. quoted at length in Castleman Const Co 
V Pennington. 432 S.W.2d 669, 674, 222 Tenn 82. 
Tex—Fort Worth & Denver Ry. Co v. Ferguson, 
Civ App., 261 S.W.2d 874, err dism. 

Utah—^Transamenca Ins. Co v Bames, 505 P 2d 783, 
29 Utah 2d 101 

Wis —Interstate Fire & Cas Co v City of Milwaukee, 
173 NW2d 187, 45 Wis2d 331 

Similar statements of nile 
(1) US—Atlas Assur Co., Ltd v Harper, Robinson 
Shippmg Co., C.A.Wash, 508 F2d 1381. 
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Ind —Ertel v Radio Corp of America. 307 N E 2d 471. 
261 Ind 573. on remand 354 NE2d 783. 171 
Ind App S1 

N Y —Employers Mut Liabilii> Ins Co of Wis v 
Indemniiy Ins Co of North America, 234 N Y 
S2d 839. 37 Misc 2d 421 

Wis—E mployers Ins of W'ausau s Sheedv 166 
N W2d 220. 42 Wis2d 161 
(2) Md —Cit> of Baltimore % Blibaum, 374 A 2d 
1152. 280 Md 652 

(4) U S —Mar> land Cas Co v Bank of Charlotte, 
D C N C, 227 F Supp 649 Affd in oan and re\d 'n 
part on oth grds , C A , 340 F 2d 550—Bunge Corp \ 
S( Louis Termina! Field Warehouse Co. DCMiss, 
295 FSupp 1231 

Kan—Cnss \ Folger Drilling Co, 407 P 2d 497. 195 
Kan 552 

Matter of comparative equities 
U s —St Paul Fire and Manne Ins Co n Michigan 
Nat Bank of Detroii. C A Mich . 660 F2d 196 
Kan—US Fidelity & Guaranty Co ^ Maryland Cas 
Co. 352 P2d 70, 186 Kan 637 
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20. US—Lawjers Title Ins Corp v Bank of Fon 
Mill. D C S C, 167 F Supp 448. revd on oth 
grds. C A. 268 F2d 313 

Ark —Washington Fire & Manne Ins. Co v Hammett, 
377 SW2d 811. 237 Ark 954. 

DC—Lawyers Title Ins Corp v Edmar Consi Co. 
Inc , App, 294 A 2d 865 

111 — CJ.S. cited in Remsen \ Midivay Liquors, Inc, 
174NE2d 7, 12. 30 III App 2d 132 
Md —George L Schnader, Jr, Inc. v Cole Bldg Co, 
202 A 2d 326, 236 Md 17 

Mass—Brown v Leighton, 434 N E 2d 176, 385 Mass 
757 

N J —Standard Acc Ins Co v Pellecchia, supra, n 
15—Providence Washington Ins Co v Hogges, 
171 A2d 120, 67 NJ Super 475 
Okl.—State ex rei Com’rs of Land Office v Mobley, 
255 P 2d 945, 208 Okl 342 

Or.—MacNab v Fireman’s Fund Ins Co, 413 P2d 
413, 243 Or 267 

Matter of substantive law 
La —Home Ins Co v Highway Ins Underwnters, 62 
So 2d 828. 222 La 340, transf, .App , 52 So 2d 449, 
reh den App. 53 So 2d 298 

21. Fla—Ulery v Asphalt Pa>ing, Inc, App, 119 
So 2d 432—Allstate Life Ins Co v Weldon, App, 
213 So.2d 15 

Idaho—Rinehart v Farm Bureau Mut Ins Co of 
Idaho, Inc, 524 P2d 1343, 96 Idaho 115 
III —CJ..S. cited in Remsen v Midway Liquors, Inc. 

174 NE2d 7, 12, 30 IllApp.2d 132 
Kan—Cnss v Folger Dnllmg Co, 407 P.2d 497, 195 
Kan 552 

Md—Motor Vehicle Sec Fund v AU Coverage Under- 
wnters, Inc, 325 A2d 115, 22 MdApp 586. 
Miss—Kdlner v. Kellner, 129 So2d 391, 241 Miss 53 
Not unique to field of suretyship or Insurance 
R.I.—Hospital Service Corp of R I v Pennsvlvama 
Ins Co 227 A 2d 105, 101 RL 708 

22. Ark—Baker v Leigh, 385 SW2d 790, 238 Ark 
918. 

111—CJ.S. cited in Remsen v Midway Liquors, Inc, 
l74NE2d 7, 12, 30 111 App 2d 132 
Mo —CJ.S. cited in Kroeker v State Farm Mut Auto 
Ins. Co, App, 466 S.W 2d 105, 110 
NC—General Ins. Co of America v Faulkner, 130 
SE.2d 645, 259 N.C 317, 8 A.L.R 3d 601 
Pa.—Long V Manno Masse, Inc., 208 A 2d 920, 205 
Pa Super 344—Travelers Ins, Co. v Hartford Acc 
& Indem Co., 294 A 2d 913, 222 Pa.Super. 546. 

23. U S.—U.S for Use of First Continental Nat. Bank 
& Trust Co., Lincoln, Neb v Western Contractmg 
Corp., C.A Neb, 341 F 2d 383—Risdal v Univer- 
sal Ins Co., D C.Mass, 232 F Supp 472—Nation¬ 
al Shawmut Bank of Eloston v New Amsterdam 
Cas. Co, D C Mass, 290 F.Supp 664, affd , C.A . 
411 F2d 843 


Del —C J.S. cited in Baio v Commercial Union Ins 
Co . 410 A 2d 502. 506 

Md—Government Emp Ins Co v Taylor, 310 2d 
49. 270 Md 11 

NJ—Montefusco Excavating & Contractmg Co, Inc 
V Middlesex County, 414 A2d 961, 82 NJ 519 
NM—Simson v Bilderbeck, Inc. 417 P2d 803, 76 
N M 667—State Farm Mut Auto Ins Co v 
Foundation Reserxe Ins Co. 431 P 2d 737 78 
NM 359 

is—Northwestern Nat Cas Co \ State Auto & 
Cas Underwnters. 151 N W 2d 104. 35 Wis 2d 
237 

Not flffected by Uniform Commercial Code 
Ga —-Argonaut Ins Co \ C and S Bank of Tifton, 232 
S E 2d 135. 140 Ga Apo 807 
N J —Kaplan x Walker. 395 A 2d 897, 164 N J Super 
130 

Okl—Mid-Continent Cas Co v First Nat Bank & 
Trust Co of Chickasha. 531 P2d 1370 

25. Ark—Tume> v Roberts, 501 SW2d 601, 255 
.Ark 503. 74 .ALR3d 1231 

Wis—American Ins Co v City of Milwaukee, 187 
N*W2d 142, 51 Wis2d 346 

26. US—Wohenne Ins Co \ Phillips, DCIowa, 
165 F Supp 335, app dism . C A , 283 F 2d 518— 
Brown & Root, Inc v Amencan Home Assur 
Co. CATex, 353 F2d 113, cert den 86 S Ct 
1465, 384 US 943. 16 LEd2d 541 
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237. 
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Oyemiled case 

The case of Southern Exchange Bank, v American 
Sur Co of New York, 144 SW2d 203, 284 Ky 251, 
has been overruled in a decision holding that a bonding 
company is entitled to be subrogated to the nghts of the 
contractor. 

Ky.—National Sur Corp v State Nat Bank of Frank- 
fun, 454 S W 2d 354 

42. La.—Pnngle-Associated Mortg Corp v Eanes, 
226 So 2d 502, 254 La 705 

N J.—Board of Ed of City of Bayonne v Kolman, 270 
A2d 64, 111 NJ Super 585 
N.D.—Nelson v Hagen, 146 N W 2d 873 
Subcontractor paying in ordinary course 
La—Pnngle Associated Mong Corp v Eanes, App, 
208 So.2d 346, affd in part, revd in part on oth 


grds, im in purt on oth grds 226 So 2d 502, 254 
La 705 

43. U S —C.J.S. cited in U S for Use of First Conti¬ 
nental Nat Bank & Trusi Co, Lincoln, Neb v 
Western Contracting Corp. CANeb, 341 F 2d 
383, 388 

Me—Ncvsport Trusi Co \ Susi. 134 A 2d 543, 153 
Me 51 

.Mont—Bower v Tebbs, 314 P 2d 731, 132 Mont 146 
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52. L' S —U S for Use of Firsit Continental Nat Bank 
& Trusi Co. Lincoln, Neb v W'estem Contracting 
Corp. CANeb. 341 F2d 383 

§ 42. -Vendor’s Lien 

55. Persons held volunteers 
Wash —Goodrich v Fahey, 349 P 2d 729, 55 Wash 2d 
692 

57. Tex —Henke v First Southern Properties, Inc, 
Civ App, 586 S W 2d 617, err ref no rev err 
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62. Tex —Blaylock v EJollar Inns of America, Inc, 
Ci\ App , 548 S W 2d 924, err ref no rev err, 
mod on oth grds, Sup, 576 S W 2d 794 
71. Wash —Thompson v Hunstad, 330 P 2d 1007, 53 
Wash2d 87 

§ 43. Third Person Making Ad- 
vancements for Necessaries, 
or to Discharge Encum- 
brance on Property of, Per¬ 
son Incompetent to Contract 

Librarj' References 
Subrogation <®=»24. 

page 663 

77. Cal—Santa Clara County v Support, Inc, 152 
Cal Rptr 754, 89 C A 3d 687 
III —St John’s Hospita) of Hospital Sisters of Third 
Order of St Francis v Town of Capitol, 220 
N E 2d 333, 75 111 App 2d 222 
La —Arado v Central Nat. Ins. Co of Omaha, App, 
337 So 2d 2S3, wTit not considered, Sup, 339 So 2d 
19 

No right to subrogation under circumstances 
La—King v US Fire Ins Co, App, 189 So2d 674, 
application den 190 So 2d 912, 249 La 750 

79. Mo—Williams v Vaughan, 253 SW2d 111, 363 
Mo 639 

Ohio—Bureau of Support in Dept of Menial Hygiene & 
Correction v Kreitzer, 243 NE2d 83, 16 Ohio 
St 2d 147 . 

Where a county paid old age security 
to a poor person, such county did not 
have any rights of subrogation against 
the poor personas child.’^' 

79,1, Cal—San Bcmardmo County v Simmons, 296 
P2d 329, 46 C2d 394. 

80. Okl —General Credttors of Hams’ Estate v. Cor- 
nett, 416 P2d 398 

§ 44. Persons Owning Funds or 
Property Applied by Others 
to Debts or Encumbrances 

Library References 
Subrogation <s=»25. 

86. Fla—Ulery v Asphalt Paving, Inc., App, 119 
So.2d 432—Allstate Life Ins Co v Weldon, App, 
213 So2d 15 

Miss.—C.J.S. quoted at length in Tighe v Walton, 103 
So2d 8, 13, 233 Miss 781 

Ohio—Launc v Hockman, 217 NE2d 721, 6 Ohio 
Misc 223 
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Tex -Hicks v Wright. Civ App, 564 S W 2d 785, err 
ref no rev err 
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87, Oa—Bctts v Brown, 136 SE2d 365, 219 Ga 
782 

NY—C.J.S. cited in King v Pelkofski, 229 NE2d 
435, 440, 20 N Y 2d 326, 282 N Y S 2d 753, 758 
89. N Y —In re Brock's Will, 208 N Y S 2d 772 
SC—C.JJ5. cited in Murphy v Murphy, 190 SE2d 
735. 736, 259 S C 147 

Insurance policy used as collateral 

(1) Miss—Scitz v Seitz, 118 So2d 351, 238 Miss. 
296 

NY—Walzcr v. Walzer, 151 NYS.2d 550, 1 A D 2d 
482, affd 163 NYS2d 632, 3 NY2d 8, 143 
NE2d 361 

(2) U S —The Maccabees v Axelrad, DCNY., 177 
F Supp 725—Chaplin v. Merchants Nat Bank of Auro¬ 
ra. 111, DC 111, 186 FSupp 273 

Ala—Rountree v Frazee, 209 So2d 424, 282 Ala. 142 
Miss—Seitz v Seitz, 118 So.2d 351, 353, 238 Miss 296 
NM-In re Gallagher’s Will, 255 P2d 317, 57 NM 
112, 37 ALR2d 149 

N Y —Walzer v Walzer, 151 N Y S 2d 550, 1 A D 2d 
482, affd 163 N.YS2d 632, 3 N.Y2d 8, 143 
N E 2d 361—In re Cordier*s Estate, 145 N Y.S 2d 
855, 1 Misc2d 887—Walzer v Walzer, 163 NY 
S2d 632, 3 N.Y.2d 8, 143 NE2d 361—In re 
Schlcsinger’s Estate. 194 N Y S 2d 710, 22 Misc 2d 
810—In re Goudiss' Estate, 239 N Y S 2d 907, 39 
Misc2d 18—In re Crossman’s Will, 242 NYS2d 
576, 39 Misc 2d 1094 

Pa—In re Miller's Estate. 166 A 2d 10, 402 Pa 140, 91 
A L R 2d 490 

(3) 111-In re Cohcn’s Estate. 163 NE2d 533, 23 
111 App 2d 411 

Pa—In re Green’s Estate, 202 A2d 17, 415 Pa. 161 
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94. NY-CJ.S. cited in King v Pelkofski, 229 
N E 2d 435, 440, 20 N Y 2d 326, 282 N.Y S 2d 
753, 759 

95. U.S -Godinc v Liberty Shoc Co, D C Mass, 271 
F Supp 97. affd, C A, 396 F 2d 366—First Bank 
of Savannah v Oil Screw Citation, C A.Ga, 488 
F2d 32 

N Y -In re Febro’s Will. 179 N.Y.S.2d 939, 14 Misc 2d 
1060 

Tex—Cimarron Ins Co v. Southwestem Indem Co., 
344 SW.2d 442, 161 Tex 516 

96. Wis —Dairyman’s State Bank v. Tessman, 114 
NW2d 460, 16 Wis2d 314 
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6. Mo—Street v. Lincoln Nat Life Ins Co., App, 

347 S.W2d 455. 

7. Entitlement to subrogation not shown 

III—Illinois Housing Development Authority v. Sjos- 

trom & Sons, Inc., 433 N.E 2d 1350, 61 III Dec 22, 
105 111 App.3d 247 

§ 46. In General 
Library References 
Corbin on Contracts § 924 et 
seq, 

12. U.S —In re Monroe County Housing Corp., Inc., 
Bkrtcy Fla, 18 B R. 741 

Ala —Fidelity and Cas. Co of New York v Central 
Bank of Birmingham, 409 So.2d 788 
DC—Ammerman v Miller, CA., 488 F2d 1285, 159 
U.S App DC. 385 

Kan.—Western Sur. Co v Loy, 594 P.2d 257, 3 Kan. 
App.2d 310. 

Me.—Unity Tei. Co v Design Service Co., 201 A.2d 
177, 160 Me 188 

Ohio—Mutual Finance Co. v Politzer, 241 N E 2d 906, 
16 Ohio App2d 83, affd in part, revd in part on 
oth. grds. 256 NE2d 606, 21 Ohio St2d 177. 
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Default and payment necessary for assertion of 
right 

U S —Matter of Penn Central Transp Co. D C Pa . 
406 F Supp 907 

13. Fla—Dispatch Services, Inc v Airport Bank of 
Miami, App, 266 So2d 127 

Not “security interest” within statute 

Mass —Canter v Schlager. 267 N E 2d 492, 358 Mass 
789 
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14. No rights in undisbursed loan proceeds 

Mass —U S Fidelity & Guaranty Co v N J B Prime 

Investors, 377 N E 2d 440, 6 Mass App 455 

15. Mo—First State Bank v Reorganized School 
Dist R-3. Bunker, App , 495 S W 2d 471 

16. D C —Ammerman v Miller, C A . 488 F 2d 1285, 
159 USAppDC 385 

§ 47. Subrogation to Rights of Cred¬ 
itor 

Library References 
Subrogation <&=»?. 

Modem Legal Forms Ch. 44, 
Minerals, Oil and Gas. 

17. U S —Putnam v C I R. 77 S Ct 175, 352 U S 
82. 1 LEd2d 144—US v Shimer, Pa, 81 SCt 
1554, 367 US 374, 6 LEd2d 908—Pearlman v 
Reliance Ins Co , N Y , 83 S Ct 232, 371 U S 
132, 9 L.Ed2d 190—Transport Realty Co v 
Commercial Union Ins Co of New York, C A111., 
404 F2d 892—Compania General De Seguros, 
S A V. First Nat City Bank, D C Canal Zone, 306 
FSupp 1360—Home Indem Co v US, DC 
Mo, 313 FSupp 212—Travelers Indem Co v 
Evans Pipe Co, C A Ohio, 432 F 2d 211—Mary- 
land Cas Co v Brown, DCGa, 321 FSupp 
309—US V Com of Pa., Dept of Highways, 
D.C Pa, 349 F.Supp 1370 

Ala —Lloyd Wood Const Co v Con-Serv, Inc , 232 
So2d 649, 285 Ala 409 

Anz—D W. Jaquays & Co v First Sec Bank, 419 
P 2d 85. 101 Anz 301 

Colo—Behlen Mfg Co v First Nat Bank of Engle- 
wood, 472 P 2d 703, 28 Colo App 300 
Del —Hartford Acc & Indem Co v Long, Ch , 245 
A2d 800 

D C —Industnal Bank of Washington v U S, C A , 424 
F2d 932, 138 US.AppDC 19 
Fla—Freed v Giuliani, App, 164 So.2d 234 
Ga—Royal Indem. Co. v Mayor, etc, of City of 
Savannah, 73 S E 2d 205, 209 Ga. 383—Todd v 
Windsor, 165 S.E2d 438, 118 GaApp 805—Ho- 
gan V Maxey, 174 SE2d 208, 121 Ga.App 490 
111 —Economy Fire & Cas Co v Western States Mut 
Ins Co.. 198 N E 2d 723, 49 111 App 2d 59 
Ind —National Mut Ins Co. of Washington. D C v 
Maryland Cas Co, 187 N E2d 575, 136 Ind App 
35 

Kan —U S Fidelity & Guaranty Co. v First State Bank 
of Salina, 494 P 2d 1149, 208 Kan. 738 
Ky—Payne v Standard Acc Ins Co, 259 SW2d 
491—Non-Manne Underwnters at LIoyd's London 
V arrs Fork Coal Co, 421 SW2d 852—United 
Pac Ins Co. v. First Nat Bank of Prestonsburg, 
457 S W 2d 833 

Me—Unity Tcl. Co v Design Service Co, 201 A2d 
177, 160 Me 188 

Miss—Vanderslice v Shoemake ex rei Dabbs, 102 
So2d 804, 233 Miss 523. 

Mo—C.J.S. cited in Western Cas St Sur Co. v First 
State Bank of Bonne Terre, App., 390 S W 2d 913, 
920—First State Bank v Reorganized School Dist. 
R-3, Bunker, App, 495 S.W 2d 471 
Neb.—Shendan v Dudden Implement, Inc, 119 
N.W 2d 64, 174 Neb 578 

Nev —Globe Indem Co v Peterson-McCaslin Lumber 
Co., 303 P.2d 414, 72 Nev 282, 61 A.LR2d 
895—Federal Ins Co v Toiyabe Supply Co, 409 
P 2d 623, 82 Nev 14. 


N H —Secuniv Fenee Co v Manchesier Federal Sa^ & 
Loan Ass n. 136 A 2d 910. 101 N H 190 
NJ—Saliian v Magnus. 162 A2d S83, 62 N J Super 
323—Board of Ed of City of Pleasantville v Ai- 
ken, 173 A 2d 527, 69 N J Super 70—C.J.S. cited 
m Guaraniee Co of North America \ Tandy & 
Allen Consi Co . 184 A 2d 426, 428. 76 \ J Super 
274—C J.S, cited in Humble Oil & Refining Co ^ 
Doerr, 303 A2d 898. 909, 123 N J Super 530 
N Y —U S Cas Co v Jungreis 250 N 'i S 2d 749, 21 
A D 2d 769 

NC—C.J.S quoted in Hatley v Johnston. 143 S E2d 
260, 268. 265 N C 73 

N D —First Nat Bank in Grand Forks \ Haugen Ford, 
Inc, 219 NW2d 847 

Okl —Frank \ National Printing &. Office Suppis Co , 
343 P2d 1085—National Pnniing & Office Suppis 
Co V Frank. 343 P 2d 1090—National Printmg & 
Office Supply Co v Frank. 343 P2d !092—Na¬ 
tional Bank of Commerce of Tulsa v ABC Consi 
Co, 442 P 2d 269 

Tenn—C.J.S cited in Ottenheimer Pubhshers, Inc v 
Regal Pubhshers. Inc , App, 626 S W 2d 276 281 
Tex —Fulton v Edge, Civ App, 435 S W 2d 263, err 
ref no rev err 

Vt—Putnev Credit Union v King. 286 A 2d 282, 130 
Vt 86 

Property not subject to federal tax lien 

U s —Atlantic Refining Co v Continental Cas Co , 
DCPa, 183 F.Supp 478 

Rights not altered by Uniform Commercial 
Code 

US—Home Indem. Co v US. 433 F2d 764. 193 
CtCl 266 

Mich —Amencan Oil Co. v L. A Davidson, Inc , 290 
N W 2d 144, 95 Mich App 358 
NJ—Stevlee Factors, Inc v State, 346 A2d 624, 136 
NJ Super 461, affd 365 A 2d 713, 144 NJ Super. 
346 

Okl—Mid-Continent Cas Co v First Nat Bank & 
Trusi Co of Chickasha, 531 P2d 1370 

Subrogated to state claims 

NJ—Stevlee Factors, Inc. v State, 346 A2d 624, 136 
NJ Super 461, affd 365 A2d 713, 144 NJ Super 
346 

Subject to rights of owner to withhold payment 
U S —McAtee v U S Fidelity & Guaranty Co, D C 
Fla, 401 FSupp 11 
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18. NC—CJ.S. quoted in Hatley v Johnston, 143 
S E 2d 260, 268, 265 N C 73 

19. US—In re Jack’s Club & Hotel, DCPueno 
Rico, 138 FSupp 620 

Fla—Freed v Giuhani, App, 164 So.2d 234 
Term “surety” within statute^ etc. 

Ala—Qty of Birmingham v Trammell, 101 So2d 259, 
267 Ala 245 

Striet compliance with statute 

Ala—Continental Bank & Trust Co v Alabama Gen¬ 
eral Ins Co, ISO So2d 688, 274 Ala 622 

Equitable doctrine not limited by statute 
Okl—Maryland Cas. Co v King, 381 P2d 153 

20. Tex—Paulus v Lawyers Sur. Corp., App, 625 
S W 2d 843, err ref no rev err 

On payment of the debt by the guarantor 

(1) U S —In re Reliable Mfg Corp., D CIII, 17 B R 
899, affd, C A , 703 F 2d 996 

Kan —Mountain Iron & Supply Co v. Jones, 441 P 2d 
795, 201 Kan 401, reh. den 443 P.2d 185, 201 
Kan 824 

(2) N.Y.—Sportservice Corp. v Grande, 282 N.Y 
S 2d 63, 54 Misc 2d 229. 

(4) Other matters 

US—In re Luscombe Engineenng Co, CAPa, 268 
F 2d 683 
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page 669 

22. Wife held not to have right to subrogation 

Ga—Parramore v Williams, 109 S E 2d 745, 215 Ga 
179 

23. Cal —CJ.S. cited in Hanford Acc & Indem Co 
v AU Am Nui Co. 34 Cal Rptr 23, 33. 220 
C A 2d 545 

,Me—Unity Tei Co v Design Service Co , 201 A 2d 
177, 160 Me 188 

27. U S —In re Wilham P Bray Co, D C Conn . 127 
FSupp 627 

Minn —LeRoy v Marquetie Nat Bank of Minneapolis, 
277 N W2d 351 

Vt—First Vermont Bank & Trust Co v Village of 
Poultney. 349 A2d 722. 134 Vt 28 
Government need not wait until default 
U s —Matter of Penn Central Transp Co , D C Pa , 
406 F Supp 907 

page 670 

28. U S —Gray v Travelers Indem Co, C A Wash , 
280 F 2d 549—U S for Use of Home Indem Co 
\ Amencan Emp Ins Co, DCND, 192 
F Supp 873—In re Bruce Const Corp, D C Fla, 
217 FSupp 926—United Pac Ins Co v First 
Nat Bank of Or, D C Or. 222 F Supp 243—In- 
demnity Ins Co of North Amenca v Lane Con- 
tracting Corp, D C Neb , 227 F Supp 143—In¬ 
dustnal Bank of Washington v U S, C A , 424 
F2d 932, 138 USAppDC 19—National Sur 
Corp v U S, D C Ala, 319 FSupp 45 

Alaska—Alaska State Bank v General Ins Co, 579 
P2d 1362 

Cal—Pacific Emp Ins Co v State, 91 Cal Rptr 273, 
477 P2d 129, 3 C 3d 573 

DC—Glassman Const Co v Fidelity & Cas Co of 
New York, C A., 356 F 2d 340. 123 U S App D C 
1, cert den 86 SCt 1890, 384 US 987, 16 
LEd2d 1005 

Ga—Royal Indem Co v Mayor, etc, of City of 
Savannah, 73 S E 2d 205, 209 Ga 383 
Kan —U S Fidelity & Guaranty Co v First State Bank 
of Salina, 494 P 2d 1149. 208 Kan 738 
Md —Fmance Co of America v U S. Fidelity & Guar¬ 
anty Co. 353 A.2d 249, 277 Md 177 
Mass—Canter v Schlager, 267 N E2d 492, 358 Mass 
789 

Minn —First Nat Bank of St Paul v McHasco Elee, 
Inc, 141 NW2d 491, 273 Mmn 407 
Miss —State, for Use of National Sur Corp v Malva- 
ney, 72 So2d 424, 221 Miss 190, 43 ALR2d 
1212 

Rights of sureties on constniction contractors’ 
bonds 

U S.—Fidelity and Deposit Co of Md v U S., 393 F 2d 
834, 183 CiCl 908 

§ 48. -Matters Essential to Cre- 

ation or Existence of Right 

32. U S — U S. V Continental Cas. Co., C.A Fla, 512 
F 2d 475 

Fla—Ulery v. Asphalt Paving, Inc, App, 119 So2d 
432 

Ga —Argonaut Ins Co v C and S Bank of Tifton, 232 
S £ 2d 135, 140 Ga App. 807—CJ.S. cited in Jes- 
see V First Nat Bank of Atlanta, 267 S.E 2d 803, 
805, 154 GaApp 209 

111—C.J.S. cited in Village of Crainville v Argonaut 
Ins. Co., 410 N.E 2d 5, 7. 43 111 Dec 5. 81 m.2d 
399 

Md,—Northwestern Nat. Ins Co v Goldstein, 368 
A 2d 1095, 35 Md.App 30 
N.J —Montefiisco Excavating & Contracting Co., Inc 
v Middlesex County, 414 A 2d 961, 82 N.J. 519 
Wyo—Commercial Union Ins Co v Postm, 610 P2d 
984 

No reservation of assets for person having pro¬ 
spective right of subrogation 
Cal—Hausmann v Farmers Ins Exchange. 29 Cal. 
Rptr. 75. 213 C A 2d 611 
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§48 SUBROGATION 

Page 671 

page 671 

34. U S —In re Buildice Co . D C 111 146 F Supp 
911 

Fla—Newkirk Constr Corp v Gulf County, App, 366 
So2d 813 

N Y —State Bank of Alban> v Dan-Ban Contraciing 
Co . 212 N Y S 2d 386, 12 A D 2d 416, app den 
218 N Y S 2d 587, 14 A D 2d 459, affd 187 N E 2d 
19, 12 NY2d 804, 235 N Y S 2d 835 

35. Ala—City ofBirmingham v Trammell, 101 So2d 
259, 267 Ala 245 

36. Ala—Continental Bank Sc Truai Co v Alabama 
General Ins Co, 150 So 2d 688, 274 Ala 622 

Ga—Gilben v Dunn, 128 SE2d 739, 218 Ga 531 

42. Ark —Cooper Tire & Rubber Co \ Nonhwestern 
Nat Cas Co, 595 S.W2d 938, 268 Ark 334 

D C —Evans v U S Fidelity & Guaranty Co, Mun 
App., 127 A 2d 842 

NY—Fidehty & Cas. Co of NY v Finch, 159 NY 
S2d 391, 3 AD2d 141 

44. NY—Fidehty & Cas Co of N Y v Finch, 159 
N YS2d 391. 3 AD2d 141 
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45. Mich —Earl Dubey & Sons, Inc v Macomb Con- 
tracting Corp. 296 NW2d 582, 97 Mich App 
553 

Mo —Quality Wood Chips. Inc v Adolphsen, App , 
636 SW2d 94 

46. Tex—C.J.S. cited in La-Rey, Inc v .Kowalski, 
433 S W.2d 530, 533 

52. US—In re Buildice Co , D.C 111, 146 FSupp 
911-C.JJS. cited In US V Gisi, DCColo, 213 
FSupp 616,618 

Ind —Willard v Automobile Underwnters, Inc, App , 
407 NE2d 1192 

La.—Weber v Press of H. N Comay, Inc, App, 144 
So2d 581 

Mo —State ex rei Paden v Carrel, App, 597 S W 2d 
167 

Ohio—Launc v Hockman, 217 NE2d 721, 6 Ohio 
Misc. 223 

Tenn —Third Nat Bank in Nashville v Highlands Ins 
Co.. 603 S W 2d 730 

Vt—Walker Process Equipment Co v Cooley Bldg 
Corp., 278 A.2d 714, 129 Vt 333. 

Fact that surety has separate indem. contract, 
etc. 

U.S—US V Gisi, DCColo., 213 F.Supp. 616 

page 673 

53. U S.—CJJ5. cited in U S v Gisi, D C Colo ,213 
F.Supp 616, 618—National Shawmut Bank of 
Boston V. New Amsterdam Cas. Co , C.A.Ma$$ , 
411 F.2d 843 

Ala.—Continental Bank & Trust Co v. Alabama Gen¬ 
eral Ins Co.. ISO So.2d 688, 274 Ala. 622 

Surety bound for only part of debt 

(6) Other cases 

US.—In re Buildice Co., D.C.Ill, 146 F.Supp 911 

page 674 

54. Ariz—Stanford v Aulick, App, 605 P.2d 465, 
124 Aru 487 

66 . Ohto—Lauric v Hockman. 217 NE.2d 721, 6 
Ohio Misc 223 

page 675 

67. Ind.—Willard v. Automobile Underwnters, Inc, 
App., 407 N E2d 1192 

69. Ala.—City ofBirmingham v. Trammell, 101 So 2d 
259, 267 Ala. 245 

Ky.-Grubbs v Slater, 266 S.W 2d 85. 

Knowledge by principal imnecessary 

N Y.—Fidelity & Cas. Co of N.Y v Finch, 159 N Y 
S2d 391, 3 A.D2d 141, 
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82. U S —In re Dan Hixson Chevrolet Co. Bkrtcy 
Tex . 20 B R 108 

La—Settoon v Settoon, App 1 Cir , 413 So 2d 634 

Tenn —Ottenheimer Publishers, Inc v Regal Publish- 
ers, Inc App , 626 S W 2d 276 

Tex —Arndt v National Supply Co, App 14 Dist, 633 
SW2d 919, err ref no rev err 

§ 49. -Right of Subrogation as 

Dependent on, or Affected 
by, Acts of Creditor in Gen¬ 
eral 

83. U S —New Mexico Asphalt & Refining Co v 
Williams, DCColo. 131 FSupp 297 

86. NY—Mayn v Schutte, 186 NYS2d 965. 20 
Misc 471 

87. Miss—State, for Use of National Sur Corp v 
Malvaney, 72 So2d 424. 221 VIiss 190, 43 A L 
R2d 1212 

§ 50. -Assignment by Creditor 

page 677 

96. N J —Manne View Sav and Loan Ass’n v An- 
drulonis, 106 A2d 559, 31 NJ Super 378 

Pa —U S Steel Homes Credit Corp v South Shore 
Development Corp , 419 A 2d 785, 277 Pa Super 
308 

EquiUble subrogation not allowed 

U S —U S v Hughes. C A Ark. 499 F 2d 322 

page 678 

97. Cal —Snider v Basinger, 132 Cal Rpir 637, 61 
CA3d 819 

Neb—Shendan v Dudden Implement, Inc, 119 
NW2d 64 

Ohio—^etna Cas & Sur Co \ Hensgen, 258 N E 2d 
237, 22 Ohio St 2d 83 

Tex —First Hutchmgs-Sealy Nat Bank of Galveston v 
Aetna Cas & Sur Co. Civ App, 532 S W 2d 114, 
err ref no rev err 

Va—Home Bldg Ass'n v MackalI, 135 S E 2d 171, 205 
Va 73 

Wis—Syvcr v Hahn, 74 NW2d 803, 272 Wis 165 

99. U S —Bank of Fort Mill v Lawyers Title Ins 
Corp, CAS.C, 268 F2d 313 

Cal —Fidelity & Deposit Co of Md v De Strajman, 29 
aiRptr 855, 215 CA2d 10 

1. US—Bank of Fort Mill v Lawyers Title Ins. 

Corp, C A.S C. 268 F.2d 313. 

Minn —LeRoj v Marquette Nat Bank of Minneapolis, 
277 NW2d 351 

RI—Hamngton v Harrington, 427 A2d 1314 

2. N.Y —Fu?t Nat Bank of Highland v Konba, Inc. 

453 NY.S2d 838, 89 A.D2d 713 

3. N.C—Ingram v Nationwide Mul Ins Co, 129 

SE.2d 222, 258 NC 632 

Pa.—Pasquinelh v Reed, 102 A.2d 219, 174 Pa Super 
566 

§ 51. -Waiver by Surety 

page 679 

10. Ga.—Resolute Ins. Co. v. Brayion, 167 S.E.2d 
398, 119 GaApp 412. 

Pa —Travelers Ins Co. v Hanford Acc & Indem. Co, 
294 A 2d 913, 222 Pa.Super. 546 

11. DC—Evans v US Fidehty & Guaranty Co, 
Mun App, 127 A2d 842 

No denial of subrogation on basis of inequitable 
conduct 

Ind.—Ertcl v. Radio Corp of Amenca, 307 N E 2d 471, 
261 Ind 573, on remand 354 N.E2d 783, 171 
Ind App 51 

12. US.—Davis V Gcrsienslager Co, DC.Pa, 302 
FSupp 742 


15. N D —St Paul Fire & Manne Ins Co v Amera¬ 
da Hess Corp. 275 NW2d 304 

Rights not waived 

Ind —White v Household Finance Corp, 302 N.E 2d 
828, 158 Ind App 394 

Mich —American Oil Co v L A Davidson, Inc. 290 
N W 2d 144, 95 Mich App 358. 

Miss —^Travelers Indem Co v Clark, 254 So 2d 741 

16. Neb—In re Nebraska State Bank of Valentine, 
215 NW2d 869. 191 Neb 427 

NC—0’Grad> v First Union Nat Bank, 250 SE2d 
587, 296 NC 212 
Settlement with principal 
(2) Other matters 

N Y —Manufacturers Hanover Trust Co v AVA In- 
dustnes, Inc, 414 N Y S 2d 425, 98 Misc 2d 614 

§ 52. -Extent and Limitations 

of Subrogation Generally 

page 680 

21. US—Luckenbach v Pednck, D.C N.Y, 116 
FSupp 268, aflfd, CA, 214 F2d 914 

SC—St Paul-Mercury Indem Co v Donaldson, 83 
SE.2d 159, 225 SC 476—Travelers Indem Co v. 
Canal Ins Co. 173 SE2d 656, 254 SC 92 

23. U S —Amencan Fidelity Co. v Delaney, D C Vt, 
114 FSupp 702 

Bankruptcy 

S c —St Paul-Mercury Indem Co v. Donaldson, su¬ 
pra, n 21 

24. US—United Pac Ins Co v US, CtCl, 362 
F2d 805, 176 Ct C1 176-PaR Truck Leasing Inc 
V Bonanza Inc, C A.Okl. 425 F 2d 695—Mutual 
Trust Life Ins Co v Wemyss, D.C Me, 309 
FSupp 1221—Bourget v Government Emp Ins 
Co, D C Conn, 313 F Supp 367— CJ.S. cited in 
Chicago Title Ins Co v Aetna Cas. & Sur Co, 
DCVa, 312 F.Supp 239, 243—US v Winter, 
DCLa, 319 FSupp 520 

Anz —Employers Mut Liabihty Ins Co of Wis. v 
Roben E McKee General Contractors, Inc, 491 
P2d 27. 16 Anz App 77 

Cal—Lazzareschi Inv Co v San Francisco Federal 
Sav & Loan Ass’n, 99 Cal Rptr 417, 22 CA3d 
303 

Colo—Employers Cas Co v Wainwnght, 473 P2d 
181, 28 Colo App 292 

Ga—Comett v Manheim Services Corp, 259 SE2d 
723, 151 GaApp 336 

111.—Wilham Aupperle & Sons, Inc. v Amencan In¬ 
dem. Co, 394 NE2d 725, 31 111 Dec 523, 75 
111 App 3d 722 

U—C.J.S. cited in Stevens v Mitchell, 102 So.2d 237, 
242, 234 U 977 

Mass—U.S. Fidelity & Guaranty Co. v. N.JB Prime 
Investors, 377 N E 2d 440, 6 Mass App 455 

Mmn -Travelers Indemnity Co. v. Vaccan, 245 
N W.2d 844, 310 Minn. 97 

Miss.—Mendian Production Credit Ass'n v Edwards, 
231 So2d 806 

Mo —Starman v John Wolfe, Inc, App, 490 S.W 2d 
377 

NJ—Mayfair Fabncs v Henley, 244 A2d 344, 101 
NJ Super 363 

N Y —Cansto Const. Corp v. Diners Financial Corp, 
257 NYS.2d 423, 45 Misc2d 549—Solomon v 
Consolidated Resistance Co of Amenca, Inc, 2 
Dept. 468 N Y.S 2d 532, 97 A D 2d 791. 

N C —Dowdy v Southern Ry. Co, 75 S.E 2d 639, 237 
NC 519—Montsinger v White, 82 SE2d 362, 
240 N C 441 

Okl—Moore v. White. 603 P2d 1119. 

Or —State, By and Through Healy v. Smither, 626 P 2d 
356, 290 Or 827. 

Tex —Marsalis v Garre, Civ App, 391 S.W.2d 522, err 
ref no rev err—Lockard v Amencan Fidehty 
Fire Ins Co, Civ App, 475 S W 2d 286, err. ref 
no rev err 

Wash—Timms v James, 621 P2d 798, 28 Wash.App 
76 
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Wis —Employers Ins of Wausau v Sheedy, 166 
NW2d 220, 42 Wis 2d 161 
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25. Ohio—Homan v Michles, 194 NE2d 162, 118 
Ohio App 289 

26. U S —Amencan Fidelity Co v Delaney, D C Vt, 
114 FSupp 702—Travelers Indem Co v Evans 
Pipe Co, C A Ohio, 432 F 2d 211—Maryland Cas 
Co V Brown, DCCa, 321 FSupp 309 

Neb—Bames v Hampton, 252 NW2d 138, 198 Neb 
151 

Okl—Moore v. White, 603 P2d 1119 

27. U S —FilLppo V S Bonaccurso & Sons, Inc, 
D C Pa, 466 F Supp 1008 

Or—Mayer v First Nat Bank of Or, 489 P 2d 385, 
260 Or 119 

Tenn.—McGee v Wilson County, App, 574 S W 2d 
744 

Loss of security interest by creditor precludes 
siirety’s right of recovery 
Okl —Beneficia! Fmance Co of Norman v Marshall, 
App, 551 P2d 315 

28. U S —First Nat Bank of PennsyWania v U S, 
D C Pa, 398 F Supp 100 

N C —Montsinger v White, supra, n 24 
30. La—Danks v Maher, App, 177 So2d 412 
34, US—C.J,S. cited in Carolina Cas Ins Co v 
Local No 612 Intem Broth of Teamsters Chauf- 
feurs, Warehousemen and Helpers of America, 
DCAla, 136 FSupp 941, 943—Ruckman & 
Hansen, Inc v Contractmg & Material Co, C A 
Ind, 328 F2d 744—Morgan v Southern Farm 
Bureau Cas Ins Co , D C La, 223 F Supp 996, 
afiTd, C A., 339 F 2d 755, motion den 42 F R D 
25—Travelers Indem Co v Evans Pipe Co, C A 
Ohio, 432 F2d 211-CJJS. cited in Maryland 
Cas Co V Brown, D C Ga , 321 F Supp 309, 312 
Cal—Bess v Wise, 79 CalRptr. 611, 275 CA2d 158 
Ga—C.J.S. cited in Southern Ry Co v Malone 
Freight Lines, 330 SE2d 371, 376, 174 Ga.App 
405 

Idaho—Williams v Johnston, 442 P 2d 178, 92 Idaho 
292 

Ind—State v Cowdell, App ,421 N E 2d 667 
Kan —Rexroad v Kansas Power & Light Co, 388 P 2d 
832, 192 Kan 343 

La —R F Mestayer Lumber Co v Cusack, App , 141 
So.2d 166—Smith v Insurance Co of State of Pa, 
App, 161 So2d 903, wnt ref 164 So2d 350, 246 
La 344 

Mo—Starman v. John Wolfe, Inc, App, 490 SW2d 
377. 

Mont—Brandner v Travelers Ins Co, 587 P2d 933, 
179 Mont 208 

NJ.—Colonial Penn Ins Co v Ford, 411 A2d 736, 
172NJ.Super 242 

NY—Pisano v Rand, 291 NYS2d 82. 30 A D 2d 
173 

N C —Montsinger v White, 82 S E 2d 362, 240 N C 
441 

Ohio—Motonsts Mut. Ins Co. v Jones, 223 N E 2d 
381, 9 Ohio Misc 113 

Okl —National Bank of Commerce of Tulsa v ABC 
Const Co, 442 P 2d 269 

Or,—Columbia County v Randall, 620 P2d 937, 49 
Or App 643. ^ 

Pa.—In re Biron’s Estate, 4 D & C 2d 729, 6 Fiduciary 
46 

S.D —City of Lemmon v U S Fidelity & Guaranty 
Co , 293 N W 2d 433 

Tex —Providence Institution for Sav v Sims, 441 
SW2d 516 

Necessary expenditures 

(2) Other cases 

Hawaii—Honolulu Iron Works Co v Bigelow, 33 Haw 
607 
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36. Okl —National Pnntmg & Office Supply Co v 
Frank, 343 P 2d 1090—National Pnntmg & Office 
Supply Co v Frank. 343 P 2d 1092 

37. Wis —State Farm Mut Auto Ins Co v Geline, 
179 N W.2d 815, 48 Wis 2d 290 

§ 54. -Rights and Remedies to 

Which Subrogated 

46. u S —Matter of Ollag Const Equipment Corp , 
CANY, 578 F2d 904, app after remand 665 
F2d 43 

Cal —Aetna Cas and Sur Co v Board of Administra- 
tion, Public Emp Rctiremem System, 153 Cal 
Rpir 62, 89 C A 3d 766 

N Y —U S V Fidelity & Guaranty Co v E W Smith 
Co, 387 N E 2d 604, 46 N Y 2d 498, 414 N Y S 2d 
672—Solomon \ Consolidated Resistance Co of 
America, Inc, 2 Dept, 468 NYS2d 532, 97 
\ D 2d 791 

N C —C.J.S. cited in Wachovia Bank & Trusi Co v 
Wayne Fmance Co, 138 S E 2d 481, 484, 262 N C 
711 

49. N J —Montcfusco Excavatmg & Contractmg Co , 
Inc V Middlesex County, 414 A 2d 961, 82 NJ 
519 
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50. U S —Alabama-Tennessee Natural Gas Co v 
Lehman-Hoge & Scott, supra, n 24—Gray \ 
Travelers Indem Co , C A Wash , 280 F 2d 549— 
Maryland Gas Co v Brown, OCGa. 321 
FSupp 309 

Conn —Employers' Liability Assur Corp v Crandall, 
173 A 2d 926, 22 Conn Sup 404 
Ind—Capps v Klebs, 382 NE2d 947, 178 Ind App 
293 

Mo—Anison v Rice, 282 S W 2d 497 
N Y —Gombert v George C Fuller Contractmg Co, 
139 N Y S 2d 464, 285 App Div 1053 
Tex —Smart v Tower Land and Inv Co, 597 S W 2d 
333, app after remand, App S Oisi, 635 S W 2d 
615, err ref no rev err 

Va—Thompson v Miller, 79 SE2d 643, 195 Va 513 

52. U S —St Paul Fire & Manne Ins Co V U S 
CAFla, 370 F2d 870 

Ga—Bowman v Poole, 91 SE2d 770, 212 Ga 261 
La —Cox v W M Heroman & Co, Inc 298 So 2d 848 
Mo—Anison v Rice, 282 S W 2d 497 
Pa.—Weissman v A Weissman, Inc, 114 A 2d 797, 
382 Pa 189 

SC—St. Paul-Mercury Indem. Co v Donaldson, 83 
SE2d 159, 225 SC 476 

Tenn—Kincaid v Alderson, 354 SW2d 775, 209 
Tenn 597. 

Knowledge of principal not imputed to surety 
DC—Evans v US Fidelity & Guaranty Co, Mun 
App, 127 A 2d 842 

56. U S.—Sterling Const Co v Huraboldt Nat Bank, 
C A Colo , 345 F 2d 994—In re Yale Exp System, 
Inc, CANY, 362 F2d 111—Fink v Shendan 
Bank of Lawton, Okl, D C Okl, 259 F Supp 899 
Ark—Amencan Insurers’ Life Ins Co v First Nat 
Bank in Blytheville, 367 S W 2d 97, 236 Ark 361 
Ga—Gilbert v Dunn, 128 SE2d 739. 218 Ga 531 
NM—Simson v Bilderbcck, Inc, 417 P2d 803, 76 
NM 667 

N Y —Sterlmg Factors Corp v Freeman, 271 N Y S 2d 
343, 50 Misc2d 715, affd 279 NYS2d 577, 27 
A D 2d 956 

Tex —Sman v Tower Land and Inv Co, 597 S W 2d 
333, app after remand, App 5 Dist, 635 S W 2d 
615, err ref. no rev err 

Right to repossession 

US—Commercial Credit Equipment Corp v Hatton, 
DCTex. 429 FSupp 997 
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67. U S —Western Cas & Sur Co v Brooks, C A W 
Va, 362 F 2d 486—Swiss Credit Bank v Balink, 
CANM, 614 F2d 1269 

Colo —Behien Mfg Co v. First Nat Bank of Engle- 
wood, 472 P2d 703, 28 Colo App 300 
111 —Mobile Const Co v Phoenix Ins Co, 256 N E2d 
149. 119 111 App 2d 329 

La—Standard Homes, Inc v Prestndge, App, 193 
So2d 100 

Mass —Frost v Porter Leasing Corp, 436 N E2d 387, 
386 Mass 425 

Miss —Amencan Nat Ins Co v U S Fidelity & Guar¬ 
anty Co. 215 So.2d 245 

N J —Montefusco Excavatmg &. Contractmg Co, Inc 
v Middlesex County, 414 A2d 961, 82 NJ 519 
NC—Montsinger v White, 82 SE2d 362, 240 N C 
441 

Ohio—McAdams v Bolsinger, 129 NE2d 878 
Okl—YafFe v Bank of Chelsea, 271 P2d 365—Foster 
V Frank, 363 P 2d 282 

Pa—Pasquinelh v Reed, 102 A2d 219, 174 Pa Super. 
566 

Tex —Fulton v South Oak ChfF State Bank, Civ.App . 
439 S W 2d 730, err ref no rev err. 

68. Executions 
(3) Other matters 

U S —Virginia Elee & Power Co v Westinghouse Elee 
Corp, CAVa. 485 F2d 78, cert den 94 SCi 
1450, two cases, 415 US 935, 39 L Ed 2d 493 
La —R F Mestayer Lumber Co v. Cusack, App, 141 
So2d 166 

69. N J —Gutermuth v Ropiecki, 387 A 2d 385, 159 
NJ Super 139 

Tex —La-Rey, Inc v Kowalski, Civ App, 433 S W 2d 
530 

70. U S —Susi v Belle Acton Stables, Inc , C A N Y, 
360 F2d 704, on remand, DC, 261 FSupp 
219—Aetna Cas & Sur Co v Sherwood Distill- 
ing Co, DCMd, 271 FSupp 381 

Cal—Filippi V McMartin, 10 CalRptr 180, 188 
C A 2d 135 

N Y —Maber, Inc v Factor Cab Corp, 244 N Y S 2d 
768, 19 A D 2d 500 

Tex.—Leonard v Brazosport Bank of Texas, App 14 
Disi, 628 S W.2d 216, err ref no rev err 

Maritime liens 

US.—P T Perusahaan Pelayaran Samudera Trikora 
Lloyd v Salzachtal, DCNY, 373 FSupp. 267. 

Tax lien 

Tex—Henry S Miller Co v Wood, CivApp, 584 
S W 2d 302, affd, Sup, 597 S W 2d 332 
72. US—Marsden v Southern Flight Service, Inc, 
DCNC, 227 F.Supp 411 

Cal—Union Bank v Gradsky, 71 CalRptr 64, 265 
CA2d 40 

Ga—Gilbert v Dunn. 128 SE2d 739, 218 Ga 531 
Ky.—Non-Manne Underwnters at Lloyd’s London v 
Carrs Fork Coal Co, 421 S W 2d 852 
Neb—Hoppe v Phoenix Homes, Inc, 318 N W.2d 878, 
211 Neb 419 

N J —Kaplan v Walker, 395 A 2d 897, 164 N J Super 
130 

N Y —Long Island City Sav & Loan Ass’n v Skow, 
270 N Y S 2d 234, 25 A D.2d 880 
Va—Thompson v Miller, 79 S E 2d 643, 195 Va. 513. 
Wash —MGIC Financial Corp v H. A Bnggs Co, 600 
P 2d 573, 24 Wash App 1. 

75. U S —Bruce v McClure. C.A Fla, 220 F.2d 330 

77. Tex —Gummelt v Southwestem Indem Co., Ov. 
App, 363 S W 2d 379, err ref. no rev. err 

78. US—In re Fago Const Corp, D.CNY, 162 
F Supp 238, revd on oth grds. C A., 259 F.2d 
33 
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81. La.—Allied Mortg & Development Co v War¬ 
ner, App. 185 So 2d 635 
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Page 686 

86. U S —Amencan Sur Co v Morion, D C 111, 200 
FSupp 82, affd, CA. 311 F2d 222—Broward 
County, Flonda Commission for Use and Benefii 
of General Elee Co v Continental Cas Co. 
DCFla, 243 FSupp 118—Libert> Nat Bank & 
Trust Co of Savannah v Interstate Motel De>e!- 
opers, Inc, D C Ga, 346 F Supp 888 

page 687 

89. N J —National Spnng Co, Inc v Pierpont Asso¬ 
ciates, Inc, 368 A2d 973, 146 NJSuper 63 
Okl —Fosier v Frank, 363 P 2d 282 
92. Fla—C.J.S. quoted in Ruwitch v First National 
Bank of Miami, 291 So2d 650, 653. app after 
remand 327 So 2d 833 

Mont—General Ins Co of America v State Highviay 
Commission, 414 P 2d 526, 147 Mont 450. 

95. Insurer 

N Y —Amencan Home Assur Co v Flushing Sa\ 
Bank, 416 NYS2d 591, 68 AD2d 170, aff 420 
NE2d 92, 52 NY2d 1010, 438 NYS2d 294 
Okl —Scott V Metropolitan Life Ins Co., 398 P 2d 822 

96. Okl—Citizens State Bank of Tulsa v Pittsburg 
County Broadcasting Co , 271 P 2d 725 

page 688 

98, U S —Peerless Ins Co v Cemy Associates, Inc , 
D.CMinn, 199 FSupp 951—Amencan Sur Co 
V. Morton, D C 111, 200 F Supp 82, afTd , C A , 
311 F2d 222 

Kan—Western Sur Co v Lo\, 594 P2d 257, 3 Kan 
App2d 310 

Pa—Puller v Puller, 110 A 2d 175, 380 Pa 219 
1. U S —Amencan Sur Co n Morton, D C 111, 200 
FSupp. 82, affd, CA, 311 F2d 222 
7, Mo—CJ.S. cited in Western Cas & Sur Co v 
First State Bank of Bonne Terre, App, 390 
S.W2d 913, 920 

§ 55. -Against Whom Surety 

May Enforce Liens and Se- 
curities of Creditor 

page 690 

15. Mass—Aetna Cas & Sur Co v Harvard Trust 
Co , 181 N E 2d 673, 344 Mass 160 

May not be asserted to detriment of those whom 
it intended to protect 

U S —Leo V L & M Realty Corp , C A Va, 228 F 2d 
89. cert den 76 SCt 438, 350 US 969. 100 
LEd2d 841 

page 691 

16. Mass—Aetna Cas & Sur Co v Harvard Trust 
Co, 181 NE2d 673, 344 Mass 160 

17. U S —U S V Gregory-Beaumont Equipment Co, 
CAArk, 243 F2d 591 

19. U S—Western Cas & Sur Co > Brooks, C A W 
Va , 362 F 2d 486—Amencan Fire & Cas Co v 
First Nat City Bank of New York, C A Puerto 
Rico, 411 F2d 755, cert den 90 SCt 563. 396 
US 1007, 24 L Ed 2d 499 

Kan —Western Sur Co v Loy. 594 P 2d 257, 3 Kan 
App 2d 310 

Mo—Quality Wood Chips, Inc v Adolphsen, App, 
636 S W.2d 94 

N J —Stevlee Faciors, Inc v State, 346 A 2d 624, 136 
NJ Super 461, affd 365 A2d 713, 144 NJ Super 
346 

Unpaid materialmen 

Nev —globe Indem Co v Peterson-McCaslm Lumber 
Co , 303 P 2d 414, 72 Nev 282, 61 A L R 2d 895 
21. U.S —Fireman's Fund Ins Co v S E K. Const 
Co., C A.Okl, 436 F2d 1345 
N.C —Montsinger v. White, 82 S E 2d 362, 240 N C 
441 

Vt.—St Johnsbury & L C R R v. Skeeis & Weidman, 
Inc . 196 A 2d 485, 124 Vt. 25 


Purchasers without notice of theft protected 
Cal—Federal Ins Co ^ Allen. 92 Cal Rptr 125, 13 
C A 3d 648 

§ 56. -Subrogation as between 

Successive and Independent 
Sureties 

page 692 

24. L' S —Compania General De Seguros, S A v 
First Nat City Bank. D C Canal Zone, 306 
F Supp 1360 

Cal —Continental Cas Co \ Hartford Acc & Indem 
Co . 52 Cal Rptr 533. 243 C A 2d 565 
Miss —Reliance Ins Co v First Mississippi Nat Bank, 
263 So 2d 555 
Cosureties 

Cal—Regents of Uni\ersity of Califomia v Hartford 
Acc & Indem Co. 1*47 Cal Rptr 486, 581 P 2d 
197, 21 C3d 624 

§ 57. Subrogation to Rights of Prin¬ 
cipal 

Library References 
Subrogation <^8. 
page 693 

34. US—Travelcrs Indem Co v Evans Pipe Co, 
CAOhio 432 F2d 211—Home Indem Co i 
US. 433 F2d 764. 193 Ct C1 266—Fidehty & 
Deposii Co of Md v Scott Bros Const Co, 
C A Ala. 461 F 2d 640 

Ala—Lloyd Wood Const Co v Con-Serv, Inc, 232 
So 2d 649 285 Ala 409 

Cal —Continental Cas Co v Hartford Acc & Indem 
Co . 52 Cal Rptr 533 243 C A 2d 565 
Del —C.J.S. cited m Hartford .Accident and Indemnity 
Co \ Long. 245 A 2d 800, 803 
Fla— U S Fideliiy & Guaranty Co \ North Am Steel 
Com, App. 335 So2d 18 

Ind —National Mut Ins Co of Washington, D C v 
Maryland Cas Co, 187 NE2d 575, 136 Ind App 
35 

La —Hartford Acc & Indem Co v Byles, App, 280 
So 2d 624 

Mass —Canter \ Schlager, 267 N E.2d 492, 358 Mass 
789 

Minn —St Paul Ins Companies v Fireman*s Fund 
American Ins Companies. 245 NW2d 209, 309 
Minn 505 

Mont—General Ins Co of .America v State Highwa> 
Commission, 414 P 2d 526, 147 Mont 450 
N Y —Long Island City Sav & Loan Ass’n v Skow, 
270 N Y S 2d 234, 25 A D 2d 880—Rondoui Ma¬ 
nne. Inc v Brydon Const Corp , 322 N Y S 2d 
890, 67 Misc 2d l 

Okl—Maryland Cas Co \ King, 381 P2d 153 
Or —Jenks Hatchery, Inc v Elliott, 448 P 2d 370, 252 
Or 25 

Pa —Zunch General .Acc & Liability Ins Co v Klein, 
56 LackJur 13. 

Tenn —Centra! Towers Aparimenis, Inc v Martin, 453 
SW2d 789, 61 Tenn App 244 
Conversion 

Mo—National Sur Corp v Hochman, App, 313 
S W 2d 776 

Surety held to have no right of subrogation 
U S —Bank of Fort Mill v Lawyers Title Ins. Corp, 
CASC, 268 F2d 313. 

Surety entitled to ali rights in bank account 
Wis—Bender v Neillsville Bank of Neillsvitle, 102 
N W 2d 744, 10 Wis 2d 282 
Funds, progress payments, or retained percent* 
ages 

U s —Reliance Ins Companies v Alaska State Housing 
Authonty, D.CAlaska, 323 FSupp 1370 

Right unaffected by filing requirements of Uni- 
forni Commercial Code 

Miss—Travelers Indem Co v Clark, 254 So2d 741 


Availability of rights of laborers and material¬ 
men 

U s —Travelers Indem Co v First Nat State Bank of 
NJ, DC.NJ, 328 FSupp 208 

“UCC” not applicable 

U S —First Alabama Bank of Birmingham v Hartford 
Acc & Indem Co, Inc, DCAla., 430 FSupp 
907 

Rights against principal’s liability insurer 

Fla —Western World Ins Co, Inc v Travelers Indem 
Co. App, 358 So.2d 602 

page 694 

35. U S —National Shawmut Bank of Boston v New 
Amsterdam Cas Co, D C Mass , 290 F Supp 664, 
affd, C A. 411 F2d 843 

La —Lambert v Maryland Cas Co, App, 403 So 2d 
739, affd. Sup, 418 So2d 553 

Miss —Travelcrs Indem Co v. Clark, 254 So 2d 741 

Tenn —Third Nat Bank in Nashville v Highlands Ins 
Co, 603 S W 2d 730 

Rights superior to assignee*s 

Ark —Equileasc Corp v U S Fidelity & Guaranty Co, 
565 SW.2d 125, 262 Ark 689 

38. N J —Graybar Elee Co v Manufacturers Cas 
Co. 117 A 2d 196, 37 NJ Super 284, affd 122 
A2d 624, 21 NJ 517 

N Y —U S Cas Co v Jungreis, 250 N Y S 2d 749, 21 
A.D 2d 769 

40. U S —U S for Use of Bnggs v Grubb, C A Cal, 
358 F2d 508 

42. U S —U S V Greene, D C111,266 F Supp 976— 
Fireman*s Fund Ins Co v S E K Const Co, 
CAOkl. 436 F2d 1345 

La —C.J.S. cited in Stevens v Mitchell, 102 So 2d 237, 
242, 234 La 977 

No defense 

U S —In re Kuhn Const Co, Inc, Bkrtcy W Va, 11 
BR 746 

Mo,—National Sur Corp, v Hochman, App, 313 
SW2d 776 

43. U S —Maryland Cas Co v Mullett, D C Pa , 295 
FSupp 875 

Pa —Martin v National Sur Corp , 262 A 2d 672, 437 
Pa 159 

Vt—Walker Process Equipment Co v Cooley Bldg 
Corp, 278 A2d 714, 129 Vt 333 

44. Mo—First State Bank v. Reorganized School 
Dist R-3. Bunker, App, 495 S W 2d 471 

§ 59. Sureties for Particular Pur- 
poses or Types of Persons 

page 698 

68. La —CIT Corp v Rosenstock, App., 205 So 2d 
81 

69. U S —First Nat Bank of Sikeston, Mo v Jeffer- 
son Sales & Distnbutors, Inc., DCMiss, 341 
FSupp 659, affd, CA., 460 F.2d 1059 

Ind —Merchants Nat Bank & Trust Co v Winston, 
159 NE.2d 296, 129 Ind App 588. 

Miss —Stnbling Bros Corp v Euclid Memphis Sales, 
235 So 2d 239 

page 699 

79. U S —Pearlman v Reliance Ins Co, N Y, 83 
SCt 232, 371 US 132, 9 L.Ed 2d 190—Fidelity 
V & Cas Co of New York v Dykstra D C Mmn, 
208 FSupp 717—Midtown Bank of Miami v 
Travelers Indem Co, C A Fla , 366 F 2d 459— 
Fircman’s Fund Ins Co v U S, 421 F.2d 706, 
190 Ct C1 804—Home Indem Co v U S. D.C 
Mo, 313 F Supp 212—U S v Com of Pa, Dept. 
of Highways, D.C Pa., 349 F Supp 1370. 

D C —Amencan Fidelity Co v National City Bank of 
Evansville. C A, 266 F 2d 910. 105 U S App D C 
312—Glassman Const Co v Fidelity & Cas Co 
of New York, C A . 356 F.2d 340, 123 U S.App 
DC l, cert den 86 SCt 1890, 384 U S. 987, 16 
LEd2d 1005 



83 CJS 73 


Ky —National Sur Corp. v State Nat Bank of Frank- 
fort, 454 S W 2d 354, overruling Movi Construction 
Company v Covington Trust and Banking Compa- 
ny, 258 Ky 485, 80 SW2d 560 and Southern 
Exchange Bank v American Surety Co, 284 Ky 
251, 144 S.W2d 203 

Mass—Aetna Cas & Sur Co v Harvard Trust Co, 
181 NE2d 673, 344 Mass 160 
Minn —First Nat Bank of St Paul v McHasco Elee, 
Inc, 141 N.W2d 491, 273 Minn 407 
Mo—First State Bank v Reorganized School Dist 
R-3, Bunker, App, 495 S W 2d 471 
NJ—Guarantee Co of North Amenca v Tandy & 
Allen Const Co, 184 A 2d 426, 76 N J Super 274 
N Y —(Amcncan) Lumbermans Mut Cas Co of 111 v 
Grcat AUantic Const Corp, 158 N Y S 2d 115, 11 
Misc 2d 491. 

Pa—Jacobs v Northeastern Corp, 206 A2d 49, 416 
Pa 417, 11 ALR3d 1220 

80. Ark—Exchange Bank & Trust Co v Texarkana 
School Dist No 7, Miller County, U S Fidelity & 
Guaranty Co, Intervenor, 301 S.W2d 453, 227 
Ark 759 

Del—Hartford Acc & Indem Co v Long, Ch, 245 
A2d 800 

Hawaii—Honolulu Iron Works Co v Bigelow, 33 Haw 
607 

N Y —Aetna Cas & Sur Co v Perrotta, 308 N Y S 2d 
613, 62 Misc2d 252 

Tex —Tnnity Universal Ins Co v Bellmead State Bank 
of Waco, Civ App, 396 S W 2d 163, err ref no 
rev err 

Wash —Levinson v Ltnderman, 322 P2d 863, 51 
Wash 2d 855 

page 700 

81. U S —Pearlman v Reliance Ins Co, N Y , 83 
S.Ct. 232, 371 US. 132, 9 LEd2d 190-Hanover 
Ins Co V US, DCNY, 279 FSupp 851— 
Ben-Tom Supply Co v. V N Green & Co, 
DCWVa., 338 FSupp 59 

Ark—Western Sur Co v Washington County, 429 
S W 2d 99, 244 Ark 1227 

Conn—Employcrs’ Liability Assur Corp v Crandall, 
173 A 2d 926, 22 Conn Sup 404. 

D C —Amencan Fidelity Co v National City Bank of 
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Woman’s BIdg Corp, Civ App, 273 S W.2d 105, 
109, err dism 

8. May be impUed 

NY.—Liberty Maimonides Hospital v Felberg, 158 
NY.S.2d 913, 4Misc.2d 291 

9. N Y —In re Lipsky’s Estate, 256 N.Y S 2d 429, 45 

Misc.2d 320 

Tex —CJjS. dted in Thompson v. McAllen Federated 
Woman’s BIdg Corp., Civ.App, 273 S.W.2d 105, 
107, err dism 

17. La.—Dillard University v. Local Union 1419, In- 
tem. Longshoremen’s Ass'n, App., 144 So.2d 710, 
app. after remand 169 So.2d 221, application den. 
170 So2d 864, 247 U 342. 

19. Public right to know 
N.Y.—State v Francis, 407 N.Y.S.2d 611, 95 Misc.2d 
381, affd. 412 N Y.S.2d 340. 
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§ 3. Execution and Delivery 
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26. \ Y —Libcrtj Maimonides Hospital \ Felberg, 
158 N S:d 913. 4 Misc 2d 291 

§ 4. Acceptance 
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38. NY—In re Field*i Will. 181 N Y S 2d 922, 15 
Misc 2d 950, mod on oth grds 204 N Y S 2d 947, 
11 A D 2d 774 

41. N Y —In re EcKePs Will, 124 N Y S 2d 448—Lib- 
ert> Maimonides Hospital \ Felberg, 158 N Y 
S2d 913, 4 Misc2d 291-In re Field*s Will, i81 
N YS2d 922, 15 Misc 2d 950, mod on oth grds 
204 N Y S 2d 947, 11 A D 2d 774 

What law govems 

NY—In re Field’s Estate, 172 NYS2d 740. 11 
Misc 2d 427 

44. Notification {mplied 

NY.—Liberty Maimonides Hospital \ Felberg, 158 
N YS2d 913, 4 Misc 2d 291 

§ 5. Consideration 

49. Md—Maryland Nat Bank v United Jewish Ap- 
peal Federation of Greater Washington, Inc, 407 
A2d 1130. 286 Md 274 

50. Charitable subscription 

Fla —^Jordan v Mount Smai Hospital of Greater Mi- 
ami, Inc, App, 276 So2d 102, affd, Sup, 290 
So 2d 484 
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54. Tex—Thompson v McAlIen Federated Woman’s 
BIdg Corp, Ov App, 273 S W 2d 105, err. dism 

58. La—Dillard University v Lccal Union 1419, In- 
tem Longshoremen’s Ass'n, App, 144 So 2d 710, 
app after remand 169 So.2d 221, application den 
170 So 2d 864, 247 La 342 

59. La.—Dillard University v Local Union 1419, In- 
lem Longshoremen’s Ass'n, App, 144 So 2d 710, 
app aflter remand 169 So2d 221, application den 
170So2d 864, 247 U 342 

Neb—In re Couch*s Estate, 103 N W 2d 274, 170 Neb 
518. 

Charitable subscription 

lowa—Salsbury v Northwestern Bell Tei Co, 221 
NW2d 609 

61. Fla—C.J.S. citcd io Jordan v Mount Smai Hos¬ 
pital of Greater Miami, Inc., App, 276 So 2d 102, 
107 Afld Sup., 290 So 2d 484 

62. N.Y —In re Lipsky*s Estate, 256 N.Y S 2d 429, 45 
Misc 2d 320 
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69. Obio—Hirsch v. Hirsch. 289 N £.2d 386, 32 Ohio 
App 2d 200 

73. Neb—In re Couch’s Estate, 103 N W 2d 274, 170 
Neb 518 

Tex —CJ.S. cited in Thompson v McAllen Federated 
Woman’s Bldg Corp, Civ.App.. 273 S.W 2d 105, 
108, err. dism 
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75. U.S —Rochester Civic Theatre, Inc v Ramsay, 
CAMinn, 368 F.2d 748. 

N.Y.—In re FieWs Estate, 172 N.YS2d 740, 11 
Misc2d 427—In re Kirby‘s Will. 240 NY.S2d 
214, 39 Misc.2d 190—In re Lipsky*s Estate. 256 
N.YS2d 429, 45 Misc2d 320—Cohoes Memonal 
Hospital V. Mossey, 266 N Y S 2d 501, 25 A.D 2d 
476. 

76. N.Y.—In re Field’s Estate. 172 N Y S 2d 740. 11 
Misc.2d 427. 


78. Consideration implied by acceptance of 
note 

Neb—In re CouchN Estate. 103 N W 2d 274, 170 Neb 
518 

84, lossa— C.J.S cited in Pappas v Hauser, 197 
N W2d 607. 613 

Application of promissory estoppel doctrine 

(4) Other applications 

Fla—.Mount Sinai Hospital of Greater Miami, Inc v 
Jordan. 290 So 2d 484 
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85. Mich—Timk.o’s Estate v Oral Roberts Evangelis- 
tic .Ass’n. 215 N W 2d 750, 51 MichApp 662 

88. Donee must show actual reliance 

Fla—Mount Smai Hospital of Greater Miami, Inc v 
Jordan. 290 So 2d 484 

90. Mich —Petition of Upper Peninsula Development 
Bureau, 110 N W 2d 709. 364 Mich 179—Congre- 
gation B’Nai Sholom v Manin, 173 NW2d 504, 
382 Mich 659 

91. Fla —Jordan v Mount Sinai Hospital of Greater 
Miami, Inc , App. 276 So 2d 102, affd , Sup. 290 
So 2d 484 

N Y —In re Field’s Will. 181 N Y S 2d 922, 15 Misc 2d 
950, mod on oth grds 204 NYS2d 947, 11 
^ D 2d 774 
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99. Anz—Dunaway v First Presbytenan Church of 
Wickenburg, 442 P 2d 93. 103 Anz 349 

§ 6. -Failure of Consideration 
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7. N Y —In re Field’s Estate. 172 N Y S 2d 740, 11 

Misc 2d 427 

8. Consideration unaffected by conditions in 
note consistent with contract 

Neb—In re Couch’s Estate. 103 N W 2d 274. 170 Neb 
518 

9. Pa.—In re Brooks’ Estate, 40 D & C2d 491, 58 

Berks 108, 16 Fiduciary 410 

§ 7. Validity of Assent in General 

12. Cal —Board of Regents State Universities. State of 
Wis., 141 Cal Rptr 670, 74 C A 3d 862 

§ 8. Fraud and Misrepresentation 

17. Fraud held no defense to promise for future ac- 
tion 

N Y —Cohoes Memonal Hospital v Mossey, 266 N Y 
S 2d 501, 25 A.D 2d 476 

§ 10. Construction 
Library References 
Corbin on Contracts § 927. 
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37. Cal —Board of Regents State Universihes, State of 
Wis, 141 Cal.Rptr 670, 74 CA3d 862 
NY—In re Field’s Estate. 172 NyS2d 740, 11 
Misc 2d 427 

Binding subscriptions and pledges 
lowa—Salsbury v Northwestern Bell Tei. Co., 221 
NW2d609 

39. Ohio-Hirsch v Hirsch, 289 N.W2d 386, 32 
Ohio App 2d 200. 

Subscription held not obligatory 

lowa—Pappas v Hauser, 197 N.W.2d 607 

40. Writings on back of note not inconsistent 
with its terms 

Neb—In re Couch's Estate, 103 N.W.2d 274, 170 Neb. 
518 
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42. Rights not changed by agreement between 
other parties 

Mo —Becker v Tower Nat Life Inv Co, 406 S W 2d 
553 

45. Language held precatory 

NY—Woodmere Academy v Steinberg, 363 N.E2d 
1169, 41 N Y 2d 746. 395 N Y S.2d 434, 97 A.L 
R 3d 1047 

§ 13. Performance of Conditions 
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71. Time of enforcement test 

Colo —Colorado Woman’s College v Bradford-Robin- 
son Pnnting Co, 157 P2d 612, 114 Colo. 237 

No debt established 

N J —Armitage v Trustees of Mount Fem Methodist 
Episcopal Church, 110 A 2d 154, 33 N J Super. 
367 

Conditions as not destroying consideration for 
contract 

Neb—In re Couch's Estate, 103 N W 2d 274, 170 Neb 
518 

Contract held not binding 

Mo—In re Bacheller's Estate, App, 437 SW2d 132 

Representations held opinions 

N Y —Woodmere Academy v Steinberg, 395 N Y S.2d 
434, 41 N.Y2d 746, 363 NE2d 1169, 41 NY2d 
746, 395 N Y S 2d 434, 97 A L R 3d 1047 

Parol evidence not admissible 

N Y —Woodmere Academy v Steinberg, 395 N Y S 2d 
434, 41 N Y 2d 746, 363 N E 2d 1169, 41 N Y 2d 
746, 395 N Y S.2d 434. 97 A L R 3d 1047 

72. Pa —Schreckengost v Gospel Tabemacle, 40 
West 241, affd 149 A 2d 542, 188 Pa Super 652 

Tex —Thompson v McAllen Federated Woman’s Bldg 
Corp, Civ App, 273 S W 2d 105, err dism 

§ 14. -Time of Performance 
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26. N Y —In re EckePs Will, 124 N Y S 2d 448 

§ 15. -Change of Plan or Pur- 

pose 

page 748 

37. Neb —Barker v. Wardens and Vestrymen of St 
Bamabas Church, 126 N W 2d 170, 176 Neb 327, 

§ 16. -Abandonment of Under- 

taking 

40. Neb —Barker v Wardens and Vestrymen of St 
Bamabas Church. 126 N W.2d 170, 176 Neb. 327. 

§ 17. -Subscription Conditioned 

on Other Subscriptions 
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55. N Y —In re FieWs Will, 181 N.Y S.2d grds. 204 
N Y S 2d 947, 11 A.D.2d grds 204 N Y.S 2d 947, 
11 A.D2d 774. 

56. N.Y—In re Field’s WiU, 181 NYS.2d 922, 15 
Misc 2d 950. mod on oth grds 204 N.Y S.2d 947, 
11 A.D.2d 774. 

57. Writing also required 

N Y —Woodmere Academy v. Steinbeig, 395 N.Y S.2d 
434, 41 NY.2d 746, 363 NE2d 1169, 41 N Y.2d 
746, 395 N Y.S.2d 434, 97 A LR.3d 1047 

59. Estoppel 

N.Y -In re Fidd’s Will, 204 N Y.S.2d 947, 11 A.D.2d 
774. 

§ 18. Payment 

page 750 

65. lowa—CJ.S. dted in Pappas v. Hauser, 197 
N.W2d 607, 611. 
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§ 19. Revocation and Lapse 

page 751 

86. Te\—Thompson v Mc\llen Federaied Womans 
Bldg Corp . Civ App 273 S W 2d 105, err dism 

87. N Y —In re Eckel*s Will. 124 N Y S 2d 448 
Tex —Thompson v McAIlen Federated Woman's Bldg 

Corp, supra, n 86 

§21. Recovery Back of Subserip- 
tions 

page 752 

Neb —C.J.S. black letter summary quoted in Barker v 
Wardens and Vestrymen of St Barnabas Church, 
126 NW2d 170, 177, 176 Neb 327 
13. La—Jacobi v Sewerage & Water Bd of New 
Orleans, App, 119 So2d 158 

§ 22. Actions 

Library References 
Subscriptions 
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A subscriber is estopped from avoid- 
ing his obligation where he has accept- 
ed the benefits of the subscription 
agreement.^*’ 

26.5. III—Board of Ed. of Community Consol 
School Dist No 59 of Cook County v E A 
Herzog Const Co. 172 N E 2d 645, 29 111. App 2d 
138 

Where one makes a payment on a 
subscription contract, after an action 
has been commenced to enforce said 
contract, he is deemed to have ratified 
it, so as to be estopped from denying 
its validity.^® 

26.10. N.Y. —Cohoes Memonal Hospital v Mossey, 
266 N Y S 2d 501, 25 A D 2d 476 

29. Real paity in interest 

(S) Other matters 

NY—Liberty Maimomdes Hospital v Felberg, 158 
N.YS2d 913, 4 Misc2d 291 
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48. La—Dillard University v. Local Union 1419, In- 
tem Longshoremen’s Ass’n, App , 144 So2d 710, 
app. after retnand 169 So.2d 22 i, application den 
170 So 2d 864, 247 La 342 
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93. Evidence held inadmissible 
lowa—Salsbury v Northwestern Bell Tei Co, 221 
N W.2d 609. 
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5. Evidence held sufficient 

(1) lowa—Salsbury v Northwestern Bell Tei Co, 
221 N.W.2d 609. 

NY.—In re Field’s Estate, 172 N.YS2d 740, 11 
Misc2d 427. 

Evidence held insufficient 

(2) Other matters. 

La.—Dillard University v. Local Union 1419, Intem 
Longshoremen*s Ass'n, App, 169 So.2d 221, appli- 
cation den. 170 So 2d 864, 247 La. 342 

10. Evidence held Insufficient 
111.—Board of Ed of Community Consol School Dist 
No 59 of Cook County v. E A Herzog Const 
Co. 172 NE2d 645, 29 Ill.App.2d 138. 
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16. bS—Rothestcr Cimc Thcairc, Inc v Rumsav. 
C A Mmn 368 F 2d "'48 

SUBSIDENCE. 
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As used m relation to land, any 
movement of the soil from its natural 
position, and a shifting, falling, shp- 
ping, seeping, or oozing of the soil is a 
subsidence 

14.50. Md—Levi v Schwariz ^5 \ 2d 322. 326. 201 
Md 575. 36 A L R 2d 1241 
N J —Termmal Const Corp v Bergen Couniy Hacken- 
sack River Sanitar> Sewer Dist Authonty, 113 
A2d 787, 804, IS NJ 294 

Right to laieral support of land see Adjoining Land- 
owners § 1 et seq 

Similarly defined 

0) “Subsidence**, of surface of land, is the falling 
downward or iowering or shifting downward thereof— 
Kenny v Texas Gulf Sulphur Co. TcxCiv App, 351 
SW2d 612 

(2) ■ Subsidence” is a falling, lowenng or flattening 
oui and that which falis or subsides as a sedimeni in a 
hquid —Alpert v Com, Mass, 258 N E 2d 755, 768, 
357 Mass 306 

SUBSIDY. 

17. Cal—C.J.S. quoted in Los Angeles County v 
State Dept of Public Health, 322 P 2d 968, 973, 
158 C A2d 425 

Not intended as mere gratuities or bounties 
US—In re Hooper’s Estate, C A Virgin Islands, 359 
F 2d 569, 575, cert den. 87 S Ct 206, 385 U S 903, 
17 LEd2d 133 

18. Cal—CJ.S. quoted in Los Angeles County v 
State Dept of Public Health, 322 P 2d 968, 973, 
158 C A 2d 425. 

19. Cal—CJ,S. quoted in Los Angeles County v 
State Dept of Public Health. 322 P 2d 968, 973, 
158 CA2d425 

20. U S —C.J.S. quoted in In re Hooper’s Estate, 
C A Virgin Islands, 359 F2d 569, 575 

Cal—C.J.S. quoted in Los Angeles County v State 
Dept of Public Health, 322 P 2d 968, 973, 158 
C A 2d 425 

21. Cal—CJ.S. quoted in Los Angeles County v 
State Dept of Public Health, 322 P 2d 968, 973, 
158 C A 2d 425 

SUBSIST. 

22. 111—Peopie ex rei Hafer v Flynn, 150 NE2d 
183, 193, 13 III 2d 368 

SUBSISTENCE. 

25. NC—Sayland v Sayland, 148 S.E2d 218, 222, 
267 N C 378 

26. NC—Sayland v Sayland, 148 SE2d 218, 222. 
267 N C 378 

27. NC—Sayland v. Sayland, 148 SE2d 218, 222, 
267 N C 378 

28. NC—Sayland v Sayland, 148 SE2d 218, 222, 
267 N C 378 
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29. “Subsisting” is defined to mean to have existence, 
to be, to exist or continue to exist—Dilluiger v 
North Sterling Irr, Dist., 266 P.2d 776, 780, 129 
Colo 17 

SUBSTANCE. 

38. N J —S. D Loizeaux Lumber Co v. Davis, 124 
A.2d 593, 599, 41 NJ.Super. 231 
55. Substance foreign to die human body is any mat- 
ter or thing other than flesh, blood or bone.— 
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Mjihis V Hejna. 248 NEZd 767. 770, 109 111 
App 2d 356 
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Phrases: 

58. Phrases 

(6) “Volatile substance*' is that which passes off 
readily in the form of a vapor—Standard Oil Co v 
Lyons. C C A lowa, 130 F 2d 965, 971 

SUBSTANTIAL. 

60. Cal —Alchison. T & S F Ry Co v Kings Coun¬ 
iy Water Dist. 302 P2d 1, 3. 47 C2d 140 

lowa—C.J.S. cited in Smith v City of Fort Dodge, 160 
N W 2d 492, 498 

Mmn —State b> Lord v Pahl, 95 N W 2d 85, 89, 254 
Minn 349 

Ohio—C.JJS. quoted at length in State v Owens, 339 
NE2d 853, 856, 44 Ohio App 428, 73 0 0 2d 
540 

Derived from word “substance” 

U S —Panduit Corp v Stahlin Bros Fibre Works, Inc , 
D C Mich . 338 F Supp 1240, 1244 

61. lowa—CJ.S cited in Smith v City of Fort 
Dodge, 160 N W^2d 492, 498 

No rule of thumb, etc. 

lowa—C.J.S. cited in Smiih v City of Fort Dodge, 160 
N W 2d 492, 498 

64. U S —C. J.S. cited in U S v. Taylor, D C Pa , 334 
FSupp 1050, 1059 

lowa—C.J.S. cited in Smith v. City of Fon Dodge, 160 
N W 2d 492, 498 

65. lowa—C.J.S. cited in Smith v City of Fon 
Dodge, 160 NW2d 492, 498 

66. lowa—C.J.S. cited in Smith v City of Fort 
Dodge, 160 N W 2d 492, 498. 

67. U S —C.J.S. quoted in Busch v Service Plastics, 
Inc. DCOhio, 261 FSupp 136, 142 

Cal—Atchison, T & SF Ry Co v Kings County 
Water Dist. 302 P 2d 1, 3, 47 C2d 140 
lowa—C.J.S. cited in Smith v Oty of Fort Dodge, 160 
N W 2d 492, 498 

Ohio—McHugh V Prcstodial, Inc. Ohio Com P1, 241 
NE2d 102, 104, 18 Misc 111 

Meaning gauged by circumstances 
Mmn —State by Lord v Pahl, 95 N W.2d 85, 89, 254 
Mmn. 349 

68. Wis —State ex rei Saveland Park Holding Corp. 
v Wieland, 69 NW.2d 217, 224, 269 Wis 262 

73. US—Levenson v. U.S, DCAIa., 157 F.Supp 
244, 250 

Pa—Carter v Vecchione, 133 A 2d 297, 300, 183 Pa. 
Super 595. 
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74. US—Levenson v. US, DCAIa, 157 F.Supp. 
244, 250 

Pa—Carter v Vecchione, 133 A2d 297, 300, 183 Pa. 
Super 595 

75. Ind—Baker v State, 138 N.E.2d 641, 644, 236 
Ind 55 

76. U.S.—US v Taylor, DC.Pa, 334 FSupp 1050, 
1059 

Ala —U S Pipe & Foundry Co. v Nettles, 96 So.2d 
186, 193, 39 Ala App 115, cert den. 96 So.2d 195, 
266 Ala. 700 

Cal—Atchison, T & S.F Ry Co v. Kmgs County 
Water Dist, 302 P.2d 1, 3, 47 C2d 140. 

Kan.—State ex rei. Smith v. Fairmont Foods Co, 410 
P.2d 308, 314, 196 Kan. 73 
78. U S —U,S. V. Taylor. D.C.Pa., 334 F.Supp. 1050, 
1059 

Ala.—U S Pipe & Foundry Co. v. Nettles, 96 So.2d 
186, 193, 39 Ala App. 115, cert. den. 96 So.2d 195. 
266 Ala. 700. 

Kan.—State ex rd. Smith v. Fairmont Foods Co., 410 
P.2d 308, 314, 196 Kan. 73. 
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80. Ala—US Pipe & Foundr> Co \ Neiiles. % 
So2d 186. 193. 39 Ala App 115. cert dcn 96 
So2d 195. 266 Ala 700 

Similarly defined 

(4) “Substaniiar* means that is such in Nubstance or 
in the main, of or penaining to substance or main part 
of anything—Smith v Cit> of Fori Dodge, lowa, 160 
N W 2d 492. 497, 498 

81. U S—panduit Corp v Siahlin Bros Fibre Works 
Inc, DCMich , 338 FSupp 1240, 1244 

Similarly deHned 

(1) Of or pertammg to the substance or main part of 
anything —Caner V Vecchione. 133 A 2d 297, 300, 183 
Pa Super 595 

(2) Of or relating to the main part of something — 
State ex rei Lassen \ Harpham, 410 P 2d 100, 110, 2 
AnzApp 478 

82. Actually existing 

Ala —U S Pipe & Foundry Co v Neitles, 96 So 2d 
186, 193, 39 Ala App 115, cen den 96 So 2d 195, 
266 Ala. 700 

83. U S —U S V Taylor. D C Pa. 334 F Supp 1050. 
1059 

Ala —U S Pipe & Foundry Co v Nettles, 96 So 2d 
186, 193, 39 Ala App 115, cen den 96 So 2d 195, 
266 Ala 700 

Cal —Atchison, T & S F Ry Co v Kings County 
Water Dist, 302 P 2d 1. 3, 47 C 2d 140 
Kan—State ex rei Smith v Fairmont Foods Co , 410 
P 2d 308, 314, 196 Kan 73 

85. Ala.—US Pipe & Foundry Co v Nettles, 96 

So 2d 186, 193, 39 Ala App 115, cert den 96 

So.2d 195, 266 Ala 700 

Cal —Atchison, T. & S F. Ry Co v Kings County 
Water Dist, 302 P 2d 1, 3, 47 C 2d 140 
Kan —State ex rei Smith v Fairmont Foods Co, 410 
P.2d 308, 314, 196 Kan 73 

86. Ala.—U S Pipe & Foundry Co v Nettles, 96 

So2d 186, 193, 39 Ala App 115, cert dcn 96 

So.2d 195, 266 Ala 700 

88. lowa—Smith v City of Fort Dodge, 160 N W.2d 
492, 497. 

Beins of moment 

Anz.—State ex rei. Lassen v Harpham, 410 P2d 100, 
110, 2 AnzApp 478 

Similarly defined 

(1) **Substantiar’ means something of moment or an 
important or material matter, thing or part —Pierson v 
Hermann, 210 NE2d 893, 897, 3 Ohio App.2d 398 

89. Ariz,—State ex rei Lassen v Harpham, 410 P.2d 
100, 110, 2 Anz.App. 478 

Cal.—Atchison, T. & SF Ry Co. v. Kings County 
Water Dist. 302 P 2d 1, 3. 47 C 2d 140 

90. Aru,—State ex rei Lassen v Harpham, 410 P,2d 
100, 110, 2 AnzApp. 478 

Cal.—Atchison, T & SF. Ry Co v Kmgs County 
Water Dist., 302 P.2d 1. 3, 47 C 2d 140. 
lowa—Smith v City of Fort Dodge, 160 N W.2d 492, 
497 

91. Cal.—Atchison, T. & S F. Ry Co v Kmgs Coun¬ 
ty Water Dist., 302 P2d 1, 3, 47 C2d 140 

lowa—Smith v. Qty of Fort Dodge, 160 N W.2d 492, 
497 
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94. Ariz—State ex rei Lassen v. Harpham, 410 P.2d 
100, 110. 2 Ariz.App 478. 

Cal.—^Atchison, T. & S.F Ry Co. v Kmgs County 
Water Dist, 302 P2d 1, 3, 47 C 2d 140. 

S.D.—Lipp V. Corson County, 78 N.W.2d 172, 174, 76 
S.D. 343. 

96, CaL—Atchison, T & S.F Ry. Co. v. Kmgs Coun¬ 
ty Water Dist., 302 P.2d 1. 3, 47 C2d 140 

S.D.—Lipp V. Corson County. 78 N W.2d 172, 174, 76 
S.D. 343. 

97, Cal.—Atchison, T. & S F. Ry Co. v. Kmgs Coun¬ 
ty Water Dist, 302 P.2d 1, 3, 47 C2d 140. 

S.D.—Upp V. Corson County. 78 N W 2d 172, 174, 76 
S D. 343. 


98. Ala—LS Pipe & Foundry Co \ Nettles, 96 
So2d 186 193. 39 Ala App 115, ceri den 96 
So2d 195. 266 Ala 700 

Cal —Atthison, T & S F Ry Co v Kings County 
Water Dist, 302 P 2d 1. 3. 47 C 2d 140 
S D—Lipp s Corson County. 78 N W2d 172, 174, 76 
SD 343 

1. Cal —Atchison. T & S F Ry Co v Kmgs County 

Water Dist. 302 P 2d 1. 3. 47 C 2d 140 
SD—Lipp V Corson Counis, 78 NW 2d 172. 174, 76 
SD 343 

2. Firmly or stoutly constructed 

Anz—State e\ rei Lassen v Harpham, 410 P 2d 100, 
110, 2 Anz App 478 

Other terms have been compared or 
distinguished.** * 

8.1. Terms compared or distinguished 
(1) “Substaniial" is synonymous with fundamental, 
material, viial and important —Presbytenan Church in 
US V Eastem Heights Presbytenan Church, 159 
S E 2d 690, 696, 224 Ga 61 

SUBSTANTIALLY, 
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10. U S — Todd V Sears Roebuck & Co, D C N C. 
119 FSupp 38, 41—^John Blue Co v Dempster 
Mill Mfg Co. DCNeb. 172 FSupp 23, 26 
12. U S —John Blue Co v Dempster Mill Mfg Co, 
DCNeb. 172 FSupp 23, 26 
Employed to modify terms intended to be close ap- 
proximations —Janzen v Phillips, Wash , 437 P 2d 189, 
191, 73 Wash2d 174 

14. Cal — Atchison, T & S F Ry Co v Kmgs Coun¬ 
ty Water Dist, 302 P2d 1, 3, 47 C2d 140 

17. U S. — Todd V Seara, Roebuck & Co, supra, n 
10 

Ind —Sutto V Board of Medica! Registration and Ex- 
amination of Indiana, 180 N E 2d 533, 538, 242 
Ind 556 

Equated with the \xords “about” and “esseniially” — 
Amencan Federation of Government Employees, AFL- 
CIO V, Rosen, DC IlL, 418 FSupp 205, 206 
Wash —Janzen v Phillips, Wash , 437 P 2d 189, 191, 73 
Wash 2d 174 

18. Cal —Atchison, T & S F Ry Co v Kings Coun¬ 
ty Water Dist, 302 P2d 1. 3, 47 C2d 140 

Similarly defined 

(1) Strongly, for the most pan-Todd v Sears Roe¬ 
buck & Co , supra, n 10 

20. Cal —Atchison, T & S F Ry Co v Kmgs Coun¬ 
ty Water Dist, 302 P2d 1, 3, 47 C2d 140 

Phrases: 

27. Phrases 

(5a) "Substantially the samc” does not mean identi- 
cal, but means the same in substance or in the mam, and 
it is a relative term and should be interpreted in context, 
so that when a thmg is substantially the same it means 
that it is the same in ali important paiticulars—^Dar- 
lington V Studebaker-Pockard Corp., DCInd, 191 
F.Supp 438, 439. 

SUBSTITUTE. 

page 766 

34. Tex —CJ.S. cited in Atlantic Ins Co v Oonza- 
lez, Civ.App, 358 S W2d 716, 718. 

Va.—CJ.S. cited in Day v Abemathy, 133 S E.2d 299, 
303, 204 Va 723 

Existence of thing to be replaced 
Tex.—Southwest Sav. Ass’n v Dunagan, QvApp., 392 
S.W.2d 761, 767. 

35. U.S.—Gordillio V. State Manne Lines, DC.Cal., 
13 FR.D 445, 446 

36. Similarly defined 

(1) One who takes anotheris place in case of the 
latter*s absence—Lommasson v. School Dist No 1, 
Multnomah County, Or.. 261 P.2d 860, 866, 201 Or 71 
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37. U S —Gordillio v State Manne Lines, supra, n 
35 

43. U S —Gordillio v State Manne Lines, supra, n 
35 

46. U S —Gordillio v State Manne Lines, supra, n 
35 

47. U S —Gordillio v State Manne Lines, supra, n 
35 

Substituted. 

49. lowa—C.J.S. cited in Mamlla Community School 
Distnct V Halverson, 101 NW2d 705, 709, 251 
lowa 496 

La —C.J.S. quoted in Fullilove v U S Casualty Com- 
pany of New York, 125 So2d 389, 393, 240 La 
859—Little v Safeguard Ins Co , 137 So 2d 415, 
420 

Va—C.J.S. quoted in Day v Abemathy, 133 SE2d 
299, 303, 204 Va 723 

50. lowa—C.J.S. cited in Manilia Community School 
Dist v Halverson, 101 N W 2d 705, 709, 251 
lowa 496 

La —C.J.S. quoted in Fullilove v U S Casualty Com- 
pany of New York, 125 So 2d 389, 393, 240 La 
859—Little v Safeguard Ins Co, 137 So 2d 415, 
420 

Va—C.J.S. quoted in Day v Abemathy, 133 SE.2d 
299, 303, 204 Va 723 

51. lowa—C.J.S. cited !n Manilia Community School 
Distnct v Halverson, 101 NW2d 705, 709, 251 
lowa 496 

La —C.J.S. quoted in Fullilove v U S Casualty Com- 
pany of New York, 125 So2d 389, 393, 240 La 
859—Little v Safeguard Ins Co, 137 So 2d 415, 
420 

Va—CJ.S. quoted in Day v Abemathy, 133 S E.2d 
299, 303, 204 Va 723 

52. lowa—C.J.S cited in Manilia Community School 
Distnct v Halverson, 101 N W.2d 705, 709, 251 
lowa 496. 

La —C.J.S. quoted in Fullilove v U S. Casualty Com- 
pany of New York, 125 So 2d 389, 393, 240 La 
859—Little V Safeguard Ins Co, 137 So2d 415, 
420 

Va—C.J.S. quoted in Day v Abemathy, 133 SE2d 
299, 303, 204 Va 723 

SUBSTITUTION. 

page 767 

56. Similarly defined 

“Substitution" means stepping mto the shoes of one 
who has acquired a status, in the same capacity as the 
one IS replaced 

Minn—Mondale v Commissioner of Taxation, 116 
NW2d 82, 85, 263 Mmn 121 

SUBTERFUGE. 

66. Similarly defined 

Subterfuge means a device, plan or the like to which 
one resorts for escape or concealment, an artifice em¬ 
ployed to escape censure or the force of an argument, or 
to justify opinions or conduct, an evasion 
DC—Camden Trust Co v Gidncy, CA, 301 F2d 
521. 523, 112 U.S App DC 197 

page 768 

SUCCEED. It is also defined as 
meaning to follow one next after, as by 
being the heir or the elected or ap- 
pointed successor.” ‘ 

83.1. N J —Gill V. Board of Ed of Hanulton, Tp, 
Mercer County, 129 A 2d 753, 755, 44 N J.Super 
79. 

Similarly expressed 

(1) One “succeeds” who follows or takes the place 
another has left and sustains the like part or character 
—Albury v. Central and Southern Florida Flood Con- 
trol Dist., Ea App., 99 So 2d 248, 252. 
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SUCCESSION. 

page 769 

Phrases 

(3) “Universal succe^sion" is the artificial continu- 
ance of the person of a deceased by an executor, heir, or 
the like, so far as succession to the nghts and obligations 
IS concemed It is a fiction, the histoncal ongin of 
which IS familiar to scholars, and it is this fiction that 
gives whatever meantng it has to the saying “mobilia 
sequuntur personam”, but, being a Tiction, it is not 
allowed to obscure the facts when the facts become 
important —Blackstone v Miller, N Y , 23 S Ct 277, 
278, 188 US 189, 47 LEd, 439 

In the civil law, a succession is an 
ideal, a juridical person, independent 
from those having an interest there- 
in.’*’' 

99.1. La —Succession of Levy, 39 So 37, 39, 115 La 
377, 8 LRA,NS. 1180, 5 AnnCas 871—Suc¬ 
cession of Martin, 100 So2d 509, 512, 234 La 
566 

SUCCESSIVE. 

4. One foUowing another 

Va—Lamb v Parsons. 78 SE2d 707, 709, 195 Va 353 

Similarly defined 

“Successive" means following each other or another 
without interruption or interval 
Mo.—Cophcr V. Barbee, App, 361 SW2d 137, 145 

(2) “Successive” means following one upon another 
—Tarsia v. Nick‘s Laundry & Linen Supply Co., 399 
P.2d 28, 29, 239 Or 562 

page 770 

SUCCESSOR. 

25. Cal —Citizens Suburban Co. v Rosemount Devel- 
opment Co, 53 Cal.Rptr 551, 557, 244 CA2d 
666 

SUCCINCT. 

27. Ind.—White v. Crow, 198 N.E.2d 222, 224, 245 
Ind 276. 

SUCH. 

page 771 

31. N.J.—CJ.S. clted in State v £ H. Miller Transp 
Co, Inc., 181 A.2d 537, 539, 74 N.J Super. 474- 
Wayne Co. v. Newo, Inc, 182 A2d 369, 372, 75 
NJ.Super 100 

Ohio—Chase Rand Corp. v Pick Hotels Corp of 
Youngstown, 147 N E2d 849, 855, 167 Ohto St. 
299. 

Va.—Sharlin v. Neighborhood Theatre, Inc., 167 S E.2d 
334, 337, 209 Va. 718. 

33. NJ.—CJ.S. cited in State v E H. Miller Transp 
Ca, Inc., 181 A.2d 537, 539, 74 N.J.Super, 474— 
Wayne Co. v Newo. Inc, 182 A2d 369, 75 
NJ Super 100 

Ohio—Chase Rand Corp. v Pick Hotels Corp. of 
Youngstown, 147 N.E2d 849, 855, 167 Ohio St. 
299 

Va.—Sharlui v Neighborhood Theatre, Inc, 167 S E 2d 
334, 337, 209 Va. 718. 

A rather slippery word 

US.—CJ.S. dted in Federal Trade Commission v 
Tuttle, C.A.N.Y., 244 F.2d 605, 611 
36. N.J.—CJ.S. dted in State v. £. H Miller Transp. 
Co, Inc., 181 A.2d 537, 539, 74 N-J.Super. 474. 

38. Ma— Joseph L Pohl, Contractor v. State High- 
way Commission, 431 S.W.2d 99, 105. 

39. Mo.— CJ.S. text has been qnoted with approval 
as well 8tated.-^oseph L. Pohl, Contractor v. 
State Highway Commission, Mo, 431 SW.2d 99, 
105. 
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N D—C.J.S. quoted in Backman v Gu>, 126 N W 2d 
910. 915 

Meaning not to be determined in isolation 

Va —Sharlin v Neighborhood Theatre, Inc. 167 S E 2d 
334, 337, 209 Va 718 

40. ND—C.J.S. quoted in Backman v Guy, 126 
NW2d 910, 915 

41. N D —C.J.S. quoted in Backman v Guy, 126 
N W.2d 910, 915 

42. US—C.J.S. cited in Federal Trade Commission 
V Tuttle, C A N Y, 244 F 2d 605, 611 

N D —C.J.S. quoted in Backman v Guy, 126 N W 2d 
910, 915 

43. Md —C.J.S. cited in Board of Supervisors of Elec- 
tions V Weiss, 141 A2d 734, 737, 217 Md 133 

N D—CJ.S. quoted in Backman v Guy, 126 N W.2d 
910, 915 

44. ND—C.J.S. quoted in Backman v Guy, 126 
NW2d 910, 915 

45. lowa—In re De Lescaille's Estate, lowa, 187 
NW2d 741, 744 

NJ—Wayne Co v Newo, Inc., 182 A2d 369, 75 
NJ Super. 100 

N D —CJ.S. quoted in Backman v Guy, 126 N W 2d 
910, 915 

Ohio—Chase Rand Corp v Pick Hotels Corp of 
Youngstown. 147 NE2d 849, 855, 167 Ohio St 
299 

Va —Sharlin v Neighborhood Theatre, Inc, 167 S.E 2d 
334, 337, 209 Va 718 

46. ND—C.J.S. quoted in Backman v Guy, 126 
NW2d 910, 915 

Ohio—Chase Rand Corp v Pick Hotels Corp of 
Youngstown, 147 NE2d 849, 855, 167 Ohio St. 
299. 

47. Md —Board of Sup’rs of Elections of Baltimore 
City V Weiss. 141 A 2d 734, 737, 217 Md 133 

N D —C.J.S. quoted in Backman v Guy, 126 N W.2d 
910, 915 

48. 111 —Luctam v Ccrtificd Grocers of 111, Inc, 245 
N E 2d 523, 527, 105 111 App 2d 448 

N D —CJ.S. quoted in Backman v Guy, 126 N W.2d 
910, 915. 

49. ND.—C.J.S. quoted in Backman v Guy, 126 
N.W.2d 910, 915 

Similarly stated 

(2) “Such” refers to something which has been men- 

tioned before.—Richardson-Merrell, Inc v Main, 402 

P.2d 746, 748, 240 Or 533 

50. Mo.—^Joseph L Pohl, Contractor v State High¬ 
way Commission, 431 SW2d 99, 105 

N D —CJA quoted in Backman v. Guy, 126 N.W.2d 
910, 915. 

51. Mo—^Joseph L. Pohl, Contractor v. State High¬ 
way Commission, 431 SW2d 99, 105. 

N.D —CJ.S. quoted in Backman v. Guy, 126 N.W.2d 
910, 915 

52. ND—CJ.S. qnoted in Backman v. Guy, 126 
N.W2d910, 915 

Va.—Sharlin v. Neighborhood Theatre, Inc., 167 S.E2d 
334, 337, 209 Va. 718. 
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53. N.D.—CJ.S. quoted ia Backman v. Guy, 126 
NW.2d910, 915. 

56. U.S.—C J. Tower & Sons of Buffalo, Inc. v. U.S., 
Cust.Cl., 295 F.Supp. 1104, 1108. 

Mo.^ 08 eph L Pohl, Contractor v. State Highway 
Commission, 431 S.W.2d 99, 105. 

57. U S —C. J. Tower & Sons of Buffalo, Inc v U.S., 
Cust.a., 295 FSupp. 1104, 1108 

Mo.—Joseph L. Pohl, Contractor v. State Highway 
Commission, 431 S.W.2d 99, 105. 

62. Mo—Joseph L Pohl, Contractor v. State High¬ 
way Commission, 431 S.W.2d 99, 105. 

65. Mo.—Joseph L. Pohl, Contractor v. State High¬ 
way Commission, 431 S.W.2d 99, 105 

66. Mo.—Joseph E Pohl, Contractor v. State High¬ 
way Commission, 431 S.W.2d 99, 105. 


SUE 

Page 775 

page 773 

73. U S.—C J Tower & Sons of Buffalo, Inc v U S , 
CustCt, 295 FSupp 1104, 1108 

Mo—Joseph L Pohl, Contractor v State Highway 
Commission, 431 SW2d 99, 105 

74. U S.—C J Tower & Sons of Buffalo, Inc v U.S. 
CustCt, 295 FSupp. 1104, 1108. 

SUDDEN. 

85. Similarly defined 

(1) “Sudden" means happening quickly without 
warning, coming unexpectedly or in an instant, hap¬ 
pening without previous notice or with very bnef notice; 
coming or occurnng unexpectedly, unforeseen, unpre- 
pared for; as sudden shower, death, emergency, tum for 
the better, or attack of the enemy —Anderson & Mid- 
dleton Lumber Co v Lumbermen’s Mut Cas Co , 333 
P 2d 938, 940, 53 Wash 2d 404 

SUDDENLY. 

page 774 

98. Word in common usage 
Or—Plasker v Fazio, Or, 485 P 2d 1075. 1079, 259 
Or. 171 

l. Mo—Lafferty v Wattle, App. 349 SW2d 519, 

525 

Similarly defined 

(1) Happening without previous notice or with very 
bnef notice, coming or occurnng unexpectedly, unfore¬ 
seen, unprepared for —Plasker v Fazio, 485 P 2d 1075, 
1079, 259 Or. 171 

SUDSY. A common word meaning 
full of suds; frothy; foamy. 

4,50. U S —Roselux Chemical Co. v. Panons Ammo- 
ma Co, 299 F2d 855, 860. 49 CCPA 931 

SUE. 

5. 111—Hmdman v Holmes, 124 NE2d 344, 345, 4 

111 App 2d 279 

Ohio—Sanford Const Co v Rosenblati, Mun, 266 
N E 2d 267, 268, 25 Ohio Misc. 99 

6. 111 —Hindman v Holmes, supra, n. 5. 

page 775 

7. IU.—Hindman v. Holmes, supra, n. 5. 

Similarly defined 

(1) To institute legal proceedings in court; to bring 
suit 

Ohio—Sanford Const. Co. v Rosenblatt, Mun., 266 
NE2d 267, 268, 25 Ohio Misc 99 

8. Ohio—Sanford Const Co. v. Rosenblatt, Mun., 266 

N.E2d 267, 268, 25 Ohio Misc 99 

Similarly expressed 

(1) “While we have no doubt the word ‘sue’ in 
certain contexts means simply the bnnging of an aedon 
or suit, the common and usual meaning of the word 
encompasses not only the bnnging of the action but the 
prosecution of such action to a conclusum ” 

111.—Hindman v. Holmes, 124 N.E2d 344, 345, 346, 4 
Ill.App.2d 279 

9. 111 —Hindman v. Holmes, supra, n 5 

10. Ohio—Sanford Const. Co. v. Rosenblatt, Mun., 
266 NE2d 267, 268, 25 Ohio Misc 99. 

11. IIL—Hindman v. Holmes, supra, n 5. 

12. Ohio—Sanford Const. Co. v. Rosenblatt, Mun., 
266 N.E2d 267, 268, 25 Ohio Misc. 99. 

Similarly defined 

m. —^Hindman v. Holmes, supra, n. 5 

The word “sue** is properly applica- 
ble to civil actions and suits and to 
criminal prosecutions.*^® 

13.5. Ohio—Sanford Const. Co. v Rosenblatt, Ohio 
Mun., 266 N.E2d 267, 268, 25 Ohk) Misc. 99. 

Sue and be suecL 
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SUE 

Pag« 775 

14. N C —CJ^. quoted in J 4 Jo^e^ Copitruction 
Co V Local Union 755 of Intem Broih of Elee 
Workers (A F of L ). 98 S E 2d 852, 857, 246 
NC 481 

15. US—Sigona v Slusser, DCConn, 124 FSupp 
327, 329 

N C —CJ.S. quoted in J A Jones Construction Co v 
Local Union 755 of Iniem Broth of Elee Workers 
(AF of L), 98 SE2d 852. 857, 246 N C 481 

SUFFER. 

page 776 

41. N.J —Feldman \ Urban Commeraal, Inc , 209 
A.2d 640. 648, 87 N J Super 391 

42. NJ—Feldman v Urban Commeraal, Inc, 209 
A 2d 640, 648, 87 N J Super 391 

43. N J —Feldman v Urban Commeraal, Inc, 209 
A 2d 640, 648, 87 NJ Super 391. 

56. Similarly deflned 

(1) In the layinan’s customar>' sense of the word, the 
verb “suffer" is most usually considered to mean the 
subjection of one to physical or mental pain or endunng 
with stress or suffenng pain of body or grief of mmd. it 
is also defined as meaning to have the feeling or sensa- 
tion that anses from the action of something painful, 
distressing or the like, or to feel or endure pain, mental 
or physical.—Hudson v Cole, 115 SE2d 825, 828, 102 
Ga App 300, ating CJS 

SUFFERANCE. 

page 777 

63. Similarly expressed 
(1) “Sufferance” implies knowledge or opportunity 
through reasonable diligence to acquire knowledge, 
which presupposes in most cases a fair measure at least 
of continuity and permanence—Migbaccio v 0*Con- 
nell, 122 N.E.2d 914, 915, 307 N Y 566 

SUFFOCATE. 

page 778 

88. Impossibility of breathing 
"Suffocate*' commonly refers to conditions in which 
breathmg is impossible through lack of available oxygen 
or through presence of noxious or poisonous gas, and 
also to situations in which breathing is impossible be* 
cause mouth and nose are covered—Langley v Dur- 
ham Life Ins. Co of Raldgh, N.C. 135 S E2d 38, 41. 
261 N C 459. 

SUFFOCATION. 

page 779 

92. Similarly deflned 

"SufiTocation” is defined as the act of suffocating or 
state of bemg suffocated; stoppage of breathmg.—Lang¬ 
ley V Durham Life Ins. Co of Raleigh, N.C, 135 
S.E2d 38, 41, 261 N.C 459 

SU6GEST. 

1. Used in sense of recommendation 
NJ.—In re Erie R System, 115 A.2d 89. 97. 19 NJ. 
110 . 

SUG6ESTIVE. 

Tending to suggest thoughts, ideas, 
etc.; conveying a suggestion or intima- 
tion; giving a seeming indication of 
someth^g; sometimes, such as to sug- 
gest something improper or inde¬ 
cent 

3.S0. NJ.—State v. Gagliardi, 154 A.2d 581, 583, 57 
NJ.Super. 238. 


SUFFICIENT. 

page 778 

Other terms have been compared or 
distinguished.®-' 

82.1. “Valid” equivalent 
N Y —Dennis \ Massachasetis Ben Assoc. 24 N E 
843. 845, 120 N Y 496, 17 Am S R 660, 9 L R A 
189 

page 780 

SUI. 

4. Phrases 

(I) Mo—Potter v Patee. App. 493 S W 2d 58, 61 

SUICIDE 

§ 1. Definition 

Library References 
Suicide 

page 781 

3. Wis—Bisemus v Kams, 165 N W 2d 377, 42 

Wis 2d 42. app dism 89 S Ct 2033, 395 U S 709, 
23 L Ed 2d 655 

As crime or offense 

(1) Anz,—CJ.S. cited in State v Wilhts, 409 P.2d 
727, 729, 2 Anz-App 443 

Ind—Wallace v State, 116 NE2d 100, 232 Ind 700 

4. Other definitions 

(1) Tenn—Ray v Leader Fcderal Sav & Loan 
Ass’n, 292 S W.2d 458, 40 Tenn App. 625, 60 A L R 2d 
564 

page 782 

7. NC—State v. Willis, 121 SE2d 854, 255 NC 
473 

10, Ga—Liberty Nat Life Ins. Co v Cox, 106 
SE2d 182, 98 GaApp. 582 

§ 2. Criminality 

14. Cal—^Tate v Canomea, 5 CalRptr. 28, 180 
C.A2d 898 

Md —Wilmington Trust Co. v Clark, 424 A2d 744, 
289 Md 313 

19. Diyine ordination not valld exception 

D.C —^Application of Presideni and Directors of 

Georgetown College, Inc, CA, 331 F.2d 1000, 
118 U.S App D C 80, 9 A L.R.3d 1367 (Opinion 
of Wnght, J, sittmg alone) Reheanng en banc 
denied 331 F.2d 1010, 118 USApp.DC 90, cert 
den 84 S.Ct 1883, 377 U S. 978, 12 L Ed.2d 746 

20, Cal—^Tate v Canonica, 5 Cal.Rptr. 28, 180 
CA2d 898. 

Neb,—State v, Fuller, 278 NW2d 756, 203 Neb 233, 
op. supp. 281 N W.2d 749, 204 Neb 196 
Wis.—Bisemus v Kams, 165 N W.2d 377, 42 Wis.2d 
42, app dism. 89 SCl 2033, 395 US 709, 23 
L.Ed.2d 655. 

Withdrawal of extraordinary life^pporting 
sjrstem by choice 

NY—Application of Eichner, 423 NY.S.2d 580, 102 
Misc.2d 184, mod. on oth. gids.. 426 N.Y S.2d 517, 
73 A.D 2d 431, and 420 N E2d 64, 52 N.Y.2d 363, 
458 N.Y S.2d 266, cert den. 102 S.O. 309, 454 
U.S 858, 70 LEd.2d 153. 
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23. NY—Von Holden v. Chapman, 450 N.YS.2d 
623. 87 A.D.2d 66. 

26. Wis.—CJ.S. dted in Bisemus v. Kams, 165 
N.W.2d 377, 382. 42 Wis.2d 42, app. dism. 89 
S Ct. 2033, 395 U.S. 709, 23 L.Ed 2d 655. 


27. Valid prosecution for attempted suicide ne- 
gated 

N J —Matier of Quinian. 355 A 2d 647, 70 N J 10, 79 
ALR3d 205. cen den 97 SCt 319, 429 US 
922, 50 L Ed 2d 289 

§ 3. Attempts 

Library References 
Suicide <s=»2. 

28. Insanity a defense 

NC—State v Willis, 121 SE2d 854, 255 NC 473. 

29. Anz -CJ.S. cited in State v Willits, 409 P.2d 
727. 729, 2 Anz App 443 

Misdemeanor 

NC—State v Willis. 121 SE.2d 854, 255 NC 473 

30. Indictable misdemeanor 

NC—State v Wilhs, 121 SE2d 854, 255 NC 473 
32. Ind—Wallace v State, 116 NE2d 100, 232 Ind 
700 

Tenn—State ex rei Swann v Pack, 527 SW2d 99, 
cert den 96 S Ct 1429, 424 U S 954, 47 L.Ed.2d 
360 

§ 4. Advising, Aiding, or Inciting to 
Commit 

36. NC—State v Willis, 121 SE2d 854, 255 N.C 
473 

page 784 

37. Prosecution negated 

N J —Matter of Quinlan, 355 A 2d 647, 70 N J. 10, 79 
ALR3d 205, cen. den 97 SQ. 319, 429 U.S 
922. 50 L Ed 2d 289 

45. Cal—CJ.S. cited in In re Joseph G, 194 Cal 
Rptr. 163, 667 P.2d 1176, 1182, 34 C3d 429 

§ 6. Prosecution and Punishment 

47. Indictment for attempt to commit suicide 
held sufficient 

NC—State v Wilhs, 121 S.E2d 854, 255 N.C 473 

SUITABLE. 

page 786 

10. Jndidally defined to mean actually, practically 
and commercially fit for the use descnbed.-Mat- 
toon & Co. V US., CustQ., 297 F.Supp. 1404, 
1406 

It is also defined to mean reason- 
able.‘^' 

19.5. SD.—Headlcy v Ostroot, 76 N.W.2d 474, 475, 
76S.D 246 

SUITE. A number of things consti- 
tuting a set, series, complement, se- 
quence, group, collection, or the 
like.2^" 

23.50. Tex.—Blum v. Dismuke, Civ.App., 314 
S.W.2d 635, 641 

page 787 

SULFATION. Refers generally to 
the formation of lead sulfate on the 
surface and in the pores of the active 
material of lead-acid battery plates.^**^ 

26.25. U.S.—General Battery Corp. v. Gould, Inc.. 
D.CDel., 545 RSupp. 731. 736. 

SULLEN. Ill-humored, unsociable; 
hence, gloomily silent.““ 

2630. Tex.-Monett v. State, 323 S.W.2d 456, 458. 
168 Tex.Cr.R. 124. 
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SULPHUR, 

33. Similarly defined 

(1) “Sulphur" IS a solid, nonmetallic element exisimg 
in man> aliotropic forms. and asserted by some to be a 
Compound —Smith v Siate Bd of Mcdicme of Idaho, 
2S9 P.2d 1033, 1036, 74 Idaho 191 

Phrases 

(2) “Sulfur dioxide," In a gaseous rorm, a heavy 
colorless nonflammable gas of pungent. sulTocating 
odor Public Service Co of New Mexico v New 
Mexico Environmental Imp Bd, S49 P 2d 638, 645, 89 
NM 223 

SUM. 

Tex—C.J,S. cited In Anderson Development Co v 
Producers Grain, TexCivApp, 358 SW2d 924, 
929, err ref no rev err 

SUMMARILY. 

page 788 

64. Whhout delay or formality 
S.D -CJS. cited in State v Greene, 192 N W 2d 712, 
718, 86 S.D 177, cert den 92 SCt 1805, 405 U S 
929, 32 LEd2d 131 

SUMMARIZE. 

To teli in, or reduce to, a summary; 
present briefly.““ 

65.50. US—Dickinson v U.S, CACal,, 203 F2d 
336, 341 

SUMMARY. 

As a noun. 

page 789 

69. Similarly defined 

(1) “Summary” is an abstract, abndgement or com¬ 
pendium, especially one recapitulating sum or substance 
of preceding discourse—Dickinson v US, CACal, 
203 F.2d 336, 341 

(2) A “summary” is a bnef statement or restatement 
of main pomts, especially as a conclusion to a work — 
Van LIoyd v. Yellow Cab. Co., 154 A 2d 906, 909, 220 
Md. 488. 

(3) As used in connection with legal proceedings it 
means a short, concise, and immediate proceeding. 
Mo-CJA cited in State v. White, 429 S.W2d 277, 

280. 

71. Ohio-Seyler v Gark, 175 N.E 2d 881, 883 
75. N J.-Alfour Inc. v Lightfoot, 301 A.2d 197, 202, 
123 NJ.Super. l 

SUMMARY 

PROCEEDINGS 

§ 2. Nature 

Libraiy References 
Aetion «=>20. 

page 790 

4. La.—State ex rei. Torranoe v. Qty of Shreveport, 

93 So.2d 187, 231 La. 840. 

§ 4. Proeedure 

Ohio—CJ.S. qnoted in In re Oottwald’s Estate, 131 
N.E2d 586, 590, 164 Ohio St. 405. 

page 791 

5. Expedition of litigation aa aim 

N.J —Bergen County v. S. Goktberg ft Co., 189 A.2d 4, 
39 NJ. 377, on remand 201 A.2d 734, 8 N.J.Super. 
252. 
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43, N J —CJ.S. quoted at length in Alfour Inc v 
Lightfoot. 301 A2d 197, 202, 123 NJ Super l 

page 794 

49. NJ—Bergen County v. S Goldberg & Co, 189 
So 2d 4. 39 N J 377, on remand 201 A 2d 734, 8 
NJ Super 252 

SUMMER. 

page 795 

Phrases 

(S) “Summer vacation" is the penod between Spnng 
and Fall school terms —Koehler v Rooseveit Field, 
Inc. 123 N Y S 2d 275, 277, 282 App Div 296 

SUMMONS. 

4. Other meaning 

"Summon" does not mean only compulsion but also 
has another signification, namely, notification —U S ex 
rei Sturdivant v State ofNJ, DCNJ, 188 FSupp 
227, 230 


SUNDAY 

§ 1. Definition, Origin» and Nature 
Library References 
Sunday «^l. 
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1. NJ—Walmski v Mayor & Council of City of 

Gloucester, 95 A2d 625. 631, 25 NJ Super 122 

2. Mo.—ABC Liquidators, Inc v. Kansas City, 322 

S W 2d 876 

4. Mo—ABC Liquidators, Inc v Kansas City, 322 

SW.2d 876 

N.J,—Walmski v Mayor & Council of City of Glouces¬ 
ter, supra, n. 1 

5. Mo.—ABC Liquidators, Inc v Kansas City, 322 

S.W 2d 876 

N Y,—People v Polar Vent of Amenca, Inc, 174 N Y. 
S 2d 789, 10 Misc 2d 378, affd 175 N Y.S.2d 825,4 
N.Y.2d 954, 151 N.E2d 621 
9. NJ—Walmski v Mayor & Counal of City of 
Gloucester, supia, n. 1. 

12. N.Y —People v. Polar Vent of America, Inc., 174 
N.Y.S.2d 789, 10 Misc2d 378, affd 175 N.YS.2d 
825, 4 N.Y,2d 954, 151 NE2d 621. 

13. N.Y —People v Polar Vent of Amenca, Inc., 174 
N Y S.2d 789, 10 Misc 2d 378, affd 175 N Y S.2d 
825, 4 NY2d 954, 151 N.E2d 621. 

§ 2. Duration of Day 

pa^ 800 

23. N.C-Blevins v. France, 93 S.E2d 549, 244 N.C 
334, 

24. Submission of newspapers to be published 
on Sunday 

Mass—Brattle Fihns, Inc. v Commissioner of Public 
Safety, 127 NE2d 891, 333 Mass. 58. 

§ 3. Constitutional and Statutory 
Provisions 

30. N.C.—CJ.S. dted in Clark’s Charlotte, Inc. v 
Hunter, 134 S.E2d 364, 369, 261 N C. 222 
Ohio—CJ.S. qnoted at Imgth in State v. Haase, 116 
N.E2d 224, 230, 97 Ohio App. 377, 

Repeal of inconsistent earller law 
NJ.—Two Guys From Hamsem, Inc. v, Furinan, 160 
A2d 265. 32 N.J. 199. 

PoUcy not abandoned by repeal of prior statutes 
Mo.—Gem Stores, Inc. v. 0’Bnen, 374 S.W.2d 109. 
Construction of statntes 
Md.—Hechinger Co. v. Staie’8 Attomey for Prince 
George's County, 326 A.2d 742, 272 Md. 706. 
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31. N C— C.JS. cited in Clark’s Charlotte, Inc v 
Humer, 134 SE2d 364, 369. 26! NC 222 

Sunday closing statute held not repealed 
Ky—Com v Arlan’s Depi Siore of Louisville, 357 
SW2d 708. app dism 83 SCt 277, 371 US 218, 
9 L Ed 2d 264. 

32. NY—People v Spmelli, 282 NYS2d 354, 54 
Misc 2d 485 
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37. Fla—C.J.S. cited in Moore v Thompson, 126 
So 2d 543, 545 

Statute construed 

Ala —Piggly-Wiggly v Jacksonville, Inc v City of 
Jacksonville. 336 So 2d 1078 
N J —Town of West Orange v Jordan Corp, 146 A 2d 
134, 52 NJ Super 533. 

38. NY—C.J.S. cited in Twin Fair Distnbutors 
Corp V Cosgrove, 380 N.YS2d 933, 935, 85 
Misc 2d 901 

Pa—Com V Bauder, 145 A 2d 915, 188 Pa Super 424 

40. US-McGowan v State of Md., Md. 81 SO 
1101, 366 US 420, 6 LEd2d 393 

Conn—State v Hurliman, 123 A2d 767, 143 Conn 
502 

Ind—Tinder v Clarke Auto Co. 149 NE2d 808, 238 
Ind 302 

Md—McGowan v State, 151 A2d 156, 220 Md 117, 
affd 81 S.Ci 1101, 366 U S 420, 6 L Ed 2d 393— 
Atlantic Dept. Store, Inc v State’s Attomey for 
Pnnee George's County, 323 A2d 617, 22 Md 
App. 381. 

Tex—State v. Spartan’s Industnes, Inc, 447 SW2d 
407, app dism 90 SCt 1359, 397 US 590, 25 
LEd2d 596 

Effect of provision for time off to attend chnrch 
SC—State V. Solomon, 141 SE2d 818, 245 S.C 550, 
app dism 86 SCt 396, 382 US 204, 15 LEd2d 
270 

Other statements of purpose 
Ala—Piggly-Wiggly of Jacksonville, Inc. v City of 
Jacksonville, 336 So 2d 1078. 

Me —State v S S Kresge, Inc, 364 A.2d 868 
Mo -State ex rcl McNary v Levitz Fumiture Ca of 
Missoun, Inc, App, 502 S W 2d 370. 

NJ.—State V K-Mart, 338 A2d 230, 134 N.J.Super 
76, affd 359 A2d 492, 141 NJ.Super 546. 

41. U.S—McGowan v. State of Md., Md.. 81 S.Ct 
1101, 366 US. 420, 6 L.Ed.2d 393. 

Me—Opimon of the Justices, 191 A.2d 637, 159 Me. 
410. 

NJ.—Auto-Rite Supply Co v Mayor and Township 
Committeemen of Woodbndge Tp., 135 A.2d 515, 
25 NJ 186—State v. Patrignani, 167 A.2d 671, 65 
N J.Supcr. 303—Vomado, Inc v. R. H. Macy & 
Co., 187 A 2d 620, 78 N.J.Supcr. 102. 

N.Y.—People v. Binstock, 170 N.YS.2d 133, 7 Misc.2d 
1039-People v Rubenstein, 182 N Y $.2d 548, 17 
Misc.2d 10—Keams v Banicy’s Gothes, Inc., 239 
N.Y.S.2d 318, 38 Misc 2d 787 
N.D.—City of Bismarck v. Maten, 177 N.W.2d 530. 
Ohio—State ex rei. Skilton v. Miller, 122 N.E2d 662, 
99 Ohio App. 481. affd. 128 N.E2d 47. 164 Ohio 
St. 163, 49 A.L.R.2d 1279 

W Va.—State ex rei. Heck’s, Inc. v Gates, 141 S.E2d 
369. 149 WVa. 421 

Comiderations in enacting statute 
Me.—State v Kannil Merchandising Corp, 186 A.2d 
352, 158 Me. 450. 

N C —Raleigh Mobile Home Sales, Inc. v Tomlmson, 
174 S.E2d 542, 276 N.C. 661. 

Ohio—State v. Ullner, 143 N.E2d 849, 105 Ohio App. 
546, affd. 150 N.E2d 413, 167 Ohio St. 521, app. 
dism. 79 S.a 230, 358 U.S. 131, 3 LEd.2d 225, 
and 79 S.a 235, 358 U.S. 132, 3 L.Ed.2d 225. 

42. Del.-CJ.S. dted In State v. Rogers, 180 A.2d 
735, 736, 4 Stoiy 494, revd. on oth. grds., Sup., 
199 A 2d 895. 

La.-State v. Wiener. 161 So.2d 755, 243 La. 889. 
Mo—State v. Halliburton. App., 276 S.W2d 229. 
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NH—State v Rogers. 200 A 2d 740, 105 N H 366 
N Y —People ^ Polar Vent of America Inc , 174 N Y 
S 2d 789, 10 Misc 2d 378, afTd 175 N Y S 2d 825, 4 
NY 2d 954, 151 N E2d 621—People on Informa¬ 
tion of Ferguson v Andob Corp , 206 N' Y S 2d 89, 
25 Misc 2d 542 

NC—Raleigh Mobil Home Sales, Inc v Tomlinson, 
172 S E 2d 276, 7 N C App 289, aflfd 174 S E 2d 
542, 276 NC 661 

N D—State v Gamble Skogmo, Inc , 144 N W 2d 749 
Tex —Hill V Gibson Discount Center, Civ App , 437 
S W 2d 289, err ref no rev err 

43, N Y —People v Polar Vent of Amenca, Inc , 174 
N Y S.2d 789, 10 Misc 2d 378, affd 175 N Y S 2d 
825, 4 NY2d 854, 151 NE2d 621 

In enacting laws for the prohibition 
of transaction of business on Sundays, 
the legislature is not required to as- 
sign a reason for fixing that specific 
day/^ ^ 

43.5. Ohio—State v Ullner, 143 NE2d 849. 105 
Ohio App. 546, affd. 150 N E 2d 413, 167 Ohio St 
521, app dism 79 SCt 230, 358 US 131, 3 
LEd.2d 225, and 79 SCt 235, 358 US 132, 3 
L Ed 2d 225 

44, U S —Two Guys From Hamson-AIlentown. Inc 
V. McGinlcy, Pa, 81 SCt 1135, 366 U.S. 582, 6 
L Ed 2d SSl, reh den. 82 S Ct 21, 368 U S 869, 7 
L £d.2d 69. 

Colo—CJ.S. dted in Mosko v Dunbar, 309 P 2d 581, 
591, 135 Colo 172. 

Ky.—Qibson Products Co. of Bowhng Green, Ky. \ 
Lowe. 440 S W 2d 793. 

Mo.—McKaig V. Kansas Qty. 256 S.W.2d 815, 363 Mo 
1033. 

Neb.—Skag-Way Dept Stores, Inc v City of Grand 
Island. 125 N W.2d 529, 176 Neb 169. 

SC—State V. Solomon, 141 SE2d 818, 245 SC 550, 
app. dism. 86 S Ct. 396. 382 U S 204, 15 L £d.2d 
270 

W.Va,—State ex rei. Heck’s Inc v. Gates, 141 S E 2d 
369. 149 WVa 421 

45, Colo —CJ,S. dted in Mosko v Dunbar, 309 P 2d 
581, 591, 135 Colo 172 

NH—State v. Rogers, 200 A2d 740, 105 N.H 366 
Pa—Com V Bauder, 14 D. & C.2d 571, 28 Leh.LJ 
20, affd. 145 A2d 915, 188 Pa,Super. 424—Bert- 
era's Hopewdl Foodland, Inc v. Masters, 236 A 2d 
197, 428 Pa 20, app. dism 88 S.a 1261, 390 U.S 
597, 20 L.Ed.2d 158. 

47. U.S.—^Two Guys From Hamson-AIlentown, Inc 
V. McGinley, D.C.Pa., 179 FSupp 944, app 
dism., C A, 273 F.2d 954, ccrt den. 80 S.Q 876, 
362 US. 961, 4 L.Ed.2d 876, affd 81 SQ. 1135, 
366 U S. 582, 6 L.Ed 2d 551, reh den 82 S Q. 21, 
368 U S. 869, 7 LEd.2d 69. 

Conn—State v. Hurlraian, 123 A 2d 767, 143 Conn, 
502. 

N.Y.—People v. Kupprat. 171 NY.S.2d 457, 11 
Misc.2d 731, revd. on oth. grds. 180 N.Y.S.2d 628, 

7 A.D2d 739. Revd. on oth. gids. 188 N.Y.S.2d 
483. 6 N.Y.2d 88, 160 N.R2d 38 
Pa.—Com. V. Bauder, 14 D. & C2d 571, 28 Leh.LJ 
20. affd. 145 A.2d 915, 188 Pa.Super 424. 
Sanctity of Sabbath 

Tcrai.—Smith v. State, 385 S W.2d 748, 215 Tenn. 314. 

The legitimate purpose of some sta^ 
utes has been said to be to enable 
worshipping free from disturbance/^^ 

473. Conn.—State v. Picheco, Cir.A.D., 203 AJd 
242, 2 Conn.Or. 584. 

ni.—Richmond v. Moore, 107 DI. 429,47 Am.R 445— 
Pacesetter Homes. Inc. v. ViUage of South Holland, 
163 NE2d 464, 18 IlUd 247. 
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48. U.S.—Zayre v. Geoigia. Inc. v. City of Atlanta, 
D-CGa., 276 F.Supp 892. 


Conn —Knighis V Columbus Council No 3884 (Re^er- 
end Ed\^ard Shaughnessy Council) \ Mulcahy, 227 
A2d 413. 154 Conn 583 

ND—Cit\ of Bismarck \ .Materi. 177 NW 2d 530 

Purpose valid 

Mass —Za> re Corp v Auomey General, 362 N E 2d 
878, 372 Mass 423 

49. N J —Town of West Orange v Carr’s Dept Siorc. 
147 \2d 97. 53 NJ Super 237 

51. U S —Zayre % Georgia, Inc v City of Atlanta, 
D C Ga . 276 F Supp 892 

A.rk —Tayior v City of Pine Bluff, 289 S W 2d 679, 226 
Ark 309, cert den 77 SCt 125, 352 US 894, 1 
L Ed 2d 85 

111 —Courtesy Motor Sales v Ward, 179 N E 2d 692, 24 
1112d 82 

Miss—C.J.S. quoted at length in City of Tupelo v 
Walton. 116 So 2d 808. 809, 237 Mtss 892, 76 
A L R 2d 870 

N J.—Tovt Guys from Hamson, Inc v Furman, 156 
A 2d 57, 58 N J Super 313, revd on oth grds 160 
A2d 265, 32 NJ 199 

NY—People v Schellberg, 125 NYS2d 868, 204 
Misc 733—People v Welt. 178 NYS2d 313, 14 
Misc2d 275—People v Aliprantis, 187 NYS2d 
477, 8 A D 2d 276 

N.C—C.J3. cited in Clark*s Charlotte, Inc v Hunter, 
134 SE2d 364, 369, 261 NC 222 
Ohio—State v Cimmello, 201 NE2d 710, 120 Ohio 
App 172 

Va —C.J.S. quoted in Rich v Com. 94 S £ 2d 549, 555. 
198 Va 445 

Law invaiid 

NC—State v Smith, 143 SE2d 293, 265 NC 173 

52. US—Moss V Homig, DCConn, 214 FSupp 
324, affd 314 F2d 89 

Ala.—Lane v McFadyen, 66 So2d 83, 259 Ala 205— 
Reynolds v McFadyen, 66 So 2d 89, 259 Ala 235 
Ark—Lockwood v State, 462 S.W 2d 465 
Conn —Caldor’s, Inc v Bedding Bam, Inc., 417 A2d 
343, 177 Conn 304, 10 A.L R 4th 230. 

Fla.—Henderson v Antonacci, 62 So.2d 5. 

Ga.—Berta v State, 154 SE2d 594, 223 Ga 267. 
lowa—State v. Undsey, 165 N W 2d 807 
Kan—State v HiU, 369 P.2d 365, 189 Kan. 403, 91 
A L R.2d 750—Boycr v Ferguson, 389 P 2d 775, 
192 Kan. 607 

La.—State v Dcutch, 161 So2d 730, 245 U 819. 
Me.—State v Kamul Merchandising Corp., 186 A 2d 
352, 158 Me 450. 

Mich —PetiUon of Bcrman, 75 N W.2d 8, 344 Mich. 
598 

Mo—State v. Halliburton, App., 276 SW.2d 229— 
Gem Stores, Inc. v 0’Brien, 374 SW.2d 109 
Neb —Terry Carpenter, Inc v Wood, 129 N W 2d 475, 
177 Neb 515 

N.C.—Clark*s Charlotte, Inc v Hunter, 134 SE2d 
364, 261 N.C. 222—High Pomt Surplus Co v 
Pleasants, 142 S.E2d 697, 264 N.C 650—SS 
Kresge Co. v. Tomlinson, 165 S.E 2d 236, 275 N.C 
l—Whitney Stores, Inc. v. Clark, 177 SE2d 418, 
277 N.C. 322—State v Oreenwood, 187 SE2d 8. 
280 NC 651—State v Underwood, 195 SE2d 
489, 283 N.C 154. 

Tenn.—Kirk v. Olgiati, 308 S.W2d 471, 203 Tenn 1 
W.Va,—State ex rd. Heck's, Inc., 141 S.E 2d 369, 149 
WVa. 421. 

Discrindiiatioa with class and not competition as 
between classes as test of validity—State v. Towery, 
N.C. 79 S.E2d 513, 239 N.C. 274, app dism. 74 S.Q 
532, 347 U.S. 925, 98 LEd. 1079. 

Law invalld 

Fla.—Moore v Thompson, 126 So.2d 543. 

Ga.—McAUister v. State, 140 S.E2d 828, 220 Ga. 570. 
Mich—^Arlan*s Dept. Stores, Inc. v. Kelley, 130 
N.W.2d 892, 374 Mich 70 

N H.—Opinion of the Justices, 229 A.2d 188, 108 N.R 
103. 

NJ.—Two Guys From Harrison, Inc. v. Furman, 160 
A.2d 265, 32 NJ. 199. 
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Ohio—State v Wood ville Appliance, Inc, 171 NE2d 
565 

53. US—McGowan v State of Md, Md, 81 SCt 
1101, 366 U S 420, 6 L Ed 2d 393—Gallagher v 
Crown Kosher Super Market of Mass, Inc, 
Mass, 81 SCt 1122, 366 US 617. 6 LEd2d 
536—Two Guys From Hamson-AIlentown, Inc 
V McGinley, Pa, 81 SCt 1135, 366 US 582, 6 
L Ed 2d 551, reh den 82 S Ct 21. 368 U S 869, 7 
LEd2d 69—Braunfeld v Brown, Pa, 81 SCt 
1144, 366 US 599, 6 L.Ed 2d 563. reh. den 82 
S Ct 22. 368 U S 869. 7 L Ed.2d 70—Southway 
Discount Center, Inc v Moore, DC.Ala, 315 
FSupp 617—Hamcs Mobile Homes, Inc v Sell- 
ers, D C lowa, 343 F Supp 12 
Ala —Lane v McFadyen, supra, n 52 
Ark —Taylor v City of Pine Bluff. 289 S W 2d 679, 226 
Ark 309, cert den 77 S Ct 125, 352 U S 894, 1 
L Ed 2d 85 

Cal —Mandel v Hodges, 127 Cal Rptr 244, 54 C.A 3d 
596, 90 A L R 3d 728, app after remand 155 Cal 
Rptr 269, 92 C A 3d 747, app after remand 183 
Cal Rptr 702, 133 CA 3d 1, heanng gr 
Conn—State v Huriiman, 123 A.2d 767, 143 Conn 
502—State v Shuster, 145 A.2d 196, 145 Conn 
554—State v Gorra Bros, Inc., Or.A D., 236 A.2d 
345, 4 Conn Cir 488 

Del—State v Rogers. Super., 180 A 2d 735, 4 Story 
494, revd on oth grds., Sup, 199 A.2d 895 
Ga—Wilder v State. 207 S.E2d 38. 232 Ga 404 
lowa—Brown Enterprises, Inc v Fulton, 192 N.W.2d 
773 

Ky—Com v Arlan's Dept Store of Louisville, 357 
S W.2d 708. app. dism 83 S.Ct. 277, 371 U.S. 218, 
9 LEd2d 264—Walters v Bindner, 435 S.W.2d 
464 

La—State v. Scallon, 374 So2d 1232. 

Me—State v Karmil Merchandismg Corp, 186 A.2d 
352, 158 Me 450 

Md—McGowan v State, 151 A2d 156, 220 Md. 117, 
affd 81 S.Ct. 1101, 366 U S. 420, 6 L Ed.2d 393— 
Richards Fumiture Corp. v Board of County 
Com’rs of Anne Arundel County, 196 A.2d 621, 
233 Md. 249—Stehnel v Board of Election Sup’rs 
of Pnnce George's County. 357 A.2d 386, 278 Md 

Mass —Com. v. Chemock, 145 N E2d 920, 336 Mass. 
384—Mosey Cafe, Inc v. Mayor of Boston. 154 
N E 2d 591, 338 Mass 207—Com v. Chamberlam, 
175 NE2d 486, 343 Mass. 49 
Mich —Inshman’s Lot, Inc v Cleary, 62 N.W.2d 668, 
338 Mich. 662 

Minn.—G EM of St. Louis, Inc. v City of Blooming- 
ton, 144 N W 2d 552, 274 Minn. 471 
Miss —Walton v. City of Tupelo, 133 So.2d 531, 241 
Miss. 894 

Mo—State v. Halliburton, App., 276 S.W.2d 229— 
ABC Liquidators, Inc. v Kansas City, 322 S.W.2d 
87^tate v Katz Drug Co, 352 S.W.2d 678— 
Gem Stores, Inc. v 0’Bnen, 374 S.W.2d 109. 
N.H.-Opinion of the Justices, 229 A 2d 188, 108 N.H. 
103. 

N J.—Town of West Orange v. Joidan Corp., 146 A.2d 
134, 52 N J.Super. 533—^Two Guys from Harrison, 
Inc., V. Furman, 156 A.2d 57, 58 N.J.Super. 313, 
revd on oth. grds. 160 A.2d 265, 32 NJ. 19^ 
State V. Fass, 162 A.2d 608, 62 NJ.Super. 265, 
affd. 175 A.2d 193, 39 NJ. 102, cert. den. and app. 
dism. 82 S.a. 1167, 370 U.S. 47, 8 L.Ed.2d 398— 
State V Monteleone. 165 A.2d 39, 63 NJ.Super. 
596, affd. 175 A.2d 207, 36 NJ. 93—State v. Fass, 
175 AJd 193, 36 NJ 102—SUte v. Monteleone, 
175 A.2d 207, 36 N.J. 93-State v. K-Mart, 359 
A.2d 492, 141 NJ.Super. 546. 

N Y.—People v. Polar Vent of America, Inc., 174 N.Y. 
S 2d 789, 10 Misc 2d 378, affd. 175 N.Y.S.2d 825,4 
N.Y2d 854, 151 N.E2d 621—People v. Pam, 238 
N.Y.S.2d 363, 38 Mi8c.2d 296, affd. 250 N.Y.S.2d 
877. 43 Misc. 357—People v. Paine Dnig Co., 241 
N.Y.S.2d 946, 39 Misc.2d 824, revd. on oth. grds. 
254 N.Y.S.2d 492. 22 A.D.2d 156, affd. 208 N.E2d 
176, 16 N.Y.2d 503, 260 N.Y.S.2d 444, cert. den. 
86 S.Q. 86, 382 UE 838. 15 EEd.2d 80—People 
V. Cooks of New York, Inc., 318 N.Y,S.2d 960, 65 
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Misc 2d 790—People v L A Withenll, Inc. 29 
N Y 2d 446. 278 N E 2d 905, 328 N Y S 2d 668 
NC-State v Towery, 79 S E 2d 513, 239 N C 274, 
app dism 74 S.Ct S32, 347 U S 92S. 98 L Ed 
1078—SS Kresge Co v Tomlinson, 165 SE2d 
236, 275 N.C 1-Ralcigh Mobile Home Sales. Inc 
V Tomlinson. 174 S E 2d 542, 276 N C 661—Ra- 
leigh Mobile Home Sales, Inc v Tomlinson, 174 
S E 2d 542, 270 N C 661—Whitney Stores, Inc v 
Clark, 177 S.E2d 418, 277 N.C 322—State v 
Greenwood, 187 S.E 2d 8, 280 N C 651—State v 
Atlas. 195 S E 2d 496, 283 N C 165 
N.D.—State v Gamble Skogmo, Inc . 144 N W 2d 749 
Ohio—CJ,S. cited in State v Kidd, 150 NE2d 413. 
416, 167 Ohio St. 521, app dism 79 S Ct 230, 358 
U S 131, 3 LEd 2d 225, app dism 79 S.Ct 235, 
358 U S 132, 3 L Ed 2d 225—State v Gilfether, 
App., 184 N.E2d 673—State v Dimacchia, 188 
N E 2d 69, 116 Ohio App 319—State v Whitt, 210 
N £ 2d 279, 3 Ohio App 2d 278—State v Laughlin, 
225 N E 2d 298, 10 Ohio Misc. 219 
Pa.—Com V Grochowiak, 136 A 2d 145, 184, PaSuper 
522, app dism 79 S Ct 40. 358 U S 47, 3 L Ed 2d 
44, reh. den 79 S Ct 219, 358 U S 901, 3 L Ed 2d 
151—Com V Bauder, 145 A 2d 915, 188 PaSuper 
424—Com V Bauder. 14 D & C2d 571, 28 
UhLJ 20. afTd 145 A2d 915, 188 PaSuper 
424—Bargain City USA, Inc v Dilworth, 179 
A.2d 439, 407 Pa 129—Com v Rubin, 77 Montg 
77 — Com V. Ottey, 85 Montg 440 
S.C—Sute V. Solomon, 141 S£2d 818, 245 SC 550, 
app. dism. 86 S.Ct. 396, 382 U.S. 204, 15 L Ed 2d 
270—Whitney Trading Corp. v McNair, 176 
S.E.2d 572, 255 S C. 8. 

Tenn—Kirk v Olgiati, 308 SW2d 471. 203 Tenn 1 
Tex-aark v State. 319 SW2d 726, 167 Tex.CrR 
204—State v Spartan*s Industnes, Inc., 447 S W 2d 
407, app dism 90 SCt 1359, 397 US 590, 25 
LEd.2d 596—Levitz Fumiture Co v State, Civ 
App, 450 S.W 2d 96, err ref. no rcv. err —Sunda- 
co, Inc V State, Civ App, 463 S W 2d 528, err ref 
no rev err 

Vt —Sute V Gunt of St. Albans, Inc, 268 A 2d 739, 
128 Vt. 539—State v Gilfcl of Rutland, Inc, 270 
A.2d 153, 128 Vt 595 

Va—Mandell v Haddon, 121 S E2d 516, 202 Va 979 
Statute held unconstitutional 
Ark.—Handy Dan Improvement Center, Inc v Adams, 
633 S W 2d 699. 276 Ark 268 
Colo—Dunbar v Hofhnan, 468 P2d 742, 171 Colo 
481 

Conn—State v, Anonymous (1976-12), Com P1, 366 
A 2d 200, 33 Conn Sup 141 
Fla—Moore v. Thompson, 126 So.2d 543 
Ga.—Rutledge v Gaylord’s, Inc, 213 S.E2d 626, 233 
Ga. 694. 

111.—Pacesetter Homes, Inc v Village of South Hol- 
land, 163 N.E2d 464. 18 1112d 247 
Kan.—Sute v. Hili, 369 P2d 365. 189 Kan 403, 91 
A L R.2d 750 

Mass.—Brattle Films, Inc v Commissioner of Public 
Safety, 127 N.E.2d 891, 333 Mass 58—Times Film 
Corp. V Commissioner of Public Safety, 127 
N.E 2d 893, 333 Mass. 62 

Neb.—Terry Carpenter, Inc. v. Wood, 129 N W.2d 475, 
177 Neb 515. 

N.Y.—People v. Fay’s Drug Co. of Fairmount, 326 
N.Y S.2d 311, 68 Misc 2d 143—Twin Fair Distnb- 
utors Corp. v. Cosgrove, 380 N.YS2d 933, 85 
Misc.2d 901—People v. Abrahams, 353 N.E2d 
574, 40 N.Y.2d 277. 386 N Y.S.2d 661 
Ohio—State v. Woodville Appliance, Inc., 171 NE2d 
565—Sute V. Gnmes, 190 N.E.2d 588 
Pa.—Kroger Co. v. 0’Hara Tp., 392 A.2d 266, 481 Pa. 
101 . 

Vt. — State V. Shop and Save Food Markets, Inc., 415 
A.2d 235, 138 Vt. 332—Sute v. Ludlow Supermar- 
kets, Inc., 448 A.2d 791, 141 Vt 261. 

Automobile dealers 

Fla.—moore v. Thompson, 126 So 2d 543. 

Ind.—Tinder v. Clarke Auto Co., 149 N.E2d 808. 238 
Ind. 302 


lowa—Diamond Auto Sales, Inc v Erbe, 105 N W 2d 
650, 251 lowa 133—^Sute v Lindsey, 165 N W 2d 
807 

NJ—Gundaker Central Motors, Inc v Gassen, 127 
A 2d 566, 23 NJ 71. app dism 77 S Ct 1397, 354 
US 933, 1 LEd2d 1533 

Tex—Ralph Williams Gulfgate Chrysler Plymouth, 
Inc V State, Civ App, 466 S W 2d 639, err ref no 
rev err 

Utah—Dodge Town, Inc v Romney, 480 P 2d 461, 25 
Utah 2d 267 

Provisions for referendum held valid 
N J —Two Guys From Hamson. Inc v Furman, 160 
A 2d 265, 32 N J 199 

Reasonable classification 
Ark —Lockwood v State. 462 S W 2d 465, 249 Ark 
941 

La —Harry’s Hardware, Inc v Parsons, 410 So 2d 735, 
cert den 103 S Ct 178, 459 U S 881, 74 L Ed 2d 
145 

Me—State v SS Kresge, Inc., 364 A 2d 868 
Md —Giant of Maryland, Inc v State's Attomey for 
Pnnee George’s County, 298 A 2d 427, 267 Md 
501. app dism 93 SCt 2733. 412 US 915, 37 
L Ed 2d 141, app after remand 334 A 2d 107, 274 
Md 158 

Miss —City of Jackson v Luckett, 336 So 2d 776 
Neb—Skag-Way Dept Stores, Inc v City of Omaha, 
140 N W 2d 28, 179 Neb 707 
N D —Rothe v S-N-Go Stores, Inc , 308 N.W 2d 872 
RI —City of Warwick v Almac's, Inc , 442 A 2d 1265 
Effect of invalidity 

Mmn—State v Target Stores, Inc, 156 NW2d 908, 
279 Mmn 447 

Unreasonable classification 
Conn —Caldor’s Inc v Bedding Bam, Inc, 417 A.2d 
343, 177 Conn 304, 10 ALR 4th 230. 

Ga—Hughes v Reynolds, 157 S E.2d 746, 223 Ga 727 

Rational basis required 

Mass—Zayre Corp v Attomey General, 362 N.E2d 
878. 372 Mass, 423 

Considered legislative question 
Tex —Gibson Products Co, Inc v State, 545 S W 2d 
128, cert den 97 SCt 2677. 431 US 955, 53 
L.Ed 2d 272 

Eqiial protection not violated 

Tex—Ex parte Robbins, App 8 Dist, 661 S W 2d 740 

54. Conn —Caldor’s, Inc v Bedding Bam, Inc, 417 
A2d 343, 177 Conn 304, 10 A L.R 4th 230. 

NJ.—Hertz Washmobile System v Village of South 
Orange, 124 A.2d 68, 41 NJ Super 110, affd 135 
A2d 524, 25 NJ 207 

55. US—McGowan v State of Md., Md, 81 SCt 
1101, 366 US 420. 6 L.£d2d 393 

Md.—Supermarkets General Corp v State, 409 A 2d 
250, 286 Md 611, app. dism 101 S Ct 45. 449 U S 
801, 66 L Ed 2d 5 

Neb —Skag-Way Dept. Stores, Inc v. City of Omaha, 
140 N.W 2d 28, 179 Neb 707 
N.Y —CJ.S. cited in People v Acme Markets, Inc, 
334 N E 2d 555, 37 N.Y 2d 326, 372 N.Y S 2d 590, 
595. 

56. N J —C.J.S. cited In State v. Patngnani, 167 A 2d 
671, 673, 65 N.J Super 303. 

57. Ga—Berta v Sute. 154 S.E2d 594, 223 Ga 267. 
Minn.—Mangold Midwest Co. v. Village of Richfield, 

143 N.W.2d 813, 274 Mmn. 347 
N.J —^Town of West Orange v. Jordan Corp., 146 A.2d 
134, 52 N.J.Super. 533. 

N.Y.—People on Information of Ferguson v. Andob 
Corp., 206 N Y.S.2d 89, 25 Misc.2d 542. 

N.C—State v. Towery, 79 SE.2d 513, 239 NC. 274, 
app. dism. 74 S.Ct. 532. 347 U.S. 925, 98 L.Ed. 
1079—CJ.S. cited in Clark’s Charlottc, Inc. v 
Hunter, 134 S.E.2d 364, 369, 261 N.C. 222- 
Clark's Greenville, Inc. v. West, 151 S.E2d 5, 268 
N.C. 527—State v. Underwood, 195 SE2d 489, 
283 NC 154 
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Validity not dependent upon facts found in par- 
ticular case 

111—Pacesetter Homes, Inc v Village of South Hol- 
land, 163 NE2d 464. 18 1112d 247 

Effect of inoperative city council resolution 
N H —State v Rogers, 200 A 2d 740, 105 N H 366 
Ordinance held unconstitutional 
La.—West v Town of Winnsboro, 211 So2d 665, 252 
La 605 

Neb—Skag-Way Dept Stores, Inc v, City of Grand 
Island, 125 N W 2d 529, 176 Neb 169—Skag-Way 
Dept Stores, Inc v City of Omaha, 140 N W.2d 
28. 179 Neb 707 

NJ—Hurwitz V Boyle, 284 A 2d 190, 117 NJ.Super 
196 

NC—SS Kresge Co v Davis, 178 S.E2d 382, 277 
NC 654 

Okl —Spartan’s Industnes, Inc v Oklahoma City, 498 
P.2d 399. 

Wash —Spokane County v Valu-Mart, Inc., 419 P 2d 
993, 69 Wash 2d 712 

Wyo.—Nation v Giant Drug Co, 396 P2d 431 
Ordinance prohibiting ali business activity per se held 
invalid 

111.—Pacesetter Homes, Inc. v Village of South Hol- 
land, 163 N E2d 464, 18 I11.2d 247 

Ordinance held constitutional 
Ark—Green Star Supermarket, Inc v Stacy, 411 
SW2d 871, 242 Ark 54 
Me —State v S S Kresge, Inc, 364 A 2d 868. 

Mich.—People’s Appliance &, Fumiture, Inc v. City of 
Flint, 99 N W 2d 522, 358 Mich 34—Marks Furs, 
Inc. V City of Detroit, 112 N W.2d 66. 365 Mich 
108—Watnick v City of Dctroit, 113 N W.2d 876, 
365 Mich 600 

Miss —City of Jackson v Luckett, 336 So 2d 776 
N J.—Dock Watch Hollow Quarry Pit, Inc. v Warren 
Tp, 361 A.2d 12, 142 NJ Super 103, affd 377 
A2d 1201, 74 NJ 312 

N C —Raleigh Mobil Home Sales, Inc. v Tomlinson, 
172 S E 2d 276. 7 N C App 289, affd 174 S E 2d 
542, 276 N C 661 

N.D—City of Bismarck v Maten. 177 NW.2d 530 
Tenn—Bookout v City of Chaitanooga, 442 SW2d 
658, 59 Tenn App 576 

Invidious discrimination prohibited 
La—West v Town of Winnsboro, 211 So.2d 665, 252 
U. 605 

58. 111 —CJ.S. cited in Humphrey Chevrolet, Inc v. 
City of Evanston, 131 N E 2d 70. 72. 7 1112d 402. 
57 A.L.R 2d 969 

Neb—Skag-Way Dept Stores, Inc v City of Grand 
Island, 125 NW.2d 529. 176 Neb 169—Skag-Way 
Dept Stores, Inc v City of Omaha, 140 N W.2d 
28. 179 Neb 707 

NC—Sute V Smith. 143 SE2d 293, 265 N.C 173. 
Okl.—Spartan's Industries. Inc v Oklahoma City, 498 
P2d 399 

Wash.—Spokane County v. Valu-Mart, Inc., 419 P 2d 
993, 69 Wash2d 712 

Wide latitute 

La.—West v Town of Winnsboro. 211 So.2d 665, 252 
U 605. 
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59. Ark —Hickinbotham v Williams, 303 S.W.2d 
563. 

N.J.—CJ.S. cited in City of Elizabeth v Windsor-Fifth 
Ave.. 106 A2d 9. 11, 31 NJ.Super 187—Hertz 
Washmobile System v Village of South Orange, 
124 A. 2d 68—Auto-Rite Supply Co. v. Mayor and 
Township Committeemen of Woodbridge Tp., 135 
A.2d 515, 25 N.J. 188—Town of West Orange v. 
Jordan Corp., 146 A.2d 134, 52 NJ.Super. 533. 
N.Y.—Sa-Bleu, Inc, v. Village of Pon Chester, 247 
N Y.S 2d 943, 42 Misc.2d 360. 

Ordinance not invalidated by repeal of statute 
N.J —Masters-Jersey, Inc. v. Mayor and General Coun¬ 
cil of Borough of Paramus. 160 A.2d 841, 32 NJ. 
296. 
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Local option 

Me—State v Kannil Merchandismg Corp, 186 A 2d 
3S2. 158 Me 450 

Use of power boats on Uke 
Wis.—Menzer v Village of Elkhan Lakc, 186 N W 2d 
290, 51 Wis2d 70 

60, 111 —Humphrey Chevrolet, Inc v City of Evans- 
ton, 131 NE2d 70. 7 1112d 402, 57 ALR2d 
969—Pacesetter Homes, Inc v Village of South 
Holland, 163 N.E2d 464, 18 1112d 247 
Ky —Boyle v Campbell. 450 S W 2d 265. 

N J —Town of West Orange v Jordan Corp, 146 A 2d 
134, 52 N J Super 533—Borough of Collingswood 
V Boyer, 158 A 2d 227, 59 N J Super 561—State v 
Patngnani, 167 A 2d 671, 65 N J Super 303 
N Y —Sa-Bleu, Inc v Village of Pon Chester, 247 
N Y S 2d 943, 42 Misc 2d 360 
N C.—State v Chestnutt, 85 S E 2d 297, 241 N C 401 
Okl—Ex parte Higgs, 263 P2d 752, 97 Okl Cr 338 
Wyo—Nation v Giant Drug Co, 396 P2d 431 
Effect of authority to suspend state Sunday 
laws 

N.H.—State v. Rogeis. 200 A 2d 740. 105 N H. 366 

62. Mass —Weinstcin v Chief of Police of Fall River, 
182 NE2d 525, 344 Mass 314 

Miss—CJ,S. quoted in City of Tupelo v. Walton, 116 
So2d 808, 809, 237 Miss 892, 76 ALR2d 870 
N.J —Town of West Orange v Carr*s Dept Store, 147 
A.2d 97, 53 N J Super 237 

Sunday ordinance cannot prohibit 
that which is harmless in itself or re¬ 
quire that to be done which does not 
tend to promote health, comfort, safe- 
ty, or welfare of society.“ ^ 

62.5. Neb—Skag-Way Dept Stores, Inc v, City of 
Grand Island, 125 NW2d 529, 176 Neb 169— 
Skag-Way Dept Stores, Inc v City of Omaha, 
140 N W.2d 28, 179 Neb 707 

63. N J —Town of West Orange v Carr’s Dept Store, 
147 A 2d 97, 53 NJ Super 237 

64. Ark —Hickmbotham v Williams, 296 S W 2d 
897, 227 Ark 126, cert den 77 S.Ct 867, 353 
US 961, 1 LEd2d 909 

111—Humphrey Chevrolet, Inc v City of Evanston, 131 
N E 2d 70. 7 1112d 402, 57 A L R 2d 969 
N J —^Town of West Orange v Jordan Corp, 146 A 2d 
134, 52 N J Super 533 

An unconstitutional statute does not 
operate to supersede and replace a val- 
id ordinance.^’ 

64.5. NC—Clark's Charlotte, Inc v Hunter, 134 
S E 2d 364, 261 N C 222 

§ 4. Scope and Extent of Sunday 
Laws in General 

Library References 
Sunday et seq. 

65. Tenn —Smith v. State, 385 S W 2d 748. 215 Tenn 
314 

67. N.Y—Banko v Webcr. 192 NY.S.2d 260, 9 
AD.2d 720, aflfd 193 NYS2d 670, 7 NY2d 
758, 162 NE2d 750 

Strictiy construed 

Pa.—Com V Schugardt, 29 D & C 2d 632, 55 Berks 
126 

68. N.J—Vomado, Inc v R H Macy & Co., 187 
A 2d 620, 78 N J Super 102 

Pa.—Com V Albenci, 41 D & C 2d 98. 54 Del Co 
180 

Va —Rich V Com, 94 S E 2d 549, 198 Va 445 

Liberal construction 

NY.—McCormick v Hazard, 136 N Y.S 91, 77 Misc 
190-People v. Welt, 178 N Y.S.2d 313, 14 Misc 2d 
275 


Striet construction of exceptions 
NY.—People ex rei DePaul v Berkowiiz, 281 NY 
S2d 449, 54 Misc2d 156 

69. W Va —Wmters v Campbell. 137 S E 2d 188, 148 
WVa 710 

Impossibility of enforcement not shown 
Mass —Zayre Corp v Attomey General, 362 N E 2d 
878, 372 Mass 423 

Striet construction against state 
NJ—State V F W Woolworth Co. 382 A2d 51, 154 
NJ Super 550 

70. Md —Giant of Maryland, Inc. v State‘s Attomey 
for Pnnee George's County, 298 A 2d 427, 267 
Md. 501. app dism 93 SCt 2733, 412 U S 915, 
37 L Ed 2d 141, app after remand 334 A 2d 107, 
274 Md 158 

N Y —People v Deen, 160 N Y S 2d 962, 3 A D 2d 
836, affd 171 NYS2d 100, 4 NY2d 708, 148 
N E 2d 311—People v Welt, 178 N Y S 2d 313, 14 
Misc 2d 275 

Ordinance not to be expanded by construction 
111 —Village of River Forest v Vignola. 178 N E 2d 364, 
23 111 2d 411 

Public poiicy opposing commission of secular 
acts 

Tenn —Smiih v. State. 385 S W 2d 748. 215 Tenn 314 
Carrying on of pubiic business epjoined 
N Y —Westchester County v Westchester County Civil 
Service Emp Ass’n, Inc, 378 N Y S 2d 952, 85 
Misc2d 251 

71. Violative of due process and equal protec- 
tion 

N Y.—Twin Fair Distributors Corp v Cosgrove, 380 
N Y S 2d 933, 85 Misc 2d 901 

§ 5 . Work or Labor 
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75, Conn—Knights of Columbus Council No 3884 
(Reverend Edward Shaughnessy Council) v Mul- 
cahy, 227 A 2d 413, 154 Conn 583 
Va —Rich V Com , 94 S E2d 549, 198 Va 445 
Public poiicy 

NJ—Gundaker Central Motors, Inc v. Gassert, 127 
A.2d 566, 23 N J 71, app dism 77 S Ct. 1397, 354 
U.S 933, 1 L Ed 2d 1533—Town of West Orange 
v Carr’s Dept Store, 147 A2d 97, 53 NJ Super 
237 

NY.—People ex rei DePaul v Berkowitz, 281 NY 
S 2d 449. 54 Misc.2d 156 

79. U S -State of Tenn ex rei Leech v Highland 
Memonal Cemetery, Inc, D C Tenn, 489 F Supp 
65 

NY—People v Deen. 160 NYS2d 962, 3 AD.2d 
836, affd 171 NYS2d 100, 4 NY2d 708, 148 
NE2d 311—People v Polar Vent of Amenca, 
Inc, 174 NYS2d 789, 10 Misc.2d 378, affd 175 
N.yS2d 825, 4 NY2d 954, 151 NE2d 621. 
Ohio—State v Kidd, ISO N E2d 413, 167 Ohio St 521, 
app. dism. 79 SQ. 230, 358 US 131, 3 LEd2d 
225, app dism 79 SCt. 235, 358 US 132, 3 
L Ed 2d 225 

80. Tex -Suttle v State. Civ App , 457 S W 2d 344 

81, “Labor** construed 

N.Y.—People v Polar Vent of Amenca, Inc, 174 N Y 
S 2d 789, 10 Misc.2d 378, affd 175 N Y.S 2d 825, 4 
NY.2d 954, 151 NE2d 621 

82, NY—People v. Gill, 134 NYS2d 622, 206 
Misc 585. 

Operation of builder*s showroom 
N.Y.—People v Federal Builders & Home Modemiza- 
tion Corp., 317 NY.S2d 942, 65 Misc2d 407 
84. NY—People v Gill, 134 NYS2d 622, 206 
Misc 585 

89. N Y —People v Polar Vent of America, Inc,, 174 
N Y.S 2d 789, 10 Misc.2d 378, affd 175 N Y S 2d 
825 4 NY2d 954, 151 NE2d 621 


83 CJS 84 
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Other matters pertaining to compel- 
ling the labor of others on Sunday 
have been adjudicated.^’ 

4.5. Statute construed 

Ky—Com V Southerland, 601 S.W.2d 908. 

Md —Giant of Maryland, Inc v State’s Attomey for 
Pnnee George’s County, 334 A.2d 107, 272 Md 
158 

Refusing to work after agreeii^ to 
U S —Ciba-Geigy Corp v Local No 2548, United 
Textile Workers of Amenca, AFL-CIO, D C R.I., 
391 FSupp 287 

§ 6. -Business or Occupation 

Library References 
Sunday ^5. 

5. NJ—Auto-Rite Supply Co v Mayor and Tp 

Committecraen of Woodbndge Tp, 124 A.2d 612, 
41 NJ Super 303 

6. Ga.—Brooks v Hicks, 197 S£2d 711, 230 Ga. 

500, app after remand 203 SE.2d 492, 231 Ga. 
658 

NY—People on Complamt of Godfrey v. Seuss. 313 
NYS2d 552, 63 Misc2d 813 
Tex —clark’s-Gamble, Inc. v. State, CivApp., 486 
S W 2d 840, err ref no rev err 

Statute construed 

Conn—State v Picheco, CirAD, 203 A.2d 242, 2 
Conn.Cir 584—State v Gorra Bros, Inc, Cir. 
A D, 236 A.2d 345, 4 Conn Or 488 
Md—Giant of Maryland, Inc v State's Attomey for 
Pnnee Gcorge’s County, 334 A2d 107, 274 Md 
158 

NY—People v Kaplan, 188 NYS2d 673, 8 AD.2d 
163, motion gr 191 NY.S.2d 960, 6 N.Y.2d 987, 
161 NE.2d 743 

Pa.—Com V Ottey, 85 Montg 440 
Vt—State V Rockdale Associates, Inc, 218 A2d 718, 
125 Vt 495 

Mobile home as **niotor vehicle** 

U s —Hames Mobile Komes, Inc v Sellers, D.CIowa, 
343 FSupp 12 

lowa—Brown Enterpnscs, Inc v Fuiton, 192 N.W.2d 
773 

Operation of billiard rooms 
Ga—Wilder v State, 207 S.E.2d 38, 232 Ga. 404 
Exemption of nurserymen 
Md.—Hechmger Co v State’s Attomey for Pnnee 
George’s County. 326 A 2d 742. 272 Md. 706. 

7. NC—State v McGee, 75 S.E2d 783, 237 NC 

633, app dism. 74 S.Ct. 50. 346 U S. 802, 98 L.Ed. 
334, reh den 74 S O 272, 346 U S 918, 98 LEd 
413 

Val.—Malibu Auto Parts, Inc v Com, 237 S E 2d 782. 
218 Va 467 
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14. La—State v Penniman, 68 So2d 770, 224 La 
95—West v. Town of Winnsboro, 211 So2d 665, 
252 La. 605 

Mass—^Town of Foxborough v Bay State Hamess 
Horse Racing and Breeding Ass'n. Inc, 366 N.E.2d 
773, 5 Mass App 613 

NY—People v Law, 142 NYS2d 440, 16 Misc.2d 
696-Pcople v Bielecki. 291 NYS.2d 217, 56 
Misc.2d 730 

Tex —Ex parte Wilson, Cr. 374 S W 2d 229. 

15. Mo—State ex rei. McNary v. Levitz Fumiture 
Co, of Missoun, Inc, App, 502 S W.2d 370. 

N Y —People v Law. 142 N.Y S 2d 440, 16 Misc 2d 
696 

16. N.Y—People ex rei DePaul v Berkowitz, 281 
N.Y S.2d 449, 54 Misc 2d 156. 

19. Tex —Suttle v State. Civ App, 457 S W 2d 344. 



83 CJS 85 


§ 7. -Keeping Open Shop 

21. Mass—Com v Chemock. 145 N E.2d 920, 336 
Mass 384. 

Ohio—State v Ullner, 143 N £ 2d 849, 105 Ohio App 
546. affd 150 N E 2d 413, 167 Ohio St 521. app 
dism 79 S.Ct. 230, 358 US 131, 3 LEd2d 225, 
and 79 SCt 235, 358 US 132, 3 LEd2d 225 

Tex —State v Spartan's Industnes, Inc, 447 S.W 2d 
407, app dism 90 S.Ct 1359, 397 US 590, 25 
L Ed 2d 596 

Particiilar store not within exception 

Pa.—Goodman v Kennedy, 329 A 2d 224, 459 Pa. 313 

24. Ala—Lane v McFadyen, 66 So2d 83, 259 Ala 
205 

Me—CJ.S. dted in State v Kaimil Merchandising 
Corp., 186 A 2d 352, 366, 158 Me 450 
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32. Fla —Henderson v Antonacci, 62 So 2d 5. 

38. N J —CJ.S. cited in State v Patngnani. 167 A 2d 
671, 675, 65 NJ Super 303 

39. Neb —City of Omaha v Lewis & Smith Drug Co, 
57 NW2d 269, 156 Neb 650 
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50. NJ—CJ.S. quoted in State v Patngnani, 167 
A.2d 671, 675, 65 NJ Super. 303 

52. NJ.—CJJS. quoted in State v Patngnani, 167 
A.2d 671. 675, 65 NJ Super 303 

55. Ala—Une v McFadyen, 66 So2d 83. 259 Ala 
205 

56. Me.—State v Karmil Merchandising Corp, 186 
A.2d 352, 158 Me 450 

58. Me—State v, Karmil Merchandising Corp,, 186 
A 2d 352, 158 Me. 450 

§ 8. Disturbance of Public 
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73. 111.—Pacesetter Homes, Inc v Villagc of South 
Holland, 163 N.E 2d 464, 18 111 2d 247 

NY—People v. Uw. 142 NY.S2d 440, 16 Misc2d 
696 

77. N.Y —People v Hilton, 119 N.Y S,2d 692—Peo¬ 
ple V Binstock, 170 N.Y.S 2d 133, 7 Misc 2d 1039 
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80. N.Y—People v. Sacks, 150 NYS2d 222, 2 
Misc 2d 201. 

§ 10. -Exceptions in General 
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5. US—Fass V Roos, DCN.J., 221 FSupp 448 

Me—State v. Karmil Merchandising Corp., 186 A.2d 
352, 158 Me 450 

Md.—Giant v. Maryland, Inc v. State’s Attomey for 
Pnnce George’s County, 298 A.2d 427, 267 Md 
501, app. dism 93 SQ 2733, 412 US 915, 37 
LEd.2d 141, app. after remand 334 A2d 107, 274 
Md. 158. 

N C —Raleigh Mobile Home Sales, Inc. v. Tomlinson, 
174S.E2d 542. 276 NC 661. 

5. C—State V. Solomon, 141 SE.2d 818, 245 S.C. 550, 

app. dism 86 S.Ct 396, 382 US 204, 15 LEd2d 
270. 

Tenn.—Kirk v. Olgiati, 308 S.W.2d 471, 203 Tenn. 1 

Exemption valid 

Mass.—Zayre Corp. v. Attomey General, 362 N.E2d 
878, 372 Mass. 423. 

6. U.S.—McGowan v. State of Md., Md, 81 S.Ct 

1101, 366 U.S. 420, 6 L.Ed.2d 393—Two Ouys 
From Hamson-Appentown, Inc. v. McGinley, 
Pa.. 81 S.Ct. 1135, 366 U.S. 582, 6 L.Ed.2d 551— 
Zayre of Georgia, Inc. v, City of Atlanta, D.C Ga, 
276 FSupp. 892. 

Me.—State v Karmil Merchandising Corp., 186 A 2d 
352, 158 Me 450 


Mass—Ralph's Markei, Inc v City of Beverly, 233 
N E 2d 755, 353 Mass 588 

NJ—Two Guys from Hamson, Inc v Furman, 156 
A 2d 57, 58 N J Super. 313, revd on oih grds 160 
A 2d 265, 32 N J 199 

N Y —People v D’Andre, 122 N Y S 2d 585 
Pa—Com V Bauder. 14 D & C2d 571, 28 UhLJ 
20, affd 145 A 2d 915, 188 Pa Super 424 

Employments required by recre&tion excluded 
from law 

N J —Masters-Jerscy, Inc v Mayor and General Coun- 
cil of Borough of Paramus, 160 A 2d 841, 32 N J 
296 

Exemption of small Stores 
US—Bertera’s Hopewell Foodland, Inc v Masters, 
236 A 2d 197, 428 Pa 20. app dism 88 S Ct 1261, 
390 US 597. 20 LEd2d 158 
Me—Opinion of the Justices, 191 A2d 637, 159 Me 
410 

Mass —Zayre Corp v Attomey General, 362 N £ 2d 
878, 372 Mass 423 

Grocery Stores having less than four employees 
Ala—Caiola v City of Birmingham, 262 So 2d 602, 288 
Ala 486 

N D —Rothe v S-N-Go Stores. Inc, 308 N W 2d 872. 

Small Business 

Md—Giant v Maryland, Inc v State’s Attomey for 
Pnnce George's County. 298 A2d 427, 267 Md 
501, app dism. 93 SCt 2733, 412 US 915, 37 
L Ed.2d 141, app after remand 334 A 2d 107, 274 
Md 158 

Private market 

U —National Food Stores of Louisiana, Inc v Cefalu, 
280 So 2d 903 

Sale of parts for motor vehicles not forbidden 
La—Pick’s Auto Parts No 2, Inc v Hodge’s Auto 
Parts, App., 334 So 2d 547 

7. Ga—Hughes v Reynolds. 157 S,E 2d 746, 223 Ga 
727 

Neb,—Skag-Way, Inc v. Douglas, 133 N W 2d 12, 178 
Neb 290 

Unlawful dlsciimination not shovrn 
US—^Two Guys From Hamson-Allentown, Inc v. 
McGinley. D.CPa, 179 FSupp 944, app dism, 
C A. 273 F 2d 954. cert den 80 S Ct 876, 362 
US 961, 4 L£d2d 876. affd 81 SCt 1135, 366 
U S 582, 6 L Ed 2d 551, reh. den 82 S Ct 21, 368 
US 869, 7 LEd.2d69. 

Me-State v Karmil Merehandising Corp, 186 A 2d 
352, 158 Me 450 

9. Neb.—Skag-Way Dept. Stores, Inc. v. City of 
Grand Island, 125 NW.2d 529, 176 Neb. 169. 
NC,—State v McGee, 75 SE2d 783, 237 NC 633, 
app dism. 74 S Ct 50, 346 U.S. 802, 98 L Ed 334, 
reh den 74 5.0. 272, 346 US 918, 98 L.Ed 2d 
413 

11. US—Zayre v Georgia, Inc. v City of Atlanta, 
D.CGa., 276 FSupp. 892 
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12. III.—Humphrey Chevrolet, Inc, v City of Evans- 
ton, 131 N E 2d 70. 7 I11.2d 402, 57 A L.R.2d 969 

NY.—People v. White of Massapequa, Inc, 171 NY 
S 2d 452, 12 Misc.2d 254 

Ohio—State v. Whitt, 210 N.E.2d 279, 3 Ohio App 2d 
278. 

Nurseryman exception 
Me —State v. S.S. Kresge, Inc., 364 A 2d 868 
Md.—Hechinger Co. v. State*s Attomey for Pnnce 
George's County, 313 A2d 715, 19 Md.App 707, 
affd 326 A2d 742. 272 Md. 706 

§ 11. -Necessity or Charity 

Library References 
Sunday «s»7. 

16. N.Y.—People v Gill, 134 N.Y.S.2d 622, 206 
Misc. 585 
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Held “Work of necessity” 

Ga —Blanchard v Westview Cemeiery, Inc, 183 S E 2d 
399, 124 GaApp 195, revd on oth. grds 186 
SE2d 92. 228 Ga 461, mand conf to 187 S.E2d 
551, 125 Ga.App 322—DafTron v. State, 190 
SE2d 37, 229 Ga 237. 

N Y —Haroche v. Leary, 314 N Y S 2d 553, 64 Misc 2d 
191, affd 331 N Y S 2d 1005, 38 A.D.2d 972—Peo¬ 
ple V Meyer, 326 N Y S 2d 429, 68 Misc 2d 162 

Statute constnied 

NJ—State V K-Mart, 338 A 2d 230, 134 N.J Super 
76. affd 359 A2d 492, 141 NJ.Super. 546 

Purpose of exception 

NJ—State V K-Mart. 338 A 2d 230, 134 N.J Super. 
76, affd 359 A 2d 492, 141 NJ Super 546 

22. NY—People v Rubenstein, 182 N.YS.2d 548, 
17 Misc2d 10—People v Spinelli, 282 NYS2d 
354, 54 Misc 2d 485 

Ohio—State v. Haase, 116 N.E2d 224, 97 Ohio App. 
377—State v. Ginnis, 158 NE2d 553, 109 Ohio 
App. 261. 

Business held not necessity 

Ky —Arlan’s Dept Store -of Louisville v Com, 369 
S W 2d 9. app. dism. 84 S Ct 636, 376 U.S. 186, 11 
L Ed 2d 603—City of Ashland v Heck’s, Inc, 407 
SW.2d 421 

N J -State V Fair Lawn Service Center, 114 A 2d 487, 
35 N J Super 549 revd on oth. grds 120 A 2d 233, 
20 NJ 468—Borough of Collingswood v Boyer, 
158 A 2d 227, 59 N J Super. 561 

NY—People v Kaplan, 188 NY.S2d 673, 8 AD.2d 
163, motion gr 191 N Y S 2d 960, 6 N Y 2d 987, 
161 NE2d 743—People v Weit, 191 N.Y.S.2d 
403, 19 Misc 2d 462, affd 204 N Y S 2d 189, 9 
NY.2d 961, 168 NE2d 854—People on Com- 
plamt of Godfrey v. Seuss, 313 N YS.2d 552, 63 
Misc2d 813 

Ohio—State v Keich, App., 145 N E 2d 532—State v 
Gilfether, App. 184 N.E2d 673 

23. NY—People v Gill, 134 N.Y.S2d 622, 206 
Misc 585 

Va—Mandell v Haddon. 121 S.E2d 516, 202 Va. 979 

25. Mo —C.J.S. cited in State v Katz Drug Co, 352 
S.W2d 678. 681 

Ohio—State v Kidd, 150 N E 2d 413, 167 Ohio St. 521, 
app. dism 79 SCt. 230, 358 U.S 131, 3 LEd.2d 
225, app dism. 79 S.D 235, 358 US 132, 3 
L Ed 2d 225 

SC—State V Solomon, 141 S.E2d 818, 245 SCt 550, 
app. dism 86 S.Ct 396, 382 U.S. 204, 15 L.Ed.2d 
270. 

26. Mo —CJ.S. cited in State v Katz Drug Co, 352 
SW.2d 678, 681 

Va—Rich v. Com , 94 S E.2d 549, 198 Va. 445. 

Interpretation avoiding fatal weakness 

N J —Masters-Jersey, Inc v Mayor and General Coun- 
cil of Borough of Paramus, 160 A.2d 841, 32 N J. 
296. 
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27. N.Y.—People v Schellberg, 125 N.Y.S.2d 868, 
204 Misc. 733. 

29. S.C.—State v Solomon. 141 S.E.2d 818, 245 S C. 
550, app. dism. 86 S.a. 396. 382 U.S. 204, 15 
L.Ed.2d 270. 

32. N.J.—State v. Fair Uwn Service Center, 114 A.2d 
487. 35 NJ.Super. 549, revd. on oth grds. 120 
A2d 233. 20 N.J 468 

33. N.J.—CJ.S, quoted in State v, Patrignani, 167 
A.2d 671, 675, 65 N.J.Super. 303. 

35. N.J.—CJ.S. quoted at length in State v. Patngna- 
ni, 167 A.2d 671, 675, 65 N J.Super. 303. 

45. Actual emergency not required 

Tex.—State v. Shoppers World, Inc., 380 S.W.2d 107. 
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53. Ark.—Taylor v. City of Pine Bluff, 289 S W.2d 
679, 226 Ark 309, cert. den 77 S.Ct, 125, 352 
U S. 894. 1 L Ed 2d 85 
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75. NY—People v Rubenstein, 182 NyS2d 548, 
17 Misc 2d 10 

§ 12. -Persons Observing An- 

other Day 

Library References 
Sunday «s=»8. 

page 816 

82. N Y —People on Complaint of Povvell v Oser. 
170 N.Y.S2d 277, 9 Misc2d 585—People on 
Complaint of Follar v Fmkeistein, 239 N Y S 2d 
835. 38 Misc2d 791, affd 244 NYS2d 727, 41 
Misc.2d 35, affd 198 N E 2d 265, 14 N Y 2d 608, 
248 N Y S 2d 889, cert den 84 S.Ct 1944, 377 
US 1006, 12 LEd2d 1055—People v Bielecki, 
291 NYS2d 217. 56 Misc 2d 730 

84. N H —Opinion of ihe Jusnces, 229 A 2d 188, 108 
NH 103 

NY—People v Roscnthal 345 NYS2d 377, 74 
Misc2d 724. 

Statute or ordinance held valid 

US—Moss V Hornig, DCConn. 214 F.Supp 324, 
affd 314 F2d 89 

Ark—Lockwood v State, 462 SW2d 465, 249 Ark 
941 

Statute coQstrued 

NY.—People v Schwebcl. 255 NYS2d 760. 44 
Misc.2d 1035, affd 209 NE2d 724, 16 N Y.2d 
724, 262 NYS2d 107—People v Korman, 263 
N.Y.S2d 511, 47 Misc2d 945 

87. Midi —Petition of Berman, 75 N.W 2d 8, 344 
Mich 598 

88. N Y —People on Information of Moylan v Kur, 
350 N Y S 2d 990. 76 Misc 2d 825. 

§ 13. Particular Acts or Transac- 
tions Permitted or Prohibit- 
ed 

89. Purpose of statute exempting ‘^farmers* 
markets** 

N.Y —People v White of Massapequa, Inc, 171 N Y 
S2d 452, 12 Misc 2d 254 
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96. N.Y.—People v. Hilton, 119 N Y S 2d 692, 

page 818 

21. Statute construed 

S.C—Mullis V Celanese Corp of America, Celnver 
Division, 108 S.E2d 547, 234 SC 380 

page 822 

86. R-I —City of Warwick v. Almac’s, Inc, 442 A 2d 
1265 

Car washing 

N.Y-People v Gill, 134 N.Y.S.2d 622, 206 Misc 
585—People v Gordon, 152 NY.S2d 614. 1 
A.D.2d 1044—People on Complaint of Godfrey v 
Seuss, 313 NYS.2d 552—People v Meyer, 326 
N.YS2d 429, 68 Misc2d 162. 

Ohio—State v Applebaum, Ohio Mun, 187 NE2d 
526 

Laundronut 

(1) Participation by defendant. 

NY—People v Rubenstein, 182 N.Y.S2d 548, 17 
Misc2d 10—People v. Aliprantis, 187 N.YS2d 
477, 8 A.D.2d 276. 

(2) No participation by defendant 

N.Y—People v Welt. 178 NYS2d 313, 14 Misc2d 
275—People v Gwyer. 179 NY.S2d 987, 7 
A,D.2d 711—People v Kaplan. 188 N Y S 2d 673, 
8 A.D2d 163, motion gr 191 NYS.2d 960, 6 
N Y 2d 987, 161 N E 2d 743—People on Informa¬ 
tion of Ferguson v. Andob Corp, 206 N Y S 2d 89, 
25 Misc.2d S42 


NJ.—State V Patngnani, 167 A 2d 671, 65 N,J Super 
303 

(4) Other matters 

Mass—Com v Chamberlain, 175 N E 2d 486, 343 
Mass 49 

N Y —Schacht v City of New York, 243 N Y.S 2d 111, 
40 Misc 2d 303, afTd 281 N Y S 2d 973, 27 A.D 2d 
987 

Sale of mounments 

N Y —People v Kupprat, 188 N Y S 2d 483. 6 N Y 2d 
88, 160 N £ 2d 38 

Junk yard 

Ohio—City of Akron v Klein, 168 NE2d 564, 171 
Ohio St 207 

Sale of toys 

Pa.—Com V Montag, 34 D & C 2d 530, 57 Berks 24 

Variety store 

Tenn —Bookout v City of Chatianooga, 442 S W 2d 
658, 59 Tenn App 576 

90. Conn—Knighis of Columbus Council No 3884 
(Reverend Edward Shaughnessy Council) v Mul- 
cahy, 227 A 2d 413, 154 Conn 583. 
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4. Ga—Prosser v. Hons A Ward, Inc, 180 SE2d 
270. 123 Ga App 205 

8. Tenn —Tucker v Jollay, 311 S W 2d 324, 43 Tenn 
App 655 

§14. -Barber Shops and Drug 

Stores 

page 824 

18. Statute invalid 

Del—Rogers v State. 199 A2d 895, 7 Storey 334 

27. Ohio— C.J.S. quoted at length in State v Bunin, 
187 N£2d 630, 635, 118 Ohio App 491 

29. Ohio-Siaie v Footlick, 207 N E 2d 759, 2 Ohio 
St 2d 206 
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34. Establishments held not drug Stores 

Me.—State v Karmil Merchandising Corp, 186 A2d 
352, 158 Me 450 

§ 15. -Buying and Selling Gen- 

erally 

39. Colo—Mosko v Dunbar. 309 P 2d 581, 135 Colo 
172 

Provision that no fnference shall arise from 
enumeration 

WVa—State ex rei. Heck’s, Inc. v Gates, 141 SE2d 
369. 149 W Va 421 

40. US—McGowan v State of Md., Md, 81 S.Ct 
1101, 366 US 420, 6 L.Ed2d 393 

Conn.—State v Shuster, 145 A 2d 196. 145 Conn 554. 

La —State v Wiener, 161 So2d 755, 245 La 889—Bak- 
er’s Carrollton Shoe Store. Inc v Circle Shoes, 
Inc, App, 161 So2d 600 

Me—State v Karmil Merchandising Corp, 186 A2d 
352, 158 Me 450 

Mo—State ex rei Eagleton v McQueen, 378 SW2d 
449 

NJ—State V Montelcone, 165 A2d 39, 63 N.J.Super 
596, affd 175 A,2d 207, 36 NJ 93 

N Y —People v Kupprat, 188 N Y S 2d 483, 6 N Y.2d 
88, 160 N E 2d 38 

Pa—Com V Schugardt. 29 D & C.2d 632. 55 Berks 
126 

Tex —Ex parte Wilson, Cr, 374 S.W 2d 229 

Liberally construed 

N Y -People v. D’Andre, 122 NY S 2d 585 

Statute held unconstitutional 

NJ—Samer v Union Tp, Union County, 151 A2d 
208, 55 NJ Super. 523 

Acts prohibited 

T o - T>_ •_!. lii e., u Tjn 1« fiiQ 
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Md—Richards Fumiture Corp v Board of County 
Com'rs of Anne ArundeI County, 196 A2d 621, 
233 Md 249 

N J —Town of West Orange v. Carr’s Dept Stores, 147 
A 2d 97, 53 N J Super 237 

N Y -People v Kless, 190 N Y.S 2d 82, 17 Misc 2d 7 
Ohio—State v Gilfether, App, 184 N £2d 673 
Tenus construed 

NJ—Vomado, Inc v R H Macy & Co., 187 A.2d 
620, 78 N J Super 102 

Tex —State v Shoppers World, Inc, 380 S W 2d 107 

41. NH—State v Rogers. 200 A2d 740, 105 NH 
366 

42. Act held public in character 

NY—People V Kupprat, 171 NYS2d 457, 11 
Misc.2d 731. revd on oth grds 180 N Y S 2d 628, 
7 AD2d 739, revd. on oth grds 188 NYS2d 
483. 6 N Y2d 88. 160 NE2d 38 

43. N J —C.J.S. cited in State v Fass 175 A 2d 193. 
200, 36 N J 102 

Act not public in character 
N Y —People on Complaint of Powell v Oser, 170 
N Y S 2d 277, 9 Misc 2d 585—People v Polar Vent 
of Amenca, Inc., 174 NYS.2d 789, 10 Misc2d 
378, affd 175 NYS2d 825, 4 NY2d 954, 151 
N E 2d 621 

44. NY—People v Binstock, 170 NYS2d 133, 7 
Misc2d 1039 

47. NJ—Vomado. Inc v R H Macy & Co, 187 
A 2d 620, 78 N.J Super 102 

49. “Person” includes Corporation 
Tex—Ralph Williams Gulfgate Chrysler Plymouth, 
Inc V State, Civ.App, 466 S W 2d 639, err ref. no 
rev etr 

Alleged lease held evasive subterfuge 
Tex —Sundaco, Inc v State, Civ App 463 S W 2d 528, 
err ref no rev, err 
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Statutory prohibition of public sell¬ 
ing of personal property does not in¬ 
clude Services.”* 

55.5. NY—People v Gwyer. 179 NYS2d 987. 7 
AD2d 711 

59. Ohio—State v Footlick, 207 N E 2d 759, 2 Ohio 
St 2d 206 

Sale of shoes 

U—State V Wiener, 161 So 2d 755, 245 U 889—Bak- 
er*s Carrollton Shoe Store, Inc v Circle Shoes, 
Inc, App, 161 So2d 600 

Pa—Com V Levy, 178 A2d 858, 197 Pa Super 297 
Permitting public to browse in store not prohib¬ 
ited 

111 —Village of River Forest v. Vignola, 178 N E 2d 364, 
23 Ili 2d 411 

“Wearing apparel” 

La—State v Wiener, 161 So2d 755. 245 La 889 

60. Tex—Shoppers World, Inc v. State, CivApp, 
373 SW2d 374, afTd., Sup, 380 SW.2d 107. 

Certification of emergency or necessity 
Tex —State v. Shoppers World, Inc, 380 S.W.2d 107— 
A.M Serviang Corp of Dallas v State, Civ App., 
380 SW2d 747—Atlantic Mills Thnft Center of 
San Antonio, Inc v State, Civ App, 385 S W.2d 
487. 

§ 17, -Fumishing Food or Re- 

freshments 

page 829 

24. Va—Bonnie Belo Enterprises, Inc v Com, 225 
S.E2d 395, 217 Va 84. 

Exception not applicable 

Ala—Langan v Mobile Wmn-Dixic. Inc, 173 So 2d 

K11 -im AU 
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25. Ohio—City of Euchd v MacGillis, 179 NE2d 
131, 117 Ohio App 281 
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28. “Meals”, ‘"prepared food” constnied 

N J —Borough of Collingswood v Boyer, 158 A 2d 227, 
59 N J Super 561 

29. Pa,—Com v McChesney, 41 D & C 2d 378, 16 
Bucks 403 

31. Other sales held not included within ex- 
ception 

N Y—People v. White of Massapequa, Inc, 171 N Y 
S.2d 452. 12 Misc2d 254 

34. Furnlshing of particular Items held neces* 
sary 

NH.—Mason v Town of Salem, 167 A2d 433, 103 
NH 166 

§18. -Sports and Entertain- 

ments 

Library References 
Sunday <8=»6. 
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57. Md.—McGowan v. State. 151 A.2d 156. 220 Md 
117, affd 81 SCt 1101, 366 U S 420. 6 LEd.2d 
393 

Mass—Town of Foxborough v Bay State Hamess 
Horse Racing and Breeding Ass'n. Inc. 366 N E 2d 
773. 5 Mass App 613 

Statute inapplicable to second class townships 
Pa.—Com V Hamme, 35 D & C 2d 539, 56 Mun 229, 
78 York 174 

Billiard rooms may be prohibited from operat- 
ing 

Ga—Wilder v State, 207 S.E2d 38, 232 Ga. 404 
Statute not impliedly repealed 
Ga—Kilpatnck v State, 256 S E2d 900, 243 Ga. 799. 
50. Ohio-State v Com, 177 NE2d 289, 113 Ohio 
App 50—City of Euchd v MacGilhs, 179 N £2d 
131, 117 Ohio App 281. 
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Sale of particular items have been held 
not a sale of a commodity incidental to 
entertainment within exception to Sun¬ 
day closing laws.®‘ ^ 

81.5. Television antenna 
Ohio-State v Herwald, 193 NE.2d 525, 118 Ohio 
App. 79 

95. Concerts of dance music not prohibited 
Conn—State v Morais, Cir.AD, 199 A.2d 351, 2 
ConnCir. 372. 

99. N Y —Sa-Bleu, Inc v Village of Port Chester, 
247 N.Y.S.2d 943. 42 Misc.2d 360. 

Lack of rational classification 
111.—Milhkan v. Jensen, 281 N.E2d 401. 4 IllApp.3d 
580 
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3. S C —C J.S. quoted at length in Carolma Amuse- 
ment Co. v Martin. 115 S.E.2d 273, 276, 236 S.C 
558, app. dism and cert den 81 S.Ct. 1914, 367 
U.S 904, 6 L Ed.2d 1248 

DriTe-in Theater 

Md.—arrier v Lynch, 121 A2d 246, 209 Md. 349. 
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25. Ordinance held reasonable or valid 

N.C.—State v. McGee, 75 S.E 2d 783, 237 N.C. 633, 
app dism. 74 S.Ct. 50. 346 U.S. 802, 98 L.Ed 334, 
reh, den 74 S Ct 111, 346 U S 918, 98 L Ed 413 
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64. Pa.—Com v Taber, 145 A.2d 908, 188 Pa Super 
415. 


66. Turkey shoot 

Pa—Com V Taber. 14 D & C2d 591 

73. Me —Chenard v Marcel Motors, 387 A 2d 596 

74. S C —State v Galloway, 124 S £ 2d 910, 240 S C 
136 

75. Ala —Lane v McFadyen. 66 So 2d 83, 259 Ala 
205 

page 839 

76. S C —State V Galloway, 124 S E 2d 910, 240 S C 
136 

§19. Prosecutions for Yiolation of 
Criminal Statutes 

Library References 
Sunday ‘S=»29. 

page 841 

9. Ohio—State v Camey, 177 NE2d 799, 113 Ohio 
App 280 

Va—Rich V Com. 94 SE2d 549, 198 Va 445. 

12. N J —State v Fair Lawn Service Center, 120 A 2d 
233, 20 N J 468 

N.Y —People v Niosi, 342 N Y S 2d 864, 73 Misc.2d 
604 

NC—State v McGee. 75 SE2d 783, 237 NC 633, 
app dism 74 SCt 50. 346 U.S 802. 98 LEd2d 
334, reh. den 74 S Ct 111, 346 U.S 918, 98 L Ed 
413 

Va.—Rich V Com,, 94 S E 2d 549, 198 Va. 445 
Dancing as misdemeanor 
Ga.—Bolden v State, 78 S.E2d 368, 88 Ga.App 871 
Statute not discriminatoriiy enforced 
Pa.—Goodman v Kennedy, 329 A 2d 224, 459 Pa 313 
Discriminatory enforcement shown 
Conn —State v Anonymous (1976-7), 364 A 2d 244, 33 
Conn.Sup. 55. 

NJ—State V F W Woolworth Co, 382 A2d 51, 154 
NJ Super. 550 

15. Vt,—State V. Giant of St. Albans, Inc , 268 A 2d 
739, 128 Vt 539 

18. Tex.—Hili v. Gibson’s Discount Center, Civ.App, 
437 S W 2d 289, err. ref. no rev err 

20. Pa.—Com. v Bauder, 145 A.2d 915, 188 Pa.Su- 
per 424— Com. v. Bauder, 14 D. & C2d 571, 28 
Leh.LJ. 20. affd. 145 A.2d 915, 188 Pa.Super 
424 

No discriminatory enforcement shown 
N Y —People on Information of Moylan v Kur, 350 
NYS2d 990, 76 Misc2d 825. 

A Sunday law may not be invalid be- 
cause it creates an offense without the 
necessity of criminal intent.^°’ 

20.5. Conn —State v Morais, Cir A D., 199 A.2d 
351, 2 Conn Cir. 372. 

The sufficiency of other defenses 
has been adjudicated.^ 

20.10. Tex—Hill V Giteon’s Discount Center, Civ 
App., 437 S.W 2d 289, err. ref. no rev err.—Lev- 
itz Fumiture Co v. State, Civ App., 450 S.W 2d 
96, err. ref. no rev err 

Defendant as corporate offlcer 
Conn—State v. Picheco, Or.A.D., 203 A2d 242, 2 
Conn Cir 584. 

Defendant as manager of store 
N Y —People on Information of Moylan v. Kur, 350 
N Y S 2d 990, 76 Misc.2d 825. 

“Necessity or charity” 

N.J—State v K-Mart, 338 A2d 230, 134 N.J Super. 
76, affd 359 A 2d 492, 141 N.J.Super. 546. 
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§ 20. -Complaint, Indictment, 

or Information 

21. Ohio—State v Whitt, 210 NE2d 279, 3 Ohio 
App 2d 278 

Persons indictable 

Conn —State v Zwerdhng, Cir A D , 206 A 2d 485, 3 
Conn Cir. 33, 

NH—State v Sukoff, 192 A,2d 622, 105 N.H 70 
N Y —People v Kless, 190 N Y S.2d 82, 17 Misc 2d 7 
Ohio—State v Ullner, 143 N E 2d 849, 105 Ohio App 
546, affd 150 NE2d 413, 167 Ohio St. 521, app. 
dism 79 SCt 230, 358 U.S. 131, 3 LEd.2d 225, 
and 79 S.Ct 235, 358 U.S. 132, 3 L.Ed.2d 225— 
State v Katz, 192 N.E 2d 203, 117 Ohio App 348, 
dism 188 N £ 2d 292. 174 Ohio St 231. 

Prosecution on affdiavit instead of complaint 

(1) Held proper 

Ohio—State v Hamilton House Fumiture, Inc, 193 
N E.2d 299, 118 Ohio App 63—State v Herwald, 
193 N E 2d 525, 118 Ohio App 79—State v Cimi- 
nello, 201 N.E2d 710, 120 Ohio App 172 

(2) Held improper 

Ohio—State v Bowman, 187 NE2d 627, 116 Ohio 
App. 285—City of South Euchd v Bondy, 200 
N£2d 508. 

(3) Prosecution may be caused either by filing affida- 
vit with judge or clerk or by filing affidavit with prose- 
cuting attomey who shall in tum file complaint. 
Ohio-Statc V Maynard, 203 N E 2d 332, 1 Ohio St 2d 

57. cert den 86 S.Ct 105, 382 US 871, 15 
L.Ed2d 110. 

Matters not constitutlng defects 
NY—People v Smith. 348 NYS2d 694, 75 Misc.2d 
554. 

22. SC—State v Solomon, 141 SE2d 818, 245 SC. 
550, app dism 86 S Ct. 396. 382 U S 204, 15 
L.Ed.2d 270 

Allegations held sufficient 
La—State v. Oerstenberger, 255 So.2d 720, 260 La 
145. 

Mass—Com v. Chemock, 145 N.E2d 920, 336 Mass 
384. 

Ohio—State v. Camey, 177 N.£2d 799, 113 Ohio App. 
280—State ex rei Richardson v Gorman, i 87 
N.E.2d 411, 117 Ohio App. 244-State v Whitt, 
210 N.E.2d 279, 3 Ohio App 2d 278. 

Allegations held insuffldent 
Ohio—State v. Schottenstem, 188 N.E.2d 217—State v. 
Laughlm, 225 N.E2d 298, 10 Ohio Misc. 219. 

Allegation of prior convictlon and subsequent 
offense 

Ohio—State v Dunacchia, 188 N.£2d 69, 116 Ohio 
App 319-State v. Bowman, 187 N E2d 627, 116 
Ohio App 285 

23. NY.-People v. Olaser, 155 N.YS.2d 700. 2 
A D 2d 352. 
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25. Allegations held sufficient 

SC—State v. Solomon. 141 SE.2d 818, 245 SC 550. 
app. dism 86 S.Ct 396, 382 U.S 204, 15 LEd.2d 
270. 

26. Ohio-State v. Whitt. 210 NE2d 279. 3 Ohio 
App 2d 278. 

Names of purchasers not required 
SC—State V. Solomon. 141 S£2d 818, 245 S.C. SSO, 
app. dism 86 SCt 396, 382 U.S. 204, 15 L.Ed2d 
270. 

35. Allegations held sufficient 

Ohio—State v. Whitt, 210 N.E2d 279, 3 Ohio App.2d 
278 

43. Scienter need not be alleged 
Ga.—Berta v State, 154 S.R2d 594, 223 Ga. 267. 
Ohio—State v. Com. 177 N.E2d 289, 113 Ohio App 
50—State v. Camey, 177 NE2d 799, 113 Ohio 
App. 280 
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44. Ohio—State v Ullner. 142 N E 2d 849. 105 Ohio 
App 546, afTd 150 N E2d 413. 167 Ohio St 521, 
app. dism 79 SCt 230, 358 US 131. 3 LEd2d 
225, and 79 SCt 235, 358 US 132, 3 LEd2d 
225 
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47. N J.~Town of West Orange v Jordan Corp, 146 
A2d 134, 52 NJ Super 533 

48. Ohio-State v. Haase. 116 NE2d 224. 97 Ohio 
App 377 

49. NJ —State v K-Mart, 338 A 2d 230, 134 N J Su¬ 
per. 76, afTd 359 A 2d 492, 141 N J Super 546 

Ohio—State v Haase, supra, n 48—State v Com, 177 
NE2d 289, 113 Ohio App 50—State v Camey, 
177 N.E2d 799, 113 Ohio App 280-City of South 
Euchd V. Bondy, 192 N E2d 139—State v Whitt, 
210 N E 2d 279, 3 Ohio App 2d 278 
S C—CJ.S. cited in State v Solomon, 141 S,E 2d 818, 
825, 245 S C 550, app dism 86 S Ct 396, 382 U S 
204, 15 L.Ed 2d 270 

52. N J —^Town of West Orange > Jordan Corp, 146 
A2d 134, 52 NJ.Super. 533 
Pa—Com V. Bauder. 14 D & C2d 571, 28 LehLJ 
20, afTd 145 A 2d 915, 188 Pa.Super 424 
56. SC—State v Solomon, 141 S.E2d 818, 245 SC 
550, app dism 86 SCt 396, 382 US 204, 15 
LEd2d 270. 

§ 21. -Evidence 

62. Oa —Berta v. State, 154 S E 2d 594, 223 Ga 267 
SC—State V Solomon, 141 SE2d 818, 245 S.C 550, 
app. dism 86 SCt 396, 382 US 204, 15 LEd2d 
270 

Va.-CJ.S. cited in Rich v. Com , 94 S E2d 549, 553, 
198 Va. 445 
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64. Kan—State v. Hill, 369 P,2d 365, 189 Kan 403, 
91 A.L R.2d 750 

N J.—Town of West Orange v Jordan Corp , 146 A 2d 
134, 52 NJ Super 533 

65. Md.—Supermarkets General Corp v State, 409 
A2d 250, 286 Md. 611, app dism 101 SCt 45, 
449 U.S 801. 66 L Ed 2d 5. 

66. NJ —State v K-Mart. 338 A.2d 230, 134 N J Su¬ 
per 76. affd. 359 A2d 492, 141 NJ Super 546 

A person accused of selling prohibit- 
ed items on Sunday in violation of a 
statute has the burden to come for- 
ward with proof to show a pattem of 
discrimination consciously practiced 
against him in order to show that the 
statute was void.“’ 

66.5. N.Y—People v. Utica Daw’s Drug Co., 211 
N Y.S.2d 446, 28 Misc 2d 576, revd. on oth grds 
225 N.Y.S.2d 128, 16 AD2d 12, 4 ALR3d 
393—^People v Wegroan’s Food Markets, Inc, 362 
NYS.2d 902, 80 Miscld 89 

Proof of prosecution of every known violator 
hdd not necessary 

Ky,—aty of Ashland v Hcck’s. Inc, 407 S W.2d 421 
68. Ohio—State v Whitt, 210 N.E2d 279, 3 Ohio 
App2d 278. 

SC.—State V. Solomon, 141 S.E2d 818, 245 S.C. 550, 
app. dism. 86 S.Ct. 396, 382 U.S 204, 15 LEd 2d 
270. 

79. Com.—State v. Gorra Bros., Inc, CirA.D, 236 
A.2d 345, 4 Conn.Cir. 488. 

Tex—Cook's Bryan, Inc v. State, CivApp., 459 
S W 2d 682, writ lef no rev. err. 

Evidence held inadmissible 
NJ.—State V. Monteleone, 165 A.2d 39, 63 NJ.Super 
596, affd. 175 A.2d 207, 36 NJ. 93. 

N.Y.—People v. Cooks of New York, Inc., 318 N.Y. 
S.2d 960, 65 Misc.2d 790. 
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86. S C —State \ Solomon, 141 S E 2d 818, 245 S C 
550, app dism 86 SCt 396, 382 US 204, 15 
L Ed 2d 270 

89. Ohio-State v Camey. 177 N E 2d 799, 113 Ohio 
App 280 

Evidence held sumcient 
(6) Ala—Winn v State, 79 So2d 75, 38 Ala App 
156 

Ark —Taylor v City of Pine BlufT, 294 S W 2d 341, 226 
Ark 749 

Conn—State v Voelkel, CirAD, 202 A 2d 250, 2 
ConnCir 459—State v Gorra Bros., Inc, Cir 
A D , 236 A 2d 345, 4 Conn Cir 488 
Ga—Berta v State, 154 SE2d 594, 223 Ga 267 
lowa—State v Ltndsey. 165 N 2d 807 
N Y —People v Polar Vent of Amenca, Inc, 174 N Y 
S 2d 789. 10 Misc 2d 378, affd 175 N Y S 2d 825. 4 
NY2d 954, 151 NE2d 621—People v Ruben- 
sicin, 182 N Y S 2d 548, 17 Misc 2d 10—People v 
Welt, 191 N Y S 2d 403, 19 Misc 2d 462, affd 204 
NYS2d 189. 8 NY2d 961, 168 NE2d 854 
Ohio—State v Kidd, 150 N E 2d 413. 167 Ohio St 521, 
app dism 79 SCt. 230, 358 US 131, 3 LEd2d 
225, app dism 79 SCt 235, 358 US 132, 3 
LEd2d 225—State v Cora, 177 NE2d 289. 113 
Ohio App 50—City of South Euclid v Bondy, 192 
NE2d 139—State v Whitt, 210 N.E2d 279, 3 
Ohio App 2d 278 

S C.—State V Galloway, 124 S E.2d 910, 240 S C 136 
Tex—Famous Dept Store v State, CivApp, 371 
S W 2d 76—Cook’s Bryan, Inc v State, Civ App, 
459 S W 2d 682, wnt ref no rev err 
Evidence held insufficient 
(2) Oiher evidence 

Ark —Hickinbotham v Oty of Little Rock, 305 S W 2d 
844, 228 Ark 67 

111 —Village of River Forest v Vignola, 178 N E 2d 364, 
23 1112d 411 

NY—People v Kahl, 262 NYS2d 23, 46 Misc2d 
1088—People > Cooks of New York, Inc, 318 
N Y S 2d 960, 65 Misc 2d 790 
NC—State v Atlas. 195 SE2d 496, 283 NC 165 
Ohio—State v Oimacchia, 188 N.£.2d 69, 116 Ohio 
App 319-^tate v. Cimmcllo. 201 N E 2d 710, 120 
Ohio App 172 

SC.—Whitney Trading Corp v McNair, 176 SE2d 
572, 255 S-C 8. 

Va—Rich V Com. 94 SE2d 549, 198 Va 445 

§ 22. -Triai and Review 

99. NY—People v Gill, 134 NYS2d 622, 206 
Misc 585 

Ohio—State v Kidd 150 NE2d 413, 167 Ohio St 521, 
app. dism 79 SCt 230, 358 U.S 131, 3 LEd.2d 
225, app dism 79 SCt 235, 358 US 132, 3 
L Ed 2d 225 
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4. Md-McGowan v State. 151 A.2d 156, 220 Md 

117, affd 81 S Ct 1101, 366 U.S. 420, 6 L Ed 2d 
393. 

7. Conn—State v. Gorra Bros, Inc, CirAD, 236 

A 2d 345, 4 Conn.Cir 488 

N J.—Town of West Orange v Jordan Corp, 146 A 2d 
134, 52 NJ Super. 533. 

Ohio-State v Footlick, 207 N £.2d 759, 2 Ohio St 2d 
206 

8. Ky —Arlan*s Dept. Store of Louisville v. Com, 369 

SW.2d 9, app. dism. 84 S.Ct 636, 376 U.S 186, 
11 LEd.2d 603. 

12. Instruction held proper 

5. C.—State V Solomon, 141 SE2d 818, 245 SC 550, 

app dism 86 S O. 396, 382 U S. 204, 15 L Ed 2d 
270 

18. Ohio-State v. Ginnis, 158 N.E2d 553, 109 Ohio 
App. 261. 

Instruction held not incomplete 
Ohio-State v. Ginms. 158 N.E2d 553, 109 Ohio App. 
261. 
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21. Mo —State v Katz Drug Co, App, 362 S W 2d 
80 

page 847 

27. N Y —People v Utica Daw’s Drug Co, 225 N.Y 
S 2d 128, 16 A D 2d 12, 4 A L R.3d 393 

Conviction under inapplicahle statute Is ground 
for reversa! 

Pa —Com V Hamme, 35 D & C 2d 539, 56 Mun 229, 
78 York 174 

§ 23. Actions and Proceedings un¬ 
der Penal Statutes 

Library References 
Sunday <s=»28. 

30. NC—State v McGee, 75 S.E2d 783, 237 NC 
633, app dism 74 S Ct 50. 346 U S 802, 98 L Ed 
334, reh den 74 S Ct 272, 346 U S 918, 98 L Ed 
413 

32. N J —State v. F W Woolworth Co. 382 A.2d 51. 
154 NJ Super 550. 

Particular method of operation by singie dealer 
Ind —Tinder v Clarke Auto Co, 149 N.E 2d 808, 238 
Ind 302 

33. Pa—Bertera’s Hopewell Foodland Inc. v Mas- 
ters, 236 A 2d 197, 428 Pa 20, app dism 88 S Q 
1261. 390 US 597, 20 L.Ed2d 158 

Particular fines 

US—Whitney Stores, Inc v Summerford, DCSC, 
280 FSupp 406, affd 89 SCt 44, 393 US. 9. 21 
LEd2d9 

36. Mich —People’s Appliance & Furniture, Inc v. 
Oty of Flint. 99 N W 2d 522, 358 Mich 34 

§ 24. What Law Governs 
Library References 
Corbin on Contracts § 1477 et 
seq. 

page 848 

49. N J —Naylor v Conroy. 134 A 2d 785, 46 N J.Su- 
per 387, 67 A L R 2d 689 

§ 26. -Negotiations for Con¬ 

tracts and Preliminary 
Transactions 

Library References 
Sunday <8=»12. 

58. Ga—Sprayberry v Wnght. 159 S.E2d 102, 116 
GaApp 748 

N J —National City Bank of New York v. Borowicz, 
123 A 2d 382, 40 N J Super 414 
Tex—Fraley v Zales Jewelry Co, CivApp., 289 
SW2d 416 

page 849 

65. Conn—Vachon v Tomascak, 230 A2d 5, 155 
Conn. 52 

Mass —Wasserman v. Roach. 146 N E2d 909, 336 
Mass. 564 

NJ,—Naylor v Conroy, 134 A.2d 785, 46 N.J.Super. 
387, 67 A.LRJd 689. 

§ 27. — Formation and Consum- 
mation of Contracts 

68. U.S.—Callwood v. Callwood, D C Virgin Islands, 
129 F.Supp. 582, affd., CA. 233 F2d 784. 

Me.—Payson v. Cohen, 183 A.2d 510, 158 Me, 297. 
NJ—Naylor v Conroy, 134 A2d 785, 46 NJ.Super. 
387, 67 A.ER.2d 689. Stating New York law— 
Mercner v Fay. 177 A.2d 481, 71 NJ.Super. 519. 

page 850 

69. Ga.-Sewell v. Oould, 119 S.E.2d 598, 103 Oa. 
App. 456. 
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Md—Patton v Graves, 224 A 2d 411, 244 Md 528— 
Woel V GnfTith. 253 A2d 353. 253 Md 451 

N.J —National City Bank of New York v Borowicz, 
123 A 2d 382, 40 N J Super 414—Naylor v Con- 
roy, 134 A.2d 785, 46 N J Super 387, 67 A L R 2d 
689 

Pa.—Great Lakes Cherry Producers Marketmg Co-op, 
Inc., V The C H Musselman Co, 3 Adams LJ 
95. 

70. U.S.—Hunt V. Rhodes, C A Mass., 369 F 2d 623 

Ala.—Sauls v. Stone, 241 So.2d 836, 286 Ala 461— 
Humphrey v Boschung, Civ App, 253 So 2d 760, 
afTd. 253 So 2d 769. 

Ga.—Sprayberry v. Wnght, 159 SE2d 102, 116 Ga 
App. 748. 

73. Ala.—Sauls v Stone, 241 So 2d 836, 286 Ala 461 

78. Pa—Andnen v. Bennett, 9 Chest 16, revd on 
oth. grds 155 A 2d 206, 191 Pa.Super 150 

83. Ga.—Browne v. Snipes, 102 S E2d 634, 97 Ga 
App 149 

84. N.H.—Brown v. Teel, 236 A.2d 699, 108 N H 
365. 

page 851 

97. U.S.—Hunt V Rhodes, C A Mass., 369 F 2d 623 

Md.—Patton v Graves, 224 A 2d 411, 244 Md. 528 

Mass.—Wasserman v Roach, 146 NE2d 909, 336 
Mass. 564 

Check 

Ala—Williams v. State, 333 So2d 613. 

Contract valid 

Mass.—Cameron v. Gunstock Acres, Inc, 348 N.E2d 
791, 370 Mass. 378. 

2. US—Hunt v Rhodes, CA.Mass., 369 F2d 623. 

page 852 

5, Miss —Nerren v. W T. Rawleigh Co., 75 So 2d 78, 
222 Miss 21. 

page 853 

20. Date of deliyery Controls 

Ala—McNeel Marble Co v. Robinette 65 So.2d 221, 
259 Ala 66. 

21. Ala.—Gnffin v. Stote, 253 So.2d 340, 287 Ala 
574. 

§ 28. -Miscellaneous Transac- 

tions 

23. Ky —C J.S. cited In Hali v Childress, 420 S W 2d 
398, 399 

Tenn.—Tucker v Jollay, 311 S.W 2d 324, 43 Tenn App. 
655 

§ 31. Ratification or Renewal of 
Sunday Acts or Contracta 

Library References 
Corbin on Contracts §§ 236, 
1478, 1479. 

page 856 

73. Ala.—McNeel Marble Co v. Robmette, 65 So 2d 
221, 259 Ala. 66. 

Mich.—zitomer v. Kelmenson, 134 NW.2d 211, 375 
Mich. 206. 

74. U S.—Sears v Pauly, C A Mass., 261 F 2d 304. 

Pa.—Peni v. Chiavaroli, 24 Northumb.Leg.J 62, revd. 

on oth. grds. 88 A.2d 798, 370 Pa. 495. 

Tex.—Fralcy v Zales Jewelry Co., CivApp., 289 
S.W.2d 416. 

77. U S.—Hunt v. Rhodes, C A Mass., 369 F.2d 623 

80. US.-Sears v. Pauly, CA.Mass., 261 F2d 304— 
Hunt V Rhodes. C A Mass., 369 F.2d 623 


§ 32. Contracts Contemplating or 
Requiring Sunday Perform- 
ance 

Library References 

Corbin on Contracts §§ 1477, 
1480. 


page 858 

16. NY—Zinchuk v Taddonio, 182 N.YS2d 268, 
16 Misc 2d 545. 

17. NY—Zinchuk v Taddonio. 182 NYS2d 268, 
16 Misc2d 545 

22. Mass—Fisher v MacDonald, 127 NE2d 484, 
332 Mass. 727 

§ 35. -Right of Aetion and De¬ 

fenses 

Library References 
Sunday <5=>19. 

page 860 

46. Pa—Andnen v Bennett 155 A 2d 206, 191 Pa.Su* 
per 150 

49. Pa.—Andnen v Bennett, 9 Chest 16, revd on 
oth grds 155 A 2d 206, 191 PaSuper 150 

page 861 

72. Conn—Stratoundts v. Hanezaryk, 139 A2d 68, 
20 Conn.Sup 443 

Me—Payson v Cohen, 183 A2d 510, 158 Me 297 

§ 36 . -Pleadings 

page 862 

79. Ky—Diaz v. Goodwin Bros Leasing, Inc., 511 
SW2d 680 

Me—CJ.S. cited in Payson v. Cohen, 183 A2d SIO, 
512, 158 Me 297 

§ 37 . -Evidence 

page 865 

24. Mass.—Waserman v Roach, 146 N E 2d 909, 336 
Mass 564 

Miss—C. Buck Bush Rcalty Co. v Whetstone, 266 
So 2d 135. 

26. AU —McNeel Marble Co v Robinette, 65 So 2d 
221. 259 Ala 66 

27. Ala—Kirkman v. Pittman, 111 So2d 583, 269 
AU. 159 
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42. Evidence held sufficient 

(4) AU.—Kirkman v Pittman, 111 So2d 583, 269 

Ala. 159 

Mich—^Zitomer v Kelmenson, 134 N.W.2d 211, 375 
Mich. 206 

NH.—^Brown v. Teel, 236 A2d 699, 108 NH 365 

Tex.—Fraley v Zales Jewelry Co, CivApp, 289 
S,W2d416 

Evidence held insufficient 

AU.—Humphrey v. Boschung, 253 So 2d 769, 287 Ala 
600. 

43. Evidence held insufficient 

Ind —Timberlake v. J. R. Watkins Co., App, 209 
N.E.2d 909, 138 Ind.App. 554, reh. den. 211 
N.E2d 193, 138 Ind App. 554. 

Miss—C. Buck Bush Realty Co v Whetstone, 266 
So2d 135. 

g 33 . -Trial, Judgment and Re- 

view 

page 867 

55. U.S.—Sears v Pauly, C A Mass., 261 F2d 304. 


SUNDAY §42 

Page 871 

A finding of legality may be based 
on an implied contract.^ ^ 

64.5. U S —Sears v Pauly, C A Mass, 261 F 2d 304 

§41. In General 

Library References 
Sunday ©=30. 

page 870 

2. Ark—Chester v. Arkansas State Bd of Chiro- 

praciic Examiners, 435 S W 2d 100, 245 Ark 846 
Cal—People v Lee, 83 Cal Rptr 715, 3 C A 3d 514. 
DC—Dayton Power & Light Co v Federal Power 
Commission, DC, 251 F2d 875, 102 U S App 
DC 164 

NJ—State v Rhodes, 95 A.2d 383, 11 NJ 515 
NY—Hessel v Hessel, 164 NY.S.2d 519, 6 Misc.2d 
861, stating Georgia law 

Tex —Housing Authonty of City of Dallas v Black- 
man, Civ App, 254 S W 2d 548, affd , 254 S W 2d 
103, 152 Tex 21 

3. Ark—Chester v Arkansas State Bd of Chiro- 

practic Exammers, 435 S W 2d 100, 245 Ark 846. 
Pa—Com V Bcvill, 9 D & C2d 319, 6 Bucks 166, 48 
Mun 189—Com v. Bevill, 9 D & C2d 519, 6 
Bucks 166, 48 Mun 189 

Tenn.—Smith v. State. 385 N W 2d 748. 215 Tenn 314. 
W Va —State ex rei Vamey v Ellis, 142 S.E 2d 63, 149 
W.Va 522 

5. Public policy 

Tenn —Smith v State. 385 S W 2d 748, 215 Tenn. 314 
Necessity for statute authorizing perfonnance 
of judicial act 

Tenn —Smith v. State, 385 S W 2d 748, 215 Tenn 314. 

Striet constniction 

Ark—Chester v Arkansas State Bd of Chiropractic 
Exammers, 435 S W 2d 100, 245 Ark 846 

§ 42. Civil Process 

6. Miss—CJ.S. quoted at length in Robb v Ward. 

266 So2d 133, 134. 

Signing of writ by attomey 
Vt—Hamngton v. Gaye, 200 A2d 262, 124 Vi 164 
Issuance of writ over attomey*8 signature 
Vt—Hamngton v Gaye, 200 A.2d 262, 124 Vt 164 

7. NY.—Cutler v Cutler, 217 N.Y.S2d 185, 28 

Misc.2d 526. 

Pa.—Alexander v Long, 33 Northumb L J 79 

page 871 

Show cause order may be properly 
granted by a justice acting out of court 
on Sunday in the absence of statutory 
prohibition.*^^ 

16.5. NY.—Banko v Wcber, 192 NY.S2d 260, 9 
AD2d 720, affd. 193 N.Y.S2d 670, 7 NY.2d 
758, 162 N.E2d 750—Cutler v. Cutler, 217 N.Y 
S2d 185, 28 Misc.2d 326 

17. Miss.—CJ.S. quoted at length in Robb v Ward, 
266 So.2d 133, 134. 

Summons and complaint 
Ala.—Calhoun v. Calhoun, Civ, 243 So.2d 37, 46 Ala 
App 381. 63 A.L R.3d 414 

N.Y,—Chase Manhattan Bank, N A, v Powell, 445 
NY.S.2d 928, 111 Misc2d 1011 

18. NY-Cutler v Cutler. 217 N.YS2d 185, 28 
Misc.2d 526. 

19. Jurisdiction 

(2) Other instances 

N Y.—Hessel v Hessel, 164 NY.S.2d 519, 6 Misc.2d 
g6i—Anonymous v. Anonymous, 428 N Y S 2d 
608, 104 Misc2d 611 
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Page 872 

page 872 

Ga —^Trammel v National Bank of Georgia, 285 S E 2d 
590. 159 Ga App 850 

23. Ga—Evans v Evans. 192 SE2d 158, 229 Ga 
418 

Striet construction 

Fla—Hardcn v Harden, App, 125 So.2d 124 

24. Aflidavit respecting necessity 

(2) Fla—Harden v Harden. App. 125 So2d 124 
26. Conn—Souza v Great Atlantic & Pacific Tea 
Co.. 199 A2d 170. 25 ConnSup 174, app dism 
203 A 2d 674. 152 Conn 727 

§ 45. Criminal Process 

page 873 

41. NY—HesseI v. Hessel. 164 NYS2d 519. 6 
Misc.2d 861 

SC—Sute V Poinsett, 157 SE2d 570. 250 SC 293 

Warrantless arrest not invalid 

Or—State v Kaser, 515 P2d 1330, 15 OrApp. 411 

42. Pa—Com. v. De Pietro. 89 PaDisi & Co. 113. 4 
Bucks Co L R 8—Com v Heyman, ID & C 2d 
580, 16 Beaver 139—Com v Gardner, 9 Ly Corn¬ 
ing 38. 

43. Pa—Com v Heyman, I Pa Dist & Co2d 580. 
16 Beaver CoLR 139—Com v Cash, 56 Sch 
L.R 54 

44. Operating motor vehicle while under influ- 
ence of intoxicating liquor 

Pa—Com v Tankesley, 58 LancRev 175 

45. S.C—State v Poinsett. 157 S E 2d 570. 250 S C 
293 

page 874 

47. Ohio-Sute v MeCoy, 131 NE2d 679. 99 Ohio 
App 161. 

Pa —Com V Cunningham, 30 D. & C 2d 148, 46 Ene 
16 

A plea of not guilty, will cure an 
infirmity in arresting defendant on 
Sunday without a warrant.**’ ^ 

49.5. Ohio—City of Piqua v Collett, App, 151 
NE2d 770 

§ 46. -Search Warrants 

50. Ga—Veasey v State, 147 S.E.2d 515, 113 Ga 
App 187 

Pa.—Com. v. Magaro, 64 Dauph Co 63 

51. N Y.—People v Childets, 283 N Y.S 2d 336, 54 
Misc.2d 752 

Pa —Com. V Prussia, 87 Pa.Oist & Co. 70. 

53. Pa.—Com v Chnst, 64 Dauph.Co. 81 

54. Pa.—Com v. Heyman. 1 D. & C2d 580, 16 
Beaver 139. 

Gambling devices 

(2) Smee pubhcation of Corpus Juns Secundum it has 
been held that service of warrant on Sunday u not 
void.—Com. v. Magaro, 103 A.2d 449, 175 Pa.Super 
79. 

Silice the pablication of Corpus Juris Secundum the 
case of Commonwealth v. McQuaid, 53 Dauph Co 105, 
has been overniled in a decision that service of a search 
warrant was valid under circumstances—Com. v. Ma¬ 
garo, 64 Dauph Co 63 

§ 47. Notices and Publications 

55. N.Y —Ooldhirsch v New York City Dept of 
Transp., 447 N.Y.S.2d 634. 112 Misc.2d 849. 

page 875 

59. Minn.—Kanuck v. Kreuer, 158 N.W.2d 842, 280 
Minn. 232. 

65. Ga.—Gay v. Laurens County, 100 S.E.2d 271, 213 
Oa. 518. 

68. Ky.—Oeth v. Fdty. 421 S.W.2d 860. 
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§ 48. Bail and Other Bonds and Re- 
cognizances 

74. Wis—Reimer^. v State, 143 N W 2d 525, 31 
Wis 2d 457. cert den 87 S Ct 528, 385 U S 980, 
17 LEd2d 442 

§ 49. Filing Pleadings and Other 
Papers 

page 876 

However, where an information is 
exeeuted and filed on Sunday, it will be 
set aside.*^^ 

86.5. Pa—Com V D'Ambrosio, 16 D & C2d 485— 
Com V Cunningham, 30 D & C 2d 148, 46 Ene 
16—Com v Weaver, 30 D & C 2d 631, 11 Chesi 
150 

§ 50. Taking of Depositions 

90. u s -Shcnker v U S. D C N Y, 25 F R D 96 

§ 51. Holding Court 
Library References 
Sunday ^30(6). 

page 877 

94. Mo—State V Lee, 486 SW2d 412 App after 
remand, App, 522 S W 2d 63 

N Y —Jones v East Meadow Firc Dist, 249 N Y S 2d 
771, 21 AD.2d 129 

Pa—Com V Beviit, 9 D & C 2d 519, 6 Bucks 166, 48 
Mun 189 

W Va —State ex rei Vamey v Ellis, 142 S E 2d 63, 149 
WVa 522 

96. NY—People v Reedy, 164 NYS2d 658, 6 
Misc 2d 963. aflfd. 173 N Y S 2d 1, 4 N Y 2d 123, 
149 N E 2d 509 

Wis—R eimers v State, 143 NW2d 525, 31 Wis2d 
457, cert den 87 S,Cl. 528, 385 US 980. 17 
L Ed 2d 442 

97. NY—People v. Reedy, 164 NYS2d 658, 6 
Misc 2d 963, affd 173 N Y S 2d 1, 4 N Y 2d 123, 
149 N E 2d 509 

98. NY—People v Ives, 159 NYS2d 656, 4 
Misc 2d 827—People v Reedy. 173 N Y S 2d 1, 4 
NY2d 123, 149 NE2d 509—People v Rogers, 
241 N y S 2d 996, 39 Misc 2d 687. 

2. Tenn—Smith v Sute. 385 SW2d 748, 215 Tenn 
314 

page 878 

4. US—CJ.S. dted in Williams v National Sur 
Corp, D C Ala, 153 F Supp 540, 543, affd , C A, 
257 F.2d 771—Williams v. National Sur Corp. 
CAAla., 257 F2d 771 

Tcx.—Rowan & Hope v. Valadez, Qv App, 258 S.W 2d 
395, err ref no rev err 

7. towa—CJ jS. dted in Lessenhop v Norton, 153 

NW2d 107, U5, 261 lowa 44 

8. Tenn —Smith v. State, 385 S W 2d 748. 215 Tenn 

314. 

§ 53. Judgment, Order, or Decree» 
and Proceedings for Review 

page 879 

30. Discontlmiance does not resuit 

Ala.-Ex parte Shade, 43 So.2d 319, 253 Ala. 139 

page 880 

37. Pa.—Com v. Bevill, 9 D. & C.2d 519, 6 Bucks 
166, 48 Mun. 189. 

38. N.Y.—People v. Reedy, 164 N.Y.S2d 658, 6 
Misc2d 963, affd. 173 N.Y.S.2d 1, 4 N.Y.2d 123, 
149 N.E2d 509. 


39, nY—P eople v Ives, 159 N Y.S.2d 656, 4 
Misc 2d 827—People v Reedy. 164 N.Y S 2d 658, 

6 Misc2d 963. affd 173 N.YS2d 1. 4 NY2d 
123, 149 N E.2d 509—People ex rei Crawford v 
0’Hara, 183 N Y S 2d 648, 17 Misc.2d 152—Peo¬ 
ple v Rogers, 241 N Y S 2d 996, 39 Misc 2d 687 

§ 54. Arbitration and Award 

Under statute prohibiting judicial 
proceedings on Sunday arbitration pro¬ 
ceedings and awards have been held 
void where hearings have been held on 
Sunday.^' ’ 

51.5. NY—Katz v Uvegi. 187 NYS2d 511, 18 
Misc2d 576. affd 205 NYS2d 972, 11 AD2d 
773 

§ 55. Miscellaneous Matters of Judi¬ 
cial or Official Nature 

page 881 

54. Pa—Com v Heyman, 1 PaDist & Co2d 580, 
16 Beaver Co LR 139 

Disciplinary proceedings by administrative 
board 

N Y —Jones v East Meadow Fire Dist, 249 N Y S 2d 
771, 21 AD2d 129 

Permission for certaln acts held not extended to 
other transactions 

Ohio—Drockton v. Board of Elections of Cuyahoga 
County, 240 N E 2d 896, 16 Ohio Misc. 211 

Adoption of zoning regulatlons 
Conn —Old Lyme Associates Corp. v. Zoning Commis- 
sion of Town of Old Lyme, 333 A2d 406, 31 
Conn Sup 440 

page 882 

84. N Y —Jones v East Meadow Fire Dist., 249 N Y 
S2d 771. 21 AD2d 129 

SUNSET. 

page 884 

What constitutes “sunset” within 
the meaning of regulations proscribing 
the time when hunting is permitted see 
Game § lOb. 

SUPERINTEND. 

page 887 

58. Tex —Nederlandsch-Amerikaansche-Stoomvaart- 
Maatschappij, Holland-Amenca Line v Vassallo, 
Civ App. 365 S.W.2d 650, 656. 

59. Tex —Nederlandsch-Amerikaansche-Stoomvaart- 
Maatschappij, Holland-Amenca Line v. Vassallo, 
Qv App. 365 S.W.2d 650, 656 

60. Tex —Nederlandsch-Amenkaansche-Stoomvaart- 
Maatschappij; Holland-Amenca Lme v. Vassallo, 
Civ App., 365 S W.2d 650, 656. 

61. Tex —Ncderlandsch-Amerikaansche-Stoomvaart- 
Maatschappl), Holland-Amenca Line v. Vassallo, 
Civ.App.. 365 S.W.2d 650, 656. 

62. Tex —Nederlandsch-Amenkaansche-Stoomvaart- 
Maatschappij, Holland-America Lme v Vassalo, 
Civ.App.. 365 S.W.2d 650, 656. 

63. Tex.—Nederlandsch-Amenkaansche-Stoomvaart- 
Maatschappij; Holland-America Lme v. Vassallo, 
Civ.App., 365 S.W.2d 650, 656. 

65. Tex —Nederlandsch-Amerikaanschfr-Stoomvaart- 
Maatschapp^; Holland-America Line v. Vassallo, 
Qv.App., 365 S.W.2d 650, 656. 

66 . Tex.—Nederlandsch-Amerikaansche-Stoomvaart- 
Maatschapplj; Holland-America Line v. Vassalla 
Civ.App., 365 S.W.2d 6Sa 656. 
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SUPERIOR. 

89. Similarly defined 

“Supenor" means one who is above another in rank, 
station or office —Abbott v Myers, 251 N E 2d 869, 
873. 20 Ohio App 2d 65 

SUPERSEDE. 

page 889 

96. Similarly defined 

(3) To stand as a substitute for—U S v Eller, DC 
N.C. 144 FSupp 284, 285 

Cal —Woodmansee v Lowery, 334 P 2d 991, 995, 167 
CA.2d 645 

98. U S —U S V Eller, supra, n. 96 

Similarly defined 

(2) Word "supersede" means "to set aside or cause to 
be set aside as invalid, useless, or obsolete usually in 
favor of something mentioned" —Bielat v Folia, Ind , 
228 NE2d 888, 892, 141 Ind App 446 

99. U S.—U S. V Eller, supra, n 96 

I. Ala—Randle v. Payne, 107 So.2d 907, 910, 39 

Ala.App 652 

7. Cal.—Woodmansee v Lowery, 334 P.2d 991, 995, 
167 C.A.2d 645 

Colo.—CJ.S. quoted in City of Canon City v Mems, 
323 P 2d 614, 619, 137 Colo. 169—CJ.S. quoted in 
Woolverton v City and County of Denver, 361 
P.2d 982, 984, 146 Colo. 247 

9. Colo—CJ.S, quoted in City of Canon City v. 

Mems, 323 P2d 614, 619, 137 Colo 169—C.J.S. 
quoted in Woolvenon v Oty and County of Den¬ 
ver, 361 P 2d 982, 984, 146 Colo 247 

10. U.S.—U.S. V. Eller, D.CN.C. 114 F.Supp. 284, 
285. 

Colo.—CJ.S. quoted in City of Canon City v, Mems. 
323 P 2d 614, 619, 137 Colo. 169—CJ.S. quoted in 
Woolverton v. City and County of Denver, 361 
P.2d 982, 984, 146 Colo 247. 

II. Colo.—CJ.S. quoted in City of Canon City v, 
Merris, 323 P2d 614, 619, 137 Colo. 169—CJ.S. 
quoted in Woolverton v City and County of Den¬ 
ver, 361 P.2d 982, 984, 146 Colo. 247 

12. Colo—CJ.S. quoted in City of Canon City v 
Mems, 323 P.2d 614, 619, 137 Colo 169—CJ.S, 
quoted In Woolverton v City and County of Den¬ 
ver, 361 P 2d 982, 984, 146 Colo 247 

13. Cal-Woodmansee v Lowery, 334 P.2d 991, 995, 
167CA2d 645. 

Colo —CJ.S. quoted in City of Canon City v. Mems, 
323 P.2d 614, 619, 137 Colo 169—CJS. quoted in 
Woolverton v City and County of Denver, 361 
P 2d 982, 984, 146 Colo 247 
N.Y.—People v. Schildhaus, 180 N Y S.2d 377, 379, 15 
Misc2d 377 

14. Colo.—CJS. quoted in Oty of Canon City v 
Merris, 323 P 2d 614, 619, 137 Colo. 169—CJS. 
quoted in Woolverton v Oty and County of Den¬ 
ver, 361 P.2d 982, 984, 146 Colo. 247 

N.Y—People v Schildhaus, 180 N.Y S2d 377, 379, 15 
Misc.2d 377 

**Supersede(L ” 

17. Similarly defined 

(1) The word "superseded" means to make void or 
useless especially by superior power, to cause to be set 
aside; to render obolete, and to take the place of.—^Ja- 
cobs V Uggett, Mo.. 295 S W.2d 825, 829 

SUPERSEDEAS 

§ 1. Definition, and Nature and 
Scope of Remedy 

Library References 
Appeal and Error Superse¬ 
deas <s=>l. 


page 890 

2. Del —Ellis D Taylor. Inc v Craft Builders, Inc, 
Ch. 260 A 2d 180 

4. Wash—In re Koome, 514 P2d 520, 82 Wash 2d 

816 

5. Cal —Musicians Club of Los Angeles v Supenor 

Court In and For Los Angeles County, 331 P2d 
720, 165 C A 2d 67 

page 891 

7. 111—CJ.S. cited in Cahokia Sportservice, Inc v 
Illinois Liquor Control Commission, 336 N E 2d 
276, 280, 32 111 App 3d 801 

11. III —Fairfield Sav and Loan Ass’n v Central Nat 
Bank m Chicago, 154 NE2d 333, 19 111 App 2d 
465 

Not absolute right except when expressly pro- 
vided by statute 

Conn —City of Hartford v Public Utilities Commission, 
Com P1. 309 A 2d 844, 30 Conn Sup 244 

Neb—Hali v Hali. 126 NW2d 839, 176 Neb 555 

12. Cal —People ex rei San Francisco Bay Conserva- 
iion and Development Commission v Town of 
Emeryville, 72 CalRptr 790, 446 P 2d 790, 69 
C 2d 533 

17. N J —CJ.S. cited in Two Guys From Hamson, 
Inc v Furman, 157 A2d 351, 353, 59 NJ Super 
135 

Amounts to granting or refusing iidunctive re- 
lief 

111.—Cahokia Sportservice. Inc v Illinois Liquor Con¬ 
trol Commission, 336 NE2d 276, 32 111 App 3d 
801 

18. Stay of execution 

(3) Other instances 

N J —CJ.S. cited in Two Guys From Harnson, Inc v 
Furman. 157 A.2d 351, 353, 59 NJ Super 135 

19. Distinguished from injunctions and re- 
straining orders 

Wash—In re Koome, 514 P2d 520, 82 Wash.2d 816 

21. Tenn—Royal-Clothing Co. v Holloway, 347 
SW2d 491, 208 Tcnn 572 

22. Cal—Sun-Maid Raisin Growers of Cal v. Paul. 
40 Cal.Rptr. 352, 229 CA2d 368 

26. Ala —Southern Elee Supply Co, Inc v. Borden, 
Civ, 295 So 2d 256, 52 Ala App. 535 

27. Ala.—Southern Elee Supply Co, Inc , v Borden, 
Civ , 295 So 2d 256, 52 Ala.App 535 

§ 2. Jurisdiction and Authority to 
Grant Supersedeas 

page 892 

29. U.S—Berryhill v Gibson, DC Ala, 331 FSupp 
122, cert den. 92 SCt 2487, 408 U.S 920, 33 
L Ed.2d 331 

Cal.—Sun-Maid Raisin Growers of Cal. v PauL 40 
CalRptr 352, 229 C A2d 368—People ex rei San 
Francisco Bay Conservation and Development 
Commission v Town of Emeryville, 72 Cal Rptr 
790, 446 P.2d 790, 69 C2d 533 

30. Tenn —State v. Johnson, 569 S.W,2d 808. 

34. Ky.—CJ.S. cited in City of Louisville v City of 
St Matthews, 316 SW.2d 210, 211 

39. Cal.—Dosch v. King, 13 Cal.Rptr 765, 192 
CA2d 800 

S C —City of Spananburg v Bclk’s Department Store 
of amton, 20 S E 2d 157, 199 S C 458 

§ 3. What May Be Superseded 
Library References 
Supersedeas ‘S»2. 
page 893 

54. Cal—Sun-Maid Raisin Growers of Cal. v Paul, 
40 Cal Rptr 352, 229 C.A 2d 368 


SUPERSONIC 

Page 899 

Wis—CJ.S, quoted in Slabosheske v Chikowske, 77 
N W 2d 497, 503, 273 Wis 144 
56. N D —Haaland v Verendrye Elee Co-op, 66 
N W 2d 902 

58. Grounds 

Cal—Sun-Maid Raism Growers of Cal v Paul, 40 
CalRptr 352, 229 C A 2d 368 
61. Tex —Kantor v Herald Pub Co, Inc. App 12 
Disi. 632 S W 2d 656 

§ 4. Proceedings to Obtain 

page 894 

72. Facts authorizing writ presumed to exist 
Tex—Pruett v Hamilion, Civ App , 259 S W 2d 916 
Application not required 
Cal—Sun-Maid Raisin Growers of Cal v Paul, 40 
CalRptr 352, 229 CA2d 368 
77. Cal -Sun-Maid Raisin Growers of Cal v Paul, 
40 Cal Rptr 352, 229 C A.2d 368. 

§ 8. Operation and Effect 

page 896 

26. U S.—Fehlhaber v Fehlhabcr, C A Fla , 664 F 2d 
260 

Fla —Pennsylvania Threshermen & Farmers’ Mut Cas 
Ins Co. V Barrett, App, 174 So2d 417 

27. US—In re Chong, BkrtcyHawaii, 16 BR. 1 
Fla —Pennsylvania Threshermen & Farmers' Mut Cas 

Ins Co. V. Barrett, App, 174 So.2d 417 
Mass—Healy v McAbee, 366 N E2d 769, 5 Mass.App. 
608 

Ohio—C JJS. cited in Dibert v Ross Pattem Foundry & 
Development Co., 160 N E 2d 862, 865. 

page 897 

29. Cal.—Superior Court of Los Angeles County v 
Distnet Court of Appeal, Second Appellate Dist, 
Division One, 54 aiRptr 119, 419 P2d 183, 65 
C.2d 293. 

30. Pa —^Westmoreland Cas Co. v. Worlunen’s Com- 
pensation Appeal Bd, 379 A.2d 1080, 32 Pa 
Cmwlth 492 

A self-executing judgment is not af- 
fected by supersedeas.”^ 

35.5. Miss.—Mississippi Power & Light Co v. Town 
of Coldwater, 99 So 2d 443. 234 Miss 615 

§ 10. Bonds 

48. Fla.—Flonda East Coast Ry. Co. v. Atlantic 
Coast Lme R. Co., App, 178 So2d 215 

Order directing clerk to file bond held properly 
refused 

Ohio—Dieckman v Heneghan, App., 177 N.E.2d 798 

page 898 

53. Ala—Oibson v Elba Exchange Bank, 96 So2d 
756, 266 Ala 426 

page 899 

SUPERSONIC. In physies, pertain- 
ing to vibrations and waves whose fre- 
quencies are greater than those which 
affect the human ear, that is, greater 
than about 20,000 per second.'" 

1.50. Webster New Int D 

‘*Supersoiiic corridor** is a theoretical avenue in the 
air, normally 20 nautical miles wide and flrom 300 to 
600 nautical miles long and comdors are adopted by 
Strategic Air Command in conjunction with U.S. Air 
Force—Neher v. U S., D.CMinn., 265 FSupp 210, 
213 

**Supersonic fllght** is one in which aircraft travels at 
speeds in excess of speed of sound.—Neher v US.. 
D.CMinn. 265 FSupp. 210, 212 



SUPERVISE 

Page 899 

SUPERVISE. 

5. Fla.—Continental Cas Co v Bonhwick, App, 177 
So 2d 687, 689 

7. Va.—Bacigalupo v Fleming. 102 S.E.2d 321, 325, 

199 Va 827 

8. Fla—Continental Cas Co v Borthv^ick, App, 177 

So 2d 687, 689 

9. Fla—Continental Cas Co v Bonhwick, App, 177 

So 2d 687, 689 

Tex —Nederlandsch-Amenkaansche-Sioomvaan- 
Maatschappij, Holland-Amenca Line v Vassallo, Civ 
App . 365 S W.2d 650, 656 

11. Similarly defined 

(1) To supenntend or oversee with power of di- 
reciion.—State ex rei Board of Ed of Whithall City 
School Dist. V Board of Ed of Columbus City School 
Dist, 179 N E 2d 347. 348, 172 Ohio St 533 

(2) Supervise means to co-ordinate, direct, and in- 
spect continuously and at first hand the accomphshment 
of another, or to oversee with powers of direction and 
decision the implementation of one's own or another's 
intentions —Saxton v St Louis Stair Co , Mo App ,410 
S W 2d 369, 377 

14. Fla—Continental Cas Co v Bonhwick, App, 
177 So 2d 687, 689 

SUPERVISION. 

page 900 

29. N Y —CJ.S. cited in Application of Combs, 237 
N.Y.S2d 857, 863, 38 Misc2d 242 

30, N Y.—C J.S. cited in Application of Combs, 237 
N Y S 2d 857, 863, 38 Misc 2d 242 

32. To oversee with direction 

Mo—Schabbing v Seabaugh, App, 395 SW.2d 256, 
259 

33. Fla—Continental Cas Co v Bonhwick, App, 
177 So 2d 687, 689 

34. Being under someone*s control 

IU —Lotnch V Life Pnnting & Pub Co, 253 N E 2d 
899, 902, 117 111.App 2d 89 

37. Similarly deflned 

Word “supervision" means the direction and cntical 
evaluation of instniction —Continental Cas. Co. v Bor- 
thwick, App , 177 So 2d 687, 689 

page 901 

SUPINATION. The rotation of the 
hand and arm so that the palm is 
tumed up. It involves one hundred 
and eighty degrees of rotation.**^ ^ 

43.50. N J — Wilson V. Grecnacres Country Club, 125 
A2d 539, 542, 41 NJ Super 530 

SUPPLEMENT. 

46. Other definitions of similar import 
N.J—Holland v Lincoln Nat. Life Ins Co , 131 A2d 
428, 45 NJ Super 66 

SUPPLEMENTAL. 

page 902 

61. N J —^Holland v, Lincoln National Life Insurance 

Co. 131 A.2d 428. 429, 45 N J.Super. 66 ' 

Wyo.—In re Bndger Val Water Conservancy Dist., 401 
P.2d 289, 291 

Similarly defined 

lowa—Herman M Brown Co v. Johnson, 82 N W 2d 
134, 143, 248 lowa 1143. 

62. N J —Holland v Lincoln National Life Insurance 
Co. 131 A2d 428, 429, 45 NJ Super. 66. 

Wyo.—In re Bndger Val Water Conservancy Dist, 401 
P2d 289, 291 

63. N J —Holland v Lincoln National Life Insurance 
Co. 131 A 2d 428, 429, 45 N J Super 66 

Wyo—In re Bndger Val Water Conservancy Dist, 401 
P2d 289, 291 


68. Similarly expressed 
lowa—Smaha v Simmons, 60 N W 2d 100, 102, 245 
lowa 163 

SUPPLY or SUPPLIES. 

page 903 

80. As applied to a vessel, the word “supplics" means 
those articles which a boat may find to be neces- 
sary for consumption and use on a voyage — 
Waterman S.S Corp v State, 124 So2d 65, 67, 
271 Ala 441. 

page 904 

14. Insurance premiums not included 
Fla —Santa Rosa County for Use and Benefit of J E 
Daniels, Inc v Raymond Blanton Const Co, 
App, 138 So2d 518, 520 

16. U S —Minneapolis Moline Co v. U S, 149 
FSupp 146, 148, 137 CtCl 790 

17. U S.—Minneapolis Moline Co v U S, 149 
F Supp 146, 148, 137 Ct C1 790 

SUPPORT. 

page 905 

27. Similarly defined 

“Suppon" is sustenance, maintenance, subsistence, 
sustentation, Iivelihood, living—Stnte v McGinnes, 
C A Pa, 330 F.2d 234, 239 
31. Similarly defined 

"Support" means to hold up or in position, to serve 
as foundation or a prop for—Susskind v 1136 Tenants 
Corp., 251 N Y S 2d 321, 329, 43 Misc 2d 588 

page 906 

Support ofpersons. 

54. N Y -Gallin v Stafford, 188 N Y S 2d 137, 140, 
18 Misc 2d 786 
Similarly defined 

(1) “Support” generally imports the provision of the 
necessanes of Iife and means of Iivelihood, including 
food, shelter and clothing —Ricci v Ricci, 232 A2d 
709, 713, 96 NJ Super 214 

62. La.—Bums v Burns. App., 197 So2d 89, 92 

63. La—Bums v Bums, App, 197 So 2d 89, 92 

64. La—Burns v Bums, App, 197 So.2d 89, 92. 

66 . ‘*Suppon” in its ordinary signiflcation includes not 

merely board, but everythmg necessary to proper 
maintenance—In re Monzzo, Mass., 139 N E2d 
719, 720, 335 Mass. 251 

67. NY.—Gallin v Staffoid, 188 NYS2d 137, 140, 
18 Misc 2d 786 

68. N Y.-Galhn v Stafford, 188 N Y.S 2d 137, 140, 
18 Misc 2d 786 

70, NY—Gallin v Stafford, 188 NYS.2d 137, 140, 
18 Misc 2d 786 

page 907 

71. Mass—In re Monzzo, 139 NE2d 719, 720, 335 
Mass 251 

76, Ohio—Day v. Brooks, 224 NE2d 557, 561, 10 
Ohio Misc. 273. 

page 909 

17. To effectively prevent from using 

U.S,—Rodgers v U S, D.C Cal., 158 F Supp 670, 680 

page 910 

SUPREMACY CLAUSE. As Article 
6, § 2 of the federal Constitution see 
C.J.S. Constitutional Law § 3. 

page 911 

SURFACTANT. A substance used to 
break down the wax on a weed so that 
a weed-killing substance can enter the 
plant.^®^ 

483, Tex —Geigy Chemical Corp. v Hali, Qv App., 
449 SW2d 115, 117 
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SURPLUS. 

page 912 

58. Cal —Comstock v Fiorella, 67 Cal Rptr. 104, 107, 
260 C A 2d 262 

59. Cal —Comstock v Fiorella, 67 Cal Rptr 104, 107, 
260 C A 2d 262 

60. Cal —Comstock v Fiorella, 67 Cal Rptr 104, 107, 
260 C A 2d 262 

65. Similarly defined 

(1) The amount over and above a reasonable amount 
held for contingencies —Gordon v Brunson, 253 So 2d 
183, 187, 287 Ala 535 

66. Nev —Tupper v Kroc. 494 P 2d 1275, 1280, 88 
Nev 146 

Similarly defined 

(1) US—Anderson v US. DCCal, 131 F.Supp 
501 

69. Cal —Comstock v Fiorella, 67 Cal Rptr 104,107, 
260 C A 2d 262 

page 913 

76. U S —U S. V Zions Sav & Loan Ass’n, C A Utah, 
313 F2d 331, 335 

Cal—Piedmont Pub Co v Rogers. 14 Cal Rptr 133, 
144, 193 CA2d 171—Comstock v Fiorella, 67 
Cal Rptr. 104, 107, 260 C A 2d 262 
La —National Manufacture & Stores Corp v Fontenot, 
App. 86 So 2d 238 

77. Similarly expressed 

(1) Mo—Amencan Life & Acc Ins. Co. v Love, 
Mo, 431 SW2d 177, 180 

79. Similarly defined 

(1) The excess of gross assets over the par value of its 
outstanding shares without deduction of debts or Iiabib- 
ty —Household Fmance Corp. v Robertson, Mo., 364 
SW2d 595, 601 

SURPLUSAGE. 

page 916 

33. Tex.—CJ3. cited in Morrow v Morrow, Civ 
App, 382 S W.2d 785, 786 

SURPRISE. 

36. Cal —Tammen v San Diego County, 58 Cal.Rptr 
249, 255, 426 P.2d 753, 66 C 2d 468—People By 
and Through Dept of Public Works v Hunt, 82 
Cal Rptr 546, 553, 2 CA3d 158 

page 917 

37. Mo —Hamm v Hamm, App, 437 S W 2d 449, 
453 

SURRENDER, 

page 918 

In conveyancing. 

67. Fla.—Kanter v Safran, 68 So.2d 553, 556 

N H—Wein v Arlen*s, Inc., 103 A.2d 86, 88. 98 NH. 
487 

SURREPTITIODS. 

page 919 

71. Similarly defined 

(1) “Surreptitious" means (1) done, acquired, etc., by 
steaith, or without proper authonty; clandestine; (2) 
acting. or doing something, clandestinely, stealthy.— 
Application of Joiner, 4 Cal.Rptr. 667, 669, 670, 180 
CA2d 250 

SURREPTITIOUSLY. 

72. Similarly defined 

(1) “Surreptitiously*' means fraudulently or without 
proper authonty.—Taylor v. S & M Lamp Co, 12 
Cal Rptr 323, 326, 190 C A 2d 700. 
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SYMPATHY 

Page 932 


SURROUND. 

74. Not complete enclosure 

The verb "surround" m its noimal usage does not 
require that surrounded object be enclosed m all planes, 
and It is sufficient if object is encompassed in given 
plane—Meulenberg v Scott, 314 F2d 538, 543, 50 
CCPA 1058 

SURVEY. 

page 920 

81. Similarly expressed 

(1) A “survey" is the act by which quantity of a 
parcel of land is ascertained —Miller v Lawyers Title 
Ins Corp. DCVa, 112 FSupp 221. 224 
Other definitions 

U S —Gehng, Hoban & Co v U S , Cust Ct, 293 
F Supp 433. 437 

82. Similarly defined 

(1) A “survey” is process by which parcel of land is 
measured and its contents ascertained.—Overstreet v 
Dixon, 131 SE.2d 580, 583, 107 GaApp 835 
85. U S —Miller v Lawyers Tille Ins Corp, supra, n 
81 

Similarly expressed 

(1) A statement of or a paper showing the resuit of 
the survey with the courses and distances and quantity 
of the land.—Overstreet v Dixon, Ga App, 131 S E 2d 
580, 583 

96. Other definitions 

US.—Gehng, Hoban & Co v US. Cust.Ct, 293 
F Supp. 433, 437 

Phrases. 

97. Hydrographic survey is a very extensive survey 
made by qualified engineers. the end product of 
which is a map illustrating and defmmg all the 
water features of a particular area, including 
streams, spnngs, wells, or other water sources, the 
distnbution systems including ditches, pipelmes, or 
other means of conveyance, and the lands upon 
which the water is used in the area surveyed.—In 
re Escalante Val Drainage Area, 355 P 2d 64, 65, 
11 Utah 2d 77 

Surveymg. 

Similarly defined 

(1) "Surveymg’' is the Science of determinmg the 
positions of the points on the earth's surface for the 
purpose of making a graphic representation of the area, 
and It is not limited to land measunng alone —Gehng, 
Hoban & Co. v U S. Cust Ct. 293 F.Supp 433, 437 
1. Hydrographic surveying 
US—Gehng, Hoban & Co v U.S, CustCt.. 293 
FSupp 433, 437. 

SURVIVOR. 

page 922 

45. NC—Hummell v Hummell, 85 SE2d 144, 145, 
241 N C 254 

SC—Croft V. McKie, 111 S.E2d 210, 213, 214, 235 
S.C 231. 

46. SC-Ciofl v. McKie. 111 SE2d 210, 213, 214, 
235 S C. 231 

49. Similarly defined 

(1) One who outlives another person, a time or an 
event 

N C —Hummell v. Hummell, supra, n 45 
51. N.C —Hummell v Hummell, supra, n 45. 

SUSPEND. 

page 924 

70. Anz.—Anonymous v Supenor Court In and For 
Pima County, 457 P 2d 956, 960, 10 Anz App. 
243 

73. May mean permanent stop 

Though Word suspend usually connotes something 
temporary, it can be u.sed to mean “a permanent stop" 


or "discontinuation" Ridenhour v Millman Pub Co, 
383 N E 2d 803, 805, 23 111 Dec 36, 66 111 App 3d 1049 
78. N J —La Polla v Board of Chosen Freeholders of 
Union Couiii>. 176 A2d 821. 829, 71 NJ Super 
264 

84. Anz —Anon>mous v Supenor Court In and For 
Pima Count>, 457 P 2d 956, 960, 10 Anz App 
243 

page 925 

96. Ark —C.J.S. quoted in Russ v Civil Service Com- 
mission of Pine BlufT, 262 SW2d 137, 138, 222 
Ark 666 

97. Ark —CJ.S. quoted in Russ \ CivU Service Com- 
mission of Pine BlufT. supra, n 96 

Suspended. 

3. Ark—Gerard v State, 363 SW2d 916, 917. 235 
Ark 1015 

5. Ark—Gerard v State, 363 SW2d 916, 917. 235 

Ark 1015 

6 . Ark—Gerard v State. 363 SW2d 916, 917, 235 

Ark 1015 

7. May mean or imply termination 

“Suspended" normally means temporary cessation but 
in the connection with which it is used. it can mean or 
imply termination —Gaston v Pittman, D C Fla, 285 
F.Supp 645. 649 

SUSPENSION. 

page 926 

12. May mean permanent stop 

Though Word “suspension" usually connotes some¬ 
thing temporary, ii can be used to mean “a permanent 
stop" or “discontinuaiion" Ridenhour v Mollman 
Pub Co, 383 N.E2d 803, 805, 23 IIIDec 36, 66 
111 App.3d 1049 

13. Similarly defined 

(1) Suspension is a temporary stop of a nght, a law, 
or the like —Sunny Brook Farms v Omdahl, 259 P.2d 
383, 385, 42 Wash 2d 788. 

(2) "Suspension,” given its common and ordinary 
meanmg, connotes simply a temporary cessation or a 
holding in abeyance —Kansas State Bd of Healing Arts 
V Seasholtz, 504 F.2d 576, 578, 210 Kan 694 

14. Neb.—Flammgo, Inc v Nebraska Liquor Control 
Commission, 173 NW2d 369, 371, 185 Neb 22 

It infers an expectation or purpose of 
resumption.**' * 

16.1. Neb —Flammgo, Inc v Nebraska Liquor Con¬ 
trol Commission, 173 N.W2d 369, 371, 185 Neb 
22 

25. Wash —Sunny Brook Farms v Omdahl, supra, n 
13 

26. Wash —Sunny Brook Farms v Omdahl, supra, n. 
13 

SUSPICION. 

page 927 

33. Similarly defined 

The act or an instance of suspecting; imagination or 
apprehension of something wrong or hurtful without 
proof or on slight evidence —State v Banck, 389 P 2d 
170, 175, 143 Mont 273 

39. S C —State v Hyder, 131 S E 2d 96, 100, 242 S C 
372. 

Wis—C.J.S. clted in Gordon v Gordon, 71 N.W2d 
386, 392, 270 Wis 332. 

SWAGE. 

page 929 

56. Swaging tap forms threads by deforming the metal 
and displacing it into the form of the desired 
thread —Bendix Corp. v. Balax, Inc, CAWis, 
421 F2d 809, 811 


SWAMP. 

58. Ga —Sharpe v Savannah River Lumbcr Corp. 87 
SE2d 398, 400. 211 Ga 570 

SWAMPER. 

61. Similarly defined 

(I) A “swamper" on a "ng up" truck is one who 
gives orders or directions to another—Fontenot v Na¬ 
tional Transfer Co, La App , 99 So 2d 795, 806 

SWEAR. 

65. Conn—Bell & Zajicek, Inc v Heyward-Robin- 
son Co., 182 A2d 339, 340, 23 ConnSup 296. 

SWEAT. 

''Sweat battens" are wooden divid- 
ers placed between cargo and hull of a 
ship to prevent condensation on the 
hull from damaging cargo."'®^ 

70.5. U S —Lemon v Bank Lines. Ltd , C A.Ga, 656 
F2d 110, 112 

SWIFT. 
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SWIMe 

The term is also employed to denote 
an apparatus on which coils of wire are 
put in such a manner that the wire 
may be drawn through a tempering 
furnace.®* ‘ 

88,1. N J —Lonncz v John A Roebhng’s Sons Co., 
96 A 2d 687, 25 N.J.Super 457 
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Smmming pool. 

90. Held to be swimming pool 
(1) Basin of concrete with bottom runntng from 
depth of 0 to 44 mches and several thousand square feet 
in area which was designed to be filled with water, was a 
swunming pool rather tban a children's amusement 
device—Bemi & Mumi, Inc v Streifthau, 214 N E.2d 
252, 253, 5 Ohio App2d 164 
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SYMBOL. 

15. Similarly defined 

(1) A "Symbol" is merely a vehicle by which concept 
IS transmitted from one person to another—Davis v. 
Firment. DCU, 269 F.Supp 524, 527. 

Representative of idea 

Uniess it represents a particular idea a "symbol" 
becomes meanmgless, and is, in effect, not really a 
Symbol at all 

U S —Davis V. Firment. D C La, 269 F.Supp 524, 527. 

SYMPATHIZE. To suffer with; to 
agree in nature, disposition, qualities, 
or fortunes; to feel compassion; to 
condole; to approve or incline to ap- 
prove.'®“ 

18.50. D.C—US V. Utnmore, CA., 215 F2d 847, 
849, 94 U.S.App.DC 268. 

SYMPATHY. A sharing of sorrow or 
a feeling of compassion. It is not 
something that is generally thought of 
as being expressed by the payment of 
money.“^° . 

2030. U.S—Tomlinson v. Hine, CAFla, 329 F2d 
462, 466 



SYNCHRONIZATION 
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SYNCHRONIZATION. 
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As the operatiori of two radio broad- 
casting statioris simultaneously upon 
the same frequency and with identical 
programs see Telegraphs, Telephones, 
Radio, and Television § 293. 

SYNCOPAL EPISODES. Psycho- 
motor seizures which cause the patient 
to lose contact with his surroundings 
and stare into space.^* “ 

28.50. Pa—Auerbach v Philadelphia Transp Co, 
221 A.2d 163, 170, 421 Pa 594 

SYNDROME. 
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41. Similarly defined 

(2) A “syndrome" is a group oF signs ihat collectively 
pomt to a disorder—In Interest of AN, ND, 201 
NW2d 118, 120. 

Shoulder-hand syndrome 
A syndrome charactenzed by severe constant intracta- 
ble pain in the shoulder and arm, limited joint-motion, 
diffuse swelling of the distal part of the upper extremity, 
fibrosis and atrophy of muscles, and decalafication of 
underlymg bones. The cause is not well understood. It 
is similar to and may be identical with, or may be a 
form of, causalgia (reilex sympathetic dystrophy)—■ 
Kashin v. Food Fair, Inc. Fla, 97 So2d 609, 613 

42. CoUection of symptoms 

US—Hali V U.S, DCLa-, 136 F.Supp. 187, 194 

Dumping syndrome, Dumping 
syndrome is a condition whereby food 
is prematurely dumped by the stomach 
into the small intestine prior to proper 
digestion.^^ ’ 

45.5 Me —Perry v Hartford Acc and Indem Co , 
481 A.2d 133, 135 

SYNERGISM. In physiology, co-op- 
erative action of discrete agencies such 
that the total effect is greater than the 
sum of the two effects taken indepen- 
dently.^^" 

45.50. U.S.—University of Illinois Foundation v 
Block Drug Co, C.A 11!.. 241 F 2d 6, 13—Appli¬ 
cation of Davis, 305 F.2d 501, 504, 49 CCPA 
1196—Metropolitan Life Ins Co. v Main. CA 
Fla, 383 F.2d 952, 956 

Similarly expressed 

“Synergism" is a very broad term meaning combined 
action of two or more agents which is greater than the 
sum of action of one of agents used alone 
U.S.—Application of Luvisi, Cust & Pat. App., 342 
F.2d 102, 109, 52 CCPA 1063—Qeeton v Hew- 
lett-Packani Co. DCMd., 343 FSupp 1215, 
1225. 

SYNERGISTIC. A product contain- 
ing two drugs is said to be “synergis- 
tic^* if the combined therapeutic effect 
of the two drugs taken together is 
greater than the sum of the effects of 
the drugs taken separately."^* ™ 

45.70. U.S.—U S V Chas Pfizer & Co. D C.N Y , 
245 FSupp 801, 807 
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SYNTHETIC. With respect to chem- 
istry, of, pertaining to, or formed by 
artificial synthesis.^* ^ 

56.5. U S —Application of Wakefield, Cust & Pai 
App, 422 F.2d 897, 902, 904 

Similarly defined 

(I) Noting or pertaining to compounds formed by 
Chemical reaction in a laboratory, as opposed to those of 
natural ongin 

U S —Application of Wakefield. Cust & Pat App , 422 
F 2d 897, 902, 904 

SYSTEM. 

60. Phrases 

(3) "Vendor system" is a method of distnbuting milk 
under which milk is sold by dairy companies to vendors 
operating their own trucks who resell to retailers —.Milk 
Wagon Drivers’ Union v Lake Valley Farm Products, 
Inc. 111, 61 SCt 122, 124, 311 US 91, 85 L Ed 
63—Milk Wagon Dnvers Union of Chicago, Local 753, 
V Meadowmoor Daines, 111.61 S Ct 552, 554, 312 U S 
287. 85 L Ed 836. 132 A L R 1200 

(4) "Volumetnc system" is one wherem ali fluid 
pumped by pump goes to actuators, speed of which may 
be controlled by vanable delivery pump —W F & John 
Bames Co v International Harvester Co, D C111, 51 
FSupp. 254, 281 

(5) “Wet spnnkler system”, is a system in which 
water, at city pressure, remains at all times in all parts 
of system and sprays out into building through vanous 
spnnkler heads when system i$ activated by a fire or 
other cause—Firemen’s Mut Ins Co. v High Pomt 
Spnnkler Co. 146 S E 2d 53, 56, 266 N C 134 

61. Similarly defined 

(1) A "system” is an organized or methodically ar- 
ranged set of ideas; a complete exhibition of pnnciples 
or facts, arranged in a rational dependence or connec- 
tion—Associated Indem Corp v. Oil Well Dnlling 
Co.. Tex Civ App, 258 S W 2d 523, 529 

SYSTEMIC. 

page 936 

73. ‘*Systeniic berbidde” is a herbicide which, when 
applied to the soil surrounding a piant, enters that 
piant and destroys the root system—Phillips v 
Carlson, 278 F.2d 732, 733, 47 CCPA 1007 

TABLE. 

Phrases. 

80. Phrases 

(5) “Water table” is the upper hmh of the portion of 
ground wholly saturated with water, which may be near 
the surface or many feet below it —Beaver Creek Lum- 
ber Co V Risse. 212 P 1056, 1057, 123 Wash 525 

(6) Hi-lo table is one which the patient walks onto or 
stands upon after which it is lower^ hydraulically with 
patient lying in prone position face down for adjustment 
of the spine —Ison v McFall, Tenn App, 400 S W 2d 
243. 246, 55 Tenn App 326 

TACHYCARDIA. 

S6. Similarly defined 

(1) 'Tachycardia” means excessively rapid beartbeat, 
a symptoih which can resuit from several different 
causes —Bertrand v. Coal Operators Cas Co. La.App, 
204 So.2d 620. 621 

TACIT. 

87. U.—Bell V Tycer, App., 97 So2d 448, 450 
Similarly defined 

‘Tacit” is defined to mean silent, not expressed, 
imphed —State v Terry, 215 A 2d 374, 377, 89 N J Su¬ 
per 445 
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90. U—Bell V Tycer, App, 97 So2d 448. 450 
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TACTOGRAPH. An instrument con- 
taining a clock and a paper dial which 
is fastened to a motor vehicle in such a 
way that a needle will indicate on the 
paper the speed of the vehicle at any 
given time, and also each stop made by 
the vehicle as well as the time there- 

3.50. Ark —Bell v Kroger Co. 323 S W 2d 424, 426. 
230 Ark 384, 73 ALR2d 1019 
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TAILGATE. To drive a motor vehicle 
too close behind another.^ ” 

6.50. Ala—Mitchell v State. 191 So2d 385, 391, 43 
Ala App 427 

Tailgate gas. ‘Tailgate gas*’ is gas 
which is delivered at the tailgate of a 
Processing piant and from which the 
piant has removed all liquid hydrocar- 
bons and impurities.^^^ 

6.55. Tex—Exxon Corp v Middleton, Civ App, 571 
SW2d 349. 355 

TAKE. 

16. Iowa-CJ.S. cited in State v Walker, 218 
NW2d 915. 918 
20. Similarly defined 

(1) To lay or get hold of with arms, hands, or fingers 
Fla—Amencan Bankers Life Assur Co of Fla v 

Williams, App. 212 So2d 777, 778 

24. Similarly defined 

(2) ‘Take” means to get into one’s hands or mto 
one's possession, power or controi by force or stratagem 
—Amencan Bankers Life Assur Co of Fla v Wil- 
liams, Fla App, 212 So 2d 777, 778 
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The ordinary meaning of the word 
includes but does not require the move- 
ment or change of position of the per- 
son or object taken.^^ 

40.5. Pa-Com. v Russcll, 310 A 2d 296, 297, 225 
Pa Super 133 

43. Phrases 

(S) "Take horne pay” represents total wage owed to 
an employee less deductions for taxes which he, the 
employee, owes the govemment —Smith v. Daniels, 471 
P2d 571, 573, 93 Idaho 716 

—^Taking. 
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Phrases: 

49, Taklng the fiftfa in common parlance is refusing to 
testify on the ground of self-incnmination. 

US—US V Compton, C A Tenn, 365 F.2d 1. 4 

—^Taken. 

51. As not meaning damaged 
Ohio—McKee v City of Akron, 199 N.E 2d 592, 594, 
176 0hioSt 282. 

TALES. 

57. Suchorlike 

Ohio—State ex rei. Burton v Smith, 189 N.E 2d 876, 
879, 174 Ohio St. 429. 

TAMP. 

66 . Tamping is to back fill with the same matenal and 
then press or tamp it —Leo F Piazza Paving Co 
V Bebek & Brkich, 296 P.2d 368, 369, 141 C A 2d 
226 
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TAMPER. 

68 . Conn.--State v. Parker, 222 A.2d 582, 585, 3 
Conn.Cir. 598, app den., Sup., 219 A.2d 373, 153 
Conn. 743. 
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“Tampering” defined 

(1) The making of unauthorized alterations or 
changes.—State v. Amett, lowa, 168 N.W.2d 807, 808. 

TANGIBLE. 

75. R.I.—State v. Ricci, 268 A.2d 692, 697, 107 R.I. 
582. 

76. R.I.—State v. Ricci, 268 A.2d 692, 697, 107 R I 
582. 

77. R.I.—State v. Ricci, 268 A.2d 692, 697, 107 R.I. 
582. 

TAP. The term is also used to signify 
a tool used to form threads on a cylin- 
drical inner surface of a hole.®®-^ 

88.5. U.S.—Bendix Corp. v. Balax, Inc., C.A.Wis., 
421 F.2d 809, 811. 

Tap-in. “Tap-in” or “tap” is any 
entry into a water line for the purpose 
of serving individually occupied 
units.««‘o 

88.10. “Tap-in" or “tap” is any entry into a water 
line for the purpose of serving individually occu¬ 


pied units.—0*Brien v. Missouri Cities Water Co., 
App., 574 S.W.2d 13. 17. 
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TAPER. In the drywall construction 
business, one who filis in joints or gaps 
between pieces of dr 3 rwall with “mud” 
and covers the cracks to keep the 
“mud” from cracking.^^ 

94.50. U.S.—Kurio v. U.S., D.CTex., 281 F.Supp. 
252. 257. 

TARE. The weight of “bagging” and 
“ties” in which baled cotton is con- 
tained.”-^ 

97.5. Ga.—Swift Textiles, Inc. v. Lawson, 219 S.E.2d 
167, 170, 135 Ga.App. 799. 

TARIFF. 

99. U.S.—C.J.S. quoted in Bemard v. U.S. Aircoach, 
D.C.Cal., 117 F.Supp. 134, 138—TurofTv. Eastem 
Airlines, D.C.Il!., 129 F.Supp. 319, 321. 

Simiiarly defined 

(1) Any schedule or system of rates, charges, etc.; as 
a tariff of fees, or of railroad fares.—Bemard v. U.S. 
Aircoach, D.C.Cal., 117 F.Supp. 134, 138. 

Statement of Services and prices 
"Tariff' is statement by carrier to possible shippers 
that it will furnish certain Services under certain condi- 
tions for certain price.—Union Pac. R. Co. v. Higgins, 
D.C.N.D., 223 F.Supp. 396, 401. 


TAXABLE 
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1. U.S.—Bemard v. U.S. Aircoach, D.C.Cal., 117 
F.Supp. 134, 138. 

TASK FORCES 

“Task forces” denotes groups of indi- 
viduals working together on a specific 
project or general goal.‘ ^ 

1.50. Okl.—International Ass*n of Firefighters, Loca! 
2479 V. Thorpe, Okl., 632 P.2d 408. 410. 

TASS. The Telegraph Agency of the 
Soviet Union of the USSR Coundl of 
Ministers and the organ of the Soviet 
State. 

1.5. U.S.—Yessenin—Volpin v. Novosti Press Agency, 
D.C.N.Y.. 443 F.Supp. 849, 852. 

TATTOOING. “Tattooing” consists 
of puncturing the skin in the pattem 
desired and rubbing in coloring materi- 
als so that the pattem is indelibly 
fixed.5-5 

5.5. Fla.-—Golden v. McCany, Fla., 337 So.2d 388, 
390, 81 A.L.R.3d 1206. 

page 944 

TAVERNIZED. Intoxicated.^ “ 

5.50. La.—Johnson v. GUI, App., 148 So.2d 383, 387. 

TAXABLE. 

12. Wash.—Crown Zellerbach Corp. v. State, 278 
P.2d 305, 309, 45 Wash.2d 749. 






